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SPELLnra— (See  also  Indictment,  vol.  lo,  p.  548;  Name, 
vol.  16,  p.  122). — The  formation  of  wocds  by  letters;  orthography. 

Incorrect  spelling  does  not  vitiate  a  written  instrument,  if  the 
intention  clearly  appears.*  This  rule  appliear.with  full  force  to 
the  written  verdict  of  a  jury,  it  having  beeir  frequently  held  that 
when  the  sense  is  clear,  neither  bad  spelling  •^.or  ungrammatical 
findings  avoid  the  verdict.* 


ft 


1.  Black's  L.  Diet. ;  Bouv.  L.  Diet. ;  after  reciting  a  deed  ^'tbre.TQurt  said  : 

State  V.  Hedge,  6  Ind.  330.  **  I  have  omitted   the   inacdui^acies  in 

Incorrect  BpellliLg  Disregarded. — In-  spelling,    for    mala   gramumj^a  ^non 

correct  spelling  was  disregarded  in  the  vitiat  ckartam^^                         j  *♦'-. 

following  cases :  **  Octagenta,"  *^  Sep-  Oases  Wbere  the  Badly  8pelieil«l^erd 

temgenta,"  "  Sewtene  Pounds,"  cited  Was  Held  to  Avoid  the  Deed.—**  Tenefi' 

James  Osborn's  Case,   10  Rep.  133a;  in     terengentate     liberis,"    Hills'   v. 

•'quadrans,"   Cromwell   v.  Grunsden,  Cooper,  Cro.   Jac.    603;   '*  Octigent," 

Salk.  462;  I  Ld.  Ray.  335:  5  Mod.  278;  Fitzhughe*8  Case,  Hob.    19;   *' Quim- 

**  Tenerie  and   Obligarie,"  Dodson  v.  quagent,"  Parry  v.  Dale,  Yelv.  95. 

Knyes,    Yelv.     193;     "  nobules "    for  See  as  to  the  effect  of  bad  spelling, 

*•  iiobilibus,"    Matthew     v.    Purchins,  whereby  it  is  doubtful  what  is  meant, 

Cro.  Jac  203;  *•  threty-two  ponds,"  for  Fielder  v.  Troy,  Sty.  257. 

thirty-two  pounds,   Hulbert   v.  Long,  2.  Snyder  v.   U.   S.,  112   U.  S.  216; 

Cro.  Jac.  607;  "Joaem,"  without  any  Koontz  v.  State,  41  Tex.  570;  Haney 

dash  over  it,  for  "Johannem,"  "  quin-  v.   State,   2   Tex.    App.  504;  Krebs  v. 

pinta."  Downs  V.  Hathwaite,  Cro.  Car.  State,  3  Tex.    App.    349;   Taylor    v, 

418;  "Terdecem,"  Hopehill  v.  Searle,  State,   5   Tex.   App.  569;    McCoy    v. 

Cro.    Car.    386;    **  Septuagintis "    for  State,  7  Tex.   App.   379;    Pepper  v. 

^  Septingentis,"      Walter      v.     Pigot,  Harris,  78  N.  Car.  71. 

.Moore    645;   see    also    Cro.   El.  SgS\  Thus  in  Hoy  v.  State,  11  Tex.  App. 

"Octogessim,"  Moore  864;  see  other  32,  where  a  verdict  of  guilty  was  found, 

cases  collected,  2   Rolle  Abr.,  p.  146  the  jury  assessed  the  defendant's  pun- 

e/.Tr«/.,  tit.  **  Obligation."  ishment  at  "two  years   in  the   State 

In  Hogans  v.  Carruth,    19  Fla.  90,  penitenilery."     The  court,  by  White, 

the  court,  by  Westcott,  J.,  said  :  **As  to  J.,  said :  "As   to  the  verdict,  the  mis- 

the  mistake  in  spelling  the  word  pres-  spelling  of  the  word  *  penitentiary'  is 

ence,  it  is  entirely  immaterial.    .     .     .  upon  a   par  with   the  spelling  of  the 

The  law  fortunately  is  far  from  being  same  word  in  the  verdict  in  the  case  of 

strict  in  requiring  any  great  accuracy  McMillan  v.  State,  7  Tex.  App.  100,  in 

or  precision  in  respect  to  what  is  writ-  which  it  was  held  that  misspelling  does 

ten,  so  far  as  the  rules  of  grammar  or  not  vitiate  a  verdict,  when  no  doubt 

orthography  are  concerned,  or  as  to  can  be  entertained  as  to  the  words  in- 

the  chirography  or  evenness  of  the  tended,  or  as  to  their  meaning." 

page  or  the  straightness  of  the  lines."  In  McCoy  v.  State,  7  Tex.  App.  379, 

In  Watters  v.  Bredin,  70  Pa.  St.  237,  the    verdict    assessed    the    prisoner's 

23  C.  of  L. — I  1 


niiurtratloiis.                                  SPELLING.  ninstratioiis. 

The  rule  of  idem  sonans  has  received  exhaustive  treatment  in 
another  article.*  In  addition  to  the  nunnerous  cases  there  cited 
as  illustrative  of  the  doctrine,  the  following  lists  are  appended.* 

punishment  at  **  a  five  years  in  the  the  question  of  idem  sonans  was  elimi- 
State  prisin.''  This  was  held  a  suffi-  nated  from  the  case,  and  was  not 
cient  verdict.  considered.  In  the  case  before  us  the 
In  Wooldridge  v»  State,  13  Tex.  question  of  idem  sonans  does  arise,  and 
App.  443;  44  Am.  Rep.  708,  it  was  directly  affects  the  verdict.  If  the 
held  that  a  verdict  in  a  murder  case  word  'mrder'  used  in  the  verdict  is 
which  read,  "  We  the  jury  find  the  de-  not  idem  sonans  with  the  word  *  mur- 
fendant  guilty  of  murder  in  the  fist  der,'  then  manifestly  this  verdict  is 
degree,"  was  insufficient,  illegal,  and  insufficient  and  must  be  set  aside, 
would  not  support  a  judgment  of  con-^^  But  if  the  words  are  idem  sonansy  then 
viction.  The  case  has  been  much*  <he  verdict  must  be  sustained,  not- 
criticised.  See  27  Alb.  Law  ].,  pp.  341*  \^ithstanding  the  bad  spelling  of  the 
381,  422;  16  Cent.  L.  J.  361,  378,  4l.'>*,  *•  word  in  the  verdict,  for  it  is  well  set- 
In  Walker  v.  State,  13  Teaf#  Aipp*  tied  that  incorrect  orthography  or  un- 
618,  the  court  held  the  vht^^tt'  of  grammatical  language  will  not  vitiate 
"  gilty  of  mrder  in  the  firsts ciggfee  "  to  a  verdict.  Taylor  v.  State,  5  Tex.  App. 
be  valid.  The  court  recoficfles  fhis  de-  569;  Koontz  v.  State,  41  Tex.  570; 
cision  with  its  decisio7^*4h<&  case  just  McMillan  v.  State,  7  Tex.  App.  100; 
cited  as  follows :  ^^  B^*tii^*Binth  assign-  Curry  v.  State,  7  Tex.  App.  91.  In 
ment  of  error  the  sifec^^cy  of  thever-  applying  the  doctrine  of  idem  sonans^ 
diet  as  returned  i1)to*court,  and  upon  the  rule  is  that  if  the  words  may  be 
which  the  judgmejit  of  conviction  is  sounded  alike  without  doing  violence 
based,  is  C£^lI^(Iiii*qliestion.  This  verdict  to  the  power  of  the  letters  found  in 
as  we  co||V'it*»£p5m  thejudgmententry,  the  variant  orthography,  then  the 
the  Ofiiginal*^ot  having  been  sent  up  words  are  idem  sonans^  and  the  vari- 
witlj  flie*»record,  reads  as  follows:  ance  is  immaterial.  Henry  v.  State, 
'  jV^^^fJie  jurors   finde  the  defendant  7  Tex.  App.  38S;  Ward   v.   State,  28 

.ciky^ftd  of  mrder  in  the  first  degree,  Ala.  53;  Gresham  v.  Walker,  10  Ala. 
anc^  a*ssess  his  confinement  in  the  pen-  370;  Gahan  t\  People,  58  111.  160. 
etentiary  for  life.'  It  is  objected  to  Applying  this  rule  to  the  word 'mrder,' 
this  verdict,  (i)  that  it  finds  defendant  used  in  the  verdict,  we  hold  it  to  be 
guilty  of  no  offense  known  to  the  law;  idefn  sonans  with  the  word  '  murder,' 
and  (2)  that  it  does  not  assess  the  as  properly  spelled,  and  that  the 
punishment  as  required  by  law.  It  variance  in  the  orthography  of  the 
will  be  perceived  that  in  the  verdict  two  is  not  a  material  one,  but  that 
thedefendant  is  found  guilty  of 'mrder,'  their  sound  is  so  nearly  the  same, 
the  letter  'u'  being  left  out  of  the  when  pronounced,  that  there  is  scarce- 
word  which  the  jury  evidently  intend-  ly,  if  in  fact,  any  difference.  They 
ed  to  use.  In  the  Wooldridge  case,  are  not  different  words  correctly  spell- 
decided  by  this  court  at  the  present  ed  and  not  sounding  alike,  as  in  the 
term,  ante,  443,  the  rules  governing  Wooldridge  case,  before  referred  to, 
verdicts  in  murder  cases  were  elabo-  but  are  in  fact  the  same  word  differ- 
rately  discussed,  and  it  is  unnecessary  ently  spelled,  but  sounding  alike.  We 
for  us  to  reiterate  them.  In  that  case  think  also  that  the  doctrine  of  idem 
the  word  *  fist '  was  used  in  the  ver-  sonans  applies  to  and  governs  verdicts 
diet,  instead  of  the  word  '  first/  in  in  the  same  manner,  and  to  the  same 
finding  the  degree  of  the  murder,  extent,  that  it  does  in  other  matters. 
It  was  held  that  these  two  words  were  Haney  v.  State,  2  Tex.  App.  504 ;  Tay- 

.  well  known  and  commonly  used  lor  i\  State,  5  Tex.  App.  569;  Huff- 
words,  having  entirely  different  mean-  man  v.  Com.,  6  Rand.  ( Va.)  685;  Wil- 
ings,  and  not  sounding  alike,  and  that  Hams  zk  State,  5  Tex.  App.  226;  State 
the  one  could  not  be  substituted  for  v.  Smith,  33  La.  Ann.  1414."  See  also 
the  other,  or  construed  to  mean  the  Name,  vol.  16,  p.  122. 
other,  and  that  the  verdict  was  insuffi-  Indictments. — The  effect  of  misspell- 
cient.  It  was,  however,  expressly  ing  in  an  indictment  is  fully  treated  un- 
stated in  the  opinion  in  that  case,  that  der  the  title  Indictment, vol.  10,  p.  548. 
as  the  word  *fist'  used  in  the  verdict  1.  See  Name,  vol.  16,  p.  122. 
did  not  have  the  sound  of  the  word  2.  Idem  Sonans. — Abbotsan  and  Ab* 
'first,'  which  should  have  been  used,  basan,  Cotton's  Case,  Cro.  Eliz.  258; 
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Adderson  and  Anderson,  Van  Pelt  v.  Hopper,  13  Ark.  43;  Harris  and  Harri- 

Pug-h,    I  Dev.  &  B.  (N.  Car.)  210;  Au-  .son,  State  v.  France,  f  Overt.  (Tenn.) 

g'Ui^trine- and  Augustina,  Com.  i'.  Des-  434;  Henderson  and  Henry,  Henry  v. 

niai-t:c5a.«,  16  Gray  (Mass.)  15;  Aramanti  Curry,  i  Abb.  A  dm.  433;  Hubble  and 

and.      -A.  maranti,   Musquez  v.  State,  41  Hubbies,  Cotton  i*.  State,  4  Tex.  260; 

"^eac.    2  ^6 ;  Bagswell  and  Bagwell,  Case  Hudson  and  Hutson,  Chapman  v.  State, 

'•    ^six-tholow,   21    Kan.  300;  Baswell  1808.736;  Hutchinson  and   Hutche- 

and     ^i«fc.8il,  Hyde  v,  Watson,  i  Den.  (N.  son,  State  v,  Stedman,  7   Port.  (Ala.) 

Y.>    ^>yo;  Berry  and  Barry,  Rateree  v,  495;  Janes  and  James,  Janes  r.  Whit- 

Stat^^    53  Ga.  570;   Beton  and   Belton,  bread,  11  C.  B.  406;  73  E.  C.  L.  406; 

Bel-toT^   V.  Fisher,  44  HI.  32  ;  Biddulph  Jna.  and  Jno.,  U.  S.  f.  Hinman,  Baldw. 

an^       *-•  iithuff ,   Pillsbury   v.   Dugan,  9  (U.  S.)  292;  Joan  and  Jane,  Griffith  v. 

Oil  *o     X  20;  34  Am.  Dec.  427 ;  Blackman  Middleton,  Cro.  Jac.  425 ;  Keeland  and 

and        -fcs  lackburn.  Miller    v.    State,   53  Kneeland,  Hammond  v.  Reddin,  Dud- 

^^^^-         403;     Boswell    and     Roswell,  ley  (Ga.)  177;  Land  and  Lance,  Dav- 

^*"c>olac-ing  v.   Dearmond,  27    Ga.   58;  enport  t;.  State,  38  Ga.  184;   Lington 

^^^■*^<:ij>^    and    Brady,     Dickerson     v.  and  Lincoln.  Armstrong  t;.  Colby,  47 

^""^^^Ji^^  23  Ga.  161 ;  Buter  and  Butler,  Vt.  359;  Litherbarrow  and  Letherbar- 

^^^'^'"^^sv.  State,  20  Ala.  33;  B vies  and  row,   Letherbarrow   z\   Ward,    f^   Jur. 

^jp^l^-s,  Hoagland  v.  Culvert,^  Spenc.  388;  Little  and  Lytle,  Lytle  t^.  People, 

«^^     ^^^rne  and  Burns,  State  v.  Burns,  47  111.  422  ;  Littlemore  and  Lidamore, 

°,^  ^'^^-  251;  Cahew  and  Cahill,  State  V.  Parker  r.  People,  97  111.  32;  Loyons 

'^^\5^*^:^pson,  20   N.   H.  250;  Corrigan  and  Lyons,   Roe  v.   Doe,  32   Ga.  39; 

5?*"*.^^  organ.  Prince  v,  McLean,  17  U.  Lutle  and  Little,  O'Neil  v.  State,  48 

^'     ^— Vc    B.  463;  Coonrod   and   Conrad,  Ga.  66;  McConnellsburg  and  Connels- 

^"f^^wter  V,  State,  8  Mo.  291;  Currier  burg,  Gibson  v.  Gibson,  20  Pa.  St.  9; 

*V^       ^K^iah,  Tibbets  v.   Kiah,  2  N.  H.  Margaret  N.  and  Margaret  Ann,  Dilts 

Sta.^         I)aniel  and    David,    Jackson   v.  v.  Kinnev,  15  N.  J.  L.  130;  Malay  and 

^_j^^,^L^y,  10  Johns.  (N.  Y.)  133;  David  Mealy,   Com.  tf.  Donovan,   13   Allen 


ft^       -■—Daniel,  Com.  v.  Riggs,  14  Gray     (Mass.)  571;  May  and  Mayo,  Mayo  v. 
*     ;^5^^^.)376;  77  Am.  Dec.  333;  Davies    State,  7  Tex.   App.  342;  Mawre  and 


?i!jj^_y"^tt,  16  C.  B.  586;  81  E.  C.  L.  586;     Moore,  Countess  of  Rutland's  Case,  5 
^--        ^^   and  Davids,  Taylor  v.  Com.,  20    Co.  42;  Montacueand  Montague,  State 


at^t-    —  -  (Va.)  825;  Danden  and  Darden,  v.  Montague,  2  McCord  (S.  Car.)  257; 
^^^^^    V.  Turner,  25  La.  Ann.  573 ;  De  Mordern   and    Modern,    Langdale    t». 
p^-^^^    «nd  De  Hurst,  Mortimer  v.  Oger,  People,  100  III.  263;  Moss  and  Morse, 
^ys    *     ^liz.  258;  Domick  and  Domeck,  Litchfield  v.  Farmington,  7  Conn.  108; 
^l^^-*^*^  r.  Com.,  5  Bush  (Ky.)  376;  Dou-  Ogilbee   and    Ogilsbee,    Hamilton   v. 
i\\    ^-iid  Dugald,  Barnes  v.  People,  18  Langley,    i    McMuIl.    (S.   Car.)    498; 
^tf^^  S^;  Edward  Charles  and  Charles  O'Mara    and    O'Meara,    O'Meara    v, 
^S^'^'^ari,  Hands  r.  Clement,  11   M.  &  North  America  Min.  Co.,  2  Nev.  112; 
^  •  5^16;  Edward  E.  T.  and  E.  E.  T.,  Palus  Cheal  and  Paulus  Cheale,  Cod- 
^^^on  Bank  v,  Tillard,  26  Md.  446;  well's  Case,  5  Co.  42;  Peirs  and  Peter, 
^^Ward  and  Edwin,  Mann  V.  Birchard,  Griffith  v.  Middleton,  Cro.  Jac.  425; 
^  Vt  326;  Grant  v.  Clapp,  106  Mass.  Peregran    and    Peregrine,     Dunn    v. 
453«  Elbertson  and  Elberson,  Elberson  Clements,  7  Jones  (N.  Car.)  58;  Pettis 
'^•Richards,  42  N.  J.  L.  70:  Ellen  and  and  Pittis,  Hutto  v.  State,  7  'tex.  App. 
Helen,  Taylor  r.  Com.,  20  Gratt.  (Va.)  44;  Pillsby  and  Pillsbury,  Pillsbury  v. 
^29;  Erlin  and  Erlw^in,  Cromwell  v.  Dugan,  9  Ohio  117;  34  Am.  Dec.  427; 
Gnindsen,  Salk.  462;  Farelly  and  Far-  Redus  and  Reder,  Hunter  v.  State,  8 
ley,  Leonard  v.  Wilson,  2  C.  &  M.  589;  Tex.  App.  75  ;  Robert  Rodger  Strang 
FJoryand  Florez,  State  t;.  Florez,  5  La.  and    Robert     Roger     Strong,    /«    re 
Ann.  429;  Foster  and  Forster,  Rutland  Smith,  10  C  B.  N.  S.  344;  100  E.  C.  L. 
V.  Forster,  Cro.  Jac.  77;  Franciscus  and  342 ;  RofTenberg  and  Rifenberg,  Whit- 
Francis,   Griffith   V.   Middleton,   Cro.  aker  v.    Wheeler,  44   111.  440;   Samul 
Jac.  425;  Garret  and  Jared,  Graham  r.  and  Samuel,  Fenn  v.  Alston,  11  Mod. 
Roberts,  i   Head   (Tenn.)  56;  Gigger  284;  Seam   and    Couture,    Augur    v, 
and  Jiger,  Com.  v.  Jennings,  121  Mass.  Couture,  68  Me.  427;  Sarmineand  Sar- 
47;   23   Am.    Rep.  249;  Gardiner  and  min.  Cull  t'.  Sarmin,  3  Lev.  66;  Sedeh 
Gardner,   and   Gravaier  and  Gravier,  and  Soden,  Wyatt  v.  Barwell,  19  Ves. 
Rector  v,  Taylor,  12  Ark.  128;  Harman  435  ;  Shipcott  and  Shapcott,  Bowen  v, 
and  Herman,  Kahn  v,  Herman,  3  Ga.  Shapcott,  i  East  542 ;  Sin   Groon  and 
26b;   Hopper  and   Harper,    Jester   v.  Lin  Goon,  People  v.  McNealy,  17  CaL 
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332;  Spangle  and  Spangler,  In  re  (Can.)  91 ;  but  see  Flood  v.  Randall, 
Spangler,  11  Mich.  298;  Stoydell  and  72  Me.  439;  Middleton  v,  Findla,  25 
Stogdell,  Dyer  v.  People,  84  111.  624;  Cal.  76;  Elisha  and  Ezra,  Doughty  v. 
Stormer  and  Stermer,  Sample  t^.  Robb,  Conover,  42  N.  J.  L.  197;  Elisha  Da- 
16  Pa.  St.  305 ;  Symons  and  Symonds,  vidson  and  Elijah  B.  Davison,  Mead  v. 
Allen  V.  Symonds,  4  Mod.  347;  Town-  State,  26  Ohio  St.  505;  Emeline  and 
sen  and  Townsend,  Townsend  v.  Rat-  Evelina,  Scott  v.  Ely,  4  Wend.  (N. 
cliff,  50  Tex.  148;  Watford  and  Wad-  Y.)  557;  Elizabeth  and  Isabel,  1  And. 
ford,  Hayes  v.  State,  58  Ga.  35;  West  212;  Farrow  and  Farrar,  Farrar  v. 
Route  and  Western  Route,  Huddle-  Fairbanks,  53  Me.  143;  Favers  and 
son  v.  Reynolds,  8  Gill  (Md.)  332;  i  Faver,  Faver  v.  Robinson,  46  Tex.  204; 
Am.  Dec.  702;  Westley  and  Wesley,  Flory  and  Fleurer,  Imhoff  v.  Fleurer, 
Proudfoot  V,  Lount,  9  Grant's  Ch.  76;  2  Phila.  (Pa.)  35;  Frances  and  Fran- 
Weston  and  Wason,  Symmers  v,  Wa-  cis.  Anonymous,  i  Moore  126;  Gabriel 
son,  I  B.  &  P.  105;  Whatson  and  Wat-  Carter  and  Carter  Gabriel,  Collins  v, 
son,  Toole  v,  Peterson,  9  Ired.  (N.  State,  43  Tex.  577;  see  Reg.  t'.  James, 
Car.)  180;  William  and  Wendelin,  2  Cox  C.  C.  227;  Goodwright  and 
Hommel  v,  Devinnev,  39  Mich.  522 ;  Goodnight,  Cherry  v.  Fergeson,  2 
William  Hamilton  M.  and  William  McMull.  (S.  Car.)  15;  Grimanda  and 
Henry  M.,  Newton  zk  Maxwell.  2  C.  &  Grimalda,  Hayney  v.  State,  5  Ark.  72; 
J.  215;  Witter  and  Witte,  Witte  v,  Hudgins  and  Hudgson,  McCIellan  v. 
Meyer,  1 1  Wis.  295.  State.  32  Ark.  609 ;  Hudson  and  Jones, 
Not  Idem  Sonans, — Asher  and  Ash-  and  Hudson  and  Tames,  Gayle  v.  Hud- 
lev,  Bates  t^.  State  Bank,  7  Ark.  394;  son,  10  Ala.  no;  Humphreys  and 
46  Am.  Dec.  293 ;  Agnes  and  Anne,  2  Humphrey,  Humphrey'  v.  Whitten,  17 
Roll.  Abr.  135;  Adderley  and  Adderby,  Ala.  30;  Johua  and  Joshua,  Boren  v, 
Adderby  v,  Bouthby,  Mo.  407;  Alvers  State  Bank,  8  Ark.  500;  Jonathan  Mc- 
and  Albers,  Albersv.  Whitney,  i  Story  Carver  and  John  McCravey,.  McCra- 
(U.  S.)  319;  Aaron  and  Lamon,  vey  v.  Cox.  24  Ark.  574;  J.  Sheppherd 
Barnes  v.  Simms,  5  Ired.  Eq.  (N.  Car.)  Diggs  and  James  Shepard  Diggs, 
392;  49  Am.  Dec.  43^;  Absolem  Bax-  Diggs  v.  State,  49  Ala.  311;  John 
ter  and  Absalom  Backus,  Final  v,  Thomas  and  James  Thomas,  Coles  r. 
Backus,  18  Mich.  2x8;  Alexander  and  Gum,  8  Moore  526;  see  Grarner  r. 
Andrew.  Henderson  v»  Ballantine,  4  Weller,  11  Moore  457;  John  Henry 
Cow.  (N.  Y.)  549;  Ammon  and  Am-  Oviatt  and  John  Hilder  Oviatt, 
ann,  Amann  v.  State.  76  111.  188;  Ap  Thompson  v.  Oviatt,  2  Allen  (N.  B.) 
Pell  and  Ap  Bell,  Floyd  v.  Bethell,  118;  Josias  and  Josiah,  Johnson  v. 
Danv.  Abr.  331 ;  Barent  and  Barnard,  Cooper,  5  Moore  472;  King  and  Ring, 
Duncommun  zk  Hysingen,  14  111.  249;  Anonymous,  i  East.  180  n. ;  Lemuel 
Barham  and  Barnham,  Kirk  v.  Suttle,  and  Samuel,  State  z\  Moffit,  5  Ohio 
6  Ala.  681 ;  Baskervill  and  Baskerfield,  358;  Jennings  r.  Wood,  20  Ohio  261 ; 
Macduncpn  z\  Stafford,  2  Roll.  Abr.  McGlenn  and  Glenn,  Martin  v.  State, 
16S;  Bernard  and  Berend,  Wilks  z).  16  Tex.  240;  McMickle  and  Mickle, 
Lorck,  2  Taunt.  399;  Bill  and  Bull,  Fenton  v.  Perkins,  3  Mo.  144;  Mc- 
Bull  t;.  Traynham,  3  Rich.  (S.  Car.)  Kee  and  McRee,  McRee  r.  Brown,  45 
433;  ,BoIling  and  Bowling,  Com.  v.  Tex.  503;  Mayo  and  Mayhew,  Mer- 
Kearns,  1  Va.  Cas.  109;  Brow  and  rick  r.  Mayhue,  40  Mich.  196;  Melvil 
Brown,  Brown  r.  Marqueze,  30  Tex.  and  Melvin,  Melvin  r*.  Fisher,  8  N.  H. 
77;Byrlyand  Byerly,  U.  S.  v,  Wil-  406;  Michael  and  Mitchell,  McGuire 
son,  Baldw.  (U.  S.)  83;  Carlton  and  t'.  State,  35  Miss.  366;  Pike  and  Pite, 
Colton,  Colton  v,  Stanwood,  67  Me.  Barnes  v,  Simms,  5  Ired.  Eq.  (N.Car.) 
25;  Carrigan  and  Kerriken,  Kerriken  392;  49  Am.  Dec.  435;  Prison  and 
V.  Copeland,  3  Kerr  567;  Cocker  and  Brison,  State  z*.  Huffman,  Add.  (Pa.) 
Cocken,  Finch  v,  Cocken,  2  C.  M.  &  R.  141 ;  (partus  and  Gerardus.  Mann  t'. 
196;  Cousin  and  Cozen,  Mariot  z\  Carley,  4  Cow.  (N.  Y.)  148;  Richard 
Mascoll,  And.  212;  Crouch  and  James  and  James  Richard,  Jones  v. 
Couch,  Whitwell  v.  Bennett,  3  B.  &  Macquillin,  5  T.  R.  195;  see  In  re 
P.  559;  Dunlair  and  t)unbar,  Brey-  Crawford,  i  M.  &C.  240;  Robert  and 
fogie  z'.  Beckley,  16  S.  &  R.  (Pa.)  264;  Robinson,  Dulany  z\  Norwood,  4 
Ebenezer  and  Edward,  Slasson  v.  Har.  &  M.  (Md.)  496;  Rodgers  and 
Brown,  20  Pick.  (Mass.)  4-^6;  Edward  Rodger,  McDonald  z\  Rodger,  9 
and  Edmund,  Watkins  ?'.  Oliver,  Cro.  Grant*s  Ch.  75;  Rufus  and  Russell, 
Jac.    558;    Latham's    Case,    i    P.    R.  Pitts  v.   Brown    49   Vt.  86;  24  Am. 


Oeflnitloii.  SPEND  THRIFT  TR  US  TS.  JnriBdietloiii  AUowing. 

SPEHDTHSIFT  TEXJSTS.— (See  also  Conflict  of  Laws,  vol. 
3,  p.  518;  Trusts.) 

I.  Definition,  5.  IV.  Jurisdictions  in  Which   Statu- 

II.  Jurisdictions  Allowing,  5.  tory  Regulations  Exist,  12. 

III.  Jurisdictions  Disallowing,  10.  V.  Jurisdictions     in     Which     the 

1.  Generally,  10.  Status  Is  Undetermined,  14. 

2.  For  the  Benefit  of  Several^!!,  VI.  Restraint   on   Alienation,  How 

3.  A  rbitrary  Power  of  Appli-  Far  Allowable — P  r  i  n  c  i  p  1  e  s 
cation  in  Trustees,  ii.  Governing,  14. 

L  Defihitiok. — Spendthrift  trust  is  the  term  commonly  applied 
to  those  trusts  that  are  created  with  a  view  of  .providing  a  fund 
for  the  maintenance  of  another,  and  at  the  same  time  securing  it 
against  his  own  improvidence  or  incapacity  for  self-protection. 
Provisions  against  alienation  of  the  trust  fund  by  the  voluntary 
act  of  the  beneficiary,  or  in  inviturn,  by  his  creditors,  are  the 
usual  incidents  of  such  trusts.* 

n.  JUBISDICTIOKS  Allowing. — There  is  authority  in  the  United 
States  for  the  doctrine  that  the  power  of  alienation  is  not  an 
essential  incident  to  an  equitable  estate  for  life,  and  that  the 
owner  of  property,  in  the  free  exercise  of  his  will  in  disposing  of 
it,  may  do  so  in  such  2b  manner  as  to  secure  its  enjoyment  to  the 
beneficiary  without  making  it  alienable  by  him,  or  chargeable 
with  his  debts,  and  that  when  this  clearly  appears  to  be  the 
intention  of  the  author  of  the  trust,  it  must  be  effectuated  by  the 
courts.*     And,  generally    speaking,    such    intent  need    not    be 

Rep.  114;  Samuel  and  Stephen,  Peo-  courts.     He  said:  "  It  is  a  settled  rule 

pie  7'.  Hughes,  41  Cal.  234 ;  Samuel  S.  of  law  that  the  beneficial  interest  of 

G.  and    Daniel    S.    G.,    Griswold    v.  the  cestui  que  trusty  whatever   it   may 

Sedgwick,  6   Cow.    (N.   Y.)    4^6;  see  be,  is  liable  for  the  payment   of   his 

Roei'.  Derys,  Cro.  Car.  563;  demons  debts.     It  cannot  be  so  fenced  about 

and  Semon,  Semon  v.  Hill,  7  Ark.  70;  by  inhibitions  and   restrictions   as  to 

Seymour  and   Seigmund,  Scholes   v.  secure  to  it  the  inconsistent  character- 

Ackerland,  13  III.  650;  Sophia   Sherr  istics  of  right  and  enjoyment  to  the 

and    Albertine     Scheer,     Scheer     v,  beneficiary   and   immunity    from    his 

Keown,  29  Wis.  ^86;  Sylvius  and  Syl-  creditors.     A  condition  precedent  that 

vanus,  I3utterfield  r.  Johnson,   46  111.  the  provision  shall  not  vest  until  his 

68;  Thomas  B.  Han  and  Thomas  B.  debts  are  paid,  and  a  condition  subse- 

Hanly,    Hanly   v,   Campbell,   4    Ark.  quent  that  it  shall  be  divested  and  for- 

562;  Uterburgh  and  Hudiburgh,  Uter-  feitcd  by  his  insolvency,  with  a  limita- 

burgh  V.  State,  8  Blackf.   (Ind.)  202 ;  tion  over  to  another  person,  are  valid 

Yoest  and  Joest,  Heil's  Appeal,  40  Pa.  and  the  law  will  give  them  full  effect. 

St.  453;    Gdema  Carty   and  Gustave  Beyond    this,     protection     from     the 

de  ma  Carty,  Moulton  v.  de  ma  Carty,  claims  of  creditors  is  not  allowed  to 

6Robt.  (N.  Y.)  470.  go." 

1.  Stambaugh's  Appeal,  135  Pa.  St.  In  Nichols  v.  Eaton,  91  U.  S.  725,  it 
586.  was  held  that  a  devise  of  the  income 

2.  Federal  Conrts — U,  S.  Supreme  of  a  fund  is  not  invalid  as  being  against 
Court. — In  Nichol  v.  Levy,  5  Wall,  public  poli(?y  or  against  the  policy  of 
(U.  S.)  441,  Mr.  Justice  Sway ne,  deliv-  the  law  of  bankruptcy,  although  on 
ering  the  opinion  of  the  court,  used  condition  that  if  the  devisee  become 
language  which  indicated  clearly  bankrupt  the  trustees  shall  pay  it  to  his 
that  the  views  of  that  court  on  the  wife  and  children,  if  he  have  any,  oth- 
subject  of  spendthrift  trusts  were  in  erwise  invest,  or,  at  their  absolute  dis- 
accord   with    those    of    the    English  cretion,  transfer  to  the  devisee  any  por- 
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tion  of  the  fund  not  exceeding  half,  pay  the  same  to  testator's  son,  "into 
While  that  part  of  the  opinion  of  the  his  own  hands  and  not  into  another, 
court  in  this  case  which  is  the  main  whether  claiming  by  his  authority  or 
reliance  of  the  supporters  of  spend-  otherwise,"  the  intention  of  the  testa- 
thrift  trusts,  was  obiter^  yet  it  is  in  tor  is  that  the  income  shall  be  paid 
such  unmistakable  terms,  as  to  leave  into  the  hands  of  his  son  to  the  exclu- 
no  room  for  doubt  of  the  unqualified  sion  of  all  other  persons,  whether 
dissent  of  that  tribunal  from  the  claiming  as  alienees  or  creditors,  and 
rule  of  the  English  courts,  and  the  ob-  such  rents  and  profits  while  in  the 
servation  of  Mr.  Justice  Swayne  just  hands  of  the  trustee  cannot  be  reached 
quoted.  Indeed,  in  Hyde  r.  Woods,  by  the  creditors  of  the  f^j/wi  f/«e /r«.s/ 
94  U.  S.  523,  the  court  expresses  its  con-  by  any  proceeding  either  at  law  or  in 
tinned  approval  of   Nichols  v,  Eaton,  equity. 

91  U.  S.  725,  and  decides  that  a  stock  And   where    the  testatrix   declared 

board  may  make  membership  therein  that  no  part  of  the  land  devised  should 

subject  to  the  rule  that  if  a  member  in  any  event  be  liable  for  the  debts  or 

becomes    insolvent    his  seat  may  be  contracts  of  the  devisees,  it  was  held 

sold  for  the   benefit   of  his   creditors  that  the  crops  growing  on  the   land 

among    the    other    members    of    the  were   likewise   exempt  from   liability, 

board,  and  the  payment  of  the   pro-  Maryland  Grange  Agency  v,  Lee,  72 

ceeds  of  such  sale  to  the   members  is  Md.  t6i.     But  under  a    bequest  *Mn 

not  void  under  the  bankrupt  law.    See  trust  for  the  benefit  of  L  during  her 

also  Spindle  v.  Shreve,  iii  U.  S.  542.  life,  receiving  her  annual  interest  and 

U.  S.  Circuit  Courts, — In  Sanford  f.  income  therefrom,  the  said  share  to  be 

Lackland,  2  Dill.  (U.  S.)  6,  it  is  held  securely  invested  as  soon  as  declared, 

that  the  testator  cannot  give  the  bene-  and  after  her  death  to  be  equally  di- 

ficial  interest  and  annex  thereto   the  vided  between  her  children,"   it  was 

inconsistent  condition  that  it  shall  not  held  that  there  was  no  limitation  on 

be  liable  for  the  debts  of  the  devisee,  the  power  of  the  life  tenant  to  assign 

But  in  Spindle  v.  Shreve,  9  Biss.  (U.  the  income,  and  it  was  therefore  sub- 

S.)  199,  the  dicta  in  Nichols  v.  Eaton,  ject  to  garnishment  by  her  creditors. 

91  U.  S.  725,  are  followed.  Baker  v.  Keiser   (Md.   1892),  23  Atl. 

State  Courts — Illinois. — In  Steib    v.  Rep.  735. 

Whitehead,  iii  111.  247,  a  testator  de-  Missouri. — The  dicta  in  the  earlier 

vised  all  his  lands  to  trustees  in  trust  cases  of  Mcllvaine  v.  Smith,  42   Mo. 

for  his  daughter,  declaring  it  to  be  their  45;   97   Am.    Dec.   295;    Lackland    t». 

duty  to  keep  such  lands  well  rented,  Smith,  5  Mo.  App.  153,  were  opposed 

make   reasonable   repairs,   pay    taxes,  to  the  doctrine  of  spendthrift  trusts, 

etc.,  and   to   pay   over  all    remaining  Contra^  in  Montague  v.  Crane,  12  Mo. 

rents   and   income   in    cash    into   the  App.  582.     In   Pickens   v.  Dorris,   20 

hands  of  his  daughter  in  person,  and  Mo.  App.  i,  there  is  sl  strong  diet uf/z  in 

not  upon  any  written  or  verbal  order,  favor  of  such  trusts, 

nor  upon  any  assignment  or  transfer  The  question  was  not  finally  settled 

by  her,  the  trust  to  cease  at  her  death,  until    1888  in  Lampert  v.  Haydel,  96 

and  the  estate  to  vest  in  her  heirs.     It  Mo.   439 ;   9  Am.  St.  Rep.  358'  which 

was   held    that  the   intention   was   to  decided  that  where  a  testator  devised 

place  the  net  income  of  the  property  lands  to  a  trustee  for  the  use  of  his 

beyond  the  control  of  the  daughter  and  three  sons  *'  with  power  in  my  three 

her  creditors  while  in  the  hands  of  the  sons   to    use    and    enjoy  equally   the 

trustees,  and  that  such  income  was  not  rents,  issues,  and  profits  thereof  during 

liable  to  garnishment  for  her  debts.  their  natural   lives,"  the   object   being 

Maryland. — In  Warner  t'.  Rice,  66  **to   secure   to  my  children  a   certain 

Md.  440,  it  is  held  to  be  wholly  against  annual  income  beyond  the  accident  of 

the  policy  of  the  law  to  permit  prop-  fortune  and  bad  management  on  their 

erty,  whether  legal  or  equitable,  to  be  part;  and  with  this  end  in  view  to  take 

fettered  by  restraints  upon  alienation,  away  from  them  the  power  of  dispos- 

and   generally,   whenever  property  is  ing  of  the  same,  or  of  creating  any  liens 

subject  to  alienation  by  the  owner,  it  thereon,  or  of  making  the  same  liable 

is  subject  to  his  debts.     But  in  Smith  in  any  way  for  their  debts,"  there  was 

V.  Towers,  69  Md.  77;  9  Am.  St.  Rep.  vested   in  the  devisees  an   interest  in 

39S,  it  was  held  that  where  a  testator  the  income  of  the  realty  which  was  in- 

devises  real  estate  in  trust,  the  trustee  alienable  by  them  or  either  of  them, 

to  collect  the  rents  and  profits,  and  to  And  in  Partridge  v.  Ca vender,  96  Mo* 
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452,     i^    was   held,   under  a  devise  of  separable  from  that  of  the  others,  and 

prof>cx-tj  in  trust  for  the  testator's  son  therefore   no   interest  that    could   be 

for    life-,  with  a  direction  to  trustees  to  alienated  voluntarily  or  involuntarily. 

pay  ttic  income  semi-annually  *  on  his  Perkins  r.  Dickinson,  3  Gratt.  (Va.) 

persoinal  receipt,  without  his  son  hav-  335  ;  Nickell  v.  Handly,  10  Gratt.  (Va.) 

wig-  a.i^y  power  to  sell,  assign,  or  pledge  33(3;  Johnston  v.  Zahe,  11  Gratt.  (Va.) 

the       sa.me  previous    to    the    payment  552;  Markham  v.  Guerrant,  4   Leigh 

thereof  to  him,"  which  receipt  should  (Va.)  279;  Doswell  v,  Anderson,  i  P. 

be       -fcl^c    trustee's     acquittance,     that  &  H.  (Va.)  185. 

neit:hi.^x  the    accrued   income    in   the  In  Nixon  v.  Rose,   12  Gratt.  (Va.) 

poss^s^sion  of  the  trustees,  nor  the  ac-  485,  it  is  simply  decided  that  a  married 

crain^^   income,  could   be  reached  by  woman  may  be  restrained  from  antici- 

the   so  xi's  creditors  or  be  assigned   by  pation. 

hinn.-  In    Armstrong  v.   Pitts,    13   Gratt. 
'But't:^      a   husband   who    releases    his  (Va.)  235,  it  was  decided  that  a  cred- 
curt^^^r  in  his  wife's  estate,  accepting  itor  of  the  cestui  que  trust  could  not 
in    li^v^  thereof  an  income  given  him  proceed  against  the  trust  fund  without 
by   ti^r  will,  will  be  regarded  as  a  pur-  first  getting  judgment.    Whether  judg- 
cha-s^  z-  of  such  income  and  not  a  mere  ment  creditors  could  have  any  remedy 
Tecip>ientof  his  wife's  bounty,  and  the  was  expressly  left  undecided, 
income  will  be  subject  to  the  claims  of  In  Camp  r.  Cleary,  76  Va.  140,  the 
hi»  o  r-editors,  notwithstandine  the  pro-  question  was  raised,  but  the  court  ex- 
vii^ionsof  the  will  exempt  it  nrom  such  pressly  declined  to  pass  upon  it,  as  it 
claims.     Bank  of  Commerce  r.  Cham-  was  not  involved  in  the  case, 
bers,  c>6  Mo.  459,  the   court,   by  Sher-  The  precise  question  whether  inter- 
wood,  J.^  making  the  following  distinc-  ests  of  the  character  under  considera- 
tion :      '*  That     decision     (namely     in  ticn  may  be  deprived  of  the  incidents 
Uanipert  v.  Haydel,  96  Mo.  439;  3  Am.  of  alienability  and  liability  for  the  debts 
~^' ^^P- 358),  and  the  class  to  which  it  of  the  owner,  was  not  decided  until 
DelongB^  rest  in  a  large  part  upon  the  the  recent  case  of  Garland  r.  Garland, 
aistznct    ground  that  a  creditor  is  not  87  Va.  75S ;  24  Am.  St.  Rep.  682,  where 
^•rauded,  and  therefore  has  no  cause  it  was  held  that  if  a  testator  sets  apart 
coixipjain^^    because   the   owner   of  property  in  the  hands  of  his  executor 
Fopertjr  in  the  free  exercise  of  his  will  to  be  held  bv  him  in  trust  for  the  tes- 
{^"'^'Posesof  it  that  the  object  of  his  tator's    brother,    declaring   that   "the 
tu"*^^^'  who  parts  with  nothing  in  re-  profits  are  set  apart  under  the  super- 
I  '^'^»  *^«.s  a  sufficient  income  provided  intendence    of    the    executor   for   his 
the*^^   applied  to  his  life  support.     In  brother's  use,  but  neither  the   estate 
^j./^^s^  at  bar  the  beneficiary  did  part  nor  profits  shall  be  bound  for  his  past 
j.^j/*  ^^^methingin  return.     But  for  his  debts   or    future    debts    or    liabilities 
jjj  ^*'^  nee  with  the  express  condition  other  than  a  decent  and  comfortable 
^jjj.^^^     will   by   the  surrender  of  his  support,  and  at  his  death  all  the  said 
^g  ^^3''_  in  his  wife's  estate  by  deed,  as  property  to  pass  to  a  trustee  in  trust 
jjj^^^^ition  recites,  duly  recorded,  the  for"  certain  other  persons  named,  the 
jjg^.  '^^^    provided    for  his   use  would  beneficiary  does  not  take  an  absolute 
^^f^   Have   become  his.     This  stands  property   in   the  profits   of  the  estate 
^Qj._  ^^Sed  by  the  demurrer.     He  there-  which  he  might  assign  or  alien,  nor 
chas.  ^^^*^"P^^s   the  attitude  of  a   pur-  can  such  profits  be  reached  by  a  cred- 
j  ^^*'  of  that  income,  as  much  so  as  itor's  bill  against  him. 
»»     ^  'wife  who  receives  a  conveyance  Pennsylvania. — Mr,  Gray  has  shown 
•^^^  in  consideration  of  the  relin-  in  his  work  on  Restraints'  on  Aliena- 
^^/^^^ent  of  her  dower  in  other  prop-  tion,  §^   214-235,   that  the  doctrine  of 
*    ^'    ^f  her    husband.     .      .            Re-  spendthrift  trusts  in  Pennsylvania  has 
g,M"aing  then  the  defendant  in  the  light  been  built  up  entirely  on  obiter  dictay 
01  a  purchaser  of  the  income  bestowed  and  he  thinks  that  it  is  doubtless,  owing 
M?on  him  by  the  will  of  his  wife,  and  to  the  very  great   importance  of  the 
tiot  as  the  mere  recipient  of  her  bounty,  bench  and  bar  of  this  State,that  this  doc- 
it  nmst  be  ruled  that  such  income  is  trine  spread  to  other  jurisdictions.  And 
subject  to  the  claims  of  his  creditors,  in  3   Lewin  on  Trusts,  §  124,  it  is  said 
and  subject  in  this  proceeding."  that  **  the  only  case  where  the  purely 
Virginia, — In   the   following    cases  abstract  doctrine  of  spendthrift  trusts 
the  trusts  were  held  to  be  blended  and  has   been  strictly  employed   is  Over- 
00  one  beneficiary  had    an    interest  man's   Appeal,  88   Pa.  St.    276,  with 
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probablv  the  exception  of  Shankland's  fees   are   not   allowed.     Kejser's   Ap- 

Appeal,  47  Pa.  St.  113,  where  the  su-  peal,  57  Pa.  St.  236. 

preme  court  of  Panisylvania  for  the  The  creation  of  a  spendthrift  trust 
first  time  made  an  actual  decision  in  in  due  and  legal  form  will  exempt  the 
favor  of  this  class  of  trusts."  That  it  income  of  the  beneficiary  in  the  hands 
is  now  the  well-settled  law  in  that  of  the  trustee  from  attachment  to  en- 
State  is  undoubted.  Fisher  v,  Taylor,  force  the  payment  of  alimony,  decreed 
2  Rawle  (Pa.)  33;  Holdship  r.  Patter-  against  the  beneficiary  in  divorce  pro- 
8on,  7  Watts  (Pa.)  547;  Ashhurst  v.  ceedings.  Thackara  x\  Mintzer,  100 
Given,  5  W.  &  S.  (Pa.)  323;  Vaux  v.  Pa.  St.  151. 

Parke,  7  W.  &  S.  (Pa.)  19;  Norris  v.  Where  a  legacy  is  given  with  direc- 
Johnston,  5  Pa,  St.  287  ;  Eyrick  v.  Het-  tion  that  it  cannot  be  **  seized  upon  or 
rick,  13  Pa.  St.  491 ;  Brown  v.  William-  levied  upon  for  any  debt  or  claim 
son,  36  Pa.  St.  338;  Shankland's  Ap-  whatever"  against  the  legatee,  it  can- 
peal,  47  Pa.  St.  113;  Rife  7'.  Gever,  59  not  be  attached  in  the  hands  of  the 
Pa.  St.  393;  98  Am.  Dec.  351 ;  fceyser  executor.  Monongahela  Nat.  Bank's 
V,  Mitchell.  67  Pa.  St.  473;  Huber*s  Appeal,  146  Pa.  St.  431 ;  Beck's  Estate, 
Appeal, 80  Pa.  St.  357 ;  Overman's  Ap-  133  Pa.  St.  51 ;  19  Am.  St.  Rep.  623. 
peal,  88  Pa.  St.  276;  Pattersons.  Cald-  Vermont.  —  Where  a  testator  be- 
well.  124  Pa.  St.  454;  Mannerback's  queathed  a  sum  of  money  to  his  son 
Estate,  133  Pa.  St.  342;  Merriman  r.  **  for  the  support  of  himself  and  family 
Munson,  134  Pa.  St,  114;  Hibb's  Estate,  and  for  no  other  purpose,"  and  the  tes- 
143  Pa.  St.  217;  In  re  Plank's  Estate  tator's  executors  paid  this  legacy  to  the 
(Pa.  Orph.  Ct.),  9  Lane.  L.  Rev.  249:  son's  attorney,  it  was  held  that  this 
In  re  Root's  Estate  (Pa.  Orph.  Ct.),  8  money  constituted  a  trust  fund  for  the 
Lane.  L.  Rev.  153.  purposes  set  forth  in  the  will,  and  that 

A  provision  that  G.  **  shall  act  as  it  could  not  be  attached  for  the  son's 
committee  for  L  to  take  charge  of  all  debts  while  in  the  attorney's  hands, 
his  money  and  pay  him  the  interest  White  v.  White,  30  Vt.  338. 
and  so  much  of  the  principal  as  will  Where  a  testatrix  devised  her  estate 
give  him  a  comfortable  support,"  was  in  trust  for  B.,  who  was  then  insolvent, 
held  to  create  a  spendthrift  trust,  he  to  have  "  the  use  and  occupation " 
Smith  V.  Savage,  4  Penny  (Pa.)  320.  thereof  during  his  life,  and  at  his  death 
So,  a  direction  to  pay  to  the  son  or  "the  said  estate  to  be  conveyed  by" 
such  persons  as  he  may  direct,  does  the  trustee  "  to  whom  and  in  the  man- 
not  enable  him  to  transfer  his  right  to  ner  the  said"  B.  "shall  direct,"  and  B. 
another  or  dispose  of  the  income  by  appointed  the  estate  to  his  wife,  and  it 
anticipation.  MehafTey's  Estate,  27  was  conveyed  to  her  on  his  death,  it 
W.  N.  C.  (Pa.)  191.  See  Decker  v.  was  held  that  the  estate  was  not  liable 
Poor  Directors,  120  Pa.  St.  272.  But  to  the  claims  of  his  creditors  who  were 
when  nothing  is  said  in  the  instru-  such  before  the  creation  of  the  power, 
ment  about  creditors  or  involuntary  Wales  v.  Bowdish,  61  Vt,  23. 
alienation,  the  income  may  be  attached  In  Barnes  r\  Dow,  59  Vt.  ^30,  the 
in  the  hands  of  the  trustees.  Girard  substance  of  a  will  was  as  follows : 
L.  Ins.,  etc.,  Co.  v.  Chambers,  46  Pa.  "Second:  I  give,  devise,  and  dispose 
St.  485.  And  a  prohibition  against  the  to  my  nephew  L.,  and  his  heirs,  all  my 
payment  of  any  part  of  the  income  to  effects,  estate,  both  personal  and  real, 
the  collateral  relations  of  the  cestui  que  except  the  support  of  my  sister  H.  dur- 
trust  and  against  their  entering  the  ing  her  lifetime;  and  I  give  my  estate 
testator's  house,  is  not  sufficient  to  intrust  to  mv  executor."  "Third:  I 
create  a  spendthrift  trust.  King's  Es-  g^ve  to  my  sister  H.,  her  support  dur- 
tate,  29  W.  N.  C.  (Pa.)  426.  ing  her  natural  life  out  of  my  estate." 

A  spendthrift  trust  may  be  created  And   it   was  held  that  this   language 

for  a  term  of  years  with  the  remainder  imported  an  unmistakable  intention  of 

to  the  cestui  que  trust  in  fee.     Ward's  a  permanent   and   indefeasible   provi- 

Estate,  13  W.  N.  C.  (Pa.)  282.     So  a  sion  for  a  life  support  for  H.  out  of  the 

trust  in  favor  of  a  daughter  during  the  estate,  which  was  not  subject  to  aliena- 

widow's  life,  not  to  be  liable  for  the  tion  on  her  part. 

daughter's  debts,  the  principal  to  be  Texas, —  Land,   the    legal    title    to 

paid  to  the  daughter  after  the  widow's  which  is  in  a  trustee,  whose  duty  it  is 

death,    is    a    good   spendthrift     trust,  to  apply  its  income  for  the  use  and 

Wayne's  Estate,  47  L.J.  465  ;  9  Pa.  Co.  benefit   of    the    cestui  que  trusty   the 

Ct.  Rep.  124.  But  inalienable  equitable  terms  of  the  trust  expressly  declaring 
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declared  in  express  terms,  but  it  will  be  sufficient,  if  it  may  be 
gatliered  from  the  instrument,  when  construed  in  the  light  of 
contemporaneous    circumstances.*      It   has  been  held  that   one 

that  the  trust  estate  should  not  be  sub-  in  iuvitum  by  his  creditors.     Sears  v. 

ject     to    debts  of  the  latter,  cannot  be  Choate,  146  Mass.  395;  4  Am.  St.  Rep. 

attacl^ed  on   execution    against    him.  320. 
Wallace  V.  Campbell,  53  Tex.  229.  Tennessee. — In    Jouralman    v.   Mas- 

A^'^xM^ae. — In   Roberts  v,  Stevens,  84  singill,  86  Tenn.  81,  the  court,   follow- 

Me-     3^5,  it  is    held    that    a    testator  ing  Nichols  f.  Eaton,  91  U.  S.  716,  held 

mav   so  give  to  his  son  for  life  the  an-  that  trusts  of  the  character  under  con- 

nual   income  of  a  trust  estate  that  the  sideration  are  not  contrary  to  public 

life  texi  ant  cannot  alienate  or  his  cred-  policy,  violate  no  law  of  property  and 

itot-s   r^ach  it.  are  approved  by  justice  and  humanity. 

^^^*T^sachusetts. — Until  quite  recently  Thus  overruling  Turley  v.  Massingill, 

the  c|\iestion  had  not  been  directly  ad-  7  Lea  (Tenn.)  353,  and    Hooberry  x\ 

jud^«^d  in  this  commonwealth,  though  Harding,  10  Lea  (Tenn.)  392,  in  which 

the   tendency  of  the  decisions  had  been  they  were  adjudged  void  because  con- 

tn  £aAror  of  such  a  power  in  the  author  trary  to  sound  public  policy. 
J^^^^*^   trust.     Braman  T'.  Stiles,  2  Pick.        1.  Thus,  where  property  was   given 

^"^^s^s.  }  ^60:  13  Am.  Dec.  445  ;  Perkins  to  the  daughters  of  the  testatrix,  sub- 

^,'  i^^y^*  3  Gray  (Mass.)   405;   Russell  ject  to  the  condition  that  they  support 

J.'*  ^^**innell,  105  Mass.  425  ;  Hall  r.  Wil-  their  father  during  his  life,  the  latter 
^arris^      120  Mass.   344;    Sparhawk    v. 


has  no  interest  that  can  be  reached  by 


!^^^»^  ,  125  Mass.  263.  his   creditors.      Baker   v.  Brown,    146 

*-^'*o^dway  Nat.  Bank  v.  Adams,  133  Mass.  369.     And  where  a  testator  by 

.,^^^-      170:  43  Am.  Rep.  504,  decides  his  will  gave  certain  stocks  in  trust, 

..^^    ^     trust  may  be  created  for  life  in-  the  income  to  be  paid  to  his  son  dur- 

'^''~*^l)le  and  free  from   interference  ing  his  life,  and  at  his  death  the  prin- 

^      'ti^*  part   of   the   creditors  of   the  cipal  to  go  "  to  his  child  or   children 

^^^^*^»     que  trust,,  and  the  court  consid-  who  shall  survive  him,  provided  that 

'^^    *^^^at  the  only  ground  upon  which  if  my  son  shall  leave  his  wife  surviv- 

V^J'^       ^  trust  could  be   claimed  to  be  ing  him,  then  his  said  wife   shall    be 

viol^^j^^g  of  public  policy  is  that  the  entitled  to  her  support  out  of  the  same 

j*^^^  i  ^ors  of  the   beneficiary   may   be  so  long  as  she  shall  remain  his  widow," 

.  ^**~^Xided,  and  answers  this  objection  and  the  son  died  leaving  a  widow,  who 

y     s^^y ing  that  creditors  have  no  right  did   not   marry   again,   and   a   son,  to 

.?     *~^lj^upon  property  thus  held,  and  whom  the  trustees  paid  over  the  trust 

^•^       t>y  the  exercise  of  diligence  they  fund ;  it  was  held  that  the  widow  had 

^*^    ^s^certain  from  the  public  records  no  interest   under   the   will   which   a 

^'    ""^  ~iture  and  extent  of  the  estate.  creditor  could  reach  by  a  bill  in  eq- 

where   a   testator   by   his    will  uity    under    the    Afassachusetfs   Pub. 

to  his  wife   during  her  life  the  Stats.,  ch.  151,  §  i,  cl.  11.     Slattery  v. 

^^^  *"»>e  of  all  his  estate  **  to  be  for  her  Wason,   151    Mass.   266;    21    Am.  St. 

j^^J^^^rt  and    support,"    expressing  a  Rep.  448.     See  also   Foster  7'.   Foster, 

^^  *^       that  she  provide  for  an  unmar-  133  Mass.  179.     And  when  the  intent 

gr-^^       slaughter,  arid  that  a  "  house  and  is  so  gathered,  the  court  will  not  allow 

5^^'^"*^ds"   be   kept    "as    a  home   for  it  to  be  defeated  because  not  clearly 

^.^^^'^^•^ ,"   it    was    held   that    after    the  expressed   by   the   scrivener,   at   least 

,^^^^  iter's  death  the  wife  had  the  ab-  as  between  the  trustee  and  cestui  que 

^  *'^«  disposal  of  the  income  during  trust.     Stambaugh's   Estate,    135    Pa. 

.  '-^  ife  and  that  it  might  be  reached  St.  585. 

^  *"V^r  creditors.   Maynard  v.  Cleaves,         But  in  Pickens  v,  Doris,  20  Mo.  App. 

^?    ^S^ass.  307.  I,  it  was  decided  that  a  devisor's  in- 

.  ^  *^d  so  a  gift  of  the  entire  beneficial  tention  to  withdraw  his  gift  from  the 

^  ^~«8t  without  any  limitation  of  the  devisee's   creditors   will   not  be    pre- 

'^.^'^""^rof  alienation  or  of  the  power  to  sumed      from     surrounding    circum- 

^^^^^    it    under    execution    being  di-  stances  of  which  the  creditors  have  no 

'jf^^ly  expressed  or  necessarily  implied,  record  notice,  where  such  intention  is 

^  p^    i  nterest  of  the  beneficiary  is  abso-  not  expressed  in,  nor  necessarily  im- 

JJ  ^    and   subject  to  alienation  either  plied  from,  the  terms  of  the  instrument 

"y     "the  voluntary    act    of  himself   or  creating  the  trust. 
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cannot  settle  his  property  in  trust  for  his  own  benefit  or  support 
so  as  to  prevent  his  creditors  from  attaching  it.* 

m.  JuBlSDicnoNSDiaALiowivo—l.  Generally. — In  England,^  and 
in  some  of  the  United  States,^  trusts  may  not  be  created  with 

1.  Mackason's  Appeal,  42  Pa.  St.  upon  his  bankruptcy  the  assignees  be- 
330;  Ghormley  i*.  Smith,  139  Pa.  St.  came  absolutely  entitled.  Snowdon  v^ 
504;  23   Am.   St.   Rep.  215.     See  also  Dales,  6  Sim.  524. 

Pacific   Nat,   Bank    r,    Windram,  133  3.  Alabama. — Rugely   r.    Robinson, 

Mass.  175.  Chancellor  Kent,  in  vol.  4,  p.  10  Ala.  702;  Robertson  r.  Johnston,  36 

31 1  of  his  Commentaries,  states  the  law  Ala.  197;  Smith  v.  Moore,  37  Ala.  327; 

of  such  an  attempt  thus  :  "The  policy  of  Taylor  v.  Harwell,  65  Ala.  i ;  Jones  v. 

the  law  will  not  permit  property  to  be  Reese,  65  Ala.  134.    In  this  case  Hill  v. 

so  limited  as  to  remain  in  the  grantor  McRea,  27  Ala.  175,  was  distinguished 

for  life  free  from  the  incidents  of  prop-  on  the  ground  that  the  interest  of  the 

erty  and  not  subject  to  his  debts."  debtor  in  that  case  was  not  separable 

2.  Brandon  v.  Robinson,  18  Ves.  from  that  of  the  other  beneficiaries  of 
329;  In  re  Dugdale,  38  Ch.  Div.  176;  the  trust. 

In  re  Mabbett  (1891),  i  Ch.  Div.  707;  Georgia. — Kempton  r.  Hallowell,  24 

In  re  Wolstenholme,  29  W.  R.  414.  Ga.  52  ;  71  Am.  Dec.  112;  Bailie  v.  Mc- 

Thus  a  trust  for  a  person's  "support,  Whorter,  56  Ga.  183.  See  also  Kup- 
clothing  and  maintenance,"  Young-  ferman  v.  McGehee,  63  Ga.  257; 
husband  t;.  Gisborne,  1  Coll.  400;  or  to  Hatcher  v.  Massev*,  71  Ga.  793;  Wing- 
pay  the  interest  of  a  fund  to  one  for  field  ik  Rhea,  73  Ga.  477;  Matthews  i'. 
life  "at  such  times  and  in  such  man-  Paradise,  74  Ga.  523;  Cruger  v.  Cole- 
ner  as  the  trustees  may  think  proper,"  man,  75  Ga.  695 ;  Patterson  f .  Law- 
Green  V.  Spicer,  i   I<.  &  M.  395;  or  rence,  83  Ga.  703. 

**from  time  to  time  as  and  when  it  North  Carolina. —  Dick  v.  Pitch- 
shall  become  due  and  payable,"  Graves  ford,  I  Dev.  &  B.  Eq.  (N.  Car.)  480;. 
V.  Dolphin,  i  Sim.  66;  or  "in  such  Mebane  v.  Mebane,  4  Ired.  Eq.  (N^ 
smaller  or  larger  portions,  at  such  Car.')  131 ;  44  Am.  Dec.  102;  Forbes  v^ 
times  immediate  or  remote,  and  in  Smith,  8  Ired.  (N.  Car.)  30;  Pace  z\ 
such  way  and  manner  as  the  trustees  Pace,  73  N.  Car.  119. 
shall  think  best,"  Piercy  v.  Roberts,  i  Rhode  Island.  —  In  Tillinghast  v^ 
Myl.  &  K.  4  ;  may  be  exercised  accord-  Bradford,  5  R.  I.  205,  there  was  a  de- 
ing  to  the  discretion  of  the  trustees  vise  in  trust  to  pay  the  income  for  life, 
until  the  bankruptcy  of  the  cestui  que  the  payments  to  be  made  from  time  to 
^r«.^/,  but  upon  that  occurrence  the  dis-  time,  not  in  the  way  of  anticipation, 
cretion  of  the  trustees  is  determined,  nor  to  assigns,  and  to  be  for  the  sole 
and  the  entire  interest  passes  to  the  and  separate  use  of  the  beneficiary,  and 
assignees.  the  latter  assigned  all  his  estate  for  the 

And  even  where  the  trustees  were  benefit  of  creditors.  It  was  held  that 
directed  to  pay  the  interest  of  a  fund  the  assignee  was  entitled  to  have  the 
to  a  person  ''for  life,  or  during  such  income  paid  him  during  the  benefi- 
part  thereof  as  the  trustees  should  clary's  life.  The  court,  by  Ames,  C.  J., 
think  proper,  and  at  their  will  and  said:  "This  has  been  the  settled  doc- 
pleasure,  but  not  otherwise,''  so  that  trine  of  a  court  of  chancery  at  least 
the  cestui  que  trust  should  not  have  since  Brandon  v.  Robinson,  18  Ves. 
any  right,  title,  claim,  or  demand,  429,  and  in  application  to  such  a  case  as 
other  than  the  trustees  should  think  this  is  so  honest  and  just  that  we 
proper;  and  after  the  cestui  que  trusfs  would  not  change  it  if  we  could.  Cer- 
decease  to  pay  the  interest  to  his  tainly  no  man  should  have  an  estate  to 
widow  for  her  life,  and  after  her  death  live  on.  but  not  an  estate  to  pay  his 
to  assign  the  principal  and  "all  sav-  debts  with.  Certainly  property  avail- 
ings  and  accumulations  of  interest,  if  able  for  the  purposes  of  pleasure  or 
any,''  to  the  children,  the  court  profit  should  also  be  amenable  to  the 
thought  that,  taking  the  whole  instru-  demands  of  justice." 
ment  together,  the  trustees  had  no  South  Carolina.  —  It  was  held  in 
power  to  withhold  and  accumulate  any  Heath  v.  Bishop,  4  Rich.  Eq.  (S.  Car.^ 
part  o£  the  interest  during  the  life  of  46;  55  Am.  Dec.  654,  that  where  prop- 
the  cestui  que    trusty    and    therefore  erty  was  conveyed  in  trust  to  pay  the- 
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a  proviso  that  the  estate  of  the  cestui  que  trust  shall  not  be 
alienated  or  subject  to  the  claims  of  creditors,  except  in  the  case 
of  separate  estates  for  married  women ;  and  if  it  is  ascertained 
that  the  cestui  que  trust  has  a  vested  interest,  the  mode  in  which, 
or  the  time  when,  he  is  to  reap  the  benefit  is  altogether  imma- 
terial, and  the  entire  interest  may  either  be  disposed  of  by  his 
own  act,  or  may  inure  for  the  benefit  of  his  creditors  by  opera- 
tion of  law,  in  the  event  of  his  bankruptcy.     The  test  to   be 
applied  in  these  cases  is :   Would  the  executor  of  the  cestui  que 
trust  have  a  right  to  call  upon  the  trustee  for  arrears;  —  if  he 
>«^ould,  then  the  creditors  would  be  entitled  to  call  for  the  future 
interest  or  income.*     It  is  contended  by  the  courts  opposed  to  the 
foregoing  view  that  the  only  objection  that  can  be  taken  to  the 
inalienability  and  non-liability  for  debts,  of  equitable  life  estates, 
IS  that  the  creditors  of  the  beneficiary  may  be  defrauded,  and 
attempts  are  made,  with  more  or  less  success,  to  show  that  they 
are  not  defrauded.*     But  the  real  ground  upon  which  such  estates 
have  been  declared  alienable  and  liable  for  debts  is,  that  inalien- 
able rights  of  property  are  opposed  to  the  fundamental  principles 
0^  the  common  law,  and  that  it  is  against  public  policy  that  a  man 
sAouJd  have  an  estate  to  live  on,  but  not  an  estate'  to  pay  his 
^^hts  with, — should    have  the  benefits    of   wealth    without  the 
^^5ponsibilities.3 

i.  Por  the  Benefit  of  Several. — Where  there  are  several  cestuis 
9Ue  irzcsient^  creditors  of  any  one  of  them  can  take  only  so  much 
^  ^as  intended  for  that  particular  beneficiary  ;*  and  if  the  inter- 
^ts  of  the  several  are  inseparable,  nothing  can  be  reached.^ 

3.  Arbitrary  Power  of  Application  in  Trustees. — If  the  trustees  have 
^  ^.rbitrary  power  of  applying  or  not  applying  a  fund  for  the 
benefit:  of  the  beneficiary,  or  of  applying  the  fund  in  the  alter- 
native either  for  his  benefit  or  that  of  another  person,  nothing 
™1    Pass  to  his  assignees,  nor  can  anything  be  subjected  to  the 


net 
and 


**icome  "for  the   better  support  5.  Godden    v.   Crowhurst,    lo   Sim. 

.       '^la.inte nance"  of  tne  beneficiary,  642.     In  this  case  there  was  a  devise  to 

:      ^^^ter's  interest  was  liable  in  equity  trustees  in  trust  to  apply  the  income 

^^J^^s    debts.  for  the  support  and  maintenance  of  A. 

.Q,  . ''O- — Wallace  v.  Smith,  2  Handy  and  any  wife  and  child  or  children  he 

('j'tiio)    yg.  Hobbs  f.   Smith,  15  Ohio  might  have,  and  for  the  education  of 

'  ^*^»     In  this  case  it  was  held  that  such  issue,  or  any  of  them,  as  the  trus- 

^*'^'^ision  that  a  term  of  ninety-nine  tees   in  their  discretion  should  think 

j^    '^  ^  should    not    be  liable  for  the  fit;  and  on  the  death  of  A.  and  his  wife, 

-  ^^*s  debts  was  void.  then  over.     A.  was  adjudged  a  bank- 

•   ^»»  re  Sanderson's  Trust,  3  K.  &  J.  rupt.     Shadwell,  V.  C,  held  that  the 

^^'  assignees  in  bankruptcy  took  nothing. 

"   Nichols  V.  Eaton, 91  U.S. 725,  and  To  the  same  effect  are  Holmes  v, 

v**^^  cited  under  Jurisdictions  Allotv-  Penny,  3  K.  &  J.  90;  In  re  Landon's 

^*^-  Trusts,  40  L.  J.,  Ch.  370.     See  also  the 

•Cray's  Restraints  on  Alienation,  cases  cited  under  y«ri><//c//tf«5 -/I /^w- 

9  35o»  und  cases  cited  under  Jurisdic-  ing^  note  2,  Virfrinia^  stipra^  this  title; 

tms   disallavi'ing.  and  those  cited  under  Jurisdictions  in 

*•  **age  r.  Way,  3  Beav,  20;    Kears-*  -which    the    Status    is    Undetermined^. 

Icy  t/.  Woodcock,  3  Hare  185.  note  i,  Connecticut^  infrUy  this  title. 
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claims  of  his  creditors.*  But  if  the  power  is  not  arbitrary,  but 
imperative  to  apply  for  the  benefit  of  the  bankrupt  and  another, 
and  the  trustees  refuse  to  exercise  the  power,  so  that  a  simple 
trust  arises,  the  creditors  will  take  a  moiety,  and  if  by  the  death 
of  the  other  person  the  bankrupt  becomes  the  only  object  of  the 
power,  the  creditors  will  take  the  whole.* 

IT.   JlTBISDICTIONS  IN  WHICH  SlATtTTOBT  REGULATIONS  EXIST. — In 

some  of  the  States  the  validity  of  spendthrift  trusts  is  sanctioned 
by  express  legislation.  Thus,  in  New  York,  there  is  a  statute 
which  excludes  from  proceedings  in  equity  to  reach  beneficial 
interests,  all  cases  of  trusts  for  maintenance  and  support,  where 
the  trust  has  been  created  by,  or  the  trust  fund  has  proceeded 
from,  some  person  other  than  the  debtor,  but  makes  available  to 
the  creditor  any  surplus  beyond  what  may  be  necessary  for  the 
maintenance,  support,  etc.,  of  the  beneficiary.'     This  legislation 

1.  Thus,  where  a  fund  was  given  to  take   would    belong   to   the    assig^nee. 

trustees  upon  trust,  to  apply  the  whole  Lord  v,  Bunn,  2  Y.  &  C.  C.  C.  yS. 

or  such  part  of  the   income  as   they  See  also  i  Lewin  on  Trusts,  p.   189; 

should  think  fit,  during  the  life  of  A.,  In  re  Sanderson's  Trust,  3  K.  &  J.  497; 

for  his  support  and  maintenance,  and  Holmes  r.  Penney,  3  K.&J.  90;  Keyser 

for  no  other  purpose,  it  was  held  that  v.   Mitchell,   67   Pa.  St.  473;    Hafl  z\ 

nothing  passed  to  the  assignees.  Two-  Williams,  120  Mass.  344;  Davidson  v, 

penny  v.  Peyton,  10  Sim.  487.  Kemper,  79  Ky.  5  ;  Leavitt  v.  Beirne, 

And  in  Chambers  v.  Smith,  L.  R.,  3  21  Conn.  9;  Banfield  v.  Wiggin,  58  N. 

App.    Cas.     795,   Lord    O'Hagan   ob-  H.  155. 

served:  **  If  the  debtor  have  a  vested  2.  Rippon    v.    Norton,   2  Beav.  63; 

property  and  an  absolute  claim,  they  Wallace  f.  Anderson,  16  Beav.  533. 

will,  of  course,  pass  from  him.    But  if  3.  A>w    2'ork. — Sillick  v.  Mason,  2 

the  property  and  the  claim  are  subject  Barb.  Ch.  (N.  Y.)  79;  Graff  v,  Bonnett, 

to  conditions  liable  to  be  affected  by  the  31  N.  Y.  9;  88  Am  Dec.  236;  Bramhall 

discretionary  action  of  other  people,  v.  Ferris,  14   N.   Y.  41 ;   67  Am.   Dec. 

the  creditor" cannot  escape  the  fulfill-  113;  ToUes  v.  Wood,  16   Abb.  N.  Casj, 

ment  of  the  condition  or  deny  the  ef-  (N.    Y.)  i;   McEvoy   v.   Appleby,    27 

feet  of  that  exercise  of  the  discretion  Hun  (N.  Y.)  44;   Williams  v.  Thorn, 

which  would  have  bound  the  debtor."  70  N=  Y.  270. 

Where  freehold  and  leasehold  prop-  The  creditor  of  such  a  beneficiarv 
erty  was  vested  in  trustees  ijpon  trust  acquires  a  lien  upon  the  accrued  and 
for  A.  B.  for  life,  but  if  he  became  bank-  unexpended  surplus  income,  or  that 
rupt  or  insolvent,  the  trustees  were  subsequently  arising  from  such  fund, 
during  his  life  to  apply  the  annual  superior  to  the  claims  of  the  general 
produce  **  in  and  towards  the  mainte-  creditors  or  assignee  of  the  cestui  que 
nance,  clothing,  lodging,  and  support  trust  by  the  commencement  of  an  ac- 
of  A.  B.  and  his  then  present  or  any  tion  in  equity  to  reach  and  appropriate 
future  wife,  and  his  children,  or  any  of  it  to  the  satisfaction  of  his  judgment, 
them,  as  the  trustees  should  at  their  Williams  7*.  Thorn,  70  N.  Y.  270; 
discretion  think  proper,"  and  A.  B.  be-  Tolles  f.  Wood,  16  Abb.  N.  Cas.  (N. 
came  insolvent,  having  a  wife  and  chil-  Y.)  1  ;  99  N.  Y.  618. 
dren,  it  was  argued  that  the  power  in  The  court  in  determining  what  is  the 
the  trustees  was  destroyed  by  the  in-  proper  amount  to  be  allowed  for  the 
solvency  and  that  the  life  estate  vested  expenditures  of  the  cestui  que  trusty 
in  the  assignee.  But  Vice-Chancel-  will  consider  the  manner  in  which  he 
lor  Knight  Bruce  held  that  the  trus-  has  been  brought  up,  the  habits  ac- 
tees  had  a  right  under  the  power  to  quired  by  him,  and  his  ability  to  take 
appoint  in  favor  of  the  insolvent,  his  care  of  his  property.  Kiiroy  t».  Wood, 
wife  and  children,  or  any  of  them,  in  42  Hun  (N.  Y.)  636.  As  toother  con- 
exclusion  of  any  other  of  them,  but  siderations  which  enter  into  fixing  the 
that  any   benefit  the  insolvent  might  amount,  see  Tolles  v.  Wood,  16   Abb. 
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has  been  copied  in  whole  or  in  part,  by  other  States,  in  some  of 
which,  however,  there  have  been  no  decisions  thereunder.^ 

But,  by  the  statutes  of  some  States  one  cannot  vest  property 

or  funds  in  trustees  for  the  use  of  another  without  subjecting  it 

to  the  debts  of  the  cestui  que  trust.^ 

N.  Cas.  (N.  Y.)  i;  99N.  Y.618;  Genet  Eq.  100;  Lippincott  v.  Evens,  35  N.  J.. 

r.  Beekman,   45  Barb.    (N.    Y.)    382;  Eq.  5^3. 

Clutc    V.  Bool,  S   Paige  (N.   Y.)   83;  In  ^Hardenburgh   v.   Blair,  30  N.J. 
Scott  T'.  Kevins,  6  Duer  (N.   Y.)  672;  Eq.  42,  property  was  given  by  will  ta 
Campbell   v.    Foster,   35    N.   Y.   361;  executors  in  trust  to  pay  to  B.  the  in- 
Moulton  V.  De  Macarty,  6   Robt.  (N.  come  during  his  life  "  in  such  manner 
^'•)    5153:    Hann    v.  Van    Voorhie,    i  and  in  such  amounts  as  the*  executors- 
Month.  L.  Bull.  56;  Sillick  v.  Mason,  2  should  deem  most  prudent,"  and  the 
Barb.  Ch.  (N.  Y.)  79.  chancellor  held   that  the   statute  did 
A-n  allegation  by  the  creditor  of  the  not  apply  to  the  case,  and  that  upon 
fact   of    such  a  surplus  existing,  made  general   principles   B.'s  interest  could 
mereljr    upon    information   and   belief  be  reached  by  his  judgment  creditors. 
without    setting    forth    the    facts    on  The  opinion  of    the   chancellor  \vas» 
which  the  conclusion  is  based,  is  not  that,  apart  from  the  statute,  the  Eng- 
sufHcient.    Stowe  v,  Chapin,  51   Hun  lish  rule  was  in  force  in  New  yersey^ 
(^-  Y-)  640.     The  creditors  must  show  But  upon    appeal    it  was    held   -that 
the    existence  of  a   surplus.     Graff  v.  the  statute  was  applicable  to  the  case^ 
Bonnett,  31  N.  Y.  9;  88  Am.  Dec.  236.  though  the  general  question  was  not 
.^t» ether,  under  the  statute,  an  an-  considered.     Hardenburgh  t;.  Blair,  30 
nuity  is  alienable  and  liable  for  debts,  N.  J.  Eq.  645. 

oj"    'vvhether   it   is  inalienable  and  not  Minnesota    Gen.    Stats.   (1891),    §^ 

liable    for  debts,  is  left  so  very  doubt-  4019,  4020.     As  to  restraints  on  power 

tu'    on    the    authorities,   that   a   mere  of  alienation,  see  Atwater  v,  Russell 

reference  to  the  cases  in  which  the  (Minn.    1892),   51    N.    W.    Rep.    629; 

question  is  involved  is  made:     Haw-  Simpson  z\  Cook,  24  Minn.  180. 

Kv  z'.  James,  16  Wend.  (N.  Y.)  61 ;   5  California  Civ.  Code  (1885),  §§  859, 

P*>ge  (N.  Y.)  318;    Degrau  v.  Clason,  867. 

"  l*aige(N.  Y.)  136;    Gott  v.  Cook,  7  Hozv.  Stafs,   {Mich.),  5§   «>57S,  S581, 

^'^JRe  (X.  Y.)    521;  Clute  v.   Bool,  8  6614.     See   Cummings   v,    Corey,    58 

^aige  (N.  Y.)83;    Rider  v.  Mason,  4  Mich.  494.     See   also   the  opinion  in 

Sandf.    Ch.  (N.  Y.)   3«;t;    Stewart  v,  Mandlebaum  v,  McDonell,  29  Mich. 

McMartin,  5  Barb.  (N.*Y.)  438;   Lang  78;  18  Am.  Rep.  61. 

];•  Hopke,  q  Sandf.  (N.  Y.)  363;  Grif-  Wisconsin  Rev.  Stats.,  §§  2083,  2089, 

Y  "'■   Ford,  I  Bosw.  (N.  Y.)  123.     See  3029.     See    Bridge   t*.  Ward,   3*;    Wis. 
°  ^^*  Annuity,  vol.  i,  p.  596.  687;  Arzbacher  7'.  Mayer,* 53  Wis.  380. 

**^»"it>r  to   the    Revised   Statutes  the  2.  By   Kentucky   Gen.   Stats.,   §   21, 

rf^'^^^ons  in  this  commonwealth  were  art.  i,  ch.  63,  it  is  provided:  "  Estates  of 

every  kind  held  or  p>ossessed  in  trust 
shall  be  subject  to  the  debts  or  charges 

p    .      -  •/ t"vi    »*"*'vvv   w.  ^  ».v,...i,.-v^»..  .,  of   the   person   to   whose   use   or    for 

.  •'^'Pe  (N.  Y.)  583.     See  also  the  dicta  whose  benefit  they  shall  be  respective- 

*^"  *^'*vens  V.  Healy,  15    Barb.  (N.  Y.)  ly  held  or  possessed,  as  they  would  be 

^^'  I^ramhall  v,  Ferris,  14  N.  Y.  44;  67  subject  if  those  persons  owned  the  like 

^,^^  l^ec.  113;  Rome  Exchange  Bank  interest  in  the  property  held  or  pos- 

^*  ^-arries,  4  Abb.  App.   Dec.  (N.  Y.)  sessed  as  they  own  or  shall  9wn  in  the 

?^  .^^omfare  Campbell  v,   Foster,  35  use  or  trust  thereof."     The  following 

V,  *  -  361.  cases  have  arisen  under  this  statute : 

-^^'or  a  general    review  of  the  New  Anderson  x\  Briscoe,  12  Bush  (Ky.) 

ff^Z^  decisions  on  this  subject, see  noie  344;  Cosby  v.  Ferguson,  3  J.  J.  Marsh. 

Y  J-^lles  V.  Wood,  16  Abb.  X.  Cas.  (N.  (Ky.)  264 ;  Jones  v.  Langhorne,  3  Bibb 
^j  •'    I;  Gray's    Restraints  on    Aliena-  (Ky.)  453;   Eastland  z\  Jordan,  3  Bibb 

^^5^'  %§  180-181,  2S0-295.  (Ky.)  1S6;   Flournoy  v.  Johnson,  7  B. 

^**   New    Jersey,  —  Hunterdon    Co.  Mon.  (Ky.)  693;  Samuel  v,  Ellis,  12  B. 

^^holders   v.   Henry,  41    N.   J.  Eq.  Mon.  (Ky.)  479;   Samuel  v.  Salter,  3 

3p^;  Halstead  r.  Westervelt,  41   N.  J-  Mete.  (Ky.)  259;  Knefler  v.  Shreve,  78 
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iai»stniDt OR idLmAtLim,  SPENDTHRIFT  TRUSTS.  Principlei  Govemixig. 

V.  JxTBisDicTioirs  nr  Which  the  Statxfs  Is  TJitdeteemiheb. —  In 

several  of  the  States  there  has  been  no  direct  decision  upon  the 
validity  of  spendthrift  trusts,  though  there  are  dicta  inclining  to 
one  side  or  the  other,  and  consequently  in  these  jurisdictions  the 
status  of  such  trusts  may  be  said  to  be  undetermined.* 

VI.  Bestbaint  oh  Aliehatioh,  How  Fax  Allowable— Psihcipleb 

OOVEBHINO. — However  the  authorities  may  differ  upon  the  ques- 
tion of  one's  power  to  put  a  restraint  upon  alienation,  or  exclude 
the  rights  of  creditors,  it  is  well  established  that  one  may  settle 
property  upon  another  in  such  a  way  as  not  to  be  alienated,  or 
available  to  his  creditors  or  assignees.     But  in  such  a  case  the 

Ky.  297;   Parsons  v.  Spencer,  83  Ky.  taken   upon  a  judgment  against   her. 

306 ;  Rudd  V.  Hagan,  86  Ky.  159;  Mar-  The  court,  by  Carpenter,  J.,  said :  "  The 

shall  V,  Rash,  87  Ky.  n6;  Dickison  v.  general  rule  is  that  all  one's  property 

■  Ogden,  89  Ky.  162;  Bull  v.  Kentucky  is  liable  for  his  debts,  but  to  that  rule 

Nat.  Bank  (Tex.  1890),  14  S.  W.  Rep.  there  are  many  exceptions.     All  prop- 

425;  Bland  v.  Bland  (Ky.  1890),  14  S.  erty  exempt  by  statute  is  within  the 

W.  Rep.  423.  exception,  so  is  ordinary  trust  property 

In  Pope  V.  Elliott,  8  B.  Mon.  (Ky.)  designed  to  secure  a  maintenance   for 

56,   it   was   held   that  the  bequest  in  some  unfortunate  debtor,  so  also  the 

that  case   was,  by  the  terms  of    the  income  of  trust  property  where  it  is 

will,     different      from     a     devise    of  payable  to  the  beneficiary  at  the  dis- 

property  or  mone^'   for  the   use   and  cretion  of  the  trustee.    The  exceptions 

benefit  of  an   individual,  and  from   a  indicate   unmistakably   that   it   is  the 

devise   of    specific   property  in  trust,  policy  of  the  law  not  to  take  from  the 

to  apply  the  proceeds  or  profits  to  his  debtor  his  means  of  subsistence — not  to 

support,  and,  therefore,  only  such  in-  take  from  him  his  necessary  daily  food 

terest  on  the  fund  as  had  accumulated  and  clothing.     .     .    .     We  are  there- 

and  was  in  the  hands   of  the   trustee  fore  disposed  to  approve  the  principle 

could  be  subjected.  enunciated   in   Ontario  Bank  v.  Root, 

In  White  v,  Thomas,  8  Bush   (Ky.)  3  Paige  (N.  Y.)  482,  so  far  at  least  as 

661,  it  was  held  that  a  dwelling  house  to  apply  it  to  a  case  in  which  the  trust 

and  land  devised  were  not  liable   by  fund  is  as  small  as  it  is  in  the  present 

reason  of  a  proviso  in  the  will  that  the  case,  that  *  the  interest  of  a  judgment 

property  should  not  be  subject  to  ali-  debtor  in  a  trust  created  partly  for  his 

enation  or  sale  by  the  cestui  que  trust  benefit  and   partly   for   the  benefit  of 

or  to  her  debts,  and  any  attempt  to  do  another,  cannot  be   taken   on   execu- 

so  should  terminate  her  right  to  use  tion.'" 

and  enjoy  the  property.  Arkansas. — There  has  been  no  di- 

In  Kean  T'.  Kean   (Ky.   1892),  18  S.  rect  decision  on  the  point,  but  it  was 

W.  Rep.  1032,  a  limited  restriction  on  said   in    Lindsay   v,  Harrison,  8  Ark. 

the  power  of  alienation  was  upheld.  302  :  "  It  is  impo.ssible  to  tie  up  the  use 

1.  Connecticut, — InLeavittv.  Beirne,  and  enjoyment  of  a  personal  chattel  so 
21  Conn.  I,  there  is  a  dictum  in  favor  as  to  create  in  the  donee  an  unlimited 
of  the  validity  of  spendthrift  trusts,  estate  which  he  may  not  alien.  Even 
but  in  Easterly  v.  Keney,  36  Conn.  18,  a  life  estate  cannot  be  so  limited  and 
there  is  a  dictum  to  the  contrary.  In  restricted.  .  .  .  Such  fetters  may 
Tolland  Co.  Mut.  F.  Ins.  Co.  v.  Under-  be  imposed  upon  the  estates  of  mar- 
wood,  50  Conn.  493,  the  testator  left  ried  females,  or  estates  settled  on  fe- 
his  wife  all  the  income  of  his  estate,  males  in  contemplation  of  marriage, 
and  so  much  of  the  principal  as  might  during  coverture,  but  they  cease  upon 
be  necessary'  for  her  support  and  the  the  determination  of  the  coverture." 
maintenance  and  education  of  his  Indiana. — The  question  has  been 
daughters,  during  her  natural  life,  and  raised  but  not  decided.  Martin  v. 
it  was  held  that  she  took  a  life  estate  in  Davis,  82  Ind.  38;  Caldwell  v,  Boyd, 
trust,  and  that   her   interest  being  in-  109  Ind.  447. 

separable  from  that  of   her  daughters,  Ne-w  Hampshire. — There  has  been  no 

and  all  the  property  being  needed  for  direct  decision  on   the  point  in  ques- 

iier  and  their   support,  could   not  be  tion,  though  the  general  principle  that 
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IMKnitton.  SPILE— SPRING.  Definition. 

beneficiary  will  lose  the  use  of  the  property,  upon  the  happen- 
ing of  the  event  upon  which  it  is  limited.  Thus  one  may  settle 
property  upon  A.  until  alienation,  insolvency,  or  bankruptcy,  with  a 
limitation  over  to  B.  on  the  happening  of  any  one  of  those  events ; 
or  one  may  give  real  or  personal  estate  to  A.  for  life,  with  a 
proviso  that  on  alienation,  insolvency,  or  bankruptcy,  it  shall  shift 
over  to  B.^  But  no  one  can  settle  property  on  himself  with  such 
a  limitation  * 

SPILE. — See  note  3. 

SPntlTS;    SPIEITTJOTJS.— See    FERMENTED,   vol.    7,    p.   940; 

Intoxicating  Liquors,  vol.  11,  p.  570;  Searches  and  Seiz- 
ures, vol.  21,  p.  955. 

SPIEITTJALISM. — (See  also  False  Pretences,  vol.  7,  p.  716; 
Testamentary  Capacity;   Undue  Influence.) 

SPLITTnrO  A  CAUSE  OF  ACTION.— See  Actions,  vol.  i,  p.  178; 
Justice  ok  the  Peace,  vol.  12,  p.  428. 

SPOLIATION.— See  ALTERATION,  vol.  i,  p.  497. 

SPEING— (See    Subterranean  Waters;  Watercourses). 

— A  spring  of  water  is  a  place  where  water  by  natural  forces 
usually  issues  froin  the  ground.* 

where   the   trustee   has    discretion   to  value.     Ex  parte   Cooke,  8  Ves.  353; 

expend  the  sum  bequeathed  in  such  a  In  re  Callan's  Estate,  L.  R.,  7  Ir.  102; 

manner  and  at  such  times  as  he  shall  Knight  v.  Browne,  7   Jur.    N.  S.  894 ; 

deem  proper  for  the  benefit  of  A.,  the  In  re  Detmold,  40  Ch.  Div.  5S5. 

creditors  of  A. cannot  attach  such  sum  8.  "  In  The  Chase,  Young  Adm.  Dec. 

in  an  action   against  the  trustee — has  113,  this  word  is  used,  as  is  common  in 

been  asserted.     Banfield  v.  Wiggin,  58  America,  in  the  sense  of  stake  or  post. 

N.  H.  155.  The  decree  was  affirmed  by  the  privy 

1.  1  Lewin  on  Trusts  190;  Lockyer  council,  and  of  this  the  American 
t*.  Savage,  2  Stra.  947;  Ex  parte  Win-  Law  Review  said:  *  Their  .lordships 
ton,  14  Ves.  598;  Hatton  v.  May,  3  Ch.  were  good  enough  to  savin  their  opin- 
Div.  148;  Joel  V.  Mills,  3  K.  «  J.  458;  ion,  "Nothing  need  be  said  about  the 
Shee  V.  Hale,  13  Ves.  404;  In  re  Bed-  word  spile.  It  may  be  the  word  used 
son's  Trusts,  28  Ch.  Div.  523;  McKins-  there.  It  means  a  post."  There  is  an 
ter  r.  Smith,  27  Conn.  628;  Bridget',  undefinable  charm  in  this  supercilious 
Ward,  35  Wis.  687;  Stewart  f.  Brady,  reflection  'upon  colonial  etymology. 
3  Bush  (Kv.)  623;  Tillinghast  V.  Brad-  We  find  that  Worcester  speaks  re- 
ford,  5  R.  I.  212;  Camp  V.  Cleary,  76  spectfully  enough  of  the  word;  and  if 
Va.  140.  And  a  trust  to  pay  the  in-  we  thought  as  much  of  the  matter  as 
come  to  a  son  until  he  became  bank-  did  the  judicial  committee,  we  would 
rupt,  etc.,  and  in  that  case  to  **  pay  to  examine  other  dictionaries,  which  we 
him  or  apply  for  his  benefit  during  the  venture  to  believe  they  did  not.'  Web- 
remainder  of  his  life,"  either  the  whole  ster  also  speaks  'respectfully  of  it.'" 
or  so  much  of  the  income  as  the  trus-  Bro.  Jud.  Intrep.,  p.  435. 

tees  should   think    fit,  was  held   valid  4.  Magoon  v.   Harris,    46   Vt.    264. 

though  the  discretionary  trust  did  not  And  in  that  case  it  was  held  that  the 

extend  to   benefiting  any  wife  or  chil-  grant  of  the  privilege  of  taking  water 

^Ttnoi  the  cestui  que  trust.  InretiuX-  from   '^springs"   in   a  certain   locality 

lock,  64  L.  T.  N.  S.  736.  conveyed  no  right  to  take  it  where  it 

2.  Higginbot^am  r.  Holme,  19  Ves.  does  not  thus  issue  from  the  ground. 
88;  Ex  parte  Stephens,  3  Ch.  Div.  807.  But  in  Proprietors  of  Mills,  etc.  v. 
Though  a  person  on  marriage  may  do  Baintree  Water  Supply  Co.,  149  Mass. 
this  with   limitation   to   his  wife'and  478,  it    was  said:   "'Springs,'   as   the 
children,  as   they  are  purchasers  for  word    is    generally    used,  means    the 
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DtflniUon.            SPRINGING  USE— SQUATTER.  iMnitloB. 

SPEINGINe  USE.— See  UsES. 

SPUEIOTJS.— See  note  i. 

SftTJAEE— (See  also  Parks  and  Public  Squares,  vol.  17,  p. 

407). — The  terms  "  square  "  and  "  block  '*  are  convertible,  and  are 
used  synonymously  * 

SQUATTER. — A  squatter  may  be  defined  to  be  a  person  who 
settles  or  locates  on  land  without  obtaining  a  legal  title.* 

source  of    supply    issuing    from    the  providing    that    street    improvements 

earth,  or  found  therein  by  digging,  or  shall  be  made  "at  the  exclusive  cost  of 

otherwise  opening  it."  the  owners  of  the  lots  in  each  fourth  of 

**A  spring  of  water,  both  in  law  and  a   square,"   means   each  subdivision  of 

ordinary  language,  is,  as  I  understand  territory  bounded  on  all  sides  by  prin- 

it,  a  definite  source  of  water.     When  cipal  streets.     Caldwell  v,  Rupert,  lo 

we  talk  of  a  spring  of  water  we  mean  Bush  (Ky.)  179. 

a  source  of  water  ol  a  definite  or  nearly  An  English  statute  imposed  a  duty 

definite  area,  the  word  'spring'  coming  on  all  cast-plate  glass  which  was  to  be 

from  the  water  springing  or  bubbling  '^squared   into   plates   of  a  superficies 

up.     It  may  be  an  underground  spring  not   less    than    1,485   inches."     In   At- 

which  supplies  a  well,  and  we  say  that  torney    GenM  r.  Cast- Plate  Glass  Co., 

water  'wells  up.'     It  may  be  the  ordi-  Anstr.  39,   the  court,  by  Eyre,  C.  B., 

nary  spring  from  which  a  small  stream  said  of  the  term,  as  used  in  this  statute : 

or  rivulet  runs  above  the  ground.    But  "I    have   no  doubt  in  saying,  that  the 

those  are  definite  things.     A  spring  of  legislature  used  the  word  'square'  not  in 

water  means  a  natural  source  of  water  the  strict,  but  in  the  common  accepta- 

of  a  definite  and  well-marked  extent."  tion,  confining  it  to  rectangular,  but  not 

Taylor  ?•.  Corporation  of  St.  Helens,  6  to  equilateral  figure*."  And  in  Robinson 

Ch.  Div.  272;  22  Moak's  Rep.  272.  v.  Dfiy,   5   App.  Cas.  63,  it  was  \if\6. 

1.  Spurious  Bill, — ''A  spurious  bill  that  the  terms  "one  square  mile"Jfid 
may  be  a  legitimate  impression  from  "five  miles  square,"  as  used  in  a  puWlc- 
the  genuine  plate,  but  it  must  have  land  statute,  meant  areas  of  those  di- 
the  signatures  of  persons  not  the  ofti-  mensions,  and  not  land  geometrically 
cers  of  the  bank  whence  it  purports  to  square. 

have  issued,  or  else  the  names  of  ficti-  Square  Yard. — A  contract  stipulating 

tious  persons.     A  spurious  bill,  also,  for  the  payment  of  a  certain  rate  "per 

may    be    an    illegitimate    impression  square  yard"   for   the  removal  of  dirt, 

from  the  genuine  plate,  or  an  impres-  means  cubic  yard.    Louisville  v.  Hyatt, 

sion    from  a  counterfeit   plate,   but   it  2  B.  Mon.  (Ky.)  177. 

must  have  such  signatures  or  names  as  A  Louisiaiia  Statute  provides  that  "no 

we    have    just   indicated."      Kirby   v.  private     market    shall    be    established 

State,  I   Ohio  St.  187.     See  generally  within  a  walking  distance  of  six  blocks 

Counterfeiting,  vol.  4,  p.  333.  from  an}-  public  market;  the  said  dis- 

2.  State  V,  Deffes  (La.  1892  ),  10  So.  tance  to  be  interpreted  as  meaning  that 
Rep.  ^97;  State  T'.  Natal,  2La.  Ann.  612;  represented  by  six  blocks  in  a  walk 
Olsson  V.  Topeka,  42  Kan.  713.  In  the  from  the  public  market  to  a  private 
latter  case  the  court,  by  Holt,  C,  said  :  market."  It  was  held  that  the  words 
"In  the  case  of  Ottawa  xf.Barnev,!©  Kan.  "six  blocks"  in  this  act  have  the  same 
270,  Judge  Brewer,  in  rendering  the  meaning  as  "six  squares"  in  the  former 
opinion  of  the  court,  says  :  'A  block  is  act  of  1S7S;  and  that  they  mean  standard 
defined  by  Webster  as  "a  square  or  por-  squares  or  blocks  of  300  feet  each,  with 
tionof  a  city  inclosed  by  streets,  whether  the  addition  of  50  feet  for  each  inter- 
occupied  bv  buildings  or  composed  of  vening  street,  making  2,100  feet  by  the 
vacant  lots.^'  It  is  a  portion  of  ground  nearest  walking  route,  regardless  of  the 
surrounded  by  streets.'  We  are  well  number  of  actual  squares  short  or  long, 
satisfied  with  the  definition,  and  taking  State  v.  Deffes  (La.  1S92),  10  So.  Rep. 
it  as  our  guide  in  this  decision,  it  foi-  597.  See  also  State  t\  Berard,  40  La. 
lows  as  a  matter  of  course  that  the  Ann.  172;  State  v.  Barthe,  41  La.  Ann,, 
word  square,  used  by  plaintiffs,  is  sy-  46;  State  v.  Schmidt,  41  La.  Ann. 27; 
nonymous  with  block."  State  v.  Natal,  42  La.  Ann.  612. 

"Square"   as   used  in  a  city  charter  3.  McAdams  Land  &  T.,  ^  283,  fol- 
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SQUIRE— STAGE  COACH.  Deflalttou 

8QVISS. — See  Esquire,  vol.  6,  p.  872. 

STAB. — The  word  "  stab  "  imports  a  wound  made  with  a  pointed 
instrument.* 

STABLE— (See  also  LivERY  Stable  Keepers,  vol.  13,  p.  93  s), 

—See  note  2. 

STACK— (See  also  SHOCK,  vol.  22,  p.  777). — See  note  3. 

STAGE.- See  Theaters. 

STAGE  COACH— (See  also  Carriage,  vol.  2,  p.  735;  Coach, 
vol.  3,  p.  287,  n.). — A  stage  coach  or  stage  wagon  is  defined  to  be 
a  coach  or  other  carriage  running  regularly  from  one  place  to 
another  for  the  conveyance  of  passengers.* 

hwtd  in  O'Donnell  v.  Mclntyre,   i6  lorry    (a  small    cart  or    wagon),    in 

Abb.  N.  Cas.  (N.  Y.)  86.  course  of  transmission  to  market,  and 

A   better    definition,    perhaps,  is  a  left  for  the  night  in  the  yard  of  an  inn 

person  who  settles  or  locates  on  land,  is  not  a  stack  of  straw.     Reg.  v,  Satch- 

without  any  claim    or  color  of   title,  well,  L.  R.,  2  C.  C.  21.     A  stack  is  not 

See  Sykes  v.  Hayes,  5  Biss.  (U.  S.)  530.  necessarily   something  erected  out  of 

1.  State  7'.  Patza,  3  La.  Ajin.  514;  doors.     Reg.  r.   Munson,  2  Cox  C.  C. 

State  t'.  Lowry,  33  La.  Ann.  1224.  See  186. 

also  Ruby  v.  State,  7  Mo.  206.  4.  Talcott  Mountain   Turnpike  Co. 

To  constitute    stabbing,  the   knife  v,  Marshall,  11  Conn.  199. 
need  not   enter  any  further  than  to  ''A  stage  is  any  carriage  that  travels 
penetrate  the  skin  and  draw  blood —  by  set  stages."     Middlesex  Turnpike 
certainly  half    an  inch  or  even  one-  Co.  v.  Wentworth,  9  Conn.  374. 
eighth  of    an    inch,  would  be   deep  A  street  railway  franchise  was  grant* 
enough.    Ward  z;.  State,  56  Ga.  408.  ed  on  condition  of  the   payment  of 
Mitiiignlitlied  flrom  Out. — '*Stab''dif-  **the  annual  license  fee  for  each  car 
fers  from  **  cut,'^  the  latter  word  im-  now  allowed  by  law."     An  old  ordi- 
porting  a  wound  made  with  an  instru-  nance  at  that  time  required  license 
ment  having  an  edge.    State  i/.  Patza,  fees  for  each  ''accommodation  coach** 
3  La,  Ann.  514;  Cut,  vol  4,  p.  970.  or  **stage  coach."     It  was  held   that 
S.  A  stable  has  been  held  a  ''  build-  under  this  stipulation  the  city  was  en- 
ing  *'    within  a    statute    against   bur-  titled  to  the  same  license  fee  on  a  car 
glary.    See  Burglary,  vol.  2,  p.  676.  as  was  fixed  by  the  old  ordinance  on  a 
So  it  has  been  held  an   "outhouse"  stagecoach.    The  defendants  contend- 
within    statutes  against    arson.    See  ed  that  as  the  word  car  was  not  men* 
Arson,  vol.  I.  p.  7660/ j«^.  tioned  in   the  old  ordinance,   it    did 
Feed  BUible. — See  Livery  Stable  not  apply  to  their  cars.    The  court,  by 
Keepers,  vol.  13,  p.  935.  Danfortn,  J.,  said  ;  "But  the  contention 
As  to  when  a  stable  is  a  nuisance,  see  of  the  defendant  is  that  it  enumerates 
Nuisances,  vol.  16,  p.  954.  as  its  subjects  'a  stage,'  'an  accommo- 
3.  A  cock  of  hay  differs  from  a  stack  dation  coach,'  'a  stage  coach,'  and  is 
of  hay.    The  former  is  a  small  coni-  altogether  silent  as  to  'railroad  car,'  or 
cal  heap    into  which   hay    is    formed  even  *car.'     We  are  unable  to  see  the 
temporarily  in   the  field  to   protect  it  force  of  the  observation.  In  definition, 
from  the  rain ;  the  latter,  on  the  con-  a  'car'  or  'coach'  or  'stage*  or  a  'stage 
trary,  means  a  large  heap  of  hay  saved  coach'  is  the  same.    They  are  vehicles 
and  made  up  and  protected  from  the  that  turn,  or  that  run  by  turning  on 
weather.    *'  Webster  defines  a  cock  of  wheels.     Place  boards  over  or  betw^een 
hay  to    be    a  '  small    conical    pile,  so  wheels,  and  we  have  a  platform  car, 
shaped    for    shedding    the    rain,  and  adapted  to  freight ;  place  benches  or 
called    in   England   a  cop ;    whilst  a  chairs  upon  the  platform,  and  we  still 
•tack  is  a  large  conical  pile  sometimes  have  a  car,  but  adapted  to  passengers, 
covered  with  thatch.' "    Reg.   v,  Mc-  and  then   easily   termed  'a  carriage.' 
Keever,  Ir.  R.,  5  C.  L.  90.  Instead  of  benches  or  chairs,  put  on 
A    quantity  of    straw  packed  on  a  the  platform  the    body    of   a   'stage 
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Definition.      STAKEHOLDER— STANDING  ASIDE.     Definition. 
STAKEHOLDEE— (See  also  Gambling  Contracts,  vol.  8,  p. 

999). — A  stakeholder  is  a  depositary  for  both  parties  of  the 
money  advanced  by  them,  respectively,  with  a  naked  authority 
to  deliver  it  over  upon  the  proposed  contingency.  He  is  not 
regarded  as  a  party  to  the  illegal  contract.^ 

STALE  DEMAND— (See  also  Laches,  vol.  12,  p.  533). — A 
demand  which,  owing  to  the  lapse  of  time  and  the  laches  of  the 
complainant,  a  court  of  equity  or  admiralty  will  not  entertain. 

STALL.— See  MARKETS,  vol.  14,  p.  465. 

STAMPS— (See  also  Revenue  Laws,  vol.  20,  p.  242). — Under 
former  United  States  revenue  laws,  requiring  bank  checks,  drafts, 
and  other  documents  to  be  stamped,  many  interesting  questions 
arose  as  to  the  validity,  admissibility  in  evidence,  etc.,  of  such 
documents  when  not  stamped  as  provided  by  law.  These  statutes 
having  all  been  repealed,  it  has  not  been  thought  necessary  to 
treat  here  this  branch  of  the  law.* 

STAND,  STANDING.— See  note  3. 

STANDING   ASIDE.— See  JURY  and  JURY  TRIAL,  vol.   12,  p. 

348. 

coach,'  and  we  have  such  a  'railroad  15  Blatchf.  (U.  S.)   216;   Buel  v.  New 

car' as  served   at  the  inauguration  of  York  Cent.   R.  Co.,   31  N.  Y.  314;  88 

the  earliest  railroad  in  our  state.     It  is  Am.  Dec.  271. 

plain  that  by  adaptation  and  improve-  An  ordinance  of  the  city  of  Boston 
inent  *the  modern  railway  car  has  been  provided  that  no  hack  driver  should 
evolved  from  the  old-fashioned  stage  "stand  with  such  carriage  to  solicit  pas- 
coach.'  The  American  Railway,  p.  sengers  in  any  street."  Held^  that  a 
231.  In  common  language  a  railroad  driver  who  left  his  carriage  standing  in 
carriage  designed  for  passengers  is  the  street,  and  solicited  passengers  in- 
called  indifferently  a  *coach'  or  *car.'  side  a  railroad  station  out  of  sight  of 
In  every  collection  of  words  arranged  the  carriage,  was  within  the  ordinanc"^. 
according  to  the  ideas  which  they  ex-  Com.  v.  Matthews,  122  Mass.  62. 
press,  these,  and  others  with  them,  Standing  Timber,  Trees,  Wood. — See 
will  be  found  classed  together  as  hav-  Limitation  in  Instruments,  vol  13, 
ing  the  same  signification.  Neither  p.  790;  Woods  and  Forests. 
the  word  'coach,'  'stage/  nor  'car'  can  Stand  Committed. — Where  an  order 
be  said  to  be  words  of  art,  or  to  have  directed  that  a  defendant  should  "stand 
any  legal  or  fixed  meaning  distinguish-  committed"  instead  of  using  the  statute 
ing  one  from  the  other,  or  any  one  of  phrase  "be  committed,"  it  was  held, 
them  from  several  other  terms  imply-  that  the  difference  of  phraseology  was 
ing  a  vehicle  or  conveyance."  Mayor,  unimportant.  Young  v.  Makepeace, 
etc.,  of  N.  Y.  f.  Third  Avenue  R.  Co.,  103  Mass.  50. 

117  N.  Y.  404.  "Good  standing  in  a  societ}^  not  only 

Stage  Driver. — See  Drive,  vol.  6,  p.  implies  that  a  party  is  a  member  of  the 

31 ;  Embezzlement,  vol.  6,  p.  462.  society,  but  that  he  has  a  good  reputa- 

1.  Fisher -y.  Hildreth,  117  Mass.  562.  tion  therein.     In  the  present  instance, 

2.  As  to  Postage  Stamps. — See  Mail,  the  words  are  to  be  construed  with  ref- 
vol.  13,  p.  1200;  Postal  Laws,  vol.  18,  erence  to  the  language  of  the  certificate, 
p.  843.  and  when  this  is  done,  they  manifestly 

3.  In  Bon  v.  Railway  Passenger  mean  not  only  good  reputation,  but 
Ins.  Co.,  56  Iowa  666;  41  Am.  Rep.  good  conduct — 7.  f.,  freedom  from  a 
127,  it  was  held  that  one  who  passes  violation  of  the  pledgee  of  total  absti- 
from  one  car  to  another  does  not  nence.*'  Smith  xk  Mathew,  36  Mo, 
"stand"  on  the  platform.  See  also  App.  192;  Royal  Templars  f.  Curd,  x  11 
S a wtelle  v.  Railway  Pass.  Assur.  Co.,  III.  284. 
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Definition.  STANDING  BY— STARE  DECISIS.  Definition, 

STAHDIKO  BY — (See  also  ESTOPPEL,  vol.  7,  p.  12).— The  term 
**  standing  by,"  so  often  used  in  the  books  and  reports  in  discuss- 
ing cases  of  estoppel,  does  not  mean  actual  presence  or  actual 
participation  in  the  transaction,  but  it  means  silence  where  there 
is  knowledge  and  a  duty  to  make  a  disclosure.^ 

8TABE  DECISIS.— (See  also  DiCTA,  vol.  5,  p.  661  ;   Res  Judi- 

CATA,vol.  21,  p.  127;  United  States  Courts.) 

I.  Definition;  Obiter  Dicta,  19.  i.  In  General,  28. 

II.  The  Law  of  Precedent,  21.  2.  Decisions  of  Inferior   Courts^ 

1.  In  General,  21.  30. 

2.  Interpretation  of  Language  of  3.   Claim  to  an  Office^  30. 
Court,  23.  IV.  Decisions  Construing  Constitu- 

3.  A  Divided  Court,  23.  tions  and  Statutes,  31. 

4.  Single    Decision    and    Deci-  y   ^^^  ^aw  of  the  Case,  33. 

^j^T^aI''^   c??'/^.  I.  General  Principles;  Extent  of 

5.  Adopted  Statutes,  25.  j^^^^^  ^      '  J 

6.  Recent  Ensrlish  Decisions,  2c.  ^     »jr  jj  x    rr     s      r^i  x 

7.  statutes  Offered  in  Evidence,  ''  S^.«r/-(  '^^    ^ 

OE«'        ..  r%  J.      ^         A  X  "K'  Questions  of  jurisdiction,  76. 

S.  Executive     Departments     of  ^   ^  .^.       .  ,    ,      ->   , 

Government,  27.  VI.  Limitations  of  the  Rule,  36. 

III.  Erroneous  Precedents  as  Rules    VII.  The  Rule  as  Between  State  and 
of  Property,  28.  Federal  Courts,  37. 

1.  Befinitiok  ;  Obiteb  Dicta. — The  doctrine  of  stare  decisis  is  in 
no  way  affected  by  dicta,  nor  does  the  doctrine  change  or  control 
the  dicta  in  any  way.  Dicta  are  casual  or  incidental  comments 
by  the  court,  which  are  neither  binding  nor  conclusive.  The 
mind  or  general  tendency  of  the  court  is  shown  by  them,  perhaps, 
and  an  inkling  is  given  as  to  what  the  decision  would  be  if  the 
court  should  be  called  upon  to  make  it.  This  doctrine  has  to  do 
only  with  direct  decisions  upon  important  and  vital  issues.  Any 
positions  or  utterances  of  the  court  upon  the  issues  necessarily 
to  be  decided  in  a  case  cannot  be  dicta,  but  are  direct  and  con- 
trolling decisions  establishing  precedents  for  future  cases  involv- 
ing the  same  or  similar  issues.  The  very  name  of  the  doctrine 
shows  that  it  has  to  do  only  with  real  decisions;  and  chance 
or  collateral  hints  are  of  no  binding  force,  and  establish  nothing 
to  be  relied  upon  subsequently.*     It  is  not  material  whether  the 


1.  Anderson  v.  Hubble,  93  Ind.  573;  in  connection  with  the  case  in  which 
47  Ark.  394;  Gatling  v,  Rodman,  6  Ind.  those  expressions  are  used.  If  they  go 
289;  Catherwood  v.  Watson,  65  Ind.  beyond  the  case,  they  may  be  respect- 
g6;  Richardson  t\  Chickering,  41  N.  ed,  but  ought  not  to  control  the  judg- 
"•  3S0;  77  Am.  Dec.  769.  ment  in  a  subsequent  suit  when  the 

2.  Peckr.Jenne8S,7  How.(U.  S.)6i2;  very  point  is  presented.  The  reason 
Bit  parte  City  Bank,  3  How.  (U.  S.)  of  this  maxim  is  obvious.  The  ques- 
292;  Alexander  v.  Worthington,  5  Md.  tion  actually  before  the  court  is  investi- 
4^;  Michael  v,  Morey,  26  Md,  261 ;  90  gated  with  care  and  considered  in  its 
Am.  Dec.  106.  full  extent;   other   principles,    which 

In  Cohens  v.  Virginia,  6  Wheat.  (U.  may  serve  to  illustrate,  are  considered 

^•)  399»  the  court,   by  Chief    Justice  in  their  relation  to  the  case  decided,  but 

Marshall,  said :    "  It  is  a  maxim  not  to  their  possible  bearing  on  all  other  cases 

be  disregarded   that  general    expres-  is  seldom  completely  investigated." 
sioDs  in  every  opinion  are  to  be  taken        In  Carroll  v.  Carroll,  16  How.  (U 
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MbDition;  STARE  DECISIS.  OUtarDieta. 

decision  rests  upon  principles  of  the  common  law  or  upon  the 
interpretation  of  a  statute.  If  it  settles  directly  a  question  in 
issue,  it  is  a  matter  decided,  and  will  have  a  bearing  in  future 
cases  raising  the  same  issues.  A  matter,  though  of  secondary 
importance,  if  decided,  is  as  completely  subject  to  this  doctrine 
as  the  principal  question  in  issue.  There  may  be  two  or  more 
issues,  independent  each  of  the  other,  and  the  doctrine  applies 
equally  to  them  all,  even  though  they  are  all  embodied  in  the 
same  case.  A  trifling  or  seemingly  insignificant  issue  may  have 
its  legal  status  fixed.  The  doctrine  applies  to  all  decisions,  the 
question  being  whether  the  court  has  really  rendered  a  decision 
upon  the  point.*  Dicta,  while  not  binding  in  themselves,  may 
become  finally  a  part  of  the  recognized  law  of  the  land.  Even 
though  they  have  not  the  merit  of  having  regarded  legal  princi- 
ples accurately,  yet,  having  by  frequent  repetition  and  approval 
obtained  a  familiar  place  in  the  current  decisions,  they  may 
ultimately  be  clothed  with,  or  substai\tially  with,  the  strength  and 
importance  attached  to  precedents.*  Both  dicta  and  decisions  are 
subject  to  reversal  or  confirmation  by  the  courts,  and  the  latest 
position  taken  regarding  them  will  become  the  binding  one  in 


S.)  287,  the  court,  by  Curtis,  J.,  said:  by  Maltbie,  J.,  says:  '*The  doctrine  is, 

**  If  the  construction  put  by  the  court  without  doubt,  a  wise  and  useful  one, 

of  a  State  upon  one  of  its  statutes  w^as  and  should  be  upheld  with  a  firm  hand 

not  a  matter  in  judgment,  if  it  might  and  unshaken  purpose  on  all  proper 

have  been  decided  either  way,  without  occasions.    There   are  a  few  general 

affecting  any  right  brought  into  ques-  rules  of  almost  universal  application 

tion,  then  according  to  the  principles  underlying  and  supporting  this  doc- 

of  the  common  law  an  opinion  on  such  trine.     For  instance,  where  a  decision 

a  question  is  not  a  decision.    To  make  has  been  made,  adhered  to,  and   fol- 

it  so,  there  must  have  been  an  applica-  lowed  for  a  series  of  years,  it  will  not 

tion  of  the  judicial  mind  to  the  precise  be  disturbed  except  on  the  most  cogent 

question  necessary  to  be  determined  to  reasons,  and  it  must  be  shown  in  such 

fix  the  rights  of  the  parties  and  decide  case  that   the    former    decisions    are 

to  whom  the  property  in  contestation  clearly  erroneous ;  and  where  property 

belongs.    And,  therefore,   this    court  rights  have  grown  up  under  the  deci- 

(and  other  courts  organized  under  the  sion,  the  rule  will  not  be  changed  for 

common   law)    has   never   held    itself  any  reason.    But  if  the  decision  is  of 

bound  by  any  part  of  an  opinion,  in  recent  origin  and  the  error  plain,  the 

any  case,  which  was  not  needful  to  the  court  will  usually  declare  the  law  as  it 

ascertainment  of  the  right  or  title  in  really  is.    The  supreme  court  in  this 

question  between  the  parties."  State,    in    a    number    of    cases,    has 

1.  Crogg  V.  Atlanta,  etc.,  R.  Co.,  77  changed  the  rule  on  the  second  appeal 
Ga.  202 ;  4  Am.  St.  Rep.  79 ;  Florida  of  said  cases.  We  do  not  think  that 
Cent.  R.  Co.  v.  Schutte,  103  U.  S.  143;  any  court  has  ever  held  that  when 
Levy  77.  Hitche,  40  La.  Ann.  500;  there  has  been  an  erroneous  decision 
School  Trustees  v.  Stocker,  42  N.  J.  L.  in  one  case  only,  and  when  the  doc- 
117;  Forepaugh V.Delaware R. Co.,  128  trine  of  all  cases  that  have  preceded 
Pa.  St.  217;  15  Am.  St.  Rep.  672;  and  followed  it  in  reference  to  the 
Bates  V,  Taylor,  87  Tenn.  325 ;  Porter  matters  decided  is  contrary  to  the 
V.  Lee,  88  Tenn.  783;  Carroll  v.  Car-  doctrine  of  that  case,  it  will  be  upheld 
roll,  16  How.  (U.  S.)  :287;Weare  v.  as  j/«rc  </^ciji5,  although  never  having 
Deering,,6o  N.  H.56.  been  expressly  overruled  for  the  sole 

2.  Ocean  Beach  Assoc,  v.  Brinley,  34  purpose  of  taking  a  piece  of  prop- 
N.  J.  Ea.  439.  In  Groesbeck  v.  Golden  erty  from  one  man  and  giving  it  to 
(Tex.  1887),  7  S.W.  Rep.  363,  the  court,  another." 
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^a  PMcedent.  S  TA  RE  DECISIS.  in  CtonenO. 

an>  ^^  cases  involving  the  same  issues.^  Where  the  decision  of 
h  n^^Hbunal  is  subject  to  appeal  to  a  higher  court,  such  decision 
^y  \^  affected  by  the  doctrine  of  stare  decisis  until  passed  upon 
^4^  higher  tribunal  of  last  resort.* 

^^  ttiay  be  difficult  sometimes  to  determine  what  are  dicta  and 
are  not.  It  need  not  be  that  points  decided  must  have 
been  fully  and  completely  considered  in  every  detail,  in  order  that 
they  may  be  regarded  as  decisions  and  not  merely  as  dicta.  The 
determining  point  is  rather  whether  the  issue  is  directly  involved 
in  the  case  than  whether  it  has  been  exhaustively  considered.* 
In  some  courts  it  is  held  that  points  treated,  which  are  outside 
the  record,  are  not  really  decided,  but  that  the  language  of  the 
court  regarding  them  is  and  can  be  only  dicta ;  while  in  other 
States,  this  has  nothing  to  do  with  determining  the  status,  it 
depending  upon  the  directness  of  the  issue  and  the  elaborateness 
of  treatment  by  the  court  * 

n.  The  Law  of  Fbecebekt — 1.  In  General. — There  is  a  marked 
distinction  between  dicta  and  decisions.  The  former  simply 
indicate,  as  it  were,  the  sympathies  of  the  court,  while  the  latter 
are  conclusive  in  the  higher  tribunals  from  the  decision  of  which 
there  is  no  appeal.  Matters  outside  the  record  are  generally 
considered  as  merely  incidental  or  collateral  to  the  direct  decision 
upon  the  principal  issues  in  a  case.  Sometimes  analogies  are  given, 
sometimes  illustrations  only,  and  none  of  these  are  intended  as 
decisions  to  be  in  any  way  binding  in  the  rendering  of  subsequent 
decisions.     Decisions  are  precedents,  dicta  are  not.*     In  the  con- 

1.  Paul  V.  Davis,  loo  Ind.  422 ;  Lou-  authority  to  that  extent.    The  reason* 

isville,  etc.,  R.  Co.  v,  Davidson  County  ing,  illustrations,  or   references,  con- 

Ct.,  I  Sneed  (Tenn.)  695  ;    People  v.  tained  in   the  opinion  of  a  court,  are 

Mayor,  etc.,  of  N.  Y.,  25  Wend.  (N.  not  authority,  not  precedent,  but  only 

Y.)  256;  35  Am.  Dec.  669.  the  points  in  judgment  arising  in  the 

S.  Allen  V.  Allen  (Cal.  1891),  27  Pac.  particular  case  before  the  court.     The 

Rep.  30;  Lucas  v,  Tippecanoe  County,  reason  of  this  is  manifest.    The  mem- 

44  Ind. 541;  Bridget'.  Johnson,  5  Wend,  bers  of  a  court  may  often  agree  in  a 

(N.  Y.)  372.  decision — the  final  result  in  a  case— 

8.  Michael  v.   Morey,  26  Md.   261 ;  but  differ  widely  as  to  the  reasons  and 

90  Am.  Dec.   106 ;   People  v.  Winkler,  principles  conducting  their  minds  to 

9  Cal.  236;  Pass  V.  McRae,  36  Miss,  the  same  conclusion.     It  is  then  the 

14S;  Holcomb  V.  Bonnell,  32  Mich.  8.  conclusion  only,  and  not  the  process  by 

4.  Buchner  ?'.  Chicago,  etc.,  R.  Co.,  which  it  is  reached,  which  is  the  opin- 

60  Wis.  264;  Alexander  v.  Worthing-  ion  of  the  court,  and  authority  in  other 

too,  5  Md.  488:  State  v.  Baughman,  38  cases.    The  law  is  thus  far  settled,  but 

Ohio  St.  455;  Etting  t;.  Bank  of  U.  S.,  no  farther.    The  reasoning    adopted, 

II  Wheat.  (U.  S.)  59;  Morse  t/.  Goold,  the  analogies  and  illustrations  present- 

II  N.  Y.  285;  62  Am.  Dec.  103.  ed,  in   real  or  supposed  cases,  in   an 

8.  In  Louisville,  etc.,  R.  Co.  f.  David-  opinion,  may  be  used  as  argument  in 
8onCountyCt.,i  Sneed  (Tenn. )695,  the  other  cases,  but  not  as  authority.  In 
court,  by  Caruthers.  J.,  said  ;  "It  may  these  the  whole  court  may  concur,  or 
not  be  out  of  place  here  to  remark,  as  they  may  not.  So  of  the  principles 
the  subject  seems  to  be  so  often  and  concurrea  in  and  laid  down  as  govern- 
by  so  many  misunderstood,  that  the  ing  the  point  in  judgment,  so  far  as  it 
generality  of  the  language  used  in  an  goes,  or  seems  to  go,  beyond  the  case 
opinion  is  always  to  be  restricted  to  under  consideration.  If  this  yrere  not 
the  case  before  the  court,  and  it  is  only  so,  the  writer  of  an  opinion  would  be 
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The  Law  of  Precedect             STARE  DECISIS.  In  GennaL 

sideration  of  the  doctrine  of  stare  decisis  the  interpretation  is  to 
be  broader  than  is  generally  given  to  decisions,  or  rather  the 

effect  of  prior  decisions  is  more  connprehensive  and  wider  reach- 
ing. For  not  only  are  actual  decisions  followed,  but  it  is  even 
claimed  that  any  subsequent  allegations  as  to  what  is  d(.tci mined 

under  the  necessity  in  each  case,  discretion  of  the  court;  and  relief  is 
though  his  mind  is  concentrated  upon  frequently  fjranted  on  equitable  terms 
the  case  in  hand  and  the  principles  against  the  strict  legal  rights  of  the 
announced  directed  to  that,  to  protract  parties.  The  iud;x"^^nt  in  this  case 
and  uselessly  encumber  his  opinion  was  merely  a  refusal  to  stay  the  pro- 
with  all  the  restrictions,  exceptions,  ceedings  in  a  cause  after  verdict,  to 
limitations,  and  qualifications  which  enable  the  applicant  to  move  for  a 
every  variety  of  facts  and  change  of  new  trial  upon  newly  discovered  evi- 
phase  in  cases  might  render  neces-  dence;  and  the  decision  might  well 
sary."  The  foregoing  language  was  have  been  placed  upon  the  ground  as- 
adopted  with  approval  by  the  Indiana  sumed  by  the  circuit  judge  in  refusing 
court  in  Lucas  v,  Tippecanoe  County,  to  grant  the  sanie  order  which,  in  no 
if4  Ind.  541.  respect,    involved    the   principle  now 

In  People  r.  Mayor,  etc.,  of  Brook-  under   consideration.      It   is   manifest 

lyn,  9  Barb.  (N.  Y.)  544,  the  court  said  :  from  the  report  of  that  case  that  it  did 

*•  We  look  into  these  opinions  in  vain  not  receive  a  deliberate  examination 

for  the  evidence  of  that  solemn  argu-  either  by  the  counsel  or  the  court.  No 

ment  and  mature  deliberation  which,  one  of  ihe  cases  upon  the  subject  of 

upon   the    doctrine    of    stare    decisis^  gifts  causa  mortis  appears  to  have  been 

should  give  to  this  case  the  weight  of  brought   to  the  notice   of  the   court, 

authority  sufficient    to    foreclose  the  and  none  of  the  objections  which  in 

judgment  of  all  other  tribunals  upon  other  cases  have  been  held  fatal,  were 

the  same  question.'*  alluded  to  by  the  judges  in  the  brief 

In  Harris  f.  Clark,  2  Barb.  (N.  Y.)  94,  remarks  that  fell  from  them  in  dis- 

the  court,  by  Gridley,  J.,  when  pressed  posing  of  the  motion.     For  these  rea- 

with  a  former  decision,  responded  as  sons,  we  consider  ourselves  at  liberty 

follows:  "In  opposition  to  this  doc-  to  dispose  of  this  interesting  and  im- 

trine,   however,   the    case  of    Wright  portant  question,   unembarrassed    by 

V,  Wright  (1  Cow.    (N.   Y.)    598)    is  the  authority  in  the  decision  in  Wright 

pressed    upon    us    as    an     authorita-  v.  Wright.     We   may  also  add  that 

tive  adjudication  which  we  are  bound  that  case  has   been  reviewed  and   its 

to    follow.      We    believe    in    a    rigid  conclusions  disapproved  by  the  courts 

adherence    to    the   doctrine    of    stare  of     Massachusetts,     Connecticut,    and 

decisis.     W^e  regard  it  as  necessary  to  Vermont.'^ 

preserve    the   stability,  the   certainty,  Greenbaum  v.  Stein,  2  Daly  (N.  Y.) 

and  the  symmetry  of   any   system  of  226;  Holcomb  v.  Bonnell,  32  Mich.  8. 

jurisprudence;    and,  therefore,    if  we  Decisions  long  acquiesced  in  should 

had  any  reason  to  believe  that  the  de-  not  be  changed  if  incorrect.     State  v. 

cision    in    this   case  was   made   upon  Whitworth,  8  Lea  (Tenn.)  594. 

deliberate  consideration,  and  that  the  The  effect  of  decisions  as  precedents 

adoption  of  the  reasons  assigned   by  is   not  changed  by  the  setting  off  of 

the  judge  was  necessary  to  the  deci-  new  States  or  varying  the  boundaries 

sion  of  the  questions  before  the  court,  so  that  it  might  seem  that  an  old  de- 

w^e  should  certainly  regard   it  as   an  cision  would  not  be  a  precedent  in  a 

authority  binding  upon  us,  and  leave  different    State.     Pyles    v.    Riverside 

the  error,  if  any  there  were,  to  be  cor-  Furniture  Co.,  30  W.  Va.  123 ;  Wilson 

rected  in  the  court  of  the  last  resort,  v.  Perry,  29  W.  Va.  169. 

But    we    do    not    think    the    case  of  The  decisions  of  the  full  bench  will 

Wright    V,    Wright    entitled    to    the  control  the  opinion  of  a  single  justice, 

authority  of  judgment  upon  the  point  unless  there  has  been  some  flagrant 

in   question.     The  case    itself   was   a  error  committed,  sufficient  to    justify 

non-enumerated  motion.    The  dispo-  a    change.      Bentley    v.   Goodwin,  38 

sition   of  this  class   of   cases    is  con-  Barb.   (N.  Y.)   640;   Loring  v.  \J,  S. 

fttantly  made  upon  equitable  considera-  Vulcanized  Gutta  Percha  Co.,  30  Barb, 

tions,  which  address  themselves  to  the  (N.  Y.)  646;  Adams  v.  Bush,  2  AbU 
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A  Divided  Court. 


in 


bm^ycase  is  to  be  respected,  so  that  not  only  the  particular  case 

istQ^'Jy  subsequent  interpretation  or  explanation  of  its  meaning 

\  >^  regarded  as  coming  within  the  doctrine  and  final.* 

//^    ^terpretation  of  Language  of  Court. — The  language  used  in 

'      Opinions  of  the  court  must  be  construed  in  the  light  of  the 

^^^^^ instances    connected    with     each    case.     Its    influence   and 

ff'£*'grl"it  as  a  precedent  is  also  largely  dependent  upon  them.    The 

/^rig'^age  in   argument,  or   findings,  may  have   a   restricted   or 

^s>S''^'^^<^d  interpretation  by  reason  of  its  connection  with  a  specific 

c^.•aX.^ment  of  facts.* 

^.  A.  Divided  Court. — A  decision  rendered  by  a  court  equally 
divided  in  opinion,  while  binding  in  the  particular  case  as  fully  as 
a  decision  rendered  by  a  unanimous  court,  is  not  binding  as  a 


Pr.N.  S.  (N.  Y.)  1 18 ;  People  v.  Mayor, 
ere, of  Brooklyn,  9  Barb.  (N.  Y.)  S44; 
Harris  t.  Clark.  2  Barb.  (N.  Y.)  161. 

A  decision  of  the  supreme  court  be- 
cjines  the  law  of  the  case  upon  the 
points  involved,  even  though  errone- 
ous. Lindsay  v.  People,  i  Idaho  N. 
^•438;  Barton  t'.  Thompson,  ^  Iowa 
'" ':.4i    Am.   Rep.    119.      Yet  if  the 

j'^'-''''>«i  is  overruled   before  the  final      __    ___,   __ 

rial  of  the  case  in  the  court  below,  it    the  rule  is  well  settled  that  the  Ian 

guage  of   an   opinion   in  general  must 


This  was  afterwards  followed  in  a 
case  of  larceny  of  cattle,  in  which  the 
indictment  stated  the  value  of  the  cat- 
tle without  adding  the  words  "  lawful 
money  of  the  United  States."  Upon 
this,  the  court,  by  Burnett,  J.,  said :  "It 
is  true  that  the  language  of  that  opin- 
ion, taken  without  reference  to  the 
circumstances  of  the  case,  would  bear 
the   construction    contended   for;   but 


J^  the  U;ity  of  that  court  on  the  trial 
^^  foil  o^v  the  rule  last  established  by 
^'Upreme  court.   Barton  v,  Thomp- 


ha 


be  held  as  referring  to  the  particular 

case  decided.    In  that  case,  Cohen  was 

indicted  for  converting  money  to  his 

own  use  whilst  he  was  the  bailee  of 

another.     The  defect  was  in  describ- 

V '*»^8:ton,  etc.,  R.  Co.,  55  Iowa  94.         ing  the  thing  converted.     The   thing 

^^*^'isions   of   long  standing,   which     stolen  must  be  correctly  described,  for 

**      been    frequently    relied     upon,     the    purpose    of    identification.     And 


"!?•  5  •  Iowa  571;  41  Am.  Rep.  119. 
^       ^^  principle  of  jf/rtrr  ^/^T/.v/j  applies 
Bu   i'  "^  ^"  appeal.     Adams  County  v. 


Y  ^'^  be  leniently  considered  and  re-  when  a  party  is   indicted   for  stealing 

-|   .^^<i   only  where  their  inaccuracy  is  coin,  the  kind  of  coin   must   be  speci- 

yj   "*-     Davidson  r.  Biggs.  61  Iowa  309;  fied.     But  in  this  case,  the    indictment 

r|J*ry  t*.  Quackenbush,  48  Mich.  415.  was  for  stealing  cattle,  and  the  value 

-1^  here  is  no  vested  right  to  claim  the  of  the   animals   stolen  was  alleged  in 

'^^H.tLof  any  particular  decision  of.  a  the  language  of  the  statute.    Thestat- 

^*"^-     Taliaferro  v.  Barnett,  47  Ark.  ute  defining  the  offense  does  not  use 

^^2;  the  words  '  lawful  money  of  the  United 

"^  *^^  rule  of   stare  decisis  will    not  States.'     The   allegation   of   the  value 

J^^'^nt  the  overruling  of  a  previous  was  sufficient,  being  as  certain  as  the 

^>sion  ascertained  to  be  wrong.  Paul 


'^-  Da. vis,  100  Ind.  422. 

^  I^ennett  r.  Bennett,  34  Ala.  53; 
MatVieson  v.  Hearin,  29  Ala.  210;  Peo- 
Pje  T.».  Benzie  County,  34  Mich.  211; 
**«er  V.  Lorillard,  4  N.  Y.  261 ;  Oavid- 
^'^  '^•^  Allen.  36  Miss.  421 ;  Richmond 
St-  Hallway  Co.  t'.  Reed,  83  Ind.  9. 

*•_  Where  there  was  an  indictment 
*gi*nst  a  bailee  for  the  larceny  of 
money  it  was  held  that  all  the  particu 


language  of  the  statute."  People  v, 
Winkler,  9  Cal.  236;  Mellinger  z\  Von 
Behren,  53  Iowa  374. 

In  Pass  f.  McRae,  36  Miss.  148,  the 
court,  by  Harris,  J.,  said  :  "  Such  is  the 
flexibility  of  language,  and  even  of 
.sentences  disconnected  from  their  con- 
text, as  well  as  the  special  state  of 
facts  to  which  they  have  been  applied, 
that  in  courts  it  has  become  a  settled 
rule   that  all  adjudications   are  to  be 


lars  should  be  set  forth  including  the  considered   only   in   connection   with, 

il^^gation  that  it  was  lawful  money  of  and  as  explained  by,  and  limited  to,  the 

tlic  United  States.    People  v.  Cohen,  state  of  circumstances   appearing    in 

&  Cal.  42.  the  record." 
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precedent  in  subsequent  cases.  The  rule  that  where  the  court  is 
divided  the  judgment  below  is  affirmed,  is  one  of  convenience 
rather,  in  order  uiat  an  end  may  be  made  to  the  particular  litiga- 
tion. When  the  same  question  arises  in  a  subsequent  case 
between  other  parties,  it  is  treated  as  an  open  one  and  the  former 
decision  is  not  to  be  invoked  as  stare  decisis.^ 

4.  Single  Decision  and  Decisions  in  Series. — While  a  number  of 
decisions  seemingly  corroborative  of  a  previous  one  add  strength 
to  it  and  make  it  the  more  difficult  to  overrule  or  reverse  it, 
mere  numbers  of  cases  upon  the  issue  will  not  make  the  decision 
conclusive.,  Much  more  depends  upon  the  opinion  of  the  court 
and  the  emphasis  placed  upon  the  decision  than  upon  the  fact 
that  any  case  has  been  followed  subsequently.  For  a  variety  of 
reasons,  several  cases  similarly  decided  are  stronger  than  one. 
There  is  less  likelihood  of  error ;  any  points,  decisions,  or  statutes 
overlooked  in  the  one  may  be  considered  in  subsequent  cases ; 
and  the  ease  of  reversing  one  decision  is  greater  than  the  overthrow 
of  a  series.  If  there  is  but  one  case  upon  a  point,  and  there 
seems  no  good  reason  for  a  reversal,  that  will  ordinarily  be  taken 
as  a  fixed  precedent.  It  is  where  there  is  a  conflict  of  opinions 
or  an  evident  error  in  the  decision  that  a  court  will  overrule  one 
case,  when  it  would  hesitate  more  about  condemning  several. 
Much  depends  upon  the  importance  of  the  decision  and  the 
weight  to  be  attached  to  it.  Whether  the  court  is  emphatic  in 
its  approval,  whether  the  decision  is  one  affecting  or  changing 
important  interests,  and  whether  it  is  expedient  or  good  policy 
to  sustain  or  overrule  a  particular  decision,  are  questions  which 
have  much  influence  upon  the  court.* 

'  1.  "  The  effect  of  such  judgment  of  35  Am.  Dec.  6^;  Bridge  v.  Johnson,  5 
affirmance  rendered  by  a  divided  Wend.  (N.  Y.)  342;  McCutcheon  v. 
court  is  as  conclusive  upon  the  rights  Homer,  43  Mich.  483;  38  Am.  Rep.  212, 
of  the  parties  to  the  judgment  as  any  Where  a  court  is  equally  divided  no 
other,  although  it  is  not  considered  as  original  relief  can  be  granted.  Mad- 
settling  the  question  of  law  as  to  cases  lem's  Appeal,  103  Pa.  St.  584. 
which  may  arise  between  other  par-  .2.  In  V^oolsey  v.  Judd,  4  Duer  (N. 
ties."  Morse  v.  Goold,  n  N.  Y.  285;  Y.)  389,  which  involved  the  right  of 
62  Am.  Dec.  103.  property  in  manuscripts,  the  court,  by 
In  Etting  r.  Bank  of  U.  S.,  11  Duer,  J.,  said:  "In  proceeding  to  ex- 
Wheat.  (U.  S.)  59,  the  court  was  amine,  as  we  now  propose,  whether 
evenly  divided,  and  Marshall,  C.  J.,  it  is  possible  to  reconcile  this  opinion 
said:  "In  the  very  elaborate  argu-  of  the  late  chancellor  with  the  law  as 
ments  which  have  been  made  at  the  settled  by  prior  decisions,  and  among 
bar,  several  cases  have  been  cited,  these  the  very  cases  to  which  he  has 
which  have  been  attentively  consid-  himself  referred,  we  must  not  be  under- 
ered.  No  attempt  will  be  made  to  stood  as  meaning  to  detract  in  any  de- 
analyze  them  or  decide  on  their  appli-  gree  from  the  weight  and  authority  to 
cation  to  the  case  before  us,  because  which  his  decisions  as  those  of  a  very 
the  judges  are  divided  respecting  it.  able,  learned,  and  laborious  judge  are 
Consequently,  the  principles  of  law  generally  and  justly  entitled.  The 
which  have  been  argued  cannot  be  judges  of  this  court  have  frequently 
settled,  but  the  judgment  is  affirmed,  manifested  the  high  sense  which  thev 
the  court  being  divided  in  opinion  entertain  of  his  judicial  merits ;  and  ft 
upon  it."  See  also  People  v.  Mayor,  is  with  reluctance  that  we  dissent  on 
etc.,  of  N.  Y.,  25   Wend.  (N.  Y.)  256;  any  occasion  from  any  deliberate  judg- 
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6.  Adopted  Statutes. — Where  the  legislature  of  one  State  adopts 
by  enactment  the  statute  of  another  State,  it  may  be  said,  as  a 
general  rule,  that  the  courts  adopt  the  construction  put  upon 
such  statute  by  the  courts  of  the  State  from  which  it  was 
taken ;  this,  upon  the  presumption  that  the  legislature  was  famil- 
iar with  the  construction  put  upon  the  statute  in  the  State  from 
which  it  was  taken.^ 

6.  Keoent  English  DeoisionB. — The  rule  last  stated  is  not  followed 
to  the  extent  of  making  the  decisions  of  the  courts  of  Great 
Britain  since  the  American  Revolution  binding  upon  the  courts 
of  the  States  of  the  Union  in  reference  to  English  statutes 
adopted  by  the  States  at  that  time,  even  though  such  statutes 
are  founded  upon  the  common  law.* 

meat  which  he  has  pronounced.  But  this  reproach  of  giving  a  sanction  to 
we  deny  that  a  recent  and  solitary  de-  immorality  is  one  to  which  the  law  was 
cision  of  any  judge,  however  eminent,  never  justly  liable,  and  from  the  con- 
ought  to  be  regarded  by  us  as  conclu-  ti nuance  of  which  it  ought  therefore 
sive  evidence  of  the  existing  law,  and  to  be  freed.*' 

we  deny  that  we  are  bound   by   the  See  also  DuflP  v.  Fisher,  15  Cal.  382; 

decisions  of  the  chancellor  in  the  same  Sauer  v,  Steinbauer,  10  Wis.  370. 

wnse    in    which    we    are  *  bound  by  A  question   of  no   light  weight   is 

those  of  the  court  of  ultimate  resort,  whether  a  single  decision  is  a  reversal 

We  stand  now  in  the  same  relation  or  overruling  of   any   prior  case.     A 

to  the   court   of  appeals  as  that  in  case  simply  establishing  a  point  with- 

which  he  stood  to  the  court  of  errors,  out  in  any'  way  interfering  or  contra- 

*ad  in  the  cases  in  which  we  exer-  dieting  any  previous  case  would  have 

else  an  equitable  jurisdiction  have  sue-  more    weight,    of    course,    than    one 

ceeded  to  all   the   powers    which   he  which  was  in  conflict,with  previous  de- 

possessed  in  similar  cases.     We  have,  cisions  or  dicta.  People  v.  Mayor,  etc., 

therefore,  exactly   the  same  right  to  of    Brooklyn,    9    Barb.   (N.  Y.)    543; 

l^eview,  and  when  convinced  that  errors  Oglesby  v.  Attrill,   14   Fed.  Rep.  214. 

«ave  intervened   that  ought  not  to  be  In  Butler  t'.  Van  Wyck,  i    Hill  (N. 

Perpetuated,  to  overrule  his  decisions  Y.)  438,    Bronson,  J.,  in  a  dissenting 

« ^  ^^  himself  and  his  successors  in  opinion,  said :  **  It  is  going  quite  too 

^ce,  had  not  the  court  of  chancery  far  to  say  that  a  single  decision  of  any 

J^^n  5^1ish^d,  might  and  would  have  court    is    absolutely    conclusive    as  a 

^rcised.    It  is  known  to  us  all  that  precedent.     It  is  an  elementary  prin- 

^^ .  ^^ses  are  numerous  in  courts  of  ciple  that  an  erroneous  decision  is  not 

Qjiity   as  well   as  of    law,    in   which  bad  law;  it  is  no  law  at  all.     It  may  be 

i  .  6^^®  have  felt  it  their  duty  to  recon-  final  upon  the  parties  then  before  the 

%x%A^  w'^*^  reverse  their  own  decisions  court,  but  it  does  not  conclude  other 

"^«ose  of  their  predecessors;  and  parties  having  rights  depending  upon 

iS  *^*'**~*^Ci  indeed,  would  be  the  actual  the  same  question." 

te     o|-    ^^    j^^   ^j^g  none  who  has  1.  Bemis    v.    Becker,    i     Kan.    226; 
examined  the  valuable  treatise  of  Mr.  Johnson   v.   Fall,  6   Cal.  361;  65  Am. 
A  ^K*^^^^^    on    overruled    cases    will  Dec.    518;   Woolsey  r.  Judd,  4  Duer 
a        had  not  these  powers  of  revision  (N.  Y.)  389;  Howe  v,  Welch,  14  Daly 
wad    Correction   been    frequently   and  (N.  Y.)  180;  Forepaugh  v.  Delaware, 
*"^*y  exercised.    We  mustall  remem-  etc.,  R.  Co.,  128  Pa.  St.  217;  15  Am. 
oet  that  the  judgment  in  Hoyt  v,  Mc-  St.  Rep.  672;  Croocker  v.  Pearson,  41 
Ket\z\e(3  Barb.  Ch.  (N.  Y.)  324),from  Kan.  410;   Lane  v.  Watson,  51   N.  J. 
"^^    sanction     w^hich     it    apparently  L.  1S6;  Mclntyre  v.  Kamm,  12  Ore- 
gave  to  a  very  dishonorable  proceed-  gon  253 ;  Good  now  f.  Wells,  67  Iowa 
iBg,   excited     general     surprise     and  654;  Lord  r.  Cannon,  75  Ga.  300;  Han- 
regret,  so  that   even   those   who   ad-  cock    Inspirator  Co.   v.   Register,   35 
fljitted  its  legality  were  anxious  to  re-  Fed.  Rep.  61. 

]jevethe  law  from  the  reproach  which  2.  In  Caldwell  v.  Gale,  11  Mich.  77, 

j^  occasioned.     We  are  convinced  that  the  court  by  Manning,  J.,  said :   '*  The 
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7.  Statutes  Offered  in  Evidence. — If  a  statute  is  not  adopted  from 
another  State,  any  decisions  under  the  statutes  of  other  States 

will  only  be  considered  for  the  purpose  of  determining,  if  pos- 
sible, what  interpretation  is  the  correct  one ;  but  such  foreign 

first  proposition  is  sustained  by  ad-  produced  many  conflicting  decisions; 
judged  cases  both  in  England  and  in  but  the  better  American  doctrine 
this  country.  It  appears  to  have  had  seems  not  to  be  in  unison  with  the  es- 
its  origin  as  a  rule  of  law  in  Penrud-  tablished  construction  at  Westminster 
dock's  Case,  5  Coke  I oo.  Ithasantiq-  Hall.  .  .  .  And  with  a  view  to 
uity  on  its  side,  and  is,  therefore,  en-  avoid  the  influence  of  American  deci- 
titled  to  all  the  consideration  and  sions,  the  appellant's  counsel  insist 
weight  that  time  can  give  to  an  adju-  that  in  this  State  the  English  doctrine 
dication,  as  precedent  for  other  courts  must  prevail,  because  of  the  provision 
to  follow.  We  are  not,  however,  aware  in  our  constitution  in  reference  to  the 
that  the  question  has  ever  before  adoption  of  the  common  law,  and  the 
arisen  in  our  courts,  and  we  do  not  statutes  whfch  were  in  force  here  at 
feel  ourselves  bound  to  follow,  as  pre-  the  beginning  of  the  American  Revo- 
cedents,  adjudications  outside  of  our  lution.  This  is  a  correct  position,  if  by- 
own  State — save  adjudications  in  the  the  English  doctrine  which  is  to  pre- 
Federal  courts  on  questions  arising  un-  vail  here,  is  meant  such  as  was  settled 
der  the  constitution  and  laws  of  the  by  judicial  decisions  previous  to  our 
Federal  government — any  further  than  separation  from  the  British  empire, 
they  appear  to  us  to  be  warranted  by  And  this  renders  it  necessary  to  ascer- 
the  fundamental  principles  of  the  com-  tain  whether,  at  that  time,  the  con- 
mon  law."  struction     of    the    statute    had    been 

In  Cathcart  v.  Robinson,  5  Pet.  settled  according  to  the  views  enter- 
(U.  S.)  280,  the  United  States  Supreme  tained  by  the  appellant.  This  subject 
Court,  by  Marshall,  C.  J.,  said :  "  The  was  examined  by  the  distinguished 
rule  which  has  been  uniformly  ob-  Chief  Justice  Marshall  in  Cathcart  v. 
served  by  this  court  in  construing  Robinson,  5  Pet.  (U.  S.)  280.  He  con- 
statutes  is,  to  adopt  the  construction  cedes  that  the  received  construction  of 
made  bv  the  courts  of  the  country  by  the  English  statutes,  at  the  time  of  the 
whose  legislature  the  statute  was  en-  Revolution,  may  very  properly  be  con- 
acted.  This  rule  may  be  susceptible  sidered  as  accompanying  the*  statutes 
of  some  modification  when  applied  to  themselves,  and  forming  an  integral 
British  statutes.  By  adopting  them,  part  of  them.  But  subsequent  deci- 
they  become  our  own  as  entirely  as  if  sions,  although  entitled  to  great  re- 
they  had  been  enacted  by  the  legisla-  spect,  are  not  to  be  received  as  abso- 
ture  of  the  State.  The  received  con-  lute  authority.  It  is  the  opinion  of  the 
struction  in  England  at  the  time  they  court,  as  expressed  by  the  chief  jus- 
are  admitted  to  operate  in  this  coun-  tice,  that  the  construction  of  the  stat- 
try,  indeed  to  the  time  of  our  separa-  ute  of  27th  Elizabeth  was  not  settled 
tion  from  the  British  empire,  may  in  England  before,  but  subsequent  to, 
very  properly  be  considered  as  accom-  the  year  1776.  After  speaking  of  con- 
panying  the  statutes  themselves  and  trariety  and  ambiguity  in  the  old  cases, 
forming  an  integral  part  of  them.  But  it  is  said:  *  But  this  court  conceives 
however  we  may  respect  subsequent  that  the  modern  decisions,  establish- 
decisions  —  and,  certainly,  they  are  ing  the  absolute  conclusiveness  of  a 
entitled  to  great  respect — we  do  not  subsequent  sale,  to  fix  fraud  on  a  fami- 
admit  their  absolute  authority.  If  the  Iv  settlement  made  without  valuable 
English  courts  vary  their  construction  consideration — fraud  not  to  be  repelled 
of  a  statute  which  is  common  to  both  by  any  circumstances  whatever — ^go 
countries,  we  do  not  hold  ourselves  beyond  the  construction  which  pre- 
bound  to  fluctuate  with  them."  vailed    at    the    American  Revolution, 

In  Mayor,  etc.,  of  Baltimore  7*.  Wil-  and  ought  not  to  be  followed.*" 

Hams,  6  Md.  235,  the  court,  in  constru-  The  language  of  the  Maryland  court 

ing  the  statute  of  27  Eliz.,  ch.  4,  after  in   the   foregoing  case   was  approved 

stating  the  construction  put  upon  the  and   adopted   in  Koontz   i'.  Nabb,   16 

statute    by   the    English   courts,  said :  Md.  549,  and  it  was  said  that  English 

"This  question   has  been  the  fruitful  decisions  made  subsequent  to  the  period 

source  of  much  controversy,  and  has  of  the  separation  of  the  States  of  the 
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decisions  are  considered  in  no  sense  binding  or  controlling,  and 
the  court  will,  in  the  light  of  such  assistance  as  it  can  obtain, 
place  its  own  construction  upon  the  law  relating  to  the  case.^ 

8.  Executive  Departments  of  Gtovermnent. — Sometimes  matters  of 
a  kindred  nature  are  passed  upon  by  the  executive  or  other 
department  of  a  government.  Courts  need  not  consider  and 
certainly  are  not  bound  by  any  department  other  than  the  judicial 
of  any  government.  They  may  consider  or  not,  as  they  please, 
the  action  of  any  other  department.  The  judicial  department  is 
separate  from  and  independent  of,  in  a  certain  sense,  all  other 
branches  of  the  government.  Each  department,  in  its  decisions, 
furnishes  a  precedent  unto  itself,  but  for  no  other  branch  of 
government.* 

Union  from  the  British  empire,  though  United  States,  it  does  not  conclude  the 

entitled  to  great  respect,  were  not  to  courts  in  a  proper   case  when  parties 

be  received  as  absolute  authority.  are  before  the  court  claiming  under 

1.   Nelson   v.    Goree,  34  Ala.   565;  conflicting  laws  of  the  United   States, 

Lownsdale  v,  Portland,  i  Oregon  390;  or  any  law  of  the  United  States,  from 

Heinlen  z\  Martin,  59  Cal.   181 ;  Mc-  deciding  what   laws  were  applicable, 

Intjre   i*.   Kamm,    12    Oregon     253 ;  and,  consequently,  in  force,  and  what 

Lord  r.  Cannon,  75  Ga.  300;  Goodnow  were  not,  at  a   particular  time,  inde- 

V.    Wells,    67    Iowa     654 ;      Levy    v.  pendently  of  the  decision  of   said   de- 

Hitsche,  40  La.  Ann.  500 ;  Croocker  x).  partment,  or  even  adversely  to  it." 

Pearson,  41    Kan.  410;   Forepaugh  v.        Decisions  of  Land  Offlce.-^In  Quinby 

Delaware,  etc.,  R.  Co.,  128  Pa.  St.  217;  t'.  Conlan,  104  U.  S.  420.  it  was  laid 

15  Am.  St.  Rep.  672  ;  Lane  v.  Watson,  down  that  courts  could  not  exercise  a 

51  N.  J.  L.   186;   Howe  7\  Welch,  14  direct  appellate  jurisdiction  over  the 

Daly  (N.  Y.)   80;  Bressler  v.  Wayne  rulings  of    the   officers   of    the    land 

County,  25    Neb.  468;  The    Chelms-  department,    nor    reverse   or    correct 

^**fd»  34   Fed.    Rep.   399;     Norton   v,  them  in  a  suit  between  private  parties; 

Taxing  Dist.  of  Brownsville,  36  Fed.  that  it  was  only  where   such   officers 

Rep.  99;  Lord  X'.  Cannon,  715  Ga.  300;  had  misconstrued  the   law,  or  where 

Goodnow  r.  Wells,  67  Iowa  654.  their  judgment  had   been  affected  by 

2.  In  Lownsdale  v.  Portland,  i  Ore-  misrepresentation  or  fraud,  that,  in  a 

gon  390,  the  court,  by  Deady,  J.,  says  :  proper  proceeding,  courts  could  inter- 

'*  VV  hen  Congress,  by  the  act  of  1048,  fere  and  refuse  to  give  effect  to  the 

organizing  the   Territory  of   Oregon,  action  of   such  officers ;   and   that   the 

said  that  the  laws  of  the  United  States  misconstruction   of  the   law  must  be 

should  be  in  force  in  said  Territory, '  so  made  manifest. 

'aras  the  same,  or  any  provision  there-         In  Johnson  v.  Towsley,  13  Wall.  (U. 

°f»  rnay  be  applicable.'   they   did    not  S.)  72.  it  was  said  that  where  the  law 

!^^?i   that  any  particular   law  of  the  confided  to  a  special  tribunal  authority 

^nited  States  should  be  in  force  here,  to  hear  and  determine  certain  matters, 

'Tu^^^  such  as  should  be  determined  the  decision  of  such   tribunal  was  in 

0  be  applicable.'     Under  this  state  of  general  conclusive,    but   that,  though 

."'gs,  authority  is  necessarily  given  to  this  was  so,  a  decision  of  the   United 

(0^  ^^'^''^s  of  the  country,   and   it   be-  States  land  office  did  not  oust  courts 

tio'^^^  5^eir  duty,  w^henever   the  ques-  of  equity  of  their  ordinary  jurisdiction, 

I  ™  Arises,  to  decide  what  laws  were  in  whether  in  matters  of  trust  or  of  fraud 

^^    and  what  were  not.     Doubtless  or  mistake.     And  see  generally  Lytle 

J^)  administrative  department  of   the  v.  Arkansas,  9  How.  (U.  S.)  314;  Barn- 

IJ^^^'^rnment,— the   land  office,  for   in-  ard  7-.    Ashley,    18    How.   (U.   S.)   43; 

n*?^^ — -charged  with   the  duty  of  dis-  Minnesota  r.  Bachelder,   i   Wall.    (U. 

■^*^^^&  of  the  public  lands  in  this  Ter-  S.)  109;   Lindsay  v.   Hawes,   2    Black 

nory,  j^av  be   called  upon   to  decide  (U.  S.)  5S4;    Rector  v.  Gibbon,  iii  U. 

^ne  sanieq'uestions;  but  I  respectfully  S.  276;  Cox  v.  U.   S.,  9  Wall.  (U.  S.) 

suomit  that  while  their  decision   may  208.    Warren  f.  Van   Brunt,  19  Wall. 

cr'«tate  to  pass  the  title   out  of   the  (U.  S.)  646;  Baldwin  v.  Stark,  107  U 
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m.  Ebbovboits  Pbbcedxvts  A8  Bvles  07  Pbofebtt— 1.  Li  Oea- 

eraL — The  law  in  regard  to  titles  to  real  estate  especially  requires 
stability.  As  injurious  as  are  frequent  changes  in  the  law,  no 
decisions  as  to  personal  property  or  damages  require  such  per- 
manency as  those  relating  to  realty.  Even  one  decision  in  the 
latter  case  will  be  scrupulously  guarded  and  preserved,  for  titles 
are  for  all  time  and  should  stand  as  passed  upon  if  possible. 
Courts  are  always  reluctant  to  overrule  or  reverse  any  decision 
unless  it  is  manifestly  unjust  and  inaccurate.  Titles  may  be 
largely  or  wholly  dependent  upon  previous  decisions,  and  landed 
interests  would  be  jeopardized  by  sudden  or  frequent  changes  in 
interpretation  or  construction  of  legal  principles.* 

S.  463;   Haydel  v.  Dufresne,  17  How.        The  same  court,  in  Welch  v.  Sulli- 

(U.  S.)  23.     See  also  United  States  van,  8  Cal.  188,  said :  "  Courts  are  per- 

CouRTs.  mitted  to  exercise  a  wide  discretion, 

1.  Rockhill  V.  Nelson,  24  Ind.  424;  and  judges  are  not  expected  or  re- 
"Harrow  r.  Myers,  29  Ind.  470;  Reed  v.  quired  to  overturn  principles  which 
Ownbv,  44  Mo.  206;  Kearny  v.  Buttles,  have  been  considered  and  acted  upon 
I  Ohio  St.  366;  Lion  v.  Burtiss,  20  as  correct,  thereby  disturbing  con- 
Johns.  (N.  Y.)  4S7;  Duff  T'.  Fisher,  15  tracts  and  property,  and  involving 
Cal.  382  ;  Hthn  7'.  Courtis,  31  Cal.  402 :  everything  in  inextricable  confusion, 
Pioche  T'.  Paul,  22  Cal.  no;  People  v.  simply  because  some  abstract  princi- 
Cicott,  16  Mich.  283;  97  Am.  Dec.  141;  pie  of  law  has  been  incorrectly*  estab- 
Davidson  r.  Allen, 36 Miss.  421;  Mathe-  lishcd  in  the  outset  The  books  are 
son  T'.  Hearin,  29  Ala.  210;  Bennett  v,  full  of  cases  in  which  learned  judges 
Bennett,  34  Ala.  53;  Baker  v.  Loril-  have  acknowledged  the  errors  com- 
lard,  4  N.  Y.  261 ;  State  v.  Whitworth,  mitted  by  themselves  or  their  prede- 
8  Lea  (Tenn.)  594;  Pond  i'.  Irwin,  113  cessors,  and  at  the  same  time  refused 
Ind.  243 ;  Snydor  v.  Gascoigne,  1 1  Tex.  to  overthrow  the  rule  established. 
455 ;  Lemp  zk  Hastings,  4  Greene  That  judge,  who,  from  petty  vanity 
(Iowa)  449;  Pond  t'.  Irwin,  113  Ind.  and  for  the  sake  of  showing  himself 
243;  Pawson  V,  Portland,  16  Oregon  more  wise  and  learned  than  his  prede- 
450;  Stryker  f.  Goodnow,  123  U.  S.  cessors,  would  overturn  a  rule  which 
527;  Chapman  t'.  Goodnow,  123  U.  S.  for  years  had  settled  the  rights  of 
540;  Litchfield  I'.  Goodnow,  123  U.  S.  property,  should  be  regarded  as  the 
549;  Plumb  V.  Goodnow,  123  U.  S.  common  enemy  of  mankind,  and  un- 
560;  Des  Moines  Nav.,  etc.,  Co.  v,  worthy  of  the  high  trust  that  had  been 
iowa  Homestead  Co.,  123    U.  S.   552.  confided  to  him.*' 

Uniformity  isof  great  importance.  The         In  Grignon  i\  Astor,  2  How.  (U.  S.) 

Chelmsford,  34  Fed.  Rep.  399;  Norton  343,  the   court,  by  Baldwin,  J.,  said: 

V.  Taxing  Dist.  of  Brownsville,  36  Fed.  **  We  do  not  deem  it  necessary  now  or 

Rep.  90 ;    Pickle  v.  People,  88  Tenn.  hereafter,  to  retrace  the  reasons  or  the 

380;  The  Madrid,  40  Fed.  Rep.  677.  authorities  on  which  the  decisions  of 

In  Giblin  v,  Jordan,  6  Cal.  418.  the  this  court  in  that  or  the  cases  which 

court,  by   Murray,   C.  J.,  said:   "This  preceded  it,  rested ;  they  are  founded 

case  may  be  a  hard  one,  but  it  forms  on   the   oldest  and  most  sacred  prin- 

no  reason  why  the   former  decisions  ciples  of    the    common    law.      Time 

should  be  disregarded.    The  frequent  has  consecrated  them;  the   courts  of 

instances  in  which  courts  have  relaxed  the    States    have    followed,  and   this 

rules   to   avoid    the    consequences   of  court  has  never  departed  from  them, 

cases  like  this  have  done  more  to  con-  They  are  rules  of  property  on  which 

fuse  and  complicate  the  law  than  all  the   repose   of   the   country   depends; 

other  causes  put  together.  A  rule  once  titles  acquired  under  the  proceedings 

established  and  firmly  adhered  to  may  of   courts    of  competent    jurisdiction 

work  apparent  hardship  in  a  few  cases,  must  be  deemed  inviolable  in  collat- 

but  in  the  end  will  have  more  bene-  eral  action,  or  none  can  know  what  is 

ficial  effect  than  if  constantly  deviated  his  own ;   and  there  are   no  judicial 

Irom."  sales    around  which  greater  sanctity 
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ought  to  be  placed  than  those  made  of  authority  according  to  its  various  ap* 
the  estates  of  decedents  by  order  of  plications  in  and  out  of  the  immediate 
those  courts  to  whom  the  laws  of  the  case.  This  would  be  so  of  such  a  con- 
States  confide  full  jurisdiction  over  the  structive  decision,  even  were  we  to 
subject"  rule  it  as  erroneous  bjr  a  subsequent 

In  Bates  v.  Reljea,  23  Wend.  (N.  Y.)  one." 
340,  the  court,  by  Cowen,  J.,  said :  Said  the  Tettas  court  by  Lipscomb, 
"The  decisions  of  this  court,  while  J.:  "  The  rule  of  stare  decisis,  so  far 
unreversed,  always  form  the  absolute  as  it  applies  to  the  decisions  of  our  own 
law  of  the  cases,  and  enter  with  very  court,  should  not  be  disregarded  but  on 
decisive  effect  into  the  body  of  prece-  the  fullest  conviction  that  the  law  has 
dents.  They  must,  from  the  nature  of  been  settled  wrong;  and  even  then  we 
our  legal  system,  be  the  same  to  the  should  pause  and  consider  how  far  the 
science  of  law  as  a  convincing  series  reversal  would  affect  transactions  en* 
of  experiments  is  to  any  other  branch  tered  into  and  acted  upon  under  the 
of  inductive  philosophy.  They  are,  law  of  the  court."  Sydnor  v,  Gas- 
upon  being  promulgated,  immediately  coigne,  11  Tex.  455. 
relied  upon  as  to  their  character.  It  should  require  the  best  of  reasons 
either  as  confirming  an  old  or  forming  to  change  any  legal  principles  relating 
a  new  principle  of  action  which,  per-  to  titles,  otherwise  the  injustice,  to  be 
haps,  is  at  once  applied  to  thousands  of  avoided,  may  be  only  just  begun.  Such 
cases.  These*  are  continually  multi-  law  and  principles  should  be  fixed  and 
plying  throughout  the  whole  extent  stable,  and  generally,  if  the  law  is 
of  our  jurisdiction.  Numerous  and  known  in  advance,  owners  and  pur- 
valuable  rights,  offensive  and  defen-  chasers  will  receive  that  fairness  and 
sive,  may  be  claimed  under  them.  And  justice  which  would  otherwise  be  im- 
Do  doubt  this  remark  is  peculiarly  possible.  Boon  v.  Bowers,  30  Miss, 
true  of  the  decision  in  Clark  v.  Luce  356;  64  Am.  Dec.  159;  Lindsay  Vm 
(15  Wend.  (N.  Y.)  479).  That  deci-  Lindsay,47  Ind.  286;  Hogatt  v.Binga- 
sion,  moreover,  like  all  others  made  man,  7  How.  (Miss.)  569;  Ewing  v. 
upon  the  subject  of  statute  con-  Ewing,  24  Ind.  470;  Emerson  v.  At- 
struction,  even  should  it  be  reversed  water,  7  Mich.  23;  Lemp  v,  Hastings^ 
by  the  court  of  dernier  resort,  would  4  Greene  ( Iowa)  449. 
still,  by  force  of  another  statute,  be  Where  there  is  already  a  variance  or 
itself  equal  to  a  legislative  enactment  disagreement  among  the  decisions  up- 
concerning  the  particular  case  for  the  on  any  particular  point,  the  court  may 
purpose  ofprotecting  all  persons  who  decide  regardless  almost  of  previous 
may  have  in  the  meantime  acted  cases,  as  it  must  decide  differently 
under  it  in  good  faith,  against  any  from  some,  at  least,  of  the  prior  cases. 
penalty  or  foneiture.  Independent  of  Frane  v,  Evansville,  etc.,  R.  Co.,  ill 
this  statute,  Sir  William  Jones  has  Ind.  132;  The  Madrid,  40  Fed.  Rep.  677. 
written  an  excellent  commentary  on  When  legislative  or  statutory 
the  maxim  stare  decisis,  etc.,  by  way  changes  are  made,  they  are  imperative, 
of  reply  to  a  remark  of  Powell,  J.,  who  and  any  annoyance  or  inconvenience 
said:  *'Nothing  is  law  that  is  not  rea-  arising  therefrom  must  be  endured* 
son.'  'This  is  a  maxim,'  says  Jones,  Law%  can  be  enacted  and  repealed, 
Mn  theory,  excellent ;  but  in  practice,  and  the  courts  and  individuals  must 
dangerous;  as  many  rules  true  in  the  submit.  Morse  v.  Goold,  11  N.  Y. 
abstract  are  false  in  the  concrete.  For,  29a;  62  Am.  Dec.  T03 ;  Freibroth  v* 
since  the  reason  of  Titius   may  and  Mann,  70  111.  523. 

frequently  does  differ  from  the  reason-        Titles  to  Real  Estate In  Harrow  v. 

ing  of  Septimius,  no  man  who  is  not  a  Myers,  29  Ind.  470,  the  court,  speaking 

lawyer  would  ever  know  how  to  ad*  of  real  estate  titles,  said :  '*The  ques- 

vise  unless  courts  were  bound  by  au-  tion  at  the  threshold  is,  whether  a  rule 

thority  as  firmly  as  pagan  deities  were  of  property  thus  repeatedly  declared 

supposed  to  be  bound  by  the  decrees  by  the  court  of  last  resort,  after  ear- 

of  fate.*   Jones  on  Bailment  60.    The  nest  contest,  and,  it  must  be  supposed, 

court  almost  always,  in  deciding  any  upon   the  most  careful    deliberation, 

question,  creates  a  moral  power,  above  should    be  deemed    open    to   further 

itself.    And  now,  when  the  decision  controversy.*   The  repose  of  titles  is 

construes  a  statute,  it  is  legally  bound  important  to  the  public.    Upon   the 

for  certain  purposes  to  follow  it  as  a  faith  of   these  decisions    our    people 

decree  emanating  from  a  paramount  have  for  a  considerable  period  of  yeait 
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2.  BecisionB  of  Inferior  Conrtt. — Ordinarily  a  higher  court  may 
reverse  or  disregard  the  decision  of  an  inferior  court.  But  this  is 
not  universally  true;  there  are  many  instances  where  the  deci- 
sion of  an  inferior  court  is  practically  final,  and  binding.* 

3.  Claim  to  an  Office. — Where  decisions  have  been  rendered 
regarding  the  legality  of  a  vote  whereby  a  person  is  chosen  to 
fill  an  official  position,  it  is  largely  within  the  power  of  any  court 
to  decide  whether  it  will  maintain  a  decision,  or  follow  an  estab- 
lished precedent.  This  is  a  question  which  does  not  lie  entirely 
with  the  judiciary  to  determine.  The  legislative  department 
may  take  such  action  in  the  premises  as  will  conclude  the 
courts  from   further  decision   and  bind  them  by  its  legislation. 

invested  their  money  in  real  estate,  the  (lo  Ind.  566),  would  have  been  entitled 
titles  to  which  they  were  thus  again  to  grave  consideration,  and  it  is,  in- 
and  again  assured  were  not  liable  to  deed,  difficult  to  see  how  it  could  have 
be  disturbed.  There  must  be  a  just  been  met  by  legal  argument.  But  there 
basis  of  confidence  in  the  stability  of  are  some  questions  in  law,  the  final  set- 
judicial  decision  somewhere  in  the  tlement  of  which  is  vastly  more  im- 
history  of  a  controverted  legal  ques-  portant  than  how  they  are  settled  ;  and 
tion,  when  it  may  be  confidently  relied  among  these  are  rules  of  property  long 
on  that  the  question  is  settled.  It  is  recognized  and  acted  upon  and  under 
not  always  that  the  courts  may  freely  which  rights  have  vested.  It  must  be 
inquire,  in  determining  a  case  before  admitted  that  our  law  of  descents, 
them,  what  is  the  law  ?  Sometimes  among  the  most  important  on  our 
investigation  should  stop  when  it  has  statute  book,  is  not  remarkable  for 
been  ascertained  what  has  been  de-  precision  and  clearness,  and  that  vex- 
cided  on  the  subject.  The  doctrine  of  atious  questions  are  often  occurring 
stare  decisis  should  be  applied  to  the  requiring  judicial  interpretation  of  this 
question  now  presented.  Such  is  its  statute.  We  cannot  change  a  decision 
relation  to  the  interests  of  our  people  without  producing  confusion  in  titles, 
among  whom  real  estate  is  so  much  an  as  the  ruling  would  necessarily  relate 
article  of  traffic  that  it  is  not  possible  back  to  the  time  the  law  came  in  force, 
to  estimate  the  extent  of  the  evil  But  if  the  canon  of  descent,  as  settled 
which  would  follow  a  decision  of  by  the  determination  of  the  court  of 
this  court  now  overruling  Strong  last  resort,  is  unjust  or  even  distaste- 
V.  Clem  (12  Ind.  37),  and  the  cases  ful,  the  legislature  can  change  the  rule 
which  followed  it.  If  the  doctrine  by  a  new  statute  without  interfering 
of  those  cases  be  admitted  to  be  with  vested  rights.  As  now  constitut- 
wrong,  it  is  yet  quite  obvious  that  ed,  however  much  we  may  differ  from 
it  has  already  accomplished  most  of  the  opinions  of  our  predecessors,  we 
the  harm  that  ever  can  result  from  shall  not  introduce  doubt  and  confu- 
it,  while  a  change  now  would  sow  a  sion  into  questions  of  property  by  over- 
wide  crop  of  serious  evils  to  the  in-  ruling  the  previous  decisions  of  this 
jury  of  those  who  are  innocent,  and  court.  We  have  had  occasion  in  the  last 
who  have  purchased  and  sold  real  es-  few  months  to  overrule  a  number  of 
tate  upon  the  faith  of  a  doctrine  de*  cases,  but  only  in  that  class  in  which  the 
clared  by  this  court  no  less  than  half  rulings  operate  upon  the  future  and 
a  dozen  times  within  the  last  ten  not  upon  the  past,  and  which  in  our 
years."  Grignon  v.  Astor,  a  How.  opinion  will  be  attended  by  unmixed 
(U.  S.)  343;  Ewing  x\  Ewing,  24  Ind.  good." 

470;  Emerson  v.  Atwater,  7  Mich- 23.  1.  Attorney  Gen'l  t;.  Lake  County, 
Descent. — In  Rockhill  v.  Nelson,  24  33  Mich.  290;  34  Mich.  211;  Morse  v. 
Ind.  424,  the  court  by  Gregory,  J.,  Goold,  11  N.  Y.  292;  62  Am.  Dec.  103; 
speaking  of  a  rule  of  descent  which  Freibroth  v,  Mann,  70  111.  523 ;  Rock- 
had  been  assailed  by  argument,  said :  hill  v.  Nelson,  24  Ind.  424 ;  Reed  v, 
**This  position,  so  forcibly  addressed  Ownby,  44  Mo.  206;  Harrow  v.  Myers, 
to  this  court  before  the  decision  in  29  Ind.  470 ;  Reed  v.  Atlantic,  etc.,  R. 
the  case  of  Martindale  v,  Martindale  Co.,  ai  Fed.  Rep.  283. 
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Still,  when  there  is  any  douht  as  to  the  construction  to  be  put 
upop  legislative  language,  it  is  very  properly  brought  before  the 
courts  for  interpretation.^ 

17.  DECISIOHS   CONSTBXriHO    COHSTITTTTIONS  AHB    STATUTES.  —  The 

same  or  similar  principles  control  in  the  construction  of  constitu- 
tions and  statutes  as  apply  in  following  precedents  or  any  special 
or  general  principles  of  the  common  law.* 

It  is  generally  held  that  the  doctrine  of  stare  decisis  applies 
equally  to  cases  of  interpretation  and  construction  of  constitu- 
tions and  of  statutes.  There  is  seemingly  no  difference,  but  in 
either  class  of  cases,  if  a  palpable  wrong  or  injustice  would  be 
done,  the  doctrine  would  be  so  modified  as  to  adapt  it  wisely  to 
the  particular  case.^  If  there  have  been  many  decisions,  or  if  the 
business  relations  of  parties  or  the  titles  to  real  estate  are  to  be 
affected,  the  courts  will,  if  possible,  avoid  passing  upon  the  con- 

1.  People  V.  Cicott,  i6  Mich.  283;  97  8.  Paul  v,  Davis,  100  Ind.  424;  Paul- 
Am.  Dec.  141 ;  Duff  r.  Fisher,  1 5  Cal.  son  zk  Portland,  16  Oregon  450; 
382;  Lion  V.  Burtiss,  20  Johns.  (N.  Y.)  Henry  i'.  Quackenbush,  48  Mich.  415; 
4S7;  Pioche  V.  Paul,  22  Cal.  110;  Heinfen  v.  Martin,  59  Cal.  181 ;  Da- 
Kearny    v.  Buttles,    i    Ohio  St.  366;  vidson  v.  Biggs,  61  Iowa  309. 

Hihn  t'.  Courtis,  31  Cal.  402.  In  Willis  z\  Owen,  43  Tex.  ^8,  the 

2.  Levyf.  Hitsche,  40  La.  Ann.  500;  constitutionality  and  validity  ot  a  tax 
Forepaugh  v,  Delaware,  etc.,  R.  Co.,  act  came  before  the  court,  which  by 
128  Pa.  St.  217;  15  Am.  St.  Rep.  672;  Moore,  J.,  said:  "The constitutionality 
Croocker  v.  Pearson,  41  Kan.  410;  of  this  law  and  the  liability  of  the  tax- 
Lane  V,  Watson,  51  N.  J.  L.  186;  payers  for  these  taxes  have  been  sus- 
Goodnow  V,  Wells,  67  Iowa  654.  tained  by  this  court.     ...     It  may 

In  Scale  z\  Mitchell,  5  Cal.  403,  be,  therefore,  thought  that  the  ques- 
where  the  question  was  as  to  whether  tion  should  be  regarded  by  us  as  now 
a  court  should  be  considered  one  of  open  for  discussion — that  whatever 
inferior  or  surierior  jurisdiction,  it  was  might  be  our  views  in  respect  to  it, 
held  that  the  question  was  not  an  open  upon  the  principle  of  stare  decisis^  we 
one  after  it  had  acted  as  the  latter  for  should  hold  it  as  definitely  settled  and 
more  than  five  years.  The  supreme  concluded.  We  cannot,  however,  re- 
court,  by  Heydenfeldt,  J.,  said  the  gard  the  rule  as  having  any  just  appli- 
question  was  not  an  open  one,  since  it  cation  to  questions  of  the  c'  aracter  in- 
had  "remained  as  an  exposition,  by  volved  in  these  cases.  This  doctrine 
the  tribunal  of  last  resort,  of  the  char-  grows  out  of  the  necessity  for  a  uniform 
acter  of  the  court  in  question,  for  and  settled  rule  of  property  and  a  defi- 
nearlv  five  years.  The  community  to  nite  basis  for  contracts  and  business 
be  affected  by  it  had  acted  upon  it  in  a  transactions.  If  a  decision  is  wrong,  it 
vast  number  of  judicial  relations;  is  only  when  it  has  been  so  long  the 
rights  of  property  had  grown  up  un-  rule  of  action  as  that  time  and  its  con- 
der  it  had  changed  hands  and  passed  tinued  application  as  the  rule  of  right 
through  numerous  ramifications,  until  between  parties  demand  sanction  of 
it  had  become  imperative  to  regard  it  its  error.  Because  when  a  decision  hi  t 
as  a  rule  of  property  which  no  power  been  recognized  as  the  law  of  property 
could  disturb."  The  court  further  re-  and  conflicted  demands  have  been  ad- 
marked:  "What  our  present  opinion  justed,  and  contracts  have  been  made 
maybe  as  to  the  merits  of  the  decision  with  reference  to,  and  on  faith  of  it, 
in  that  case  is  now  of  no  consequence  greater  injustice  must  be  done  to  indi- 
whatever.  In  construing  statutes  and  viduals  and  more  injury  result  to  so- 
the  constitution,  the  rule  is  almost  uni-  ciety  by  a  reversal  of  such  decision, 
versal  to  adhere  to  the  doctrine  of  though  erroneous,  than  to  observe  and 
ttare  decisis.  This  is  an  adjudicated  follow  it.  But  where  a  decision  is  not 
question,  and  the  subject  of  its  correct-  of  this  character,  upon  no  sound  prin- 
nessis  to  us  a  sealed  book."  ciple  do  we  feel  at  liberty  to  perpetu- 
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stitutionality  of  any  statute.  That  is  to  say,  they  will  be  equally 
or  more  reluctant  than  they  would  be  in  overruling  or  revers- 
ing any  decisions  or  precedents.*  Courts  will  be  extreniely 
reluctant  to  pass  upon  any  laws  which  have  in  any  way  received, 
since  their  enactment,  any  legislative  sanction.  All  the  reasons 
for  not  doing  it  will  be  raised,  the  length  of  time  the  law  has 
been  in  force,  the  numerous  decisions  under  it,  and  the  hardship 
and  injustice  likely  to  arise  from  any  change,  the  good  resulting 
being  more  than  counteracted  by  the  mischief  and  harm  which 
would  follow.* 

ate  an  error  into  which   either  our  matter    of    constitutionality  available 

predecessors  or  ourselves    may  have  for  consideration  as  a  new  question,  the 

unadvisedly   fallen   merely  upon    the  decision  would  doubtless  be  the  other 

ground  of  such  erroneous  decision  way,  but  yet  refused  to  open  the  inves- 
aving  been  previously  rendered.  tigation,  saying :  **  We  are  now  asked 
**The  questions  to  be  considered  in  to  depart  from  that  decision;  ought  we 
these  cases  have  no  application  what-  to  do  it  ?  It  is  the  duty  of  this  branch 
ever  to  the  title  or  transfer  of  proper-  of  the  government  to  pass  finally  upon 
ty;  or  to  matters  of  contract.  They  in-  the  construction  of  a  law  and  deter- 
volve  the  construction  and  interpreta-  mine  whether  the  legislature  in  its 
tion  of  the  organic  law,  and  present  action  has  transcended  its  constitu- 
for  consideration  the  structure  of  the  tional  limits ;  and  the  community  has 
government,  the  limitations  upon  ex-  a  right  to  expect  with  confidence  that 
ecutive  and  legislative  power  as  safe-  we  will  adhere  to  decisions  made 
guards  against  tyranny  and  oppression,  after  full  argument  and  upon  due  con- 
Certainly  it  cannot  be  seriously  in-  sideration.  The  members  of  the  court 
sisted  that  questions  of  this  character  may  change  totally  every  six  years, 
can  be  disposed  of  by  the  doctrine  of  and  if  each  change  in  the  organization 
stare  decisis.  The  former  decisions  produces  a  change  in  the  decisions  and 
of  the  court  in  such  cases  are  unques-  a  different  construction  of  laws  under 
tionably  entitled  to  most  respectful  which  important  rights  and  interests 
consideration,  and  should  not  be  light-  have  become  vested,  it  is  easy  to  see 
ly  disregarded  or  overruled.  And  in  that  the  consequences  will  be  most 
case  of  doubtful  interpretation  a  long  pernicious.  For  these  and  other 
settled  and  well  recognized  judicial  in-  reasons,  we  decline  to  reconsider  the 
terpretation  or  even  legislative  or  ex-  constitutionality  of  the  mill-dam  law." 
ecutive  construction  within  the  sphere  See  also  Bibb  v.  Bibb,  79  Ala.  437; 
of  their  respective  functions,  might  be  Louisville,  etc.,  R.  Co.  v.  Davidson 
sufllicient  to  turn  the  balanced  scale.  County  Ct.,  i  Sneed  (Tenn.)  668; 
But  in  such  case  the  former  decision  Grubbs  v.  State,  24  Ind.  296. 
or  previous  construction  is  received  2.  In  Grubbs  v.  State,  24  Ind.  296^ 
and  weighed  merely  as  an  authority  an  act  was  declared  unconstitutioxial 
tending  to  convince  the  judgment  of  because  it  embraced  more  than  one 
the  correctness  of  the  particular  con-  subject.  'After  some  time  had  elapsed 
elusion,  and  not  as  a  rule  to  be  followed  and  three  sessions  of  the  legislature 
without  inquiry  into  its  correctness."  had  intervened,  the  court  said :  ^  This 
In  Kneeland  f.  Milwaukee,  15  Wis.  very  question  was  decided  by  this  court 
454,  the  subject  of  stare  decisis  in  the  against  the  validity  of  the  enactment 
case  of  a  statute  attacked  for  uncon-  more  than  five  years  ago.  Three  legis- 
etitutionality  underwent  a  lengthy  dis-  latures  have  since  held  their  sessions 
cussion.  and  adjourned,  we  believe,  without  even 
1.  In  Fisher  v»  Horicon  Iron,  etc.,  attempting  to  enact  the  provisions  thus 
Co.,  10  Wis.  355,  the  constitutionality  held  void  in  a  form  which  would  be 
of  a  mill-dam  act  had  been  sustained,  free  from  the  constitutional  objectiont 
The  decision  sustaining  it  stood  for  a  then  adjudged  to  exist.  Our  citizensi 
considerable  length  of  time,  and  was  upon  the  faith  of  that  decision  stand* 
followed  by  two  or  three  others.  The  ing  unquestioned  so  long,  have  unsut- 
matter  coming  up  again,  the  court,  pectingly  acted  as  agents  for  foreim 
hy  Cole,  }.»  conlessed  that  were  the  insurance  companies  without  comp^ 
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y.  Thb  Law  07  THE  Case — 1.  General  Frinciplee ;  Sztent  of  Bnle. 
— Where  a  decision  is  given  by  a  court  of  ultimate  appeal  in  any 
case,  that  decision  must  be  regarded  as  conclusive  in  that  par- 
ticular case.  Where  a  question  arises  in  a  case  similar  to  one 
already  adjudicated  in  a  prior  case,  while  the  force  of  precedent  is 
strong,  the  court  may  overrule,  affirm,  or  modify  any  previous 
decision.  In  the  same  case  any  ruling  is  final,  in  a  different  one 
it  is  only  the  precedent  established,  and,  while  courts  are  reluc- 
tant to  disregard  previous  decisions  in  similar  cases,  there  may  be 
a  variety  of  reasons  which  will  cause  them  to  do  it.  This  gen- 
eral distinction  exists  and  must  be  recognized,  no  matter  how 
palpable  the  error  or  unfortunate  the  circumstances.  It  is  one 
over  which  the  court  itself  has  no  control.* 

ing  with  an  act  supposed  in  good  faith  Ct,  i  Sneed  (Tenn.)  668;  Willis  t;. 
to  be  void  and  so  pronounced  hy  the  Owen,  43  Tex.  48;  Levj  v.  Hitsche,  40 
solemn  jadgment  of  the  court  of  last  La.  Ann.  500;  Boon  7'.  Bowers,  30 
resort.  All  classes  have,  upon  the  like  Miss.  256;  64  Am.  Dec.  159. 
faith,  purchased  and  paid  for  indem-  1.  Clary  v.  Hoagland,  6  Cal.  685; 
nity  covering  in  the  aggregate  proba-  Gunter  v,  LaiTan,  7  Cal.  588;  Davidson 
blj  millions  in  value.  We  ought,  in  r.  Dallas,  15  Cal.  75;  Lucas  v.  San 
•nj  case,  to  proceed  with  great  caution  Francisco,  28  Cal.  591 ;  Reclamation 
in  reversing  opinions  heretofore  pro-  Dist.  No.  3  v.  Goldman,  65  Cal.  6^5; 
nounced  by  this  court  and  received  Booth  v.  Com.,  7  Met.  (Mass.)  2S5; 
and  acted  upon  as  settling  the  law,  and  Stiver  v.  Stiver,  3  Ohio  19;  Hosack  v, 
especially  when  a  rule  of  property  Rogers,  25  Wend.  (N.  Y.)  313;  Sibbald 
would  be  overturned  and  that  would  v.  U.  S.,  12  Pet.  (U.  S.)  4)88;  The 
be  made  criminal  which  had  before  Santa  Maria,  10  Wheat.  (U.  S.)  431; 
been  adjudged  lawful.  In  such  cases,  Washington  Bridge  Co.  v,  Stewart,  3 
it  were  often  better  that  what  is  set-  How.  (U.  S.)  435;  Phelanv.  San  Fran- 
tied  should  not  be  disturbed  by  judi-  cisco,  20  Cal.  39 ;  Richmond  St.  R.  Co. 
cial  action  though  it  be  wrong.  This  v.  Reed,  83  Ind.  9;  Rector  v.  Danley, 
principle  has  so  often  received  the  15  Ark.  307;  Romaine  v.  Kinshimer, 
sanction  of  appellate  courts  that  it  has  2  Hilt.  (N.  Y.)  521 ;  Bell  v.  Lamprey, 
become  a  maxim  for  their  guidance;  58  N.  H.  124;  Plaisted  v.  Holmes,  58 
and  it  is  especially  important  that  it  N.  H.  619;  Frankland  v,  Cassady,  63 
should  not  be  forgotten  here  where  the  Tex.  418;  Langford  v.  Wilkinson 
judges  hold  for  short  terms,  and  where,  County,  75  Ga.  502. 
unfortunately,  the  entire  court  may  be  In  Stacy  v.  Vermont  Cent.  R.  Co^ 
changed  at  once.  If  it  be  also  remem-  32  Vt.  552,  the  court,  by  Pierpoint, 
bered  that  the  validity  of  every  con-  }.,  explained  the  importance  of  the 
tract  of  insurance  and  every  policy  rule  thus :  "  The  question  is,  will 
issued  in  this  State  by  foreign  insur-  this  court  revise  a  former  decision 
ance  companies  woulo  be  brought  in  made  by  the  same  court  in  the  same 
question,  it  would  seem  quite  unfortu-  cause  and  on  substantially  the  same 
nate  at  least  if  w^e  shall  feel  compelled  state  of  facts  ?  Such  a  decision  presses 
to  do  so."  Romaine  v,  Kinshimer,  2  itself  upon  the  consideration  of  the 
Hilt.  (N.  Y.)  521;  Fisher  V.  Horicon  court  with  a  twofold  force ;  first,  as  an 
Iron,  etc.,  Co.,  10  Wis.  355.  authority,  as  though  it  was  a  decision 
Or  a  simple  question  of  jurisdiction,  made  in  any  other  case ;  second,  as  an 
may  easily  be,  and  should  be,  corrected,  adjudication  between  the  parties,  not 
Romaine  v.  Kinshimer,  2  Hilt.  (N.  Y.)  as  one  that  is  conclusive  as  a  matter  of 
521.  law,  for  the  court  may  revise  and  re- 
Some  really  erroneous  decisions  are  verse  it,  but  as  an  adjudication  that 
left  undisturbed  because  of  the  length  practically  is  to  be  regarded  as  having 
of  time  they  have  been  in  force.  Van  much  the*  same  eflfect.  The  rule  has 
Wrinkle  v.  Constantine,  10  N.  Y.  425.  been  long  established  in  this  State, 
And  see  on  the  general  subject,  Lou-  often  declared  from  the  bench,  and  we 
Isrille,  etc.,  R.  Co.  z\  Davidson  County  believe  uniformly  adhered  to,  that  in 
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2.  Matters  of  Fact ;  Change  of  Evidence. — In  case  of  appeal  where 
the  court  finds  certain  facts  from  the  evidence,  and  requires  cer- 
tain findings  of  fact  by  the  lower  court  and  remands  the  case  for 
that  purpose,  there  can  be  no  investigation  upon  a  second  writ  of 
error.  All  the  facts  and  rulings,  so  far  as  consistently  may  be,  will 
be  adhered  to  in  all  subsequent  consideration  of  the  case.     If  new 

the  same  cause  this  court  will  not  re-  inferior  courts  may  treat  such  opinions 
vise  or  reverse  their  former  decisions,  never  so  contemptuously,  yet  the  mere 
It  is  urged,  and  there  is  force  in  the  remittitur  certified  and  transmitted  by 
argument,  that  if  there  is  error  in  the  our  clerk  is  the  only  authoritative  di- 
decision  and  it  is  ever  to  be  reversed,  rection  to  the  court  below.  This  is  not 
it  should  be  done  in  the  same  court,  the  correct  view  of  the  law.  It  is  not 
Although  this  position  may  be  sound  intended  to  be  declared  that  all  the 
in  theory  as  applicable  to  a  single  case,  reasoning  and  instances  of  illustration 
et  as  a  rule  to  be  acted  on  in  all  cases  introduced  into  an  opinion  of  this  court 
t  would  lead  to  incalculable  mischief,  are  to  be  adopted  by  inferior  tribunals 
If  all  questions  that  have  been  deter-  from  which  cases  or  matters  may  come 
mined  by  this  court  are  to  be  regarded  here  by  appeal,  writ  of  error,  or  other- 
as  still  open  for  discussion  and  revision  wise;  but  it  is  insisted  and  declared 
in  the  same  cause,  there  would  be  no  that  the  opinion  of  this  court  upon 
end  to  their  litigation  until  the  ability  the  points  in  judgment  presented  and 
of  the  parties  or  the  ingenuity  of  their  passed  upon  in  cases  brought  here  for 
counsel  were  exhausted.  A  rule  that  adjudication,  are  the  law  of  the  land 
has  been  so  long  established  and  acted  until  overruled  or  otherw^ise  annulled, 
upon  and  that  is  so  important  to  the  and  that  inferior  courts  and  tribunals 
practical  administration  of  justice  in  must  yield  obedience  to  the  law  thus 
our  courts,  we  think  should  not  be  de-  declared.  We  should  be  unfaithful  to 
parted  from.  And  whatever  views  the  the  high  trust  committed  to  us  should 
different  members  of  this  court  may  we  fail  to  discharge  this  solemn  duty  of 
entertain  as  to  the  soundness  of  the  enforcing  the  law  in  this  respect,  upon 
former  decision,  we  all  agree  that  the  the  faithful  and  complete  execution  of 
doctrine  there  enunciated  is  to  be  re-  which  the  most  sacred  and  vital  rights 
garded  as  the  law  of  this  case."  of  the  citizen  must  frequently  depend ; 
No  new  matter  or  points  come  before  and  every  inferior  officer,  judicial  or 
a  court  beyond  what  came  before  the  ministerial,  must  know  and  be  in- 
inferior  court  in  cases  of  appeal.  The  formed  that  such  acquiescence  and 
record,  the  pleadings  and  evidence  as  obedience  will  be  rigidly  exacted,  and 
previously  submitted  only  will  be  con-  resistance  will  be  most  effectually  sub- 
sidered,  except  in  some  instances  where  dued." 

the  hearing  takes  place  de  novo.  The  SeealsoThomasont;.Dill,34Ala.  177; 
Santa  Maria,  10  Wheat.  (U.  S.)  431.  Frankland  v.  Cassaday,  62  Tex.  418; 
See  also  Hayes  v.  Collins,  114  Mass.  Continental  L.  Ins.  Co.  v,  Houser,  iii 
54;  Himely  z\  Rose,  5  Cranch  (U.  S.)  Ind.  266;  Davis  v.  Curtis,  70  Iowa 398; 
313;  Skillern  t'.  May,  6  Cranch  (U.  S.)  Mix  v.  People,  122  111.  641;  Smyth  v. 
267;  Matthews  v.  Sands,  29  Ala.  136;  Neff,  123  111.  310.  Wood  v,  Wheeler, 
Huffman  r.  State,  30  Ala.  532;  Ogden  9  Tex.  128;  Davidson  v.  Dallas,  i5Cal. 
V.  Lanabee,  70  111.  510;  Rising  v.  Carr,  82 ;  Stacy  f.  Vermont  Cent.  R.  Co.,  32 
70  111.  596;  Hawley  v.  Smith,  45  Ind.  Vt.  552;  Rector  v.  Danley,  14  Ark. 
183;  Kibler  f .  Bridges,  5  S.  Car.  336;  307;  Attorney  Gen'l  v,  Lum,  2  Wis. 
Parker  v.  Pomeroy,  2  Wis.  122.  514;  Washington  Bridge  Co.  v,  Stew- 
In  Attorney- Gen' 1  v.  Lum,  2  Wis.  art,  3  How.  (U.  S.)  425. 
514,  the  court,  by  Smith,  J.,  said :  Where  the  appellate  court  declared 
^  This  opinion  of  the  supreme  court,  a  deed  of  trust  to  be  void,  that  decision 
pronounced  by  the  chief  justice,  would  was  held  to  be  the  immutable  law  of  the 
seem  to  be  conclusive  as  to  the  right  case  to  govern  all  subsequent  proceed- 
here  sought  to  be  enforced.  But  it  ings  therein,  notwithstanding  that 
is  contended  that  the  opinions  pro-  afterwards  in  another  case  a  different 
nounced  by  the  supreme  court  are  not  decision  was  made  on  a  similar  deed. 
of  binding  authority  upon  the  circuit  Thomson  v.  Albert,  15  Md.  285. 
court,  and  it  is  intimated  that  though  Where  a  will  was  construed  in  refer* 
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evidence  is  produced  at  a  subsequent  trial,  it  may  so  change  the 
whole  case  as  to  render  a  different  and  entirely  independent  deci* 
sion  imperative,  and  the  previous  rulings  will  be  lightly  regarded. 
But  in  appellate  or  any  subsequent  consideration  of  a  case,  the 
limits  within  which  the  evidence  has  been  kept,  and  the  issues 
involved,  will  be  kept  directly  in  view,  and  no  indirect,  collateral, 
or  immaterial  evidence  or  issues  will  be  entitled  to  any  considera^ 
tion.  In  cases  of  title  to  real  estate,  the  courts  will  be  especially 
particular  to  avoid  interference,  and  no  evidence  or  facts  will  be 
admitted  to  show  anything  having  a  tendency  to  vitiate  a  pre- 
vious decision  if  it  can  be  prevented.  In  fine,  all  parties  will  be 
protected  in  their  property  interests,  and  no  question  will  be 
passed  upon  in  a  way  to  upset  prior  decisions  and  invalidate 
titles,  if  there  is  any  way  to  avoid  it.^ 

ence  to  a  certain  title  and  the  same  lowing  the  decision  to  stand.  Hop- 
will  in  regard  to  the  same  property  kins  v.  Hopkins,  40  Wis,  462.  But  not 
was  again  brought  up  for  construction  in  a  case  in  equity  where  the  ruling 
on  the  same  question  in  another  suit,  was  clearly  erroneous,  and  the  same 
it  was  held  that  the  former  decision  was  brought  directly  to  the  attention 
would  be  sustained  whether  techni-  of  the  court.  Bane  v,  Wick,  6  Ohio 
cally    conclusive  or    not.      Here    the  St.  13. 

court  put  it  in  the  proviso,  "  unless  1.  Dodge  v,  Gaylord,  ^3  and.  365 ; 
manifestly  erroneous."  But  the  rule  Tuttle  v,  Garrett,  74  111.  444;  Mat- 
does  not  usually  admit  such  a  reserva-  thews  v.  Sands,  29  Ala.  140;  Huffman 
tion.  Dugan  v,  Hollins,  13  Md.  162.  v.  State,  30  Ala.  534;  Thomason  v. 
Here  the  court,  by  Eccleston,  J.,  said:  Dill,  34  Ala.  177;  Ogden  v,  Larrabee, 
"  We  have  not  been  able  to  discover  a  70  111.  510;  Parker  v.  Pomeroy,  2  Wis. 
sufficient  reason  for  making  this  an  ex-  122 ;  Com.  v.  Stevens,  142  Mass.  457; 
ception  to  the  almost  uninterrupted  Taliaferro  v,  Barnett,  47  Ark.  359; 
practice  of  all  courts  of  receiving  their  State  v.  Baughman,  38  Ohio  St.  455  * 
own  decisions  as  of  binding  force.''  Richmond  St.  R.  Co.  v.  Reed,  83  Ind. 

Relatloii  of  Landlord  and  Tenant. —  9;    Heinlen  v,  Martin,  59  Cal.   181; 

Where  a  decision  was  given  that  if  a  Reed  v,  Atlantic,  etc.,  R.  Co.,  21  Fed. 

landlord,  without  the  consent  of  the  Rep.  283;  Pond  t;.  Irwin,  113  Ind.  243; 

tenant,  should  enter  upon  the  premises  Weare    v.    Deering,    60    N.    H.     56; 

before  the  termination  of  the  lease  and  Frankland  v.  Cassadj',  62   Tex.  418 ; 

relet  them  to  another,  these  acts  would  Langford    v.   Wilkinson    County,    75 

release  the  tenant  from  his  covenant,  Ga.  502 ;    Feurt  v,  Ambrose,  34  Mo. 

except  as  to  such   part  of  the  rent  as  App.  360 ;  Hombs  v,  Corbin,  34  Mo, 

had  accrued  when  the  entry  was  made,  App.  393. 

and  afterwards  the   case  again   came  In  Donnerr^.  Palmer,  51  Cal.  629,  the 

before  the  court,  when  the  exception  court,  by  Wallace,  J.,  said  :  "  The  stipu* 

above   noted   was  adjudged    palpably  lation  distinctly  looked  to  the  rendition 

erroneous    and   unjust,  the    court  by  of  afinal  judgment,  which  should  deter- 

Heydenfeldt,  J.,  refused  to  disturb  the  mine  that  Donner  or  Bradley ,the  one  or 

decision  because  it  was  the  law  of  the  the  other,  had  acquired  the  title  in  fee 

case,  and  said :  "  The  latter  portion  of  to  the  undivided  quarter  assumed  and 

that  decision  is  in  abrogation  of  one  of  admitted  to  have  been  formerly  vested 

the  plainest  principles  of  the  law,  and  in  Yontz.     We  cannot  regard  it  as  re* 

if  this  case  was  a  new  one  I  would  not  serving  the  question  as  to  whether  or 

hesitate  to  overrule  it.    But  legal  rules  not  Yontz  himself  ever  had  the  title, 

deprive  us  of  the  power  to  do  so.    The  or  as  merely  presenting   the  abstract 

decision  having  been  made  in  this  case,  question  of  the  relative  priority  of  the 

it  has  become  the  law  of  the  case,  and  lien  under  which  each  claimed  to  have 

18    not  now  the  subject  of    revision."  acquired   that    title   for   himself.      It 

Dewey  v.  Gray,  2  Cal.  377.  cannot  be  considered  that  it  was  the 

The  same  reasons  were  held  in  pro-  purpose  of  the  parties  to  obtain   the 

ceedings  for  divorce,  sufficient  for  al-  opinion  of  the  court  upon  one  ab- 
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S.  Questioiifl  of  Jurifldiction. — ^The  same  principle  applies  in  regard 
to  decisions  relating  to  jurisdiction.  If  there  has  been  either  a 
direct  or  an  implied  decision  as  to  jurisdiction,  the  question  can- 
not be  raised  again  or  reopened  in  the  same  case,  although  the 
decision  might  be  reversed,  modified  or  affirmed  in  another  case.^ 

YL  LlKlTATlon  07  THE  BVLl. — There  are  certain  reasonable 
limitations  to  this  as  to  almost  all  rules.  There  are  clear  and 
palpable  mistakes  of  law  which  should  be  corrected,  especially 
when  it  can  be  done  without  injury  to  any  person  or  property. 
If  no  injury  or  injustice  would  result  to  anyone,  and  a  future 
and  permanent  benefit  would  undoubtedly  result,  the  correction 
should  be  made  at  once.  No  prior  decision  is  to  be  reversed 
without  good  and  sufficient  cause,  yet  the  rule  is  not  in  any 
sense  iron-clad,  and  the  future  and  permanent  good  to  the  public 
is  to  be  considered  rather  than  any  particular  case  or  interest. 
Even  if  the  decision  affects  real-estate  interests  and  titles,  there 
may  be  cases  where  it  is  plainly  the  duty  of  the  court  to  interfere 
and  overrule  a  bad  decision.  Precedent  should  not  have  an  over- 
whelming or  despotic  influence  in  shaping  legal  decisions.  No 
elementary  or  well  settled  principle  of  law  can  be  violated  by  any 
decision  for  any  length  of  time.  The  benefit  to  the  public  in  the 
future  is  of  greater  moment  than  any  incorrect  decision  in  the 
past.  Wherever  a  correction  can  be  made  without  working  more 
harm  than  good,  it  should  be  done.^ 

stract  proposition  in  the  first  instance,  the  principle  there  laid  down  is 
and  then  upon  another,  and  so  on  ad  of  injurious  import.  We  tiiink  that 
infinitum^  as  they  may  see  proper  to  principles  of  commercial  law  long 
submit  them,  and  to  be  followed,  it  established  and  maintained  by  a 
may  be,  by  no  determination  of  the  consistent  course  of  decision  in  the 
ultimate  rights  of  either  party.  Our  other  States  should  not  be  disturb- 
Judicial  system  has  not  as  yet  pro-  ed;  that  the  tendency  of  such  dis- 
Tided  for  the  establishment  of  moot  turbance  in  any  instance  is  to  con- 
courts,  or  made  it  our  duty  to  solve  fusion  and  uncertainty,  and  gives  rise 
legal  conundrums  for  purposes  of  mere  to  perplexing  litigation  and  doubts 
amusement  or  instruction."  and   uneasiness  in   the    public    mind. 

1.  Washington  Bridge  Co.  r.  Stew-  Almost  any  general  rule  governing 
art,  3  How.  (U.  S.)  413;  Clary  v,  commercial  transactions,  if  it  has  been 
Hoaeland,  6  Cal.  685 ;  Rising  r.  Carr,  long  and  consistently  upheld  as  a  part 
70  111.  596 ;  Hawley  v.  Smith,  45  Ind.  of  the  general  system,  is  better  than  a 
183 ;  Kibler  v.  Bridges,  5  S.  Car.  336;  rule  superseding  it,  though  the  latter 
Dewey  v.  Gray,  2  Cal.  377 ;  Dugan  v,  were  much  better  as  an  original  propo- 
Hollins,  13  Md.  162;  Tompson  v.  Al-  sition.  Men  knowing  how  the  law 
bert,  15  Md.  385;  Bane  v,  Wick,  6  has  been  generally  received  and  re- 
Ohio  St.  13;  Hopkins  v.  Hopkins,  40  peatedly  adjudged  govern  them- 
Wis.  462.     See  also  last  preceding  note,  selves  and  are  advised  by  their  counsel 

8.  Bane  v,  Wick,  6  Ohio  St.  14;  accordingly;  but  if  courts  establish 
Gwin  V.  McCarroll,  i  Smed.  &  M.  new  rules  whenever  they  are  dissatSs- 
(Miss.)  371 ;  McFarland  v.  Pico,  8  Cal.  fied  with  the  reasons  upon  which  the 
631;  San  Francisco  t^.  Spring  Valley  old  ones  rest,  the  standards  of  corn- 
Water  Works,  48  Cal.  509;  Aud  v,  mercial  transaction  would  be  de- 
Magruder,  10  Cal.  291.  In  this  last  stroyed  and  commercial  business 
case,  the  court,  by  Baldwin,  J.,  said:  regulated  by  a  mere  guess  at  what  the 
*'In  overruling  the  case  of  Bryan  opinion  of  the  judges  at  the  time 
V,  Berry  (6  Cal.  394),  we  feel  less  might  be,  and  not  by  a  knowledge  of 
reluctance    because    we    think    that  what   the    doctrines    of    recogniMd 
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Where  vital  and  important  public  or  private  rights  are  coiv 
cerned  and  the  decisions  regarding  them  are  to  have  a  direct  and 
permanent  influence  in  all  future  time,  it  becomes  the  duty  as 
well  as  the  right  of  the  court  to  consider  them  carefully  and  to 
allow  no  previous  error  to  continue  if  it  can  be  corrected.  The 
reason  that  the  rule  of  stare  decisis  was  promulgated  was  on  the 
ground  of  public  policy,  and  it  would  be  an  egregious  mistake  to 
allow  more  harm  than  good  to  accrue  from  it.  Much  not  only  of 
legislation  but  of  judicial  decision  is  based  upon  the  broad 
ground  of  public  policy,  and  this  latter  must  not  be  lost  sight  of. 
Permanent  rights  should  not  be  interfered  with  if  it  can  be 
avoided,  others  may  with  less  hesitancy.^ 

Yn.  Thb  £u£E  as  Bbtweeh  State  ahd  Febebal  GoirETs.^On 

questions  of  the  construction  or  application  of  provisions  of  the 
Federal  Constitution,  of  treaties,  and  of  Federal  law,  the  decisions 
of  the  Federal  courts  have  the  greater  weight ;  on  such  questions 
the  decisions  of  the  Supreme  Court  of  the  United  States  are 
binding  upon  the  State  courts.  On  questions  of  the  construction 
or  interpretation  of  State  statutes  or  constitutions,  the  decisions 
of  the  court  of  the  State  whose  constitution  or  statute  is  in  ques- 
tion are  followed  by  the  Federal  courts.*    On  questions  of  general 

works  of  authority  and  the  precedents  attacked  on  the  ground  that  it  had  no 

of  the  courts  are.    The    commercial  support  from  the  cases  whence  it  pur* 

law  has  a  system  of  its  own,  built  up  ported  to  be  derived,  and  the  court 

bj  centuries  and  the  wisdom  of  learned  yielded,  and  said  in  regard  to  the  posi- 

jurists  all  over  the  world.    It  is  not  lo-  tive  right  and  duty  of  a  court  to  cor^ 

cal  but  applicable  to  all  the  States  with  rect  errors  when  practicable :  "Do  wt 

few     modifications ;    and    California,  violate  the  doctrine  of  stare  decisis  by 

eminently  commercial  in  her  charac-  now  correcting  the  mistake  and  going 

ter,  and  in  close  commercial  connec-  back  to  the  well-established  doctrine 

tion  with  the  other  States,  finds  her  which  that  case  has  disturbed?    If  w« 

interest  and  safety  in  adhering  to  the  do,  we  commit  a  greater  error  than 

well-settled  general  rules  which  pre-  the  one  we  have  felt  bound  to  correct; 

vail   in   those   States  as  the    laws  of  for  that  doctrine,  though  incapable  d 

trade.     We   repeat,  the  stability  and  being  expressed   by    any    sharp    and 

certainty  of  these   rules  are  of  more  rigid  definition,  and  therefore  incapa* 

importance  than  any  fancied  benefits  ble  of  becoming  an  institute  of  positive 

which  might  accrue  from  any  innova-  law,  is    among    the    most   important 

tion  upon  the  system.    Innovation  be-  principles  of  good  government/' 

gets  innovation;  and  we  cannot  always  1.  Hardigree  v,  Mitchum,    51   Ala. 

see  with  clearness  what  is  to  be  the  151;  Linn  v.  Minor,  4  Nev.  463;  Hoi- 

consequence  of  the   new  rule  estab-  linshead  v,  VonGlahn,  4  Minn.  190; 

lished.    .    .    .    The  doctrine  of  stare  1  Kenf  s  Com.  477 ;  Pratt  v.  Brown,  1 

decisis  seriously  invoked   by  the   re-  Wis.  609;  Butler  v.  Van  Wyck,  i  Hill 

spondenfs  counsel  can  have  no  effect;  (N.   Y.)   459;  Callender  i;.  Keystone 

or,  if  any,  only  the  effect  to  induce  us  Mut.  L.  Ins.  Co.,  23  Pa.  St.  474;  Aud 

the  more  readily  to  return  to  a  princi-  v,  Magruder,  10  Cal.  391. 

pie  recognized,  we  believe,  for  many  S.  There  is  no  difficulty  in   stating 

years,  everywhere  else  in  the  commer-  the  rule;  the  difficulty  is  In  its  appli- 

cial  world.    The  conservative  doctrine  cation.    The  Supreme   Cotu:t  of   th« 

of  stare  decisis  was  never  designed  to  United  States  has  said  that  an  ejects 

protect  such  an  innovation."  ment  in  a  Federal  court  is  governed 

Andsee,  to  the  same  effect,  the  reason-  by  the  local  statute  givli^  one  or  mort 

ing  of  the  Pennsylvania  court  In  Cal-  new  trials  as  of  right.     Equator  Mio«y 

lender  v.  Keystone  Mut.  L.  Ins.  Co.,  23  etc.,  Co.,  xk  Hall,  106  U.  S.  86. 

Pn,  St  471,  where  a  prior  decision  was  It  was  held  in  Hamilton  Bank  «• 
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Dudley,  2  Pet.   (U.  S.)  492,  that  fed-  State  court  denying  the  validity  of  a 

eral  courts  should  follow  the  decision  statute  on  the  ground  that  it  was  not 

of  a  State  court  as  to  the  validity  of  a  enacted  in  the   mode  required  by  the 

local  law  under  the  State  constitution.  State  constitution.     South   Ottawa  t*. 

So    in    East   Hartford    r.    Hartford  Perkins,  94  U.  S.  260;   Post  r.  Kendall 

Bridge  Co.,  10  How.  (U.  S.)  511 ;  East  County,  105  U.   S.  667.    Jn  line  with 

Hartford  v,  Hartford  Bridge  Co.,  10  the  current  of  the  foregoing  cases  are 

How.    (U.    S.)    541,    and    Webster  v,  Elmwood  Tp.  v.  Marcy,92   U.  S.  289, 

Cooper,  14  How.  (U.  S.)  488,  it  was  and  Indianapolis,  etc.,  K.  Co.  v.  Vance, 

held   that  a  decision   by  the   highest  96  U.  S.  450. 

court  of  a  State  that  a  statute  of  the  On  a  question  of  the  construction 

State  is  repugnant  to  the  constitution  and  effect  of  a  State  statute  regulatings 

of  the  State,  was  binding  upon   the  voluntary  assignments,  a  decision  by 

Federal  courts.  the   State  supreme  courts    binds  the 

In  Gut   V,   Minnesota,  9  Wall.  (U.  federal  courts.     Union   Bank  v,  Kan- 

S.)  35i  it  was  held  that  the   Federal  sas  City  Bank,  136  U.  S.  223. 

courts  were  bound  by  the  decision  of  WheVe   the    supreme    court  affirms 

the  highest  court  of  the  State  that  a  the  validity  of  a  voluntary  conveyance, 

statute  of  the  State  was  not  in  conflict  the    Supreme    Court    of    the   United 

with  the  constitution  of  the  State.  States   will    follow    it,  although    the 

In   Oilman  v,  Sheboygan,  2    Black  statute  is  common  to  many  States  and 

(U.    S.)    510,  the  supreme  court  fol-  some    have    differently  construed    it. 

lowed  the  decision  of  a   State  court  Randolph  v.  Quidnick  Co.,  135   U.  S. 

holding  a  statute  requiring  a  railroad  457. 

aid   tax  leviable  exclusively  on  realty  Where,  in   an    action  for    personal 

to  be  in   violation  of  a   provision  of  injuries  received  by  a  passenger  while 

the   State  constitution  declaring  that  traveling  on   Sunday,  the  trial  court 

the  rule  of  taxation  should  be  uniform  ruled  that  the  plaintiff's  evidence  did 

and  that  taxes  should  be  levied  on  such  not  show  that  he  was  traveling  either 

property    as    the    legislature    should  irom  necessity  or  charity,  and  he  took 

prescribe.  a    nonsuit,  and  sued  in  the    United 

In  Chambers  County  v.  Clews,  21  States  circuit  court,  this  court  refused 
Wall.  (U.  S.)  317,  it  was  held  that  the  to  submit  the  question  of  necessity  or 
Supreme  Court  of  the  United  States  charity  to  the  jury.  Bucher  v.  Che- 
was  bound  by  a  decision  of  the  highest  shire  R.  Co.,  125  U.  S.  555. 
court  of  the  State  declaring  constitu-  It  was  held  in  Fairfield  v.  Gallatin 
tional  a  statute  under  which  municipal  County,  100  U.  S.  47,  that  the  United 
bonds  had  been  issued.  States   Supreme  Court  would   follow 

In  Gelpcke  v.  Dubuque,  1  Wall,  (U.  the  decisions  of  the  State  court  con- 
S.)  175,  it  was  held  that  where  the  struing  the  State  constitution,  even 
State  court,  by  a  series  of  decisions,  though  such  construction  was  contrary 
had  affirmed  the  right  of  a  State  leg-  to  that  given  by  the  Federal  court  in  a 
islature,  under  the  State  constitution,  rule  of  property  having  been  iixed  by 
to  authorize  the  issue  of  munclpal  the  interpretation  of  the  State  court 
bonds  in  aid  of  a  railroad,  the  United  and  not  having  been  abandoned. 
States  Supreme  Court,  on  approving  In  Louisiana  v,  Pilsbury,  105  U.  S. 
such  decisions,  would  follow  them  in  a  278,  it  was  laid  down  that  the  validity 
suit  on  bonds  issued  and  put  on  the  of  contracts  arising  under  a  provision 
market  while  those  decisions  remained  of  the  organic  law  of  a  State  must  be 
in  force,  even  though  the  State  court  determined  in  the  light  of  the  con- 
had  since  finally  overruled  them.  In  struction  given  to  such  provision  by 
this  case.  Miller,  J.,  dissented  and  the  highest  court  of  the  State.  To  the 
wrote  an  exhaustive  opinion  reviewing  same  effect  substantially  is  Randall  v. 
the  cases.  See,  on  this  point.  Have-  Brigham,  7  Wall.  (U.  S.)  523.  Other 
meyer  v.  Iowa  County,  3  Wall.  (U.  S.)  cases  of  the  same  court  asserting  or 
294;  Thomson  v.  Lee  County,  3  Wall,  recognizing  the  general  doctrine  are 
(U.  S.)327;  Mitchell  v.  Burlington,  4  M^Keen  v.  Delancy,  5  Cranch  (U.  S.) 
Wall.  (U.  S.)  270;  Lamed  v.  Burling-  22;  Polk  z\  Wendal,  9  Cranch  (U.  S.) 
ton,  4  Wall.  (U.  S.)  275;  Lee  County  v.  87;  Thatcher  v,  Powell,  6  Wheat.  (U. 
Rogers,  7  Wall.  (U.  S.)  181 ;  Kenosha  S.)  119;  Sneed  v,  Wister,  8  Wheat.(U. 
V.  Lamson,  9  Wall.  (U.  S.)  477.  S.)    690;    Elmendorf    v.    Taylor,    10 

So  it  has  been  held  that  the  Federal  Wheat.  (U.  S.)  152 ;  M'Dowell  v.  Pey- 

courts  are  t>ound  by  the  decision  of  a  ton,  10  Wheat.  ( U.  S.)  454;  Shelby  v, 
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Guy,  II  Wheat  (U.  S.)36i ;  Jackson  v»  LfOmme,  22  Wall.  (U.  S.)  208 ;  Bailey 
Chew,  12  Wheat.  (U.  S.)  153;  Waring  v.  Magwire,  22  Wall.  (U.  S.)  215;  Se- 
V.  Jackson,  i  Pet.  (U.  S.)  570;  Davis  i;.  combe  v,  Milwaukee,  etc.,  R.  Co.,  23 
Mason,  i    Pet.   (U.    S.)   503;  Bell   v.  Wall.  (U.  S.)  108;  Conway  t;.  Taylor, 
Morrison,  i  Pet.  (U.  S.)  351;  D'Wolf  1  BJacfc  (U.  S.)  603;  Vance  v.  Camp- 
V.  Rabaud,  i  Pet.  (U.  S.)  476;  Beach  bell,  i  Black  (U.  S.)  427;  Haussknecht 
V.  Viles,  2  Pet.  (U.  S.)  675;  Gardner  v.    Claypool,    i    Black    (U.   S.)  431; 
V.  Collins,  2  Pet.  (U.  S.)  58 ;  Patterson  Wright  v.  Bales,  2  Black  (U.  S.)  535 ; 
V.  Jenks,  2  Pet.  (U.  S.)  216;  Hamilton  Leffing^ell  v,  Warren,  2  Black  (U.  S.) 
Bank  v,  Dudley,  2   Pet.  (U.  S.)  492;  599;  Sumner  v.  Hicks,  2  Black  (U.  S.) 
M'Cluny  v.  Silliman,  3   Pet.  (U.  S.)  532;  Townsend  v.  Todd,  91  U.  S.  452; 
270;  U.  S.  V,  Morrison,  4  Pet.  (U.  S.)  Taylor  v.  Secor,  92  U.  S.  s75;  Kibbe  v, 
124;  Hinde  v.  Vattier,  5  Pet.  (U.  S.)  Ditto,    93    U.   S.    674;    Leavenworth 
398;  Henderson  v.  Griffin,  5  Pet.  (U.  County  i\  Barnes,  94  U.  S.  70;   East 
S.)  151 ;  Green  v,  Neal,  6  Pet.  (U.  S.)  Oakland  Tp.  v.  Skinner,  94  U.  S.  2^5 ; 
201 ;  Ross  t;.  McLung,  6  Pet.  (U.  S.)  Stone   v.    Wisconsin,  94   U.   S.   181; 
283;  Livingston  v.  Moore,  7  Pet.  (U.  Lawrence  v.  Chicago,  etc.,  R.  Co.,  94 
S.)469;  Brashear  v.  West,  7  Pet.  (U.  U.  S.   164;   Peik  v.  Chicago,  etc.,  R. 
S.)  608 ;  M'Cutchen  v.  Marshall,  8  Pet.  Co.,  94.  U.   S.  164;  Adams  v.  Mayor, 
(U.  S.)  220;  U.  S.  Bank  v.  Daniel,  12  etc.,  ot  Nashville,  95  U.  S.  19;  Hall  v. 
Pet  (U.  S.)  32;  U.  S.  V.  Coombs,  12  DeCuir,  95  U.  S.  4S5;  Brine  v.  Hart- 
Pet.  (U.  S.)  72;  Ross  V,  Duval,  13  Pet.  ford  F.  Ins.  Co.,  96  U.  S.  627;  Meister 
(U.  S.)  45;  Wilcox  V,  Hunt,  13  Pet.  v.    Bissell,    96   U.   S.  83;  Meister   v. 
(U.  S.)  378;  Harpending  v.  Reformed  Moore,  96  U.  S.  76;  Allis  v.  Minnesota 
Protestant  Dutch  Church,  i6  Pet.  (U.  Mut.  L.  Ins.  Co.,  97  U.  S.  144;  Davie 
S.)455;  Sims  v,  Hundley,  6  How.  (U.  v.  Briggs,  97  U.  S.  628;  Amy  v.  Du- 
S.)  I ;  Nesmith  v.  Sheldon,  7  How.  (U.  buque,  ^  U.  S.  470;  Orvis  v.  Powell, 
S.)8i2;  Luther  v.  Borden,  7  How.  (U.  98  U.  S.  176;  Atlantic,  etc.,  R.  Co.  v, 
S.)  I ;  Alabama  State  Bank  v.  Dalton,  Georgia,  98  U.  S.  359;  Howe  Mach. 
9 How.  (U.  S.)  522;  Van  Rensselaer  v.  Co.  v.  Gage,  100  U.  S.  676;  American 
Kearney,  11  How.  (U.  S.)  297;  U.  S.  v.  Emigrant  Co.  v,  Adams  County,  100 
Reid,  12  How.  (U.  S.)  361 ;  Murray  v.  U.  S.  61 ;  Mohr  v,  Manierre,  101  U.  S. 
Gibson,  15  How.  (U.  S.)  421 ;  Curran  417;    Fleitas   v.   Cockrem,   loi    U.    S. 
V.  Arkansas,  15  How.  (U.  S.)  304;  U.  301 ;  Scipio  v.  Wright,  loi  U.  S.  665; 
S.V.  Coxe,  18  How.  (U.  S.)  100;  Beau-  Bowditch   v.    Boston,  loi    U.   S.   ife; 
regard  v.  New  Orleans,  18  How.  ( U.  Swift  v.  Smith,  102  U.  S.  442 ;  Barrett 
S.)  497;  Morgans.  Curtenius,  20  How.  zk   Holmes,   102    U.  S.  651;  Ohio   v, 
(U.  S.)    I ;    Fisher  v,   Haldeman,    20  Frank,  103  U.  S.  697;  Florida  Cent.  R. 
How.     (U.     S.)    186;     Middleton    v.  Co.  t;.  Schutte,  103  U.  S.   118;  Bondu- 
McGrew,  23  How.  (U.  S.)  45  ;  Smith  v.  rant  v.  Watson,  103  U.  S.  281 ;  Thomp- 
McCann,  24   How.  (U.  S.)  398;    Suy-  son   v.  Perrine,  103  U.  S.  806;  Moores 
dam  V.  Williamson,  24  How.  cU.  S.)  v.  Citizens  Nat.  Bank,  104  U.  S.  62^; 
427 ;  Foote  v.  Egery,  24   How.  (U.S.)  Post    v.  Kendall    County,   105    U.   S. 
267;  League  v.  Egery,  24  How.  (U.  S.)  667;    Burgess  v,  Seligman,   107  U.  S. 
264;  Ryan  w.  Bindley,  i  Wall.  (U.  S.)  20;   Connecticut  Mut.  L.  Ins.  Co.  v, 
66;  Christ;^  v.  Pridgeon,  4  Wall.  (U.  Cushman,    108   U.  S.   51;   Bendey   v. 
S.)  196;  Nichol  V.Levy,  5  Wall.  (U.  Townsend,   109   U.   S.  665;    Flash  v, 
S)   433;  Williamson    v.    Suydam,    6  Conn,  109  U.  S.  371 ;  San  Francisco  v. 
Wall.  (U.  S.)   723;  Lane  County  v.  Scott,  in  U.S.  768;  Britton  z;.  Thorn- 
Oregon,  7  Wall.  (U.  S.)  71 ;  Walker  v,  ton,  112  U.  S.  526;  Connecticut  Mut. 
Walker,  9  Wall.  (U.  S.)  743;  McGoon  L.  Ins.  Co.  v.  Union  Trust  Co.,  112  U. 
V,  Scales,  9  Wall.  (U.  S.)  23;  Williams  S.  250;  Bond  v.  Dustin,  112  U.  S.  604; 
V,  Kirtland,    13    Wall.    (U.  S.)  306;  Leeper  v.  Texas,  139  U.  S.  462;Ger- 
Richmond  v.  Smith,  15  Wall.  (U.S.)  man  Sav.  Bank  v,  Franklin   County, 
439;  Davis  v.  Gray,  16  Wall.  (U.   S.)  128   U.    S.    526;    Anderson  v.  Santa 
203;  Olcott  V,  Fond  du   Lac  County,  Anna,  116  U.  S.  356. 
i6Wall.  (U.S.)  678;  Walker  V.Marks,  Federal  courts  other  than  the  Su- 
17  Wall.  (U.  S.)  648;  Allen  v.  Massey,  preme  Court  have  thus  applied  the 
17  Wall.  (U.  S.)  351;  Carroll  County  rule:  The  decision  of  the  supreme  court 
V.  U.  S.,  18  Wall.  (U.  S.)  71 ;  Tioga  R.  of  a  State  that  a  particular  corporation 
Co.  V,  Blossburg,  etc.,  R.  Co.,  20  Wall,  is  a  corporation  of  that  State  is  bind- 
(U.S.)  137;  Erie  R.  Co.  v,  Pennsylva-  ingon  the  Federal  courts.  Fitzgerald  v. 
nia,  31  WalL  (U.  S.)  493 ;  Sweeney  v.  Missouri  Pac  R.  Co.,  45  Fed.  Rep.  812. 
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mercantile  and  commercial  law  the  Federal  decisions  have  no 
special  influence  or  control  over  State  decisions.^  In  determining 
property   rights   founded   on   the   constitution  of  Spanish   and 

If    municipal    bonds    are    declared  See  also  New  England    Mortgage 

invalid  by  one  of  the  judges  holding  Security  Co.  v.  Gay,  33  Fed.  Rep.  636; 

the  circuit  court,  and  the  case  is  pend-  Talcott   v.   Pine  Grove  Tp.,   i    Flip, 

ing  on  a  writ  of  error  in  the  supreme  (U.  S.)  120;  Tomes  n.  Barney,  35  Fed. 

court  in   a  subsequent  suit  involving  Rep.   112;   Consolidated   Roller    Mill 

the  same  bonds  tried  by   one  of  the  Co.  v.  Smith  Middlings  Purifier  Co^ 

other  judges  holding  the    court,  the  40   Fed.  Rep.  305 ;  U.  S.  v,  Garling- 

former  judgment  should   be  followed,  house,  4  Ben.  (U.  S.)  205. 

notwithstanding  a  difference  of  opin-  State  courts  have  discussed  and  ap- 

ion  until  the  supreme  court  has  passed  plied  the  rule  in  the  following  cases: 

on  the  questions  involved.      Norton  v.  Dubuque  County  r.  Dubuque,  etc.,  R. 

Taxing  District  of  Brownsville,  36  Fed.  Co.,  4  Greene  (Iowa)  i ;  State  v,  Bi»- 

Rep.  99.  sell,  4  Greene  (Iowa)   328;  Clapp  v. 

Where  the  supreme  court  of  a  State  Cedar  County,  5  Iowa  15 ;  68  Am.  Dec* 

decides  that  a  penal  code  is  or  is  not  678 ;  Stokes  v,  Scott  County,  10  Iowa 

duly  enacted  under  the  State  constitu-  166;  McClure  v.  Owen,  26  Iowa  253; 

tion,  the  decision  will  not  be  reviewed  Stokes  v.  Scott  County,  10  Iowa  166; 

hy  a  Federal  court  on  habeas  corpus^  Bressler  v.   Wayne  County,  25   Neb. 

In  re  Duncan,  139  U.  S.  449;  it  being  468;  Howe  v,  Welch,  14  Daly  (N.  Y.) 

the  general  rule  that  penal  statutes,  in  80;  Krogg  v.  Atlanta,  etc.,  R.  Co.,  77 

habeas  corpus    proceedings,   are  con-  Ga.  202  ;  4  Am.  St.  Rep.  79;  Mclntyre 

trolled    by   the    construction    of    the  v,   Kamm,   12    Oregon   253;    Lord  v. 

State  courts.     In  re  Converse,  42  Fed.  Cannon,    75    Ga.    300;    (Soodnow     v. 

Rep.  217.  Wells,  67    Iowa    654;    Forepaugh  ©• 

If,  under  the  Judiciary  Act  of  1789,  Delaware,  etc.,  R.  Co.,  128  Pa.  St.  217; 

the  circuit  courts  have  jurisdiction  of  15  Am.  St.  Rep.  672;  Com.  v,  Steven]% 

personal  rights  and  duties,  because  of  142  Mass.  457. 

adverse  citizenship  or  the  alienage  of  1.  It  was  held  by  this  court  at  an 

a  party,  then  on  application  of  a  citi-  early  day  that  the  provision  of  the  jti« 

zen  of  a  foreign  country  residing  with-  diciary  act  declaring  that  the  laws  of 

out  the  United  States,  to  have  awarded  the  States  should  be  rules  of  decision 

to    him    the  custody  of  his   child  as  in  the  Federal  courts  in  certain  cases 

against  its   mother  and  grandmother  did  not  apply  to  the  decisions  of  the 

(or  others),  citizens  of   a   State,  the  State  courts  in  the  construction  of  or* 

courts   will   be  governed  by  the  stat-  dinary  contracts    or    on  questions  of 

utes  and  decisions  of    the   State.    /;/  general  commercial  law.    Swift  v,  Ty 

re  Barry,  42  Fed.  Rep.  113.  son,  16  Pet.  (U.  S.)  i. 

Where  a   court  decided    that    acts  .  This  principle  was   applied  as   fol- 

were   invalid  which  gave   priority  to  lows,  viz. :    That  the  Federal  courts 

material  and  supply  claims  over  mort-  were  not  bound  by  decisions  of  State 

gage  bonds,  it  was  held  that  the  decis-  courts  construing  and  determining  the 

ion  was  binding  on  the  Federal  courts,  legal    effect    of    insurance    contracts. 

Fidelity  Ins.,  etc.,  Co.  1'.  Shenandoah  Carpenter  v.  Providence  Washington 

Iron  Co.,  42  Fed.  Rep.  372.  Ins.  Co.,  16  Pet.  (U.  S.)  495.    Nor  by 

Where,  in  an  action  on  a  policy  of  decisions  of  State  courts  as  to  rights  of 

insurance,  a  supreme  court  has  held  the  parties  to  negotiable  paper ;  such 

that  certain  conduct  of  the  company  rights  dependingon  the  law  of  negotia- 

should   be  submitted  to  the  jury   as  ble  paper.  Oates  v.  First  Nat.  Bank,  100 

evidence  of  its  intention  to  waive  a  U.  S.  239;  Brooklyn  City,  etc.,  R.  Co.  v. 

forfeiture  for  over-insurance,  the  rul-  National  Bank,  ro2  U.S.  14.     Nor  by 

ing  is  binding  on  removal  to  a  Federal  a  decision   on   the  construction   of  a 

court.    Cleaver  v.  Traders'  Ins.  Co.,  contract  of  carriage.  Myrick  v.  Michl- 

40  Fed.  Rep.  711.    This  case  decides  gan  Cent.  R.  Co.,  107  U.  S.  102.  Nor  by 

indirectly  that  causes  on  removal  are  a  decision  construing  a  deed  by  the  rules 

bound  by   prior  rulings.    This  is  ex-  of  the  common  law.     Foxcroft  v,  Mal- 

pressly  declared   in    Lookout   Moun-  lett,4How.  (U.  S.)  753.    Norbyadeci- 

tain  R.  Co.  v,  Houston,  44  Fed.  Rep.  sion  on  a  question  of  equity  law.  Neves 

449.  V.  Scott,  13  How.  (U.  S.)  268.    Nor  by 
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law,  the  Federal  courts  follow  the  construction  laid 
down  by  the  courts  of  the  States  within  the  limits  of  which  such 
law  was  formerly  enforced.* 

8TABT. — The  word  "  start  "  is  not  limited  to  setting  out  upon 
a  journey  or  race ;  it  means,  as  well,  the  commencement  of  an 
enterprise  or  an  undertaking.* 

STATE  COXTBTS.— See  COURTS,  vol.  4,  p.  447 ;  JURISDICTION, 

vol.  12,  p.  244;  Municipal  Courts,  vol.  15,  p.  1202 ;  Surro- 
gate; United  States  Courts. 

As  to  the  concurrent  jurisdiction  of  State  and  Federal  courts, 
see  United  States  Courts. 

STATED  ACCOUHT.— See  ACCOUNT,  vol.  i,  p.  108. 


a  decision  as  to  the  liabili^  over  of  a 
tort-feasor.      Chicago  v.   Robbins,    2 
Btack  (U.  S.)  418.    And  see  further  as 
to  the  application    of    the    doctrine, 
Marlatt  v.  Silk,  11  Pet.  (U.  S.)  i ;  Mar- 
tin V.  Waddell,  16  Pet.  (U.  S.)   367; 
Lane  v.  Vick,  3  How.  (U.   S.)  464; 
Rowan  V.  Runnels,  5    How.   (U.  S.) 
134;  Williamson  v.  Irish  Presbyterian 
Congregation,  8   How.   (U.    S.)   565; 
WflUamson  v.  Berry,  8  How.  (U.  S.) 
^5;  U.  S.  V,  Reid,  la  How.  (U.  S.) 
361;  Carroll  v.  Carroll,  16  How.  (U. 
S)  275 ;  Plqna  Branch  Bank  v,  Knoop, 
16  How.  (U.  S.)  369;    Ohio  L.   Ins., 
etc.,  Co.  t?.  Debolt,  16  How.   (U.  S.) 
416;  Pease  V.  Peck,  18  How.   (U.  S.) 
595;  Butz  V.  Muscatine,  8   Wall.  (U. 
^•)  575;  Yates  V.  Milwankee,  10  Wall, 
(IJ.  S.)    497;   Delmas  v.  Merchants 
Mut.  Ins.  Co.,  14  Wall.  (U.S.)   661; 
Boyce  v.  Tobb,  18  Wall.  (U.  S.)  546; 
Pine  Grove  Tp.  v,  Talcott,  19  Wall. 
(U.  S.)  666;  Jefferson  Branch  Bank  v, 
Skellqr,  I  Black  (U.  S.)  436;  Venice  v. 
Mnrdock,  92  U.  S.  494 ;  Johnson  Coun- 
ty V,  Thayer,  94  U.  S.  651 ;   Douglass 
*.  Pike  County,  roi  (U.  S.)  677;  Rob- 
erts r.  Bolles,  loi  U.S.  119;  Wright V. 
Nagle,  loi  U.  S.   791 ;   Brooklyn  City, 
etc.,  R.  Co.  V,  National  Bank,  102  U.  S. 
^^  Thompson   v.  Perrine,  103  U.  S. 
^;  King  V.  Worthington,  104  U.  S. 
44J  Taylor  r.  Ypsilanti,  105  U.  S.  60; 
New  BttflEalo  Tp.  v.  Cambria  Iron  Co., 
'OS  U.  S.  73;  Ralla  County  r.  Douglass, 
'<>5  U.S.  72&;  BurgesB  v.  Seligman, 
107  U.  S.  20;  Pana  v.  Bowler,  107  U.  S. 
P%  Connecticut  Mut  L.  Ins.  Co.  v. 
Cushffiao,  108  U.  S.  51;  Green  County 
"0.  ConneaS)  109  U.  S.  104;  Lrouiaville, 
JU^R.  Ca  V.  Palmes,  loa  U.  S.  244; 
^ATTOll  County  V.  Smith,  11 1   U.  S. 
556;  Enfield  v.  Jordan,  119  U.  S.  680. 
oee  ako  Southern  Fac  R.  Co.  v.  Ch- 


ton,  32  Fed.  Rep.  457;  Myrick  v.  Heard, 
31  Fed.  Rep.  241;  Pickle  v.  Muse,  88 
Tenn.  389;  Forepaugh  v,  Delaware, 
etc.,  R.  Co.,  128  Pa.  St.  217 ;  15  Am.  St. 
Rep.  672. 

1.  Thus  in  Christy  v.  Pridgeon,  4 
Wall.  (U.  S.)  196,  it  "is  held  that  "  the 
Mexican  Colonization  law  of  August 
4,  1824,  though  general  to  the  republic 
of  Mexico,  was,  so  far  as  it  affected 
lands,  within  the  limits  of  Te»ms^  after 
the  independence  of  that  country,  a 
local  law  of  the  new  State,  as  much  so 
as  if  it  had  originated  in  her  legisla- 
tion. The  interpretation,  therefore, 
placed  on  it  by  the  highest  court  of 
the  State  must  be  accepted  as  the  true 
interpretation  so  far  as  it  applies  to 
titles  to  lands  in  that  State,  whatever 
may  be  the  opinion  of  this  court  of 
its  original  soundness.  If  in  courts  of 
other  States  carved  out  of  territory 
since  acquired  from  Mexico,  a  different 
interpretation  has  been  adopted,  the 
courts  of  the  United  States  will  follow 
the  different  rulings  so  far  as  it  affects 
titles  in  those  States.  The  interpreta- 
tion, within  the  jnriadictioD  of  a  State, 
of  a  local  law,,  becomes  a  part  of  that 
law,  as  much  so  as  if  incorporated  in 
the  body  of  it  by  the  legislature.  If 
different  interpretations  are  giyen  in 
different  States  to  a  similar  kiw,  that 
law,  in  effect,  becomes  by  the  inter- 
pretations, so  far  as  it  is  a  rule  of  ac- 
tion by  this  court,  a  different  law  in 
one  State  from  what  it  is  rn  another.'' 

See  also  Kennedy  v,  Hont,  7  How. 
(U.  S.)  586. 

2.  Graw  v.  Manning,  54  Iowa  fix. 
And  see  that  case  for  the  facts  which 
were  held  sufficient  to  bring  a  debtor 
within  a  clause  of  the  Iowa  statute  on 
attachments,  as  one  who  had  ''started" 
to  leaye  the  State. 
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I.  iNTBOBTrCTlOV. — The  term  State  lands  comprehends  all  lands 
in  the  possession  or  ownership  of  the  State,  as  distinguished  from 
lands  possessed  or  owned  by  private  individuals  or  by  the  United 
States.*  Land  which  is  not  the  property  of  private  persons  is 
held  to  be  the  property  of  the  State  within  whose  limits  it  lies, 
or  of  the  United  States,  according  to  the  circumstances.*  The  so 
called  public  lands,  being  the  property  of  either  the  State  within 
whose  limits  they  lie,  or  of  the  United  States,  the  title  to  them  can 
only  be  acquired  by  grant  from  the  sovereignty  to  which  they 
belong.'  The  mode  of  acquiring  title  to  lands  belonging  to  the 
State  is,  as' a  general  rule,  in  all  the  States,  founded  exclusively  upon 
statutes  general  or  special.^  Where  one  State  owns  lands  within 
the  limits  of  another  State,  it  occupies  simply  the  position  of  a 
private  proprietor,  and  its  estate  in  such  lands  is  subject  to  all 
the  incidents  of  ordinary  ownership.* 

n.  OsiGDr  AHD  AcauisiTiov  07  STATE  TITLE — 1.  In  General. — 
Ownership  of  land  by  a  State  may  arise  by  virtue  of  original 
ownership   by  State  sovereignty,   or  by  grant.    Acquisition  by 

1.  Anderson's  L.  Diet.  Georgia,  6  Pet.  (U.  S.)  543;  Fletcher 

2.  Tiedeman  on  Real  Prop.,  §  682;  3    v.  Peck,  6  Cranch  (U.  S.)  87;  John- 
Washb.  on  Real  Prop.  164;  i  Story  on    son  v,  M'Intosh,  8  Wheat.  (U.  S.)  571. 


Const.  3 ;  Doe  v,  Beardsley,  2  McLean 
(U.  S.)  412;  Johnson  v.  M'Intosh,  8 
Wheat.  (U.  S.)  543;  Terrett  v.  Taylor, 
9  Cranch  (U.  S.)  50. 

8.  Tiedeman  on   Real  Prop.,  §  682 ; 


4.  Minor's  Insts.  998 ;  2  Lomax  Dig. 
1J02  et  seq.  In  the  older  States  which 
have  long  had  public  lands  to  dispose 
of,  there  are  few  statutes  or  decisions 
on  the  subject  which  are  now  practi- 


Bingham  on  Real  Estate  80;  3  Washb.    cally  in  force.    Hilliard  on  Real  Prop. 

on  Real  Prop.  186;  Doe  v.  Beardsley,    236. 

a   McLean  (U.  S.)  412;  Worcester  v.        6.  Burbank  v.  Fay,  65  N.  Y.  57. 
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State  sovereignty  may  be  classified  into  acquisition  by  virtue  of 
riparian  rights,  by  escheat,  or  by  forfeiture ;  of  these,  each  in  its 
order. 

2.  Original  Ownership. — The  States  which  possess  land  by  virtue 
of  original  ownership  are  Connecticut^  Delaware^  Georgia^  Mary- 
land,  Massachusetts,  New  Hampshire,  New  Jersey^  New  York, 
North  Carolina,  Pennsylvania,  Rhode  Island,  South  Carolina, 
Texas,  and  Virginia?-  In  these  States  lands  not  held  as  the 
private  property  of  individuals,  or  ceded  by  the  State  to  the 
general  government,  belong  to  the  State  within  whose  limits  they 
lie  *  In  the  other  States  the  public  lands  not  given  to  the  States 
by  act  of    congress  are  the  property  of  the   United  States.* 

1.  Tiedeman  on  Real  Prop.,  §§  682,  The  reason  for  this  difference  in  the 
744;  3Washb.  on  Real  Prop.  183-184;  ownership  of  the  public  lands  lying 
Terrett  v,  Taylor,  9  Cranch  (U.  S.)  within  the  limits  of  the  different  States 
50;  Worcester  v,  Georgia,  6  Pet.  (U.  involves  a  matter  of  history.  Accord- 
S.)543;  Johnson  V.  M'Intosh,  8  Wheat,  ing  to  the  principles  of  international 
(U.  S.)  543;  Irvine  v.  Marshall,  20  law,  as  understood  by  the  European 
How.  (U.  S.)  558.  powers,  the  Indian  tribes  in  America 

2.  Tiedeman  on  Real  Prop.,  §  744;  were  regarded  as  mere  temporary  oc- 
3  Washb.  on  Real  Prop.  184-188-189;  cupantsof  the  soil.  Their  right  to  the 
Martin  v.  Waddell,  16  Pet.  (U.  S.)  soil  was  considered  to  be  in  the  nature 
367;  Pollard  T'.  Hagan,  3  How.  (U.  S.)  of  revocable  or  defeasible  licenses  or 
212;  U.  S.  V.  Kagama,  118  U.  S.  375.  tenancies  at  will.    The  absolute  right 

3.  3  Washb.  on  Real  Prop.  182-184;  of  property  and  dominion  were  con- 
Tiedeman  on  Real  Prop.,  §  744 ;  Terrett  sidered  to  belong  to  the  European  na- 
V.  Taylor,  9  Cranch  (U.  S.)  50;  Wor-  tions  by  which  any  portions  of  the  soil 
cester  r.  Georgia,  6  Pet.  (U.  S.)543;  were  first  discovered.  Martin  v.  Wad- 
Johnson  I'.  M'Intosh,  8  Wheat.  (U.  S.)  dell,  16  Pet.  (U.  S.)  367;  3  Washb.  on 
543.  Real  Prop.  182;  4   Dane  Abr.  6&-70. 

Upon  the  admission  into  the  Union  See  an  article  on   Indian  Titles  in  13 

of  a  State  formed  from  the  territory  Albany  Law  Jour.  28. 
of  the  United  States,  the  right  of  emi-        The  Indians,  therefore,  were  deemed 

nint  domain  passes  to  the  State,  and  to  be  protected,  while  in  peace,  in  the 

nothing  remains  to  the  United  States  possession  of  their  lands.     Their  in- 

but  the  public  lands.     U.  S.  v.  Crosby,  terest,  however,  could  be  divested  only 

7  Cranch  (U.  S.)  115  ;    Kerr  v.  Moon,  by  conquest  or  purchase.    They  could 

9^Vhiat.  (U.S.)  565;  Pollard  V.  Hagan,  transfer   the  title  absolutely  to  none 

I  How.  (U.  S.)  212  ;  Turner -y.  Ameri-  other  than  the  sovereign  of  the  coun- 

»an  Baptist  Nfissionary  Union,  5  Mc-  try.     i  Kent's  Com.  257-259;    Doe  v. 

Lean  ;U.  S.)  344;  Darby  v.  Mayer,  10  Beardsley,    2    McLean    (U.   S.)   412; 

Wheat.  (U.  S.)  465  ;  Calloway  v.  Doe,  Stockton  v.  Williams,  i  Dougl.  (Mich.) 

J  Blackf.  (Ind.)  372;  Cutter  f.  Daven-  546;  Jackson  t'.  Porter,  i  Paine  (U.S.) 

port,  I  Pick.  (Mass.)  81 ;  11   Am.  Dec.  4S7;  Jackson  v.  Hudson,  3  Johns.  (N. 

149;  Nims  V.  Palmer,  6  Cal.  8.  Y.)  375;  3  Am.  Dec.  500;  Jackson  v. 

The  question   whether  the  title  to  Wood,  7  Johns.  (N.  Y.)  290;  Marshall 

public  lands    owned    by  the   United  t\  Clark,  4  Call  (Va.)  268;  Stevens  v. 

States  has    pa.ssed   from   the    United  Smith,  2  Kan.  243;  Langford  v,  U.  S., 

States,  is  to  be  determined  by  the  laws  12  Ct.  of  CI.  338. 

of  the  United  States.     But  as  soon  as        The   sovereignty  and  general  prop- 

the  title  shall  have   passed  from   the  erty  of  the  soil  in  the  territory  of  the 

1^  nited  States,  it   takes  the   character  original  thirteen  colonies  were  claimed 

pf  other  property  within  the  State  and  by  and  conceded  to  Great   Britain  by 

>^  subject  to  State  legislation.    Wilcox  the   right  of   discovery.      The   claim 

^Jackson,  13  Pet    (U.  S.)  498;  Can-  to  this  part  of  the  American  Continent 

non  r.  White,  16  La.  Ann.  89;  State  v.  which  lay  between  Newfoundland  and 

oacbelder,  5  Minn.  223 ;  80  Am.  Dec.  the  Gulf  of  Mexico  was  based  upon 

4'^-  the  discovery  of  that  part  of  the  coast 
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by  John  Cabot  in  1496.    3  Washb.  on  State.    Terry  v.  Hennen,  4  La.  Ann. 

Real  Prop.  182;   i   Story  on  Const.  3;  458;      Foley    v,      Harrison,     5      La. 

Johnson   f .  M'Intosh,    8   Wheat.    (U.  Ann.  75;  Pontalba  v.  Copland,  3   La. 

S.)    543;    Martin   v.   Waddell,  16  Pet.  Ann.  to;   Purvis  v.  Harmanson,  4  L.a. 

(U.S.) 367.  Ann.   421;    Gibson   v.  Chouteau,    13 

The  right  of  the  soil  and  more  or  less  Wall.  (U.  S.)  9a ;  Jourdan  v,  Barrett,  4 

of  the  sovereignty  was  granted  by  the  How.   (U.   S.)   169;  Union   Mill,  etc., 

crown  of  England  to  companies  or  pro-  Co.  r.    Ferris,  2  Sawy.   (U.   S.)  176; 

prietors  by  letters  patent,  under  which  Vansickle    v,    Haines,'^    7    Nev.    349; 

communities  were  formed,  with  greater  Lewis  f.  Lewis,  9  Mo.   182;  43   Am. 

or  less  powers  of  Jurisdiction  and  gov-  Dec.  540. 

ernment»  into  colonies,   provinces,  or  The  control   of    the   United   States 

proprietaries,   according  to  the  style  over  their  own  property  is  independent 

and  form  of  their  organization.     Wor-  of  locality,  and   no  state  or  territory 

cester  r.  Georgia,  6  Pet.  (U.  S.)  534.  can   interfere  with  their  control,  en* 

The  chartered  colonies  were  Massa-  joyment,  or  disposal  of  such  property; 

chusetts^   Rhode  Island^  and   Connecti'  nor  are  the  contracts  of  the   govern- 

cut.    The  provinces  were  New  Hamp-  ment,  with  respect  to  subjects  within 

shire^  New  Jersey^    Virginia^  North  its  constitutional  competency,  local  or 

Carolina^  South  Carolina,2tJid  Georgia,  confined   in   respect  to  their  effect  or 

The     proprietaries    were    Maryland^  operation  strictly  to  the  situs  to  which 

Pennsylvania,    Delaware,  and     New  they   relate.      Irvine  v.   Marshall,    20 

Torh.      I   Curtis    on    Const.    425;   3  How.  (U.  S.)   558;  Farrington  v.  Wil- 

Washb.  on  Real  Prop.  183.  son,  29  Wis.  3^3;  Union  Mill,  etc.,  Co. 

The  jurisdiction   ov^er  and  the  dis-  v,  Ferris,  2  Sawy.  (U.  S.)  176; 

posal  of  the  lands  within  the  limits  of  The  legislative  power  over  a  place 

these  bodies  politic  were,  as  a  general  purchased   by  the  United  States  with 

proposition,  committed   to  and  made  the  consent  of  the  legislature  of  the 

subject  to  the   immediate    governing  State,  is  transferred  from  the  State  to 

power  thereof  in  place  of  the  original  the    Federal    government,  except    as 

jurisdiction  and  property  of  the  royal  restrained  by  some  qualification  in  the 

government.    3  Washb.  on  Real  Prop,  expression  of  the  consent  of  the  State. 

183  ;  Jackson  v.  Hart,  12  Johns.  (N.  Y.)  Allegheny  County  v,  McClung,  53  Pa. 

81 ;  7  Am.  Dec.  280;  Com.  v,  Roxbury,  St.  482. 

9  Gray  (Mass.)  478.  Under  the  act  of  Congress  of   June 

Upon  the   treaty   of  peace  in  1783,  15,  1S36,  admitting  Michigan  into  the 

immediately   after  the   Revolution,  to  Union  as  a  State,  the  State  of  Michi^ 

whatever  lands  were  lying  outside  of  gan  is  expressly  prohibited  from  exer- 

the  boundaries  of  the  respective  colo-  cising  any  power  over  the  public  lands 

nial  governments,  and  previously   be-  within  her  limits.    Turner  v.  Ameri- 

longing  to  Great   Britain,  the  United  can  Baptist  Missionary  Union,  5  Mc- 

States     government    was    entitled    as  Lean  (U.  S.)  344;  Brewer  t;.  Kidd,  23 

successor  to  the  British  crown.     Com-  Mich.  440;  Auditor  General  i'.  Will- 

plete     control    of    these    lands     was  iams   (Mich.    1892),    53   N.   W.    Rep. 

vested  in  Congress  without  limitation.  1097. 

U.  S.  T'.  Gratiot,  14  Pet.  (U.  S.)  526;  In  Missouri,  the  constitution  pro- 
Fort  Leavenworth  R.  Co.  r.  Low^e,  vides,  that  the  assembly  shall  not  in- 
114  U.  S.  ^25  ;  Bagnell  r.  Broderick,  13  terfere  with  the  primary  disposal  of 
Pet.  (U.  *S.)  436;  U.  S.  V,  Maxwell  the  soil  by  the  United  States,  nor  with 
Land  Grant  Co.,  121  U.  S.  325;  Tame-  the  United  States'  regulations  for  se- 
ling  r.  U.  S.  Freehold,  etc.,  Co.,  93  U.  curing  title  to  purchasers.  Const  Mo., 
S.  644;  Grisar  v,  McDowell,  6   Wall  art.  to,  ^  i. 

(U.   S.)   363;   Irvine    x\  Marshall,   20  To  such  of  the  lands  as  belonged  to 

How.  (U.  S.)  558.  the  respective  colonial   governments 

Congress  shall   have  power  to  dis-  the  respective  States  which  succeeded 

pose  ofand  make  all  needful  rules  and  to  the  different  colonies  became  enti- 

regulations   respecting  the    territory,  tied,  and  acquired  the  power  to  dis- 

or  other    property  belonging  to  the  pose  of  them   as  they  might  see  fit. 

United  States.     tJ.  S.  Const.,  art.  4,  ^  3  Washb.  on   Real   Prop.   164-165;  i 

3,  ch.  T,  2.  Story  on  Const.  3  and   215;  Johnson 

And   this    power  cannot   be    inter-  v.  M'Intosh,  8   Wheat   (U.   S.)   543; 

fered    with,  nor  its    exercise    embar-  Martin  v.  Waddell,   16  Pet   (U.   S.) 

rassed    by    the     legislation    of    any  367 ;  i  Curtis  on  the  Const  425 ;  Jack- 
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ton  V.  Hart,  12   Johns.   (N.  Y.)  81;  Thompson,  18  Cal.  22;  79  Am.  Dec. 

7  Am.  Dec.  280;  Worcester  2;.  Geor-  151;    Estrada    v.     Murphy,    19    Cal. 

gia,  6  Pet.  (U.  S.)  544;  Com.  v,  Rox-  270;  Minturn  v.  Brower,  24  Cal.   669; 

burj,  9  Graj    (Mass.)   478;  i    Kent's  Leese  v.  Clark,  20  Cal.  422.     And  it  is 

Com.  259;  Terrett  v.  Taylor,  9  C ranch  a  principle   which  applies  to  all   in- 

(U.  S.)  50.  stances  of  a  change  of  sovereignty,  and 

The  confederation  of    the  colonies  is  a  recognized  principle  of  interna- 

was  formed  in  1777,  but  some  of  the  tional  law,  that  the  cession  of  property 

smaller  ones  hesitated  to  come  into  it ;  from  one  sovereignty  to  another  does 

one  obstacle  being  the  claim  of  Vir-  not,  independent  of  treaty  stipulations, 

ginitt^  New  2'orkf  and   some  of    the  impair  the  right  of  private  property. 

other  colonies,  to  what  were   called  The  cession  passes  only  public  prop- 

the  crown  lands,  that  had  not  been  lo-  erty,  and  the  sovereignty  over  the  ter- 

cated  and  settled,  though  within  what  ritory.     Vattel's  Law  of  Nations  388; 

was  claimed  to  be  their  charter  limits.  3  Washb.  on  Real  Prop.    189;    Bing- 

The   indefinite    terras    in   which   the  ham  on  Real  Estate  101. 

crown  grants  were  made  to  several  of  After  the  cession  of  Virg^inia  to  the 

these  colonies  were  sources  of  conflict  United  States  of  her  military  tract  she 

among  them,  and  gave  rise  to  claims  had   nothing  left  for  which  she  could 

of  an  almost  unlimited  extent  beyond  issue    a    patent.    3   Washb.  on   Real 

the  actual  settlements.    The  smaller  Prop.   189;  Miller  v.  Lindsey,  i  Mc- 

colonies,  which   were  excluded   from  Lean  (U.  S.)  32. 

these  territorial  claims,  insisted  that  In  Massac kusettSy  the  transition  of 
these  lands  ought  to  become  and  be  title  to  the  public  lands,  which  by  the 
deemed  part  of  the  public  domain,  charter  was  at  first  in  the  colonial 
and  held  by  the  confederacy  for  public  government,  was  to  that  of  the  prov- 
pQrpo6e8,and  Maryland  refused  to  be-  ince  under  the  new  charter,  and  from 
come  a  party  to  the  confederacy  until  that  to  the  commonwealth  at  the  Revo- 
1781.  In  the  meantime  New  Tork  lution.  The  fee  of  the  soil,  therefore, 
had  taken  steps  towards  ceding  the  from  that  time  was  in  the  common- 
lands  claimed  by  her,  and  was  followed  wealth,  unless  the  government  of  the 
by  Virginia^  Massachusetts^  Connecti-  colony  or  the  province  had  aliened  it. 
«r/,  Soutk  Carolina^  North  Carolina^  Com.  v.  Roxbury,  9  Gray  (Mass.)  478. 
and  Georgia;  and  these  lands  were  Massachusetts  has  owned  large 
ceded  to  the  general  government,  '*  to  tracts  of  land  in  Maine^  which  how- 
be  disposed  of  for  the  common  benefit  ever,  for  many  years  it  has  been  her 
of  the  United  States."  3  Washb.  on  policy  to  dispose  of  and  has  an  agent 
Real  Prop.  184,  and  note ;  Kent's  Com.  to  take  charge  of  same.  Hilliard  on 
259;    I  Story  on   Const.  215.    With  Real  Prop.  237. 

respect  to  lands  which,  prior  to  the  In  North  C<zr<>/iifa,  after  the  cession 

rapture   between    the   British  crown  of  land   by  that  State   to  the  United 

and  the  colonies  in   America  which  States   in    1789,  the  State    no   longer 

afterwards  formed  the  United  States,  owned   the  ceded   lands  and   had  no 

had  been  legally  granted  to  individu-  right  to   convey  or  grant  the    lands 

alg  by  the  crown,  or  to  which  the  title  within  the  ceded  territory  to  a  grantee 

bad  been  acquired  in  any  other  way  who  had  not  the  incipient  title  before 

by  individuals,  neither  the  Revolution,  the     cession.      Polk    v,    Wendal,    9 

nor  any  change  in  the  form  of  govern-  Cranch  (U.  S.)  87. 

mcnt,  nor  any  declaration  of  sover-  In  Pennsylvania^  the  right  to  the 

cigntjr  by  the    people    worked     any  soil'of  the  province,  as  well  as  the  sov- 

change  or  forfeiture  in  the  ownership  ereignty  in  absolute  fee  simple,  was  in 

of  said  property.    People  v.  Living-  the  proprietaries   upon    the    original 

•ton, 8  Barb.   (N.   Y.)    253;  Kelly  v.  constitution  of  that  province.    Penn. 

Harrison,  2  Johns.  Cas.  (N.  Y.)  29;  i  v,  Klyne,  i  Wash.  (U.  S.)  207. 

^.  Dec.  154;    Jackson  v,  Lunn,  3  In  New  Torh^ol  the  lands  not  actu- 

Johns.  Cas.    (N.   Y.)    11 1;   U.  S.  v,  ally  granted  by  the  crown,  the  State 

rercheman,  7  Pet.  (U.  S.)  87.  became   the    immediate  possessor    as 

This  principle  applies  also  to  those  successor  to  the  crown.     By  the  Revo- 

gnntees  of  the  Mexican  government  lution,  the  State  succeeded  to  all  lands 

who  had  acquired  rights  under  the  within  the  limits  of  the  State  which 

Mexican    government    prior    to    the  had    not    been    prior  thereto   legally 

sdmiasion  of    California  as  a  State  granted,  held,  or  possessed  by  persons 

iBto  the    Union.     Teschemacher    v,  or  corporations,  or  in  whom  the  title 
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TexaSy  on  being  admitted  to  the  Union,  retained  possession  of  all 
the  public  lands  lying  within  its  limits.  This  was  effected  by 
the  congressional  resolutions  providing  for  its  admission  into  the 
Union  as  a  State.* 

3.  State  Sovereignty— a.  Riparian  Rights. — See  Accretion, 
vol.  I,  p.  136 ;  Navigable  Waters,  vol.  16,  p.  236 ;  Waters  and 
Watercourses. 

b.  Escheat — (See  also  Escheat,  vol.  6,  p.  854). — It  is  a 
general  principle  in  the  American  law  that  when  the  title  to  land 
fails  from  defect  of  the  heirs  or  devisees,  it  necessarily  reverts  or 
escheats  to  the  people,  as  forming  part  of  the  common  stock  to 
which  the  whole  community  is  entitled.  Whenever  the  owner 
dies  intestate  without  leaving  any  inheritable  blood,  the  title 
vests  in  the  State  by  operation  of  law.* 

had  not  legally  vested,  and  being  the  1.  The  resolutions  passed  ini845,  pro- 
source  of  title  the  State  is  presumed  viding  for  the  ^* Annexation  of  Texas^ 
to  be  the  owner  of  the  land  not  granted  contained  a  provision  that  **■  Said  State 
by  it  until  the  contrary  appears,  when  admitted  to  the  Union,  after 
Bingham  on  Real  Estate  8i;  Peo-  ceding  to  the  United  States,  etc.,  etc.; 
pie  V.  Van  Rensselaer,  8  Barb.  (N.  Y.)  and  shall  also  retain  the  vacant  unap- 
1S9;  Van  Rensselaer  v.  Hays,  19  N.  Y.  propriated  lands  lying  within  its  limits, 
96;  7c  Am.  Dec.  268;  Wandell  t;.  Jack-  to  be  applied  to  the  payment  of  the 
son,  8  V^ end.  (N.  Y.)  183;  22  Am.  Dec.  debts  and  liabilities  of  said  Republic 
635 ;  People  v,  Trini^  Church,  30  of  Texas;  and  the  residue  of  said  lands 
Barb.  (N.  Y.)  548;  22  N.  Y.  48.  after  discharging  said  debts  and  lia- 
In  the  early  grants  by  the  crown  bilities,  to  be  disposed  of  as  said  State 
in  the  province  of  New  2'ork,  shall  direct,  etc.,  etc.,"  Stephens*  His- 
large  tracts  of  land  were,  in  some  tory  of  the  United  States,  p.  477;  State 
cases,  given  to  the  individuals  with  v.  Williams,  8  Tex.  384. 
manorial  rights  attached  thereto,  A  title  of  possession  to  land  in 
and  questions  have  arisen  within  a  Texas  before  the  adoption  of  the  corn- 
few  years  how  far  it  was  competent  mon  law,  issued  to  an  attorney  in 
for  the  crown  to  create  new  manors,  fact  of  the  original  grantee  for  the  lat- 
after  the  passage  of  the  act  of  quia  ter's  use,  vests  the  title  in  such  grantee 
emptorcs  by  the  British  parliament  in  and  not  in  the  attorney.  Hanrick  f , 
18  Edw.  I.  It  has  been  held,  however.  Barton,  16  Wall.  (U.  S.)  166. 
that  the  grant  of  lands  with  such  2.  4  Kent's  Com.  424;  3  Washb.  on 
privileges  was  not  void,  and  that  that  Real  Prop.  344. 

statute  did  not  restrain  the  king  from  The  principle  of  the  text  is  usually 

granting  to  his  own  tenants  authority  declared     and     asserted     by    statute, 

to  grant  lands,  to  be  holden  of  such  Sometimes  the  statute  diverts  the  title 

tenants  instead  of  the  king  as  superior  into  other  channels,  as,  for  example, 

lord ;   and   that  even   if    the  grant  of  in    Indiana    and     Tennessee^    to    the 

manorial  privileges  and  franchises  was  school  fund.     State  v.  Reeder,  5  Neb. 

void,  it  did  not  affect  the  validity  of  203;  State  r.  Meyer,  63  Ind.  33;   Hin- 

the  grant  of  the  land  itself.     Peoples,  kle  v.  Shadden,  2  Swan   (Tenn.)  46; 

Van    Rensselaer,  9  N.   Y.    271.     But  Parchman     x\     Charlton,     i    Coldw. 

the  courts  of  New  Tork  hold  that  the  (Tenn.)   381.     In  North    Carolina   to 

principles  of  the  statute  above  men-  the  State   University.      University  t». 

tioned   have  always  been  the  law  of  Foy,  2  Hayw.  (N.  Car.)  310;   Univer- 

that  State,  as  well  during  its  colonial  sity  v.  Harrison,  90  N.  Car.  385. 

condition  as  after  it  became  an  inde-  The  title  to  lands  acquired  by  the 

pendent  body  politic.     Van    Rensse-  commonwealth   on  the  escheat  of  the 

laer  v.  Hays,  19  N.  Y.  74;  75  Am.  Dec.  right  of  the  eldest  patentee  does  not 

27S,  controlling  DePeyster  r.  Michael,  accrue  to  the  junior  patentee  for  the 

6    N.    Y.  467;   57   Am.   Dec.  470;   3  same  land,  but  the  commonwealth  may 

Washb.   on  Real.  Proo.    189,  190  and  regrant  the  escheated  title.  Elmondorn 

note.  V,    Carmichael,  3  Litt.  (Ky.)  472;  16 
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c.  Forfeiture— (See  also  Forfeiture,   vol.  8,  p.  443). — 

Where  the  State  sells  land  and  the  purchaser  fails  to  pay,  a  for- 
feiture may  take  place.*  Where  the  statute  limits  the  quantity 
or  value  of  land  which  a  corporation  may  take  or  hold,  an  excess 
may  be  forfeited  to  the  State.* 

Am.  Dec.  86;  Stith   v.  Hart,  6  T.  B.  held  in  Borland  v,  Lewis,  43  Cal.  569, 

Mon.  (Ky.)  624;  Governeurf.  Robert-  that  a  failure  to  pay  interest  annually 

son,  II  Wheat.  (U.  S.)   332;   Jones  v,  and  the  principal   at  the  end  of  five 

Jones,  I  Call  (Va.)468.  years  on  a  swamp  and  overflowed  land 

How  Escheat  Bight  CoiiTeyed. — This  purchase,  made  under  the  act  of  18551 

is  a  matter  of  statutory  enactment  and  worked  a  forfeiture,  and  that  the  State 

is  regulated  by  the  statutes  of  the  dif-  might  resell   as  if   no   purchase  had 

ferent  States.  Wilbur  v,  Tobey,  16  Pick,  been  made. 

(Mass.)    177;    Jackson    v.    Adams,    7  Where  the  title  to  land  granted  by 

Wend.  (N.  Y.)  367;  Fairfax  v,  Hun-  patent  has  been  revested  in  the  State  by 

ter,  7   Cranch   (U.  S.)  603;  Jones  v,  forfeiture,  a  subsequent  patent  of  the 

Badley,  4  Md.  Ch.  167;  Casey  v.  In-  same  land  upon  an  entry  and  survey 

loes,   I   Gill  (Md.)  430;  39  Am.  Dec.  thereof  as  waste  and  unappropriated  is 

658 ;  Com.  V,  Hite,  6  Leigh  ( Va.)  588 ;  void,  and  in  such  case  the  State  can  only 

29  Am.    Dec.   226;    Nettles   v.  Cum-  pass  the  title  by  special  grant.     Whit- 

mings,  9  Rich.  Eq.  (S.  Car.)  440.  tington  v.  Christian,  2  Rand.  (Va.)  353; 

In  some  States  it  is  held  that  grants  Warwick  v.  Norvell,  i  Rob.  (Va.)  308; 
of  escheated  lands  by  officers  appoint-  Wolfe  v,  Reynolds,  80  Pa.  St.  204* 
ed  to  convey  vacant  lands  are  void.  Where  land  has  been  located  and  pat- 
Trustees  of  University  v.  Sawyer,  ented  it  will  not  revest  in  the  State 
I  Tayl.  (N.  Car.)  114;  Straub  v.  merely  for  the  owner's  neglect  to  pay 
Dimin,  27  Pa.  St.  46;  Boddin  v.  Speig-  the  taxes.  Bear  Valley  Coal  Co.  v, 
ner.  2  Brev.  (S.  Car.)  321 ;  Hinkle  v.  Dewart,  9^  Pa.  St  72. 
Shadden,  2  Swan  (Tenn.)  46;  Wolfe  When  State  lands  once  sold  have 
V.  Reynolds,  80  Pa.  St.  204.  been  forfeited  for  a  default  in  payment 

An   escheat  patent  is  prima  facie  of  principal  or  interest  by  their  terms 

evidence  of  an  escheat    at  the   date  and    by   force    of    the    statute   under 

of  the  warrant  and  not  before.     Peter-  which  they  issued,  the  certificates  of 

kin  V.  Inloes,  4  Md.  175.  sale    become   absolutely  void,  and  if 

An  escheat  grant  passes  all  the  land  trespasses  have  been  committed  upon 

comprehended  in  the  true  location  of  the  lands  by  cutting  and  removing  the 

the  land  escheated,  but  this  rule  does  timber,  the  right  of  action  for  the  tres- 

not  apply  when  it  is  clearly  apparent  pass  or  for  the  timber  is  thenceforth 

that  the  escheat  grant  was  not  intend-  in  the   State  until   the  land   is  resold, 

ed  to  include  it  all,  and  the  party  who  Conklin  v.  Hawthorn,  29  Wis.  476. 

took  out  the  escheat  warrant  knew  it  2.  Lands  Owned  by  Corporatlona  In 

did  not.  Jones  v.  Badley,  4  Md.  Ch.  167.  Excess  of  Corporate  Powers. — In  many 

As  the  law  governing  the  succession  of  the  States,  statutes  prohibit  or  limit 

to  property  emanates  from  the  State,  .  corporations  from  holding  or  acquir- 

and  the  State  has  power  to  determine  ing  more  than  a  specified  quantity  of 

who  shall  take  it,  it  follows  that  land  real  estate. 

which  has  been  patented  by  the  United  In      Virginia^    corporations     have 

States  to  an  alien,  will  on  his  death,  power,  where  it  is  not  otherwise  pro- 

without  inheritable  blood,  escheat  to  vided,  to    purchase,    hold,  and   grant 

the  State  and  will  not  revert  to  the  estates  real  and  personal,  but  they  may 

general    government.       Etheridge    v.  not  hold  more  than  is  proper  for  the 

Malempre,  18  Ala.  565.  purposes  for  which  they  are  incorpo- 

In  Pennsylvania y  lands  returning  to  rated.    2   Minor's  Inst.  592 ;   Banks  v, 

the  State  by  escheat  or  forfeiture,  or  Poitiaux,  3  Rand.  (Va.)    136;   15  Am. 

other  proceeding   investing  her  with  Dec.  706;  1  Lom.  Dig.  14. 

title,  are  not  governed  in  their  disposi-  In     Pennsylvania,     in      Methodist 

tion  by  the  ordinary  laws  and  usages  Church   v.  Remington,  i  Watts  (Pa.) 

regulating  the  land  office.     Wolfe  r.  219;  26  Am.  Dec. 61,  C.  J.  Gibson  says: 

Reynolds,  80  Pa.  St.  204.  *^The  statutes  of  mortmain  have  been 

1.  As  in    California^  where  it  was  extended  to  this   State  only  so  far  as 
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4.  Orant. — ^The  State  may  acquire  title  to  land  by  grant  from  a 
private  individual,*  or  from  the  United  States.*  A  grant  by 
Congress  to  a  State  cannot  be  recalled  at  the  will  of  Congress  any 
more  than  can  a  grant  to  a  private  individual*  By  acts  of  Con* 
gress  passed  at  various  times  grants  have  been  made  to  States 
and  Territories  for  particular  purposes,  as,  for  example,  the  school 
land  grants,^  the  swamp  land  grants,^  the  internal  improvement 
acts.*     So  miscellaneous  grants  have  been  made  at  various  times.^ 

nL  Thaubfbb  of  8tatz  TrtLE— 1.  What  Lands  May  be  Trana- 
feired. — The  statutes  of  each  State  regulate  what  portion  of  the 

they  prohibit  dedications  of  property  pany,  of  certain  lands  granted  by 
to  superstitious  uses  and  grants  to  a  Congress  and  the  State,  becaase  ol 
corporation  without  statutory  license."  the  failure  to  perform  the  conditions 
This  statement  of  the  law  is  repeated  of  the  grant.  Where  a  State  reserves 
by  Woodward,  C.  J.,  in  Miller  v.  Por-  the  power  to  resume  all  rights  coa- 
ler, 53  Pa.  St.  292.  See  also  Grant  v.  ferred  upon  any  railroad  company 
Henry  Clay  Coal  Co.,  80  Pa.  St  218;  failing  to  comply  with  the  condition 
Leasure  v.  Union  Mut.  L.  Ins.  Co.,  91  that  its  line  shall  be  completed  by  a 
Pa.  St.  491.  certain  day,  the  title  of  the  company 

Under    these    or    similar     statutes,  is  not  affected  until  the  right  is  exer- 

where  a  corporation  is  incompetent  to  cised.    Chicago,  etc.,  R.  Co.  v,  Lewis, 

take  title  to  real  estate,  a  conveyance  53  Iowa  loi;  Little  v,  Watson,  32  Me. 

to  it  is   not  Toid,  but  voidable  only;  214. 

the  sovereign  alone  can  object.     It  is  1.  A  relinquishment  of  land  to  the 

valid  untU  assailed  in  a  direct  proceed-  State  by  the  owner  of  the  superior  ti- 

ing  instituted  for  that  purpose.  Cowell  tie  passes  such  claim  to   the  govem- 

V.  Colorado  Springs  Co.,  100  U.  S.  55 ;  ment.    Stith  v.  Hart,  6  T.   B.   Mon. 

Jones  T'.  Habersham,  107  U.  S.  174;  (Ky.)  624.    See  Dedication,  vol.  5, 

Mallett  r.  Simpson,  94  N.  Car.  37;  55  p.  395;  Grant,  voL  9,  p.  43. 

Am.  Rep.  594;  Leazure  v.  Hillegas,  7  8.  tj.  S.  Rev.  StaL,  ^  2449.     See  21 

S.  &  R.  (Pa.;3!V,  Groundiet'.North-  U.  S.  Stat,  at  L.  326;  25  U.  S.  Stat,  at 

arapton  Water  Co.,  7  Pa.  St.  233 ;  Na-  L.  676 ;  26  Stat,  at  L.  222,  as  to  grants 

tional  Bank  v.  Whitney,  103  U.  S.  99 ;  to    the   territories   Montana^  Z>akotm^ 

Runyan  v.  Coster,  14  Pet.  (U.  S.)  122;  Idukc  and    Wyoming,     See  10  U.    S. 

Bank  r.  Poitiaux,  3  Rand.  (Va.)  136;  Stat,  at  L.    305;  13    Stat,  at  L.  28; 

15  Am.  Dec.  706;  Hickory  Farm  Oil  25    Stat,    at    L.    673,    as    to     grante 

Co.  t'.  Buffalo,  etc.,  R.  Co.,  32  I^ed.  Rep.  to    Washington    Territory^  confirmed 

22;  Alexander  t;.  Tolleston  Club,  no  afterwards    to    the    State    upon     its 

111.65;  Russell  T.  Texas,  etc.,  R.  Co.,  admission    into    the  Union.      See    12 

68  Tex.  646;  Smith  r.Sheeley,  12  Wall.  U.  S.  Stat,  at  L.  504;    12   SteL   at   L. 

(U.    S.)    358;     Bogardus    v.    Trinity  208;  23  Stat  at  L.  10,  whereby  Cole- 

Church,  4  Sandf.  Ch.  (N.  Y.)  758 ;  De  rado  was  allowed  to  select  a  portion  of 

Camp  V.   Dobbins,   29   N.   }.  Eq.  36;  the    public    lands    belonging    to    the 

Davis  V.  Old  Colony  R.  Co.,  131  Mass.  United    States  and   lying  within   the 

273;  41  Am.  Rep.  221.  State  limits  for  the  purposes  of  an  ag- 

If  a  corporation   violates   the   pro-  ricultural  college, 

vision  by  acquiring  more  land  than  it  3.  Busch  v,  Donohue,  31  Mich.  480; 

is  allowed  to  acquire,   and   the  State  St  Louis,  etc.,  R.  Co.  v,  McGee,  115 

institutes  proceedings  to  enforce  for-  U.  S.  469. 

feiture,  in  the  absence  of  any  legisla-  4.  See  Public   Lands,  vol.   19,  p. 

tive  enactment  as  to  its  disposition,  305.     See  also  infra,  this  title,  ScAaoi 

the  excess  goes  to  the  State.   2  Minor's  JLands, 

Insts.  592,  593 ;  I  Lomax  Dig.  14,  777 ;  5.  See  Public   Lands,  vol.    19,   p. 

Leazure  T/.  Hillegas,  7  S.  &   R.  (Pa.)  305.    See  also  fVr/ra,  this  title,  5t('<riv/ 

313;  I  Purd.  (Pa.)  361 ;  Banks  v,  Poi-  Lands, 

tiaux,  3  Rand.  (Va.)  136;  10  Am.  Dec.  6.  See  Public  Lands,  vol.   19,  p. 

706.  305. 

A  private  individual  cannot   insist  7.  See  the  various  provisions  of  the 

upon  the  forfeiture,  by  a  railroad  com-  United  States  statutes. 
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public  domain  belonging  to  the  State  shall  be  granted  by  it  to 
private  individuals.  The  State  must,  as  a  rule,  own  the  lands  to 
be  granted.*  Certain  portions  of  the  public  domain  owned  by 
the  State  may  be  reserved  from  sale,  and  an  attempt  to  dispose 

1.  Bingham  on  Real  Estate  80;    De  of  the  United  States  are  utterly  void, 

Peyster  v.  Michael,  6  N.  Y.  467;  57  and    all   public    land  of    the   United 

Am.  Dec.  470.  States  is  considered  unsurveyed  until 

Lands  within  the  ordinary  jurisdic-  a  certified  copy  of  the  official  plat  of 

tion  of  the  land  office  are  those  grant-  the  survey  is  filed  in   the  local   land 

ed  upon  application,  according  to  the  office.  U.  S.  v,  Curtner,  38  Fed.  Rep.  i. 

forms  of    the  office,  and   fit  for  set-  Coal  lands  are  mineral   lands,  and 

tlement  and  cultivation  and  within  the  therefore  not  open  to  selection  in  Cali- 

navigable  rivers.     Poor  v,  McClure,  77  fornia  ii>  lieu  of  lands  included  in  the 

Pa.  St.  214.  sixteenth  and  thirty-sixth  sections,  but 

Where  it  clearly  appears  on  the  face  occupied  before  survey  or  reserved  for 

of  the   warrant  and  survey  that  the  public  purposes.     Mullan  *&.  U.  S.,  118 

land  is  not  subject  to  entry,  or  is  sub-  U.  S.  271. 

ject  to  entry  only  on  conditions  which  Lands  WMch  have  been  Onoe  Granted, 

have  not  been  complied  with,  the  sec-  — It  is  held  in  some  of  the  States  that 

retary  may  refuse  to   issue  a    grant  land  once  granted  by  the  State  will 

therefor.   'Wool  r.  Saunders,  108  N.  not  be  granted  by  the  State  a  second 

Car.  729.  time ;  and  that  a  patent  for  such  land, 

Where  lands  subject  to  entry  are  though  vacant,  does  not  pass  the  title, 

applied  for  and  payment  tendered,  the  Jackson  v.  Murray,  7  Johns.  (N.  Y.)  5; 

commissioner  of  the  land  office  has  no  Smith  7'.  Baker,  4  Md.  Ch.  29 ;  State  v. 

discretionary   power  to   retain    them  Severs,  8f>   N.  Car.    588;    Atkins  v. 

from  the  market  in  order  toaccommo-  Lewis,  14  Gratt.  ( Va.)  30.    Gen.  Stat 

date  other  parties.    People  v,  Pritch-  Ky.  ch.  109,  §  3 ;  Roberts  r.  Davidson, 

ard,  17  Mich.  338.  83  Ky.  279. 

Lands  adapted  to  the  growth  of  In  iV^^r/i  C<7r<7/iifa,  lands  once  grant- 
fruits  are  agricultural  lands,  and  may  ed  by  the  State  to  individual  citizens 
be  entered  as  such,  fruits  being  '*an  do  not  become  vacant  lands  within  the 
ordinary  agricultural  crop."  as  that  meaning  of  the  statute,  where  the 
phrase  IS  used  in  Pol.  Code  Cal.,  $3495,  State  subsequently  acquires  title  to 
prescribing  the  tests  of  lands  which  them,  but  abandons  the  use  to  which 
may  be  entered  as  agricultural,  they  were  put.  State  v.  Severs,  86  N. 
Reeves  v.  Hyde,  77  Cal.  397.  Car.  588. 

Escheat  Lands. — In  some  of  the  A  valid  disposal  of  lands  by  the  State 
States  it  is  held  that  the  method  made  to  one  person,  cannot  be  affected 
of  taking  up  lands  by  warrant  and  by  another  disposal  of  them  by  the 
survey  does  not  apply  to  lands  State  board,  and  want  of  notice  is  no 
reverting  to  the  State  by  escheat  defense  to  the  second  grantee  against 
and  applies  to  vacant  lands  only,  the  first  grantee's  suit  for  conveyance, 
and  that  lands  to  which  the  State  be-  but  the  second  grantee  will  be  consid- 
cotnes  entitled  by  virtue  of  the  law  of  ered  trustee  for  the  legal  title.  Ward- 
escheat  must  be  taken  up  by  virtue,  of  well  v.  Paige,  9  Oregon  517. 
an  escheat  warrant  or  Rome  other  Public  land  sold  by  the  State  for 
method  than  that  by  which  the  title  bonds  afterwards  adjudged  to  be  void, 
to  vacant  lands  is  acquired.  Straub  v.  does  not  become  vacant  land  which 
Dimm,  27  Pa.  St.  36 ;  Wolfe  v.  Rey-  mav  be  resold  by  the  State.  Cochran 
Holds,  80  Pa.  St.  204.  V.  tobb,  43  Ark.  180. 

School  Lands. — The   State  can  ob-  A   patent  for  lands    covered   by  a 

tain  no  title  to  school  lands  until  the  prior  claim  does  not  pass  a  title  to  the 

survey  is  completed;  and  a  location  on  patentee,  subject  only  to  such  claim, 

unsurveyed  lands  is  void   and  carries  Sut  if  the  latter  is  a  mere  entry,  which 

no  title.    Smith   v.   Athern,  34.  Cal.  fails  to  take  eflFect  by  neglect  to  sur- 

^;  Hastings  v.  Devlin,  40  Cal.  358;  vey  and  return  the  plat,  the  land  is 

Medley  v,  Robertson,  55  Cal.  396.  open   to   a   warrant    in   favor  of  any 

^«V»  Lands. — All  selections  of  lieu  third  person.      Nichols    v.    Covey,    4 

lands,  upon  unsurveyed  public  lands  Rand.  (Va.)  365. 
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of  such  reserved  lands  is  of  no  effect  to  pass  the  title  thereto.* 
In  the  absence  of  legislative  enactment,  the  State  may  dispose 
of  all  lands  owned  by  it  * 

2.  To  Whom  Transfer  May  be  Hade. — Any  person  may  acquire 
State  land  by  compliance  with  the  statutory  provisions,  unless 
prevented  by  some  legislative  enactment.*     In  some  States  he 

1.  Best  V.  Polk,  18  Wall.  (U.S.)  112 ;  State  takes  against  the  party  in  posses- 

Stoddard  v.  Chambers,  2  How. (U.S.)  sion.     Austin  v,  Dungan,  46  Tex.  236. 

284;  U.  S.  V,  Arredondo,  6  Pet  (U.  In  P^ir^iiifa,  there  shall  be  no  war- 

S.)  728.  rants  for  land  vested  in  the  State  for 

Where,  in  a  grant  by  the  State  of  nonpayment  of  taxes  or  grants  of  un- 

Maine^  of  a  township  of  lands,  there  appropriated  lands  on  the  Chesapeake 

are  reserved  one  thousand  acres  for  bay,  the   seashore,  or  that  of  a  public 

public  uses,  the  fee   in  such   reserved  river  or  creek.     Hilliard  on  Real  Prop, 

land  does  not  rest  in  the  grantees  of  261. 

the  township,  even  if  no  town  should  In  South  Carolina^  lands  recently 
be  established  there.  Dillingham  v.  purchased  by  the  State  from  a  corpora- 
Smith,  30  Me.  370.  tion,   to   whom    they   were    formerly 

A  reservation  by  a   State  of  lands  granted,  are  not  within  the  meaning  of 

for  the  use  of  a  town  is  a  covenant  in  the    term   "  vacant  lands  ;"    hence    a 

law  that  those  lands  shall  only  be  for  grantee  acquires  no  good  title  to  them, 

the  use  of  the  town  and  forever,  and  a  Hilliard  on   Real  Prop.  269;  State  v, 

grant  of  those  lands  made  afterwards  Arledge,  2  Bailey  (S.  Car.)  401  ;  23 

is  of  no  effect.     Hawkins  v.  Arthur,  2  Am.  Dec.  145. 

Bay  (S.  Car.)  195.  8.  Under  the  land  laws  of  Nevada^  a 

In  Texas^  by  a  provision  of  the  con-  patent  cannot  be   issued  to  a  person 

stitution,   the  sale  of    unappropriated  who  has  already  purchased  from  the 

lands,     in    quantities    exceeding    160  State  three  hundred  and  twenty  acres 

acres,  to  others  than  actual  settlers  is  of  land.     State  v.  Hatch,  15  Neb.  304. 

forbidden.      Looney  v,  Bagley  (Tex.  In  Afhsoun'y  an  officer  attached    to 

1877),  7  S.  W.  Rep.  766.  the  State  land  office  cannot  purchase 

3.  Bingham  on  Real  Estate  80.  Pub-  lands  by  entry  at  his  own  office.     Maa- 

lic  lands  on  which  the  settler  is  located  sev  v.  Smith,  64  Mo.  347. 

without  authority  are  considered  va-  In  Franklin  t*.  Pokes,  15  Tex.  180,  it  is 

cant.    Tigh  7'.  Chouquette,2i  Mo.  233.  heldthatagovernmentcommissioner,to 

After  land  has  been  located  and  extend  the  titles  to  lands,  cannot  alien- 
patented,  it  will  not  revert  to  the  ate  to  himself  as  a  colonist,  directly  or 
State  merely  for  the  owner's  neglect  indirectly,  and  a  contract  to  obtain  a 
to  pay  taxes.  Bear  Valley  Coal  Co.  v,  title  for  a  grantee  for  half  the  land  is 
Dew^art.  95  Pa.  St.  72.  void. 

A  grant  by  the  State  of  land  in  its  Nothing   in    the    Tennessee    statute 

possession,    although     another    State  prohibits  the  entry  of  public  land  by 

disputes  the  title,  is  not  affected  by  the  an  entry  taker  for  his  deputy.     Even 

fact  that   the   latter  State   afterwards  an  entry  by  the  entry  taker  himself,  in 

acquires  the  land.     Coffee  v.  Groover,  his  own  name,  would  be  voidable  only, 

20  Fla.  64.  not  void.     Berry    v.  Wagner,  13  Lea 

In  Freytag  v.  Powell,  i  Whart.  (Pa.)  (Tenn.)  591. 
5^6,  it  was  held  that  land  within  high  A  conveyance  of  the  land  by  the 
and  low  water  mark  on  the  great  river  sovereign  power  invests  the  grantees 
of  the  State  was  not  within  the  juris-  with  the  requisite  power  to  take  and 
diction  of  the  land  office ;  and  that  hold  it.  Bingham  on  Real  Estate  83, 
land  in  Philadelphia  was  not  consid-  84;  North  Hempstead  r.  Hempstead, 
ered  within  the  jurisdiction  of  the  land  2  Wend.  (N.  Y.)  109;  Denton  v.  Jack- 
office,  son,  2  Johns.  Ch.  (N.  Y.)  320;  Jackson 

The  State  is  not  bound  to  evict  par-  ?'.  Lervey,  5  Cow.  (N.  Y.)  397;  Jackson 
ties  unlawfullv  holding  possession  of  t-.  Etz,  5  Cow.  (N.  Y.)  314;  Goodell  v, 
public  lands  before  granting  them  to  Jackson,  20  Johns.  (N.  Y.)  693;  Jackson 
others;  there  beiny:  nothing  prohibit-  r.  Cory,  S  Johns.  (N.  Y.)  385;  Horn- 
ing the  State  fromgrantirg  Innds  held  beck  v.  Westbrook,  9  Johns.  (N.  Y.) 
in   possession,  the   grantee    from    the  73, 
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must  be  an  actual  settler.*    In  some  States,  it  is  only  the  lands  which 
have  been  left  undisposed  of  after  a  public  sale  which  are  open  to 

Power  of  Aliens  to  Acquire  Lands  Be-  various  applications  to  purchase  said 
longing  to  the  State. — An    alien    can  land  to  the  superior  court/' -^ith  **  pro- 
take  lands  and  hold   them  by  grant  fert  of  said  order  of  reference/'  suffix 
from    the    State.     Bingham  on    Real  ciently  avers  that  an  order  of  reference 
Estate  S3,    loi ;   Jackson   v.   Beach,  1  Was  made  under  Pol.  Code  Cal.,  §  3498^ 
Johns.  Cas.  (N.   Y.)  399;  Jackson  z\  providing  for  dismissal  of  unapproved 
Lunn,  3  Johns.  Cas.  (N.  Y.)  109:  Dud-  applications, ''  wherein  the  contest  has 
ley  r.  Graj.son,  6  T.   B,  Mon.  (Ky.)  been  referred  to  court,  or  a   demand 
259;  Marshall  v.  Conrad,  5  Call  (Va.)  made  for  an  order  of  reference."    Rid- 
364;  Trustees   v.  Grey,   1    Litt.  (Ky.)  dell  r.  Mullen,  77  Cal.  577. 
147;  Larreau  v.  Davignon,  5  Abb.  JPr.  1.  Hickie  v.  Starke,   i   Pet.  (U.  S.) 
N.  S.  (N.  Y.)   367;   Jackson  v,  Etz,   5  98;  Upton  v,  Wilson,  65  Cal.  11 ;  John- 
Cow.  (N.  Y)  397;  Goodell  r.  Jackson,  son  z\  Squires,  55  Cal.  103;  Bass  v, 
20  Johns.  (N.  Y.)  693.  Dinwiddle,  Cooke  (Tenn.)  130;  Taylor 
If  an  alien    purchase  lands  of  the  v,  Burke,  66  Tex.  643 ;  Const.  Cal.,  art. 
State  with  covenants  of  warranty,  the  17,  §  3;  Const.  Tex.,  art.  14,  §  4;  Swet- 
State  cannot   claim   the   land  of  the  man  v,  Sanders  (Tex,  1892),  20  S.  W. 
alien  nor  of   his   heirs,     i  Washb.  on  Rep.  124;   Sanborn    v.  Gunter  (Tex. 
Real    Prop.    49:    Bingham    on    Real  1891),  17  S.  W.  Rep.  117;  20  S.  W. 
Estate  83,  101 ;  Goodell  z\  Jackson,  20  Rep.  72. 

Johns.  (N.Y.)  694;  People  r.  Schermer-  "  Vnder  California  constitution,  pro - 
horn,  19  Barb.  (N.  Y.)  540;  Com.  v.  viding  that  land  shall  be  granted  only 
Andre,  3  Pick.  (Mass.)  224.  to  actual  settlers,  an  applicant  to  pur- 
In  Massachusetts^  an  alien  may  ac-  chase  who  is  not  an  actual  settler  can 
quire  title  to  land  as  against  the  State  acquire  no  rights  even  though  his  ap- 
by  adverse  possession.  Bingham  on  plication  was  made  before  the  consti- 
Real  Estate  91,  92;  Piper  i;.  Richard-  tution  was  adopted.  Urton  v.  Wilson,, 
son,  9  Met.  (Mass.)  157.  65  Cal.  11 ;  Johnson  v.  Squires,  55  CaU 
One  who  has  entered  upon  the  va-  103;  Const.  Cal.,  art.  17,  §  3 ;  Jacobs  v. 
cant  public  domain  as  a  purchaser  Walker,  90  Cal.  43. 
from  another,  who  assumed  to  have  a  Uijder  the  provision  requiring  gran ^ 
title,  may,  on  discovering  that  the  land  tee  of  "State  lands  to  be  an  actual. 
i«  vacant,  repudiate  the  executory  con-  settler,  and  Pol.  Code  Cal.,  §  3500,  re- 
tract for  its  purchase  without  quitting  quiring  an  applicant  for  such  lands  to 
possession,  resist  the  payment  of  the  state  in  his  affidavit  that  he  is  an  actuat 
notes  given  for  the  purchase  money,  settler,  a  certificate  of  purchase  issued 
*nd  while  in  possession,  if  entitled  to  to  one  who  is  not  an  actual  settler, 
pre-empt  land,  may  take  steps  to  se-  though  his  affidavit  states  that  he  is 
cure  it  as  a  purchaser.  Rodgers  v,  such,  confers  no  rights,  and  neither  he- 
I^aily,  46  Tex.  578.  nor  his  assignee  can  maintain  an  ac- 
In  California^in  Pea  body  f.  Prince,  tion  to  annul  a  patent  to  another.  Da- 
78  Cal.  511,  the  court  held  that  a  cross  vidson  v.  Cucamonga,  etc.,  Land  Co., 
complaint  alleging  that  before  defend-  78  Cal.  4. 

ant  applied  to  pure  base  the  land,  ar  third  Caii/orn  ia  Const.,  SLvt  17,  §  i,  pro- 
Person  japplied,  and  he  and  the  plain-  viding  that  State  lands  that  are '^suita- 
ya  settled  the  contest  between  them  ble  for  cultivation "  shall  be  granted 
'n  fraud  of  the  defendant,   the  third  only    to    actual    settlers,     applies    to 
person  receiving  money  from  plaintiff,  swamp  lands  granted  as  such  to  the 
and  withdrawing    from    the    contest,  State  by  Congress,   but  which  after- 
oiust  also  allege,  to  entitle  defendant  to  wards  became  dry  and  fit  for  cultiva- 
recover  on  the  ground  of  fraud,  that  tion.    Goldbug    v.     Thompson    (CaL 
the  application  of  the  third  person  was  1892),  30  Pac.  Rep.   1019;    Fulton   v^ 
invalid,  and  that  the  defendant  possesses  Brannan,  88  Call.  454. 
the  qualifications  necessary  to  entitle  One  who  makes  an  actual  entry  fol-' 
him  to  become  a  purchaser.  lowed  by  building  a  house  and  occu- 
An  allegation,  in  action  to  determine  pation,  while   doing  so   is   an   actual 
the  right  to   purchase  land   from  the  settler.    Gavitt  v.  Mohr,  68  Cal.  506. 
State,  that  the  surveyor- general  "  re-  In  Mississippi,  by  act  Feb.  17,  1890 
ferred  the  contest  arising  under  the  (Laws,  1890,  ch.  12,  p.  34),  lands  held  b^ 
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settlers.^  Lands  under  the  waters  of  navigable  lakes  and  rivers 
are  frequently  granted  to  adjacent  owners,  to  enable  thenn  to 
improve  such  lands.*  On  the  admission  of  a  new  State  into  the 
Union,  the  "  shore  **  or  tide  lands  therein  not  disposed  of  by  the 
United  States  prior  thereto,  become  the  property  of  the  State, 
and  are  sold  under  certain  statutory  regulations.'  An  individual 
cannot  be  made  the  grantee  of  land  without  his  consent.^ 

3.  Application  to  PnrchaM. — The  application  to  purchase  State 
land  must  contain  all  that  the  statute  requires.^ 

the   State,    with   specified  exceptions,  8.  Case  v,  Toftus,  39  Fed.  Rep.  730. 

are  reserved  for  purchase  by  residents  4.  Acceptance  of  a   grant  is  estab- 

of  the  State.  lished  by  proof  that  the  grantee    has 

In   Texasy  in  order  to  be  a  settler  as  assumed  to  dispose  of  the  land  by  wilL 

required  by  the  act  of  April  12,  1883,  Mackinnon  v.  Barnes,  66  Barb.  (N.  Y.) 

one  must  reside  on  the  land  or  occupy  91. 

it  preparatory,  with  ^  bona  fide  inten-  Actual   use   of   right  of  way    by   a 

tion  of  returning.  Occupancy  for  such  railroad  company  or  other  grantee  is 

purposes  must  be  in  good  faith.    Oc-  conclusive  evidence  of  acceptance  of 

cupancy  for  other  purposes  does  not  the  grant.     Fazende  v,  Morgan,  31  La. 

entitle  '^the  party  to  purchase  as  an  Ann.  549. 

actual    settler.      However,  the    occu--  5.  McEntee  v.  Cook,  76  Cal.    187; 

pancy  need  not  be  longer  than  is  nee-  Fruit   Land   Co.  f.  Moir,  83  Cal.   loi ; 

essary  to  show  good  faith.     Burleson  McCoy  v,  Byrd,  65   Cal.  92 ;    Remeau 

V.  Durham,  46  Tex.    152 ;   Taylor  v.  v.  Mills,  24  Mich.  15. 

Burke,  16  Tex.  643.     The  terms  *'  set-  If   the  statute  requires  that  the  pay- 

tlement  and  improvement,"  include  the  ment  of  a  portion   of  the  price  should 

animus   residendi^  and,   in  case  of  a  accompany    the    application,    this     is 

temporary  departure,  the  anitnus  re-  vital ;  and   a    tender   long    afterwards 

vertendi,      Clemmins  v.  Gottshall,    4  will   not   make   the  application  valid. 

Yeates    (Pa.)     330;    McLaughlin    v,  Wanke  i;.  Foit, 80  Tex.591. 

Mayberry,  4  Yeates  (Pa.)  534.  In    California^  the    applicant  must 

In  North  Carolina^  the  statute *per-  show  by  affidavit  t^at  he  is  entitled  to 

mitting    non-residents    to    enter  and  purchase  the  land.    Millidge  v.  Hyde, 

take  out  grants  for  vacant  lands,  pro-  67  Cal.  5. 

vided  they  "  comply  with  the  laws  of  the  An  application  is  void  if  sworn  to 
State  in  relation  to  such  entries,*'  has  before  an  officer  not  authorized  to  ad- 
been  construed  to  require  the  enterer  minister  the  oath.  Garfield  7'.  Wilson, 
to  become  a  resident  within  the  time  74  Cal.  175.  So  in  California  the  ap- 
prescribed  for  perfecting  the  entry,  plicant  must  8ho^i'  that  he  has  entered 
Mockridge  v.  Howerton,  72  N.  Car.  the  land  according  to  law.  Cucamon- 
221.  ga  Fruit  Land  Co.  v.  Moir,  83  Cal.  loi, 

1.  See  State  v.  Public  Land  Com'rs.,  and  that  he  is  an  actual  settler  upon  it. 
61  Wis.  274 ;  Attorney -Gen'l  v.  Smith,  Davidson  r.  Cucamonga  Fruit,  etc., 
31  Mich.  359;  Attorney -Gen*l  z\  Co.,  78  Cal.  4;  Urton  i;.  Wilson,  65 
Thomas,  31  Mich.  365.  Cal.  11. 

Lands    left   undisposed    of    after    a  In    Texas,  he   must  be  a  boita   fide 

public  sale  may  be  entered  at  the  State  settler  and  a  citizen  of  the  State.    Mc- 

land   office   only   after  the  land  com-  Carthy   v,  Gomez  (Tex.    1892),  19    S. 

missioner  has  received  and  entered  the  W.  Rep.  999;  Burleson  i».  Durham,  46 

returns  from  the  public  sale,  and  fixed  Tex.  152. 

a   minimum    price   and   the   time   for  In  Nevada  there  must  be  an  actual 

future  entries.     Potter  v.  State   Land  occupation.      Robinson     7'.     Imperial 

Com'r.,  55  Mich.  485.  Silver  Min.  Co.,  5  Nev.  44.     And  so  in 

2.  A^ew  2"(£?r^  Laws,  1850,  ch.  283,  §  I.  California.  Rogers  7'.  Shannon,  52 
See  Hoboken  v.  Penpsylvania  R.  Co.,  Cal.  99. 

124  U.  S.  656;  Illinois  v,  Illinois  Cent.  The    affidavit    must  state   truly   all 

R.  Co.,  33*  Fed.   Rep.   730;    State    v.  that  the  statute  requires.  McKenzie  t;. 

Portsmouth  Sav.  Bank,  106  Ind.  435;  Brandon,  71  Cal.  209;  Taylor  v.  Wes- 

Wilson  V,  Shivelcy,  11  Oregon  215.  ton,  77  Cal.  534. 
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4.  Elements  of  Transfer — a.  In  General. — The  analogy  between 
the  mode  of  transfer  of  State  land  and  United  States  land  is  very 
close,  except  as  to  the  character  of  the  surveys  and  divisions  of 

the  land.*  The  conveyance  by  which  the  title  is  transferred  is 
called  a  public  grant.* 

Every  individual  interest  in  lands  which  once  belonged  to  the 
State  must  trace  its  title  from  a  grant  by  the  State,*  The  transfer 
of  lands  belonging  to  the  State  is  regulated  by  statutes.  The 
legislature,  as  a  rule,  is  charged  with  the  power  to  dispose  of  the 

Where  the  statute  requires  the  appli-  he  has  paid  part  of  the  price  and  given 

cant  to  show  in   his  affidavit  that  he  his  obligation  for  the  rest.     King  v, 

*' knew  the  land  applied   for  and  the  Jones,  78  Tex.  285. 

exterior  bounds   thereof,  and  that  he  •  The  fact  that  the  surveyor-general's 

knew  of  his  own  knowledge  that  there  certificate  and  approval  and  applica- 

were  no  settlers  thereon/'  a  person  is  tion  to  purchase  State  land  are  void, 

qualified  to  make  this  affidavit  by  in-  does  not  necessarily  invalidate  the  ap- 

formation  obtained  by  going  upK>n  the  plication   and    the    right  of    priority 

land  and  examining   it  as   indicated  thereunder.     Pollard   v.   Putnam,  54 

by  a  guide,  unless  it  is  proved  that  the  Cal.  630. 

guide  pointed    out   the    wrong    land.  An  application  properly  made  cre- 

Price  V,  Beaver,  73  Cal.  625.  ates  a  vested  right  which  the  legisla- 

Under  a  statute  providing  that  the  ture  cannot  divest  by  amending  the 

lands  shall   be  sold   in   tracts  of  640  statute  under  which   the  application 

acres  each,  an  application  to.  purchase  was  made.    Jumbo  Cattle  Co.  v.  Ba- 

land  in  one  body,  to  be  surveyed   in  con,  79  Tex.  5 ;   White   v,   Martin,  66 

640-acre  tracts,  it  is   not  essential   to  Tex.  340. 

describe  the  land  "  section  by  section/'  But  the  mere  filing  of  an  application 
since  the  act  simply  prescribes  the  for  the   purchase  of  land,  prior  to  a 
amounts  to  be  purchased  and  does  not  statute   withdrawing  the    land    from 
prescribe  or  affect  the  form  of  applica-  sale,  confers  no  vested^  right.     State  v, 
tion.     Jumbo    Cattle    Co.    r.    Bacon  Work,  63  Tex.  148. 
(Tex.   1890),    17   S.  W.  Rep.  136;   79  It  was  held  in  Cadierque  v,  Duran, 
Tex.  5.  49  Cal.  356,  that  the  application  did 
The  provisions  of  California  Pol.  not  confer  a  right  in  the  lands  such  as 
Code,  §  3444,  as  to  the  affidavit  to  be  could  be  trans&rred. 
filed   by    one    seeking    to     purchase  Under  the  T^^aj  statute,  which  pro- 
swamp  or  overflowed  land,  requiring  vides  that  an  application  shall  be  made 
that  *M(  the  applicant  is  a  female,  such  for  land  as  a  homestead  donation  with- 
affidavit  must  show  that  she  is  entitled  in  a  certain  time  after  settlement,  a 
to  purchase   real  estate  in   her  own  failure  to  make  the  application  within 
name,"  is  complied  with  by  a  state-  the  prescribed  time  will  not  defeat  the 
roent  in    such    affidavit    that    appli-  rights  of  the  settler,  when  the  rights 
cant "  is  an   unmarried  woman,   over  of  no  other  person   have   intervened 
the  age  of  eighteen  years,  a  citizen  of  before  the  making  of  the  application. 
*Je  United  States,  and  a   resident  of  McCarthy  v,  Gomez  (Tex.   1892),  19 
«ie  State  of  California,  ol  lawful  age."  S.  W.  Rep.  999;  Gammage  v.  Powell, 
i^rice  7'.  Beaver,  73  Cal.  625.  61  Tex.  629. 

^^  the  affidavit  states  the  facts  un-  1.  3  Washburn  on  Real  Prop.  *5 19. 

«ruJy   it  ^f{\\\  not  support  the  applica-  See  Public  Lands,  vol.  19,  p.  305. 

"On,   though  the  facts  if  truly  stated  8.  Tiedeman  on  Real  Prop.,  §  734. 

°**S**t  support  it     Plummer  v.  Wood-  8.  Bingham  on  Real  Estate  80. 

"'^^  72  Cal.  29.  "The   ^tate   in   the  exercise  of  its 

^-^  y^exas,  under  act  April   12,  1883,  sovereignty  and  through   its  duly  au- 

creating  the  State  land  board  and  di-  thorized  agents,  may  execute  to  indi- 

yccting  the  procedure,  the  board  may  viduals  the  most  ample  and  compre- 

inqvkire  into  the  facts  on   which   the  hensive   conveyance  of  land   which  it 

application    was    based,   and    finding  is  possible  to  make,  but  the  grantee 

lb«m  false  may  declare  the  rights  of  will  not  acquire  the  absolute  right  of 

tbe  purchaser  forfeited,  even  though  property.     He  will  take  at  most  an 
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public  domain ;  hence  for  every  grant,  although  the  executive 
functionaries  may  be  the  intermediate  agents  in  making  it,  there 
must  be  the  authority  of  a  general  or  special  statute.* 

Statutes  regulating  the  transfer  of  the  title  to  State  lands 
provide  generally  for  a  warrant  from  the  land  office ;  an  entry,  or 
location  by  designated  limits,  in  the  books  of  the  proper  officer 
in  the  county  or  district  where  the  land  lies;  a  survey  by  the 
county  surveyor  or  other  designated  officer ;  and  a  grant  or  letters 
patent* 

b.  Warrant. — A  warrant  from  the  land  office  is  usually  the 
first  step  in  proceedings  for  the  acquisition  of  State  land.  The 
warrant  empowers  the  applicant  or  claimant  to  claim  and  appro- 
priate the  number  of  acres  of  unappropriated  land  belonging  to 
the  State  mentioned  in  the  warrant.  It  authorizes  a  survey.  The 
warrant  does  not  of  itself  effect  an  appropriation,  but  confers 


estate  in  the  land  only ;  and  there  will 
remain  to  the  State  still,  the  absolute 
•and  ultimate  right  of  property,  to 
-which  the  estate  granted  will  remain 
*in  a  measure  subordinate  so  long  as  it 
will  continue  to  exist.  But  after  the 
•estate  is  granted  and  while  it  continues 
to  exist,  this  absolute  right  of  property 
remaining  in  the  State  is  called  in 
legal  language  sometimes  the  escheat, 
sometimes  the  reversion,  and  some- 
times the  possibility  of  reverter.  (De 
Peyster  v,  Michael,  6  N.  Y.  501 ; 
57  Am.  Dec.  4701)  The  difference  in 
the  right  of  the  State  as  it  exists  be- 
fore and  after  the  grant  of  an  estate  is 
that  before  the  grant  the  State  has 
t>oth  the  right  of  property  and  the 
right  of  immediate  possession,  while 
after  the  grant  and  while  it  is  in  force, 
the  State  has  only  the  right  of  prop- 
•erty  without  the  right  of  possession. 
Whenever,  for  any  cause,  the  estate 
has  ceased  to  exist,  then  the  State  be- 
•comes  entitled  to  the  immediate  posses- 
sion. On  the  termination  of  an  estate, 
it  is  said  to  revert  or  escheat,  by  which 
is  meant,  that  the  right  of  possession 
before  granted  by  the  State  has  ceased 
to  exist,  leaving  the  right  of  possession 
in  the  State  the  same  as  if  the  grant 
had  never  been  made."  Bingham  on 
Real  Estate  4. 

1.  Bingham  on  Real  Estate  82; 
Shapleigh  r.  Pilsbury,  i  Me. 280;  2  Min. 
Inst.  998;  2  Lomax  Dig.  501 ;  Wilcox 
V.  Calloway,  i  Wash.  (Va.)  38;  Whit- 
tington  7*.  Christian,  2  Rand.  (Va  ) 
353;  Lavasser  r.  Washburn,  11  Gratt. 
<Va.)  584;  McCaughal  v.  Ryan,  27 
Barb.  (*N.  Y.)  376;  Harris  v.  Dyer,  27 
Ga.  211;  Patterson  v,  Trabue,  3  J.  J. 


Marsh.  (Ky.)  598;  Nims  v.  Palmer,  6 
Cal.  8. 

In  many  of  the  States,  conveyances 
by  special  act  of  the  legislature  are 
discouraged,  if  not  absolutely  inhibited, 
by  the  constitution,  hence  conveyances 
by  special  act  of  the  legislature  are 
rare.  2  Min.  Inst.  995;  Va.  Const^ 
1869,  art.  5,  §  20;  Faulkner  v.  Davis, 
18  Gratt.  (Va.)  651. 

Where  an  unauthorized  sale  of  pub- 
lic lands  is  made  under  a  misconstruc- 
tion of  the  act  of  the  legislature,  a 
grant  issued  to  the  purchaser  is  void, 
and  evidence  of  the  irregularity  may 
be  given.     Harris  v.  Dyer,  27  Ga.  211. 

A  State  auditor  has  no  power  to 
make  agreements  respecting  the  lands 
of  the  State,  unless  such  power  is  ex- 
pressly conferred  upon  him  by  statute. 
McCaslin  v.  State,  99  Ind.  428.    ■ 

It  is  the  general  policy  of  the  Michi^ 
gan  land  laws  that  there  shall  be  no 
private  sale  of  State  lands  until  they 
shall  have  been  offered  at  public  sale. 
The  act  fixing  a  minimum  price  does 
not  authorize  their  sale,  but  merely 
prohibits  it  below  the  price.  Lands 
left  undisposed  of  after  public  sale  can- 
not be  entered  at  the  State  land  office 
until  the  commissioner  has  had  oppor- 
tunity to  receive  and  enter  the  returns 
from  the  public  sales,  and  to  fix  a  mini- 
mum price  and  the  time  for  future 
entries.  Nor  does  the  previous  deposit 
of  money  confer  precedence  on  the 
depositor.  Potter  f.  State  Land 
Comm'r.  55  Mich.  485. 

3.  2  Minor's  Inst.  998  et  seq.;  2  Lorn. 
^'^S'  .S92  <?'  seq.;  Cox  v.  Ewing,  4 
Veates  (Pa.)  429;  Ross  i;.  Cutshall,  i 
Binn,  (Pa.)  399. 
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only  power  to   appropriate   in   the  mode  pointed  out  by  the 
statute.* 

c.  Entry. — A  failure  to  comply  with  fhe  entry  laws  will  invali- 
date a  grant  by  the  State.*  Where  the  statute  requires  the  entry 
to  be  so  specific  and  precise  a^  to  enable  others  to  locate  their 
warrants  on  the  adjacent  lands  with  certainty,  and  an  eqtry  made 
is  so  vague  as  not  to  identify  the  land,  such  an  entry  will  not  give 
any  priority  of  right  as  against  another  individual  who  makes  a 
proper  entry.'  Where  the  claimant  is  required  to  produce  to  the 
entry-taker  a  writing  describing  the  land,  and  the  entry-taker  is 
required  to  enter  a  copy  thereof  in  a  book,  an  entry  of  land 
placed  in  the  entry-taker's  book  without  his  authority  by  a  claim- 

1.  Warrant. — 2  Minor's  Inst.  999;  2  until  it  is  located  by  entry  in  the  sur- 
Lomax  Dig.  502,  503;  Wilson  v.  Ma-  veyor's  book  on  specified  lands,  is  per- 
son, I  Cranch  (U.  S.)  45;  Taylor  v.  sonal  estate;  after  entry,  the  interest 
Brown,  5  Cranch  (U.S.)  234;  Tryon  becomes  real  estate.  2  Minor's  Inst, 
r.  Munson,  77  Pa.  St.  250.  999;  2  Lorn.  Dig.  503. 

A  warrant  upon  which  the  purchase  Land  warrants  are  not  to  be  regard- 
money  has  been  paid  is  authority  to  ed  as  real  estate  in  the  settlement  and 
survey  vacant  lands  to  the  person  tak-  distribution  of  estates  in  the  probate 
ing  it  out,  and  it  is  a  contract  between  office.  Moody  r.  Hutchinson,  44  Me. 
the  State  and  the  warrantee  to  permit  57;  Dodge  v.  Litter,  73  .Tex.  319;  Ad- 
him  to  select  unappropriated  land  ams  v.  Houston,  etc.,  R.  Co.,  70  Tex. 
where  he  shall  designate.  Tryon  x\  252;  Forbes  r.  Withers,  71  Tex.  302; 
Munson,  77  Pa.  St.  250.  Barker  v.  Swenson,  66  Tex.  407. 

The  withdrawal  of  a  Staters  warrant  In  Texas  it  was  held  in  the  case  of 

from  land  by  the  person  directly  in-  Dodge   v.    Litter,   73    Tex.   319,   that 

terested  leaves   the   land  vacant    and  where  the  wife  of  one  who  died  pos- 

subject  to    appropriation.     Porter    x\  sessed  of  a  land  certificate,  sold  and 

Gordon,  5  Yerg.  (Tenn.)  100.  conveyed  in  writing   her  one-half  in- 

A  loosely  descriptive  warrant  con-  terest  in  it,  and  shortly  afterwards  it 

^^ys  only  propinquity,  and  the  lands  was  located,  and  the  field  notes  of  the 

must  be  surveyed  in  order  to  identify  survey,  together   with  the  certificate, 

j*J  it  takes  title  from  the  survey.  Man-  were  returned  and  filed  in  the  general 

"fiftan  Coal  Co.  v.  Green,  73  Pa.  St.  land  office  with  an  indorsement  that 

"^'J  the  balance  of  said  certificate  was  en- 

th     P^^'son  who  advances   money  for  tered  in  the   name   of  the  purchaser, 

.  ^  P'^rchase  of  land  warrants  acquires  but  the  purchaser  neither  recorded  his 

th        •   ^^  ^^^  warrants  which  follow  conveyance  in  the  county  where  the 

^ni  into  whosesoever  hands  they  may  land  was  situated  nor  filed  it  in  the 

V  \^  ^'ith  notice  of  his  claim.  Patrick  land    office ;    as    the    land   certificate 

•  Marshall,  2  Bibb  (Ky.)  40;  ^o  Am.  was  personalty,  the   registration   laws 

^-  ^o.  did    not    apply,    and     the    purchaser 

^BllflUibllity  of   Warrant. — A    war-  acquired  title  thereto  as  against  a  sub- 

^nt  may  be  assigned.     2  Minor's  Inst,  sequent  purchaser  from  the  wife,  who 

^^1'  ^  l-om.  Dig.  503;  Session  Laws,  had  no  notice  of  the  prior  sale,  except 

P  ."  *S.S9»  p- 227;  Watkins  T'.  Lynch,  71  the  memorandum  on   file  in  the  land 

.y  '  ^*  ;  Morrison  x\  Campbell,  z  Rand,  office;  that  being  sufficient  to  put  him 

r^^  206.  .  on  inquiry  as  to  the  prior  purchaser's 

*^c  facts  that  a  person  causes  a  certifi-  connection  with  the  certificate.  Dodge 

t^  Kc^^  ^  located  on  land  and  a  survey  v.  Litter,  73  Tex.  319. 

%   ^  niade  in  the  name  of  the  original  3.  McNamee  v.  Alexander,    109   N. 

?T^^tee,  and  that  this  is  returned  to  the  Car.  242  ;  Mockridge  v,   Howerton,  72 

g^tieral  land  oflfice,  are  not  sufficient  N.  Car.  221. 

proof  that  the  original  grantee  sold  8.  Buckner  v,  Feagins,  2  Bibb  ( Ky.) 

^c  Und  certificate   to  such    person.  13S;   Davis  v.  Davis,  2  Bibb  (Ky.)  134; 

Hemdon  v.  Davenport,  75  Tex.  462.  Moore  v.  Whitledge,    Hard.  (Ky.)  95; 

■*tnre  of  Warrant. — The    w^arrant,  Camp  t/.  Prather,  7  B.  Mon.(Ky.)  599; 
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ant  is  of  no  validity.^  If  the  land  lies  in  different  counties,  an 
entry  upon  it  must  be  made  in  each  county.*     The  land  must  be 

subject  to  entry .^  An  entry  of  land  already  located  is  void.*  A 
prior  location,  followed  by  the  statutory  diligence  in  making  sur- 
vey and  returning  the  field  notes,  is  an  appropriation  of  the  land 
against  any  claim  having  its  inception  subsequently.*     But  the 

one  having  a  prior  location  may  be  estopped  from  claiming  title 

Hinckley  v.  Fowler,  43  Cal.  56;  Hilde-  corner  of  which  is  in  one  county  and  a 

brand  r;.' Stewart,  41  Cal.  387;  Cunning-  part  of  the  entry  in  another,  it  shall 

ham  7^  Browning,  i  Bland    (Md.)  299;  be  lawful  for  the  surveyor  of  the  county 

Wood   T'.   Elledge,   11  Heisk.  (Tenn.)  where  such   beginning  corner  is  situ- 

607;     Kendrick     v,    Dallum,     Cooke  ated  to  proceed  and  survey  such  entry. 

(Tenn.)  220;  Winchester  v.  Gleaves,  a  It  has  been  held  that,  as  these  acts  all 

Hayw.  (Tenn.)  213;  Bowley  v.  Taylor,  relate  to  the  same  subject,  they  must 

5    Cranch     (U.    S.)   191;  McNeal  v.  be  construed  together,  and  that   act 

Harold,  II  Gratt.  (Va.)  309;  Harper  v.  Jan.    9,    1830,  ch.  87,    applied    to    an 

Baugh,  9  Gratt.  ( Va.)  5oiB.  entry  and  grant  under  the  act  of  Jan.  9, 

Where  an  entry  calls  for  lands  on  a  1830,  ch.  85,  which  enlarged  the  quan- 

certain   creek,  **  about    seven    miles''  tity  to  be  covered  by  an  entry,  and  re- 

from    its    mouth,  the  word  **  about  *''  duced    the  enterer's  fee,  and  that  an 

must    be    rejected,  and    the    distance  entry  in  the  county  where  the  begin- 

taken  in  a  straight  line  from  its  mouth  ning  corner  was  situated  was  sufficient, 

if  the  stream  is  of  sufficient  length,  though  part  of  the  entry  was  situated 

Sanders  v.  Morrison,    2   T.  B.  Mon.  in  another  county.    Graham  v.  Gunn, 

(Ky.)  109;  15  Am.  Dec.  140;   Johnson  87  Tenn.  458. 

r.  Rowland,*  Sneed   (Ky.)  77;  Nichols  S.Reeves   v.   Hyde,    77    Cal.    397; 

V.  Wells,  Sneed  (Ky.)  255;    Whitaker  Looney  v.  Bagley  (Tex.  1887),  7  S.  W. 

V,  Hall,   I    Bibb    (iCy.)  72;  Green  v.  Rep.  360. 

Watson,  1  Bibb  (Ky.)  105;  Lockhartr.  ()ne  who  has  entered  upon  the  va- 
Trabue,  2  Bibb  (ky.)  250;  Smith  i/.  cant  public  domain,  as  a  purchaser 
Watson,  3  Bibb  (Ky.)  153;  Carland  v»  from  another  who  assumed  to  have  a 
Rowland,  3  Bibb  (Ky.)  127;  Stephens  title,  may,  on  discovering  that  the  land 
V,  Hedden,  4  Bibb  (Ky.)  107;  Morri-  is  vacant,  repudiate  the  executory  con- 
son  V.  Coghill,  4  Bibb  (Ky.)  379.  tract  for  its  purchase,  without  quitting 

In  such  case,  if  the  stream  is  a  large  possession,  resist  the  payment  of  the 

river,  or  is  not  of  sufficient  length,  the  notes  given  for  the  purchase-money, 

ndeanders  may  be  followed  in  measur-  and  while  in  possession,  if  entitled  to 

ing  the   distance.     Sanders  v.  Morri-  pre-empt  land,  may  take  steps   to    se- 

son,  2  T.  B.  Mon.   (Ky.)    109;   15   Am.  cure  it  as  a   purchaser.    Rodgers  v, 

Dec.  140.  Daily,  46  Tex.  578. 

1.  Pearson  7-.  Powell.  100  N.  Car.  86.  4.  Fitche  .v.  Bullock,  i   Bibb  (Ky.) 

2.  Stith  V.  Jones,  4   B.   Mon.   (Ky.)  228;  Miller  v.  Hays,  42  Tex.  479. 

375 ;  Avery  v.  Strother,  Cam.  &  N.  (N.  In  an  action  to  recover  land,  where 

Car.)  434.  defendant  claims  under  a  grant  in  1856 

The-  Tennessee  Act,    1823,    ch.  49,  of  59,000  acres,  evidence  is  admissible 

providing  for  the  entry  of  vacant  lands  that  a  large  number  of  persons  have 

lying    north     and    east  of    the    con-  settled  upon  the  land,  for  the  purpose 

gressional  reservation  line  and  north  of  showing  that   the   lands   were  not 

of  the  Tennessee  river,  provided   for  vacant  and  subject  to   entry  in    1881, 

the  election   and  qualification  of  one  when    plaintiff's    grant    was    issued, 

entry -taker  for  each  county,  fixed  the  Dugger  t*.  McKesson,  100  N.  Car.  i. 

amount  per  acre  to  be  paid  the  enterer,  5.  Houston,  etc.,  R.  Co.  v.  McGehee, 

and  limited  the  quantity  to  be  covered  49  Tex.  48r. 

by  one  entry.    The  act  of  1825  reduced  On  the  question  of  priority  of  loca- 

the  price,  and  the  act  of   1827,  ch.  69,  tions,  the  opinion  of  the  commissioneV 

increased  the   quantity.    Act   Jan.  9,  of  the  general  land  office  is  not  admis- 

1830.  ch.  87,  provided  that  **  where  an  sible.     Houston,  etc.,  R.  Co.  v.  McGe- 

entry  has    been   heretofore   made,   or  hee,  49  Tex.  481. 

may  hereafter  be  made,  in  any  county,"  But  the  regulations   prescribed  by 

under  the  above  acts,  the  beginning  him  are  entitled  to  the  highest  consio- 
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by  acquiescing  in  the  subsequent  entry.^  Land  subject  to  entry 
cannot  be  refused  to  one  who  makes  a  valid  entry  because  such 
entry  is  made  subsequent  to  an  entry  which  is  void.  But  if  the 
invalidity  of  a  prior  entry  is  doubtful,  a  subsequent  entry  may  be 
refused.*  The  right  to  make  an  entry  upon  land  subject  to  entry 
cannot  be  defeated  by  the  refusal  of  the  surveyor  to  accept  the 
location,  or  by  the  subsequent  issue  of  a  patent  to  another.* 
One  who  makes  an  entry  and  has  it  surveyed  cannot  afterwards 
shift  its  location,  to  the  detriment  of  a  subsequent  enterer.'^  In 
case  of  a  conflict  between  enterers,  the  number  and  position  on 
the  entry-taker's  books  are  to  be  regarded  rather  than  the  date, 
which  generally  indicates  the  time  of  making  the  location.^  No 
estate  or  interest  in  the  land  is  acquired  by  the  entry ;  the  enterer 
acquires  only  a  right  of  preference,*  which  right  cannot  be 
assigned.' 

d.  Survey — (See  also  Survey,  vol.  24).— Next  follows  the  sur- 
vey by  the  county  surveyor  of  the  land  appropriated,  and  the 
return  of  the  survey  to  the  register  of  the  land  office.® 

eration  as  evidence.    Johnson  v.  El-  507    et   seq.    See  generally   Survey, 

dridge,  49  Tex.  507.  vol.  24. 

1.  Sensenderfer  v.  Smith,  66  Mo.  80.  A  survey  not  founded  on  an  entry  is 

Compare  Sensenderfer  v..  Neale,  66  void  and  constitutes  no  title;  the  land 

Mo.  669.  so  surveyed  remains  vacant  and  liable 

1  RaiDey  v.    Aydelette,    4    Heisk.  to    be    appropriated    by  any    person 

(Tenn.)i22.  holding  a   land  warrant.      Wilson  v. 

It  was  held  in  Sampson  v.  Galloway,  Mason,  i  Cranch  (U.  S.)  45. 

5  Heisk.  (Tenn.)  275,   that  an  entry-  A  survey  variant  from  the  entry  is 

taker  could  not  enter  land  in  his  own  not  void,  but  voidable.     Estill  v.  Hart, 

office,  but  that  nothing  in  the  Tennessee  Hard.  ( Ky.)  577. 

statute  prohibited  an  entry  by  such  en-  A  private  survey  is  not  evidence  of 

tiy-toker  for  his  deputy.  title.     Paxton  v.  Griswold,   122  U.  S. 

'n  Berry  v.  Wagner,  13  Lea  (Tenn.)  ^i ;    Greenlee    v.  Tate,   i    Dev.   (N. 

59'»  it  was  held  that  an   entry  by  the  Car.)  300. 

entry- taker  for  himself  in    his    own  A  survey  does  not  mean  a   map,  ex 

n*me  was  not  void,  but  voidable.     ,  vi  termint^  but  will  include  a  descrip- 

'n   Massey  r.  Smith,  64  Mo.  347*  it  tion  in  words  or  figures  of  the  lands 

^•as  held  that  an  officer  attached  to  a  located.     Attorney  Gen'I   v.  Stevens, 

land    office    in   that   btate  could  not  i  N.J.  Eq.  369;  22  Am.  Dec.  526. 

"ffi      *n  entry  for  purchase  in  his  own  A  surveyor's  certificate  is  only  prima 

***^^'  facie  evidence  of  their  doings.     Wal- 

J*  I^e  Montel  r.  Speed,  53  Tejc.  339.  lace  v.  Maxwell,  i   J.  J.  Marsh.  (Ky.) 

*•  Munroe   v.  McCormick,  6   Ired.  447. 

*^*  (N.  Car.)  85.  When  the  meanders  of  a  river  are 

•»■  Brummett*   i'.    Scott,    4     Heisk.  called  for  in  a  survey,  and  also  courses 

L^,**'^.)    319;     Sampson    v.    Bone,  4  and  distance,  the  former  will  control, 

neisk.  (Tenn.)  702.  Galveston   County  v.  Tankersley,  39 

8-  Hall  7'.  Hollifield,  76  N.  Car.  476.  Tex.  651. 

^J  judson  T'.  Malloy,  40  Cal.  299.  Granting  a  patent  according  to  the 

1.  Morrison  v.  Campbell,   2    Rand,  return  of  the  sur^'ey  is  virtually  an  ao- 

\'*-)  206.  ceptance  of    the  return,     Brandon  v. 

in  /owfl  a  certificate  of  entry  may  Fritz,  94  Pa.  St.  88. 

^  Assigned.      When   a  certificate  of  A  shifted  j^urvey,  if  fairly  made,  re- 

****-*y  is  assigned,  the  assignee  is   in-  turned  and  accepted  by  the  proper  au- 

^*t.ed  with  the  legal  title  to  the  land,  thorities,  will,  when  there  is  no  inter- 

Burdick  v,  Wentworth,  42  Iowa  440.  vening  and  opposing  right,  hold  and 

^'  2  Minor's  Inst.  999;  2  Lom.  Dig.  secure  the  lands  from  the  time  of  ac- 
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e.  Grant. — The  transfer  may  be  by  operation  of  law,*  or  by 
grant,  or  patent.  The  grant  is  generally  in  form  a  certificate  from 
the  State  officer  authorized  to  execute  it,  and  signifies  that  the 
State  has  granted  the  land  described  in  the  survey  to  the  grantee. 
It  is  required  usually  to  issue  under  the  seal  of  the  State.*  The 
legislature  may  enact  a  statute  confirming. an  invalid  grant,  and 
thus  make  it  valid  as  though  it  had  been  so  originally.*  A  grant 
which  purports  to  convey  land,  a  part  of  which  has  been  granted 
already,  may  be  valid  in  part  and  void  in  part.*  A  grant  from 
the  State  is  color  of  title,  even  if  the  grant  should  be  void  for 
irregularities.*  A  grantee  from  the  State  has  no  greater  title 
than  his  grantor  in  the  lands  granted.® 

ceptance.    Smith  v.   Walker,  98   Pa.  veyor  to  the  land  office ;  but  this  prc- 

St.  133;  Munroe  v.  McCortnick,  6  Ind.  sumption  is  not  conclusive  and  is  re- 

85.  butted  by  evidence  of  the  existence  of 

Objection  that  a   land  grant  is  void,  marked     lines    and    monuments,   and 

because  upon  the  land  plat  attached  it  other  facts  tending  to  show  that  the 

appears  that  no  survey  was  ever  made  actual  location  was  different  from  the 

by  one  having  authority  to  survey  and  official  courses  and  distances;  and  the 

locate  entries,  cannot  be  raised  in  an  fact   that   younger   surveys   of    fixed 

action  to  recover  possession.     Dugger  lines  call  for  the  older  is  admissible  to 

V.  McKesson,  100  N.  Car.  1.  aid  the  jury  in  discovering  the  actual 

In  Pennsylvania^  since  the  proprie-  location   of    the  survey.    Clement  v. 

tary    government  and   customs    have  Packer,  125  U.  S.  309. 

ceased,  a  survey  without  a  warrant  is  1.  3  Washburn  on  Real  Prop.   185 ; 

void,  except  survey  as  allowed  to  ac-  Worthern  z\  Ratcliffe,  42  Ark.  330. 

tual  settlers  under  the  act  of  April  3,  2.  2  Minor's  Inst.  1000. 

1872.     Manhattan  Coal  Co.  r.  Green,  8.  3  Washb.  Real  Prop.  185;  Surget 

73  Pa.  St.  310.  r.  Doe.  24  Miss.  118;  Dent  v,  Bing- 

After  a  survey  and  patent  under  a  ham,  8  Mo.  579;  Tucker  v,  Burris,  13 

M'arrant  to  the  owner  thereof,  a  resur-  La.  Ann.  614. 

vey  to  correct  error  was  made,  re-  The  legislature  cannot  legally  con- 
turned  to  the  surveyor -general,  and  firm  a  patent  or  survey  of  land  which 
by  him  accepted  and  approved.  Held,  was  absolutely  void  so  as  to  divest  a 
that  the  State  thereafter  had  no  right  title  legally  acquired  before  the  at- 
to  the  land  described  in  the  second  tempted  confirmation.  Sherwood  v. 
survey,  and  therefore,  one  who  with  Fleming,  25  Tex.  Supp.  408;  McNamee 
notice  of  the  facts  took  a  warrant  and  v.  Alexander,  109  N.  Car.  242  ;  Wright 
survey  of  the  same  land,  could  have  v.  Hawkins,  28  Tex.  452. 
none,  and  could  not  question  the  au-  4.  Patterson  v,  Jenks,  2  Pet.  (U.  S.) 
thority  of  the  State  officers  to  order  a  216;  Hough  v,  Dumas,  4  Dev.  &  B, 
resurvey.  Huntley  x\  Barclay  (Pa.  (N.  Car.)  328;  Thomson  v.  Gaillard, 
1892),  24  Atl.  Rep.  223  3  Rich.  (S.  Car.)  418;  45  Am.  Dec. 

The    survey    may    be    assigned.     2  778. 

Minor's   Inst.  999;  2   Lorn.  Dig.  503;  5.  Moody  r.  Fleming,  4  Ga.  115;  48 

Morrison  v.  Campbell,  2   Rand.  (Va.)  Am.  Dec.  210. 

206.  6.  Tymannus  v.  Williams,  7  Humph. 

In  Pennsylvania^  by  a  custom  in  the  (Tenn.)  80;  46  Am.  Dec.  69. 

surveyor- general's  office,  the  dates  of  In  Webster  t/.  Clear  (Ohio  1892),  31 

the  receipt  of  returns  to  surveys  are  N.  E.  Rep.  744,  Minshall,  J.,6ays: '*The 

marked  in  pencil  upon  them,  and  this  principle  seems  to  be  that,  in  making 

is  held  by  the  courts  to  furnish  evi-  purchases  from  the  State,  the  individ- 

dence    of    such   dates.      Conkling   v.  ual  is  bound  to  inquire  for  himself  as  to 

Westhrook,  81)^  Pa.  St.  81.  the  title  of  the  State,  and  its  power  to 

In  Pennsylvania^  after  the  lapse  of  convey ;    and    can   acquire   no  rights 

21  years  from  the  return  of  a  survey,  against   a  previous  purchaser  of  the 

the  presumption  is  that  the  warrant  same  lands  from  the  State.    He  stands 

was   located   as   returned  by  the  sur-  in  the  shoes  of  the  State  and  takes 
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Formerly,  grants  from  the  State  to  an  individual  were  construed 
strictly  against  the  State  and  in  favor  of  the  grantee.*  Nothing 
was  presumed  beyond  the  letter  of  the  grant.*  But  this  strict 
rule  of  construction  was  applied  only  where  there  was  uncer- 
tainty or  ambiguity  in  the  terms  of  the  grant,  and  where  the 
grant  was  not  for  a  valuable  consideration  ;  otherwise  the  rules  of 
construction  applicable  to  grants  between  individuals  were 
applied.*  The  modern  tendency,  however,  is  toward  a  liberal 
construction  in  favor  of  the  grantee,*  so  as  to  carry  out  fully  and 
liberally  the  legislative  intent  so  far  as  it  is  ascertainable.^ 

Possession  continued  for  a  sufficient  length  of  time  may  raise 
a  presumption  of  a  grant  from  the  State.® 

such  title  as  it  had  power  and  right  to  v.  Western,  etc.,  R.  Co.,  67  Ga.   760; 

convey.     In  Governeur  t'.  Robertson,  Glaze  v.  Western,  etc.,  R.  Co.,  67  Ga. 

II   Wheat.   (U.   S.)  332,    it    is    said:  761;  Wallace  v.  Miner,  6  Ohio  366; 

**The  State  never  intends  to  grant  the  .  Harlock  t'.  Jackson,  3  Brev.  (S.    Car.) 

lands    of    another,     and    where    the  254;    Kennedy  v,  Townsley,   16  Ala. 

grantee    is    ignorant  of  the    previous  239;  Troutman  z\  May,  33  Pa.  St.  455; 

patent,    the   maxim    caveat  emptor  \s  Lavasser  t*.  Washburn,  11  Gratt.  (Va.) 

emphatically  applicable  to  this  species  572;  Lindsey  v.  Miller,  6  Pet.  (U.  S.) 

o!  contract."  (566;  Walls  t'.  McGee,  4  Harr.   (Del.) 

1.  Washb.  Real  Prop.  190;  a  Minor's  108;  Chapman  y,  Hoskins,  2  Md.  Ch. 
Insts.  996;  People  r.  New  York,  etc.,  485;  Ciooker  r.  Pendleton,  23  Me. 
Ferry  Co.,  68  N.  Y.  71;  Tolson  v.  Lan-  339;  Tubbs  v.  Lynch,  4  Harr.  (Del.) 
ham,  2  Har.  &  T.  (Md.)  17.  521;  Jarboe   f.  McAtee,    7  B.    Mon. 

2.  Hagan  v.  Campbell, 8  Port,  (Ala.)  (Ky.)  279;  Do^f.  Roe,  2oGa.  467  ;  Bar- 
9;  Townsend  t;.  Brown,  24  N.  T.  L.  80 ;  clay  r.  Howell,  6  Pet.  (U.  S.)  498; 
Mayor,  etc.,  of  Allegheny  t'- Ohio,  etc.,  Hanes  t;.  Peck,  Mart.  &  Y.  (Tenn.) 
R.  Co.,  26  Pa.  St.  355;  Green's  Estate  228;  Pipkins  v.  Wynns,  2  Dev,  (N. 
4  Md.  Ch.  349;  Dubuque  R-  Co.  v.  Car.)  402;  Rogers  v.  Mabe,  4  Dev. 
Litchfield,  23  How.  (U.  S.)  88;  Gildart  (N.  Car.)  180;  Sulphen  r.  Norris,  44 
«'.  Gladstone.  11  East  685.  Tex.  204;  Jackson  i'.  Gumaer,  2  Cow. 

8.  3  Washb.  Real  Prop.  190;  2  Mi-  (N.  Y.)  568. 
dot's  Inst.  996;  2  Co.  Lit.  607,  n.  A.;  As  between  a  junior  patentee  and 
MoJyn's  Case,  6  Co.  6  a.  one  in  possession  who  traces  his  title 
*•  2  Minor's  Inst.  997 ;  2  Lom.  Dig.  backwards  seventy  years,  it  is  a  pre- 
5<^';  3  Washb.   Real  Prop.   190;   Hy-  sumption  of  law  that  a  grant  has  issued 
J^?n  V.  Read,   13   Cal.  455;   Charles  for  the  land,  and  it  is  not  subject  there- 
^'ver  Bridge   i'.   Warren  Bridge,  11  fore  to  entry  and  grant  as  waste  and 
^^*-  (U.  S.)  596;  Com.  V,  Roxbury,  9  unappropriated.    Matthews  z\  Burton, 
^^'  (Mass.)  492;  Martin  v.  Waddell,  17  Gratt.  (Va.)  317;  Archer   r.   Sad- 
IJ  ;  ^t.  (U.  S.)  411 ;  Attorney  Gen'l  v.  dler,  2  Hen.  &  NL  (Va.)  370;    Doe  v. 
i^elaware,  etc.,   R.   Co.,  27  N.  J.  Eq.  Barksdale,  11  Ired.  (N*  Car.)  461. 
y^'  After  forty  years,  all  presumptions 
^'  McArthur  v.  Nevill,  3  Ohio   183.  are  in  favor  of  the  regularity  of  pro- 
conditions   of   forfeiture   in  grants  c^edings  had  to   acquire  public   land 
must  be  created  by  express  terms  or  in    Texasy   and   in   favor  of  the  con- 
clear  implication,  a'nd  construed  strict-  struction  there  put  by  the  public  offi- 
'«  ^^wn  V,  State,  5  Colo.  496.  cers  on  the  laws  and  their  powers  un- 
••  Bingham  on  Real  Estate  4 ;  Des  der  them.     State  i\  De  Leon,  64  Tex. 
Moines  v,  Harker,  34   Iowa  84 ;  Gar-  553. 

^^5  T'.  Miller,  47   Cal.   570;  Cary  v.  After  the  lapse  of  forty  years,  during 

Whitney,  48  Me.  516;  State  r.  Scnool  which  possession  was  shown  and  a  de- 

^^st.  No.  3,  34   Kan.  237;  9  Am.  &  struction   of  the  public  records,  pay- 

Eng-  Corp.  Cas.  587 ;  Alton  v.  Illinois  ment  of  the  appraised  value  recited  m 

Transp.  Co.,  12  111.  38;  «;2  Am.  Dec.  479;  the  expediente  will  be  presumed.  State 

Brinsfield  v.  Carter,  2  Ga.  143  ;  Wright  v,  Sais,  60  Tex.  87. 

^'  Swan,  6  Port.  (Ala.)  84;  Kirschner  A  presumption  of  a  conveyance  by 
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Provision  is  made  sometimes  for  filing  a  caveat  in  the  case  of 
conflicting  claims.  The  principles  and  procedure,  while  varying 
in  detail  in  different  jurisdictions,  are  not  dissimilar  to  those  gov- 
erning the  caveat  in  the  case  of  patents  for  inventions.' 

/.  Patent — (i)  Definition  and  Form.  —  A  patent  is  the  instru- 
ment that  forms  the  evidence  of  title  to  lands  acquired  from  the 
State.  It  is  designed  to  define  the  lands  to  be  granted  and  the 
terms  of  the  grant.*  It  is  nothing  more  than  a  deed  in  which  the 
State  is  the  grantor  and  the  patentee  is  the  grantee.*  A  patent 
for  lands  owned  by  the  State  must  be  executed  in  the  manner 
provided  by  statute.  The  requirements  of  the  various  States 
vary  as  to  the  form  and  requisites  of  the  patent.  It  is  usually 
made  necessary  that  the  governor  sign  the  patent  and  that  the 
great  seal  of  State  be  affixed.*     The  principles  governing  the  law 

the  State  cannot  arise  in  a  case  where  8.  See   Public   Lands,   vol.   i9,pp. 

from  the  constitution  or  common  law  354,  355. 

of    the   State,   the    legislature    never  4.  3  Washb.  on    Real    Prop.    1S5 ;    3 

acted  and  never  will  act.     Fitzhugh  r.  Minor's  Inst.  1000;  Compton  v,  Killen, 

Croghan,  2  J.  }.  Marsh.  (Kj.)  429;  19  fo  Ga.   543:  People   r.    Livingston,   8 

Am.  Dec.  139.  Barb.  (N.  Y.)  253;  Doe  r.  Roe,  14  Ga. 

A  grant  of  land  will  not  be  presumed  252  ;  Hulick  v.  Scovil,  9  111.  174;  Exum 

from  lapse  of  time  unless  the  lapse  of  t*.   Bri5:ter,   35    Miss.   301;    Bradley  r. 

time  is  so  great  as  to  create  the  belief  Parkhur^t,    20    Kan.    462;    Jarrett    r. 

that  it  was  actually  made;  or   unless  Stevens,  36  W.  Va,  .445. 

the  facts  in  the   case  ^how   that   the  In   New   7'ork\  it  was   held   that   a 

party  to  whom  it  is  presumed  to  have  patent   without   the  governor's  sig-na- 

been    made  was   legally  or  equitably  ture  was  valid  if  sealed  with  the  great 

entitled  to   it.     Jackson   v,   Moore,   6  seal.    The   fact  of  the  seal  being  at- 

Cow.  (N.  Y.)  706.  tached  was  considered  as  evidence  that 

As  the  State's  lands  cannot  be  taxed,  the  patent  h.nd  been  approved  by  the 

one  claiming  them  under  a   sale   for  governor.      People   x\    Livingston,    8 

taxes  shows  no  title  as  against  a  pro-  Barb.  (N.  Y.)  253. 

ceeding    instituted   by   the   State   for  In  Mississippi,  a   land  patent  issued 

their  recovery.     State  r.  Pinckney.  22  under  the  act  of  Mar   15,  1852.  which 

S.  Car.  484.  required    that    the    "  patent  shrill    be 

See,  generally.   Adverse   Posses-  signed  by  the  governor  and   attested 

SIGN,  vol.   I,  p.  225;  Presumptions,  by  the  secretary  with  the  great  seal  of 

vol.  19,  p.  36.  the   State."   was   held    to  be   good    if 

1.  Alexander  i\  Noland,  88  Ky.  142;  signed  by  the  governor  and  sealed  by 
Prestion  v.  Harvey,  3  Call.  (Va.)  495;  the  great  seal,  even  though  not  signed 
Davis  V.  Stafford,  8  B.  Mon.  fKy.)  274;  by  the  secretary  of  state.  Exum  r*. 
Allen  County  v.  Allen,  2  A.  K.  Marsh.  Brister.  35  Miss.  391. 

(Ky.)    30;    Currie   v.   Martin,  3  Call.  In    Arkatsas^    patents     are    to    be 

(Va.)   28;  Walton  r.   Hale,    9  Gratt.  signed    by    the   governor  and   sealed 

(Va.)  194;   Harper  xk  Baugh,  9  Gratt.  with  the  great  seal  of  the  State.     State 

(Va.)  508;  Carter  v,  Ramey,  15  Gratt.  v.  Morgan,  52  Ark.  150. 

(Va.)  346;   Person  v,  Davey,  i  Murph.  In     West     Virffinia^    in    Jarrett    t*. 

(N.  Car)  115;   Miller  7'.  Woodard,  29  Stevens.  36  W.  Va.  445,  Brannon,  J., 

Ga.  753;   Records  v.  Melson,  i  Houst.  says:  "The   act  of  May,  1779,  in  the 

(Del.)     139;   Trotter    7-.    Newton,    30  form  of  grnnt,  and  by  express  enact- 

Gratt.  (Va.)   582;    Sharp   v.  Curds,  4  ment,  required  such  seal.  The  grant  is 

Bibb  (Ky.)547;    Lewis   v.  Billups,    i  an  act  of  great  solemnity  and  can  only 

Leigh  (Va.)  353;  Smith  v.  Devecmon,  be  issued  as  the   law  directs.     While 

30  Md.  473.     See   Patent  Law,  vol.  the  commonwealth's  grant  cannot  be 

18,  p.  25.  generally  attacked,  yet  if  void  on   its 

2.  3  Washb.  on  Real  Prop.  185;  face  it  may  be.  2  Lorn.  Dig.  388;  Pat- 
Anderson's  Law  Diet;  Black's  Law  terson  v.  Winn,  11  Wheat.  (U.  S.)  380. 
Diet  In    such  case,  we    have  no  need  to 
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regulating  patents  for  State  land  are  founded  upon  general  prin- 
ciples of  law  and  equity,  and  are,  as  a  rule,  applicable  as  well  to 
patents  issued  by  the  United  States  for  its  public  lands  as  to 
those  issued  by  the  States.* 

(2)  Issuance. — The  existence  of  a  patent  implies  a  compliance 
with  every  prerequisite.  The  presumption  is  that  the  officer 
issuing  the  patent  has  done  what  the  law  requires  of  him.*  The 
issuance  of  a  patent  must  be  performed  according  to  law  ;  and  if 
issued  against  law,  it  is  void,  and  those  claiming  under  it  acquire 
no  title  nor  right.' 

bring  in  matter  dehors   the  grant,  but  Starkon    Ev.  1248,.  1250;    Hartwell  r. 

itself    affords  record  evidence   of   the  Root,   29  Johns.  (N.  Y.)  347;  10  Am. 

matter    invalidating  it.      In  the  Vir-  Dec.  232 ;  Barry  v.  Gamble,  8  Mo.  88; 

ginia  Court  of   Appeals,   in   Carter  t'.  Parkinson   v.  Bracken,  i    Pin.  (Wis.) 

Edwards,  88  Va.  205,  it  seems  to  be  174;  49  Am.  Dec.  296;  Polk  v.  Wen- 
conceded    that    the    want    of  a    seal  dal.   9  Cranch    (U.    S.)    98;    subnom. 

would  invalidate  the  grant.     A  deed  of  Polk  v.  Wendell,  5  Wheat.  (U.  S  )  304; 

an  individual  will  not  pass   land  with-  Patterson  t^.  Tenks,  2  Pet.  (U.  S.)  237; 

out  seal.    Cromwell  t*.  Tate,   7    Leigh  Groves  v.  Slaughter,    15    Pet.  (U.  S.) 

(Va.)  301;   30  Am.  Dec.  506;    Pratt  z\  490;  Gibson  v.  Chouteau,  39  Mo.  536; 

Clemens,  4  W.  Va.  443;  2  Minor's  Inst.  Jackson  r.  Marsh,  6  Cow.  (N.  Y.)  281; 

651.    I  do  not  see  why  it  is  not  indis-  Sutton  t^  Menser,  6  B.  Mon.(Ky.)  433; 

pensable   in  a  commonwealth's  grant.  Surget  v.  Doe,  24  Miss.  118;   Ray  v. 

It  is  the  highest  evidence  of  the  au-  Barker,  i  B.  Mon.  (Ky.)  364;  McMil- 

thority  of  the  act,  the  siguum^  or  mark  Ian  v.  Hutchinson,  4  Bush   (Ky.)  611 ; 

of  the  genuineness  of  its  act,  and  of  its  Schi\ee  v.  Schnee,  23  Wis.  377 ;  99  Am. 

finality.     It  is  the  sign  of  sovereignty.  Dec.    183,   note   186;     Mayor,    etc.   v. 

In  Doe  r.  Roe,  14  Ga.  252,  though  the  Eslava,  9   Port.   (Ala.)    577;   33    Am. 

decision  was  that  there  was   evidence  Dec.  325;  People  v,  Mauran,  5  Den. 

to  show  there  once   had  been  a  seal,  it  (N.  Y.)  389. 

seems  conceded  that  a   seal   is   indis-  A  sale  of  lands  forfeited  to  the  State 
pensable  to  a  State  grant  of  land.  The  for  non-payment  of  rent  reserved  in  a 
court     said :      *  It    is    the     signature  grant  thereof  will  be  assumed  to  have 
of  the  governor,  and   the  great  seal  been   in   accordance   with   the   State; 
which  gave  it  effect  and  validity.'     In  but  an  omission  of  any  of  its  require- 
Hunter  V.Williams,  i  Hawks.  (N.  Car.)  ments  will  not  invalidate  the  title  of  a 
221,  the  court  said  that  public  lands  grantee,  as  against  a  subsequent  gran- 
could  be  granted  only   as   the   legisla-  tee  of  the   State.     DeLancy  xy.   Piep- 
ture  authorized;  that  as  that  required  gras,  63  Hun  (N.  Y.)  169;  Gilchrist  v. 
a  grant  to  be  authenticated  by  the  gov-  Middleton,  108  N.  Car.  705. 
emorand  countersigned  by  the  secre-  The  presumptions  that  arise  in  sup- 
tary,  and  as  the  grant  involved  was  not  port    of    a    patent    for    public    lands 
so  countersigned,  it  was  the  same  as  if  issued  by  the  State  can  have   no  force 
no  mode  had   been   adopted,  and  was  in  the  face  of  the  facts  that  the  State 
held  void.    My  own  opinion  is  that  the  selection   of  the   same  was   originally 
want  of  a  s^eal  invalidates  a  patent."  void   and  that  the  selection  has  been 
The  duplicate  copy  of  a  lost    land  validated     by    Congress.       Chant    v. 
p.'?tent    authorized     by     the    Illinois  Reynolds,  49  Cal.  215. 
school  law  of  1857,  §  96,  to  be  issued  8.  State  v.  Delesdemer,  7  Tex.  76. 
bv  the  State  auditor,  need  not  have  Though  the  issuance  of  a  patent  upon 
the  seal  of  the  State  affixed,  to  render  a  junior  location  is  unauthorized,  the 
it  admissible  in  evidence  for  the  same  patent  is  voidable  only  and  not  void, 
purposes  for  which  the  original  might  Gullett  v.  O'Connor,  54  Tex.  408. 
have  been  offered.     Jackson  v.  Berner,  The  statute  of  limitations  does  not 
48  111.  203.  begin  to  run  against  the  patentee  of 
I.  Public  Lands,  vol.  19,  pp.  354,  lands  until  the  time  of  the  issuance  of 
355;  Brown  v.  Huger,  21  How.  (U.  S.)  the  patent.     Ring  v.  Gray,  6  B.  Mon. 
3P5-  (Ky.)  368;  Dubois  v.  McLean,  4  Mc- 
S.  Bingham  on   Real   Estate  85;    3  Lean  (U.  S.)  486. 
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(3)  Validity  and  Conclusiveness. — A  valid  patent  cannot  be 
issued  for  lands  to  which  the  State  has  no  title,  or  which  may  not 
be  granted.*  If  the  land  is  reserved  from  sale,  the  patent  is 
void.*  A  patent  is  good  only  for  so  much  of  the  land  which  it 
purports  to  convey  as  is  properly  included  in  it.*  A  patent 
issued  without  authority  of  law  is  void,  and   if  void  on  its  face 

may  be  assailed  by  anyone.*     So  a  patent  obtained  by  fraud  will 

The  register  of  the  land  office  must  284;     Governeur    v,     Robertson,     11 

not  issue  a  patent  for  State  lands  until  Wheat.  (U.  S.)  332. 

the  applicant  surrenders  his  certificate  A  court  of  law  will  receive  a  parol 

of  purchase.     Duncan  v.  Gardner,  46  evidence  that  the  officers  of  State  have 

Cal.  24.  granted  lands  forbidden  to  be  granted,. 

A  public  grant  or  patent  need  not  and  will  take  notice  that  such  grant  is 

be  delivered  or  accepted  in  order  to  void.    Den  v.   Cathey,  1    Murph.  (N. 

vest  title,  but  takes  effect  immediately  Car.)  162. 

after  the  date  of  issuance.    Ex  parte  8.  Jarrett  v.  West,  i  Har.  &  J.  (Md.) 

Kuhtman,   3  Rich.   (S.  Car.)  257;  55  501;    Delaware,  etc..     Canal    Co.    v^ 

Am.  Dec.  O42.  Dimock,  47  Pa.  St.  393. 

A    land    patent     is    not     operative  A  land  warrant  issued  in  Virg-inia, 

against  the  rights  of  a  third  person  and  a  patent  issued  thereon  for    lands 

existing  before   it    was    issued.     One  described  as  and  declared  to  be  within 

purchasing  after  the  issuance,  whose  the  State  are  simplj'  void  as  to  lands 

whole  claim  originates  after   its  date  viiXhm  the  \\m\i&  oi  Maryland,    Baker 

cannot  search  into  the  imperfections  7'.  Swan,  32  Md.  355. 

of  the  previous  title  of  the  patentee.  A  grant  of  public  land  made   by  a 

Such    patent    may    be   impeached    if  special   commissioner  whose  want   of 

tainted  by  fraud,  procured  by  imposi-  authority    has   not    been   shown,   and 

tion  or  in  entire  excess  of  the  proceed-  whose  acts  have  not   been   repudiated 

ings  on  which  it  is  founded.     Smith  v.  by  the    government,     conveys     good 

Vasbinder,  77  Pa.  St.  127.  title.     Groesbeck    v.    Golden      (Tex. 

1.  Coffee  V.  Groover,  123    U.    S.   i ;  18S7),  7  S.  W.  Rep.  362. 

Robinson  v.  Bailey,  26   Fed.  Rep.  219;  A  patent  for  land  granted  by  a  sis- 

Garrett  I'.  Weaver,  70  Tex.  463;    Par-  ter  State  is  one  of   those  public   acts 

ker  r.  Baines.  59  Tex.    15;    Attorney-  to  which  every  other   State   is   bound 

Gen'l  7'.  Thomasi3i  Mich.  365;  Hoover  to  give  full  faith  and  credit  under  the 

V.  Thomas,  Phil.  (N.  Car.)  184;  Web-  constitution  of    the    United    States: 

ster  7'.  Clear   (Ohio  1892),  31    N.   E.  therefore  the  invalidity  of  the   patent 

Rep.   744;    Roseberry   v.  Hollister,  4  cannot    be    drawn     collaterally     into 

Ohio  St.  297;  Stoddard  v.  Chambers,  question   by   the    courts  of     another 

2  How.  (U.  S.)  284;    U.   S.   7'.   Arre-  State  on  a  suggestion  that  the  survey 

dondo,  6  Pet.  (U.   S.)  728;  Rechart  7/.  on  which  the  patent  was  founded  was 

Felps,  6  Wall.  (U.  S.)   160;    New  Or-  a  forgery.     Lassly  v.  Fontaine,  4  Hen. 

leans  7'.  U.  S.,  10  Pet.  (U.  S.)  731 ;  Best  &  M.  (Va.)  146;  4  Am.  Dec.  510. 

r.Polk,  18  Wall.(U.S.)  112;  Governeur  4.  Webster   7'.  Clear    (Ohio,   1892), 

V.  Robertson,  11  Wheat.  (U.  S.)  332.  31  N.  E.  Rep.  744;   Todd  z\  Fisher,  26 

A  patent  for  and   including  part  of  Tex.  239;    Wright  7'.  Rutgers,  14    Mo. 

the  500,000  acre  grant,  if  issued  as  for  585. 

swamp  land,  is  void  and  conveys  noth-  A  patent  issued   by  virtue  of  an  un- 

ing.     Laugenour  v.   Shanklin,  57  Cal.  constitutional  act  is  void   on   its   face. 

70.  Winter:-.  Jones,  10   Ga.    190;  54   Am. 

A  patent  for  tide  lands  as  swamp  is  379. 

void.     Knight  7-.  Roche,  56  Cal.  15.  A  title  is  not  void  because  the  offi- 

The  fact  that  swamp  lands  are  cer  in  extending  it  has  not  incorpo- 
within  the  limits  of  an  incorporated  rated  into  it  the  evidence  of  the  con- 
city  will  not  avoid  a  patent  when  not  cession  or  sale.  The  want  of  author* 
appearing  on  its  face.  McNear  v.  ity  of  an  officer  which  renders  a  title 
Hutchinson,  31  Cal.  177.  void  is  not  shown   by   proof  of  mere 

2.  Best  v.  Polk,  18  Wall.  (U.  S.)  112;  error  of  the  officer"^  in  extending  a 
Stoddard  v.  Chambers,  2  How.  (U.  S.)  title  to  one  in  fact  not  legally  entitled,. 
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^oi  prevail  against  a  subsequent  valid  title.*     A  patent  once 

issixtd,  after  having  been  signed,  countersigned,  and  delivered, 

cannot  be  recalled,  nor  impeached  collaterally,  nor  cancelled  by 

any  act  of  the  government  officers.*     If  the  patent  is  not  void 

on  its  face,  it  cannot  be  impeached  collaterally.* 

(4)  Effect, — A  difference  of  opinion  exists  in  the  different  State 
tnbunals  as  to  the  effect  of  the  patent  in  regard  to  vesting  the 
legal  title.  In  some  States  it  is  held  that  the  issuance  of  the 
patent  vests  the  legal  title,  and  that  not  until  the  patent  issues  is 
the  patentee  vested  with  complete  legal  title.*  In  other  States 
the  courts  hold  that  the  title  takes  effect  by  relation  to  the  first 
steps  of  the  proceedings,  and  that  the  patent  does  not  pass  the 
title,  but  is  merely  evidence  that  it  has  passed.* 

^vit  "whom  he  supposed  to  be.     Haur-  23;  6  Am.  Dec.  311;  Jackson  v.  Hart, 

ick  V,  Jackson,  5^  Tex.  17.  12  Johns.  (N.  Y.)  77  ;  7  Am.  Dec.  280; 

The  governor's  and   surveyor  gen-  Norvell  x\  Camm,  5  Munf.  (Va.)  233; 

eral's  certificate,  required  by  the  act  of  8  Am.   Dec.  742;  Jackson  r.  Marsh,  6 

April  10,  1862,  in   relation   to  swamp  Cow.  (N.  Y.)  281 ;  Brady  v.  Begun,  36 

lands,  is  indispensable  to   the  validity  Barb.  (N.  Y.)  533;  People  v.  Mauran, 

of  theState's  patent,  and  it  not  having  5  Den.  CN.  Y.)  398;  Parmelee  v.  Os- 

been  given,    the    patentees    may  be  w'ego,  etc.,  R.  Co.,  6  N.  Y.  75;  Hill  v, 

ousted.    People  t».  Center,  66  Cal.  551.  Miller,  36  Mo.  182. 

A  patent  issued  by  the   governor  of  This  rule   does  not  apply  to  sales 

a  State  in  pursuance  of    an   express  and   conveyances   by  State  municipal 

grant  is  not  void  upon   its  face  and  officers  for  the  non-payment  of  taxes 

passes  the  legal   title  to   the  property  and  other  like  cases.      The  party  who 

therein  granted.    It  may  be  impeached  claims   tl)e  right  under  that  class  of 

for  fraud  or  set  aside  K>r  other  suffi-  proceedings  is  bound  to  prove  all  that 

cient  cause,  but  it  cannot  be   assailed  is  required   to  make  the  conveyances 

collaterally.     State  v,  Sioux  City,  etc.,  regular  and   valid  by  other   evidence 

R-  Co.,  7  Neb.  357.  than  the  deed.     Bingham  on  Real  Es- 

California    Pol.   Code,   §   3500,   re-  tate  85;  Sharp  v.  Spier,  4  Hill  (N.  Y.) 

quires  an  affidavit  of  certain  facts  in  76;  Varick  i*.  Tallman,  2  Barb.  (N.Y.) 

the  case  of  one   desiring  to  purchase  113;  Williams  f.  Peyton,  4  Wheat.  (U. 

State  lands.    ATf'/t/ that  this  affidavit  is  S.)   77;    Jackson   v'.   Shepard,  7  Cow. 

indispensable  to  the   validity  of   the  (N.    Y.)  88;   17  Am.  Dec.  502;  Striker 

patent    Milledge  v.  Hyde,  67   Cal.  5.  v.  Kelly,  2  Den.  (N.  Y.)  323. 

A  government  grant  never  in   fact  4.     CJreen  v.   Liter,  8    Cranch    (U. 

«8ued  by   the  officer    purporting  to  S.)  229;  Jones  v,  Bache,  3  Wash,  (U. 

We  issued  it.  or  by  subsequent  alter-  S.)  199;  Delaware,  etc.,  Canal  Co.  v. 

ations  made  to   confer    other    rights  Dimock,  47  Pa.  St.  39^ ;  Reed  v.  Bul- 

tja/i    those  conferred   at   its  issue,  is  lock,  Litt.  Sel.  Cas.  (Ky.)  510;  12  Am. 

•osoJutely  void,  and  may  be  shown  to  Dec.  345  ;  Bodley  z\  Taylor,  5  Cranch 

f^*-^  b^'a  subsequent  grantee.     Haur-  (U.  S.)  191 ;  Roads  v.  Symmes,  i  Ohio 

281;  13.  Am.  Dec.  621;  Brill  v.  Stiles, 

35  111.  305;  85  Am.  Dec.  364;   Moore 

K  Wilkinson,   13   Cal.  4S7  ;  Seekright 

Bogen,   I   Hayw.    (N.   Car.)    177; 

Dickey    v.  Hoodenpile,  1    Hayw.    (N. 

'l*^^-    365.  Car.)  359;  Den   v.  Mooney,  i   Murph. 

^  -^  Hcnnen    z\    Wood,   16  La.  Ann.  (N.  Car.)  401. 

.3;     F"ranklin    r.    Woodland,    14   La.  5.  3    Washb.    on    Real    Prop.   192; 

Tv:^-     184:  Merrill  7'.  Roberts,  64  Tex.  Stoddard  r.  Chambers,  2  How.  (U.S.) 

^   '     Spofford    I'.    Bennett,    55     Tex.  284;  Hunter  7'.  Hemphill,  6  Mo.   106; 

^^*  Innerarity  v.  Mims,  i   Ala.  660;  Good- 

/*' Bingham  on  Real  Estate  85 ;  Peo-  let  v.  Smithson,  5   Port.   (Ala.)  245; 

\^^'  Livingston,  8  Barb.  (N.  Y.) 253;  30  Am.  Dec.  s6i ;  Jones  v.  Inge, 5  Port. 

l^ckaon  v.  Lawton,  10  Johns.  (N.  Y.)  (Ala.)  527;  Bullock  v,  Wilson,  5  Port. 
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When  a  patent  is  issued  by  the  State  it  is  regarded  as  a  con- 
veyance of  the  existing  rights  of  the  State.*    It  is  subject  to  any 

and   all   encumbrances   legally  existing  dn  the   lands.*     When 

granted  it  enures  to  the  benefit  of  anyone  to  whom  the  patentee 

ought  to  convey  the  land  or  for  whose  use  he  ought  to  hold  it.' 
A  patent  merges  the  irregularities  of  the  former  proceedings  and 
is  notice  to  a  subsequent  claimant  that  the  land  is  not  vacant.^ 

(Ala.)   338;    Waterman  v.  Smith,   13  but  the  full  ownership  of  the  property, . 

Cal.  419;  Winter  r.  Jones,  10  Ga.  190;  is  thereby  passed.    In   re  Mechanics' 

54  Am.  Dec.  379;   Waters   v.  Bush,  42  Society,  31  La.  Ann.  627. 

Iowa  355 ;  Rankin  v.  Miller,  43  Iowa  A    State  patent  to   land  passes    its 

11;  Heath  v,  Ross,  12  Johns.  (N.  Y.)  title,  but  does   not  establish   that    it 

140.  had  title;  so  a  law  of  the  State  mak- 

A  patent  is  only  requisite  to  ascer-  ing  such  patent  presumptive  evidence 

tain  that  all  the  prerequisites  of  the  law  of  absolute  title  in  fee  in  the  grantee 

have  been  complied  with.     Winter  v.  is  of  no  force  in  the  courts  of  another 

Jones,  10  Ga.  190;  54  Am.  Dec.  379.  State,   so  as   to  make  the  patent  evi- 

A  land   patent  relates  back    to  the  dence  that  the  title  had*  passed  from 

original  land  office  certificate  and  is  a  the  United  States  to  the  State.  Musser 

patent  from  that  date.  West  v.  Hughes,  v.  McRae,  38  Minn.  409. 

I  Har.  &  J.  (Md.)  6;  Ringgold  v.  Ma-  A  patent  from  the  State  passes  the 

lott,  I  Har.  &  J.  (Md.)  299.  legal  possession  to  the  grantee,  which 

While  a  survey  may  be  made  first,  continues  until  disturbed  by  an  actual 

and  the  certificate  afterward  applied,  adverse  possession.    The  title  vests  in 

the   title  accrues  from  the  date  of  the  the  grantee  upon  the  return  and  ac- 

application,  and  not  from  the  date  of  ceptance  of  the  survey  and  payment 

the  survey*.     Stewart  v.  Cook,  62  Tex.  of  the  purchase  money,  and   the  title 

522.  rests  at  the  same  time.     Potts  v,  Gil- 

A  grant  was  held  not  to  relate  back  bert,  3  Wash.  (U.  S.)  475. 

to   the  certificate  of    entry  so  as   to  A   patent  for  the   land   under    the 

overreach  a  prior  grant  for  the  same  Virginia    land   law,   as    modified    by 

land  when  the  certificate  had  not  been  usage    and    judicial     construction    in 

returned,   nor    the  composition    paid  Kentucky  and  0///«?,  conveys  the  legal 

within  th<*  time  limited  by  the  rules  of  title,   but    leaves    the    equities    open, 

the  land  office.     Beall  v.  Beall,  i    Har.  Brush  v.  Ware,  15  Pet.  (U.  S.)  93. 

&  J.  (Mfl.)  -^46:   Peter  T'.  Mains,  4  Har.  2.  Baltimore   v.   McKim,     3    Bland 

&  M.  (Md.)^423.  (Md.)453;    Webster  z\  Clear  (Ohio 

A  patent  for  land  which  passes  the  1892),  31  N.  E.  Rep.  744. 

great  seal  after  its  date  as  to  parties  re-  8.  Urket  v.  Coryell,  j^  W.  &  S.  (Pa.) 

lates  back  to  its  date  so  as  to  vest  the  60;    Watterston  'r.    Bennett,    18  La. 

title   in   the  patentee  from  that  time  Ann.  250;    Stark  r.    Mather,   Walker 

and  enable  him  to  maintain  an  action  (Miss.)   181;   12  Am.   Dec.  533;   Duer 

for  injuries  done   by  strangers  to  the  f.  Boyd,  i   S.   &  R.  fPa.)  203;  People 

land  alter  its  date.     But  the  right  of  v,  Clarke,  10  Barb.  (^N.  Y.)  120. 

relation   does   not,  however,  apply  so  A  patent  though  granted  to  A.  B.  is 

as  to  prejudice  the  rights  of  third  per-  really  in  favor  of   his   prior  vendees, 

sons   not   parties  or  privies  having  a  and  enures  to  their  benefit.     Watter- 

right.     Heath  v.  Ross,  12  Johns.   (N.  ston  v,  Bennett,  18  La.  Ann.  2^0. 

Y.)  140.  4.  Balliot   i\   Bauman,   5    W.   &    S. 

1.  Bceler  r.  Coy,  9  B.   Mon.  (Ky.)  (Pa.)    150;    Fritz   v.    Brandon,  78  Pa. 

31 J  ;  Green  I'.  Liter,  8  C  ranch  (U.S.)  St.  342;   Bushey  f.    South  Mountain, 

229;  Green  v.   Watkins,  7  Wheat.  (U.  etc.,   Co.,   136   Pa.    St.  541;   James  v. 

S.;  28;   Clay  t'.  White,  i   Munf.  (Va.)  Betz,  2   Binn.  (Pa.)    12;   Wolf  r.  God- 

162  :  Tolson  -•.  Mainor,  85  N.  Car.  235 ;  dard,  9  Watts  (Pa.)  547. 

Webster  x\  Clear   (Ohio    1892),  31  N.  A   purchaser   under   a   patent  from 

E.  Rep.  744.  the  commonwealth  is   bound  to   take 

Where  an  act  of  transfer  of  land  by  notice  of  a  prior  title  to  which  refer- 

the  State  to  a   corporation   expressly  ence  is  made  in  the  patent.     Burkart 

conveys  the  occupancy  and    "posses-  v.  Bucher,  2   Binn.  (Pa.)  455;  4  Am. 

sion  "  forever,  not  the  mere  usufruct,  Dec.  57. 

64 


Tnmto  of  State  Tltto.  STA  TE  LANDS.  ElemMiti  of  Tnaitar. 

At  common  law,  a  patent  issued  after  the  death  of  the  person 
named  therein  as  patentee  is  void,*  but  generally  the  statutes 
provide  that  in  case  of  death  before  the  issue  of  the  patent  to 
one  entitled  to  it,  it  shall  issue  to  his  heirs.* 

A  patent  issued  to  a  fictitious  person  conveys  no  title  to  the 
lands  therein  described ;  and  no  one,  not  even  a  subsequent  bona 
fide  purchaser  for  value,  can  derive  any  right  under  a  conveyance 
to  such  fictitious  patentee.* 

(5)  Construction. — A  patent  is  to  be  construed  by  the  same 
rules  as  a  private  conveyance.'*  All  parts  must  be  construed  to- 
gether in  order  to  ascertain  boundaries,  and  effect  must  be  given 
to  every  part  if  possible.*  A  construction  that  gives  effect  to  a 
patent  is  to  be  preferred  to  one  that  renders  it  inoperative  and 
void ;  and  in  determining  what  land  is  embraced  within  the  calls 
of  a  patent,  reference  may  be  had  to  the  surveyor's  field  notes 
and  the  original  plat  if  the  patent  itself  is  uncertain.® 

The  law  does  not  devolve  on  the  Mexican  Government,  can  enure  only 

patentee  the  burden  of  proving  that  to  such  persons  as  were  heirs  accorcl- 

the  land  embraced  in   his   patent  or  ing  to  the  civil  law  which  was  in  force 

some  part  of  it  was  vacant.    Munford  in  Mexico  at  that  time.     McGahan  v. 

V.  Carpenter,  11  Bush  (Ky.)  51.  Baylor,  32  Tex.  789. 

1.  Davenport  v.  Lamb,  13  Wall.  CU.  8.  Thomas  v.  Wyatt,  25  Mo.  24; 
S.)  427;  Wood  V.  Ferguson,  7  Ohio  69  Am.  Dec.  446;  Thomas  v.  Boerner, 
St  28S;  Galloway  v.  Finlev,  12  Pet.  25  Mo.  27;  Morrison  v.  Kelley,  22  111. 
(U.  S.)  264;  McCracken  v.  6eall,  3  A.  610;  74  Am.  Dec.  169. 

K.  Marsh.  (Ky.)  210;  Thomas  v.  Wy-  A  patent  issued  to  a  person  under  an 

att,  25  Mo.  26;  31  Mo.  188;  69  Am.  Dec.  assumed   name  is  not  void,  but  vests 

446,  note;  Lyles  v.  Lescher,  108  Ind.  the  title  in  him,  and  his  title  will  pass 

382;  Price  V.  Johnston,  i  Ohio  St.  390.  by  a   transfer  of  the  land   under  his 

2.  Cox  V.  Prewitt,  88  Ky.  156;  assumed  name.  Thomas  v.  Wyatt,  31 
Briggs  V.  McClain,  43  Kan.  652 ;  Cobb  Mo.  i83:  77  Am.  Dec.  640. 

V.  Stewart,  4  Mete.  (Ky.)  255;  83  Am.  A  patent  will  not  be  void  for  mis- 
Dec.  465 ;  Biowman  i*.  Bartlett,  3  A.  nomer  of  the  patentee ;  if  he  is  other- 
K.  Marsh.  (Ky.)  86;  Russell  v.  Marks,  wise  sufficiently  described  the  title 
3  Mete.  (Ky.j  37.  will  vest  in  him.     Russell  z\  Marks,  3 

A  patent  issued  to  A.  and  B.,  after  Mete.  (Ky.)  137. 

A.'s  death  vests  the  entire  estate  in  B.,  4.  Moore  v.  Smaw,  17  Cal.  199;  79 

one  half  for  himself  and  one  half  in  Am.  Dec.  123. 

trust  (or  A.'s  heirs.    Reynold  v.  Clark,  5.  Alexander    v.    Lively,    5    T.    B. 

Wright  (Ohio)  656.        "  Mon.  (Ky.)  159;  17  Am.  Dec.  50;  Budd 

In  Kentucky^  by  an  act  passed   in  r.  Brooke,  3  Gill   (Md.)  198;  43  Am. 

1792,  a  patent  issued  to  a  deceased  Dec.  32. 

person   vests    the    title   in   his   heirs.  Where  a  patent  has  two  irreconcil- 

Prior   to    1792,  a    patent  issued  to  a  able  dates,   the    ambiguity,    if    unex- 

deceased    person    was    void    and    of  plained,  must  be  taken  most  strongly 

course  yields  to  one  of  later  date.  Bow-  against  the  patent,  and  the  latest  date 

man  r.  Bartlett,  3  A.  K.  Marsh.  (Ky.)  being  the  true  one,  the   patent  must 

86.  yield    to    another    conflicting    patent 

A  patent  to  a  deceased  person  vests  issued    between   the    two    dates.     Mc- 

the  legal  title  in  the  heirs,  and  in  the  Gowan  v.  Crooks,  s  Dana  (Ky.)  65  . 

suit  to  recover  the  land  by  the  devisees  6.  Alexander  v.  Lively,  5  T.  B.  Mon, 

the  heirs  are  necessary  parties  and  the  (Ky.)  159;  17  Am.  Dec.  50. 

action  must  be   in  equity.     Cobb   v.  A  map  referred  to  in  the  patent  is 

Stewart,  4  Mete.    (Ky.)    255;  83  Am.  part  of  the  patent  and  will  control  its 

J^ec.465.  calls.    Alexander  v.   Lively,   5   T.  B, 

A  grant  to  the  *•  heirs"  of  a  deced-  Mon.  (Ky.)  159;  17  Am.  Dec.  56;  Shep- 

ent,  made  in   Texas  in  1827,  from  the  pard  r.  Wilmott,  79  Wis.  15. 
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(6)  Conflicting  Patents, — Where  two  patents  are  granted  for 
the  same  land,  the  second  patent  is  inoperative  until  the  first  pat- 
ent is  set  aside. ^  A  State  cannot  pass  title  to  public  land  belong- 
ing to  the  United  States.*  A  State  patent  to  lands  which  have 
been  granted  to  the  State  by  the  United  States  is  good  as 
against  a  subsequent  United  States  patent  for  such  lands.' 

A  patent  is  governed  by  the  actual  closure,  cultivation  or  actual  use,  with- 

survey  in  the  field  if  it  refers  thereto,  out  an  actual  ouster  of  the  older  pat- 

Sheppard   v.    VVilmott,    79    Wis.    15;  entee    from    the    disputed     territory. 

Lyon  r.  Fairbank,  79  Wis.  455:  24  Am.  Overton  r.  Davisson,    i    Gratt.  (  Va.) 

St.  Rep.  732.  2ii;  42  Am.  Dec.  544;    Koiner  v.  Ran- 

A  patent  for  74,000  acres,  "exclud-  kin,  11  Gratt.  (Va.)  428;  Cline  r.  Gat- 
ing 60,518  acres  prior  grants,"  with  no  ron,  22  Gratt.  (Va.)  378;  Turpin  v, 
description  of  the  land  excluded,  is  Saunders,  32  Gratt.  (Va.)  27;  Millar  t». 
void  for  indefiniteness.  Hamilton  r.  Humphries.  2  A.  K.  Marsh.  (Ky.)  446. 
Fugett,  81  Ky.  366.  Where  the  elder  patentee  is  in  actual 

If  the  State  issues  a  patent  describ-  possession  of   part  of   his   own  grant, 

ing  the  land  by  metes  and  bounds,  and  but   not  of  any  part  included   in  the 

stating  that  it  j^ontains  200  acres,  when  junior  grant,  the  entry  and  possession 

in    fact  it   contains  300,  the  patent  is  of  the  patentee  wull  be  limited  to  his 

good  for  the  300  when  attacked  collat-  mere  enclosure  or  actual  use.    Taylor 

erally,   not    being    void    on    its  face.  v.  Burnsides,i  Gratt.  (Va.)  165:  Turpin 

Frazier  v.  Frazier,  81  Ky.  137.  v.  Saunders,  32  Gratt.  (Va.)  27;  Cline 

1.  Jackson   z\  Lawton,  10  Johns.  (N.  v.    Catron,     22     Gratt.     (Va.)     37S; 

Y.)  23;   6  Am.  Dec.  311;   Gallipot  r.  Koiner  t;.  Rankin,  11  Gratt.  (Va.)  428; 

Manlove,  2  111.  156;    Botts  r.  Shields,  3  Green  z\  Liter,  S  Cranch  (U.  S.)  229. 

Litt.  (Ky.)  32;  Howard  T'.  Richeson,  13  Where   the    senior    patentee    is    in 

Tex.  553;  Garner  v.  White,  18  111.  455.  actual  possession  of  the   lands  of   his 

Where  both  parties  have  equities,  the  patent  lying  without  the  bounds  of  the 

legal  title  arising  prima  facie  from  a  junior  patentee,  and  the   latter  enters 

patent  must  obtain,  unless  there  is  a  on  and  holds  the  lands  embraced  \%'ith- 

preponderance  of  the  adverse  equitable  in   the  patent,  it  is  an  ouster  of   the 

right.  Johnson  T*.  Eldridge,  49  Tex.  507.  senior  patentee  only  to   the  limits   of 

Where  the  older  patentee  has  had  no  the  junior  patentee's  actual  close  or  use, 
actual  possession  of  the  land  contained  and  not  to  the  limits  of  his  grant.  2 
in  his  grant,  and  the  later  patentee  Minor's  Inst.  577;  Green  v.  Liter,  8 
takes  and  enters  upon  the  land,  and  Cranch  (U.  S.)  229. 
takes  and  holds  possession  of  any  parts  2.  Irvine  t*.  Marshall,  20  How.  (U. 
thereof,  claiming  the  title  to  all  within  S.)  558;  Pratt  v.  Brown,  3  Wis.  603; 
the  limits  and  bounds  of  his  grant,  it  is  Foley  v,  Harrison,  5  La.  Ann.  75. 
an  adversary  po.ssession  of  the  whole.  The  Territory  of  Wisconsin  could 
to  the  extent  of  the  limits  of  the  later  not  impair  the  title  of  the  United 
patent,  and  to  that  extent  is  an  ouster  States  in  lands  by  the  exercise  of  the 
of  the  seisin  or  possession  of  the  older  right  of  eminent  domain  over  the 
patentee  as  to  those  lands.  Overton  same.  The  title  conveyed  by  the 
z'.  Davisson,  i  Gratt.  (Va.)  211;  42  Am.  United  States  could  not  be  hampered 
Dec.  544;  Koiner  t;.  Rankin,  11  Gratt.  by  any  claim  derived  from  such  au- 
(Va.)  428;  Cline  v.  Catron,  22  Gratt.  thority.  Pratt  r.  Brown,  3  Wis.  603. 
(Va.)  378;  Millar  v.  Humphries,  2  A.  Where  a  State  selected  in  lieu  of 
K.  Marsh.  (Ky.)  446;  Moss  v.  Currie,  i  school  lands  certain  lands  not  the  sub- 
Dana  (Ky.)  266;  Harrison  z\  McDan-  ject  of  selection,  and  they  were  listed 
iel,  2  Dana  (Ky.)  348;  Wilson  v.  to  the  State  and  by  the  State  patented 
Stevers,  4  Dana  (Ky.;  634;  Sicard  v.  to  private  persons,  it  was  held,  upon  a 
Davis,  6  Pet.  (U.  S.)  124.  bill  by  the  United  States,  that   equity 

If  the  elder  patentee  is  in  the  actual  would  annul  the  selection,  listing  and 

possession  of  any  part  of  the   land  in  patent,   whether    such    unlawful    acts 

controversy,  at  the  time  of  the  junior  were  the  result  of  fraud,  accident  or 

patentee's  entry  thereon,  the   latter  by  mistake.     U.  S.  v,  Mullan,  7  Sawy.  (U. 

such  entry  gains   no  adversary  posses-  S.)  466. 

sion  beyond  the  limits  of  his  mere  en-  8.  Megerie  v,  Ashe,  27  Cal.  322;  87 
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Statutes  sometimes  provide  for  judicial  contests  in  case  of  con- 
flicting claims.* 

(7)  Action  to  Annul. — When  the  false  suggestion,  mistake,  or 
illegality  appears  on  the  face  of  the  patent  it  is  void,  and  may  be 
declared  so  in  whatever  court  it  is  adduced  as  an  evidence  of 
title  *  A  State  patent  void  on  its  face  may  be  impeached  in  an 
action  of  ejectment.*     A  patent  may  be  impeached  in  a  court  of 

Am.  Dec.  76;  Matthews  v,  Goodrich,  z\  Jones,  4  Call  (Va.)  253;  2    Am.  Dec. 

102  Ind.  557.     See  Cramer  v.  Keller,  564;  Jackson   v,  Lawton,  10  Johns.  (N. 

98  Mo.  279;  Le   Beau  v,  Armitage,  56  Y.)  23;   6    Am.  Dec.  311;  Jackson  v. 

Mo.  191.  Marsh,  6  Cow.  (N.  Y.)  281. 

It  was  held  in  Matthews  r.  Goodrich,  The  case  of    Norvell   r.   Camm,   6 
102  Ind.  557,  that  a  United  States  pat-  Munf.     (Va.)   238;    8   Am.   Dec.    74a 
ent  to  an  individual  issued  after  the  (Roane,  J.)  states  the  true  general  doc- 
swamp  land  grant  to  the  State  passed  trine  in  regard  to  the  extent  to  which 
no  title,  and  that  neither  did  the  at-  a  court   of  law  will  go   to   impeach  a 
tempted  release  of  the  governor  of  the  patent.      It   says:  **It  is   equally  clear 
State  to  the  United  States  effect  any-  that  a  patent  perfect  on  its  face  is  not 
thing,  such  release   being   unauthor-  to  be  avoided  in  a  trial  of  law  by  any- 
ized  and  void.     See  also  Gormley  v.  thing  short  of  an   older  patent;  it   is 
Uthe,  116  111.  643.  not  to  be   affected  by  circumstances  of 
1.  People  V,  Carrick,  51   Cal.  325;  equity  tending  to  show  that  in  a  caveat 
Thompson  x\  True,  48  Cal.  601  ;  ^Espi-  court  or  court  of  equity,  the' party  re- 
nosa  V.  Phelan,  77  Cal.  100  lying  on   it   would   probably   prevail. 
It  was  held    in   Green  wade   v,   De  The  jurisdiction  of  the  two  tribunals 
Camp,  72  Cal.  4.^8,  that  a  default  after  must   be  kept  distinct  and  the  actual 
a  first  reference  to  the  court  did  not  patent   must  prevail  at  law,  although 
preclude  a  second  reference,  it  may  be   made  to  the   superior  right 
It  was  held  in  Thompson  v.  True,  48  of  the  adverse   party  in  another  form. 
Cal.  6or,  that  the  court  had  jurisdic-  In  the  case  of  an  actual  and  perfect 
tion  to  determine  not  only  the  rights  patent,  there  is  no  remedy  but  to  set  it 
of  the  contestants  but  the  question  of  aside  in  a  court  of  equity,  or  in  some 
the  title  of  the  State.  other  proceeding  having  that  as  its  di- 
Astothe  order  of  reference,  it  was  rect    end   and  object.      It  cannot   be 
held  in  Espinosa  v.  Phelan,  77   Cal.  done   in  the  ordinary  progress   of  a 
Joo,  that  an  order  was  sufficient  which  trial    at   law,  the   patent  alone   must 
showed  that  a  contest  had  arisen,  and  prevail.     These  principles  seem  to  us 
tnat  the  reference  was  made  upon  the  plain,   and   are   fairly  deducible  from 
demand  of  one  of  the  parties  to  the  the  case  of  Witherington   v.  McDon- 
contest,  although  owing  to  a  clerical  aid,    1    Hen.   &  M.    (Va.)  306;  3  Am. 
omission  the   order  of  reference  did  Dec.  603 ;  they  ought   not  therefore  to 
not   recite    that     the     reference    was  be  departed   from."      As    supporting 
ounded  upon  such  demand.  But  it  was  this  general  doctrine  see  Klein  v.  Ar- 
^'^  in  Lane  r.  Pferdner,  56  Cal.  122,  gcnbright,     s6    Iowa    493;    State     v. 
^^  the  fact  that  the  surveyor-general  Bachelder,  5   Minn.  223 ;  80  Am.  Dec. 
*de  the  order  of  reference  must  be  410;  Polk  v.  Wendal,  9  Cranch^U.  S.) 
sverred  and  proved.  87 ;  Boggs  zk  Merced  Min.  Co.,  14  Cal. 
i^. Cunningham  T'.  Shanklin,  60  Cal.  362;  Yount   r.   Howell,    14  Cal.    465; 
is     '*  ^^^  ^e\d  that  mandamus  might  Leese  v.  Clark,  18  Cal.  535. 
sue  to  enforce  the  judgment  rendered  3.  Jackson  v.  Hart,  12  Johns.  (N.  Y.) 
P?^  the  reference.  77 ;  7  Am.  Dec.  280 ;  Norvell  v.  Camm, 
r^^ding  the  contest  the  State  cannot  6  Munf.  (Va.)   233;  8  Am.  Dec.  742; 
^".  the  land  to   an   applicant  whose  State   v.  Bachelder,  5    Minn.   223;    80 
^{^*^  ^was  filed  after  the  inception  of  Am.  Dec.  410;  People  t\  Livingston,  8 
"^^  contest.  People  v.  Carrick,  51  Cal.  Barb.   (N.  Y.)  253;  Brady  v.   Begun, 
3^1'^  Cunningham  r.  Shanklin,  60  Cal.  36    Barb.    (N.    Y.)    533;    Hoover    v. 
^^\  Thomas,  Phil.  (N.  Car.)  184;   Alexan- 
••2  Minor's     Inst  997;  Cooper  v.  der  v.  Greenup,  i  Munf.  (Va.)  134;  4 
K-obcru,  6  McLean  (U.  S.)  93 ;  White  Am.  Dec.  541. 
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law  for  any  matter  which  makes  it  absolutely  void.*  But  for 
causes  which  make  a  patent  voidable  only  and  not  void,  and 
which  are  not  apparent  on  its  face,  it  cannot  be  impeached  col- 
laterally. To  annul  a  patent  the  proceeding  is  by  scire  facias^ 
bill,  or  information.* 

(8)  Patent  as  Evidence. — A   patent   is  only  prima  facie   evi- 
dence of  the  facts  recited.     It  may  be  overcome  by  proof.*    A 

1.  People  r^  Livingston,  8  Barb.  (N.  nary  proceedings  upon  which  it  was 
Y.)  253;  Jackson  t'.  Lawton,  10  Johns,  based  an  illegality  should  intervene, 
(N.  Y.)  23;  6  Am.  Dec.  311;  White  v.  which  eventuates  in   the  grant  of   a 

iones,  4  Call  ( Va.)  253 ;  2  Am.  Dec.  564;  patent  to  a  party  who  otherwise  would 

ackson  v.  Marsh,  6  Cow.  (N.  Y.)  281,  not  have  been  entitled  to  receive  it,  it 

2.  I  Minor's  Inst. 997, 1000;  Peoples,  can  only  be  attacked  by  the  State  or 
Livingston,  8  Barb.  (N.  Y.)  253;  State  someone  having  color  of  title  from 
V,  Bachelder,  5  Minn.  223;  80  Am.  the  State  or  an  equitable  interest  in 
Dec.  410;  Winter  v.  Jones,  10  Ga.  190;  the  land.  Todd  v.  Fisher,  26  Tex.  239. 
54  Am.  Dec.  379 ;  Alexander  v.  Green-  A  court  of  equity  will  not  entertain  a 
up,  I  Munf.  (Va.)  134;  4  Am.  Dec.  bill  to  repeal  a  patent  filed  more  than  ten 
541 ;  Bledsoe  v.  Well,  4  Bibb  (Ky.)  years  after  patent  was  issued.  Good- 
329;  Doll  r.  Meador,  16  Call.  327;  win  v.  McCluer,  3  Gratt.  (Va.)  291. 
Gallipot  V.  Manlove,  2  111.  162;  Ar-  8.  Wallace  v.  Maxwell,  i  J.  J.  Marsh, 
nold  V.  Grimes,  2  Greene  (Iowa)  83;  (Ky.)  447;  People  v.  Mauran,  5  Den. 
Jackson  v,  Lawton,  10  Johiis.  (N.  Y.)  (N.  Y.)  389;  Huidekoper  v.  Burris,  i 
26;  6  Am.»Dec.  311 ;  Finlay  v.  King,  Wash.  (U.  S.)  109;  Gingrich  v.  Foltz, 
3  Pet.  (U.  S.)  379;  Norvell  v,  Camm,  19  Pa.  St.  38;  57  Am.  Dec.  631 ;  Cox  v. 
6  Munf.  (Va.)  238;  8  Am.  Dec.  742;  Bowman,  2  Yerg.  (Tenn.)  loiS. 
French  x\  Loyal  Co.,  5  Leigh  (Va.)  The  act  of  Congress  known  as  the 
627 ;  White  v.  Jones,  4  jCall  (Va.)  253;  swamp  land  grant  conveyed  to  each  of 
2  Am.  Dec.  564;  Hartley  v.  Hartley,  3  the  States  respectively  in  fee  all  lands 
Mete.  (Ky.)  56;  Taylor  v,  Fletcher,  7  within  the  purview,  and  title  thereof 
B.  Mon.  (Ky.)  80;  Ray  v.  Barker,  i  B.  vested  in  the  State  from  the  date  of 
Mon.  (Ky.)  364.  such  act,  and  the  patent  which  after- 

Where  letters  patent  are  sought  to  wards  issued  for  such  land  is  only  evi- 

be  vacated  on  the  ground  that  they  dence  of  the  grant  and  not  of  the  date 

were  issued  on  false    suggestions,  it  on  which  the  grant  took  effect.     Ster- 

must  be  proved  that  the  suggestions  ling  v.  Jackson,  69  Mich.  488;   13  Am. 

were  material  as  well  as  false.     Peo-  St.  Rep.  405. 

pie  V.  Clarke,  10  Barb.  (N.Y.)  120.  In  a  real  action  it  is  no  objection  to 

When  a  grant  is  void  on  its  face,  in  the  admission  of  the  plaintiff's  patent 

a  controversy  between  individuals,  the  for  lands  that  it  was  issued  after  the 

State  need  not  be  made  a  party  to  the  commencement  of  the  suit  when  it  was 

suit.     Dart  v.  Orme,  41  Ga.  376.  founded  on  a  certificate  issued  before. 

A  patent  for  land  cannot  be  treated  Pitts  v.  Booth,  15  Tex.  453. 

as  void  on  account  of  any  fraud  prac-  A  patent  by  the  governor,  under  the 

ticed  by  the  patentee  to  procure  it.  seal  of  State,  of  State  swamp  lands  is 

Marshall  t'.  McDaniel,  12  Bush  (Ky.)  admissible  in  evidence  to  prove  title  in 

378;  Decourt  v.  Sproul,  66  Tex.  368;  the  patentee,  without  proof  of  the  title 

Oliver  v.  Pullam,  24  Fed.  Rep.  127.  of  the   State  or  the  authority  of  the 

That  a  patent  was  prematurely  issued  governor  to  issue  the  patent.    Grant 

does  not  authorize  the  State  to  avoid  v.  Smith,  26  Mich.   201;  Chrisman  r. 

it,  if  locator  is  in  a  position  to  compel  Jones,  31  Ark.  609. 

another  patent  to  be  issued  w:hen  land  The  recitals  in  a  State  certificate  of 

is  properlv  certified  to  the  State.  Peo-  purchase  are  not  evidence  of  facts  re- 

ple  V.  Jackson,  62  Cal.  548.  cited   against  the  holder  of   a   prior 

A  patent  prematurely  issued,  or  is-  United    States    patent     Laughlin    v. 

sued  on  a  mistake  of  fact,  is  only  void-  McGarvey,  50  Cal.  169. 

able,  and  conveys  the  legal  title.     Ro-  A  patent  is  not  prima  facie  evidence 

main  v.  Lewis,  39  Mich.  233.  if  made  upon  a  State  survey  as  against 

If  a  patent  emanated  from  compe-  one  claiming  under  the  United  States, 

tent  authority,  although  in  the  prelimi-  Blud worth  v.  Lake,  33  Cal.  255. 
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certified  copy  of  the  recorded  patent  is  admissible  as  primary 
evidence.* 

g.  Certificate  of  Purchase.— A  certificate  of  purchase  is 
a  writing  issued  by  the  officer  authorized  to  execute  it,  showing 
that  the  State  has  granted  the  land,  of  the  description  contained 
in  the  survey,  to  the  applicant.* 

The  certificate  does  not,  like  a  deed,  transfer  the  legal  title,  but 
is  simply  a  chose  in  action.* 

IV.  School  Laitds — 1.  In  General. — School  lands  generally  con- 
sist of  certain  lands  set  apart  from  the  public  domain,  and  granted 
by  Congress  to  States  or  to  territories  about  to  become  States.* 
In  some  of  the  older  States,  lands  which  are  forfeited  for  the  non- 
payment of  taxes  are,  under  certain  statutory  provisions,  sold, 
and  the  proceeds  applied  to  the  school  fund.*^ 

2.  Sale. — An  application  to  purchase  school  lands,  to  be  good 
against  other  claimants,  must  be  in  the  prescribed  form.®  All  the 
prerequisites  of  the  statute,''  such  as  making  affidavit  that  the 
applicant  is  a  citizen  of  the  United  States,  or  has  filed  his  inten- 
tion to  become  such,  that  he  is  an  actual  settler  on  the  land,®  or 
that  he  intends  that  the  land  shall  be  actually  settled  within  the 
specified  time,®  must  be  complied  with  or  the  sale  will  be  invalid. 

A  duplicate  receipt  of  the  receiver  Mandamus  may  issue  to  compel  the 

of  the  land  office  at  any  time  is  evi-  delivery  of  a  certificate  to  one  entitled 

dence  of  the  title  at  any  time  before  to  it.     Robertson  v.  Land  Com'rs,  44 

patent  issues.     Birdwell  v,  Bowlinger,  Mich.  274. 

5  Port.  (Ala.)  86.  4.  See  Public  Lands,  vol.   19,  pp. 

A  report  of  the  register  of  the  land  360-362 ;  Schools,  vol.  21,  p.  748. 

ofiice  of  the   State  is  not  competent  5.  McClure   t'.   Mauperture,   39  W. 

evidence  to  show  that  lands  have  been  Va.  633.     See  also  Schools,  vol.  21,  p. 

patented    to    the    railroad    company.  748. 

Gordon  v,  Bucknell,  38  Iowa  438.  6.  White  v.  Douglass,  71  Cal.  iic. 

The  record  of  the  United  States  patent  7.  Trimmer  v.   Bode,  82  Cal.    ^7; 

to  the  State  in  the  county  where  the  Woods  v.  Sawtelle,  46  Cal.  389. 

land  is  situated  and  located  is  admissi-  The    requirements  of    the  law    re- 

ble.  Laugenour  f .  Shanklin,  57  Cal.  69.  specting  the  description  of  the  land  in 

1.  The  duplicate   copy   of  the   lost  the  affidavit  is  imperative.     Cucamon- 

land  patent  need  not  have  the  seal  of  ga   Fruit-Land   Co.   v.  Moir,  83  Cal. 

State  affixed  to  render  it  admissible  in  loi. 

evidence.  Jackson  v,  Bemer,  48  111.  203.  Where  an  applicant  desiring  to  pur- 

Where  a  party  has  proved  by  his  chase  school  lands  proceeded  under  a 
own  oath  the  destruction  of  his  patent,  statute  which  was  changed  subsequent- 
he  will  not  be  allowed  in  the  same  ly,  it  was  held  that,  before  he  was  en- 
way  to  prove  that  a  plat  and  a  certifi-  titled  to  purchase  the  land  at  its  ap- 
cate  of  survey  produced  was  annexed  praised  value,  he  must  comply  with  all 
to  such  patent.  As  there  is  a  counter-  the  prerequisites  of  the  law  in  force  at 
part  of  all  old  patents  and  plats  lodged  the  time  he  presented  his  petition  for 
in  the  secretary's  office,  the  title  should  the  lands  to  the  probate  court.  State 
be  proved  by  the  production  of  such  v.  Budgett,  35  Kan.  600. 
counterpart.  Seekright  v,  Bogan,  i  8.  White  v.  Douglass,  71  Cal.  115; 
Hay w.  (N.  Car.)  178,  note.  Bratton   v.  Cross,   22  Kan.  673.     See 

1  2  Minor's  Inst.  1000.  Clay  County  Land,  etc.,  Co.  v.  Wood, 

5.  Whipple  V.  Whipple,  109  111.  418.  71  Tex.  460. 

The  title  does  not  pass  until   full  9.  State  v.  Opperman,74  Tex.  136. 

payment  has  been  made.     Yoakum  v.  A  certificate  of  purchase    may   be 

Brower,  52  Cal.  373.     Compare  Somo  attacked  on  the  ground  that  the  pur- 

f .  Oliver,  52  Cal.  378.  chaser  was  not  a  citizen,  had  not  de* 
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A  fictitious  application  secures  no  preference.*  The  officers  en- 
trusted with  the  sale  of  school  lands  must  comply  with  the  pro- 
visions of  the  law  respecting  such  sales.  Public  policy  requires 
that  they  should  not  be  permitted  to  speculate  in  such  lands,  or 
purchase  from  themselves.*  But  one  who  has  obtained  a  right  to 
purchase  school  lands  under  the  statute  may  compel  by  manda- 
mus the  county  treasurer  to  take  the  purchase  money  and  to  re- 
ceipt therefor.^  If  the  lands  sold  are  not  surveyed  or  classified 
as  required  by  the  statute,*  or  if  the  sale  is  not  made  at  public 
outcry  in  the  county  where  situated,  where  the  statute  so  re- 
quires, the  purchaser  acquires  no  title.^  If  the  lands  are  sold  in 
larger  quantities  than  authorized  by  the  statute,  the  sale  will  be 
void.®  But  where  one  purchases  the  maximum  quantity  of  land 
allowed  to  be  sold,  he  is  not  disqualified  from  taking  an  assign- 
ment of  a  certificate  of  purchase  issued  to  another  applicant  or 
from  receiving  a  deed  from  the  proper  authorities  for  such  land  in 
his  own  name.'^  A  patent  regular  on  its  face,  that  is,  in  proper 
form,  signed  by  the  proper  officers,  and  with  the  proper  seal,  is 
conclusive  evidence  of  the  legal  title,  and  can  be  defeated  only 
by  want  of  title  in  the  State  or  want  of  power  in  the  officers.® 

clared  his  intention  to  become  such,  veyed  for  the  purpose  mentioned  in 
and  was  not  an  actual  settler  on  the  Cal.  Pol.  Code,  §  3495,  only  when  the 
land  at  the  time  of  making  his  afiida-  plat  of  the  survey  of  the  township  has 
vit.  Trimmer  t;.  Bode,  8a  Cal.  647.  been  approved  by  the  U.  S.  surveyor- 
A  certificate  of  purchase  of  State  general.  Until  then,  title  to  a  par- 
school  lands,  issued  under  California  ticular  section  does  not  vest  in  the 
Pol.  Code,  §  3495t  which  requires  an  State,  and  an  application  to  purchase, 
applicant  to  make  affidavit  whether  prior  to  that  time,  is  unauthorized  and 
the  land  is  or  is  not  suitable  for  culti-  void.  Medley  v.  Robertson,  55  Cal. 
vation,  and,  if  it  is,  that  he  is  an  ac-  396. 

tual  settler  thereon,  is  only  prima  facie  The  selection  by  the  State  of  public 

evidence  of  the  purchaser's   title,  and  land  as  a  portion  of  the  seventy-two 

may  be  impeached  by  proof  showing  sections  granted  to  the  State  for  the 

that  he  was  not  legally  entitled  to  pur-  use  of  a  seminary  of  learning — even  if 

chase  the  land.     Miller  v.  Prentice,  82  approved  by  the  register  and  receiver 

Cal.  104.  of  the  local  land  office — does  not  con- 

1.  Martin  v.  Brown,  62  Tex.  467.  fer  a  title  on  the  State  until  the  selec- 

2.  Cotulla  V.  Laxson,  60  Tex.  443.  tion  is  approved  by  the  secretary  of 
8.  Wilkie  T».  Howe,  27  Kan.  518.  the  interior;  and  the  plaintiff  must 
4.  State  V.  Opperman,  74  Tex.  136;  prove  such  approval.  Buhne  r.  Chism, 

Martin    v,    McCarty,     74    Tex.    128;  48  Cal.  467. 

Brown  r.  Shiner,  84  Tex.  505.  6.  Hicken    v,  French,  70  Cal.  430; 

A  location  under  a  school  land  war-  Clay  County  Land,  etc.,  Co.  v.  Wood, 

rant   issued   under    California  act  of  71  Tex.  460. 

May  3,  1853,  providing  for  the  disposi-  7.  Gliem    v.    Board    of   Com'rs,    16 

tion  of  the  half  million  acres  of  land  Oregon  479. 

donated  to  California  by  the  United  8.  McKinney  v.  Bode,  33  Minn.  450. 

States,   made   before   the   survey  and  When  school  lands,  after  forfeiture 

selection    by   the^  State  of  the  lands  for    non-payment    of     the     purchase 

thus  donated,  is  valid  as  between  the  money,  are  sold  for  taxes,  and  the  bal- 

locator    and    the    State.     Roberts    v.  ance  due  is  paid  by  the  purchaser  at  the 

Columbet,  63  Cal.  22.  tax  sale,  who  receives  a  patent  from 

6.  State  V.  Opperman,  74  Tex.  136;  the  State,  the  title  thus  conveyed  can- 
Martin  V.  McCarty,  74  Tex.  128.  not  bequestioned  by  any  private  person. 

The  California  sixteenth  and  thirty-  Baker  z\  Newland,  25  Kan.  25.     See 

sixth  section  are  deemed  to   be  sur-  Ewing  t;.  Baldwin,  24  Kan.  82. 
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A  subsequent  applicant  for  a  patent  to  school  land  cannot  attack 
a  prior  patent  on  the  ground  that  the  name  of  the  applicant  was 
changed  by  a  fraudulent  alteration  under  the  application  so  re- 
corded. The  point  can  be  raised  only  by  the  State  or  by  one 
having  an  aintecedent  or  contemporary  equity.*  An  attack  on  the 
title  of  a  purchaser  of  school  lands  cannot  be  based  on  the  fact 
that  someone  other  than  himself  has  paid  interest  on  the  unpaid 
balance  of  the  purchase  money,  the  State  not  having  seen  fit  to 
interfere.*  And  where  a  patentee  purchases  school  lands  with 
knowledge  of  a  former  sale  and  payment,  equity  will  decree  the 
title  to  be  vested  in  the  first  purchaser.^ 

A  sale  of  school  lands  may  be  annulled  for  a  default  in  pay- 
ment of  interest  or  principal,  or  for  irregularities,  or  non-compli- 
ance with  the  statutory  requirements.     In  order  to  forfeit  the 
rights  of  the  purchaser  for  default  to  pay  interest  annually,  oj  the 
balance  of  the  purchase  money  when  due,  notice  of  default  must 
be  given  and  served  by  the  county  clerk,  as  provided  by  the 
statute.*     A  State  cannot  bring  suit  to  annul  a  contract  for  the 
sale  of  school  lands  held  by  an  innocent  assignee,  for  irregularities 
or  non-compliance  with  the  statutory  requirements  for  a  sale, 
unless  it  does  equity  by  paying  or  tendering  back  the  purchase 
money  received  under  the  contract.* 

3.  Lease. — A  constitutional  provision  relating  to  county  school 
lands,  providing  that  "  each  county  may  sell  or  dispose  of  its  land 
in  whole  or  in  part,'*  does  not  deprive  a  county  of  the  right  to 
utilize  such  lands  temporarily  by  lease.®  Nor  does  a  statute 
which  authorizes  the  leasing  of  school  lands  conflict  with  a  con- 
stitutional provision  which  declares  that  school  lands  "  shall  be 
sold  under  such  regulations,  at  such  times,  and  on  such  terms  as 
may  be  prescribed  by  law."''  After  the  county  has  once  leased 
its  lands,  or  otherwise  indicated  its  policy  to  lease  and  not  to  sell 
them,  settlers  have  no  right  to  occupy  any  part  of  them.® 

If,  before  leasing  the  lands,  the  commissioner  is  required  to  be 
satisfied  that  the  lands  applied  for  are  not  in  immediate  demand 
for  purposes  of  actual  settlement,  his  act  is  conclusive  of  the 
question  of  such  demand.®  If  they  are  leased  for  a  higher  rental 
than  the  statute  requires,  the  lessee  will  be  bound  by  his  accept- 
ance of  such  lease.*®     An  action  to  recover  rent  for  the  use  of 

1.  Martin  r.  Brown,  62  Tex.  485.  school  lands,  shows  nothing  more  than 

2.  McKinney  v.  Bode,  32  Minn,  that  the  people  did  not  mean  to  gi\e 
228.  the  legislature  power  to  accept  leases 

8.  Barksdale  t'.  Brooks,  70  Mo.  197.     whereby  the  lands  might  become  tied 

4.  Hansen  v,  Wilson,  40  Kan.  211.        up,  and  sale  rendered  impossible;  and 
0.  State  V.  Dennis,  39  Kan.  509.  it  cannot  be  relied  upon  to  show  that 

6.  Smisson  r*.  State,  71  Tex.  222;  leases  were  intended  to  be  altogether 
Falls  County  v,  De  Laney,  73  Tex.  prohibited.  Smisson  v.  State,  71  Tex. 
463;  Brown  v.  Shiner,  84  Tex.  505.  222. 

7.  Swenson  v.  Taylor,  80  Tex.  584.  8.  Falls  County  v,   De    Laney,    73 
The    rejection,    by  a   constitutional     Tex.  463. 

convention,  of  a  proposition  authoriz-         9,  Brown  v.  Shiner,  84  Tex.  505. 
ing  the  lease  as  well  as  sale  of  public      10.  Smisson  v.  State,  71  Tex.  222. 
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school  lands  may  be  brought  in  the  county  where  by  the  lease 
the  rent  is  payable.* 

STATEMENT. — In  a  general  sense,  an  allegation ;  a  declaration 
of  matters  of  fact.  The  term  has  come  to  be  used  of  a  variety 
of  formal  narratives  of  facts,  required  by  law  in  various  jurisdic- 
tions as  the  foundation  of  judicial  or  official  proceedings.* 

STATE  PEISOH.— See  Prisons,  vol.  19,  p.  85. 

STATES.— (See  also  Conflict  of  Laws,  vol.  3,  p.  499;  Inter- 
national Law,  vol,  1 1,  p.  431 ;  State  Lands,  vol.  23 ;  United 
States.) 


I.  Definition,  72. 
II.  Admission  Into  the  Union,  74. 

III.  Relation  Between,  76. 

IV.  Contracts  —  Power  to   Make-* 
Incidents  of,  77. 

V.  Actions,  80. 

I.  By  a  State,  80. 

a.  In  State  Courts,  80. 

b.  In    United  States   Courts ^ 
82. 

3.  Against  a  State^  83. 

a.  In  State  Courts ^  83. 

b.  In  United  States  Courts ^86. 
(i)   Generally ,  86. 

(2)  Eleventh     Amendment 
to  Constitution^  88. 
'^.  Set-off  Against  a  State,  95. 
VI.  Priority  of  State  as  Creditor,  97. 
VII.  State  Bonds,  98. 
VIII.  State  Boundaries,  100. 
IX.  Compacts  Between  States,  103. 


X.  State  Officers  (See  also  Public 
Officers,  vol.  19,  p.  378),  105. 

1.  Introduction;  Definition^  105. 

2.  Election  and  Appointment, 
106. 

3.  Official  Bonds  (See  also  Pub- 
lic Officers,  vol.  19,  p.  44a; 
Suretyship),  107. 

4.  Salaries,  108. 

5.  Different  Officers,  109. 

a.  (?<?T'<'r»<?r( See  Governor, 
vol.  8,  p.  1400),  109. 

b.  Secretary  of  State.,  109. 

c.  Treasurer y  no. 

d.  Audi  tor  y  11 1. 

e.  Attorney  -  General  (See 
Attorney-General,  vol. 
"»  P-974)»"2. 

6.  Impeachment  and  Removal 
(See  Impeachment,  vol.  9, 
p.  951),  112. 


I.  DEFimTiON. — A  State  is  a  body  politic,  or  society  of  men, 
united  together  for  the  purpose  of  promoting  their  mutual  safety 
and  advantage,  by  the  joint  efforts  of  their  combined  strength.* 
This  is  the  commonly  accepted  definition  of  the  term  as  em- 
ployed  in  international  law,  but  as  the  subject  in  that  connection 
has  received  full  treatment  elsewhere  in  this  work,*  this  article 
will  deal  with  the  term  only  as  used  in  American  constitutional 
law. 

1.  Fitzgerald  v.  State  (Tex.  1888),  9  Wltbln  a  Statute.  —  Statement  is 
S.  W.  Rep.  150.  "the   act  of  stating,  reciting,  or  pre- 

2.  Abb.  L.  Diet.  senting   verbally   or    on    paper."     So 
For  statement  as  a  component  part  defined  where  used  in   a  statute  pro- 
of a  bill  in  equity,  see  Bill  in  EquiXY,  hibiting  a  party  sued  by  the  personal 
vol.  2,  p.  211.  representative  of  the   decedent   from 

i>,.«I*  ».«^J««i/i«i»      Tr.  n/r^i*,^  «..o.*f;/»«  testifying  as  to  any  ^'transaction  with 

Brlei  Btatement. — in  Maine  practice,     ^^  «i.«*.«^^^*  u    j^" ^^x  »     jkK     * 

see  Brief  vol  2   o   c6c  ^^  statement  by  deceased."     Montague 

see  KRiEF,  vol.  2,  p.  5bs.  ^,  Thomasson  (Tenn.),  18  S.  W.  Rep. 

Statement  or  Certificate. — In  an  I  In-  ----- 


nois  election   law,  see  Certificate, 
vol.  3,  p.  60. 

Statement  on  Appeal. — See  Settled 
Case  on  Appeal,  vol.  22,  p.  467. 


264.     See  also  Witnesses. 

3.  Vattel'sLaw  of  Nations,  b.  i,  ch. 
1,4  I. 

4.  International  Law,  vol.  11,  p. 

431. 
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Ddhdtloii.  5  TA  TES,  Definition. 

A  state,  in  the  ordinary  sense  of  the  Federal  Constitution,  is 
a  political  community  of  free  citizens,  occupying  a  territory  of 
defined  boundaries,  and  organized  under  a  government  sanctioned 
and  limited  by  a  written  constitution  and  established  by  the  con- 
sent of  the  governed — one  of  the  component  commonwealths  of 
the  United  States.^ 

Within  the  meaning  of  the  word  "  state,"  as  used  in  the  grant 
of  judicial  power  to  the  Federal  Government  in  the  Constitution, 
neither  the  District  of  Columbia,  nor  a  territory,*  nor  Indian 

1.  In  the  clauses  which  impose  pro-  society,  see  Metropolitan  R.  Co  v,  Dfs- 
hibitions  upon  the  states  in  respect  to  trict  of  Columbia,  132  U.  S.  i,  qualifying 
the  making  of  treaties,  emitting  of  thestatementabove,  that  the  District  is 
bills  of  credit,  and  laying  duties  on  a  state  in  the  larger  sense  of  the  term, 
tonnage,  and  which  guarantee  to  the  and  also  the  position  assented  to  by 
states  representation  in  Congress,  are  Ch.  J.  Marshall,  in  Hepburn  v.  Ellzey, 
found  some  instances  of  this  use  of  the  2  Cranch  (U.  S.)  445,  that  the  District 
term  in  the  constitution.  It  is  also  of  Columbia  is  a  distinct  political  so- 
employed  in  a  geographical  sense  ciety,  and  is  therefore  a  state  according 
simply,  as  in  the  clauses  which  require  to  the  definitions  of  writers  on  general 
that  a'  representative  in  Congress  shall  law. 

be  an  inhabitant  of  the  state  in  which  When  a  bank  is  chartered,  and  its 

he  shall  be  chosen ;  and  that  the  trial  charter  repealed  by  the  legislature  of 

of  crimes  shall  be   held   within   the  a  territory,  the  question  of  the  validity 

state  where  committed.     It   is  some-  of  the  repealing  act  cannot  be  brought 

times  used  in  the  sense  of  a  people  or  before    the    United    States    Supreme 

political   community  as   distinguished  Court  under  the  25th  section  of  the 

from  a  government     This  idea  is  pre-  judiciary  act.     The  power  of  review 

sented  in  the  provision  that  the  United  is  confined  by  that  section  to  certain 

States  shall  guarantee   to  every  state  laws   passed  by  states,  and   does  not 

a  republican  form  of  government,  and  extend  to  those  passed  by  territorial 

protect  it  against  invasion.    Texas  t;.  legislatures.    Miners' Bank  7^  Iowa,  12 

White,  7  WaU.  (U.  S.)  700.  How.  (U.  S.)  i. 

2.  At  an  early  day  in  Hepburn  v.  And  it  has  been  decided  that  an  or- 
Ellzey,  2  Cranch  (U.S.)  445,  it  was  ganized  political  body  within  the  limits 
held,  that  under  the  judiciary  act  giv-  of  the  United  States  does  not  become, 
ing  the  national  courts  jurisdiction  of  by  virtue  of  this  organization  merel\, 
controversies  between  citizens  of  dif-  a  state.  It  must  be  admitted  to  state- 
ferent  states,  a  citizen  of  the  District  hood  in  accordance  with  the  Federal 
of  Columbia  could  fiot  sue  in  such  Constitution  and  laws.  Scott  v.  Jones, 
courts  as  a  citizen  of  a  state,  because  5  How.  (U.  S.)  343.  See  infra^  this  title, 
the  District  was  not  a  member  of  the  Admission  Into  the  Union, 

Union.  In  Cissell  v,  McDonald,  16  Blatchf. 

Subsequently  the  same  principle  was  (U.  S.)  150;  57  How.  Pr.  (N.  Y.)  175, 

asserted  in  reference  to  a  territory,  in  it  is  held  that  a  citizen  of  the  District 

New  Orleans  r.  Winter,  i  Wheat.  (U.  of  Columbia  is  not  a  citizen  of  a  state; 

S.)  9',  where  it  was  said  that  although  and  in  Prentiss  v.  Brennan,  2  Blatchf. 

the  District  and  the  territory  are  both  (U.  S.)  162,  it  is  said  that  '*a  person 

states — political  societies — in  the  larger  may  be  a  citizen  of  the  United  States 

and  primary  sense  of  the  word,  neither  and  not  a  citizen    of  any    particular 

of  them  is  such  in  the  sense  in  which  state.     This  is  the  condition  of  citi- 

the  term  is  used  in  the  constitution  in  zens  residing  in  the  District  of  Colum- 

the  grant  of  judicial  power  to  the  na-  bia  and  in  the  territories  of  the  United 

tional  government  on  account  of  the  States."     See  also  Picquet  v.  Swan,  5 

citizenship  or  residence  of  the  parties  Mason  (U.  S.)  35. 

to  a  controversy,  when  it  is  understood  In  Barney  x\  Baltimore  City,  6  Wall, 

to  conaprehend  only  •*  members  of  the  (U.   S.)   287,   these  rulings   were  fol- 

American  confederacy."  lowed    without    question,    upon     the 

In  what  sense  the  District  of  Colum-  principle  of  stare  decisis;  and  in  Wat- 

bia  may  be  regarded  a  distinct  political  son  v.  Brooks,  8  Sawy.  (U.  S.)  316, 
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tribes  or  nations,^  can  be  said  to  be  a  state ;  but  in  some  statutes 
the  term  **  state "  has  been  held  to  comprehend  both  the  terri- 
tories and  the  District  of  Columbia.* 

n.  Adhbbiok  Ihto  the  XTkiok.— The  sole  power  of  admitting 
new  states  into  the  Union  is  vested  in  Congress  by  the  Constitu- 
tion.^ 

they   were   followed,  but  questioned,  its  provisions.     U.   S.    Rev.    Stats.,  ^ 

the    court    observing:      "It    is    very  3140. 

doubtful  if  this  ruling  would  now  be  The    term    "state,"    in    the   act   of 

made  if  the  question  was  one  of  first  March  2,    1837    (U.   S.   Rev.   Stats.,  ^ 

impression,  and  it  is  to  be  hoped  that  4236),  regulating  the  taking  of  pilots 

it  ma}'  yet   be    reviewed    and    over-  on  a  water  forming  the  boundary  be- 

thrown."  tween  two  states,  includes  an  "  organ- 

1.  Indian  Tribes  and  Nations. — They  ized  territory"  of  the  United  States, 
are  neither  states  of  the  Union  nor  The  Panama,  Deady  (U.  S.)  31.  In 
foreign  states.  Yet  in  a  certain  do-  this  case,  the  court,  by  Deady,  J., 
mestic  sense,  and  for  certain  munici-  said:  **  Whether  the  word  'state'  as 
pal  purposes,  they  are  states,  and  have  used  in  this  act  should  be  construed  so 
been  uniformly  so  treated  since  the  as  to  include  a  territory,  is  a  question 
settlement  of  our  country  and  through-  not  free  from  doubt.  The  case  is 
out  its  history,  and  numerous  treaties  within  the  mischief  intended  to  be 
made  with  them  recognize  them  as  a  remedied  by  the  act,  and  it  seems  to 
people  capable  of  maintaining  the  me  might  be  held  to  come  within  its 
relations  of  peace  and  war,  of  being  spirit  and  purview  without  any  viola- 
responsible  in  their  political  character  tion  of  principle.  I  do  not  think  it 
for  any  violation  of  their  engagements,,  comes  within  the  reasoning  or  consid- 
or  for  any  aggression  committed  on  erations  that  controlled  the  court  in 
the  citizens  of  the  United  States  by  Hepburn  v.  Ellzey,  2  Ccanch  (U.  S.) 
any  individual  of  their  community.  445,  in  which  it  was  held  that  under 
Laws  have  been  enacted  by  Congress  the  judiciary  act,  giving  the  national 
in  the  spirit  of  these  treaties,  and  the  courts  jurisdiction  of  controversies  be- 
acts  of  our  government,  both  in  the  tween  citizens  of  different  states,  that 
executive  and  legislative  departments,  a  citizen  of  the  District  of  Columbia 
plainly  recognize  such  tribes  or  na-  could  not  sue  in  such  courts  as  a  citi- 
tions  as  .states.  Holden  v.  Joy,  17  zen  of  a  state,  because  such  District 
Wall.  (U.  S.)  211 ;  Warner  v.  Joy,  17  was  not  a  member  of  the  Union."  This 
Wall.  (U.  S.)  253.  See  also  Eastern  ruling  was  followed  in  The  Ullock,  9 
Band  of  Cherokee  Indians  v.  U.  S.,  Sawv.  (U.  S.)  641;  The  Abercorn,  26 
1 1 7  U.  S.  288.  Fed."  Rep.  877. 

In    Cherokee  Nation  v.  Georgia,  5  And'the  word  "  state  "  as  used  in  §  i 

Pet.  (U.  S.)  J,  the  nation  was  not  per-  of  the  act  of  Congress,  July  20,  1870, 

mitted  to  sustain  an  action  in  the  U.  relating  to  the  shipping  and  deserting 

S.  court,  it  not  being  a  foreign  state  of  seamen,  embraces  a  territory  of  the 

in  the  sense  of  the  constitution,  and  it  United   States.     In  re  Bryant,  Dfeady 

was  said  that  the  relation  of  the  In-  (U.  S.)  118. 

dian  tribes  to  the  Federal  government  3.  U.  S.    Constitution,    art.    4,    §   3, 

resembles  that  of  award  to  his  g^ar-  ch.  i,  provides:  *' New  states  may    be 

dian.  admitted   by   the  Congress   into   this 

Again,  it  has  been  said  that  the  Union;  but  no  new  state  shall  be 
Cherokee  Nation  bears  the  same  rela-  formed  or  erected  within  the  jurisdic- 
tion to  the  U.  S.  Government  as  a  ter-  tion  of  any  other  state ;  nor  any  state 
ritory  did  under  the  Ordinance  of  be  formed  by  the  junction  of  two  or 
1787.  It  is  not  a  foreign,  but  a  domes-  more  states,  or  parts  of  states,  with - 
tic  territory.  U.  S.  v.  Cox,  18  How.  out  the  consent  of  the  legislatures  of 
(U.  S.)  100.  the  states  concerned  as  well  as  of  the 

See  generally  Indians,  vol.  10,  p. 438.  Congress."     See    Brittle   v.  People,  2 

2.  Under  Statutes — •*  State"  in  the  Neb.  198.  According  to  the  opinion 
Internal  Revenue  Title  of  the  Revised  of  Attorney- General  Bates,  the  act  for 
Statute^,  includes  the  territories  and  the  admission  of  West  Virginia  was 
the  District  of  Columbia  when  ^uch  unconstitutional,  for  the  reason  that  it 
construction  is  necessary  to  carry  out  did  not  receive  the  assent  of  the  peo- 
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Admitting  a  state  into  the  Union  on  equal  footing  with  the 
original  states,  means  that  the  newly  admitted  state  is  equal  to 
her  sister  states  in  being  alike  free  in  the  formation  of  her  consti- 
tution and  the  exercise  of  government,  under  such  restrictions 
and  limitations  as  she  may  voluntarily  impose  upon  herself,  and 
in  the  people  having  power  to  modify  or  change  the  constitution 
at  will.*  Upon  the  unconditional  admission  into  the  Union  of  a 
territory  as  a  state,  the  erection  of  Federal  courts  therein,  and 

pie  of  the  State  of  Virginia.  lo  Opin-  such,  although   hot   submitted  to. the 

ions  Attorney-Generals,   p.  436.      But  people  for  their  approval.     Brittle  v. 

the  decision  in  Virginia  v.  West  Vir-  People,  2  Neb.  198. 

ginia.  11  Wall.  (U.  S.)  79,  settles  the  There    are    several    theories    as  to 

question  the  other  way.  when  a  territory  ceases  to  be  such  and 

In  Cooley  Const.  Lim.  (6th  ed.),  p.  becomes  a  state,  and  as  to  when  the 
^41,  it  is  said  :  *'The  people  of  "the  sev-  constitution  and  governmental  ma- 
eral  territories  may  form  for  them-  Chinery  of  a  new  state  goes  into  opera- 
selves  state  constitutions  whenever  tion.  One  theory  is,  that  a  territory 
enabling  acts  for  that  purpose  are  continues  in  all  respects  a  territory- 
passed  by  Congress;  but  only  in  the  until  admitted  into  the  Union  by  act 
manner  allowed  by  such  enabling  acts,  of  Congress,  and  that  until  such  act  of 
and  through  the  action  of  such  per-  admission,  the  proposed  state  constl- 
sons  as  the  enabling  act  shall  clothe  tution  cannot  take  effect,  nor  any  part 
with  the  elective  franchise  to  that  end.  of  the  machinery  of  a  state  govern- 
If  the  people  of  a  territory  shall,  of  ment  go  into  operation.  A  second 
theif^awn  motion,  w^ithout'  such  ena-  theory  is  that  where,  under  an  ena- 
bling act,  meet  in  convention,  frame  bling  act  of  Congress,  the  people 
and  adopt  a  constitution  and  demand  adopt  a  state  constitution  and  form  a 
admission  to  the  Union  under  it,  such  state  government,  such  constitution 
action  does  not  entitle  them  as  matter  goes  into  effect  upon  its  adoption  by 
of  right  to  be  recognized  as  a  state,  the  people,  and  the  former  territory 
But  the  power  that  can  admit,  can  also  thereby  becomes  a  state,  although  not 
refuse,  and  the  territorial  status  must  in  the  Union,  for  the  purposes  of  rep- 
be  continued  until  Congress  shall  be  resentation  in  Congress,  until  formally 
'  satisfied  to  suffer  the  territory  to  be-  .admitted  by  Congress.  Still  another 
come  a  state.  -There  are  always  in  '  theory,  which  is  really  only  an  exten- 
these  cases  questions  of  policy  as  well  sion  of  the  one  last  named,  is  that  an 
as  of  constitutional  law  to  b*  deter-  enabling  act  operates  as  a  constitu- 
mined  by  the  Congress  before  the  ad-  tional  act  pf  admission,  and  that  when 
mission  becomes  a  matter  of  right.  .  .  a  state  complies  with  the  conditions  of 
These  questions,  in  which  the  whole  that  act  it  is  a  state  in  the  Union  for 
country  Is  interested,  cannot  be  finally  all  purposes  without  any  further  ac- 
solved  by  the  people  of  the  territory  tion  on  the  part  of  Congress.  Se- 
for  themselves ;  but  the  final  decision  combe  v.  iCittflson,  29  Minn.  555 ; 
must  rest  with  Congress  and  the  judg-  ScOtt  v.  Detroit  Young  Men's  Soc,  i 
ment  must  be  favorable  before  admis-  Dougl.  (Mich.)  119;  Campbell  v, 
sion  can  be  claimed  or  expected."  Fields,  35  Tex.  751. 

When  a  constitution  has  been  The  Texas  reconstruction  constitu- 
adopted  by  the  people  of  a  territory,  tion  became  operative  before  the  state 
preparatory  to  admission  as  a  state,  and  was  admitted  to  representation  in  Con- 
Congress  prescribes  certain  changes  gress.  Peak  v.  Swindle,  68  Tex.  242. 
and  additions  to  be  ado'pted  t^'  the  An  amendment  to  the  Minnesota 
legislature  as  part  of  the  constitution,  original  constitution  adopted  before 
and  such  changes  and  additions  are  formal  admission  of  the  state  is  valid, 
declared  to  be  fundamental  conditions  Any  irregularity  is  healed  by  the  ad- 
of  the  admission  of  the  state,  and  the  mission,  and  the  subsequent  recogni- 
legislature  accepts  such  changes,  addi-  tion  of  the  validity  of  the  amendment 
tions  and  conditions,  and  the  state  is  by  the  state.  Secombe  v,  Kittelson, 
thus  admitted,  they  become  thereby  a  29  Minn.  555. 
part  of  the  constitution  and  binding  as  1.  Spooner  v.  McConnell,  1  McLean 
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the  extension  of  the  laws  of  the  United  States  over  the  same, 
the  territorial  government  is  extinguished,  and  with  it  the  exist- 
ence of  the  territorial  courts  of  the  General  Government,  and, 
consequently,  if  a  cause,  brought  from  the  supreme  court  of  the 
territory,  is  pending  in  the  Supreme  Court  of  the  United  States 
at  the  time  of  the  admission,  the  jurisdiction  of  the  latter  tri- 
bunal ceases,  in  the  absence  of  provision  for  the  disposal  of  such 
cases.*  But  by  adoption  on  the  part  of  the  state,  with  the  con- 
sent of  Congress,  those  courts  may  become  provisional  and  tem- 
porary courts  of  the  state.*  When  a  new  state  is  carved  from  an 
old  one,  a  contract  made  in  the  original  state  to  convey  lands 
subsequently  embraced  in  the  newly  created  state,  is  binding 
according  to  the  laws  of  the  original  state  which  existed  at  the 
time  the  contract  was  made.* 

Where  a  state  is  divided  into  two  or  more  states,  in  the  adjust- 
ment of  liabilities  between  each  other  the  debts  of  the  parent 
state  should  be  ratably  apportioned- among  them.* 

m.  Relation  Between. — For  national  purposes  embraced  by 
the  Federal  Constitution,  the  states  are  regarded  as  domestic, 
being  united  under  the  same  sovereign  authority  and  governed 
by  the  same  laws ;  in  other  respects,  they  are  necessarily  foreign 
to,  and  independent  of,  one  another.  Thus,  in  the  matter  of  bills 
of  exchange  drawn  in  one  state  upon  a  party  in  another,  the  states 
are  foreign.*  The  courts  of  one  of  the  states  are  not  presumed 
to  know,  and  therefore  not  bound  to  take  judicial  notice  of,  the 

( U.  S.)  337,  where,  also,  it  is  said  that  were  extended  over  it  and  therefore 

this  does   not   mean  that  its  powers,  the  revenue  laws  of  Texas  were  not  in 

legislative,     executive,    and    judicial,  force  in  1846,  so  that  goods  seized  for  a 

shall  be  exercised  to  the  same  extent,  noncompliance  with  those  laws  were 

and  in  the  same  mode,  as  all  the  other  illegally  seized.    Calkin  v,  Cocke,  14 

states;  in  this  respect  the  states  are  How.  (U.  S.)  237. 

unequal,  as  perhaps,  the  powers  of  no  2.  Ames  v,  Colorado,  etc.,  R.  Co.,  4 

two  states  are  exercised  in  the  same  Dill.  (U.  S.)  251.     See  also  Freeborn 

mode  and  to  the  same  extent.  v.  Smith,  2  Wall.  (U.  S.)  160. 

1.  Ames  V.  Colorado,  etc.,  R.  Co.,  4  8.  Caldwell  v.  Carrington,  9  Pet.  (U. 

Dill.  (U.  S.)  251 ;  Benner  v.  Porter,  9  S.)  86. 

How.  (U.  S.)  235;  McNulty  v.  Batty,  Erection  of  State  of  West  Virginia — 

10  How.  (U.  S.)  72;  Preston  v.  Brock-  Effect  on  Virginia  Corporation. —  Upon 

en,  10  How.  (U.  S.)  81 ;  Freeborn  v.  the  creation  of  the  State  of  West  Vir- 

Smith,  2  Wall.  (U.  S.)   160;  Hunt  v.  giniay  a  corporation  created  bj  Vir- 

Palao,  4  How.  (U.  S.)  588.  ginia  continues  to  be  a  corporation  of 

Laws  of  the  United  States. — The  pro-  Virginia  until  it  becomes  affirmativelj 

vision    of    the  act   admitting   a  state  a  corporation   of    West    Virginia^  by 

which  declares,  upon  such  admission,  complying  with  an  act  of  the  legisla- 

the  laws  of  the  United  States  which  ture  of  that  state,  providing  for  certain 

are  not  locally  inapplicable,  to  be  in  proceedings,  which    being    taken    by 

force  there,  renders  the  Process  Act  corporations  shall  result  in  their  be- 

of  1828  in  force  in  the  Federal  courts  coming  corporations  of  the  new  state, 

of  such  newly  admitted  state.     U.  S.t;.  Kanawha  Coal  Co.  t^.  Kanawha,  etc., 

Keokuk,  6  Wall.  (U.  S.)  514;  Smiths.  Coal  Co.,  7  Blatchf.  (U.  S.)  391. 

Cockrill,  6  Wall.  (U.  S.)  756.  4.  Hartman  v.  Greenhow,  102  U.  S. 

Texas  having  been  admitted  to  the  672. 

Union  on  December  29th,  1845,  from  5.  Buckner  t'.  Finley,  2  Pet.  (U.  S.) 

that  date  the  laws  of  the  United  States  581 ;  Bank  of  U.  S.  v,  Daniel,  12  Pet. 
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laws  of  another  state — the  members  of  the  Union  being,  in  this 
respect,  also,  foreign  to  one  another.* 

IV.  COKTSACTS— POWEB  TO   KAXE— IKCIDEKTB  OF.— A  State  may 

make  a  binding  contract ;  indeed,  the  power  to  contract  is  one  of 
the  necessary  constituents  of  its  sovereignty.*  When  a  state 
enters  into  a  contract  with  a  private  individual  it  relinquishes  its 
sovereign  character  quoad  such  transaction,  and,  as  a  general  rule, 
can  claim  no  exemption  from  the  rules  of  law  applicable  to  the 
contracts  of  private  parties  under  like  circumstances.'  Thus, 
upon  a  breach  of  its  contract,  the  state  is  liable  for  prospective 

(U.  S.)  32;  Dickins  v.  Beal,  10  Pet.  cases  governed  by  that  clause  of  the 

(U.S.)  572;  Chenowith  v.  Chamber-  .Federal  Constitution  which  gives  *'fuU 

lin.  6  B.  Mon.  (Ky.)  60;  43  Am.  Dec.  faith  and  credit"  in  each  state  to  judi- 

14  >;  State  Bank  v,  Hayes,  3  Ind,  400;  cial  proceedings  in  every  other  state, 

Warren  V.  Coombs,  20  Me.  139;  Phoe-  the  courts    of  the  several   states   are 

nix  Bank  v.  Hussey,  12  Pick.  (Mass.)  foreign  to  each  other.     See  also  Davis 

4S3;  Carter  v.  Union  Bank,  7  Humph,  v.  Morriss,  76  Va.  27. 

(Tenn.)  548;  46  Am.  Dec.  89;  Carter  2.  Piqua    Branch   of  State  Bank  v. 

V.    Burley.  9  N.    H.    558;    Wells  v.  Knoop,  16  How.  (U.  S.)  369;  Danolds 

Whitehead,   15    Wend.    (N.  Y.)   527;  v.  State,  89   N.  Y.  36;    42   Am.   Rep. 

Ocean    Nat.    Bank   v,   Williams,   102  377;    State   v.   Bank    of    Smyrna,    2 

Mass.    141  -      See    also     Bills    and  Houst.  (Del.)  99;  73  Am.  Dec.'699.    A 

Notes,  vol.  2,  p.  313.  state  may  contract  with  an  individual 

The  sentiment  of  the  text  was  ex-  by  an  act  of  the  legislature ;  and  two 

pressed  with  force  by  the  President  of  or  more  states  may  contract  inter  se,  in 

the  Court  of  Appeals  of   Virginia  in  the  same  manner.     Chesapeake,  etc., 

Warder  r.  Arall,  2  Wash.  (Va.)  282;  Canal  Co.  t^  Baltimore,   etc.,  R.  Co., 

I  Am.  Dec.  488,  where  he  states  that  4  Gill  &  T.  (Md.)  5.     In  State  v.  Wo- 

in  cases  of  contracts  the  laws  of  a  for-  ram,  6  Hill  (N.  Y.)  33;  40  Am.  Dec. 

eign  country  where  the  contract  was  378,  it  was  held  that  a  state  is  a  corpo- 

made  must  govern,  and  then  adds  as  ration,  and  as  such  may  be  the  payee 

follows :  **  The  same  principle  applies,  of  a  promissory  note, 

though    with     no    greater    force,    to  And   in    Dikes   v.   Miller,   25   Tex. 

the  different   states   of    America,  for  Supp.  281 ;  78  Am.   Dec.   571,  it  was 

though  they  form  a  confederated  gov-  held  that  a  state  has  capacity  to  take 

ernment,  yet  the  several  states  retain  by  deed  or  devise,  and  a  release  to  it 

their    individual    sovereignties,    and,  by  a  grantee  of  land  will  be  operative 

with  respect  to  their  municipal   cor-  and  effectual  to  divest  the  title  of  the 

porations,  are  to  each  other  foreign."  grantee. 

1.  Hanley  7;.  Donoghue,  116  U.  S.  i.  8.  Davis  v.  Gray,  16  Wall.   (U.  S.) 

See  also  Judicial  Notice,  vol.  12,  p.  203;  Pattont;.  Gilmer,  42  Ala.  548;  94 

151.  Am.  Dec.  665;  Carr  v.  State.  127  Ind. 

Judgments. — Prior  to  the  adoption  204;  22  Am.  St.  Rep.  624. 

of  the  confederation    and    the    Con-  The  state  must  be  governed  by  the 

stitution  of    the    United    States^  the  same  rules  of    common  honesty  and' 

several  states  were  considered  entirely  justice  which  bind  individuals.     It  is 

independent  of  each  other,  and  judg-  for  its  interest  that  its  contracts  should 

ments    recovered   in   their   respective  be  binding  on  all  the  parties  thereto, 

courts  were  foreign  judgments  in  every  If  it  can  at  pleasure  violate  or  abandon 

respect  as  in  any  separate  and  inde-  its    contracts   in   the   absence  of  any 

pendent    government,    and    whatever  stipulation    authorizing  it    to   do   so, 

changes  now  exist  in  this  respect  must  there  will  be  such  uncertainty  and  risk 

be  sought  for  in  the  Constitution  and  attending  all  its  contracts  that  it  will 

laws  of  the    United  States.     Warren  go  into  the  market  for  work  and  mate- 

Mfg.  Co.  7'.  Aetna   Ins.  Co.,  2   Paine  rials   at   a   great    disadvantage.      Per 

(U.  S.)  501.  Earl,  J.,  in  Danolds  v.  State,  89  N.  Y. 

'Full  Faltb  and  Credit." — In   Smith  36;  42  Am.  Rep.  277. 

V.  Lathrop,  44   Pa.   St.   326;  84  Am.  As  was  well  said  by  Allen,  J.,  in  Peo- 

Dcc.  448,  it  was  held  that,  except   in  pie  v.  Stephens,  71  1^.  Y.  549,  "There 
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profits,  if  such  profits  would  have  constituted  a  proper  item  of 
damages  had  the  contract  been  between  private  individuals.*  A 
contract  by  the  state  violative  of  the  organic  law  of  the  Union  is 
invalid  *  The  intention  of  a  state  in  making  a  contract  must  be 
ascertained  by  the  acts  and  declarations  of  its  constituted  authori- 
ties and  agents  acting  within  the  scope  of  their  duty,  and  all  acts 
which  relate  to  the  contract,  and  all  declarations  of  agents  which 
in  the  case  of  a  private  individual  would  aflfect  the  contract,  must 
be  held  as  in  like  manner  affecting  a  contract  made  by  the  state.* 
But  to  the  general  rule  stated  above,  there  appears  to  be  an 
exception  in  the  matter  of  interest,  it  being  held  that  a  state  is 
not  liable  therefor  in  the  absence  of  express  contract  or  positive 

is  not  one  law  for  the  sovereign  and  Patton  v.  Gilmer,  42  Ala.  548 ;  94 
another  for  the  subject,  but  when  the  Am.  Dec.  665.  In  this  case  the  court, 
sovereign  engages  in  business,  and  the  by  Byrd,  J.,  said  :  **  Ordinarily,  a  sov- 
conduct  of  business  enterpriseR,  and  ereignty  cannot  make  a  contract  ob- 
contracts  with  individuals,  whenever  noxious  to  the  principle  which  declares 
the  contract  in  any  form  comes  before  all  illegal  contracts  void  or  voidable, 
the  courts  the  rights  and  obligations  In  other  words,  it  cannot  be  said  with 
of  the  contracting  parties  must  be  ad-  strict  propriety  that  a  sovereign  power 
justed  upon  the  same  principle  as  if  can,  in  a  contract,  violate  its  public 
both  contracting  parties  were  private  policy,  or  make  a  contract  which  can 
persons.  Both  stand  upon  equality  be  assailed  in  its  own  courts  on  that 
before  the  law,  and  the  sovereign  is  ground.  For  the  contract  which  it 
merged  in  the  dealer,  contractor,  and  makes  is  as  much  a  declaration  of  its 
suitor."  policy  as  any  pre-existing  law  or  policy. 
With  a  view  to  raising  revenue,  a  But  in  a  government  like  ours,  where 
state  statute  required  the  inspection  of  in  theory,  at  least,  all  sovereignty  is 
tobacco  and  the  storing  of  it  in  the  in  the  people,  and  where  they  have 
state  tobacco  warehouses  for  that  pur-  conferred  on  the  state  and  national 
pose.  The  plaintiff  stored  his  tobacco  governments  onl}'  certain  sovereign 
in  conformity  with  that  law,  and  while  powers,  retaining  all  inherent  sove- 
stored  it  was  destroyed  by  fire.  The  reign ty  in  themselves,  it  does  not  seem 
plaintiff  was  empowered  by  special  that  the  same  rule  would  be  applica- 
act  of  the  legislature  to  brinjj  suit  ble  to  contracts  made  by  the  govern- 
therefor.  He  accordingly  brought  an  ment,  asin  a  government  in  which  the 
action,  alleging  that  the  loss  occurred  sovereignty  inherent  in  the  people  has 
through  the  negligence  of  the  state,  been  vested  in  it  —  the  government. 
It  was  held  on  demurrer  that  there  A  government  like  ours  with  limited 
was  no  contract  or  obligation  on  the  and  well-defined  powers  cannot  adopt 
part  of  the  state  to  keep  the  tobacco  any  law.  or  make  any  contract  which 
safe,  and  that  the  state  was  not  liable  can  be  enforced  in  the  courts  which  is 
for  the  loss  as  bailee  or  in  anv  other  hostile  to,  or  violative  of,  (he  funda- 
capacity.  Moore  f.  State,  47  Md.  4^27 ;  mental  law — the  Constitution  of  the 
28  Am.  Rep.  483.  Uuited   States,      And    all    such   con- 

1.  Danolds  7'.  State,  89  N.  Y.  36;  42  tracts  whether  made  by  the  United 
Am.  Rep.  277.  See  also  Masterton  v.  States^  the  states  or  individuals,  which 
Mayor,  etc.,  of  Brooklyn,  7  Hill  (N.  are  clearly  in  contravention  of  the 
Y.)  61;  42  Am.  Dec.  38;  U.  S.  v,  provisions  of  this  instrument  or  of  its 
Speed,  8  Wall.  (U.  S.)  77;  U.  S.  t.  evident  spirit  and  meaning,  are  alike 
Smith,  94  U.  S.  214;  Thompson  t".  U.  reprehensible  and  invalid.  The  Con- 
S.,  9  Ct.  of  CI.  187.  stitution    is   the   supreme   law   of  the 

2.  As,  for  example,  a  contract  made  by  land,  and  all  laws  and  contracts  in 
a  state  with  a  corporation  with  intent  derogation  of  its  provisions  and  policy 
to  aid  the  Confederate  States  in  the  late  must  necessarily  be  inoperative,  at 
war,  and  this  although  the  contract  least,  in  the  courts  of  the  country." 
was  made  in  conformity  to  the  law  and  3.  Patton  v.  Gilmer,  42  Ala.  548; 
policy  of    the  de  facto    government,  94  Am.  Dec.  665. 
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enactment.^  Interest,  however,  accrues  in  favor  of  the  state 
precisely  as  it  does  in  favor  of  private  parties.*  There  is  one 
essential  difference  between  the  contract  of  a  state  and  that  of 
an  individual — not,  indeed,  as  to  the  meaning  and  effect  of  the 
contract  itself,  but  as  to  the  capacity  of  the  state  to  defeat  the 
enforcement  of  its  contract:  —  the  state  may  defeat  enforcement, 
but  the  individual  cannot.  This  is  the  logical  result  of  the  rule 
that  a  state  cannot  be  sued  without  its  own  consent.^  But  it 
seems  to  be  beyond  controversy  that  the  constitutional  provision 
which  denies  tp  the  state  the  power  to  pass  laws  impairing  the 
obligation  of  contracts,  applies  as  well  to  contracts  made  by  the 
state  as  to  those  made  by  individuals.* 

1.  U.  S.  V.  North  Carolina,  136  U.  until  demand  has  been  made  upon 
S.  211 ;  State  v.  Thompson,  10  Ark.  61 ;  that  body.  State  v.  Mayes,  28  Miss. 706. 
Attorney-Gen'l  v.  Cape  Fear  Nav.  Co.,  And  in  People  v.  Canal  Com'rs,  5 
2  Ired.  Eq.  (N.  Car.)  444;  Bledsoe  v.  Den.  (N.  Y.)  401,  it  was  held  that  the 
State,  64  N.  Car.  392 ;  Western,  etc.,  state  is  liable  to  pay  interest  upon  the 
R.  Co.  r.  State  (Ga.),  14  L.  R.  A.  438.  amount  of  a  legal  appraisement  of 
But  a  state  is  not  bound  by  a  general  damages  for  land  taken  for  public  use 
statute  providing  for  the  payment  of  after  a  lawful  demand  made  by  the 
interest  in  cases  where  money  is  party  entitled  of  the  officers  charged 
wrongfully  withheld  from  a  creditor,  by  law  with  the  duty  of  making  pay- 
This  is  upon  the  familiar  principle  ment.  See  also  United  States. 
that  a  sovereign  is  not  bound  by  the  2.  Chevallier  v.  State,  10  Tex.  315. 
words  of  a  statute,  unless  expressly  As  to  the  principles  governing  inter- 
named.  State  r.  Board  of  Public  est  generally,  see  Interest,  vol.  11, 
Works,  36  Ohio  St.  409.     To  the  same  p.  379. 

effect  is  Carr  T'.  State,  127  Ind.  204;  22  S.  Can*  v.  State,   127  Ind.  204;    22 

Am.  St.  Rep.  624.     And  in  this  case,  it  Am,   St.   Rep.  624.      See   infra,   this 

was  also  held  that  a  state  is  not  charge-  title.  Actions  against  State, 

able  with  interest  upon  interest  unless  Under  some  of  the  state  constitu- 

it  expressly  contracts  to  pay  such  in-  tions,  the   states   may  defeat  the  en- 

terest.         '  forcement  of  their  obligations  by  the 

In  Auditorial     Board   v.   Aries,    15  failure  or  refusal  of  their  legislatures 

Tex.  72.  it  was  held  that  a  state  is  not  to  make  the  necessary  appropriations, 

bound  by  the  contract  of  its   agent  to  State  v.  Porter,  89  Ind.  260;   May  if, 

pay  interest,  unless   there  is  a  law  au-  Rice,  91   Ind.  546;  Rice  v.  State,  95 

thorizing  the  agent  to  contract  to  pay  Ind.  33 ;  Carr  v]  State,  127  Ind.  204 ;  22 

it.  Am.  St.  Rep.  624.     See  also   Hans  v. 

But  in  Res  Publica  v.  Mitchell,  2  Louisiana,  24  Fed.  Rep.  ^5- 
Dall.  (U.  S)  1 01,  it  was  held  that  the  4.  Dartmouth  College  v.  Wood- 
state  is  liable  to  pay  interest  as  well  as  ward,  4  Wheat.  (U.  S.)  519;  Fletcher 
individuals.  v.  Peck,  6  Cranch  (U.  S.)  87;  Hart- 
.■Vnd  in  Pennsylvania,  it  has  been  mann  v. Greenhow,  102  U.S. 672;  New 
held  that  where  one  pays  money  prop-  Jersey  v.  Wilson,  7  Cranch  (U.  S.) 
erly  chargeable  against  the  state,  he  is  164;  Cooley's  Const.  Lim.  (6th  ed.),  p. 
entitled  to  the  interest  from  the  time  329;  Chesapeake,  etc.,  Canal  Co.  v, 
of  payment,  but  ordinarily  a  demand  Baltimore,  etc.,  R.  Co.,  4  Gill  &  J. 
must  be  made  on  the  legislature  before  (Md.)  5. 

the  state  may  be  charged  with  inter-  In  Fletcher  v.  Peck,  6  Cranch  (U. 
est.  Milne  v.  Republican,  3  Yeates  S.)  87,  Marshall,  C.  J.,  said  :  '•  If,  under 
(Pa.)  loi.  a  fair  construction  of  the  constitution. 
In  Mississippi,  it  has  been  adjudged  grants  are  comprised  under  the  term 
that  as  a  general  rule  the  state  is  not  contracts,  is  a  grant  from  the  state  ex- 
bound  to  pay  interest,  and  in  cases  eluded  from  the  operation  of  the  pro- 
where  a  contract  contemplates  the  ac-  vision?  Is  the  clause  to  be  considered 
tion  of  the  legislature  in  order  to  pay  as  inhibiting  the  state  from  impairing 
the  claim,  interest  cannot  be  claimed  the  obligation   of   contracts   between 
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V.  Acnom— 1.  By  a  State— a.  In  State  Courts. — A  state  of 

the  Union,  as  a  political  corporation,  has  the  right  to  institute 
suit  whether  it  be  required  by  its  pecuniary  interests  or  the  gen- 
eral public  welfare,  and,  for  this  purpose,  its  own  courts*  as  well 

as  those  of  a  sister  state,*  are  open  to  it.     A  state,  like  other 

parties  to  actions,  must  show  an  interest  in  the  subject-matter  of 

litigation  in  order  to  entitle  it  to  prosecute  a  suit  and  demand 
relief ;  private  wrongs  are  remediable  at  the  suit  of  the  parties 
injured,  and  state  interference  in  such  controversies,  either  directly, 
or  upon  the  relation  of  private  parties,  should  not  be  allowed.* 
In  the  absence  of  a  statute  authorizing  a  suit  in  such  form,  a  suit 

two  individuals  but   excluding    from  pie  zk  St.  Louis,  10  III.  351 ;  48  Am. 

the    inhibition    contracts   made  with  Dec.  339. 

itself?  The  words  themselves  contain  Under  a  statutory  provision  of  Aia- 
no  such  distinction.  They  are  gen-  bama  {Alabama  Code,  §§  2573,  960, 
eral  and  are  applicable  to  contracts  of  Subd.  4),  the  state  may  sue  in  all  cases 
every  description."  And  in  New  Jer-  where  under  like  circumstances  an  ac- 
sey  V,  Wilson,  7  Cranch  (U.  S.)  164,  tion  would  lie  betw^een  individuals, 
the  same  learned  judge  observed  :  **  In  may  maintain  an  action  of  ejectment, 
the  case  of  Fletcher  v.  Peck,  it  was  and  may  sue  in  the  name  of  a  town- 
decided  in  this  court  on  solemn  argu-  ship  for  school  lands  belonging  to  it. 
ment  and  much  deliberation,  that  the  Gaston  7\  State,  88  Ala.  459. 
provision  of  the  constitution  extends  The  territoir  of  Montana  is  a  body 
to  contracts  to  which  a  state  is  a  party,  politic,  or  artincial  person,  a  corpora- 
as  well  as  to  contracts  between  indi-  tion,  and  as  such  may  sue  upon  con- 
viduals."  tracts  without  any  statute  empowering 

In   Georgia     Penitentiary    Co*s    v.  it  to  do  so.    Territory  v,  Hildebrand, 

Nelms,  71  Ga.  301,  the  court,  by  Stew-  2  Mont.  436, 

art,  J.,  said  :  ^' A  state  being  sovereign  Bet-off  by  the  State. — The  sinking 
in  the  eye  of  the  law  is  presumed  to  fund  of  the  state  of  Mississippi  is  the 
be  the  embodiment  of  all  the  wisdom,  property  of  the  state,  therefore  a  per- 
honor,  justice,  and  virtue  of  its  citi-  son  indebted  to  that  fund  is  indebted 
zens,  and  how  could  this  great  com-  to  the  state,  and  such  indebtedness  is 
monwealth  lay  claim  to  such  a  high  subject  to  be  set  off  against  any  in- 
standard  of  excellence  if  she  should  debtedness  of  the  state  to  such  person 
break  her  contracts  with  impunity?  for  his  salary  or  otherwise  under  the 
If  there  be  reason  and  justice  in  the  statute.  Stater;.  Dickinson,  12  Smed. 
rule  that  the  obligations  of  contracts  &  M.  (Miss.)  579. 

between   citizens  should    not  be  im-  2.  Delafield  f.  Illinois,  2    Hill    (N. 

paired    by   legislative   act,   when   the  Y.)  159;  Indiana   v.    Woram,  6   Hill 

state  is  a  party  to  the  contf-act,  is  it  (N.  Y.)33;  40  Am.  Dec.  378;  Spen- 

not  a    greater    reason  why  the    rule  cer  v.  Brock  way,  i  Ohio  259;  13  Am. 

should  be  maintained  and  upheld.' "  Dec.  615. 

Estoppel. — A  state,  as  well  as  Individ-  8.  State  v.  Shiveley,  10  Oregon  267; 

uals,   may  be    estopped     by  its  acts,  State  v,  Parkeville,  etc.,  R.  Co.,  32  Mo. 

conduct,    silence     and     acquiescence.  496 ;  State  v.  Bradish,  34  Vt.  419. 

State  r.  Flint,  etc.,  R.  Co.,  89  Mich.  A   civil   action  for  the  recovery  of 

481;  Com.  V.  Ana  re,  3   Pick.  (Mass.)  money    due    the     state    is     properly 

224 ;  Com.  V.  Pejepscut  Proprietors,  10  brought    in   the    name  of  the  state. 

Mass.  155;  State  f.  Bailey,  19  I nd.  452;  State  v.  Poulterer,  16  Cal.  514;  Fry 

Cahn  V,  Barnes,   5    Fed.    Rep.  326 ;  v.  State,  27  Ind.  348.    And  the  state 

Indiana  v.  Milk,  11    Fed.   Rep.  389;  should  be  plaintiff  in  a  suit  to  set  aside 

Enfield  v.  Permit,  5  N.  H.  280.    But  a  grant  from  the  state.      Parker  t'. 

see   Candler  v.  Lunsford,  4   Dev.  &  Hughes,  25  Ga.  374. 

B.  (N.  Car.)  407.  To    authorize    the  institution  of  a 

1.  Michigan  State  Bank  v,  Hastings,  suit  in  the  name  of  a  state  to  forfeit  a 

I  Dougl.  (Mich.)  225;   41   Am.  Dec.  charter  of  a  corporation  under  a  stat- 

549;  State  V.Grant,  10  Minn.  39;  Peo-  ute  declaring  such  forfeiture,  it  is  not 
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instituted  by  a  "  prosecuting  attorney  for  the  state  in  behalf  of 

the  people  of  the  state  "  should  be  dismissed  for  want  of  proper 
parties.*  A  suit,  the  subject-matter  of  which  is  local,  must  be 
commenced  by  the  state  in  the  county  of  the  locality,  unless  a 

necessary  that  the  legislature  should  of  the  cases  from  which  he  deduces  the 
by   some    general  or   special    statute  rule,  that  they  do   not  authorize  the 
have  authorized  the  suit  to  be  brought;  inference,  and  that  there  are  but  two 
the  forfeiture  is  a   right  in  which  the  classes  of  cases  in  which  the  attorney- 
state  is  interested    and    suit   may  be  general  is  a   necessary   party;  one   is 
be  brought  on  the  motion  of  the  attor-  where  the  unauthorized  act  of  the  cor- 
ney-general.     State  f.  Southern  Pac.  poration   wnil  produce   a   public   nui- 
R.  Co.,  24  Tex.  80.     The  state  is  the  sance ;  the  other  is  when  it  tends  to, 
real  plaintiff  where  the  treasurer  sues  or  is  a  breach  of,  some  trust  for  chari- 
and  recovers    judgment    for    its   use.  table  uses."     This  was   reaffirmed    in 
Com.  V.  Baldwin,  i  Watts  (Pa.)  54;  26  People  r.  Albany,  etc.»  R.  Co.,  5  Lans. 
Am.  Dec.  33.  (N.  Y.)  25;  57  N.  Y.  161, and  followed 
The  state,  and   not  the  trustees  of  in  State  v.  Parkville,  etc.,  R.  Co.,  32 
the  school  district,  is  the  proper  party  Mo.  496;  Attorney- Gen'l  7'.  Utica  Ins. 
plaintiff  in  a  suit  for  delinquent  school  Co..  2  Johns.  Ch. '(  N\  Y.)  371  ;  People 
taxes  under  §  35,  A^ft;<7^a  Act  of  March  v.  Clark,  53  Barb.  (N.  Y.)   172;  Peo- 
20, 1865  (Stats!  1864-1865,  419),  relat-  pie  r'.  Booth.  32   N.  Y.397;  People  7'. 
ing  to  schools.     State   v.    First   Nat.  Law,  34  Barb.  (N.    Y.)   404,  it    being 
Bank,  4  Nev.  796.  held  in  the  last  two  cases  that  the  peo- 
In  Davis  v.  Mayor,  etc.,  of  N.  Y.,  pie  cannot  maintain  an    action  in  re- 
2  Duer  (N.  Y.)  663,  it  was  held  that  spect  to  property  belonging  to  the  city 
when  the  act  of  a  municipal  corpora-  of  New  York.     And  in   People  7'.  In- 
tion,  against  which   relief   is  sought,  gersoll,  58  N.  Y.  i  ;  17  Am.  Rep.  17'^, 
affects  injuriously  the  whole  commu-  where  it  was  held  that  where  the  right 
ni'ty  over  which   the  corporate  juris-  to  the  proceeds  of  the  suit  is  vested 
<Jiction  extends,  the   attorney-general  in   a    county,  the    suit    may    not    be 
is  a  necessary  party  to  the  prosecution  brought  in   the   name  of  the  people, 
of  the  suit    The  doctrine  of  this  case  But  it  has  been  held  that  an  action  for 
^as  been  approved  in  People  v.  Mayor  unlawfully  obstructing  a  public  street 
of  N.  Y.,9  Abb.  Pr.  (N.  Y.)  253;  Peo-  by  means  of  telegraph  poles  may  be 
P/^v.  Mayor  of  N.  Y.,  10  Abb.  Pr.  (N.  brought  in   the   name  of  the  people. 
^0   144;  People   V.   Tweed,   13   Abb.  People  v.  Metropolitan  Teleph  ,  ttc, 
^^'  N.  S.  (N.  Y.)   25   (but  this   last  Co.,  31  Hun  (N.  Y.)  596. 
case   Is  questioned   in    New  York   v.  The  remedy  to  prevent  the  erection 
l^w-eed,  13  Abb.  Pr.  N.  S.  (N.  Y.)  152) ;  of  apurpresture  and  nuisance  in  a  bay 
Jtate  V.  Saline   Co.  Ct.,   51   Mo.  350.  or  navigable  river,  is  by  injunction  at 
.^nd  there  are  dicta  to  the  same  effect  the  suit  of  the  people  by  the  attorney - 
If*  I*eople  r.  Mayor,  etc.,  of  N.  Y.,  32  general;    for   all   the    people    of   tne 
^*J"*^.   (N.  Y.)  102;  Roosevelt  t\  Dra-  state  are  interested  in  the  matter  and 

entitled  to  use  all  bays  and  navigable 
streams   within   the   state.     People   7-. 

Q    .    ,  -„ ^^ ^.  Vanderbilt,  26  N.   Y.  287;  28    N.   Y. 

P2'*>On,  396;    84   Am.   Dec,  351;  affirming  38 

Y^^ut  in  Peoples.  Miner,  2  Lans.  (N.  Barb.  (N.  Y.)  282;  24    How.  Pr.  (N. 

"^  396,  it  was  held  that  the  attorney-  Y.)  301 ;  People  v.  Macy.  62  How.  Pr. 

jL^^^ml  has  not  the  power  either  by  (N.Y.)65;  Attorney -(ren'l  7'.  Cohoes 

Q  ^Common  law,  or  under  New  Tork  Co.,  6  Paige  (N.  Y.)  133;  29  Am.  Dec. 

a<^f  ^'  M  430»    432,    to    prosecute   an  75*;. 

j^^*pxi  in   the    name    of     the    people  The  people  of  a  territory  may  sue 

jS^inst  commissioners  to  restrain  them  upon    bonds   given   by   defendants  in 

of^^  issuing  town  l>onds  under  an  act  criminal  proceedings.     People  v.  Bug- 

A  ^cleg^slature  for  railroad  purposes,  bee,  1  Idaho  89;  People  v,  Slocum,  i 

JJ«i' Mullen,  J.,  for  the  court,  in  refer-  Idaho  62. 

I>^6  to  Davis  V.  Mayor,  etc.,  of  N.  Y.,  2  1.  Patterson  v.  Temple,  27  Ark.  202. 

•^^i*  (N.  Y.)  663,  observes:  **  I  think  By  statute  in  Indiana^  in  actions  to 

^ill  be  found,  upon  an  examination  recover  money  due  the  state   from  a 
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special  statute  authorizes  it  to  be  instituted  elsewhere.*  A 
statute  authorizing  suits  to  be  brought  in  the  name  of  the  state 
on  the  written  direction  of  the  governor  to  the  attorney, "  without 
giving  bond  or  security,  or  causing  affidavit  to  be  made,  though 
the  same  may  be  required  in  actions  between  private  citizens,"  is 
not  dispensing  with  **due  process  of  law,**  nor  violative  of  any 
constitutional  provision,  state  or  federal.* 
t.  In  United  States  Courts— (See  also  United  States 

Courts). — The  Federal  Constitution  authorizes  a  suit  by  a  state 
against  a  citizen  of  another  state  in  the  United  States  Supreme 
Court,  by  reason  of  the  character  of  the  parties,'  but  not  a  suit 
by  a  state  against  its  own  citizens.**  A  state,  as  plaintiff,  cannot 
maintain  a  suit  in  the  circuit  court  of  the  United  States  on  the 
ground  of  the  character  of  the  parties,  as  such  jurisdiction  is 
vested  in  the  Supreme  Court.**  A  suit  in  the  Supreme  Court  in 
the  nature  of  a  quo  warranto,  brought  in  the  name  of  the  state 
on  the  relation  of  certain  persons,  is  not  to  be  regarded  as  a  suit 
by  the  state  itself  so  as  to  entitle  the  cause  to  be  advanced  for 
hearing.®  The  governor  of  the  state  ordinarily  represents  the 
state,  and  when  it  is  plaintiff  the  suit  may  be  in  form  a  suit  by 

county  treasurer  and  his  sureties,  the  states  to  protect  her  interests;  and 
auditor  of  public  accounts  and  not  the  that  the  objection  that  she  had  not 
state  treasurer  should  be  the  relator,  such  an  interest  in  the  subject-matter 
Pepper  r.  State,  22  Ind.  399 ;  85  Am.  of  the  suit  as"  to  give  her  a  standing  in 
Dec.  430.  And  a  suit  upon  the  bond  court,  and  that  the  trustees  of  the  im- 
of  a  commissioner  to  sell  real  estate  provement  fund,  who  could  not  bring 
in  partition,  is  properly  brought  in  the  an  original  bill  in  the  supreme  court, 
name  of  the  state  on  the  relation  of  were  the  only  parties  legally  inter- 
the  parties  interested.  Owen  v.  State,  ested,  could  not  be  maintained.  Fior- 
25  Ind.  107.  So  with  a  suit  on  the  ida  v,  Anderson,  91  U.  S.  675. 
bond  of  an  assignee  in  trust  for  credit-  A  state,  Pennsylvania^  having  Con- 
ors. Jackson  7'.  Rounds,  59  Ind.  116.  structed  lines  of  canal  and  railroad, 
But  in  a  suit  by  the  state  K)r  its  own  and  other  means  of  transportation  and 
use,  upon  a  bond  payable  to  the  state,  travel,  which  would  be  injured  in  their 
no  relator  need  be  named.  Fry  v.  revenues  by  the  obstruction  in  the 
State,  27  Ind.  348.  Ohio   river  caused   by  the   bridge   at 

1.  People  7'.  St.  Louis,  10  111.  351;  48  Wheeling,  erected  by  a  corporation  of 
Am.  Dec.  339.  another  state,  has  a  sufficiently  direct 

2.  Ex  parte  Macdonald,  76  Ala.  603.  interest  to  sustain  an  application  to  the 

3.  Pennsylvania  v.  Quicksilver  Min.  supreme  court  in  the  exercise  of  orig- 
Co.,  10  Wall.  (U,  S.)  553;  Wisconsin  inal  jurisdiction  for  an  injunction  to 
XK  Pelican  Ins.  Co.,  127  U.  S.  265,  remove     the     obstruction       Pennsyl- 

Where  a   state  owned  bonds  of   a  vania  v.  Wheeling,  etc..   Bridge  Co., 
railway  company,  the  interest  whereon  13  How.  (U.  S.)  518. 
was  guaranteed  by  the  trustees  of  an  An   injunction  will   be   granted   by 
internal     improvement    fund,    which  the  U.  S.  Supreme  Court  in  behalf  of 
fund  was  created   under  an  act  of  the  a  state,  to  stay  the  payment  to  others 
legislature  by  the  conveyance  to  the  of    a    debt    confiscated   to    the    state 
trustees  of  state  lands,  and  the  bonds  until    it   is    adjudged    to    whom    the 
were  also  a  lien  upon  the  road,  it  was  money   belongs.    Georgia    7».    Brails- 
held,  that  the  state,  both  by  virtue  of  ford,  2  Dall.  (U.  S.)  402,  415. 
her  interest  in   the   lands   composing  4.  Pennsylvania  7'.  Quicksilver  Min. 
the  fund,  and  by  virtue  of  her  posses-  Co.,  10  Wall.  (U.  S.)  553. 
sion   of    the    bonds,   might    bring  an  6.  Wisconsin  v,  DuJuth,  2  Dill.  (U. 
original  bill  in  the   United   States  Su-  S.)  407. 
preme  Court  against  citizens  of  other  6.  Miller  v. State,  i2WalI.  (U.S.)  159. 
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him  as  governor  in  behalf  of  the  state.*     And  he  may  authorize 
an  attorney  to  institute  suit  in  the  name  of  the  state.* 

2.  Against  a  State— ^a:.  In  State  Courts. — A  state  of  the 
Union  is  not  liable  to  suit  in  its  own  courts  or  those  of  another 
state  without  its  express  consent.*     This  principle  is  absolute, 

and  may  not  be  overthrown  by  indirection,  as,  for  instance,  by 
the  institution  of  suits  against  state  officers,  when  in  effect,  they 

1.  Kentucky  v,  Dennison,  24  How.  Langford  v.  King,  i  Mont.  38;  Fisk  z\ 
(U.  S.)  66.  Cuthbert,  2  Mont.  593. 

When  an  officer  of  the  state  is  the  But  it  has  been  held  that  if  the  state 

party  prosecuting    the    suit    for    the  asserts  a  claim  against  an  individual 

state,  the  citation   to   appear   in   the  for  the  purchase  money  of  property 

United  States  Supreme  Court  must  be  sold   him   by  the  state,   upon  which 

served  on  him,  as  he  is  the  "  adverse  there  is  an   incumbrance,  which   the 

partj',"  and  not  the  state,  and  the  party  state   is  bound  in  equity  to   remove, 

to  the  record   under  rule   10  of  that  such  individual  may  deny  his  liability 

court,  and  chapter  20  of  the  Judiciary  for  the  whole  amount  and  insist  upon 

Act  of  1789.     Poydras  v.  Treasurer  of  his  right  to  retain  a  sum  sufficient  to 

Louisiana,  17  How.  (U.  S.)  i.  remove    the     incumbrance.     Sinking 

2.  A  suit  brought  in  the  name  of  Fund  Com*rs  v.  Northern  Bank,  i 
the  state  of    Texas   in  the  U.  S.  Su-  Mete  (Kv.)  176. 

preme  Court  by  an  attorney,  the  bring-  And  when  the  state  sues  to  recover 
ing  and   prosecution   of   which   have  property   the  defendant    may    file    a 
been    sanctioned    successively    by    a  cross  complaint  and  have    the    title 
provisional  governor  of  the  state  ap-  litigated  and  quieted.    State  v.  Ports- 
pointed    by   the  president    after    the  mouth  Sav.  Bank,  106  Ind.  435;   State 
conclusion   of  the   war  in  J865,  by  a  v,  Washington  County,  loi  Iiid.  69. 
governor  elected  by  the  people  in  1866  But  the  immunity  of  the  state  from 
under  the  constitution  adopted  in  that  suit  and  indictment  does  not  pass  to 
year,  and  by  a  governor  subsequently  the  vendees  of  its  property  or  rights, 
appointed  by  the  military  commander  Delaware  Division  Canal  Co.  t\  Com., 
of  the  district  acting  under  the  recon-  60   Pa.    St.  367;    100  Am.   Dec.   570; 
stniction  acts,  is  to  be  considered  as  Pennsylvania    R.  Co.    v.     Duquesne 
instituted  and  prosecuted  by  compe-  Borough,  46  Pa.  St.  223.    The  fact  that 
tent  authority.   Texas  t;.  White,  7  Wall,  a  state  is  not  subject  to  an  action   on 
(U.  S.)  700.  behalf  of  a  citizen  does  not  establish 
8.  Beers  v,  Arkansas,  20  How    (U.  that  he  has  no  claim  against  the  state, 
S.)  527;  Board  of  Liquidation  v.  Mc-  or    that  no  liability  exists    from    the 
Comb,  92  U.  S.  531 ;  Briscoe  v.  Bank  state  to  him,  but  only  that  there  is  no 
of  Kentucky,    11    Pet.    (U.    S.)    257;  proper  tribunal  to  try  the  claim,  and 
Cunningham  v.   Macon,  etc.,  R.  Co.,  no  remedy.     Coster  v.  Mayor,  etc.,  of 
109  U.  S.  446;  Treasurers  v,  Cleary,  3  Albany,  43  N.  Y.  399.     Her  creditors 
Rich.  (S.  Car.)  372;  Sharp  r.  Contra  have  nothing  to  rely  upon  except  her 
Costa  County,  34  Cal.  284;  People  7>.  good  faith,  and  she    has  equally  the 
Miles,  56  Cal.  401 ;  People  v,  Denni-  power  to   postpone  the  time  of   pay- 
son,  84  N.  Y.  272;  Gan  r.  Bright,  i  ment  or  to  refuse  to  pay  at  all.     Hun- 
Barb.  Ch.   (N.  Y.)   157;  Kiersted   v.  saker  v,  Borden,  5  Cal.  288;  63  Am. 
People,  I  Abb,  Pr.  (N.  Y.)  392;  State  Dec.     130.    The    remedy  of    a    party 
V,  Baltimore,  etc.,  R.  Co.,  34  Md.  344 ;  upon  a  contract  with  the  state  is  by 
Williamsport,  etc.,  R.  Co.  v.  Com.,  33  appeal  to  the  legislature,  who,  it  is  fair 
Pa.  St  288 ;   Pattison  v.  Shaw,  6  Ind.  to  presume,  will  make   provision  for 
377;  Raymond  v.  State,  54  Miss.  562;  its  full  execution,  and  do  ample  jus- 
28  Am.  Dec.  382 ;  Tate  z\  Salmon,  70  tice.    Michigan  State    Bank  v,  Hast- 
^7-   540  J    Tracy    v.    Hornbuckle,    o  ings,  i   Dougl.  (Mich.)  225;  41    Am. 
Bush(Ky.)  336;  Hosner  r.  De  Young,  Dec.  549. 

I  Tex.  764;  Moore  v,  Tate,  87  Tenn.  Consent  of  State  Officer  Not  Snfflolent. 

725;  10  Am.   St.    Rep.  712.    And  a  — The  mere  consent  of  an  officer  of 

territory  of  the  United  States  is  not  the  state,  the  attorney-general,  for  in- 

Uable  to  suit  by  one  of  its  citizens,  stance,  by  appearing  and  answering  in 
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are  suits  against  the  state.^     If  the  state  consents  to  abrogate 
this  prerogative  of  sovereignty,  it  may  prescribe  the  terms  and 

the  name  of  the  state,  does  not  bind  it  land,  hy  virtue  of  a  land  certificate,  is 

by  the  judgment  or  decree  which  maj  in   effect  a  suit  against  the  state,  and 

be  the  result  of  the   suit.    Ex  parte  cannot    be    maintained.      Hosner    t'. 

Dunn,  8  S.  Car.  207;    Dabney  v.  Bank  De  Young,  i  Tex.  764.     See  also  Mar- 

of    S.  Car.,  3   S.  Car.   124.     See  also  shall  v,  Clark,  22  Tex.  23. 

Adams  t'.  Bradley,  5  Sawy.  (U.  S.)  217.  So  also  is  an  application   for   man- 

The  legislature  is  tbe  proper  body  to  damns    by  a  county   to  compel    the 

authorise  suits  against  the  state,  and  it  auditor-general  to  pay  funds  collected 

may  act  in  this  matter  by  joint  resolu-  by  the  state  for  the  several   townships 

lion  as  well  as  by  bill.     St.  Paul,  etc.,  of    the    county.     Ottawa     County    v. 

R.  Co.  V.  Brown,  24  Minn.  517.  Aplin  (Mich.  1888},  36  N.  W.  Rep.  702. 

Services    performed    for    the    state  Mandamus  will  not  issue  on  the  ap- 

under  an  unauthorized  contract  with  plication  of  an  individual  to   any  offi- 

the  governor  or  attorney-general  may  cer  of  the  government,  commanding 

be  the  subject  of  relief  at  the  hands  of  him  to   make  a  contract,  entered   into 

the  legislature,  but  do  not  constitute  a  with  that  individual  by  public  officers, 

legal  cause  of  action  against  the  state,  binding    upon  the     state.     People   v. 

People  V.  Talmage,  6  Cal.  256.     And  Canal  Board,  13  Barb.  (N.  Y.)  432. 

if  an  illegal  tax  has  been  paid  into  the  A  suit,   the  object  of  which   is   to 

state  treasury,  the  persons  paying  the  test  the    constitutionality   of    certain 

tax  are  the  creditors  respectively  of  statutes  supposed  to  affect   individual 

the  state  tp  the  amount  of  illegal  tax  rights,  and  which  is  brought  against  a 

which  each  has  paid,  and,  like  other  public  officer  in  the  form  of  an  appli- 

creditors  of  the  state,  their  remedy  is  cation  for  a  mandamus  to  compel  him 

to  ask  the  law-making  power  to  make  to  perform  official  acts  which  the  legis- 

the  proper  appropriations.  Shoemaker  lature   has  forbidden,  is  in  effect  a  suit 

V.  Grant  County,  36  Ind.  175.  against  th£  state,  and  is  an  attempted 

1.  Shoemaker  v.  Grant  County,  36  evasion  of  the  well  established  princi- 

Ind.  175;  State?'.  Burke,  33  La.  Ann.  pie  that  the  sovereign  authority  cannot 

498;     Taylor    v.    Hall,    71    Tex.   206.  be  sued  in  its  own  courts  without  its 

Where  an  insurance  company  was  re-  express  consent   League  t'.  De  Young, 

quired  to  make  a  deposit  with  a  state  2  Tex.  497. 

treasurer  for  the  benefit  of  its  policy-  The  provision  of  the  Illinois  consti- 

holders,  but  the  statute  failed  to  pro-  tution,  art.  4,  §  26,  that  the  state  **shall 

vide  for  further  disposition  of  the  fund,  never   be  made   a  defendant  in   any 

no  suit  can  be  maintained  against  the  court  of  law  or  equity,"  prohibits    the 

state  treasurer  to  recover  or  dispose  of  courts  from  enforcing  the  performance 

the   fund  until    the    legislature  shall  of  a  contract,  made  by  the   peniten- 

direct  in  what  manner,  and  in  what  tiary  commissioners  for  convict  labor 

court  it  may  be  brought.    Tate  v.  Sal-  by  mandamus,  as  its  effect  would  be  to 

mon,  79  Ky.  540.  give  an  action  against  the  state.     Peo- 

The  salary  of  a  state  officer  cannot  pie  v,  Dulaney,  96  111.  503. 

be  attached,  because  the  state  is  a  nee-  A  proceeding  by  mandamus  to  com- 

essary  party  to  the  proceeding,  and  it  pel  an  officer  of  the  state  to  do  that 

cannot  be  sued.    Rodman  v.  Mussel-  which  the  legislature  has  prohibited 

man,  12  Bush  (Ky.)  354;  23  Am.  Rep.  him  from  doing,  for  example,  to  com- 

724;   Divine  t.  Harvie,  7  T.   B.   Mon.  pel  a  tax  collector  to   receive  certain 

(Ky.)  440;    18  Am.  Dec.  194;  Tracy  v,  obligations  of  the  state  in  payment  of 

Hornbuckle,  8  Bush  (Ky.)  336.     But  it  taxes,  is,  in  effect,  a  suit  against  the 

seems   that  creditors  of  the  state,  for  state,  and  not  maintainable.     State  v, 

whom  appropriations  have  been  made  Sneed,  9  Baxt.  (Tenn.)  472. 

by  statute,  may   maintain   mandamus  Where  an   executive  council   of    a 

against   the  auditor  and  treasurer  to  state  gives  a   contract    to    a    certain 

compel  them  to  pay  the  money  out  of  party,  it  is  not  competent  for  an  unsuc- 

the  treasury.     Divine  v,  Harvie,  7   T.  cessful   bidder    to   sue    the   executive 

B.  Mon.  (Ky.)  440;    18  Am.  Dec.  194.  council   to   enjoin   the    contract  with 

An  application  to  the  court  by  manda-  that  party  and  compel  the  giving  of 

mus  to   compel  a  district  surveyor  to  the  contract  to  him.    Mills  Pub.  Co. 

make  a  survey  of    a  certain  tract  of  v.  Larrabee,  78  Iowa  97. 
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conditions  upon  which  it  may  be  sued,  and  the  manner  in  which 
the  suit  shall  be  conducted,^  all  of  which  must  be  strictly  complied 
with  *  It  seems  that  the  state  may  also  withdraw  its  consent, 
and,  in  exercising  this  power,  does  not  violate  the  prohibition  of 

the  Federal  Constitution  against  the  impairment  of  the  obligation 
of  contracts  ;*  and  further,  that  such  withdrawal  has  the  effect  of 

But  a  bill    to    enjoin   the  funding  eluding  only  such  general  observations 
board,  created  by  the    Tennessee  Act  upon  the  facts  as  may  be  required  to 
of  iS8i,  from  funding  the  bonded  in-  render  the  rules  of  law  laid  down  in- 
debtedness of  the  state,  is  not  a  suit  telligible  in  their  special  application, 
against   the  state.     Lynn   v.   Polk,  8  At  all   events  it  must  be  so   in   the 
Lea  (Tenn.)  lai.  absence  of  further  legislation  provid- 
In  Board  of  Public  Works  v.  Gannt,  ing  the  court  with  the  proper  machin- 
76  Va.  45  q,  it  was  held  that  suits  against  ery  for  deciding  issues  of  fact.     Bled- 
agents  and  of$cers  of  the  government  soe  x\  State,  64  N.  Car.  392.     Upon 
in  possession  of  specific  property  under  the  decision  of   the  court  in  favor  of 
a  void  title,  may  be  maintained  by  the  the  plaintiff  upon   a  claim  preferred 
true  owner:  and  it  is   no  answer  for  against  the  state,  the  proper  course  is 
them  to  say  that  the  state  has  an  inter-  for  the  clerk  to  transmit  the  proceed- 
est  in  or  claim  to  the  property.     But  ings  in  the  cause,  together  with  the 
no  decision  has  gone  to  the  extent  of  judgment  of  the  court,  to  the  gover- 
aflirming  that  such  suit  can  be  main-  npr,  to  be  by  him  communicated  to 
tained   for  the  recovery  of  money  or  the   general  assembly.      Clements  v, 
property  belonging  to  the  state  because  State,  77  N.  Car.  142. 
it  happens  to  be  found  in  the  posses-        2.  Raymond  v.  State,  54  Miss.  562; 
sion  of  its  ministerial  officers  or  agents.  28  Am.   Rep.  383.     Where  a  statute 
In  a  case  where  a  bank  indebted  to  a  permits  actions  against  a  state  on  such 
state  conveyed  to  it,  in  satisfaction  of  claims  as  are  presented  to  the  auditor 
such  indebtedness,  certain  property  on  of  public  accounts,  and  in  whole  or  in 
a   certain    condition,  the  court  held  part  rejected,  no  claim  that  has  not 
that  specific  performance  of  that  con-  been  so  presented  and  rejected  can  be 
dition  could  not   be  enforced  against  sued  for.     State  v.  Stout,  7  Neb.  89; 
the  state,  although  it  could  control  an  Owen  v.  State,  7  Neb.  108 ;  Bradford 
improper  use  of  the  property  in  the  v.  State,  7  Neb.  109;  State  v.  White,  7 
hands  of  state  officers.    Michigan  State  Neb.    113;    State    v,    Lancaster    Co. 
Bank  v.  Hastings,  i    Dougl.   (Mich.)  Bank,  8  Neb.  218.    The  effect  of  Wis- 
225 ;  41  Am.  Dec.  549.  consin  Rev.  Stats.,  §  3200,  providing  for 
An  action  on  the  case  will  lie  against  suits  against  the  state,  is  to  make  the 
a  public  officer  for  a  false  and  fraudu-  refusal   of  the  legislature  to  allow  a 
lent  representation   made  by  him   in  claim   a  condition    precedent  to  the 
relation  to  property  sold  by  him,  and  right  of  the  claimant  to  maintain  suit, 
it  is  no  answer  that  the  sale  was  made  and    the    complaint    in    an      action 
in   his    official    capacity.      Culver   v.  against  the  state  is   bad   on   general 
Avery,  7  Wend.  (N.  Y.)  379;  22  Am.  demurrer  unless   it    shows    that    the 
Dec.  586.  claim  sued  upon  has  been  presented 
1.  Beers  v.  Arkansas,  20  How.  (U.  to,  and  disallowed  by,  the  legislature. 
S.)  527;  DeSaussure  v.  Gaillard,  127  Chicago,  etc.,  R.  Co.  v.  State,  53  Wis. 
U.  S.  216;  Hosnerz'.  DeYoung,  i  Tex.  509. 

764.    The   new  constitution  of  North        8.  Beers  v,  Arkansas,  20  How.  (U. 

Carolina^  art.   4,   §    11,  provides  that  S.)    527;   In  re  Avers,  123  U.  S.  443  j 

'*  the  supreme  court  has  original  juris-  Board  of  Public  Works  v.  Gannt,  76 

diction  to    hear    claims    against    the  Va.  455 ;   State  v.   Hill,   54  Ala.  67 ; 

state ;  but  its  decisions  shall  be  merely  State  v.  Bank  of  Tennessee,  3  Baxt. 

recommendatory;  no  process  in  the  na-  (Tenn.)  365;  State  v,  Sneed,  9  Baxt. 

ture  of  execution  shall  issue  thereon ;  (Tenn.)  476;   Home  v.  State,  84   N. 

they  shall  be   reported    to   the  next  Car.  362 ;  Baltzer  v.  State,  104  N.  Car. 

general  assembly  for  its  action."     By  265.    "  If  a  state  furnishes  a  remedy 

this  it   was  probably    intended    that  by  process  against  itself  or  its  officers, 

such  hearing  shall  be  chiefly  of  the  that  process  oiay  be  pursued  because 

law  involved  in  any  such  claim,  in-  it  has  consented  to  submit  itself  to 
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abating  pending  suits.*  A  constitutional  provision  that  suit  may 
be  brought  against  the  state  in  such  manner  as  the  legislature 
thereof  may  direct,  does  not  compel  that  body  to  act ;  until  a 
statute  has  been  passed  agreeably  to  such  provision,  the  state 
retains  its  immunity  from  suit.*  An  act  authorizing  suits  against 
the  state,  being  in  derogation  of  its  sovereignty,  must  be  con- 
strued strictly ;  thus  the  privilege  must  be  confined  to  those  by 
whom  it  was  clearly  intended  that  it  should  be  enjoyed  ;'  and  to 
such  claims  as  are  clearly  comprehended  by  the  act  ;*  and  if  the 
state  is  made  liable  to  suit  in  a  certain  court,  it  may  not  be  sued 
in  another  court.* 

Such  a  statute  does  not  have  the  effect  of  creating  liabilities  on 
the  part  of  the  state,  or  of  subjecting  it  to  liabilities  which  did 
not  exist,  or  could  not  arise  under  the  laws  already  fisting ;  as, 
for  instance,  liability  for  the  tortious  acts  or  conduct  of  the 
officers  or  agents  employed  in  the  administration  of  public 
affairs.® 

b.  In  United  States  Courts  —  (i)  Generally, — A  state  of 

• 

that  extent  to  the  jurisdiction  of  the  Tennessee  once  gave  its  creditors,  -was 
courts,  but  if  it  chooses  to  withdraw  not  in  legal  effect  a  judicial  remedj- 
its  consent  by  a  repeal  of  all  remedies,  for  the  enforcement  of  its  contracts, 
it  is  restored  to  the  immunity  from  and  the  obligation  of  its  contracts  was 
suit  which  belongs  to  it  as  a  political  not  impaired,  within  the  meaning  of 
community,  responsible  to  no  super-  the  prohibitory  clause  of  the  United 
ior."  Per  Matthews,  Bradley,  and  States  Constitution,  by  taking  aw^y 
Gray,  JJ.,  in  Antoni  v.  Greenhow,  107  what  was  thus  given.  Memphis,  etc., 
U.  S.  769.  And  in  Ex  parte  State,  52  R.  Co.  v.  Tennessee,  loi  U.  S.  337. 
Ala.  231,  it  was  said  by  Brickell,  C.  1.,  1.  Ex  parte  State,  52  Ala.  231 ; 
"Legal  remedies  or  their  efficacy  in  Home  v.  State,  84  N.  Car.  362.  See 
enforcing  the  obligation  or  liability  also  South  &  N.  Ala.  R.  Co.  v.  Ala- 
are  not  contemplated  as  in  cases  of  bama,  loi  U.  S.  832. 
contracts  between  individuals.  These  2.  Galbes  v.  Girard,  46  Fed.  Rep. 
are  vain  and  useless  against  the  500;  Turner  v.  State,  27  Ark.  337; 
state  without  the  concurrence  of  the  People  v.  Talmage,  6  Cal.  256;  Sink- 
legislative  power.  Statutes  are  often  ing  Fund  Com'rs  v.  Northern  Bank,  i 
passed  permitting  suits  against  the  Mete.  (Ky.)  175;  Williams  v,  Regis- 
state.  Such  statutes  are  matters  of  ter  of  AVest  Tenn.,  Cooke  (Tenn.) 
grace,  confer  privileges,  they  do  not  218;  Chicago,  etc.,  R.  Co.  v.  State, 
create  rights,  and  are  always  construed  J3  Wis.  509;  State  v.  Stout,  7  Neb. 
like    other  statutes  conferring   privi-  89. 

leges    or  exemptions  on   the  citizen.  3.  Rose  v.  Governor,  24  Tex.  496. 

The  power  to  withdraw^  is  commensu-  4.  Chicago,  etc.,  R.  Co.  v.  State,  53 

rate    with  the  power   to   confer,   and  Wis.  509.     In  this  case  it  is  held  that 

when  the  privilege  is  withdrawn  the  Wisconsin  Rev.  Stats.,  §  3200,  relative 

citizen  is  rjemitted  to  the  condition  in  to  suits  against  the  state,  applied  only 

which  he  stood  when  it  was  conferred."  to   claims,   which,   if  allowed  by  the 

But    compare     Hancock   v.  Walsh,   3  legislature,  render  the  state  a  debtor 

Woods  (U.  S.)  351 ;  Clark  f.  State,  7  to  the  claimant,  and  does  not  author- 

Coldw,  (Tenn.)  306;  Danolds  v.  State,  ize  an  equitable  action  directly  against 

89  N.  Y.  36;  42   Am.   Rep.   277;  Dab-  the  state  to  restrain  it  from  perpetra- 

ney  v.  Bank  of  S.  Car.,  3  S.  Car.  167 ;  ting  a  threatened  injustice, 

and    dissenting    opinions   of    Justices  5.  Ex  parte  Greene,  29  Ala.  52. 

Field  and  Harlan,  in  Antoni  V.  Green-  6.  State  7\  Hill,  ^4   Ala.  67;  Clark 

how,  107  U.  S.  769,  and  State  i'.  Jumel,  v.  State.  7  Coldw.  (Tenn.)  306;  Green 

107  U.  S.  711.  V,   State,    73   Cal.   29;    Todhunter  v. 

The  right  to  sue  which  the  State  of  State  (Cal.  1887),  14  Pac.  Rep.  615. 
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the  Union  is  not  subject  to  suit  in  the  Federal  courts  by  its  own 
citizens  notwithstanding  there  may  be  involved  a  question  under 
the  Federal  Constitution  or  laws.^  But  it  has  been  adjudged 
recently  that  the  General  Government  may  sue  a  state  in  the 
Supreme  Court.*  In  a  suit,  otherwise  well  brought,  in  which  a 
state  has  sufficient  interest  to  entitle  it  to  become  a  party  defend- 

1.  Hans  V,  Louisiana,  134  U.  S.  i;  tween  the  United  States  and  some  of 
North  Carolina  f.  Temple,  134  U.  S.  the  states,  and  that  the  permanence  of 
22.  See  infra^  this  title,  Eleventh  the  Union  might  be  endangered  if  to 
Amendment  to  Constitution.  some  tribunal  was  not  entrusted  the 

2.  U.  S.  V,  Texas,  143  U.  S.  621.  The  power  to  determine  them  according  to 
facts  of  this  case  were  as  follows :  the  recognized  principles  of  law.  And 
When  the  act  was  passed  to  provide  a  to  what  tribunal  could  a  trust,  so 
temporary  government  for  the  Terri-  momentous,  be  more  appropriately 
tory  of  Oklahoma^  in  May,  1890,  a  committed  than  to  that  which  the 
question  arose  as  to  the  boundary  be-  people  of  the  United  States,  in  order 
tween  the  territory  and  the  State  of  to  form  a  more  perfect  Union,  estab- 
Texas.  In  the  southwest  corner  of  the  lish  justice,  and  insure  domestic  tran- 
tract,  claimed  by  the  United  States  as  quillity,  have  constituted  with  author- 
public  land,  and  which  it  was  proposed  ity  to  speak  for  all  the  people  and  all 
to  erect  into  a  territory,  lay  Greer  the  states,  upon  questions  before  it  to 
county.  The  title  to  this  land  had  which  the  judicial  power  of  the  nations 
always  been  in  dispute,  on  account  of  extends?" 

the  indefinite  character  of  the  bound-  Referring  to   the    exemption   of    a 

ary  of  the  State  of  Texas.     Congress,  state  from  suit  by  individuals  without 

in  order  to  quiet  the  title  to  the  dis-  *  its  consent,  and  the  reasons,  the  opin- 

puted  tract,  incorporated  \n  i\ie  Ok  la-  ion  continues  as  follows  :    '*The  ques- 

koma  bill   a  section  authorizing   the  tion  as  to  the  suability  of  one  govern- 

attorney- general    "to    commence    in  ment  by  another    government    rests 

the  name  and  on  behalf  of  the  United  upon  wholly  different  grounds.     Texas 

States,  and   prosecute  to  a  final   de-  is  not  called  to  the  bar  of  this  court  at 

termination,  a  proper  suit  in  equity  in  the  suit  of  an  individual,  but  at  the  suit 

the    Supreme    Court  of    the    United  of  the  government  established  for  the 

States  against  the  State  of  Texas,  set-  common  and  equal  benefit  of  the  peo- 

ting  forth  the  claim  and  title  of  the  pie  of  all  the  states.     The   submission 

United  States   to    the  tract  of    land  to    judicial  solution   of   controversies 

.    .    .    designated     ...    as    Greer  arising    between    these    two   govern- 

county;"  and  directing  that  the  case  ments,  each  sovereign  with  respect  to 

should  be  "  advanced  on  the  docket  of  the    objects    committed     to    it,     and 

said   court,   and    proceeded    with    as  neither  sovereign  with   respect  to  the 

rapidly  as  the  nature  and.circumstances  objects   committed   to   the  other,   but 

of  the  case  permit.*'     Acting  on  this  both  subject  to  the  supreme  law  of  the 

authority,    the    attorney-general    be-  land,  does  no  violence  to  the   inherent 

gan  suit,  and  the  State  of  Texas  put  in  nature  of    sovereignty.     The   states  of 

a  demurrer,  claiming  that  the  United  the  Union  have  agreed  in  the  Consti- 

States  could  not,  under  the  Constitu-  tution  that  the  judicial   power  of  the 

tion,  sue  a  state.     The  demurrer,  how-  United  States  shall  extend  to  all   cases 

ever,  was  overruled,  and  Harlan,  J.,  in  arising  under   the   Constitution,  laws, 

speaking  for  the   court,   said :     '*  We  and    treaties  of    the     United     States, 

cannot  assume  that  the  framers  of  the  without  regard  to  the  character  of  the 

Constitution,  while  extending  the  ju-  parties    (excluding,    of     course,   suits 

dicial  power  of  the  United  States  to  against  a  state  by  its  own   citizens  or 

controversies   between   two    or    more  by  citizens  of  other  states,  or  by  citi- 

states  of  the    Union,  and   between  a  zens  or  subjects  of  foreign  states),  and 

state  of  the  Union  and  foreign  states,  equally  to  controversies  to  which  the 

intended  to  exempt  a  state  altogether  United  States  shall  be  a  party,  without 

from  suit  by  the  general  government,  regard  to  the  subject  of  such   contro- 

They  could  not  have  overlooked  the  versies,  and  that  this  court  may  exer- 

possibility  that  controversies  capable  cise  original  jurisdiction   in  all   such 

of  judicial  solution   might   arise   be-  cases,   *in   which   a  state   shall   be  a 
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ant,  its  appearance  in  a  court  of  the  United  States  is  a  voluntary 
submission  to  the  jurisdiction;^  but  it  is  otherwise  where  the 
state  expressly  declines  to  become  a  party,  and  appears  merely 
to  protest  against  the  exercise  of  jurisdiction  by  the  court  *  In 
suits  against  a  state  in  the  Supreme  Court,  service  of  process 
should  be  made  on  the  governor  and  attorney-general,*  and 
service  on  one  only  is  not  sufficient.*  If  the  state  neglects  to 
appear  after  due  notice,  no  coercive  measures  will  be  employed 
to  compel  appearance,  but  the  complainant  will  be  permitted  to 
proceed  ex  parte.^  The  rules  which  govern  courts  of  equity  as 
to  allowance  of  time  for  filing  an  answer,  in  suits  between  indi- 
viduals, will  not  be  applied  by  the  Supreme  Court  in  controversies 
between  states.® 

(2)  Eleventh  Amendment  to  Constitution, — Under  the  Federal 
Constitution  as  first  adopted,  the  judicial  power  of  the 
United  States  was  construed  to  extend  to  a  suit  prosecuted 
against  a  state  by  a  citizen  of  a  sister  state  ;  '^  but  the  authority 
of  the  case  so  deciding  was  abrogated  by  the  Eleventh  Amend- 
ment, which  declares  that  "the  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any  suit  in  law  or 

party,'  without    excluding    those    in  ger  v.  South  Carolina,  3  Dall.  (U.  S.) 

which  the  United   States  may  be  the  339. 

opposite   party.     The  exercise,  there-  And  in    a  suit  by  one  state  against 

fore,   by  this  court,  of    such  original  another,  service  of  the  process  of  the 

jurisdiction  in  a  suit  brought   by  one  Supreme  Court  sixty  days  before  the 

state  against  another  to  determine  the  return   day  is  a   sufficient  service    in 

boundary  line   between  them,  or  in  a  point  of  time.     New   Jersey   v.    New 

suit  brought    by  the    United    States  York,  5  Pet.  (U.  S.)  284. 

against  a  state  to  determine  the  bound-  4.  New  Jersey  f.  New  York,  3  Pet. 

ary  between  a  territory  of  the  United  (U.  S.)  461. 

States  and   that  state,  so  far  from  in-  6.  Massachusetts  t'.  Rhode  Island,  12 

fringing  in  either  case  upon  the  sover-  Pet.  (U.  S.)  755.     And  in  this  case  it 

eignty,  is  with  the  consent  of  the  state  was  further   decided   that   proceeding 

sued.     Such     consent  was    given    by  4>x/ar/tf  will  likewise  be  allowed  where 

Texas  when  admitted  into  the   Union  appearance  is  withdrawn. 

upon  an  equal  footing  in   all  respects  A  demurrer  filed  in  a  case  by  the  at- 

with  the  other  states.     We  are  of  the  torney-general   of    a  state,  who  is   a 

opinion   that  this   court  has  jurisdic-  practitioner  of  the  court,  is  considered 

tion  to  determine  the   disputed  ques-  as  an  appearance  for  the  state.     New 

tion  of  boundary  between  the  United  Jersey  v.  New  York,  6  Pet.  (U.  S.)333. 

States  and  7Vjea5.''     Mr.  Chief  Justice  Judgment  by  DofaiUt. — Judgment  may 

Fuller  and    Mr.   Justice    Lamar   dis-  be  entered  against  a  state  for  defauft 

sented.  of  appearance.    Oswald  v.  New  York, 

1.  Clark  t;.  Barnard,  108  U.  S  436.  2     Dali.    (U.    S.)  415;    Chisholm     v, 

2.  Georgia  v.  Jesup,  106  U.  S. 458.  Georgia,  2  Dall.  (U.  S.)  419. 

3.  Chisholm  v,  Georgia,  2  Dall.  (U.  6.  Rhode  Island  i;.  Massachusetts,  13 
S.)  419;  Grayson  v.  Virginia,  3  Dall.  Pet.  (U.  S.)  23.  In  this  case  the  State 
(U.  S.)  320;  New  Jersey  v.  New  York,  of  Massachusetts  was  allowed  one  year 
3  Pet.  (U.  S.)  461;  5  Pet.  (U.  S.)  284;  to  put  in  an  answer  to  the  amended 
Kentucky  V.  Dennison,  24  How.  (U.  hWXoi  the  ^tsXe  o{  Rhode  Island.  The 
S.)  66.  reason  assigned  for  the  indulgence  was 

Subpoena  in  an  equity  suit  against  a  that  states,  in  the  nature  of  things,  were 

state  was  held  to  have  been  well  served  incapable  of  acting  with  the  prompt- 

upon  the  governor  by  leaving  a  copy  ness  of  individuals, 

at  his  house,   and   then  showing  the  7.  Chisholm  v.  Georgia,  2  Dall.  (U. 

original  to  the  secretary  of  state.    Hu-  S.)  419. 
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equity  comtiienced  or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  state  or  by  citizens  or  subjects  of  any  for- 
eign state."  ^  The  words  "  commenced  "  and  "  prosecuted  "  are 
construed  as  not  only  preventing  the  institution  of  new  suits,  but 
also  as  superseding  depending  suits.*  The  inhibition  applies  only 
to  citizens  or  subjects,  and  does  not  extend  to  suits  by  a  state,  or 
by  foreign  states  or  powers.*  But  one  state  cannot  create  a  con- 
troversy with  another  state  so  as  to  bring  the  case  within  the 
jurisdiction  of  the  United  States  courts  by  assuming  the  prosecu- 
tion of  debts  owing  by  the  other  state  to  its  citizens.* 

The  doctrine  once  held  by  the  United  States  Supreme  Court, 
that  whether  or  not  a  suit  is  against  the  state  must  be  determined 
by  the  fact  whether  or  not  the  state  is  the  nominal  defendant  of 
record,*  has  been  qualified  in  some  of  the  later  decisions  of  that 
court,  and  now  it  is  settled  that  whether  a  suit  is  within  the  pro- 
hibition of  the  Eleventh  Amendment  is  not  always  determined 
by  reference  to  the  nominal  parties  on  the  record,  but  by  a  con- 
sideration of  the  nature  of  the  whole  case.®     A  suit  against  the 

1.  The  decision  in  Chisholm  t;.  Geor-  4.  New  Hampshire  v.  Louisiana,  io8 
gia,  2  Dall.  (U.  S.)  419,  gave  rise  to  the  U.  S.  76;  New  York  v,  Louisiana,  108 
Eleventh  Amendment.     It  is  obvious     U.  S.  76. 

that  the  framers  of  the  Constitution  S.  Osborn  v.  Bank  of  U.  S.,  9  Wheat. 
did  not  suppose  that  the  grant  of  the  (U.  S.)  738.  The  opinion  in  this  case 
judicial  power  of  the  United  States  to  was  delivered  by  Marshall,  C.  }.,  in 
cases  *'  between  a  state  and  citizens  of  the  course  of  which  he  observed :  **  It 
another  state"  gave  the  right  to  these  may,  we  think,  be  laid  down  as  a  gen- 
parties  to  sue  the  state.  Its  object  was  eral  rule,  which  admits  of  no  exception, 
to  give  to  the  state  power  and  au-  that  in  all  cases  where  jurisdiction 
thority  to  sue  these  parties,  and  to  the  depends  on  the  partv,  it  is  the  party 
Federal  courts  jurisdiction  over  such  named  in  the  record.  Consequently 
causes.  See  8ist  article  of  the  Feder-  the  Eleventh  Amendment,  which  re- 
alist (by  Alexander  Hamilton);  and  3  strains  the  jurisdiction  granted  by  the 
Elliott's  Debates  (Va.  Const.  Conven-  Constitution  over  suits  against  states, 
tion),  2d  ed.  533,  containing  the  argu-  is  of  necessity  limited  to  those  suits  in 
ments  of  Madison  and  Marshall,  the  which  a  state  is  a  party  on  the  record, 
latter  maintaining  that  it  was  irrational  The  amendment  has  its  full  effect,  if 
to  put  any  other  construction  upon  the  the  Constitution  be  construed  as  it 
grant  than  the  above.  But  notwith-  would  have  been  construed  had  the 
standing  this,  the  United  States  Su-  jurisdiction  of  the  court  never  been 
preme  Court,  in  the  case  just  cited,  did  extended  to  suits  brought  against  a 
put  this  irrational  construction  upon  state  by  citizens  of  another  state  or  by 
it.  and  hence  the  necessity  for  this  aliens."  This  is  followed  in  Louisville, 
amendment  to  give  to  it  the  true  con-  etc.,  R.  Co.  v.  Letson,  2  How.  (U.  S.) 
struction,  for  it  will  be  observed  that  497.  And  in  Davis  x\  Gray,  16  Wall, 
the  amendment  declares  that  the  judi-  (U.  S.)  203,  following  Osborn  v.  Bank 
cial  power,  etc.,  shall  not  be  construed  of  U.  S.,  9  Wheat.  (U.  S.)  738,  it  was 
to  extend  to  such  cases,  thus  showing  held  that  in  deciding  who  are  the 
that  in  the  opinion  of  the  people  and  parties  to  the  suit,  the  court  will  not 
of  Congress  an  improper  construction  look  beyond  the  record :  making  a 
had  been  given  it.  state  officer  a  par.'v  does  not  make  the 

2.  Hollingsworth  v.  Virginia,  3  Dall.  state  a  party,  although   its   law  may 
(U.S.)  378.  have    prompted    his  action,   and   the 

8.  I  Kent's  Com.  (13th  ed.),  p.  297;  state  may  stand  behind  him  as  the  real 

Cherokee  Nation  v,  Georgia,  5   Pet.  party  to  the  record. 

(U.  S.)  I ;  New  Jersey  v.  New  York,  6.  Cunningham  v.  Macon,  etc.,   R. 

5  Pet.  (U.  S.)  284.  Co.,   109  U.  S.  446;  Chicago,  etc.,  R. 
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officers  of  a  state  to  compel  them  to  do  acts  which  constitute  a 
performance  by  the  state  of  its  contract,  is,  in  effect,  a  suit  against 
the  state  itself ;  ^  and  the  converse  of  this  proposition  must  be 
equally  true,  viz.,  that  it  is  a  suit  against  the  state  to  seek  to 

Co.  V.  Dey,  35  Fed.  Rep.  866 ;  In  re  them  to  carry  out  a  contract  with  the 
Ayers,  123  U.  S.  443;  Pennoyer  v,  Mc-  state  for  the  payment  of  coupons  on 
Connaughy.  140  U.  S.  i.  In  New  its  bonds  repudiated  by  a  subsequent 
Hampshire  v.  Louisiana,  10&  U.  S.  76,  constitutional  amendment,  and  to  ap- 
there  was  upon  the  face  of  the  record  ply  funds  in  the  treasury  already  col- 
nominally  a  controversy  between  two  lected,  to  the  redemption  of  bonds 
states,  which,  according  to  the  terms  contracted  to  be  redeemed,  and  to  ex- 
of  the  Constitution,  was  within  the  ecute  generally  the  act  embodying  the 
judicial  power  of  the  United  States,  contract.  The  court  denied  relief  on 
So  far  as  could  be  determined  with  the  ground  that  it  was  an  attempt  to 
reference  to  the  parties  named  in  the  control  the  discretion  of  the  state's  ex- 
record,  the  suits  were  within  the  juris-  ecutive  officers  and  to  compel  them  to 
diction  of  the  Supreme  Court,  but  on  do  acts  constituting  a  performance  of 
examination  of  the  cases  as  stated  in  the  state's  contract,  and  to  administer 
the   pleadings,  it  appeared   that     the  funds  actually  in  the  public  treasury. 


k  • 


state  which  was   plaintiff    was  suing        The  principle  of  this  case  was  ap- 

not  for  its  own   interest  and  use,  but  plied  in   Hagood  v.  Southern,  117  U. 

for  the  use  and  on   behalf  of  certain  S.  52.    The  object  of  the  suit,  -which 

individual   citizens  thereof,  who    had  was   against  officers  of  the   State   of 

transferred  their  claims  to  the  state  for  South  Carolina^  was  to  obtain  on    be- 

the   purposes  of  suit.     It  was  accord-  half  of  the  complainants  by  judicial 

ingly  unanimously  held   by  the   court  process,  the  redemption  by  the   state 

that  it  would  look  behind  and  through  of  certain  scrip  of  which  thev  were 

the  nominal  parties  on  the  record  to  holders,    but    the    relief  sought    was 

ascertain  who  were  the  real  parties  to  denied,      and    the    identification     of 

the  suit.  officers  of  the  state  with  the  state  it- 

In  Poindexter  7'.  Greenhow,  1 14  U.  self  is  thus  expressed:  when  a  suit  is 
S.  270,  the  following  were  suggested  brought  in  a  court  of  the  United 
as  tests  for  determining^  when  a  suit  States  against  officers  of  a  state,  to 
would  be  considered  as  brought  enforce  performance  of  a  contract 
against  the  state.  That  would  be  a  made  by  the  state  and  the  controversy 
suit  against  the  state:  (i)  Where  the  is  as  to  the  validity  and  obligation  of 
state  is  named  as  a  party  on  the  rec-  the  contract,  and  the  only  remedy 
ord.  (2)  Where  the  action  is  brought  sought  is  the  performance  of  the  con- 
directly  upon  the  state's  contract.  (3)  tract  by  the  state,  and  the  nominal 
Where  the  suit  is  brought  to  control  defendants  have  no  personal  interest 
the  discretion  of  an  executive  officer  in  the  subject-matter  of  the  suit,  but 
•of  the  state.  (4)  Where  the  suit  is  defend  only  as  representing  the  state, 
brought  for  the  purpose  of  administer-  the  state  is  the  real  party  against 
ing  funds  actually  in  the  public  treas-  whom  the  relief  is  sought,  and  the 
^'■y'  (5)  Where  the  suit  is  in  effect  suit  is  substantially  within  the  inhibi- 
an  attempt  to  compel  officers  of  the  tion  of  the  Eleventh  Amendment, 
state  to  do  acts  which  constitute  a  per-  An  exhaustive  treatment  of  the  sub- 
formance  of  its  contract  by  the  state,  ject  is  to  be  found  in  In  re  Ayers,  123 
(6)  Where  the  suit  brought  is  such  U.  S.  443,  and  Matthews,  J.,  in  deliver- 
that  the  state  is  a  necessary  party  in  ing  the  opinion  of  the  court,  said: 
order  that  the  defendant  may  be  pro-  "  The  very  object  and  purpose  of  the 
tected  from  liability  to  it.  Eleventh  Amendment  were  to  prevent 

1.  Pennoyer  v.  McConnaughy,  140  the  indignity  of  subjecting  the  state  to 

U.  S.  I ;  North   Carolina   v.   Temple,  the  coercive   process  of  judicial   tri- 

J34U.  S.  22;  Louisiana  v.  Steel,  134  bunals    at    the    instance    of    private 

U.S.  230;  Louisiana  7'.  Jumel,  107  U.  parties.     It  was  thought  to  be  neither 

S.  746.    This  was  a  case  of  mandamus  becoming  nor  convenient  that  the  sev- 

and  injunction  against  officers  of  the  eral  states  of  the  Union  invested  with 

State   of  Louisiana^  constituting  the  that   large    residuum  of    sovereignty 

state  board  of  liquidation,  to  compel  which  had  not  been  delegated  to  the 
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restrain  state  officers  by  judicial  process  from  doing  acts  required 
of  them  by  state  laws,  which,  when  performed,  would  constitute  a 
breach  of  the  state's  contract.* 

There  are  certain  cases,  however,  in  which  the  state,  though 

affected  by  the  decision,  is  not  a  necessary  party  so  as  to  defeat 

jurisdiction.     Thus,  the  court  will  take  jurisdiction  against  indi- 

V'iduals  sued  in  tort  for  acts  injurious  to  the  persons  or  property 

of   others,  although  their  defense  is  that  they  acted  under  the 

orders  of  government;*  the  court  will  enforce  the  performance 

Unired   States,  should  be  summoned  ginia.  The  order  was  made  by  way  of 
as  defendants  to  answer  the  complaint  final  decree  on  a  bill  in  equity  filed  by 
of  private  persons,  whether  citizens  of  aliens    against    the    attorney-general^ 
other  states  or  aliens,  or  that  the  course  auditor,  and  other  officers  of  the  state, 
of  their  public  policy  and  the  admin-  to  restrain  them  from  instituting  and 
istration  of  their  public  affairs  should  prosecuting   in  the  name  and  for  the 
be    subject   to  and  controlled   by  the  use  of  the  state,  as  required  by  a  stat- 
mandates  of  judicial  tribunals  without  ute  of   the   state,  suit  against  certain 
their  consent  and  in  favor  of  individual  parties  who,  in  payment  of  taxes,  had 
interests.      To    secure    the    manifest  tendered  coupons  of  a  class  already  ad- 
pur poses  of  the  constitutional  exemp-  judged  by  the  supreme  court  to  be  re- 
tbn       guaranteed     by    the     Eleventh  ceivable  for  taxes  under  a  prior  con- 
Amendment,  requires  that  it  should  tract  of  the  state.    The  petitioner  was 
be    interpreted   not  literally  and   too  released  on  the  ground  that  the  suit  in 
narroMrly,-  but    fairly  and   with   such  which  the  restraining  order  had  issued 
breadth  and  largeness  as  to  effectually  was  in  effect  against  the  state, 
accomplish  the  substance  of  its  pur-  2.  Osborn  t;.  Bank  of  U.  S.,  9  Wheat. 
P^se.       In  this  spirit  it  must  be  held  to  (U.    S.)    738,    was    a    suit    in    equity 
cover   not  only  suits  brought  against  a  brought    in   the  circuit  court  of   the 
state    by  name,  but  those  also  against  United  States  for  the  State  of  Ohio  by 
^t^offi^^ers,  agents  and  representatives  the  president,  directors  and   company 
^"^*"e  the  state,  though  not  named  as  of  the  Bank  of  the  United  States  to  re- 
*^^^,     is,  nevertheless,  the    only   real  strain  Osborn,  auditor  of  the  State  of 
^^^}-y  against  which  alone  in  fact  the  Ohio^   from   executing  a   law  of  that 
relief  is  asked  and  against  which  the  state  which  was  in  violation  of,  and 
judg^xnent  or  decree  effectively  oper-  destructive   to,  the  rights   and  privi- 
*^^8-      But  this  is  not  intended  in  any  leges  <:onf erred  upon  the  complainants 
^'f^y     to    impinge   upon   the  principle  by  the  bank's  charter  and  by  the  Fed- 
J^^^cli  justifies  suits  against  individual  eral  Constitution.     One  of  the  leading 
"^*endants  who,  under   color  of  the  enquiries  in  the  case  was,  whether  an 
J.^^^ority  of  unconstitutional  legisla-  injunction  could  be  issued  to  restrain 
'on  t>y  the  state,  are  guilty  of  personal  a  person  who  is  a  state   officer   from 
'"^spasses  and  wrongs,  nor  to  forbid  performing  an  official  act  enjoined  by 
^^'Jts     against  officers   in  their  official  the  statute  of  the  state.     The  question 
!?P^city,   either    to    arrest  or    direct  presented    by  that   enquiry   was    dis- 
Jl^^^r    official   action  by  injunction  or  cussed   on   the    assumption   that    the 
J,  ^'^damus,  where  such  suits  are  au-  statute   of    the   state  was  unconstitu- 
.   ^^'ized    by    law    and   the  act  to  be  tional,  and  it  was  held  that  in  such  a 
in^*^^    or  omitted  is  purely  ministerial  case,  grounds  of  equity    interposition 
^^^-   ,^Vie  performance    or   omission    of  existing,  injunction  would  lie.     With 
~**c:li  the  plaintiff  has  a  legal  inter-  regard  to  the  objection  that  if  any  case 
^'"  '\^'a8  made  by  the  bill  for  the  interfer- 
^    *•    -/»  r<?  Ayers,  123  U.  S.  443.    This  ence  of  "chancery,  it  was  against   the 
Q  ^^    came  before  the  U.  S.  Supreme  State  of  0///<7,  and  therefore  was  within 
^  5^"i^rt  on  habeas  corpus^  on  the  petition  the  prohibition  of  the  Eleventh  Amend- 
^  .^^e  attorney-general  of  the  state  of  ment,  the  court   held  that  exemption 
^  **"j^/»m,  who  was  committed  for  con-  of   the  state  from   suit  could   not   be 
^^Pt  for  disobedience  of  a  restraining  pleaded  by  its  officers,  when  they  were 
^^aer  of  the  circuit  court  of  the  United  proceeded    against    for   executing  an 
otat^s  for  the  eastern  district  of   Vir-  unconstitutional  law  of  the  state.  This. 
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question    was   discussed    most    thor-  by  that  act  made  receivable   for  all 

oughly  in  the  light  of  "the  other  pro-  state  taxes.   The  defendant,  under  color 

visions  of  the  Constitution  relating  to  of  office  as  tax  collector  and  acting  in 

jurisdiction  of  the  Federal  courts,  and  the  enforcement  of  the  statutes  passed 

the    conclusion    arrived  at  thus  an-  in  1882,  which  forbade  the  receipt  of 

nounced :    "  It    was    proper    then    to  coupons  for  taxes,  refused   to  receive 

make  a  decree  against  the  defendants  such  tender  and  made  the  seizure  com- 

in  the  circuit  court,  if  the  law  of  the  plained  of.     It  was  held  that  the  act  of 

State  of  Ohio  be  repugnant  to  the  Con-  the  general  assembly  passed  in    1882 

stitution  or  to  a  law  of  the  United  was  unconstitutional  and  void,  because 

States  made  in  pursuance  thereof,  so  it  was  an  impairment  of  the  contract 

as  to   furnish   no  authority  to  those  entered  into  between  the  state  and  its 

who  took  or  to  those  who  received  the  bondholders  bv  the  act  of  1S71 ;  that 

money  for  which  the   suit  was  insti-  being  unconstitutional  it  afforded  no 

tuted."    The  statute  of  Ohio  in  which  protection  to  the  defendant,  that  the 

the    defendant  was   acting  was   then  action     was     properly     maintainable 

examined  and  was  found  to  be  uncon-  against  him  as  a  wrongdoer,  and  that 

stitutional.  it  was  not  an  action  against  the  state 

The  doctrine  as  thus  declared  has  in  the  sense  of  the  Eleventh  Amend- 
never  been  departed  from,  but  on  ment.  The  whole  question  was  dis- 
the  contrary  has  been  recognized  cussed  by  Mr.  Justice  Matthews,  both 
and  enforced  in  a  number  of  cases,  on  principle  and  authority,  and  the 
Thus  in  Pennoyer  r.  McConnaughy,  following  from  the  opinion  of  the 
140  U.  S.  I,  it  was  held  that  a  suit  court  delivered  by  Mr.  Justice  Miller 
in  equity  against  the  board  of  land  in  Cunningham  v.  Macon,  etc.,  R.  Co., 
commissioners  of  the  State  of  Ore-  109  U.  S.  446,  quoted  with  approval: 
gon  brought  by  a  purchaser  of  swamp  '^Another  class  of  cases  is  where  an 
and  overflowed  lands,  under  the  act  individual  is  sued  in  tort  for  some  act 
of  October  26,  1870,  in  order  to  re-  injurious  to  another  in  regard  to  per- 
strain  the  defendants  from  doing  acts  sons  or  property,  to  which  his  defense 
which  the  bill  alleges  are  violative  is  that  he  has  acted  under  orders  of 
of  the  plaintiff's  contract  with  the  the  government.  In  these  cases  he  is 
state  when  he  purchased  the  lands,  not  sued  as  or  because  he  is  the  officer 
and  which  are  unconstitutional,  de-  of  the  government  but  as  an  individual, 
structive  of  the  plaintiff's  rights  and  and  the  court  is  not  ousted  of  jurisdic- 
privileges,  and  which  it  is  alleged  will  tion  because  he  asserts  authority  as 
work  irreparable  damage  to  his  inter-  such  officer.  To  make  out  his  defense 
est  and  property  rights  so  acquired,  is  he  must  show  that  his  authority  was 
not  a  suit  against  the  state  within  the  sufficient  in  law  to  protect  him."  White 
meaning  of  the  Eleventh  Amendment  v.  Greenhow,  114  U.  S.  307;  Chaffin  v. 
to  the  Constitution  of  the  United  Taylor,  114  U.S.  309;  Allen  r.  Balti- 
States.  And  Hancock  v.  Walsh,  3  more,  etc.,  R.  Co.,  114  U.  S.  311,  were 
Woods  (U.  S.)  351;  Louisiana  State  decided  at  the  same  time  as  the  fore- 
Lottery  Co.  z\  Fitzpatrick,  3  Woods  going  case  and  upon  the  authority 
(U.  S.)  223;  Preston  t\  Walsh,  10  Fed.  thereof. 

Rep.  315  ;  Pick  v.  Chicago  &  N.  W.  R.  The  first  and  second  of  these  cases 

Co..  6  Biss,  (U.  S.)  177;  Chicago,  etc.,  were  actions  of  trespass  de  bonis  as- 

R.  Co,  V.  Dev,  35  Fed.  Rep.  066.  are  fortatis  for  offenses  of    a   character 

to  the  same  ei^ect.  like  that  of  Poindexter  r.  Greenhow, 

The  most  notable  application  of  the  114  U.  S.  270;  in  the  third,  an  injunc- 
principle  is  found  in  the  Vivirinia  tion  was  granted  to  prevent  the  state 
coupon  cases  (so  called),  reported  in  auditor  from  seizing  certain  personal 
114  U.  S.  270  et  seq.  The  first  and  property  of  the  complainant  in  satis- 
leading  case  is  Poindexter  v.  Green-  faction  of  taxes  alleged  to  be  due,  for 
how,  114  U.  S.  270,  which  was  an  ac-  the  payment  of  which  the  railroad 
tion  in  detinue  against  the  treasurer  company  had  tendered  tax-paying 
of   the   city  of   Richmond,    Virginia^  coupons. 

for  the  recovery  of  an  office  desk  which  Ez  parto  Ayers  and  Virginia  Coupon 

he  had  seized  for  delinquent  taxes  in  Cases   DlBtingnlshed.  —  In    Ex  parte 

payment  for  which  the  plaintiff  had  Ayers,  123  U. S. 443. it  was  sought  to  pre- 

duly  tendered  coupons  cut  from  bonds  vent  state  officers  from  instituting  suits 

issued  by  the  State  of  Virginia^  under  as  required  by  a  valid  state  law,  and  the 

the  funaing  act  of  March  30,  187 1,  and  action  was  not  maintainable.    This  is 
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and  enjoin  the  violation  of  ministerial  duties  of  such  officers ;  ^ 
the  court,  will  determine  the  rights  of  the  parties  to  suits  as  to 

quite  different  from  bringing  against  ternate  sections  of  land,  along  which  a 
the  officer  a  bill  for  injunction  to  pre-  railroad  should   thereafter  be  located, 
serve,  or  detinue  to  restore,  the  status  and  the  railroad  company  having  sur- 
qno,  or  trespass  for  unwarranted  inter-  veyed  the  land  at  its  own  expense  and 
ference  with  property  under  color  of  located  its  road  through  it.  the  land 
an  unconstitutional  law,  which   were  commissioner  and  the  governor  of  the 
allowed   in    Virginia   Coupon   cases,  state   were,  in   violation  of  the   rights 
This  distinction  is  expressed  by  Brad-  of  the   company,  selling  and   deliver- 
ies, J.,  in  delivering  the  opinion  of  the  ing  patents  for  the  sections  to  which 
court  in  McGahey  t\  Virginia,  135  U.  the  company  had  an  undoubted  vested 
S.  662,  as  follows:  "No   proceedings  right.     The  circuit  court  of  the  United 
can  be  instituted  by  any  holder  of  state  States  enjoined  them  from  doing  this 
bonds  or  coupons   against  the  Com-  by  its  decree,  which  was   affirmed   in 
monwealth  of  K»r^i»/V/,  either  directly  the  supreme  court.     Judge    Hunt   did 
by  suit  against  the  Commonwealth  by  not  sit  in  the  case  and   Justice   Davis, 
name,  or  indirectly  against  her  execu-  and  Chief  Justice  Chase  dissented  on 
^»ve  officers  to   control   them   in  the  the   ground   that  it  was  a  suit   against 
exercise  of  their  official  functions  as  the  state.     Referring  to  this  case,  Mr. 
agents     of     the    state.      Any    lawful  Justice   Miller,  in  the   opinion  of  the 
holder   of  the  tax  receivable  coupons  court  in  Cunningham  i'.  Macon,  etc., 
^[  the   state  issued  under  the    act  of  R.  Co.,  109  U.  S.  446,  observes  **that 
'871,  or  the  subsequent    act  of   1879,  in  enjoining  the  governor  of  the  state 
^'^o  tenders  such  coupons  in  payment  in  the  performance  of  one  of  his  execu- 
J^  taxes,  debts,  dues,  and  demands  due  tive   functions,   the  case  goes  to  the 
from  him  to  the  state,  and  continues  to  verge  of  .sound  doctrine,  if  not  beyond 
\^^  himself  ready  to  tender  the  same  it,  and  that  the  principle  should  be  ex- 
["  payment  thereof,  is  entitled  to  be  tended  no  further."    But  at  the  same 
fr^c   from    molestation    in  person  or  time,  he  points  out  that  in  the  case  no 
^ds  on  account  of  such  taxes,  debts,  affirmative  relief  was  granted,  and  that 
does,  or  demands,  and  may  vindicate  the  governor  and  land  commissioner 
such  right  in  all  lawful  modes  of  re-  were  not  compelled  to   perform   any 
Jfess-— by  suit  to  recover  his  property,  act  towards  perfecting  the  title  of  the 
^7  suit  against  the  officer  to  recover  company,  and  this  may  perhaps  be  re- 
^annagesfor  taking  it,  by  injunction  to  garded   as   the  saving  feature  of  the 
prevent  such  taking,  where  it  would  decision ;    for    in   McCauley  v,   Kel- 
^  attended  with  irremediable   injury,  logg,  2  Woods   (U.  S.)  13,  it  was  held 
^^  J^y   a   defense  to    a  suit    brought  that  a  suit  to  compel  state  officers  to  do 
Sainst  him   for   his  taxes    or  other  any  affirmative  official  act,  is  in  effect 
^'^ims  standing  against  him."  a  suit  against    the    state ;    and    it  is 
^-  But  in   all   such   cases,  from  the  there  said  that  a   Federal   court  will 
ature  of    the  remedy   by  mandamus,  not  take   upon   itself  to  administer  a 
JJ*   duty   to   be  performed    must  be  state  government, 
"merely  ministerial  and   must   involve  In  Board  of  Liquidation  v.  McComb, 
?  element  of    discretion  to   be  exer-  92  U.  S.  531,  the  board  was  charged 
sed  by  the  officer.     It  has,  however,  by  a  statute  of  Louisiana  with  certain 
^^^     insisted    that    in    this   class   of  duties  in  regard  to  issuing  new  bonds 
ses,  where  it  shall  be  found  neces-  of  the  state  in  place  of  old  ones  which 
^ty  \o  enforce  the   rights  of  the   in-  might  be  surrendered  for  exchange  by 
^\<idual,  a  court  of  chancery  may,  by  a  the  holders  of  the  latter.    The  amount 
^i^ndatory  decree,  or  by  an  injunction,  of  new  bonds  to  be  issued  was  limited 
o>mpel  the  performance  of  the  appro-  by   a  constitutional    provision.      Mc- 
priate  duty,  or  enjoin  the  officer  from  Comb,  the  owner  of  some  of  the  new 
doing  that  which  is  inconsistent  with  bonds  already  issued,  filed  his  bill  to 
that   duty  and    with    the    plaintiff's  restrain  the  board  from  issuing  that 
rights  in  the  premises.     Perhaps  the  class  of  bonds  in  exchange  for  a  class 
strongest  assertion  of  this  doctrine  is  of  indebtedness  not  included  within  the 
found  in  Davis  v.  GrSLy^  16  Wall.  (U.  purview  of  the  statute,  on  the  ground 
S.)  203.    In   that    case  the   State  of  that  his  own  bonds  would  be  rendered 
Texas  having   made  a  grant  of  the  al-  less  valuable.      The   Supreme  Court 
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property  of  the  state,  or  property  in  which  the  state  has  an  inter- 
est, so  long  as  it  is  not  necessary  to  take  property  forcibly  from 
the  possession  of  the  government.* 

And  the  fact  that  a  state  is  interested  in  a  bank  in  the  capacity 
of  sole  proprietor,*  or  indeed  in  that  of  corporator  and  stockholder 

affirmed  the  decree  of  the  circuit  suit  was  removed  into  the  circuit  of 
court  enjoining  the  board  from  exceed-  the  United  States.  In  this  they  asked 
ing  its  power  in  taking  up  by  the  new  that  these  officers  be  commanded  to  pay 
issue  a  class  of  such  indebtedness  not  out  of  the  moneys  in  the  treasury  the 
within  the  provision  of  the  law  on  that  taxes  which  they  maintained  had  been 
subject.  In  the  opinion  in  that  case  assessed  for  the  purpose  of  paying  the 
the  following  language  used  by  Mr.  interest  on  their  bonds,  and  to  pay  such 
Justice  Bradley  well  expresses  the  rule  sums  as  had  already  been  diverted 
and  its  limitations:  **  The  objections  from  that  purpose  for  others  by  the 
to  proceeding  against  state  officers  by  officers  of  the  government.  The  circuit 
mandamus  or  injunction  are :  first,  court  refused  the  relief  asked  in  the 
that  it  is  in  effect  proceeding  against  case,  and  the  Supreme  Court  affirmed 
the  state  itself ;  and,  second,  that  it  the  judgment  of  that  court, 
interferes  with  the  official  discretion  1.  In  U.  S.  v,  Peters,  5  Cranch  (U. 
vested  in  the  officers.  It  is  conceded  S.)  115,  a  mandamus  was  required  to 
that  neither  of  these  can  be  done.  A  be  issued  to  the  representatives  of  Rit- 
state,  without  its  consent,  cannot  be  tenhouse,  treasurer  of  the  State  of 
sued  as  an  individual ;  and  a  court  Pennsylvania^  commanding  them  to 
cannot  substitute  its  discretion  for  that  pay  to  certain  libellants  the  proceeds 
of  its  executive  officers  in  matters  be-  of  the  sale  of  a  vessel  to  which  it  had 
longing  to  the  proper  jurisdiction  of  been  adjudged  that  the  latter  were  en- 
the  latter.  But  it  has  been  settled  titled.  And  it  was  then  said  that  the 
that  where  a  plain  official  duty  requir-  state  treasurer  or  his  representatives, 
ing  no  exercise  of  discretion  is  to  be  sued  individually  for  the  detention  of 
performed,  and  performance  is  re-  funds,  could  not  shield  themselves  be* 
fused,  any  person  who  will  sustain  a  hind  the  state's  exemption  from  suit, 
personal  injury  by  such  refusal  may  when  the  funds  were  never  in  the 
have  a  mandamus  to  compel  perform-  state's  possession.  And  in  Clark  z'. 
ance ;  and  when  such  duty  is  threat-  Barnard,  108  U.  S.  436,  the  State  of 
ened  to  be  violated  by  some  positive  Rhode  Island^  appearing  as  claimant 
official  act,  any  person  who  will  sustain  to  a  fund  in  court,  assignees  in  bank- 
personal  injury  thereby,  for  which  ade-  ruptcy  of  other  parties  claiming  the 
quate  compensation  cannot  be  had  at  fund  were  permitted  to  file  a  bill  in 
law,  may  have  an  injunction  to  prevent  chancery  against  the  treasurer  of  the 
it."  See  also  Rolston  v,  Crittenden,  state  to  restrain  him  from  collecting 
120  U.  S.  390.  the  same. 

It  is  believed  that  this  is  as  far  as  But  on  the  other  hand,  where  a  libel 

the    Supreme    Court  of    the    United  and   claim    exhibited  a    demand    for 

States  has  gone  in  granting  relief  in  money  actually  in  the  state  treasury, 

this  class  of  cases.    Louisiana  v.  Jumel,  and  for  property  in  the  possession  of 

107  U.  S.  746,  and  Elliott  t-.  Wiltz,  107  the  government,   acquired   by   lawful 

U.  S.  711.     In  the  first  of  these  cases  means,  the  courts  of  the  United  States 

the  owners  of  the  new  bonds  mentioned  have  no  jurisdiction,  under  the  Elev- 

in  McComb's  case  just  cited,  brought  enth    Amendment.      Sundiy   African 

their  bill  in  equity  in  the  circuit  court  Slaves  v.  Madrazo,  i  Pet.  (U.  S.)  no. 

of  the  United   States   to   compel  the  2.  Bank  of   Kentucky  v.   Wistar,  2 

state  auditor  and  treasurer  to  pay  out  Pet.  (U.  S.)  318;  Briscoe  v.   Bank   of 

of  the  state  treasury  the  overdue  in-  Ky.,  11  Pet.  (U.  S.)  257. 

terest  coupons  upon  their  bonds,  and  8ul)rogatlon  to  Rights  of  a  State. — 

to  enjoin  them  from  paying  any  part  The   State  of  Alabama   indorsed   the 

of  the  taxes  collected  for  that  purpose  bonds  of  a  railroad  company  and  w^as 

for  the  ordinary  expenses  of  the  gov-  indemnified  against  loss  on  account  of 

ernment.    They  at  the  same  time  ap-  the  indorsement  by  a  statutory  niort- 

plied  to  the  state  court  for  a  writ  of  gage  on  the  company's  property.     It 

mandamus  to  the  same  officers,  which  was  held  that  the  fact  of  the  state's 
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combined,*  does  not  have  the  effect  of  making  a  suit  against  the 
^corporation  a  suit  against  the  state. 

In  one  instance  it  was  contended  that  a  case  brought  on  writ 
of  error  or  appeal  to  the  Supreme  Court  from  a  lower  court,  where 
the  state  had  been  plaintiff,  and  the  plaintiff  in  error  defendant, 
^'^,  under  the  Constitution,  a  suit  against  the  state,  but  the  con- 
tention was  negatived  by  a  unanimous  court.* 

3-  Set-Off  A^inst  a  State— (See  also  Set-Off,  Recoupment 
^^'^  Counterclaim,  vol.  22,  p.  272). — The  preponderance  of 
authority  is  to  the  effect  that  a  set-off  cannot  be  maintained 
jS^inst  a  state,  in  the  absence  of  express  consent,  for  the  same 
^^^ons  that  forbid  an  original  suit.'  But  it  seems  that  the 
f^^^'^dant  may  plead  and  prove  all  matters  properly  defensive,  so 
^^  they  are  dependent  on,  connected  with,  or  grow  out  of,  the 

«tnH\unity   from    suit  was   no   reason  plaintiff."     See     generally     Set-off, 

vrhv  the'  holders  of  the  bonds  so  in-  Recoupment    and  Counterclaim, 

dorsed  should  not  be  subrogated  to  the  vol.  22,  p.  209. 

rights  of  the  state,  and  have  the  benefit  And  in  Battle  x\  Thompson.  65  N. 

of  the  security.     Young  v,  Montgom-  Car.  406,  it  was  held  that  a  party  sued 

cry,  etc.,  R.  Co.,  2  Woods  (U.  S.)  606.  on  a  single  bill,  payable  to  the  .state 

1.  Bank  of  U.  S.  v.  Planters'  Bank,  9  treasurer,  given  for  cotton  sold  by  that 

Wheat.  (U.  S.)  904.  officer,  could  not  plead  by  way  of  set- 

8.  Cohens  v,  Virginia,  6  Wheat.  (U.  off  to  the  action,  valid  coupons,  taken 

S.)  364.  from   the    bonds  of    the   state.     And 

8.  People  V.    Miles,    56    Cal.    401 ;  Pearson,  C.  J.,  speaking  for  the  court, 

White  V,  Governor,  18  Ala.  767;  State  said:  "  The  test  of  a  set-off  or  counter- 

V.  Baltimore,  etc.,  R.  Co.,  34  Md.  344;  claim  under  the  statute  is  this:  could 

State  V.  Northern   Cent.   R.   Co.,  18  the    defendant    maintain     an     action 

Md.  193;  People  v.  Dennison,  84  N.  against  the   plaintiff?    Tried   by   this 

Y.  372 ;  People  v.  Corner,  59  Hun  (N.  test  the  defense  fails,  for  a  citizen  can- 

Y.)  299;   Com.   V.   Matsack,   4    Dall.  not    maintain   an   action    against   the 

(Pa.)  303;  Com.  I'.  Rodes,  5  T.  B.  Mon.  state." 

(Ky.)  318;  Treasurers  v.  Cleary,  3  In  Bates  t-.  The  Republic,  2  Tex.  616, 
Rich.  (S.  Car.)  372  ;  Borden  v.  Hous-  it  was  said  that  a  set-off,  though  not  de- 
ton,  2  Tex.  594;  State  v,  Leckie,  14  La.  nominated  a  suit,  is  in  the  nature  of  a 
Ann.  636;  Newport,  etc..  Bridge  Co.  cross-action.  Being  then  but  another 
V.  Douglass,  12  Bush  (Ky.)  673.  name  for  an  action,  it  cannot  be  insti- 

Chevallier  t*.  State,  loTex.  315,  was  tuted  or  setup  against  the  government 

a  suit  by   the  state. on  a  written  ac-  without  its  consent.     The  proposition 

knowledgment  of  indebtedness  to  the  that  the  government  is  above  the  reach 

Republic  of    Texas.     In   sustaining  a  of  judicial  authority  by  direct  action, 

demurrer  to  a  plea  by  way  of  setoff  but  within    its   control   and   coercive 

of  certain  claims  against  the  state,  the  power  by  indirect  suit,  is   a   solecism 

court,  bv   Hemphill,  C.  J.,  observed :  and  absurdity  in  its  very  terms. 

"  It  is  only  necessary  to  refer  fo  the  The  drawer  of  a   bill   of  exchange, 

admitted  principle  that  no  action  can  accepted  by  the  drawees  for  his  accom- 

be  instituted   on  a  claim  against  the  modation,  and  by  the  drawer  delivered 

government  at  the  instance  of  an  in-  to  the  state  in  payment  for  a  debt  owed 

dividual,  either  directly,  or  indirectly  by  him  to  it,  cannot  maintain  a  bill  in 

by  way  of  set-off,  unless  by  the  sane-  chancery   against   the   j^tate    and     the 

tion  of  express  law  to  that  effect.*'  acceptors  to  set  off  n gainst  the  demand 

In  Wait's   Actions    and    Defenses,  of  the  state  an   indebtedness  by  it   to 

^ol.  7,  p.  477,  it  is  said:  *fAnd  it  is  laid  him  groviii  g  out  of  a  distinct  transac- 

down  as  a  rule  that  a  claim  is  availa-  tion.     Raymond  ?'.  State,  54  Miss.  562; 

ble  in  set-off  at  law  only  when  it  is  a  28  Am.  Rep.  382. 

debt  on  which  the   defendant  could  A  sheriff  and  ex  officio  tax  collector 

maintain  an  action  at  law  against  the  is  not  entitled  to  deduct  from  amounts 
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transaction  which  constitutes  the  subject-nrjatter  of  the  suit;  this, 
however,  is  distinguishable  from  set-off,  and  is  on  the  ground  that 
the  claim  is  in  the  nature  of  a  payment  or  credit  or  recoupment 
to  which  the  defendant  is  entitled,  and  that  the  demand  of  the 

state  is  in  fact  for  the  balance.*  In  some  of  the  states,  there  are 
statutes  authorizing  set-off  to  be  employed  in  actions  by  the 
state,  but  a  defendant  must,  in  order  to  avail  himself  of  the  privi- 

due   the   state  for   tnxes  and   licenses  there  is  no  discussion  and  no  authority 

collected   by  him,  the  cost  of  deeds  cited.     It  is  virtually  a  set-oflF  allowed 

and  copies  charged  to  the  state  in  cases  against  the  state,  however. 

of  purchases  of  lands   sold    for  taxes  This  case,  though  not  referred  to.  is 

and  bought  by  the  state.     Such  a  de-  virtually  overruled   by   Treasurers  r. 

mand  is  reconventional  in   character,  Cleary,  3  Rich.  (S  Car.)  372. 

and  in  the  absence  of  statute  is  not  In  State  t--.  Franklin  Bank.  10  Ohio 

pleadable  against  the  state.     State   v.  91,  set-oif  was  maintained  against  the 

Bradley,  37  La.  Ann.  623.  state.    But  this  was  an   agreed   case. 

And  in   Tennessee  it   is  held  that  a  where  the  state,  by  its  attorney,  con- 

sister  state,  when  plaintiff  in  the  courts  sented  to  try  the  question  of  set-oflf  to 

of  that  state,  will  be  allowed  the  same  the  claim  for  taxes, 

exemption  from  set-off  that  the  State  Com.  v.  Owensboro,  etc.,  R.  Co^  81 

of     Tennessee  enjoys   when    plaintifT.  Ky.  573,  has  been  supposed  to   be  a 

Moore  v.  Tate,  87  Tenn.  725 ;  10  Am.  contra  case,  and  the  court   does  say, 

St.  Rep.  712.  that  "when  the  state  undertakes  to  liti- 

Contra  Casos. — There  are  cases  in  gate  with  a  citizen  the  latter  may,  by 
which  a  defendant  has  been  permitted  way  of  set-off  or  counterclaim,  make 
to  plead  a  set-ofF  against  the  state's  de-  such  defense  as  will  defeat  the  recov- 
mand.  Thus,  in  Powers  v.  Central  ery,  but  is  not  entitled  to  a  judgment 
Bank,  18  Ga.  658,  it  was  held  that  an  over  against  the  state  in  the  absence  of 
attorney  who  has  collected  money  for  some  legislative  enactment  authoriz- 
a  bank  whose  assets  have  been  trans-  ing  the  recovery."  But  the  case  con- 
ferred to  the  state  treasury,  upon  being  tains  no  discussion  of  the  question  of 
ruled  by  the  bank  for  the  amount  in  set-off  and  cites  no  authority ;  it  is 
his  hands,  may  plead  by  w^ay  of  set- off,  simply  a  suit  for  taxes,  and  it  was  ad- 
a  sum  due  him  from  the  state  for  pro-  judged  that  no  taxes  were  due,  so  that 
fessional  services  which  has  been  au-  at  best  the  observation  is  a  mere 
dited  and  liquidated.  dictum. 

And  in  Harlan  xk  Lumsden,  i  Duv.  Nor  can  Sinking   Fund   Com'rs  v. 

(Ky.)  86,  it  is  held  that  the  sheriff's  Northern  Bank,  i  Mete.  (Ky.)  174,  be 

claim  on  his  deputy  is  a  chose  in  action  properly   placed   in   the    category  of 

on  which  the  commonwealth,  having  contra  cases. 

obtained  judgment  against  the  sheriff.  It  is  true  that  the  defendant  was 
has  a  lien ;  but  where  the  deputy  is  permitted  to  plead  a  set-off,  but  the 
also  surety  of  the  sheriff,  and  has  been  case  was  not  a  suit  by  the  state,  but  by 
compelled  as  such  to  pay  money  for  a  corporation  created  by  the  state  sub- 
the  latter  before  the  commonwealth's  ject  to  sue  and  be  sued.  (See  Com'rs 
lien  attached,  the  sum  so  paid  is  a  valid  of  Sinking  Fund  v,  Theobald,  17  B. 
set-oflf  against  the  commonwealth.  Mon.*  (Ky.)  476.)  And  even  had  the 
But  the  court  says,  had  the  deputy  suit  been  by  the  state,  the  set-oflf  inter- 
made  the  payment  after  the  lien  upon  posed  was  that  of  an  incumbrance  on 
his  debt  to  the  sheriff  attached  in  favor  the  property  bought  by  the  defendant, 
of  the  commonwealth,  it  is  doubtful  It  grew  out  of  the  same  transaction 
whether  such  payment  would  give  him  and  would  have  been  admissible  under 
a  valid  set-off  against  the  common-  the  doctrine  of  the  cases  cited  in  the 
wealth.  note  next  succeeding  in  reference  to 

State  V.   Gaillard,  i    Bay.  (S.  Car.)  credits,  etc. 

500,  is  very  brief  and   seems  to  rest  1.  Raymond  v.  State,  54  Miss.  562; 

upon  an   amercement  act  which  it  is  28  Am.  Rep.  382 ;  Battle  v.  Thompson, 

impossible  to    understand    from  the  65  N.  Car.  406.   See  also  Moore  7\  Tate, 

meager  reference  to  it.    In  the  opinion  87  Tenn.  725 ;  10  Am.  St.  Rep.  712. 
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lege,  strictly  comply  with  the  requirements  of  the  statute.  Thus, 
if  the  requirement  that  the  claim  shall  be  presented  to  a  certain 
state  officer  for  his  examination  and  allowance  does  not  appear 
to  have  been  conformed  to,  the  claim  will  not  be  available  in 
set-off.* 

VI.  FsunoTT  OF  State  ab  Cbeditob  —  (See  ajso  Debts  of  De- 
CEDENTS,  vol.  5,  p.  206 ;  United  States). — In  nearly  all  of  the 
states  there  are  statutes  giving  preference  to  taxes,  rates,  and 
other  debts  due  the  state  over  the  debts  of  the  citizens;*  but  in 
one  instance,  the  statute  directs  that  debts  due  the  state  shall 
be  paid  last-*  Whether  a  state,  in  the  absence  of  positive  enact- 
ment, is  entitled  to  the  priority  claimed  by  the  crown  under 
the  common  law,  appears  to  be  not  well  settled.*  The  language 
**  debts  due  to  the  public  "  in  a  statute  giving  priority  to  the  state 

1.  Biscoe  V.  State,  19  Ark.  559.  And  zen  must  yield  to  the  right  of  the 
the  same  is  true  when  it  is  made    a    state. 

condition    precedent   that    the  claim        The  subject  is  treated  at  considera- 

shall  be  presented  to  a  certain  officer  ble  length  in  the  opinion  of  the  court 

for  his  examination  and  by  him  dis-  in  State  v.  Bank  of  Mainland,  6  Gill 

allowed   in   whole  or  in  part.     Frier  &J.  (Md.)205;  26  Am.   Dec.  561,  de- 

r.  State,  II  Fla.  300.  livered   by   Buchanan,   C.  J.,  and  the 

2.  See  various  state  statutes.  conclusion  arrived  at  is  in  favor  of  the 

3.  Bright  Furd.  Dig.  (Pa.),  p.  525,  ^  state's  priority  as  a  prerogative  right 
94.  Unless  secured  by  judgment.  Ram-  derived  from  the  common  law,  enti- 
sey's  Appeal,  4  Watts  (Pa.)  73.  tling  it  to  be  first  paid,  except  where 

4.  See  16  Albany  L.  J.  298.  some  antecedent   lien    stands   in   the 
Mary/and. — TJfie    priority    of   the    way.    And  this  was  followed  in  Orem 

state    in  the    payment    of    its    claim  t;.  Wrightson,  51  Md.  34;  34  Am.  Rep. 

against  a  debtor  was  recognized  and  286. 

enforced  in  Maryland  as  early  as  1787  The  priority  of  the  state  is  lost,  how- 
in  State  v,  Rogers,  2  Har.  &  M.  (Md.)  ever,  by  a  valid  assignment  of  the  debt- 
198.  And  again  in  Murray  v.  Ridley,  or's  (in  this  case  a  banking  corpora- 
3  Har.  &  M.  (Md.)  171.  tion*s)  property  in  trust  for  the  equal 
The  same  question  arose  in  Contee  benefit  of  all  his  creditors  and  the 
V,  Chew,  I  Har.  &  J.  (Md.)  417,  and  state  can  only  come  in  with  the  other 
this  right  of  the  state  was  again  an-  creditors.  State  v.  Bank  of  Maryland, 
nounced.  And  in  Smith  i;.  State,  5  Gill  6  Gill  &  J.  (Md.)  205;  26  Am.  Dec. 
(Md.)45,  it  ^'*s  held  that  as  between  561.  But  where  the  state  and  other 
the  state  and  the  other  general  credi-  parties  are  creditors  under  the  same 
tors  of  a  deceased  debtor,  whose  lands  bond  of  the  same  party,  who  has  con- 
were  sold  for  the  payment  of  debts  veyed  his  property  by  deed  of  tfust  to 
in  consequence  of  the  insufficiency  indemnify  his  sureties  on  the  bond^ 
of  his  personal  property,  neither  hav-  the  state  by  virtue  of  its  prerogative  is 
ing  a  lien,  the  state  is  entitled  to  prior-  entitled  to  priority  of  payment  out  of 
ity  of  payment  out  of  the  proceeds  the  proceeds  of  the  property  sold  by 
thereof  over  such  other  creditors,  the  trustee  in  the  deed  under  the  di- 
Again,  in  Green's  Estate,  4  Md.  Ch.  rection  of  a  court  of  equity.  State  t;. 
349,  two  judgments  were  rendered  Mayor,  etc.,  of  Baltimore,  10  Md.  504. 
against  a  party  cotemporaneously,  See  the  opinion  in  this  case  for  the 
one  at  the  suit  of  the  state,  the  other  grounds  upon  which  it  is  distinguished 
at  the  suit  of  a  private  citizen,  that  of  from  the  case  just  preceding, 
the  state  standing  first  upon  the  dock-  If  a  judgment  be  obtained  against 
et,  and  priority  was  given  to  it.  And  one  in  his  lifetime,  his  executor  or  ad- 
it was  there  said  that  whenever  the  ministrator  is  bound  to  satisfy  it  in 
state  and  a  citizen  have  claims  in  equal  preference  to  a  debt  passed  to  the  state 
degree  and  a  conflict  arises  by  death  after  such  judgment.  Hollingsworth 
or  act  of  the  party,  not  having  enough  v.  Patten,  3  Har.  &  M.  (Md.)  126. 
to  pay  his  debts,  the  claim  of  the  citi-  Under  Maryland    Rev.    Code,  art.. 
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as  a  creditor,  does  not  comprehend  a  debt  due  to  an  incorporated 
bank,  notwithstanding  the  entire  interest  in  the  corporation  is 
owned  by  the  state  }  but  it  is  otherwise  in  the  case  of  a  debt 
due  by  a  surety,  at  the  time  of  his  death,  on  a  county  treasurer  s 
bond  for  a  default  of  his  principal.*  It  has  been  held  that  a 
state  does  not  lose  its  general  priority  in  cases  to  which  it  is 
entitled  by  law,  by  taking  special  security.* 

VIL  State  Bonds. — Parties  dealing  in  the  bonds  of  a  state  must 
rely  upon  the  sense  of  justice  and  good  faith  of  the  state,  the  judi- 
ciary of  the  state  not  being  authorized  to  enforce  them,  without 
the  consent  of  the  state,  and  the  Federal  courts  being  expressly 
prohibited  from  exercising  such  a  jurisdiction,*  Bonds  of  a  state 
issued  for  a  purpose  contrary  to  the  United  States  Constitution 
are  not  a  valid  consideration  for  a  promissory  note,  and  this  is  not 
altered  by  the  fact  that  they  were  employed  as  a  circulating  me- 
dium in  the  state.^     And  bonds  which  constitute  a  debt  in  excess 

64,  ^  36,  the  state  has  a  lien  on  the  250,  the  comition  law  right  of  the  state 
lands  of  a  person  indebted  to  it  from  to  priority  was  denied,  and  it  was  said 
the  commencement  of  a  suit  for  such  that  the  right  depended  altogether  on 
indebtedness.  Under  the  similar  act  the  statute  law  of  the  state, 
of  1779,  ^^'  9»  ^^  ^^'^s  held  in  Davidson  Georgia. — The  sovereign  right  of  the 
V.  Clayland,  i  Har.  &  J.  (Md.)  546,  state  to  priority  of  payment  out  of  the 
that  if  .the  lands  of  a  debtor  be  sold  effects  of  an  insolvent,  is  based  upon 
under  a  fieri  facias^  issued  on  a  judg-  the  common  law  and  was  adopted  by 
ment  obtained  by  an  individual  before  the  act  of  1784,  which  introduces  into 
the  commencement  of  suit  by  the  state,  the  jurisprudence  oiGeorsria  the  whole 
the  surplus  money  remaining  in  the  body  of  the  common  law,  not  incon- 
hands  of  the  sheriff  after  satisfying  sistent  with  the  new  frame  of  govern- 
such  prior  lien  is  subject  to  attachment  ment,  and  subject,  of  course,  to  legis- 
issued  on  its  judgment  by  the  state,  in  lative  modification.  It  docs  not  exist 
preference  to  a  prior  attachment  issued  here,  however,  with  all  the  incidents 
by  a  private  creditor  on  a  judgment  of  the  ro\'al  prerogative  right  in  Eng- 
rendered  at  the  same  term.  See  also  land;  we  have  not  the  writ  of  pro- 
Jones  V.  Jones,  I  Bland  Ch.  (Md.)  446;  tection,  nor  the  extent  in  chief,  nor 
18  Am.  Dec.  327 ;  Hodges  t-.  Mullikin,  in  aid;  the  priority  of  the  state  is  a 
I  Bland  Ch.  (Md.)  515.  This  lien,  rule  only  in  the  distribution  of  the 
however,  is  for  the  benefit  of  the  state  property  of  the  debtor,  requiring  the 
alone  and  cannot  be  called  into  action  debt  due  to  the  state  to  be  first  paid 
to  subserve  the  purposes  of  an  individ-  where  the  individual  creditor  has  no 
ual  who  institutes  a  suit  against  one  antecedent  lien  overreaching  it.  Rob- 
bound  only  nominally  as  a  debtor  of  inson  v.  Bank  of  Darien,  18  Ga.  65. 
the  state,  but  in  reality  upon  a  contract  Virginia. — In  Leake  v.  Ferguson,  2 
intended  to  operate  as  a  mere  private  Gratt.  (Va.)  419,  and  Nimmo  r>.  Com., 
securitv.  Ridgely  r.  Iglehart,  3  Bland  4  Hen.  &-M.  (Va.)  57;  4  Am.  Dec. 
Ch.  (Md.)  544.  488,  the  right  was  doubted. 

South    Carolina, — Com*rs     of    Pub.  1.  Bank  of  South  Carolina  r>.  Gibbs, 

Accounts    V.    Greenwood,  i    Desaus.  3  McCord  (S.  Car.)  377.     And  so  with 

(S.   Car.)  450,  denied    that  the  gen-  the  phrase '*  debts  and  arrearages  due 

eral     common     law     prerogative     of  the    state."      Fields    v.    Wheatley,   i 

the   king  to    be    paid    in   preference  Sneed  (Tenn.)  351. 

to  his   subjects   had   any   application  2.  Baxter  v.  Baxter,  23  S.  Car.  114. 

to  the  state.     And  in  State  z*.  Harris,  2  8.  Lenoir   v,   Winn,  4   Desaus.   (S. 

Bailey  (S.  Car.)  598,  it  was  held  that  the  Car.)  65  ;  6  Am.  Dec.  597. 

priority  of  the  state  applied  only  to  4.  Bank  of  Washington  v,  Arkansas, 

such   demands  as  constituted  specific  20  How.  (U.  S.)  530.     See  also  snpra^ 

liens,  as  taxes,  for  instance.     And  in  \^\sWW^^  Actions  Against  a  State, 

Klinck  i;.  Keckley,  2  Hill  Eq.  (S.  Car.)  5.  So  decided  in  "the  case  of  bonds 
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of  the  amount  which  a  state  may  constitutionally  create,  are  void.^ 
When  a  state  borrows  money  on  bonds  issued  by  it  for  that  pur- 
pose and  pledges  a  certain  fund  for  the  payment  of  the  interest  to 
accrue  thereon,  such  pledge  is  a  part  of  the  contract  with  the 
holders  of  the  bonds,  and  the  diversion  of  the  fund  to  other  pur- 
poses is  an  impairment  of  the  contract,  and  prohibited  by  the 
Federal  Constitution.*  And  when  a  state  issues  bonds  with  cou- 
pons receivable  "at  and  after  maturity  for  all  taxes,  debts,  dues, 
and  demands  due  the  state,*'  a  subsequent  act  of  the  state  for- 
bidding the  receipt  of  the  coupons  for  such  purposes  impairs  the 
obligation  of  the  contract  and  is  void.*  An  offer  on  the  part  of 
a  state  to  issue  new  bonds  for  all  its  valid  outstanding  bonds, 
whenever  the  holders  thereof  choose  to  accept  the  terms  on  which 
the  exchange  is  to  be  made,  is,  before  acceptance,  not  a  contract, 
but  a  mere  proposal,  which  may  be  withdrawn.*  A  bona  fide 
holder  of  invalid  state  bonds  is  not  entitled  to  the  benefit  of  a 
scheme  of  compromise  which  the  state  offers  to  holders  of  its 
securities  that  were  valid  in  the  hands  of  the  first  takers.^  No 
recovery  can  be  had  on  state  bonds  negotiable  in  JForm,  even  in 
favor  of  innocent  holders,  into  whose  hands  they  came,  after  hav- 
ing been  fraudulently  reissued  from  the  treasurer's  office.*  But 
if  the  legislature  recognizes  the  legality  of  bonds,  which  have  been 
put  into  circulation  improperly,  upon  condition  that  certain  secu- 

of  the  state  of  ^  r>t<7».vr7j,  issued  for  the  R.  Co.,  15  Fed.  Rep.  6;  Williams  zk 

purpose  of  aiding  the  Southern  cause  Little  Rock,  etc.,  R.  Co.,  18  Fed.  Rep. 

in  the  war  between  the  states.     Han-  344. 

auer  t-.  Woodruff,  15  Wall.  (U.  S.)  439.  2.  Under  an  act  of  the  legislature  of 

1.  B}' an  amendment  to  the  consti-  South  Carolina  (14  Stat,  at  L.  385), 
tution  of  Louisiana^  adopted  in  1S70,  bonds  of  the  state  were  issued  to  raise 
no  debt  could  be  created  for  twenty  money  to  be  used  in  the  purchase  of 
years,  which,  added  to  the  then  exist-  land  to  be  sold  to  settlers  thereon,  and 
ing  state  debt,  would  swell  the  total  the  interest  on  the  purchase  money  of 
above  a  certain  amount;  in  1871,  after  the  lands  when  sold,  to  be  applied  by 
the  limit  had  been  reached,  certain  the  treasurer  of  the  state  to  the  pay- 
bonds  were  authorized  to  be  issued  by  ment  of  the  interest  on  the  bonds  is- 
an  act  of  the  legislature,  which  act,  sued  under  the  act.  It  was  held  that 
and  the  bonds  issued  thereunder,  were  the  act  constituted  part  of  the  contract 
adjudged  void.  Williams  r;.  Louisiana,  between  the  state  and  the  holders  of 
103  U.  S.  637.  the  bond,  and  that  the  state  had  no 

IndOTsemont  of  State  Bonds — Effect  right  to  divert  the  fund  arising  from 
of— Where  a  railroad  company  put  on  the  interest  on  the  purchase  money  of 
the  market  and  sold  bonds  of  a  state  the  land  from  the  payment  of  the  in- 
indorsed  by  the  company  with  its  cer-  terest  on  the  bonds.  State  v,  Cardozo, 
tificate  that  the  state  field  the  first  8  S.  Car.  71;  28  Am.  Rep.  275.  See 
mortgage  bonds 'of  the  company  for  a  also  supra^  this  title.  Contracts. 
like  amount  as  security  to  the  holder,  3.  Antoni  v.  Greenhow,  107  U.  S. 
it  was  held  that  although  the  state  was  769 ;  Poindexter  ?».  Greenhow,  1 14  U.  S. 
not  liable  upon  its  bonds  because  they  270;  Royall  r.  Virginia,  116  U.  S.  s72. 
^•ere  unconstitutional,  this  certificate  4.  Durkee  v.  Board  of  Liquidation, 
was  equivalent  to  an  acknowledgment  103  U.  S.  646. 

by  the  company  that  the  bonds,  so  far  6.  New  York  Guaranty,  etc.,  Co.  v. 

as  the  security  was  concerned,  were  Board  of  Liquidation,  105  U.  S.  622. 

valid  obligations  of  the  state.     Florida  6.  Pugh  v.  Moore  (La.  1892),  10  So. 

Cent.  R.  Co.  v.  Schutte,  103  U.  S.  118.  Rep.  710 ;    Herwig  v.  Richardson  (La. 

See  also  Tompkins  v.  Little  Rock,  etc.,  1892),  11  So.  Rep.  135. 
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rities  shall  be  given,  and  directs  that  they  may  be  sold  in  open 
market,  the  state  may  not  afterwards  repudiate  them.*  When  a 
state  lends  its  own  bonds,  taking  back  security  for  their  payment, 
the  presumption  is  strong  that  it  intends,  by  means  of  such  secu- 
rity, to  indemnify  itself  against  loss  by  reason  of  the  loan  of  its 
credit,  rather  than  to  protect  those  who  may  subsequently  become 
holders  of  such  bonds  against  the  consequences  of  its  own  repu- 
diation or  inability  to  pay.* 

vnL  State  Bouhdasies.— (See  also  Jurisdiction,  vol.  12,  p, 
244;  Boundaries,  vol.  2,  p.  495.) 

The  right  of  the  several  states  of  the  Union  to  establish  and 
fix  the  disputed  boundaries  between  their  respective  limits  i& 
recognized  by  the  Constitution,  and  is  guarded  in  its  exercise  by 
a  single  limitation  or  restriction,  requiring  the  consent  of  Con« 
gress ;  and  the  boundaries  so  established  and  fixed  by  compact, 
become  conclusive  upon  all  the  citizens  of  the  states  concerned,, 
and  bind  their  rights.* 

The  Supreme  Court  of  the  United  States  has  jurisdiction  of  a 
bill  filed  by  one  state  against  another  to  ascertain  and  establish 
the  boundary  between  them  ;*  and  this  jurisdiction  is  not  defeated 
because  in  deciding  that  question  the  court  must  examine  and 

1.  Butler  V.  Dubois,  29  111.  105.  their  boundaries  may  be  given  subse- 

2.  Stevens  v.  Memphis,  etc.,  R.  Co.,  qufently,  or  may  be  implied  from 
114  U.  S.  663.  In  this  case  this  pre-  subsequent  action  of  Congress  itself 
sumption  avIs  held  to  be  supported  by  towards  the  states,  and  the  agreement, 
certain  provisions  of  the  statutes  under  when  thus  made  and  thus  assented  to, 
which  the  bonds  were  issued,  and  it  is  valid.  Virginia  v.  Tennessee,  148 
was  decided  that  the  statutory  lien  U.  S.  503.  See  infra^  this  title,  Com- 
with  which  the  State  of  Tennessee  was  pacts  Between  States, 

invested,  upon  the  issue  of  its  bonds  This  provision  is  obviously  intended 
to  railroad  companies  under  the  "In>  to  guard  the  rights  and  interests  of  the 
ternal  Improvement  Acts,"  was  created  other  states,  and  to  prevent  any  com- 
solely  for  the  state's  security,  and  the  pact  or  agreement  between  any  two 
holders  of  the  bonds  are  not  entitled  states  which  might  affect  injuriously 
to  the  benefit  thereof.  Chamberlain  the  interests  of  the  others.  And  the 
V.  St.  Paul,  etc.,  R.  Co.,  92  U.  S.  299,  right  and  duty  to  protect  these  inter- 
was  upon  statutes  and  facts  similar  to  ests  are  vested  in  the  general  govern- 
the  case  just  preceding,  and  it  was  held  ment.  Accordingly,  where  a  bill  is 
that  where  a  state  has  loaned  its  bonds  filed  by  one  state  against  another  to 
to  a  corporation,  and  received  a  con-  establish  a  disputed  boundary,  the  at- 
veyance  of  lands  as  indemnity,  the  torney-general  of  the  United  States, 
bondholders  have  no  equity  for  the  on  his  application,  nmy  intervene  and 
application  of  the  lands  in  the  hands  appear  in  behalf  of  the  United  States 
of  the  state's  grantees  to  the  payment  and  adduce  evidence,  and  be  heard  in 
of  the  bonds.  argument,  without  making  the  United 

3.  The  constitution  declares  that  no  States  a  party  in  the  technical  sense  of 
state  shall,  without  the  consent  of  the  term.  He  will,  however,  have  no 
Congress,  enter  into  any  agreement  or  right  to  interfere  in  the  pleading,  or 
compact  with  another  state.  U.  S.  evidence,  or  admissions  of  the  states, 
Const.,  art.  i,  §  10,  cl.  3.  Thus  admit-  or  either  of  them.  The  judgment  can 
ting  that  with  such  consent  it  may  be  be  neither  for  nor  against  the  United 
done.  Poole  v.  Fleeger,  11  Pet.  (\J.  States.  Florida  v.  Georgia,  17  How. 
S.)   185;    Rhode  Island  v.  Massachu-  (U.  S.)  478. 

setts,  II  Pet.  (U.  S.)  226.  And  the  4.  Rhode  Island  v.  Massachusetts, 
requisite  consent  of  Congress  to  an  12  Pet.  (U.  S.)  657;  Florida  v.  Georgia, 
agreement  between  two  states  fixing     17  How.  (U.  S.)  478;  Virginia  v.  West 
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construe  compacts  or  agreements  between  the  states  concerned, 
or  because  its  decision  may  affect  the  territorial  limits  of  the 
political  jurisdiction  and  sovereignty  of  those  states.* 

When  a  river  is  the  boundary  between  two  states,  if  the 
original  property  is  in  neither  and  there  be  no  convention  re- 
specting it,  each  holds  to  the  nriddle  of  the  stream  ;  but  when  one 
state  is  the  original  proprietor  arid  grants  territory  on  the  one 
side  only,  it  retains  the  river  witriin  'its  domain  and  the  granted 
territory  extends  to  the  river  only.*    , , 

The  period  of  time  which  in  equity  constitutes  a  bar  is  held 
not  to  apply  to  the  case  of  a  disputed  Boundary  between  two 
states,  especially  where  the  boundary  is  in  a  i;'}il^  and  unsettled 
country ;  but  it  seems  that  long  possession  under  a  claim  of  title 
will  be  protected,  especially  where  there  is  not  -clear  proof  of 
mistake.*  /  »j; 

The  count  does  not  act  differently  in  deciding  on  bpugdaries 
between  states  than  on  lines  between  separate  tracts  bf  llind. 
Thus,  if  there  is  uncertainty  or  confusion  as  to  the  lines,  ijuj^^a. 
case  appropriate  for  equity:  an  issue  at  law  is  directed,  and  a^ 
commission  of  boundary  awarded :  or,  if  the  court  is  satisfied 
without  either,  it  decrees  what  and  where  the  boundary  is  and 
shall  be.* 

In  a  suit  between  states  on  the  question  of  boundary,  a  bill  and 
cross  bill  are  deemed  the  most  appropriate  mode  of  proceeding,  as 
thus  is  afforded  an  opportunity  to  the  court  of  making  an  affirm- 

Virginia,  1 1  Wall.  ( U.  S.)  39;  Virginia  ago,  but  by  mistake  marked  it  four  miles 

V.  Tennessee,  148  U.  S.  503.  further  south,  thereby  encroaching  on 

But  a  question   arising   in   a   state  the  territory  of  the  former ;  and  the 

court  in  regard  to  the  construction  of  complainant  was  led  into  the  mistake 

a  compact  between  two  states  as  to  the  of  confiding  in  representations  of  the 

boundary  line  between  them,  is  one  of  commissioners  of   the   defendant.      It 

which    the    Supreme    Court   of    the  was  held  that  the  possession  of  Massa- 

United    States     has     no     jurisdiction  chusetis  was  not  such  as  to  give  a  title 

under  the  25th  section  of  the  judiciary  by   prescription,    nor    the    laches    of 

act    New  York  v.  Central  R.  Co.,  12  Rhode  Island   such   as  to  forfeit   her 

Wall.  (U.  S.)  455.  right  to  the  interposition  of  a  court  of 

1.  Virginiar.West  Virginia,  II  Wall,  equity,  and  the  demurrer  was  accord- 
(U.  S.)39;  Rhode  Island  7'.  Massachu-  ingly'  overruled.  Rhode  Island  v. 
setts,  12  Pet.  (U.  S.)  724;  Missouri  v.  Massachusetts,  15  Pet.  (U.  S.)  233. 
Iowa,  7  How.  (U.  S.)  660;  Florida  r.  Upon  the  final  hearing  of  the  cause 
Georgia,  17  How.  (U.  S.)  478.  it  was  held  that  Rhode  Island  would  be 

2.  Handly  v,  Anthony,  5  Wheat.  (U.  bound  even  if  the  call  of  the  charter 
S-)  379;  Howard  T'.  Ingersoll,  13  How.  had  been  deviated  from;  and  that  a 
(U.S.)  381;  The  Pea  Patch  Islands,!  mistake  was  not  clearly  established, 
Wall.  Jr.  (C.  C.)  Appendix  ii;  Indi-  and  even  if  it  had  been,  it  would  be 
ana  v.  Kentucky,  136  (U.  S.)  479.  difficult  to  disturb  so  long  a  possession. 

8.  Virginia  r.  Tennessee,  148  U.  S.  Rhode  Island  V.Massachusetts, 4  How. 

503.    The  State  of /?//o</c /s/««rf  filed  a  (U.    S.)    591.      See    also    Phillips    v. 

bill  against  the  State  of  Massachusetts^  Payne,  92  U.  S.  130,  holding  that  the 

setting  forth  that  the  boundary  called  doctrine  of  prescription  is  applicable 

forby  the  charter  of  the  latter  was  three  to  states  and  governments  as  well  as 

miles  south  of  the  Charles  river,  and  to  individuals. 

the  parties  intended  to  mark  a  line  in  4.  Rhode  Island  v.  Massachusetts,  Z3 

that  place  more  than  one  hundred  years  Pet.  ( U.  S.)  657. 
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ative  decree  for  the  one  side  or  the  other,  and  establishing  by  its 

authority  the  disputed  line,  and  of  having  it  permanently  marked 

by  a  commissioner  of  its  own  appointment,  if  necessary.* 

The   boundary  of  a   state,  when   a   material  question   in   the 

determination  of  the  extent  of  the  jurisdiction  of  a  court,  is  not 

a  simple  question  of  law,  but  the  application  of  the  evidence  in 

the  ascertainment  of  it  belong^ to: the  jury* 

•  •    '• 
"  ••  • 
•.   •  •  • 

1.  Missouri  v,  Iowa,  7  Hc\\\x,U,  S.)  touching  the  possession  of  Wolf  Is- 
660.                                        "       ^  *  land  in   the   Mississippi   river,  it  was 

2.  United  States  f.  Japkalow,"!  Black  held  that  as  the  middle  of  the  river 
(U.  S.)  484.  And  u^aoi)  questions  of  was  the  boundarv  between  the  British 
boundaries  on  rivTO-srp^  similar  mat-  and  French  possessions  in  North  Am- 
ters,  the  testimony  6^  4iving  witnesses  erica,  recognized  by  various  treaties, 
as  to  matters  \eitnfVf  their  memory  is  and  had  been  the  western  boundary  of 
to  be  pr^i^fj:ed*-to  evidence  derived  Virginia  both  as  a  colony  and  as  a 
from  ear^«lzi!ips  and  the  reports  of  state ;  and  as  the  State  of  Kentucky 
early  c^fijt^rtrs  and  travelers.  Mis-  when  created  succeedad  to  the  right 
sou^ij'.  l^cfntucky,  11  Wall.  (U.  S.)  395.  and  possession  of  Virffinia^the  middle 
••^Cerlafli  State  Boundaries — Georgia  of   the  Mississippi  river  became  her 

•^aitd^Alaba ma , — It  was  decided  that  the  western  boundary  and  continued  to  be 

.•river   Chattahoochee  was  within   the  such  when  Missouri  was  admitted  to 

6tate  of  Georgia,  and  the  line  of  divi-  the  Union  in   1820.     If,  therefore,  in 

sion  between  the  two  states  is  not  the  1763  or  1S20  or  any  intermediate  period 

high  or  low  water  mark  but  the  water  the  island  was  east  of  the  middle  chan- 

line  impressed  upon  the  bank  by  the  nel   of  the   river,  the   jurisdiction  of 

flow  of  water  at  its  usual  and  accus-  Kentucky   attached   to  it,  and   if    the 

tomed  stage.     Howard  v.  IngersoU,  13  river  subsequently  changed  its  course 

How.  (U.  S.)  381 ;  Alabama  v.  Georgia,  or  ran  east  of  the  island,  it  would  not 

23  How.  (U.  S.)  505.     And  see  Handly  affect  the  ownership  which  was  before 

r.  Anthony,  5  Wheat.  (U.S.)  374.  fixed.    Missouri  f.  Kentucky,  11  Wall. 

Missouri  an({  loxva. — In  a  suit  to  fix  (U.  S.)  395. 

the  boundary  between  Missouri  and  Missouri  and  Kansas. — The  act  of 

Iowa,   it  appeared    that    the  general  Congress  issued  January  7,  1836,  ced- 

government  before  the  State  of /<?w«7  ing  to  the  State  of  Missouri  the  land 

was  formed  had  recognized  the  Osage  known  as  the  "Platte"  purchase  pro- 

or  Indian  boundary  of  1816  as  the  true  vided  that  when  the  Indian  title  to  all 

northern    boundary   of    Missouri    by  lands  lying  between  the  State  of  A/is- 

treaties  with  the  Indian   tribes  bv  its  souri  and  the  Missouri  river  shall  be 

action  through   the  land   department  extinguished,    the     jurisdiction     over 

and  by  the  organization  in  1S34  of  a  such  lands  shall  be  hereby  ceded  to 

territorial     government    bounded    by  the  State  of  Missouri^  and  the  western 

that  line.     It  w^as  held,  that  Iowa  was  boundary  of  said  state  shall  then  be 

bound   by  this  action  of  the  general  extended  to  the  Missouri  river.  Under 

government  and  could    not   maintain  this  act,  it  was  held  that  the  western 

a  claim  to  territory  south  of  that  line,  boundary  of  il/;>J0«r/ was  thereby  fixed 

Also,  that    the  claim   of  Missouri  to  in  the  center  of  the  channel  of  said 

extend  its  boundary  to  *'  Brown's"  line  river  and  not  at  the  eastern  bank.     St 

which  purports  to  start  from  the  rapids  Joseph,  etc.,  R.  Co.  z\  Devereux,  41 

of  the  river  Des  Moines  could  not  be  Fed.  Rep.  14. 

upheld,  since  reliable  surveys  showed  Louisiana   and    Mississippi.  —  The 

that  there  were  no  rapids  of  any  mag-  line  of  demarkation  fixed  by  Ellicott 

nitude  at  said  starting  point  and  since  and   Dunbar,  commissioners    on    the 

the  State  of  Missouri  herself  recog-  part  of  the  United   States  and  Spain 

nized  for  ten  years  after  coming  into  respectively,   in    1798    was    the    true 

the  Union,  the  Indian  lines  north  and  boundary  line  between   the  territory 

west  as  her  proper  boundaries.     Mis-  of  those  two  nations  prior  to  its  pur- 

souri  V.  Iowa,  7  How.  (U.  S.;  660.  chase  by  the  United  States,  and  has 

Missouri  and  Kentucky, — In  a  con-  ever  since  been  the  boundary  between 

troversy    between     these    two    states  Mississippi  and  Louisiana    irrespec- 
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IX.  Compacts  Betweeh  States.  —  The  states  are  authorized 
by  the  Federal  Constitution  to  enter  into  compacts  with  each  other, 
subject  to  the  qualification  of  Congressional  sanction  for  their  ab- 
solute validity.*  No  provision  is  made  respecting  the  mode  or 
form  in  which  the  assent  of  Congress  is  to  be  signified,  and  it  has 
been  adjudged  that  it  need  not  be  an  express  and  formal  statement 

tive  of  any  mistakes  in  marking  such  Indiana  and  Kentucky. — The  waters 

line.    Jenkins  v.  Trager,  40  Fed.  Rep.  of    the    Ohio    river    when    Kentucky 

726.  became   a    state  flowed   in  a  channel 

New  fork  and  Connecticut. — By  anj  north   of  the  tract  known  as   Green 

just  construction  of  the  three   great  River  Island,  and  the  jurisdiction  at 

muniments  of    title  upon   which  the  that  time  extended,  and  ever  since  has 

territorial  limits   and    jurisdiction  of  extended,  to  what  was  then  low  water 

the  colonies  of  JVew  Tork  and  Connec-  mark,  on  the  north  side  of  that  chan- 

ticut  rested;  viz.,  the  Warwick  patent  nel,  and  the  boundary  between  A'^n- 

of  1631  and  the  charter  of  Connecticut  tucky  and  Indiana  must  run  on  that 

of  1662  and  the  patent  of  Charles  II.  line  as  nearly  as  it  can  now  be  ascer- 

1664,    the    islands    including    Goose  tained  after  the  channel  has  been  filled 

Island,   lying    easterly    of    the    land  up.  Indiana  r.  Kentucky,  136  U.  S.  479. 

boundary    between     Connecticut    and  1.  U.  S.  Const.,  art.   I,  ^    X,  cl.  3* 

New  Torh  and  adjacent  to  the  Con-  And  provision  is  also  there  made  for 

neciicut  shore,  are  within  the  jurisdic-  compacts    and    agreements    between 

tion  of   Connecticut,     Keyser  v.  Coe,  states  and  foreign  powers,  subject  to 

9  Blatchf.  (U.  S.)  32.  the  same  qualification. 

New  Jersey  and  Delaware. — The  In  Virginia  t'.  Tennessee,  13  Sup. 
territory  of  JVi^w  y^rjfi'y  only  extends  Ct.  Rep.  728,  it  was  held  that  the 
to  low  water  mark  on  the  Delaware  mere  selection  of  parties  to  settle  a 
river ;  the  territory  of  Delaware^  on  boundary  line  between  two  states,  and 
the  contrary,  includes  part  of  the  Dela-  the  legislative  adoption  of  their  report 
ware  river  by  express  words  of  the  by  one  of  the  states,  does  not  amount 
deed  from  the  Duke  of  York  to  Penn,  to  a  "compact"  or  "agreement"  be- 
conveying  the  town  of  Newcastle  and  tween  states,  which  they  are  forbidden 
all  that  tract  of  land  lying  within  a  by  the  United  States  Constitution  to 
circle  of  twelve  miles  to  be  the  same,  make  without  the  consent  of  Congress, 
situate  on  the  river  Delaware,  all  until  the  one  state  has«adopted  the  re- 
islands  in  the  said  river  and  the  said  port  in  consequence  of  its  adoption  by 
river  and  soil  thereof  lying  north  of  the  other,  nor  even  then  unless  the 
the  southern  part  of  said  circle.  The  boundary  established  leads  to  the  in- 
rights  of  the  two  colonies  thus  fixed  crease  or  decrease  of  the  political 
remain  unchanged  vesting  in  Dela-  power  or  influence  of  the  states  con- 
ware  the  title  to  an  island  known  as  cerned. 

Pea  Patch  Island,  which  sprung  up  in  See  supra,  this  title,  State  Bounda- 

the  river  within  the  twelve  mile  circle  ries. 

some  time  after  1870.     The  Pea  Patch  Compact    Between     Virginia     and 

Island,  I    Wall.   Jr.    (C.   C.)    Appen-  Kentucky — Affecting  Jurisdiction  of 

dix  ii.  United  States  Courts. — The  jurisdic- 

New  Tork  and  New  Jersey. — The  tion  of  the  United  States  courts  ex- 
boundary  line  is  the  middle  of  the  tends  by  the  Constitution  to  cases 
Hudson  river,  of  the  bay  of  New  where. a  caveat  had  been  entered  ac- 
York,  of  the  waters  between  Staten  cording  to  the  law^s  of  Virginia^  in 
Island  and  A^<7W  y^'fjc^v,  and  of  Raritan  existence  before  the  erection  of  the 
Bay,  except  as  otherwise  particularly  part  of  her  territory  into  the  State  of 
mentioned  in  the  agreement  of  Sep-  Kentucky^  in  which  the  lands  in  con- 
tember  16,  1833.  A  vessel  afloat  in  troversy  were  situated,  on  which  caveat 
the  Kill  Van  Kull,  between  Staten  a  judgment  had  been  entered,  although 
Island  and  New  Jersey  at  the  end  of  hy  the  law  of  Virginia  the  judgment 
the  dock  at  Bayonne,  at  a  place  about  was  declared  to  be  final  and  the  com- 
three  hundred  feet  below  low  water  pact  betw^een  Virginia  and  Kentucky 
mark,  is  within  New  Jersey,  In  re  contained  a  stipulation  that  rights  ac- 
Devoe  Mfg.  Co.,  108  U.  S.  401.  quired  according  to  the  laws  in  exist- 
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of  every  proposition  of  the  compact,  and  of  its  consent  thereto, 
but  may  be  shown  by  clear  and  satisfactory  inference  from  an  act 
which  necessarily  implies  such  consent.^  In  a  compact  between 
two  states,  the  states  in  their  character  as  states  are  the  parties, 
and  not  the  individual  citizens,  though  the  latter  are  bound  as 
well  as  the  contracting  parties,  and  the  same  power  which  estab- 
lishes the  compact  may  modify  or  annul  it.*  The  conditions  of 
a  compact  which  has  received  the  sanction  of  Congress  may  be 
enforced  by  the  courts  without  further  legislation.^  A  compact 
affecting  commerce,  though  entered  into  before  the  adoption  of 
the  Constitution,  is  subordinate  to  the  provisions  of  that  instru- 
ment on  that  subject.*  A  compact  between  members  of  the  Union 
is  a  contract  within  the  meaning  of  the  Constitution,  and  when  a 
state  law  impairs  the  obligation  thereof,  the  Supreme  Court  is 
authorized  to  declare  such  law  unconstitutional.*  A  question 
arising  under  and  to  be  decided  by  a  compact  between  two  states 

ence  at  the  time  the  compact  was  made,  tional   provision   that   Congress   shall 

Wilson  V.  Mason,  i  C ranch  (U.  S.)  45.  have  power  to  regulate  commerce  be- 

Comfact  Between  New  Jersey  and  tween   the   several   states.      Congress 

Pennsylvania  —  Riffftt  of  Fishery. —  has  the  same  power  over  the  Savannah 

The   compact   between    New   Jersey  river  that  it  has  over  the  other  navi- 

and  Pennsylvania  recognizes  the  right  gable   waters   of    the    United    States, 

of  fishery  in   riparian  owners  on  the  South    Carolina    r.    Georgia,    93    U. 

Delaware  river.     Bennett  t'.  Boggs,  i  S.  4. 
Baldw.  (U.  S.)  60.  The  compact  between  Virginia  9X1'^ 

1.  Virginia  t'.West  Virginia,  11  Wall.  Kentucky  cannot  restrict  the  power  of 
(U.  S.)  39;  Green  t'.  Biddle,  8  Wheat.  Congress  to  regulate  commerce  be- 
(U.  S.)  I.  And  an  act  of  Congress,  tween  the  states,  and  an  act  of  Con- 
which,after  recognizing  the  conditions  gress  declaring  a  bridge  across  the 
upon  which  alone  one  of  the  states  Ohio  river  to  be  a  lawful  structure, 
agrees  to  a  compact,  assents  to  the  although  it  does  in  fact  interfere  with 
compact  by  express  declaration,  neces-  commerce,  is  valid.  Pennsylvania  v, 
sarily  includes  an  assent  to  these  con-  Wheeling,  etc.,  Bridge  Co.,  13  How. 
ditions  and   is  sufficient  to  satisfy  the  (U.  S.)  518. 

constitutional  requirement.     Pennsyl-  6.  Pennsylvania   f.   Wheeling,   etc., 

vania  v.  Wheeling,  etc..  Bridge  Co.,  13  Bridge  Co.,  13  How.  (U.  S.)  518.     The 

How.  (U.S.)  518;    Green  i-.  Biddle,  8  act  of  Kentucky  of  1S13,  superseding 

Wheat.  (U.  S.)  i.  that  of  1797,  on'  the  same  subject,  and 

2.  Mayor,  etc.,  of  Georgetown  T'.  Al-  providing,  that  occupying  claimants 
exandria  Canal  Co.,  12  Pet.  (U.  S.)  91.  in  good  faith  of  lands  from  which 
See  also  Fleeger  v.  Pool,  i  McLean  they  might  be  evicted  by  a  better  title, 
(U.  S.)  185.  should  have  a  right  to  compensation 

8.  Pennsylvania  v.  Wheeling,   etc.,  for  improvements,  and  be  exempt  from 

Bridge  Co.,  13  How.  (U.S.)  518.  liability  for   rents   and   profits   to  the 

4.  The  compact  between  5^1//^  C«r£>-  time  of  rendition  of  judgment  against 
Una  and  Georgia,  made  in  1787,  by  them,  is  unconstitutional  and  void  be- 
which  it  was  agreed  that  the  boundary  cause  it  violates  the  clause  of  the  corn- 
between  the  two  states  should  be  the  pact  of  1789,  providing  that  the  right 
northern  branch  of  the  Savannah  in  lands,  existing  at  that  date,  should 
river,  and  that  the  navigation  of  the  be  determined  by  the  then  existing 
river  along  a  specified  channel  should  laws  of  Virginia.  Green  r>.  Biddle,  8 
forever  be  equally  free  to  the  citizens  Wheat.  ^U.  S.)  i. 

of   both  states,  and  exempt  from  bin-         To  bring  a  case  within  the  protec- 

derance,  interruption,  or  molestation,  tion  of  this  clause,  it  must  be   shown 

attempted  to  be  enforced  by  one  state  that  the  title  to  the  land   asserted   is 

on  the  citizens  of   the  other,   has  no  derived    from   the   laws   of     Virginia 

effect  upon  the   subsequent  constitu-  prior  to   the  separation    of    the  two 
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partakes  of  an  international  character,  and  the  adjudications  of 
cither  state  are  not  controlling  as  a  rule  of  decision  in  the  Federal 
courts.^ 

X.  State  077ICEB8 — 1.  Introdiiction ;  Befiiiition. — It  is  not  pro- 
posed here  to  treat  comprehensively  the  subject  of  state  officers, 
the  principles  applicable  having  been  s^t  forth  and  elaborated 
elsewhere.*  At  the  same  time  there  are  numerous  recent  cases 
dealing  with  the  duties,  rights,  and  liabilities  of  various  state 
officers  which  may  well  be  set  forth  in  this  connection.  A  state 
officer  is  one  whose  duties  concern  the  state  at  large  or  the 
general  public*  An  officer  appointed  for  a  particular  locality, 
but  whose  duties  are  essentially  of  a  public  or  general  nature,  is 

states.      Fisher  v.  Cockerell,  5    Pet.  The   office  of    levee  commissioner 

(U.  S.)  248.  under  statute  of  Mississippi  (acts  1854, 

The  Limitation   act    of    Kentucky^  p.    186)   is  a  "civil  gfficer  under  the 

commonly  known  by  the  epithet  of  the  state,"  within  the  meaning  of  the  state 

**  seven  years'*  law,  does   not  impair  constitution  declaring  that  **  no  senator 

the  compact  between  the  states  of  Vir-  or  representative  shall  be   appointed 

ginia    and    Kentucky.      Hawkins    v,  to  any  civil  office  of  profit  under  the 

Baney,  5  Pet.  (U.  S.)  457.  state."      Shelby  t-.   Alcorn,   36  Miss. 

1.  Marlatt  r.  Silk,  11  Pet.  (U.  S.)  i.  273;  72  Am.  Dec.  169. 

2.  See   Public  Officers,  vol.   19,  Constables  are  held  to  be  state,  not 
p.  378.  municipal  officers.    State   i'.    McKee, 

3.  Burch   V,   Hardwicke,  30    Gratt.  69  Mo.  504. 

( Va.)  24 ;   32  Am.  Rep.  640.  Certain  commissioners  appointed  by 

In  Britton  v.  Steber,  62  Mo.  370,  it  an  act  of  the  legislature  of  Missouri 

is  said  **  that  a  state  officer  may  be  (May  13,  1861,  entitled  "An  act  for  the 

connected  with  some  of   the  munici-  relief  of  the  city  of  St.  Louis")  to  sign 

pal  functions,  but  he  must  derive  his  city  treasury  warrants,  which  were  to 

powers  from  a  state  statute,  and  exe-  be  delivered  to  the  city  treasurer  and 

cute  his  powers  in  obedience  to  a  state  issued    by  the    city   to    circulate    as 

law."     See  also  State  v.  Valle,  41  Mo.  money,  were  held  to  be  state  officers. 

29.  Gamier  v.  St.  Louis,  37  Mo.  554. 

Kayor.  —  The    mayor  of    a  city  in  A  sheriff  is  a  state  officer.    State  v. 

Indiana  is  not  an  officer  of  the  state.  Finn,  4  Mo.  App.  347. 

Waldo  V.  Wallace,  12  Ind.  569.     So  of  But  he  is  not  a  state  officer  within 

Missouri,     Britton  v,   Steber,  62  Mo.  the  meaning  of  art.  6,  %  15,  Missouri 

370.  Const.,  and  the  constitutional  amend- 

A  member  of  the  state  legislature  is  ment  of  1884,  conferring  on   the  su- 

a    state    officer.     Morril    v.     Haines,  preme  court  jurisdiction   of    appeals 

2  N.  H.  246.  and  writs  of  error  **  in  cases 

The  office  of  city  clerk   is   not  an  where  any   state    officer  is  a  party." 

office  "under  the  state"  within   the  State  t;.  Dillon,  90  Mo.  229. 

meaning  of  Indiana  Const.,  ^  16,  art.  The  language  "officers  of  the  com- 

7.    Mohan  f.  Jackson,  52  Ind.  599.  monwealth  "    means   "  state  officers," 

The  office  of  councilman  in  a  city  is  and   does  not  include  commissioners 

an  office  purely  and  wholly  municipal  of  a  county.    Com.  v.  Neely,  3  Pittsb. 

in  its  character,  and  such  officer  has  no  (Pa.)  527. 

duties  to  perform  under  the  general  Trustee  of  State  Agrlcnltural  College, 

laws  of  the  state.     State  v.  Kirk,   44  — A  trustee  of   the  State  Agricultural 

Ind.  401 ;  15  Am.  Rep.  239.  College,   appointed   by  the   board   of 

Police  Commliaioner. — A  police  com-  regents  of  education,  as  provided  by 

missioner  is  a  mere  local  district  offi-  South  Dakota  Const.,  art.  14,  §  4,  is  not 

cer  and  not  a  state  officer  within  the  a  state  officer  within  the  meaning  of 

meaning  of  the  term  as  used   in   the  art.  i6,  §  3,  of  that  instrument,  provid- 

A'rtv  21t7r^  statute  of  1851.  New  York,  ing  that  state  officers  are  liable  to  im- 

€tc.,  R.  Co.   V,  Mayor,   etc.,  of  New  peachment.   The  term  '*  state  officers " 

York,  I  Hilt.  (N.  Y.)  584.  in  this  connection  includes  only  such 
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a  state  officer,  whether  the  legislature  makes  the  appointment  or 
delegates  its  authority  to  the  municipality.* 

2.  Election  and  Appointment. — A  constitutional  provision  author- 
izing the  legislature  to  create  state  offices  and  to  prescribe  the 
manner  of  choosing  the  officers,  does  not  confer  upon  that  body 
the  power  to  elect.*  When  an  office  is  created  in  pursuance  of 
such  authority,  to  be  filled  immediately,  and  no  legitimate  mode 
is  provided  for  filling  the  same,  and  the  office  belongs  to  a  class 
made  elective  by  the  people,  the  governor,  by  virtue  of  a  consti- 
tutional provision  enjoining  upon  him  the  duty  of  seeing  to  the 
faithful  execution  of  the  laws,  may  fill  the  vacancy  until  a  general 

officers  as  immediately  belong  to  one  of  by  the  mayor.     Burch  v.  Hardwicke, 

the  three  constituent  branches  of  the  30  Gratt.  (Va.)  24;  32  Am.  Rep.  640. 

state  government,  and  not  those  who  In  People  z\  Hurlbut,  24  Mich.  103; 

are    appointed    by  other    officers  or  9  Am.  Rep.  103,  Cooley,  J.,  said  :  **For 

boards  for  subordinate  administrative  those  classes  of  officers  whose  duties 

purposes.     State  i\  Hewitt  (S.  Dak.  are  general — such  as    judges,  the  ofii- 

1892),  52  N.  W.  Rep.  S75.  cers  of  militia,  the  superintendents  of 

Auditor's  Agent. — The  auditor's  agent  police,  of  quarantine,  and  of  ports,  by 

to  attend  to   revenue   matters,  whose  whatever  name  called — provision  has, 

appointment   is   authorized   by    Ken-  to  a  greater  or  less  extent,  been  made 

iucky  act  of  April   29,  1880,  is  a  mere  by  state  appointment.     But  these  are 

subordinate,  and  not  an  officer  within  more  properly  state  than  local  officers; 

the  meaning  of  the  constitution,  and  they  perform'  duties   for  the  state   in 

there  was  no  necessity  for  limiting  his  localities,    as    collectors    of    internal 

term  of  office.     Hoke  f.  Com.,  79  Ky.  revenue   do   for  the   general   govern- 

567.  ment;  and  a  local  authority  for  their 

State  Depository. — A  bank  which  is  appointment  does  not  make  them  local 

a  depository  of  state   moneys, .  under  officers   where    the.    nature    of    their 

GeoTfria  act  of  1879  (Code,  §  943,  a,  to  duties  is  essentially  general." 

943,  g),  is  not  an  officer  of  the   state  Police  officers   appointed  by  a  city 

within  the  meaning  of  Georgia  Code,  are  not  its  agents  or  servants,  so  as  to 

§§  148-171,  fixing  the  relations  between  render  it  liable  for  their  negligent  or 

the  state  and  its  officers.    Colquitt  v.  unlawful   acts   in   discharge   of    their 

Simpson,  72  Ga.  501.  duties*      While    thus    engaged    they 

Chief  of  Bureau  of  Statistics. — In  represent  the  authority  and  dignity  of 
Indiana^  the  office  of  chief  of  the  the  state,  and  not  that  of  the  munici- 
bureau  of  statistics,  a  department  ere-  pality.  Buttrick  t-.  Lowell,  i  Allen 
ated  by  an  act  of  the  general  assem-  (Mass.)  172;  Cobb  v.  Portland,  55 
biy  for  the  purpose  of  gathering,  Me.  381 ;  92  Am.  Dec.  59S;  Farrell  t*. 
systematizing,  and  distributing  statis-  Bridgeport,  45  Conn.  191 ;  2  Dill, 
tical  information  and  details  relating  Munic.  Corp.  (4th  ed.),  §  773. 
to  agriculture,  manufacturing,  mining,  2.  Constitution  of  Indiana^  ^  i,  art. 
commerce,  education,  labor,  social  con-  15,  provides  that  "all  officers  whose 
ditions,  etc.,  is  a  state  office  and  the  appointments  are  not  otherwise  pro- 
chief  is  a  state  officer.  State  t'.  Peelle,  vided  for  in  this  constitution  shall  be 
121  Ind.  495.  chosen  in  such  manner  as  now  is  or 
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Superintendent    of    Fisheries. —  The  may  hereafter  be  prescribed  by  law. 

superintendent  of   fisheries  is   not  an  The    general    assembly    created    the 

officer  within  the  meaning  of  the  con-  office  of  chief  of  the  bureau  of  statis- 

stitution  and  law  of  the  State  of  MichU  tics.     It  was   held   under  this   clause 

gan^  but  is  an  employe  of    the   stat6  that  the  legislature  had  authority  to 

board   of    fish   commissioners    and   is  prescribe  the  manner  of  electing   an 

removable  at  their  pleasure.     Portman  officer  to  fill  the  office  of  chief  of  the 

V,   State    Board   of    Fish   Com'rs,   50  bureau  of  statistics,  but  not  the  power 

Mich.  258.  itself  to  elect.  State  f.  Peelle,  121  Ind. 

1.  Police  Officers. — Thechief  of  police  495.      See  also   State   v.   Denny,    iiS 

of  a  city  in    Virginia  is  an  officer  of  Ind.  382 ;  State  v.  Kennon,  7  Ohio  St. 

the  state  and   not  subject  to  removal  547. 
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election  by  the  people.*     If  an  office  is,  by  the  statute  creating 
it,  authorized  to  be  filled  by  appointnnent  of  the  governor,  and  is 
made  elective  by  a  subsequent  statute,  the  governor  is  authorized 
to  fill  a  vacancy  occurring  between  the  time  fixed  for  the  general 
election  and  the  expiration  of  the  term  of  the  present  incumbent  * 
8.  Official  Bonds— (See  also    BONDS,  vol.  2,  p.  466f;    Public 
Officers,  vol.  19,  p.  442 ;  Suretyship). — Where  a  state  officer 
is  appointed  for  a  limited  time,  the  sureties  on  his  official  bond 
are  not  liable  for  his  defaults  beyond  the  term  of  his  appointment 
or  commission  under  which  the  bond  was  furnished.*     The  dere- 
liction of  a  prescribed  duty  on  the  part  of   one  state  officer, 
whereby  another  is  enabled  to  appropriate  state  funds  to  his  own 
use,  and  to  conceal  the  fact,  does  not  release  the  sureties  on  the 
latter's  official  bond.* 

1.  State  V.  Gorbj,  123  Ind.  17.  the  duties  of  the  office  meanwhile.     It 

3.  The  legislature  of  ^/<7dai»a  passed  was  held  that  the  original  bond  was 

an  act  in  1886,  creating  the  office  of  liable  for  all  defalcations  made  by  him 

commissioner    of    agriculture.      The  before  the  new  bond  was  given.    Ar- 

statute  provided  that  it  should  be  filled  cher  v.  State,  74  Md.  410. 

bv  appointment  of  the  governor.     In  Maryland  constitution,  ^  5,  requires 

i^i,  a  statute  was  passed  making  the  the  state  treasurer  to  qualify  within- 

office  elective,  which  provided  that  at  one    month    from    his     appointment. 

the  general  election  in  1892  and  every  Art.  i,§  7,  provides  that  "every  person 

two  years  thereafter,  there  should  be  hereafter  elected  and  appointed  to  an 

elected  one  commissioner  of  agricul-  office  in  this  state  who  shall  refuse  or 

tare  whose  term  of  office  should  be  neglect  to  take    .    .    .    the  prescribed 

two  years.     All  laws  and  parts  of  laws  oath,  shall   be   considered   as   having 

in  conflict  with  the  act  were  repealed,  refused    to    accept  said  office,  and  a 

It  w^as  held  that  the  specific  provision  new  election  or  appointment  shall  be 

of  1891  ordering  the  election  in  1892,  made,"  etc.     A.  was  appointed  to  sue- 

controlled  the  general  rule  of  law  as  ceed  himself  as  treasurer  but  neglected 

declared  by  the  supreme  court  of  Ala-  for  more  than  a  year  to  take  the  oath. 

^ma, that  statutes  take  effect  from  the  It  was  held  that  his  qualification  by 

date  of  their   enactment ;     and   that,  taking  the  oath  after  that  time  was  of 

therefore,  on    the  expiration   of    the  no  effect  to  induct  him  into  the  office 

term  of  the  incumbent  in  September,  under  the  second    appointment,  and 

1891,  the  governor,  under  the  author-  that  his  new  bond,  approved  by  the 

itv  conferred  on  him  by  the  statute  of  governor  and  filed  at  that  time,  was 

1086,  had  the  power  to  appoint  a  sue-  not  binding.     Archer  v.  State,  74  Md. 

cesser  to  hold  the  office  until  the  gen-  443. 

eral  election  of  1892.    Lane  v.  Kolb,  In  State  v,  Churchill,  48  Ark.  426,  a 

93  Ala.  636.  state  treasurer  was  delinquent  in  his 

8.  State  r.  Powell,  40  La.  Ann.  241.  accounts  at  the  expiration  of  his  sec- 

Bucceedlng  Terms — Uablllty  of  Sure-  ond  term  of  office,  and  upon  entering 

tUi.— By  the  constitution   of  Mary-  on  his  third  term,  he  simply  charged 

land^  art  6,  ^  i,  the  term  of  the  state  the  deficit  against  himself,  instead  of 

treasurer  is  two  years  "  and  until  his  paying  it  up.     It  was   held   that  this 

successor  shall  qualify ;  "  he  must  take  did  not  have  the  effect  of  releasing  the 

an  oath  and  give  bond.     By  art  i,  §  6,  sureties  on   his   bond  for  the  second 

and  Pub.  Gen.  Laws,  art.  95,  §  2,  he  term  from  liability  for  such  deficit,  and 

Di&y  not  enter  on   the   duties  of  his  imposing   it    on  the   sureties  for  his 

office  until  he  has  given  the  bond  and  third  term.                                       ' 

taken  the    oath.     A.   was  appointed  4.  Com.  v.  Tate,  89  Ky.  608. 

state  treasurer  and  duly  qualified.    At  State  Treaaurer — Ex  Offlolo  Insuraiice 

t^c  ^piration  of  his  term  he  was  re-  CommlBSloner. — In  Tennessee  Xhe  state 

appointed,  but  failed  to  give  a   new  treasurer's  bond  does  not  cover,  and 

bond  or  to  take  the  oath  until  more  his  sureties  thereon  are  not  bound  for, 

than  a  year  thereafter,  but  fulfilling  that  officer's  acts  or  defaults  as  ex  (T^cf^- 
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4.  Salaries. — If  the  constitution  of  a  state  declares  that  a  speci- 
fied salary  "shall  be  received"  by  an  officer,  no  legislative  act 
making  an  appropriation  for  such  salary  is  necessary.^  But  in 
the  absence  of  some  such  provision  a  specific  appropriation  by  the 
legislature  seems  necessary  before  payment  by  the  custodian  of 
the  public  funds  can  be  authorized.* 

An  appropriation  of  an  official  salary  may  be  prospective  and 
payable  periodically  out  of  any  funds  in  the  treasury  not  other- 
wise appropriated  at  the  time  when  the  services  are  performed, 
and  the  periodical  payments  become  due,  and  the  appropriation 
may  be  made  in  any  form  of  words  expressing  the  intention  of 
the  legislature  to  provide  for  the  payment  of  the  salary  as  it 
accrues.* 

In  most  of  the  states  there  are  constitutional  provisions  relative 
to  increasing  or  decreasing  the  salaries  of  state  officers.* 

The  legislature  of  a  state  may  increase  or  diminish  the  salary 
of  a  state  officer  unless  there  be  a  constitutional  prohibition  to 
the  contrary.*     But  it  has  been  held  that  the  appropriation  of  a 

commissioner  of  insurance.     State  v.  entitled  to  payment  from  the  general 

Thomas,  88  Tenn.  491.  fund  of  the  state  by  preference  and 

1.  State  V.  Hickman,  9  Mont.  ^%o;  priority  over  all  other  warrants  drawn 
Thomas  v.  Owens,  4  Md.  189;  State  v,  against  that  fund.  State  v.  Burke,  34 
Weston,  4  Neb.  216;  Green  v.  Purnell,  La.  Ann.  404. 

i2Md.  333.  Appropriation  for  Several  Offices  in 

When  the  amount  of  an  officer's  sal-  Bolido. — By  Nevada  act   February  17, 

ary  is  prescribed  by  the  constitution,  1883,  the  lieutenant-governor  was  made 

and  the  legislature  appropriates  a  sum  ex  officio  state  librarian,  and  ex  officio 

more  than  sufficient  to  pay  it  and  other  adjutant-general,   and    an   appropria- 

salaries  of  the  same  class,  the  comp-  tion  in  solido  made  for  his  salary  as 

troUer  neither  errs  in  his  judgment  nor  such.     A  vacancy  arose  in  the  office 

transcends  his  authority  in  refusing  to  of   state   librarian,   which   was    filled, 

allow  such  officer  a  different  amount  and  the  appointee  sought  to  recover 

than  that  prescribed  by  the  constitu-  his  salary  out  of  the  appropriation — 

tion,  when   that    instrument  imposes  but  relief  was  denied  on  the  ground 

upon   him   the   duty  of  auditing  the  that  the  appropriation    had    become 

officer's  claim  and  deciding  upon  the  inoperative.     State  v.  Hallock,  19  Nev. 

amount   payable  to  him  as  a   salary.  371. 

State  V,  Barnes,  25  Fla.  75.  3.  Humbert  v,  Dunn,  84  Cal.  57.    In 

Under  the  state  constitution  of  Mis-  this  case   the  salary   of  certain    state 

souri  of  1875,  *^"^  *^^  statutes  enacted  officers  was,  by  the  act  creating  the 

thereunder,  officers   of    tjie  executive  offices,  made  ''payable  monthly  "  and 

department  are  entitled  to  compensa-  '*  out  of  any  money  in   the  state  treas- 

tion  for  services  rendered  by  them  as  ury  not  otherwise  appropriated,"   and 

members  of  the  state  board  of  equali-  this  language  was  construed  to  mean 

zation.     State  v.  Walker,  97  Mo.  162,  that  the  salaries  should  be  paid  when 

overruling  State  v.  Holladay,  67  Mo.  the  services  were  performed  and  the 

64.  monthly   payment   became    due,    and 

2.  State  V.  Hickman,  9  Mont.  370;  not  as  indicating  an  intention  on  the 
Myers  v.  English,  9  Cal.  348 ;  Thomas  part  of  the  legislature  to  postpone  the 
V,  Owens,  4  Md.  189;  State  v,  Weston,  payment  of  the  salaries  until  the  next 
6  Neb.  16.  session  of  that  body,  as  was  contended. 

Priority  of  Payment  of  Balaries   of  4.  See  Public  Officers,  vol.  19,  p. 

State  OfficialB. — In  A<?2//>/r7»ff,  warrants  525  et  seq„  where  the  subject  is  dis- 

for  the  salaries  of  constitutional  officers,  cussed  at  length. 

the  amounts  of  which  salaries  are  fixed  6.  Farwell  v,  Rockland,  62  Me.  296. 

fby  the  constitution  of  the   state,  are  See  Collins  v.  State  (S.    Dak.   1892), 
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less  sum  than  that  fixed  by  general  law  as  the  salary  of  a  state- 
officer  does  not  operate  as  a  repeal  or  amendment  of  the  act 
fixing  the  salary.*  If  the  compensation  be  diminished  during 
the  official  term,  such  diminution  is  prospective  only.* 

The  subsequent  repeal  of  a  legislative  act  creating  a  public 
office,  providing  for  the  appointment  of  the  officer,  and  making 
an  appropriation  to  pay  his  salary,  terminates  both  the  office  and 
the  right  of  the  appointee  to  any  salary  not  already  earned  at  the 
time  of  such  repeal.^ 

6.  Different  Officers — a.  Governor.— (See  Governor,  vol.  8,. 
p.  1400.) 

d.  Secretary  of  State. — A  secretary  of  state  may  not  intrust 
to  a  deputy  the  performance  of  official  acts  when  the  statute  pre- 
scribing the  duties  of  the  former  clearly  contemplates  that  he  him- 
self shall  perform  such  acts.*  When  the  secretary  is  forbidden  ta 
exercise  judicial  functions,  his  decision  upon  a  claim  against  the 
state  presented  to  him  for  allowance,  is  not  conclusive  upon  the 
rights  of  the  parties  in  a  collateral  proceeding.*  It  is  held  that 
when  the  secretary's  power  of  appointment  to  an  office  depends. 

51  N.  W.  Rep.  776;  Butler  I'.  Pen nsyl-  thorize  an  increase  thereof  under  the 
vania,  10  Mow.  (U.  S.)  402;  Loving  v,  guise  of  clerk  hire  or  traveling  ex- 
Auditor,  76  Va.  947.  penses   not   incurred.     State  v.  Cun- 

An    attorney -general    of     Virg-inia  ningham  (Wis.  1S92),  51  N.  W.  Rep. 

was,  under  the    law   existing  at  the  1133. 

time  of  his  election,  entitled  to  a  sal-  Increase  or  DecreaM  of  Salary  of  8ec- 

>ry  of  $3,500  per  annum.    This  salary  retary  of  State  by  Special  Law. — The 

was  reduced  to  $2,500  per  annum  by  New  Jersey  legislature   is   forbidden 

the  legislature  during  his  term.  Const,  by  the  constitution  of  the  state  from 

of  Virffinia^  §  8,  art.  6,  provides  that  increasing  or  decreasing  the  compen- 

the  attorney -general  shall  receive  such  sation  due  the  secretary  of  state  during 

compensation  *^  as  may  be  prescribed  his  term  of  office  by  an  act  applicable 

by  law."     Art.  4,  ^   12,  provides  that  to   him   alone,  such    an   act   being  a 

the  salary  of  the  secretary,  treasurer  special   law,  and  as  such  unconstitu- 

and  auditor  of  the  state  "shall  be  de-  tional.     State  v.  Kelsey,  44  N.  J.  L.  i. 

termined  by  law."  It  was  held  that  the  1.  State  z\  Cook,  57  Tex.  205;  State 

words  ** prescribe **  and   "determine"  r.  Steele,   57   Tex.  201.     And   in   the 

do  not  admit  of  a  wide  distinction  and  latter  case  it  was  further  held  that  the 

the  duty  of  prescribing  the  salary  of  acceptance  of  an  amount  less  than  the 

the  attorney-general  was  legislative ;  salary  under  an  appropriation  of  such 

and  there   being  no  limitation  of  its  less   sum,   does   not   estop  the   officer 

exercise,  the  general   assembly  could  from  claiming  the  full  amount  of  the 

pa<s  an  act  diminishing  his  salarv  dur-  salary,  in  a  suit  allowed  by  legislative 

ing  his  term.     Field  v.  Auditor,  §3  Va.  act,  to  ascertain  what,  if  any,  may  be 

^2.  owing  such  officer. 

The  legislature  of  Kentucky  has   no  2.  Farwell  v,  Rockland,  62  Me.  296. 

power  to  authorize  a  deduction   from  3.  Hall  ?».  State,  39  Wis.  79. 

the  salary  of  a  circuit  judge  during  the  4.  Beam  v.  Jennings.  96  N.  Car.  82  ; 

period  for  which  he  was  elected,  ex-  State  7'.  Hastings,  10  Wis.  518. 

cept  for  neglect  of  official  duty,  as  au-  6.  State  v.  Brown,  10  Oregon  215. 

thorized    by   ^    13,    art.    8,   Kentucky  In    IVissconsin    it  is  held  that  if" the 

constitution.      Garrard  v,   Nuttall,   2  secretary  of  state  allows  a  claim  which 

Mete.  (Ky.)  106.  may  in   law   be  a   proper  claim,   the 

Unautliorised  Increase.  —  When   the  court  will  not  examine  into   it;  but  if 

constitution  provides  that  an  officer's  he  allows  a  claim  against  the  law,  his 

salary    shall    not    exceed   a  specified  decision   is  not  final.    State  v.   Hast- 

amount,  the  legislature   may   not  au-  ings,  10  Wis.  461. 
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upon  some  precedent  or  concurrent  action  of  other  persons  or 
officers,  the  power  of  removal  by  him  from  such  office  is  not  a 
necessary  incident  to  such  power  of  appointment.^ 

c.  Treasurer. — In  some  of  the  states  the  treasurer  is  made 
absolutely  responsible  for  funds  received  in  his  official  character. 
When  this  is  the  case  no  degree  of  care  will  excuse  him  in  the 
event  of  loss  by  theft,  fire,  or  insolvency  of  the  banks  selected  as 
depositaries;*^  but  it  seems  that  he  is  not,  in  the  absence  of  stat- 
ute, liable  for  interest  received  on  money  deposited  in  banks.* 

Where  it  is  the  duty  of  the  treasurer  to  receive  from  his  prede- 
cessor in  office  the  moneys  and  securities  of  the  state  in  his  hands, 
and  from  other  officers  the  amount  due  from  them,  he  is  liable  if 
he  accepts  in  lieu  thereof  the  receipt  or  check  of  a  depositary 
with  whom  the  moneys  and  securities  were  left  by  such  officers.* 

If  the  state  treasurer  pays  an  appropriation  in  advance  of  the 
time  of  payment  appointed  by  law,  or  if  he  pays  it  without  the 
warrant  required  by  law,  he  will  be  liable  for  any  damages  result- 
ing to  the  state  from  such  irregular  payment.^  And  he  and  his 
sureties  are  chargeable  with  moneys  collected  by  him  in  advance, 
which  fall  due  during  his  incumbency,  and  during  the  period  for 
which  the  sureties  are  responsible.® 

1.  Carr  r.  State,  iii  Ind.  loi.  hence  an  act  authorizing  the  governor 
Custodian  of  PubUc  Records. — In  South    to  dictate  the  particular  banks  in  which 

O/ ;'(?// ;/r7  the  secretary  of  state  is  a  mere  such  moneys  shall  be  deposited  is  in- 

custodian  of  public  records, and  subject  valid.     In    re    House    Resolution,    12 

to  the  will  of  the  state,  allowing  any  Colo.  395. 

per>on   the   right  of   acces?.s  to   them.  3.  People  r.  Walsen  (Colo.  1892),  28 

Pinckney   v.   Henegan,  2   Strobh.  (S.  Pac.   Rep.   1119.    See  also  Shelton   v. 

Car.)  250.  State,  53  Ind.  331 ;  21  Am.  Rep.  197. 

2.  People   7'.  Walsen    TColo.   1892),  4.  State  v.  Newton,  33  Ark.  276. 

28  Pac.  Rep.  1 1 19;  III  re  House  Reso-  6.  State  v.  Baltz,  44  Wis.  624.  But 
lution,  12  Colo.  395.  And  where  a  it  was  further  held  that  where  such 
treasurer's  bond  was  conditioned  for  a  payment  of  a  legislative  appropri- 
the  true  and  faithful  discharge  of  "  all  ation  for  the  state  hospital  for  the 
the  trusts  and  duties  enjoined  and  re-  insane  was  made  to  the  treasurer  of 
quired  by  law,"  and  one  of  such  trusts  such  hospital,  who  was  the  person 
and  duties  was  that  he  should  account  appointed  by  law  to  receive  it,  and  was 
for  and  pay  over  to  his  successors  all  receipted  for  by  him  in  his  official 
moneys  received  by  him  in  his  official  character,  and  used  by  him  to  pay 
capacity,  a  failure  to  pay  over  moneys  claims  against  the  hospital  for  the  pay- 
which  had  been  lost  by  a  failure  of  the  ment  of  which  the  money  was  appro- 
bank  in  which  they  were  deposited,  priated,and  the  amount  paid  was  placed 
payable  on  demand,  and  which  at  the  to  the  credit  of  the  treasurer  in  the 
time  of  deposit  was  entirely  sound,  is  a  books  of  the  secretary  of  state  (even  if 
breach  of  the  condition  of  the  bond,  irregularly),  the  state  treasurer  after 
Baily  t'.  Com.  (Pa.  1887),  10  Atl.  Rep.  the  money  became  by  law  due  and  pay- 
764.  able  to  the  hospital  treasurer,  was  not 
Entitled  to  Control  of  Fund. — It  has  bound  to  refund  the  amount  to  the 
been  held  that  when  by  the  constitu-  state  treasurer,  and  his  failure  to  pay 
tion  the  treasurer  is  absolutely  liable,  over  the  same  to  his  successor  in  office 
the  legislature  cannot  directly  or  indi-  was  not  a  breach  of  his  official  bond, 
rectly  divest  him  of  his  general  con-  6.  Sooy  v.  State,  41  X.  J.  L.  395. 
trolofthe  custody  of  the  public  moneys,  Fines  and  Penalties  Due  to  State — 
before  disbursement  or  investment —  Treasurer's  Interest  Therein. — In  Con- 
responsibility  and  control  for  safe  keep-  necticut^  the  state  treasurer  has  no 
ang    belonging    naturally  together  —  legal  interest  in  tines  due  to  the  state, 
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Hate  OJBoen.  STA  TES.  Different  Offiocn. 

d.  Auditor. — In  many  of  the  states  there  are  constitutional 
provisions  forbidding  the  auditor  from  drawing  warrants  upon  the 
state  treasury,  except  in  pursuance  of  a  specific  appropriation 
first  made.*  In  such  a  case,  when  an  appropriation  made  by  the 
legislature  for  any  specific  purpose  has  been  exhausted,  the  action 
of  the  auditor  in  refusing  to  draw  further  warrants  for  that  spe- 
cific purpose  is  proper  and  right.*  It  is  likewise  the  auditor's 
duty  to  refuse  to  issue  his  warrant  for  money  that  is  to  be  used 
for  an  unconstitutional  purpose.* 

until  they  are  received  by  him  ;  there-  urer  by  fine,  etc.,  for  refusing  to  pay 
fore  an  action  in  his  name  will  not  lie  warrants  in  certain  cases,  upon  con- 
to  recover  fines  imposed  by  a  judgment  viction  thereof,  etc.,  means  a  convic- 
of  court,  although  by  the  terms  thereof  tion  in  a  regular  criminal  proceeding, 
the  fines  are  payable  to  the  treasurer  Such  conviction  is  a  condition  pre- 
fer the  use  of  the  state.  Bissell  v.  cedent  under  the  statute  to  the  recov- 
Spencer,  9  Conn.  267;  23  Am.  Dec.  ery  of  the  penalty.  Tissot  t;.  Dubuc- 
33^'-  And  in  Spencer  v.  Huntington,  let,  33  La.  Ann.  703. 
6  Conn.  312,  it  was  held  that  an  action  False  Voucher. — In  State  v.  Cardoza, 
of  debt  in  the  name  of  the  state  treas-  11  S.  Car.  195,  the  state  treasurer  made 
urer  for  a  penalty  arising  from  the  a  false  voucher  to  cover  an  illegal 
violation  of  the  statute  regulating  the  abstraction  of  state  funds  in  his  hands, 
sale  of  «;pirituous  liquors,  the  penalty  and  it  was  held  that  such  an  act  was 
beinp  for  the  use  of  the  state,  cannot  the  very  essence  of  deception  and 
be  sustained.  thereby   the    state    was   cheated    and 

Excessive  Warrants. — In    Michig-an^  defrauded, 

the  state  treasurer  can  make   no  pay-  1.  Under  the  provision  of  the  con- 

ment  on  a  warrant  that  is  admitted  to  stitution  of  the  State  of  Nehrnsku  that 

be  excessive;  and  if  the  auditor-gen-  **no   money  shall   be  drawn  from  the 

eral  issues  a  warrant  that  is   found  to  treasury    except    in    pursuance   of    a 

He  exce.ssive,  it  should  be  returned  to  specific   appropriation   made  by  law," 

him  and  a  new  one  taken  out  instead  the  auditor  of  public  accounts  has  no 

of  drawing  the  proper  amount  on  the  authority  to  draw  a  warrant  upon  the 

original    warrant.      People    i\    State  treasurer  for  commissions  due  county 

Treasurer,  40  Mich.  320.  treasurers    for    money     collected     by 

Regular  Warrant.  —  In     California^  them  and  paid  into  the  treasury,  unless 

the  state  treasurer  must  pay  a  warrant  a  specific  appropriation  has  been  made 

regularly  drawn  on  him,  without  stop-  for  that  purpose.     State   v.  Babcock, 

ping  to  enquire  whether  the   persons  18  Neb.  221. 

<>n  account  of  whose  claims  the  war-  The  A^rbraska  act  of  February  28, 

fant  was  drawn  have  been  paid  or  not.  1823,  entitled  "  an  act  making  appro- 

yV^//onal  Bank  7'.  Herold,  74  *Cal.  603.  priations  for  the  current  expenses  of 

J8tskX%   Treasurer  Applying  Funds  of  a  state   government,"   etc.,   does    not 

^'^^tm  Board  to  State   Indebtedness. —  appropriate  any  money  for  the   pur- 

lf^^€\^T    the     Appropriation     Act     of  pose  of  returning  prisoners  from  the 

u0&^^   of    Mississippi^  the  state  treas-  penitentiary  to  the  counties  in  which 

^f-^x"»  who  was   also   treasurer  of  the  they  were  convicted,  for  retrial.    State 

C-^'V'ee  board,  was   not  authorized   to  v.  Wallichs,  15  Neb.  457. 

a.F>F>l  J"  money  of  the  board  to  state  in-  2.  Collins  x\  State  (S.  Dak.  1892),  51 

d«^t^"t:«dness.     It    was    not    a    "special  N.  W.  Rep.  776. 

f'^^'^d"  within   the  meaning  of  ^  2    of  3.  State  v.  Hallock,  16  Nev.  373.    In 

^^^^^      act  which  authorized  the  use  of  this  case  an  application  was  made  for 

y^^^'^ey  of  the  general,  or  any  special  mandamus  to   compel   the   controller 

^^'^^i    in    payment  of  state  warrants,  to  audit  an  account,  and  to  issue  his 

^**^Td  of   Levee  Com*rs  t*.  Heming-  warrant  on  the  state  treasurer  for  the 

^^'^3'',  66  Miss.  289.  amount  of  same  in  favor  of  the  peti- 

^«faaal  of  Treasurer  to  Pay  Warrant  tioner,  the   Nevada  Orphan    A.sylum, 

"^^Unlfhment  by  Fine. — Under  §  3784  said  account  having  been  apportioned 

V'^'v.  Stats.  Louisiana^  which  provides  and  allowed  by  a  majority  of  the  board 

^^^  the  punishment  of  the  state  treas-  of  asylum  commissioners,  for  the  sup- 
Ill 
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state  Offloen.  STA  TES.  ImpeMlimeiit  and  Bemoral. 

The  auditor  has  no  power  to  extend  the  time  fixed  by  law  for 
the  settlement  of  state  tax  collectors,  who  are  defaulters  from  the 
moment  they  fail  to  make  their  settlements  at  the  time  fixed  by 
law.* 

Where  the  auditor  is  forbidden  to  exercise  any  powers  belonging 
to  the  judicial  department,  his  disallowance  of  a  claim  is  review* 
able  by  the  court,  although  he  is  authorized  in  the  auditing  of 
claims  to  compel  the  attendance  of  witnesses  as  a  court  of  record 
may  compel  their  attendance.* 

The  failure  of  the  auditor,  in  settling  with  a  public  officer,  to 
include  items  with  which  he  is  properly  chargeable,  will  not  debar 
the  state  from  an  appropriate  action  against  the  officer.* 

In  common  with  other  state  officers,  the  auditor,  in  a  proper 
case,  is  subject  to  a  writ  of  mandamus.* 

e.  Attorney-General.— (See  Attorney-General,  vol.  i,  p. 

974.) 
6.  Impeachment  and  Semoval. —  (See  Impeachment,  vol.  9,  p» 

951.) 

port  and  maintenance  of  orphans,  un-  8.  But  the  error  must  be  established 

der  and  in  accordance  with  the  Nevada  as   in   other  cases  of  mistake  in    ac- 

act  approved  March  3, 1881  (Stat.  1881,  counting;    it   may  not  be  proved    or 

122)  entitled,  "An  act  to  appropriate  shown, /r/iwrt/i3fjV,  by  a  re-statement 

funds  for  the  relief  of  the  several  or-  by  a    succeeding   auditor.      State    v. 

phan  asylums  of  the  state."  Brewer,  61  Ala.  318. 

The  controller  refused  to  audit  the  4.  State  v.  Burdick,  3  Wyo.  588. 
account,  or  to  issue  his  warrant  there-  In  Indiana^  when  the  amount  of  a 
for,  upon  the  ground  that  the  peti-  claim  against  the  state  has  been  ascer- 
tioner  was  a  sectarian  institution,  and  tained  as  prescribed  by  law,  and 
that  under  the  state  constitution  (^  10,  money  in  the  treasury  has  been  ap- 
art. II)  no  public  funds  could  be  used  propriated  to  pay  it,  the  auditor  may 
for  sectarian  purposes.  The  asylum  be  compelled  by  mandamus  to  issue  a 
was  held  to  be  sectarian,  and  the  con-  warrant  therefor,  but  not  otherwise. 
troUer's  refusal  right  and  proper.  Rice  v.  State,  95  Ind.  33. 

Withholding  Warrant  ftom  Defaulting  In  Alabama,  mKnddimus  will  lie  to 
Official. — It  is  the  fact  of  default  by  a  compel  the  auditor  to  allow  a  tax -col- 
public  officer,  and  not  the  ascertain-  lector  or  his  attorney  to  inspect  the 
ment  by  suit,  that  makes  it  the  duty  of  collector's  account  with  the  state,  as 
the  state  auditor,  under  Code  of  Ala-  kept  in  the  auditor's  office.  Brewer  v. 
bama^  1876,  §  596,  to  withhold  a  war-  Watson,  61  Ala.  310. 
rant  from  such  defaulter  for  money  Where  the  legislature  of  Montana 
due  him  by  the  state,  and  the  default  has  made  an  appropriation  for  a  claim 
sufficiently  appears,  if  shown  by  the  against  the  state,  and  the  same  has 
books  and  records  in  the  auditor's  been  examined,  approved,  and  trans- 
office.     State  IK  Brewer,  62  Ala.  215.  mitted    to   the   auditor    by  the  state 

1.  State  V,  Lanier,  31  La.  Ann.  423,  board  of  examiners,  and  the  taxes  lev- 
Auditor — ^Ex  Officio  CommlBsloner  of  ied  for  the  year  are  less  than  the  total 

Land  Office. — By  Minnesota  Gen.  Stats.,  appropriations,  a  mandamus  will  lie  to 

ch.  3S,  (j  2,  the  auditor  is  ex  officio  com-  compel  the  auditor  to  issue  his  warrant 

missioner  of  the  land  office,  and  au-  on  the  treasurer  for  the  claim — he  may 

thorized  to  settle  with  trespassers  for  not  refuse  on  the  ground  that  there 

damages    to    state  lands,    occasioned  are  no  funds  in  the  treasury  for  the 

by  cutting  and  carrying  away  timber,  immediate  payment  of  the  claim.  State 

and  to  state  an  account  therefor,  and  -r*.  Kenney,  10  Mont.  488. 
also   to  defer  or  extend  the  time  of        Under  a  statute  directing  the  audi- 

payment  of  the   amount  of  such  ac-  tor  of  state  to  cause  the  publication 

count.    State  x\  Galusha,  26  Minn.  238.  "  in  the  two  leading  daily  newspapers 

2.  State  V.  Burdick,  3  Wyo.  588.  of  the  state  having  the  largest  circula- 
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Deflnitioii.             S  TA  TIONA  RY—STA  TIONER  Y.  Deflnitioii. 

8TATI0KAEY.— See  note  i. 

8TATI0KERY. — Stationery  means  such  articles  as  are  usually 
sold  by  stationers — paper,  ink,  quills,  etc.* 

tion  therein,  of  the  semi-annual  state-  '29,    1880,   authorizing  the  auditor  to 
ments  of  foreign  insurance  companies  appoint  agents  to  attend    to   certain 
doino^  business   in   the   state/'   it  was  revenue     matters,    is     constitutional, 
held  that  mandamus  would  lie  to  com-  Hoke  v.  Com.,  79  Ky.  567. 
p?l  him  to  proceed  to  exercise  the  au-  Bond    Payable    to    GoTemor — Action. 
thority  thus  conferred.  Thereon  by  Auditor. —  An  action  may 
But  his  selection  of  such  newspapers  be  maintained  by  the  auditor  upon  a 
is  final  and  he  cannot  be  compelled  to  bond  payable  to  the  governor,  under 
select  any  particular  paper  in  which  to  the  statute  authorizing  actions  for  the 
make  such    publication.     Holliday  v.  collection  of  money  due  the  state  to  be 
Henderson,  67  Ind.  103.  brought    in    his    name.      Auditor  v. 
The  law  of  Nebraska  (Sess.   Laws  Woodruff,  2  Ark.  73;  33  Am.  Dec.  368. 
Nebraska,   1877^   ^0^)1   gi^^s  an   ade-  Special  Judge — Auditor  Cannot  Ques- 
quate  remedy  by  appeal  from  the  de-  tlon  Services  of. — The   auditor  of  the 
cision  of  the  state  auditor  in  the  ex-  State  of  A  rkansas   may   not    inquire 
amination   and   adjustment  of  claims  into  the  amount  of  service  rendered, 
against  the  state;  accordingly  a  man-  or  the  degree  of  fidelity  with  which  a 
damus  will  not  issue  to  compel  him  to  special  judge  acts.  Brizzolari  v.  Craw- 
draw  a  warrant  for  the  payment  of  a  ford,  38  Ark.  218. 
claim  which  has  been  disallowed  by  Real  Estate  Owned  by  State — ^Power 
him  upon  such  examination  and  ad-  of  Auditor  wltb  Reference    Thereto. — 
jostment.   State?'.  Babcock, 22  Neb.  38.  When  the  state  sues  for  the  recovery 
For  other  instances  in  which  man-  of  real  estate  owned  by  it,  and  the  de- 
damus  has  issued  against  a  state  audi-  fendant  relies  upon  an  alleged  agree- 
tor,  see  Wolfe  v.  State,   90  Ind.    16;  ment  with  the  state  auditor  in  defense 
State  v.  Ken ney,  9  Mont.  223;  People  of  the  suit,  unless  it  appears  that  the 
r.  Schuyler,   79  N.  Y.    189;  State   v,  latter    was     expressly   authorized    to 
Brewer,  62  Ala.  215.  make  the  agreement,  it    is  absolutely 
See  also  Mandamus,  vol.  14,  p.  88.  void  as  against  the  state.    McCaslin  v. 
Acting  by  Deputy  or  Clerk. — In  Indi-  State,  99  Ind.  428. 
ana  a  state  auditor  may  act  by  deputy  1.  To  be  "stationary,"  within   art.  9 
on  a  sale  of  lands  mortgaged  to  trust  of  the  English  regulations  of  1863  for 
funds.     Bansemer  v.  Mace,  18  Ind.  27;  preventing  collisions  at  sea,  a  fishing 
81  Am.  Dec.  344.  vessel   must  not  have   more  way  on 
A  settlement  of  an  account  for  state  than   is  necessary  to  keep  her  under 
tax  on  gross  receipts,  due  by  a  corpo-  command  whilst  attached  to  her  nets, 
ration  under  Pennsylvania  act  of  June  If  it  is  necessary,  even  for  the  purpose 
7,  1879,  upon   the    basis    of  a  report  of  rendering  her  fishing  more  eiTective, 
furnished    by   the  corporation  to  the  that  she  should   have   more  way  on,, 
auditor-general,   is   a  ministerial    act  she  is  not  ^'stationary,"  and  must  carry 
which  need  not  be  performed  by  the  the  lights  of  a  vessel  under  way.    The 
auditor- general    in   person,   but    may  Dunelm,  9  P.  D.  164. 
be  performed  by  clerks  acting  respec-  A  trawler  proceeding  at  the  rate  of 
tively  under  the  direction  and  by  the  a  quarter  of  a  knot  an  hour  with  her 
authority  of  the   auditor-general  and  trawl     down,     is    ''stationary-"     The 
state  treasurer.     Philadelphia,  etc.,  R.  Edith,  Ir.  Rep.,  10  Eq.  345.    The  court 
Co.  r.  Com.,  104  Pa.  St.  86.     See  also  said  :  "A  perfectly  stationary  condition 
Com.  v.  Aurand,  i  Rawle  (Pa.)  283.  probably   could   not,   from    the    very 
Nebraska  Constitution,  §  36,  art.  5,  nature  of  the  element  of  water,  last 
prohibits  the  creation  of  a  new  execu-  beyond    a    mere   punctum   temporis.^*' 
tive  department,  but  does  not  prohibit  See  generally  Navigation,  vol.  16,  p. 
the  appointment  of  a  deputy  by  the  270. 

auditor,  treasurer,  secretary  of  state,  2.  Arapahoe  Co.  v.  Koons,  1  Colo* 

or  commissioner  of  public  lands  and  160;  Knox  Co.  v.  Arms,  22  111.  175. 

buildings.    In    re  Appropriations,  25  Printed  Blanks. — The  term  includes 

Neb.  662.  printed  blanks  for  the  use  of  public 

The  Kentucky  act,  approved  April  officers.     So  held  when  a  statute  pro-- 
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STATIOKS  (SAILBOAD).— (See   also    DEPOT,  vol.    5,   p.  622; 

Fences,  vol.  7,  p.  889 :  Franchises,  vol.  8,  p.  604 ;  Railroads, 
vol.  19,  p.  817;  Union  Depot  Companies.) 


I.  Definition,  114. 
II.  Establishment  and  Maintenance, 

"5- 

III.  Contracts   Concerning  Location, 

120. 

IV.  Rules  and  Regulations,  124. 

1.  In  General y  124. 

2.  Admission  to  Station  Premises^ 
125. 

3.  Exclusive  Privileges  to  Hack- 
men,  126. 


VI. 


Injuries  at  and  around  Stations, 

128. 

I.  In  General^  128. 

3.  Duty  of  the  Company^  128. 

3.  Persons  to  Whom  Duty  Is  Due^ 
132. 

4.  Negligence,  133. 

5.  Assault    by   Station    Servants^ 

Condemnation  of  Land,  138. 


L  Befinitiov. — A  railroad  station  is  a  place  where  railroad 
trains  regularly  come  to  a  stop  for  the  convenience  of  passengers, 
taking  in  fuel,  discharging  freight,  and  the  like.  It  is  to  be  dis- 
tinguished from  "  depot,"  which  is  a  term  properly  used  to  desig- 
nate the  buildings  at  the  station.* 


vided  that  the  counties  should  be  lia- 
ble for  **  stationery  "  furnished  clerks 
of  court.  Knox  Co.  v.  Arms,  22  111. 
175;  Commissioners'  Court  v.  Gold- 
thwaite,  35  Ala.  704.  Contra  Arapa- 
hoe Co.  V.  Koons,  1  Colo.  160. 

1.  Webster's  Diet. ;  where  it  is  also 
said   that,  **  It   is  unfortunate   that,  in 


defendant  and  refused,  defined  such 
term  to  mean  *  the  town  or  village  in 
which  a  railroad  company  may  have 
its  passenger  depot  building/  and  not 
*the  depot  platform  of  a  railroad  com- 
pany.' We  think  the  definition  laid 
down  in  the  given  instructions  was 
substantially  correct,   and    in   accord 


the  United  States,  the  stopping-places  with  the  decisions  of  this  court."    The 

on  railways  first  received  the  name  of  court  in  this  connection  cited  Chicago, 

■depot — a  gross   misapplication  of  the  etc.,  R.  Co.  v.  Flagg,  43  III.  364;  92 

term,  since  it  means  simply  a  store-  Am.  Dec.  133;  Chicago,  etc.,  R.  Co. 

house  or  magazine.     In  England^  the  v.  Parks,  18  111.  465  ;  68  Am.  Dec.  562; 

name  has  always  been  station  or  sta-  Terre  Haute,  etc.,  R.  Co.  v.  Vanatta, 

tion-house,  and  there  is  now  a  growing  21  111.  18S;  74  Am.  Dec.  96. 

tendency  to  adopt  this  in  the  United  A   statute  of    Connecticut  provided 

States,  as  the  onl^y  proper  word."  that  no    railroad  corporation   should 


Meaning  in  Particular  Cases. — Within 
the  meaning  of  the  New  Hampshire 
statute  prohibiting  the  expulsion  of 
any  person  from  the  cars  for  non-pay- 
ment of  fare  except  at  a  passenger  sta- 
tion, it  has  been  held  that  the  station 


abandon  any  depot  or  station  on  its 
road  after  the  same  had  been  estab- 
lished for  twelve  months,  except  by 
approval  of  the  railroad  commission- 
ers. In  State  v.  New  Haven,  etc.,  Co., 
37  Conn.  153,  it  appeared  that  the  de- 


must  at  least  be  a  stopping  place  where  fendant  company,  after  constructing 

passenger  tickets  are  ordinarily  sold,  its  road,  leased  it  for  twenty  years  to  a 

Baldwin  t;.  Grand  Trunk  R.  Co.,  64  N.  New   York   railroad   company.     This 

H.  596;  37  Am.  &  Eng.  R.  Cas.  126.  latter  company  soon  after  taking  pos- 

See  also  Railroads,  vol.  19,  p.  908.  session  built  a  platform  for  the  accom- 

In   Illinois  Cent.  R.  Co.  t'.  Lattimer,  modation  of  passengers  at  a  place  on 

128  111.  171,  under  a  similar  statute,  the  the  road  which  was  thereafter  called 


court  said :  "  The  instructions  given 
for  the  plaintiff  defined  the  term  '  reg- 
ular stations,'  to  mean  Uhe  place  on 
the  railroad  where  passenger  trains 
usually  stop  for  the  purpose  of  having 
passengers  get  on  and  off  such  trains,' 
while  several  instructions,  asked  by 


"  Brooks'  Station,"  and  placed  upon  it 
an  old  baggage  car  which  ser\'ed  as  a 
shelter  for  passengers  waiting  at  the 
station.  No  agent  was  ever  placed 
there  and  no  tickets  were  sold  there, 
nor  was  freight  way-billed  to  or  from 
that    station,   but    to    and    from    an- 
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n.  EffTABUSElfEHT  AND  Madttenange. — There  is  no  question  as 
to  the  power  of  legislatures  to  compel  and  regulate,  either  directly 

other  station  in  the  same  town.     But  which  there  has  never  been  any  sta- 

tickets  \veTe  sold  at  other  stations  to  tion,  or  where   no   tickets   have   ever 

passengers    for    that    station,   trains  been  kept  or  sold,  or  where  there  is  no 

were  stopped  to  take  up   passengers,  agent's  office   and   where   no  bills   of 

trains  carrying  the  mail  also  stopped  lading  or  receipts  are  given,  but  where 

regularly,    and   freight  was   deposited  the  conductors  sometimes  stop  trains 

there  as     a   place  of   deposit.     It  was  and  take  on  freight  and  passengers,  is 

held  that  this  "Brooks*  Station  "  was  a  not  a  regular  depot  or  station.     Kel- 

depot  or  station  within  the  meaning  of  logg  v,  Suffolk,  etc.,    R.  Co.,  loo   N. 

the  statute.  Car.  158;  .^5  Am.  &  Eng.  R.  Cas.  529. 

Instate  r.  New  Haven,  etc.,  R.  Co.,  41  See  also  Kansas  City,  etc.,  R.  Co.  v. 

Conn.  134,  under  the  same  statute,  the  Lilly  (Miss.),  45  Am.  &  Eng.  R.  Cas. 

<ase  just    set  forth  was   distinguished.  379;  Georgia  Pac.  R.  Co.  ?'.  Robinson, 

The  court,  by  Park,  C.  J.,  said  :  "  In  68  Miss.  643.     As  to  what  is  a  depot 

the  case  of  State  v.  New  Haven,  etc.,  or  station  under  the  fencing  statutes, 

^^•»  37    Conn.  153,  the  court  consid-  see    infra^    this    title.    Duty    of   the 

ered  themselves  as  going  to  the  verge  Company, 

Jk\1^  J?^  ^"   holding  that  the  place  !„  Denver,  etc.,  R.  Co.  v.  Pickard, 

wiiv      "rooks'  Station  was  a  station  8  Colo.  163;  18  Am.  &  Eng.  R.  Cas. 

wiinin  the  meaning  of  the  statute.     In  284,  one  sued  for  damages  for  injuries 

umn  ^^^^    "^"^^   reliance  was   placed  received    in   an   attempt    to   board   a 

XrK  ^'^^^'^^^  important  facts,  none  of  moving  train,  and   claimed   that   the 

sidlr^^-^PP^^'"  *"  ^^®  ^*^®  ""^®''  ^^""  point  at  which  he  attempted  to  get  on 

/arfl   •    *^""      ^^^^^  enumerating   the  ^as   a  regular  station   and    that  the 

sav  .  ^^^  stated,  the  court  went  on  to  train  was  bound  to  stop  for  him.     He 

d/stin       .^^^^^  ^^^""^  important  facts  and  had  no  ticket.     It  was   held   that   he 

ei\t  "^^*s^^^  *^^'  case  from  the  pres-  could  not  recover;  that  the  mere  fact 

this      1^*     ^^^  railroad  never  treated  that  the  place  was  put  dovVn  in  a  time- 

Dearin^^^  **  *  station.     It  never  ap-  table  which   expressly   stated   that   it 

1\&J    »  ^"  ^"^  °^  ^^^^^  timetables  or  ^as  for  the  government  employes  only, 

nev..   \?**^^'°"^  ■'  *"^  passengers  were  did    not   make  such   place   a   regular 

%tat\     "<^^e*^^  *o  *<^'  ^"*  always  to  the  station.     Beauchamp  v.  International, 

thu     1  *>«yond.     No    transactions   at  etc.,  R.  Co.,  56  Tex.  239;  9  Am.  &  Eng. 

•*"»  place   appeared  on   the   books  of  r^  Cas.  307. ' 

^he  company,  but  all  dealings  with  it  o       li      no        1-  u      n        ^ir  n 
^ere  re^rded  as  having  taken  place  ,,f  ^|  f^l  ^'  ^'  ^-  9*^^^^1^V^9  Wall, 
at  the  suition  beyond,  and  so  appeared  <^\S>  264,  where    in  a  contract  for 
on  their  books.*'  *^P  transportation  of  government  sup- 
Under  the  North  Carolina   statute  P^'f.^'    '^.^   ^'^'"^t  l^^^V  t^^^^^\  7 
designating  the  place  where   freight  sta  ions"   were  held   not    to    include 
must  be  tindered  in   order  to  mfke  '''''}^.^^^  ^^Pf «  or  stations,  but  merely 
the  carrier  liable  for  not  transporting  "^^^>^^^>^  P^«^«  °^  ^X.^^ions, 
it,  the  words   "regular  depot   or  sta-  Depot.— The  word  depot  properly  in - 
tion"  mean  a  certain    place  situated  dicates  the  building  at  a  station  used 
alongside  of  or    near  to   a    railroad,  *o   receive  deposits  of  freight,  either 
fitted  up  by  it  with  suitable  buildings,  a^ter  or   before   delivery,   and  which 
erections,  appliances,  and  conveniences  also  contains  accommodations  for  pas- 
for  carrying  on  generally  and  continu-  sengers,  where  tickets  are  bought  and 
ously  in  an  orderly  manner  the  busi-  sold,  etc.,  and  where  the  offices  of  the 
nessof  transporting  freight;  and  the  agents  are.     See  also  Depot,  vol.  5, 
fact  that  a  mail  train  stopped  regularly  p.  622  ;   Abb.   Law  Diet.;   Maghee  v. 
at  a  certain  place  to  deliver  mail,  and  Camden,  etc.,  R.  Co.,  45  N.  Y.  520 ;  6 
that  such  place  was  set  down  in  the  ^'^'  Rep.  128. 

circulars  and  orders  of  the  company  as  A  Depot    Not    a    Fixture. — A  depot 

a  station,  does  not  necessarily  make  it  placed  upon  land   by  the  consent  of 

a  regular  station.     Land  v.  Wilming-  the  owner  is  not  a  fixture,  and  may  be 

ton,  etc.,  R.  Co.,  104  N.  Car.  48;  40  removed    by   the    railroad    company. 

Am.  &  Eng.   R.  Cas.  18.     Under  the  Western  N.  Car.  R.  Co.  v.  Deal,  90  N. 

same  statute  it  is  held  that  a  place  at  Car.  no. 
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or  indirectly,  or  through  railroad  commissioners,  the  establishment 
and  maintenance  of  stations ;  ^  but  the  power  of  courts  is  not  so 
extensive  in  the  absence  of  statutes.  The  power  has  been  exer- 
cised by  the  court,  and  its  exercise  supported,  but  the  weight  of 
authority  is  against  it.*     If,  however,  the  legislature  declares  the 

1.  Com.  V.  Eastern  R.  Co.,  103  Mass.  ent ;  but,  to  the  contrary  of  this,  I 
258;  4  Am.  Rep.  555;  Railroad  Com'rs  think  an  implied  condition  attaches 
V.  Portland,  etc.,  R.  Co.,  63  Me.  270 ;  to  such  grants  that  they  are  to  be  held 
18  Am.  Rep.  208;  Railroads,  vol.  19,  as  a  quasi  public  trust  for  the  benefit, 
p.  884.  Such  statutes  are  regarded  as  at  least  to  a  considerable  degree,  of  the 
a  legitimate  exercise  of  the  police  entire  community.  In  their  very  na- 
power.  State  v.  Kansas  City,  etc.,  R.  ture  and  constitution,  as  I  view  this 
Co.,  32  Fed.  Rep.  722.  question,  these  companies  become,  in 

The  only  limitation  as  to  the  right  certain  aspects,  public  agents,  and  the 
of  the  legislature  in  this  regard  is  consequence  is,  they  must,  in  the  ex- 
found  in  the  principle  that  the  legisla-  ercise  of  their  calling:,  observe  to  all 
ture  cannot  pass  a  statute  which  would  men  a  perfect  impartiality." 
be  an  impairment  of  the  obligations  of  In  People  v,  Chicago,  etc.,  R.  Co., 
the  charter  contract.  See  Fran-  130  111.  182;  40  Am.  &  Eng.  R.  Cas. 
CHISES,  vol.  8,  p.  620  et  seq.;  Rail-  355,  reversin^^  ^^  Am.  &  Eng.  R.  Cas. 
ROADS,  vol.  19,  p.  891.  462,  a  mandamus  was  granted.     The 

2.  In  support  of  the  exercise  of  petition  for  the  writ  alleged  specific 
the  power  is  State  v.  Republican  facts  making  out  a  clear  and  strong 
Valley  R.  Co.,  17  Neb.  647;  22  Am.  case  of  public  necessity;  and  also  al- 
&  Eng.  R.  Cas.  500;  52  Am.  Rep.  leged  that  the  accommodation  of  the 
424;  affirmed  on  rehearing  in  18  public  living  in  or  near  the  town  re- 
Neb.  512.  The  court,  by  Cobb,  C.  J.,  quired  and  had  long  required  the  es- 
said :  '*  At  common  law,  it  was  the  tablishment  of  a  station  within  the 
dutjr  of  a  common  carrier  by  land  to  town.  A  demurrer  to  the  petition  ad- 
deliver  freight  personally  to  the  con-  mitting  all  the  allegations  was  over- 
signee:  but  when  railways  took  the  ruled.  The  court,  by  Bailey,  J.,  said  : 
place  of  conveyances  drawn  by  ani-  **  It  is  undoubtedly  the  rule  that  rail- 
mals,  necessity  required  the  relaxation  way  companies,  in  the  absence  of  statu- 
of  this  rule  so  as  to  allow  of  the  sub-  tory  provisions  limiting  and  restricting 
stitution,  in  place  of  personal  delivery,  their  powers,  are  vested  with  a  very 
of  a  delivery  at  the  warehouse  or  de-  broad  discretion  in  the  matter  of  locat- 
pot  provided  by  the  companies  for  the  ing,  constructing  and  operating  their 
storage  of  goods.  Vincent  i;.  Chicago  railways,  and  of  locating  and  main- 
etc,  R.  Co.,  49  111.  33.  Is  it  too  much  taining  their  freight  and  passenger 
to  say  that  this  relaxation  of  the  above  stations.  This  discretion,  however,  is 
rule  in  favor  of  railway  companies  as  not  absolute,  but  is  subject  to  the  con- 
common  carriers  imposed  upon  them  dition  that  it  must  be  exercised  in 
the  duty  of  providing  suitable  depots  good  faith  and  with  a  due  regard  to 
for  the  purpose  of  such  delivery?  This  the  necessities  and  convenience  of  the 
duty  is  so  intimately  connected  with  public.  Railway  companies,  though 
the  business  for  which  railways  are  private  corporations,  are  engaged  in  a 
built  and  managed  that  motives  of  business  in  which  the  public  have  an 
self-interest  almost  always  secure  its  interest,  and  in  which  such  .companies 
observance.  But  when,  for  any  rea-  are  public  servants  and  amenable  as 
son,  it  is  neglected  or  refused,  may  it  such.  This  doctrine  has  been  repeat- 
not  be  enforced  the  same  as  any  other  edly  announced  by  this  and  other 
public  duty.?  ...  In  the  use  of  courts.  .  .  .  It  cannot  be  admitted 
such  franchises  all  citizens  have  an  that  the  discretion  vested  in  the  de- 
equal  interest  and  equal  rights,  and  all  fendant  in  the  matter  of  establishing 
must,  under  the  same  circumstances,  and  maintaining  its  freight  and  pas- 
be  treated  alike.  It  cannot  be  sup-  senger  stations,  extends  so  far  as  to 
posed  that  it  was  the  legislative  inten-  justify  such  manifest  and  admitted  dis- 
tion,  when  such  privileges  were  given,  regard  of  its  duties  to  the  public.'*  See 
that  they  were  to  be  used  as  private  this  language  approved  in  Mobile,  etc.^ 
property  at  the  discretion  of  the  recipi-  R.  Co.  v.  People,  132  111.  571 ;  42  Am. 
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&  £ng.  R.  Cas.  679;  22  Am.  St.  Rep.  authorizes  the  corporation,  without  re- 
556.     See  also  Northern   Pac.  R.  Co.  quiring  it,  to  construct  and  maintain  a 
V.  Territory,  3  Wash.  303.  railroad  to  a  certain  point,  the  corpo- 
In   Northern  Pac.  R.  Co.  v.  Wash-  ration  cannot  be  compelled  by  manda- 
ington,  T42  U.  S.  492;  48  Am.  &  Eng.  mus  to  complete  or  maintain  its  road 
R.  Cas.  475.  rczersinsr^  Wash.Ter.  303,  to  that  point  when  it  would  not  be  re- 
it  appeared  that  the  charter  gave  the  munerative,  said  :    "  The  difficulties  in 
road  a  discretion  as  to  the  location  of  the   way  of    issuing   a   mandamus   to 
its  route,  and  imposed  no  specific  duties  compel  the  maintenance  of  a  railroad 
as    to    the   establishment  of    stations,  and  the  running  of  trains  to  a  terminus 
When   the  road  was  first  constructed,  fixed  by  the  charter  itself,  are  much 
the  company  stopped  its  trains  at  a  increased  when  it  is  sought  to  compel 
place  known  as  Y.,  it  being  the  county-  the  corporation'to  establish  or  to  main- 
seat  and  principal  town  of  the  county,  tain  a  station,  and  to  stop  its  trains  at 
but  built  no  depot  there.     When  the  a  particular  place  on  the  line  of  its 
road  was  completed  four  miles  further  road.      The   location  of  stations  and 
on,  it  reached  the  town  of  North  Y.,  warehouses,  for  receiving  and  deliver- 
which  had  been  laid  out  by  the  rail-  ing  passengers  and  freight,  involves  a 
road  company  on  its  own  land.    The  comprehensive  view  of  the  interests  of 
company   then    established   a  freight  the  public,  as  well  as  of  the  corpora- 
and  passenger  station  at  that  place  and  tion  and  its  stockholders,  and  a  con- 
ceased  to  stop  its  trains  at  Y.     Man-  sideration  of  many  circumstances  con- 
damus  -was  applied  for  to  compel  it  to  cerning  the  amount  of  population  and 
build  and  maintain  a  station  at  Y.     Be-  business   at   or   near,   or   within   con- 
fore  the  suit  was  determined,  Y.  rap-  venient  access  to  one  pointer  another, 
idly  retrograded  and  the  town  of  North  which  are  more  appropriate  to  be  de- 
Y.  rapidly  increased  in  size  at  its  ex-  termined  by  the  directors,  or,  in  case 
pense,  and  became  the  principal  town  of  abuse  of  their  discretion,   by  the 
of  the  county  and  wa^s  made  the  coun-  legislature,  or  by  administrative  boards 
ty-seat.     It  appeared   also   that  there  intrusted  by  the  legislature  with  that 
were  other  stations  on  the  road  which  duty   than    by    the    ordinary  judicial 
furnished  sufficient    facilities  for  the  tribunals.     ...     To  hold  that  the 
country  south  of  North  Y.,  and  that  a  directors   of  this   corporation,  in  de- 
station  at  Y.  would  not  pay  expenses,  termining  the  number,  place  and  size 
the  earnings   of   this   division   of  the  of   its   stations   and   other   structures, 
road  being  insufficient  to  pay  the  run-  having  regard  to  the  public  conven- 
ning  expenses ;  that  the  passenger  and  ience  as  well  as  its  own  pecuniary  in- 
freight  traffic  of  the  people  living  in  terests,  can  be  controlled  by  the  courts 
the   surrounding  country,  considering  by  writ  of  mandamus,  would  be  incon- 
them  as  a  community,  would  be  better  sistent  with   many  decisions  of   high 
accommodated  at  North  Y.  than  at  Y.  authority   in    analogous  cases."    The 
It  was  held  that  the  mandamus  should  court  cited  People  r.  New  York,  etc., 
not  issue,  since  it  was  not  shown  that  R.  Co.,  104  N.  Y.  58;    29  Am.  &  Eng. 
the  duty  was  imposed  upon  the  rail-  R.  Cas.  480 ;    58  Am.  Rep.  485  ;  Com. 
road  company  by  statute,  and  because  z\  Eastern   R.  Co.,   103  Mass.  254 ;   4 
the  duty  did  not  exist  independently  Am.  Rep.  555 ;    South  Eastern  R.  Co. 
of  statute.  The  opinion  of  the  majority  v.  Railway  Corners,  6  Q^  B.  Div.  586, 
of  the  court,  delivered  by  Gray,  J.,  was  and    disapproved    the    decision   cited 
an  elaborate  one.     It  began  with  the  above,  viz. :  State  v.  Republican  Val- 
premise  that  "A  writ  of  mandamus  to  ley  R.  Co.,   17  Neb.  647;   22  Am.  & 
compel  a  railroad  corporation  to  do  a  Eng.  R.  Cas.  500;    52  Am.  Rep.  424, 
particular  act  in  constructing  its  road  declaring  that  decision  to  be  inconsist- 
or  buildings  or  in  running  its  trains,  ent  with  Atchison,  etc.,  R.  Co.  v.  Den- 
can   be   issued  only  when   there  is  a  ver,  etc.,  R.  Co.,  no  U.  S.  667;  16  Am. 
specific  legal  duty  on  its  part  to  do  &  Eng.  R.  Cas.  57.     Justices  Brewer, 
that  act,  and  clear  proof  of  a  breach  of  Field,  and  Harlan  dissented,  Brewer, 
that  duty."   The  court,  after  adverting  J.,  saying :   '*A  railroad  company  has  a 
to  York,  etc.,  R.   Co.  v,  Reg,   i    El.  public  duty  to  perform   as  well  as  a 
&  Bl.  858;    72   E.   C.   L.  S56;    Com.  private  interest   to   subserve;    and    I 
V.  Fitchburgh  R.  Co.,  12  Gray  (Mass.)  never  before  believed  that  the  courts 
180;  State  T'.  Southern  Minn.  R.  Co.,  would  permit  it  to  abandon  the  one  to 
18  Minn.  40,  in  support  of  the  doctrine  promote  the  other.     Nowhere  in  its 
that  where  a  railroad  charter  simply  charter  is  in  terms  expressed  the  dutjr 
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duty,  the  courts  may  enforce  it.*  In  many  jurisdictions,  how- 
ever, statutory  regulations  as  to  the  establishment  and  erection 
of  depots  at  proper  places  along  the  route  of  the  road  exist.*- 
There  are,  also,  in  some  of  the  States,  statutes  forbidding  the 

of  carrying    passengers    and   freight.  lie  interest  and  the  accommodation  of 

Are  the  courts  impotent  to  compel  the  the  public." 

performance  of  this  duty  ?  Is  the  duty  A  statute  of  South  Carolina  pro- 
of carrying  passengers  and  freight  vided  that  the  railroad  commission  of 
any  more  a  public  duty  than  that  of  the  State  might  suggest  to  a  railroad 
placing  its  depots  and  stopping  its  company  to  make  enlargements  and 
trains  at  those  places  which  would  best  improvements  in  its  stations  and  sta- 
accommodate  the  public?  If  the  State  tion  houses,  and  if  their  suggestions 
of  Indiana  incorporates  a  railroad  to  were  not  complied  with,  they  were 
build  a  road  from  New  A  Ibany  through  'authorized  to  take  such  legal  proceed- 
Indianapolis  to  South  Bend,  and  that  ings  as  they  should  deem  expedient, 
road  is  built,  can  it  be  that  the  court  but  provideii  no  fine  or  forfeiture  or 
may  compel  the  road  to  receive  pas-  mode  of  redress.  It  was  held  that 
sengers  and  transport  freight,  but,  in  the  court  could  not  enforce  the  sug- 
the  absence  of  a  specific  direction  from  gestions  of  the  commission  requiring  a 
the  legislature,  are  powerless  to  com-  larger  depot,  and  that  the  only  remedy 
pel  the  road  to  stop  its  trains  and  build  lay  in  an  appeal  to  the  legislature, 
a  depot  at  Indianapolis?  I  do  not  so  Bonham  v.  Columbia,  etc.,  R.  Co.,  26 
belittle  the  power  or  duty  of  the  S.  Car.  353 ;  30  Am.  &  Eng.  R.  Cas. 
courts."  177. 

1.  See  Bonham  v.  Columbia,  etc.,  R.  2.  Statutory  Regulation. —  Thus,   in 

Co.,  26  S.  Car.  353;  30  Am.  &  Eng.  R.  Missouri  a    statute    exists    requiring 

Cas.  177;  People  z*.  Chicago,  etc.,  R.  that  wherever  two  railroads  intersect, 

Co.  (111.),  35  Am.  &  Eng.  R.  Cas.  462;  passenger     waiting-rooms    shall     be 

South     Eastern    R.    Co.   z\   Railway  erected  and  maintained.     Such  a  stat- 

Com'rs,  6  Q^  B.  Div.  586;  29  Moak  s  ute  is  held  to  be  a  proper  exercise  of 

Rep.  724  ;  People  v.  New  York,  etc.,  police  power  and  not  unconstitutional. 

R.  Co.,  104  N.  Y.  63;  29  Am.  &  Eng.  State  v,  Wabash,  etc.,  R.  Co.,  83  Mo. 

R.  Cas.  484;  58  Am.  Rep.  485.    In  this  144;    25  Am.  &  Eng.  R.  Cas.  133.     A 

last   case   the   court,  by  Danforth,  J.,  similar  statute   exists  in   Texas,     San 

said:    "No   doubt   the   court   may   by  Antonio,  etc.,  R.  Co.  r.  State,  79  Tex. 

mandamus  act  in  certain  cases  affect-  264;  45  Am.  &  Eng.  R.  Cas.  586.     See 

ing  corporate  matters,  but  only  where  also  Atchison,  etc.,  R.  Co.  v,  Denver, 

the    duty   concerned   is    specific    and  etc.,  R.  Co.,  iioU.  S.  667;  16  Am.  & 

plainly   imposed   upon    the    corpora-  Eng.  R.  Cas.  57  ;  State  v,  St.  Paul,  etc., 

tion.     .     ,     .     Such  is  not  the  case  be-  R.  Co.,  40  Minn.  353. 

fore   us.     The   grievance    complained  Under  such   statutes   neither  com- 

of  is  an  obvious  one,   but  the  burden  pany  is  released  from  its  obligation  by 

of  removing  it  can   be  imposed  upon  the  default  of  the  other,  and  a  prose- 

the    defendant    only    by    legislation,  cution  may  be   instituted  against  one 

The  legislature  created  the  corpora-  without   joining  the  other.     State   z\ 

tion  upon  the  theory  that  its  functions  Kansas  City,  etc.,  R.  Co.,  32  Fed.  Rep. 

should    be    exercised    for   the   public  722.     And  the  fact  that  the  roads  had 

benefit.     It  may  add  other  regulations  established     separate    depots    in    the 

to  those  now  binding  it,  but  the  court  town  before  the  passage  of  the  act  will 

can   interfere  only  to  enforce  a  duty  not    excuse   their   failure   to   erect    a 

declared  by  law.     The  one   presented  depot  at  the  point  of  intersection,  as 

in  this  case  (that  is,  to  erect  a  depot)  required   by   the    act.     San   Antonio, 

is  not  of  that  character.     Nor  can   it  etc.,  R.  Co.  v.  State,  79  Tex.  264. 

by  any  fair  or  reasonable  construction  In  other  cases  statutory   provisions 

be    implied."      The     application     for  exist   requiring  that  a   railroad   com- 

mandamus     was     therefore      denied,  pany  shall  furnish  sufficient  accommo- 

though  it  was  admitted  in  the  opinion  dations  at  such  stations  as  their  trains 

of  the  court  that  "  a  plainer  case  could  stop  at.     Such  a  statute  applies  only 

hardly  be   presented   of  a  deliberate  to  such  stations  as  are  already  estab- 

and  intentional  disregard  of  the  pub-  lished,  and  does  not  authorize  a  court 
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abandonment  of  stations  once  established  by  the  company,  with- 
out authority  from  the  railroad  commissioners.* 

Where  once  a  specific  duty  in  regard  to  stations  or  depots  is 

shown  to  exist,  mandamus  will  lie  to  enforce  its  performance.* 
In  such  case,  the  right  of  any  particular  community  to  demand  a 

to  compel  the  establishment  of  new  sence  of  statutory  provision  a  railroad 

stations.     State  v.  Republican  Valley  company  may  be  enjoined  from  aban- 

R.  Co.,  17  Neb.  647 ;   22  Am.  &  Eng.  doning  a  station  once  established.     It 

R.  Cas.  500 ;  52  Am.  Rep.  424 ;  People  would  seem,  however,  that  where  prop- 

V.  Chicago,  etc.,  R.  Co.  (111.),  35  Am.  erty  has  been  purchased,  investments 

&  Eng.  R.  Cas.  462.  made,  and  business  undertakings  be- 

A  railroad  company  cannot  be  sub-  gun  upon  the  faith  of  such  an  estab- 

jected  to  the  penalty  named  in  a  stat-  lishment,  an  injunction  would  lie  to 

ute  for  neglecting  to  comply  with  an  prevent  the  abandonment,  since  irrep- 

order  of  the  railroad  commissioners  to  arable  injury  might  follow  the  denial 

erect  a  new  depot,  where  the  order  of  the  remedy.    Damages  for  injuries 

falls  to  **  prescribe  the  number  and  di-  received  in  consequence  of  an  aban- 

mensions  of  the  rooms  therein  for  pas-  donment  have  been  allowed.  See  Rich 

sengers,"  as  required   by  the  statute,  v.  New  York  Cent.,  etc.,  R.  Co.,  87  N, 

State  zf.  Alabama,  etc.,  R.  Co.,  67  Miss.  Y.  382 ;  11   Am.  &  Eng.  R.  Cas.  594; 

647;  42  Am.  &  Eng.  R.  Cas.  681.  Houston,   etc.,  R.  Co.  v.  Molloy,  04 

1.  See  State  v.  New  Haven,  etc.,  R.  Tex.  607 ;  25  Am.  &  Eng.  R.  Cas.  244, 

Co.,  37  Conn.  153 ;  State  v.  New  Haven,  See,  in  this  connection,  Baltimore, 

etc.,  Co.,  41  Conn.  134;  42  Conn.  56;  etc.,  R.  Co.  v.  Compton,  2  Gill.  (Md.) 

New   Haven,  etc.,  Co.  v.   Hamersley,  20,  where  the  party  through  whose 

104  U.  S.   I ;  2  Am.  &  Eng.  R.  Cas.  land  a  railroad  had  been  located  and 

418;    Attorney   Gen*l    v.   Eastern    R.  constructed   was  allowed    to  recover 

Co.,  137  Mass.  45;  21  Am.  &  Eng.  R.  damages  for  injuries  sustained  by  th« 

Cas.  237  (facts  showing  re-location  in-  company's  abandonment  of  the  loca- 

stead  of  abandonment).  tion.     Compare  Kinealy  t\  St.   Liouis, 

A  statute  of  Mississippi  forbids  the  etc.,  R.  Co.,  69  Mo.  658,  holding  that 
abolishment  or  disuse  of  any  depot  where  the  construction  and  mainte- 
once  established,  without  the  consent  nance  of  a  railroad  are  authorized  by 
of  the  railroad  commission.  Chang-  the  legislature  solely  for  the  public 
ing  the  site  of  a  depot  from  one  place  benefit,  no  contract  or  duty  to  maintain 
to  another  in  the  same  town  is  not  an  its  road  or  continue  to  run  its  trains 
abolishment  or  disuse  within  the  mean-  will  be  implied  on  the  part  of  the  com- 
ing of  the  statute.  But  such  a  change  pany  in  favor  of  a  private  citizen  who 
can  only  be  made  when  the  interests  has  bought  and  improved  lots  along 
of  the  railroad  company  and  the  pub-  the  line  of  the  road  under  the  belief 
lie  concur  in  demanding  it,  and  when  that  it  will  continue  to  be  maintained 
the   new  site  is  not  inconvenient  or  and  operated. 

inaccessible.    State  v,  Alabama,  etc..  In  Mobile,  etc.,  R.  Co.  v.  People,  132 

R.  Co.,  68  Miss.  653.    And  the  reloca-  111.  559;  42  Am.  &  Eng.  R.  Cas.  671 ; 

tion  and  consolidation  of  two  stations  22  Am.  St.  Rep.  556,  a  mandamus  to 

at  one  point  in  one  proceeding  \i  not  compel  the  reestablishment  of  a  sta- 

an   abandonment  of  a  station,  within  tion  was  refused  where  it  appeared  that 

the   meaning  of    Massachusetts   Pub.  the  new  station  was  more  convenient 

Stats.,  ch.  112,  where  ^  157  authorizes  than  the  old  for  a  majority  of  the  resi- 

a  railroad    company   to    relocate    its  dents  of  the  community, 

passenger  stations  with  the  approval  2.  Mandamus   to  •  Compel    Establiali- 

of  the  board  of  railroad  commissioners,  ment  of  Station.  —  That  mandamus  is 

etc.,  and  ^  156  prohibits  the  abandon-  the  proper   remedy,  see  Mandamus, 

ment  of  a  passenger  station  which  has  vol.  14,  p.  162;    State  v.  Republican 

been  maintained  five  years.    Cunning-  Valley  R.  Co.,  17  Neb.  647 ;   22  Am.  & 

ham  V,   Board    of    Railroad    Com'rs  Eng.  R.  Cas.  500;  52  Am.  Rep.  424; 

(Mass.  1893),  32  N.  E.  Rep.  959.  People  v.  Chicago,  etc.,  R.  Co.,  130 

BiUolning   Abandonment    of    Station  111.  175;  40  Am.  &  Eng.  R.  Cas.  352. 

Once  Eatablialied. — No  authorities  have  The  only  question  arising  in  such  cases 

been  found  as  to  whether  in  the  ab-  is  as  to  the  existence  of  the  duty ;  the 
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station  must  depend  upon  circumstances,  among  which  are  to  be 
considered  the  amount  of  railroad  business  to  be  done  there,  or 
the  proximity  of  other  stations.* 

III.  COHTBACTS  COHCESNIKG  LOCATION. — The  validity  of  contracts 
designed  to  influence  the  site  or  location  of  stations  has  been 
questioned  and  denied  frequently.*  Sometimes  such  contracts 
have  been  held  objectionable  in  providing  that  no  other  station 
should  be  located  near  by ;  a  contract  of  this  nature  is  void,  as 
having  a  tendency  to  prevent  the  corporation  from  discharging 
properly  its  duty  to  the  public  at  large.^  Sometimes  contracts 
have  been  made  with  an  officer  of  the  railway,  or  some  person 
supposed  to  be  influential  with  the  corporation,  and  he  has  agreed, 

cases  denying  a  mandamus  when  ap-  for  through  trains  an  unincorporated 

plied    for    have   all    done   so    on   the  town,  situated  within  three  miles  of  a 

ground  that  no  specific  legal  duty  was  regular  station,  and  containing  only  a 

shown  to  exist.     See  Northern  Pac.  R.  few  residences. 

Co.  V.  Washington,  142  U.  S.  492 ;  4S  It  is  not  a  misuser  for  a  railroad 
Am.  &  Eng.  R.  Cas.  475,  reversing  3  company  to  use  land  acquired  by  it  for 
Wash.  Ter.  303.  See  also  on  the  gen-  a  right  of  way  for  the  erection  of  a 
eral  subject  Nashua,  etc.,  R.  Co.  v.  freight  depot  and  other  structures,  for 
Derry,  58  N.  H.  65  (notification  of  elec-  it  may  make  any  use  of  such  land 
tion  equivalent  to  a  request) ;  Ohio  which  contributes  to  the  safe  and  effi- 
etc,  R.  Co.  V.  People,  120  111.  200;  30  cient  operation  of  the  road,  and  does 
Am.  &  Eng.  R.  Cas.  509.  not  interfere  with  the  rights  of  prop- 
In  Nebraska,  where  by  statute  the  erty  pertaining  to  adjacent  lands, 
railroad  commission  is  authorized  and  Elyton  Land  Co.  v.  South  &  North 
required  to  examine  into  all  cases  pre-  Ala.  R.  Co. (Ala.  1891),  10  So.  Rep.  270. 
sented  and  to  report  as  to  the  neces-  2.  See  Railroads,  vol.  19,  pp.  816, 
sitv   of   a  station   asked   for,   a   party  817. 

desiring  to  have  a  station  created  must  8.  The  rule  applies  whether  the  con- 
first  go  to  the  commission.  State  v.  tract  exists  specially,  or  as  a  condi- 
Chicago,  etc.,  R.  Co.,  19  Neb.  476.  tion  in  a  deed  of  conveyance.  Marsh 
The  case  of  State  v.  Republican  Valley  v,  Fairbury,  etc.,  R.  Co.,  64  111.  414;  16 
R.  Co.,  17  Neb.  647;  22  Am.  &  Eng.  Am.  Rep.  564;  St.  Louis,  etc.,  R.  Co. 
R.  Cas.  500;  52  Am.  Rep.  424,  was  v,  Mathers,  71  111.  592;  22  Am.  Rep. 
decided  before  this  act  took  effect.  122;  104  111.  257;  9  Am.  &  Eng.  R. 
State  V,  Chicago,  etc.,  R.  Co.,  19  Neb.  Cas.  600;  Mobile,  etc.,  R.  Co.  t'.  Peo- 
476.  pie,  132  111.  559 ;  42  Am.  &  Eng.  R.  Cas. 
1.  See  note  in  22  Am.  &  Eng.  R.  671 ;  22  Am.  St.  Rep.  556;  William- 
Cas.  513  et  seq.,  where  decisions  by  son  v,  Chicago,  etc.,  R.  Co.,  53  Iowa 
railroad  commissions  relative  to  the  126;  26  Am.  Rep.  206;  St.  Joseph,  etc., 
necessity  of  stations  at  particular  R.  Co.  t*.  Ryan,  ii  Kan.  602;  15  Am. 
points  are  set  out.  See  also  Rail-  Rep.  357.  See  also  Pacific  R.  Co.  v, 
ROAD  Commissioners,  vol.  19,  p.  689.  Seely,  45  Mo.  212;  100  Am.  Dec.  369. 

In  State  v.  Republican  Valley  R.  In  Louisville,  etc.,  R.  Co.  v,  Sum- 
Co.,  17  Neb.  647:  22  Am.  &  Eng.  R.  ner,  106  Ind.  55;  24  Am.  &  Eng.  R. 
Cas.  500;  52  Am.  Rep.  424,  a  town  Cas.  644;  55  Am.  Rep.  719,  the  court, 
of  fifteen  hundred  inhabitants,  with  an  by  Mitchell,  J.,  said:  "  Railroad  cor- 
ordinary  amoun-t  of  business,  was  porations  are  regarded  as  public 
allowed  a  station,  though  there  was  agencies,  owing  duties  to  the  public 
another  station  on  the  same  road  at  a  generally.  They  are  therefore  not 
town  only  one  mile  distant,  and  there  authorized  to  make  any  contract  which 
was  another  road  serving  the  town.  may  prevent  them  from  discharging 
In  St.  Louis,  etc.,  R.  Co.  z\  Adcock,  their  duties  efficiently  to  the  public, 
52  Ark.  406;  40  Am.  &  Eng.  R.  Cas.  and  for  that  reason  they  cannot  con- 
682,  it  was  held  to  be  not  an  unreason-  tract  that  the  company  will  not  locate 
able  regulation  for  a  railroad  company  a  station  or  erect  a  depot  at  a  place 
to  refuse  to  designate  as  a  flag  station  where  the  demands  of  business  or  con- 
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for  a  consideration,  to  secure  the  location  of  a  desired  station ; 
such  a  contract  is  void,  as  against  public  policy.*  But  where  the 
contract  is  with  the  railroad  company,  that  it  shall  furnish  a  sta- 
tion at  the  place  desired,  in  consideration  of  a  donation  of  money 
or  grant  of  land,  and  there  is  no  restriction  or  prohibition  against 
the  location  of  other  stations,  there  is  no  rule  of  law  or  policy 
violated,  and  such  contracts  are  usually  upheld.*  And,  therefore, 
where  such  a  contract  exists,  damages  may  be  recovered  for  a 
failure  by  the  company  to  perform  its  obligations.^ 

centration  of  population  may  at  some  Co.  v,  Ragsdale,  54  Miss.  200 ;  Mis- 
time in  the  future  require  it.  Such  a  souri  Pac.  R.  Co.  v.  Tygard,  84  Mo. 
contract  is  void  as  against  public  263;  22  Am.  &  Eng.  R.  Cas.  54;  54 
policy."  Am.  Rep.  97;  Texas,  etc.,  R.  Co.  7;. 

In  Tucker  v.  Allen,  16  Kan.  312,  one  Robards,6o  Tex.  549;  48  Am.  Rep.  268; 

of  the  conditions  of  the  deed  was  that  Nottawasaga   Tp.   i\   Hamilton,   etc., 

no  railroad  depot  should  be  built  at  a  R.  Co.,  16  Ont.  A  pp.  Rep.  52 ;  38  Am. 

certain  place   within    one    year.     No  &  Eng.  R.  Cas.  677. 

depot  was  built  at  such  pla"ce  within  See  also  as  establishing  a   similar 

that  time,  and  all  the  other  conditions  rule  in  regard  to  contracts  to  influence 

were  strictly  fulfilled ;  nor  was  there  the   location   of  the    road,    Pixley  v. 

anythingto'show  that  injury  or  incon-  Gould,    13   111.   App.   565;  First   Nat. 

venience  ever  resulted  to  any  person  Bank  v.  Hendrie,  49  low^a  402;  31  Am. 

or  to  the  public  generally  because  no  Rep.  153.     See  Railroads,  vol.  19,  p. 

depot    had    been    built    at  the   place  837. 

designated.    It  was  held  that  neither  3.  Damages  for  Failure  to  Maintain 

the  grantor  in  the  said  deed,  nor  any  Station.  —  In    St.    Thomas   v.   Credit 

person    claiming    under    him,    could  Valley  R.  Co.,  12  Ont.  App.  Rep.  273; 

avoid  the  deed  merely  because  of  the  36  Am.  &  Eng.  R.  Cas.  473,  it  appeared 

supposed    illegality  in   inserting    the  that  the  main  consideration  of  a  bonus 

condition  as  to  not  building  a  depot,  to  a  railroad  company  was  the  bring- 

See,  however,  Mahaska  Co.  R.  Co.  ing  of  its  line  to  a  certain  town,  and 

V.  Des  Moines  Valley  R.  Co.,  28  Iowa  the  establishment  of  a  station  at  a  cer- 

437,  in  which  a  stipulation  that  ^*  but  tain  location  within  its  corporate  lim* 

one  other  depot "  should  be  allowed  its.     In    an    action    for    damages  for 

between  certain   points   was  not  ob-  breach  of  the  contract  by  failure  to 

jected  to  by  court  or  counsel.  locate  the  station,  it  was  held  that  it 

1.  Fuller  7\  Dame,  18  Pick.  (Mass.)  was  proper  to  consider  in  estimating 
472  (leading  case);  Louisville,  etc.,  R.  the  damages  the  depreciation  in  value 
Co.  V.  Sumner,  106  Ind.  60;  24  Am.  &  of  the  property  around  the  station  by 
Eng.  R.  Cas.  644;  55  Am.  Rep.  719;  reason  of  such  failure,  as  showing  how 
Holladay  r.  Patterson,  5  Oregon   177.  much  less  benefit  has  been  derived  by 

See  also  in  this  connection  Hous-  the  city  from  taxes  on  the  area  affected 
ton,  etc.,  R.  Co.  x\  McKinney,  55  Tex.  by  the  station.  It  was  held  also  that 
176;  8  Am.  &  Eng.  R.  Cas.  723,  hold-  the  city  was  not  a  trustee  for  individ- 
ing  that  an  agent  of  a  railroad  com-  uals  who  suffer  loss  or  inconvenience 
pany,  acting  under  a  general  power  to  from  the  abandonment  of  the  station, 
procure  a  right  of  way  for  the  road,  and  could  not  therefore  recover  dam- 
has  no  authority  to  contract  that  the  ages  for  their  use.  See  also  Notawa- 
compan}'  will  locate  its  stations  at  par-  saga  Tp.  v,  Hamilton,  etc.,  R.  Co.,  16 
ticular  places.  Bestor  v.  Wathen,  60  Ont.  App.  52 ;  38  Am.  &  Eng.  R.  Cas. 
111.138;  Linder  v.  Carpenter,  62  111.  677  (agreement  to  ** establish"  held 
309;  Workman  v,  Campbell,  46  Mo.  not  to  mean  to  " maintain  forever")- 
30v  The  case  of  Houston,  etc.,  R.  Co.  v. 

2.  Louisville,  etc.,  R.  Co.  v.  Sumner,  Molloy,  64  Tex.  607 ;  25  Am.  &  Eng. 
106  Ind.  55;  24  Am.  &  Eng.  R.  Cas.  R.  Cas.  244,  was  a  suit  for  damages  for 
^4^  55  Am.  Rep.  719;  Atchison,  etc.,  removing  a  railroad  depot  from  the 
R.  Co.  r.  Jefferson  Co.,  21  Kan.  309;  location  in  which  it  had  been  for 
McCIure  v.  Missouri  River,  etc.,  R.  years.  It  appeared  that  the  depot  had 
Co.,  9  Kan.  373 ;  Vicksburg,  etc.,  R.  been  erected   at  that  particular  spot 
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The  most  common  form  of  contract  concerning  the  location  of 
stations  is  seen  in  conditions  or  covenants  contained  in  grants  of  a 
right  of  way  to  the  railroad  company.  The  validity  and  construc- 
tion of  these  conditions  are  governed  by  the  ordinary  rules  of  law.* 

upon  the  first  construction  of  the  road  at  a  certain  point.  The  depot  was 
in  consideration  of  donations  by  the  erected,  but  was  burned  down  soon 
citizens  of  the  surrounding  locality,  after.  It  was  held  that  the  grantors 
It  was  held  that  the  plaintiff  might  re-  were  not  entitled  to  damages  for  fail- 
cover,  and  that  in  proof  of  damages  he  ure  by  the  company  to  erect  another 
might  show  depreciation  in  the  value  depot,  but  were  entitled  to  the  notes 
of  his  property  adjacent,  diminution  given  to  the  company,  and  to  a  release 
in  business  to  which  the  property  was  by  it  of  its  right  to  the  lands, 
adapted,  or  diminution  in  other  like  Failure  to  Locate  May  Amoimt  to  a 
things  resulting  from  the  unlawful  act.  Tort. — In  Rich  t'.  New  York  Cent., 
See  also  In  re  Ruthin,  etc.,  R.  Act,  32  etc.,  R.  Co.,  87  N.  Y.  382;  11  Am.  & 
Ch.  Div.  438;  27  Am.  &  Eng.  R.  Cas.  Eng.  R.  Cas.  594,  the  railroad  com- 
434.  pany,  in  consideration  of  the  grant  of 

But  ordinarily  the  mere  fact  that  certain  riparian  rights,  agreed  to  lo- 
the  property  owner's  land  has  dimin-  cate  and  maintain  its  depot  at  a  certain 
ished  in  value  by  the  discontinuance  point.  It  appeared  that  unless  the 
of  a  station  on  the  land  of  another  per-  depot  was  so  located  the  lands  of  the 
son  does  not  authorize  a  recovery  of  plaintiff,  R.,  would  be  sold  under  fore- 
damages.  Pittsburgh  Southern  R.  closure,  and  that  he  would  be  seriously 
Co.  V,  Reed  (Pa.),  28  Am.  &  Eng.  R.  injured  financially.  After  the  making 
Cas.  233.  of  the  contract,  the  company  refused 

In  Watterson   v.  Allegheny  Valley  to  locate  the  depot,  though  it  had  full 

R.  Co.,  74  Pa.  St.  208;  8  Am.  Ry.  Rep.  knowledge  of  the  consequences  which 

30,  the  measure  of  damages  for  failure  would   result.     It   was   held   that  the 

to  locate  depot  as  agreed  was  said  to  breach  of  contract   by  the  company, 

be  "the  additional   value  that  would  the  time, circumstances,  and  conditions 

have   accrued  to  plaintiff's   land   had  being  considered,  constituted  a  tort,, 

the  depot  been  erected."     The  profits  and  the  plaintiff  might  recover  dam- 

of  business  could   not  be  considered,  ages  therefor. 

Westchester,   etc.,  R.  Co.  v.  Broomal  Specific  Performance  of  CJontract  to 

(Pa.),  26  Am.    &   Eng,    R.   Cas.   591;  Locate. — ^Specific  performance  of  a  con- 

Hubbard  v.  Kansas  City,  etc.,  R.  Co.,  tract   by  a   railroad   company   with  a 

63  Mo.  68;  Louisville,  etc.,  R.  Co.  r.  land  owner  to  erect  a  station  at  a  cer- 
Sumner,  106  Ind.  55 ;  24  Am.  &  Eng.  tain  point  is  properly  denied  by  a 
R.  Cas.  641  ;  55  Am.  Rep.  719.  See  court  of  equity,  where  it  appears  that 
also  Griswold  7*.  St.  Louis,  etc.,  R.  Co.,  such  point  is  on  the  side  of  a  steep - 
8  Mo.  App.  582 ;  I  Am.  &  Eng.  R.  mountain,  in  a  sparsely  settled  dis- 
Cas.  626.  See  Railroads,  vol.  19,  p.  trict,  and  approached  by  a  steep  grade ; 
853.  that  the  station  could  only  be  con- 
In    International,    etc.,    R.    Co.    v.  structed   at   a   considerable   expense ; 

Dawson,  62  Tex.  260,  where  land  was  and  that  the  public  travel  would  be- 

conveyed  to  a  company  under  a  parol  delayed  by  the  stoppage  of  the  trains, 

agreement   tjiat   the  company   would  and  the  public  convenience  would  not 

locate  permanently  its  depot  at  a  cer-  be  promoted.     Conger  z\  New  York, 

tain  point,  the  grantor  was  allowed  to  etc.,   R.  Co.,  120  N.  Y.  29;  43  Am.  & 

recover  the  land  upon  the  company's  Eng.  R.  Cas.  643. 

removal  of  the  depot  to  another  point.  1.  See  the  subject  discussed  gener- 

Such  a  removal  was  merely  a  breach  ally  in  Railroads,  vol.  19,  p.  847-S55. 

of   a  condition  subsequent  which   de-  See  also  Cleveland,  etc.,  R.  Co.  i\  Co- 

feated  the  estate  of  the  grantee.  Cleve-  burn,  91  Ind.  557;    17  Am.  &  Eng.  R. 

land,  etc.,  R.  Co.  x\  Coburn,  91    Ind.  Cas.   37;    Louisville,   etc..   R.   Co.   v. 

557;  17  Am.  &  Eng.  R.  Cas.  37.  Sumner,  106  Ind.  55;  24  Am.   &  Eng. 

In  Close  T'.  Burlington,  etc.,  R.  Co.,  R.  Cas.  641 ;  55  Am.  Rep.  719;  Louis- 

64  Iowa  149;  17  Am.  &  Eng.  R.  Cas.  ville,  etc.,  R.  Co.  r.  Moore,  106  Ind. 
33,  the  grant  of  land  was  conditioned  600 :  Crow  v.  Owensboro,  etc  ,  R.  Co., 
on  the  permanent  location  of  a  depot  S2  Ky.  134;  17  Am.  &  Eng.  R.  Cas.  31;.. 
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What  is  a  sufficient  compliance  with  conditions  or  covenants  to 
locate  stations  and  erect  depots  must  depend  largely  upon  the 

circumstances  of  each  particular  case.^ 

Jones  V.  St.  Louis,  etc.,  R.  Co.,  79  Mo.  an  agreement  to  erect,  maintain,  and. 

92 ;  20  Am.  &  Eng.  R.  Cas.  371 ;  West-  equip  a  permanent  freight  and  passen^ 

Chester,  etc.,  R.  Co.  x\  Broomal  (Pa.),  ger  station  at  a  certain  place.     Wal- 

26  Am.  &  Eng.  R.  Cas.  591 ;  Wooters  lace  Tp.  v.  Great  Western  R.  Co.,  25 

r.  International,  etc.,  R.  Co.,  54  Tex.  Grant  Ch.  86;  3  Ont.  App.  kep.  44. 

394;  4  Am.  &  Eng.  R.  Cas.  100;  Gal-  So  an  expressed   condition   in  a  note 

veston,  etc.,  R.  Co.  v.  Pfeuffer,  56  Tex.  payable  to  a  railroad  company,  "  that 

66;   II  Am,  &  Eng.  R.  Cas.  373;    Mil-  a  depot  be  constructed  within  eighty 

ler  V.  Gulf,  etc.,  R.  Co.,  65  Tex.  659;  rods  of  the  present  town  of  W."  is  not 

24  Am.  &  Eng.  R.  Cas.  158;  Homer  v.  fulfilled   by  the  building  of  a  depot 

Chicago,   etc.,    R.   Co.,    38   Wis.    165  within  eighty  rods  of  the  limits  of  the 

(grant  of   land  "  only  for  depot  and  town   as  extended  after  the  note  was 

other  railroad  purposes,"  held  a  con-  given.     Davenport,    etc.,    R.    Co.    v. 

dition  subsequent).  Rogers,  39  Iowa  298. 

If  the  depot  is  to  be  erected  on  the  Where  by  the  terms  of  a  contract 

land  granted,  the  granting  of  the  land  granting  to  the  company  certain  fran- 

is  a  condition   precedent  to  the  right  chises,  the  company  were  to  build  or 

to  demand  the  depot ;  so  that  if  the  allow  **  but  orfe  other  depot "  between 

intended  grantor  disables  himself  to  certain  points,  it  was  held  that  a  sta- 

make  the  conveyance,  he  can  maintain  tion  at  a  coal  bank  where  trains  merely 

DO  action   for  a  failure   to   erect  the  stopped  to  take  or  leave  cars,  was  not 

depot.    Sayre  v.  New  York,  etc.,  R.  a   depot  within   the  meaning  of  the 

Co.,  3  DueV  (N.  Y.)  57.  .  contract.      Mahaska   Co.    R.    Co.    v^ 

In  Pitkin  z\  Long  Island  R.  Co.,  2  Des  Moines   Valley  R.  Co.,  28  Iowa 

Barb.  Ch.  (N.  Y.)  221 ;  47  Am.  Dec.  437. 

320,  it  was  held   that  an   agreement  In  Hood  v.  Northeastern  R.  Co.,  L. 

made  by  a  railroad  company  with  a  R.,  5   Ch.   525,  the   railroad  company 

person  owning  land  adjacent  to  the  covenanted  with  a  land  owner  that  the 

road  to  establish  and  maintain  a  per-  land  purchased  should   thereafter   be 

maoent  turnout  track  and    stopping  used  as  a  first  class  station.    The  com- 

place  at    a    particular    point    in   the  pany  was  afterwards  made  part  of  a 

neighborhood  of  his  property,  and  to  company  operating    a    much    longer 

stop  there  with  the  freight  and  pas-  line.    Twenty-one  years  after  the  date 

senger  trains  of  the   company,  is,  in  of  the  conveyance  the  land  owner  filed 

substance,   the  grant  of  an  easement  a  bill  to  compel  the  company  to  build 

or  servitude  binding  upon  the  prop-  a  larger  station  and  stop  all  of  their 

erty  of  the  railroad  company  as   the  trains  at    that  station.     It    was  held 

servient  tenement   for  the   benefit  of  that  the  existing  station  had  not  been 

the  owner  of  such  adjacent  property  objected  to  and  had  remained  for  many 

and  those  who  succeed    him    in  his  years,  and  as  it  did  not  appear  that  the 

estate.  passengers  were  numerous,  the  court 

See  also  New  York,  etc.,  R.  Co.  v.  would  not  compel  the  erection  of  a 
Providence,  16  R.  I.  746,  where  it  is  larger  station  ;  but  that  as  many  trains 
held  that  the  consent  of  the  city  to  as  'stopped  at  any  other  station  be- 
the  location  and  construction  of  a  tween  the  termini  of  the  original  rail- 
railroad  and  depot  buildings  within  way,  excepting  mail,  express  and 
the  city  on  condition  that  the  company  special  trains,  must  stop  at  that  sta- 
fiU  certain  tide  flowed  lands,  is  not  a  tion. 

grant,  but  only  a  permission  to  occupy  See  generally  Railroads,  vol.   19, 

the  land  on  compliance  with  the  con-  p.  848. 

dition ;  so  that  the  forfeiture  of  a  de-  Length  of  Time  Station  to  be  Main- 
posit  for  breach  of  condition  could  tained. — In  JefPersonville,  etc.,  R.  Co. 
not  be  exacted.  v,  Barbour,  89  Ind.  375 ;  14  Am.  &  Eng. 

1.  Wluit  IB  SnlBcient  Performance  of  R.  Cas.  466,  the  deed  contained  this 

Contract  to  Maintain  Station. — The  mere  clause:  "The  above  ground  is  deeded 

erection  of  buildings,  without  provid-  to  the  State  of  Indiana  expressly  for 

ing  the  necessary  agents  and  employes  the  use  and  purpose  of  depot  grounds, 

at  a  station,  is  not  a  compliance  with  for  the  Madison  &  Indianapolis  Rail- 
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IV.  EiTLEB  AND  Eeoulatiohb — 1.  In  General.  —  Subject  to  the 
limitation  that  its  regulations  shall  not  be  unreasonable,  a  railroad 
company  has  the  right  to  make  and  enforce  rules  and  regulations 

regarding  its  stations,  as  to  who  shall  ente;*  upon  the  premises, 

and  as  to  how  those  allowed  to  enter  shall  conduct  themselves 
while  there.^ 

road.  Now  if  the  State  shall  fail  to  ings  connected  with  the  railroad,  and 
erect  buildings  and  occupy  such  as  carriers  of  passengers,  have  author- 
ground  for  the  use  and  purpose  above  ity  to  make  reasonable  and  suitable 
mentioned,  then  the  above  specified  regulations  in  regard  to  passengers 
ground  shall  revert  back  to  the  do-  intending  to  pass  and  repass  on  the 
nors."  The  railroad  company  took  road  in  the  passenger  cars,  and  in  re- 
possession immediately  and  erected  gard  to  all  other  persons  making  use 
depot  buildings,  which  they  continued  of  such  houses  and  buildings.  This 
to  use  for  thirty  years.  They  then  authority  is  incident  to  such  owner- 
removed  the  buildings  and  established  ship  of  the  real  estate,  and  to  their 
a  depot  elsewhere.  It  was  held  that  employment  as  passenger  carriers; 
no  specific  time  being  mentioned  in  and  all  such  regulations  will  be 
the  deed  a  reasonable  time  was  meant,  deemed  reasonable  which  are  suitable 
and  that  thirty  years  was  such  reason-  to  enable  them  to  perform  the  duties 
able  time,  so  that  on  the  removal  of  they  undertake,  and  to  secure  their 
the  depot  the  land  did  not  revert  to  own  just  rights  in  such  employment; 
the  donors.  and   also  such   as   are   necessary   and 

So  in  Nottawasaga  Tp.  v.  Hamilton,  proper  to  insure  the  safety  and  pro- 

etc,  R.  Co.,  i6   Ont.  App.    Rep.   52 ;  mote  the  comfort  of  passengers.    The 

38  Am.  &  Eng.  R.  Cas.  677,  the  agree-  reasonableness    of    such     regulations 

ment  was  to   establish   a   station.     It  must  in  some  measure  be  judged  of 

was  held  that  the  word   "  establish  "  with  reference  to  the  particular  depot 

did   not  in  itself  mean   to  *'  maintain  for  which  they  are  adopted." 
and  use  forever,"  and  that  in  view  of        In    Dickerman   v.   St.  Paul    Union 

the  seven  years'  limitation  in  contracts  Depot  Co.,  44  Minn.  433 ;  45  Am.  & 

concerning  other    stations,  the  com-  Eng.  R.  Cas.  596,  the  company  had  a 

pany  was  not  bound  to  maintain  the  rule  requiring  persons  passing  through 

particular  station  after  seven  years.  its   gates   for   the   purpose   of    taking 

In  Jessup  V.  Grand  Trunk  R.  Co.,  28  trains,  to  exhibit  their  tickets  to  the 
Grant  Ch.  583,  it  was  held  that  where  gate-keepers  and  have  them  punched 
the  grant  was  made  "  in  consideration  by  them ;  also,  one  providing  that  no 
of  the  company's  placing  the  station  passenger  should  be  allowed  to  board 
for  P.  upon  his  land,"  the  grantor  was  any  train  while  in  motion.  It  was 
entitled  to  damages  or  to  restitution  of  held  that  these  rules  were  reasonable, 
the  land  upon  the  removal  of  the  sta-  and  that  all  persons  intending  to  take 
tion  to  a  point  some  distance  away,  trains,  and  knowing,  or  having  reason- 
even  though  it  had  been  maintained  able  opportunity  to  know,  of  them, 
at  the  proper  place  for  over  twenty  were  bound  to  comply  with  them; 
years.  The  case  of  Indianapolis,  etc.,  also,  that  the  company  had  a  right  to 
R.  Co.  t'.  Hood,  66  Ind.  580,  holding  enforce  them,  or  to  prevent  a  violation 
that  a  station  must  be  maintained  per-  of  them,  and  to  employ  such  force  as 
manently,  is  based  upon  the  ground  might  be  necessary  for  that  purpose, 
that  the  terms  of  the  contract  evidently  The  company,  therefore,  was  not  liable 
intended  a  permanent  location.  for  an  assault  where  its  agent  seized 

1.  See    Railroads,  vol.   19,  p.  820  hold  of  a  passenger  and  detained  him 

et  seq.;  Landrigan  f.  State,  31  Ark.  50;  to  prevent  him  froni  boarding  a  train 

25  Am.  Rep.  547 ;    Summitt  v.  State,  8  in  motion. 

Lea  (Tenn.)  413;  9  Am.  &   Eng.  R.         But  a  railroad  company  cannot  coni- 

Cas.  302,  304,  note;  41  Am.  Rep.  637;  pel  a  passenger  to  present  his  ticket 

Com.   V.  Power,  7    Met.  (Mass.)  596;  to  a  ticket  receiver  to  have  its  validity 

41  Am.  Dec.  465.     In  this  last  case  the  passed    upon   where  the   gate-keeper 

court,  by  Shaw,  C.J.,  said  :    *'  Railroad  has    refused  to  allow  him  to  pass  be- 

corporations,  both  as  the  owners  and  cause  the  date  was  illegible,  if  in  the 

proprietors  of   the  houses  and  build-  same  condition  as  when  received  from 
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A  disregard  of  proper  regulations  by  one  who  knew,  or  ought 
to  have  known,  of  them,  may  constitute  contributory  negligence 
on  his  part  such  as  to  bar  a  recovery  in  an  action  for  damages  for 
injuries  sustained  by  him.* 

A  State  may  pass  a  law  compelling  railroad  companies  to  place 
a  bulletin  board  in  each  passenger  station,  on  which  shall  be 
posted,  before  the  schedule  time  for  the  arrival  of  each  passenger 
train  stopping  at  such  station,  the  fact  whether  such  train  is  on 
schedule  time  or  not.* 

2.  Admiflsion  to  Station  PremiBes. — A  regulation  prohibiting  all 
persons  from  entering  the  station  premises  except  those  having 
lawful  business  there  is  not  unreasonable,  and  may  be  enforced  by 
the  company,  if  it  is  uniform  in  its  operation  and  not  used  to 

the  agent.     Northern  Cent.  R.  Co.  v.  Co.  v.  Coleman,   28   Mich.   440,   and 

O'Conner  (Md.  1892),  24  Atl.  Rep.  449.  numerous  cases  cited ;  Pastoris  t'.  Bal- 

Where  a  gateman    wrongfully   re-  timore,  etc.,  R.  Co.  (Pa.  1S92),  24  Atl. 

fuses  to  allow  a  passenger  to  pass  to  a  Rep.  283. 

train,  he  can  only  recover  such  dam-  The  carrier  is  not  required  to  have 

ages  as  were  the  immediate  and  nee-  the  side  opposite  the  platform  lighted, 

essary    consequences   resulting    from  even  though  parties  have  been  in  the 

the  wrongful  act  of  the  gateman,  un-  habit  of  getting  on  and  off  there  as  a 

le?>s  malice  or  circumstances  of  aggra-  matter  of  convenience  to  themselves, 

vation  be  shown.     Northern  Cent.  R.  Louisville,    etc.,    R.   Co.    v,   Ricketts 

Co.  r.  O'Conner  (Md.  1892),  24  Atl.  (Ky.  1892),  19  S.  W.  Rep.  182. 

Rep.  419.  2.  State   v.   Indiana,    etc.,    R.    Co. 

1.  WUlftil  Disregard  of    BegnlatlonB  (Ind.   1892),  32   N.  E.  Rep.  817.     In 

Contributory      Negligence.  —  Thus     in  this  case  a  statute   had  been   passed 

Pennsylvania  R.  Co.  v.  Zeb,  33  Pa.  St.  requiring  such    a    blackboard    to    be 

327,  a  passenger  on  leaving  a  station  placed   in   every  passenger  depot   lo- 

left  it  on  the  opposite  side,  instead  of  cated   at  any  station   in   the  state  at 

leaving  by  the  platform  provided  for  which   there   was   a   telegraph  office, 

the  egress  of  passengers.     It  was  held  and  providing  that  for  each  violation 

that  the  company  was  not  liable  for  in  failing  to  report,  or  making  a  false 

injuries    sustained    by   him    in  being  report,  the   railroad  company  should 

struck    by  a    locomotive   in    leaving,  be  subject  to  a  penalty  of  $25;  and  it 

The    court,  by  Thompson,    J.,    said :  was  held  that  the  company  v^as  liable 

'*A  voluntary  disregard  of  regulations  for   the   penalty  for  failing  to   make 

providing  for  their  safe  exit   by  the  such   report,   though    no    blackboard 

platform,  was  a  disregard  of  their  ob-  had  been  put  up  and  though  no  pen- 

ligations  to  the  company ;  and  if  this  alty  had  been  provided  for  a  failure  to 

were  so,  the  plaintiff  ought  not  to  re-  put  up  a  blackboard ;  that  such  statute 

co-er.    We  hold,  on  these  principles,  was   not   class  legislation    because    it 

tint  the  company's  liability  could  not  only  applied   to  stations  where   there 

be  fixed  for  the  mjury  consequent  on  were  telegraph  offices,  since  it  applied 

the  choice  of  the  passenger  in  disre-  alike  to  all  persons  operating  railroads 

gard  of  the  provisions  made  by  them  and  to  the  same  class  of  stations ;  that 

for  his  safety  and  convenience.  It  was,  such  statute  was  a  proper  police  regu- 

we  think,  error  in  the  court  to  submit  lation  and  not  void  as  a  regulation  of 

the  questions  of  the  rights  of  the  par-  interstate  commerce  because  the  com- 

ties  to  leave  the  cars  at  either  side,  in  pany  was  compelled  to  bring  into  use 

the  absence  of   proof  of  a  justifying  knowledge  possessed  by  it  or  its  serv- 

necessity   for  so    doing.     It   was   not  ants  situate  in  another  State ;  and  that 

negligence  on  the  part  of  the  company  under  such  statute  a  railroad  company 

that  it  did  not,  by  force  or  barriers,  was  liable  for  one  penalty  for  each  train, 

prevent  the  parties  from  leaving  at  the  during  each  trip,  at  eacn  station  where 

wrong  side."  The  same  views  are  sup-  there  was  a  failure  to  comply  with  its 

ported  in  Bancroft  v,  Boston,  etc.,  R.  provision,  and  was  not    limited  to  a 

Co.,  97  Mass.  275  ;  Michigan  Cent.  R.  single  penalty  for  its  violation. 
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make  unjust  discrimination.*  Common  instances  of  such  regula- 
tions are  seen  in  rules  forbidding  hackmen,  hotel  drummers,  or 
loiterers,  from  entering  the  depot  premises  to  solicit  patronage  or 
annoy  passengers  * 

3.  Exclusive  Privileges  to  Haokmen. — Discriminations  are  made 
sometimes  in  favor  of  certain  hackmen.  So  far  as  such  regula- 
tions have  for  their  object  the  comfort  and  convenience  of  pas- 
sengers and  the  avoidance  of  the  presence  and  clamor  of  compet- 
ing hackmen,  it  would  seem,  both  upon  principle  and  authority, 
that  they  are  valid.  The  difficulty  arises  on  the  contention  that 
a  regulation  of  this  sort,  in  the  particular  instance,  may  consti- 
tute an  unfair  and  unjust  discrimination.' 

1.  Summitt  v.  State,  8  Lea  (Tenn.)  intention  of  taking  passage  in  the  cars. 
413  ;  9  Am.  &  Eng.  R.  Cas.  302 ;  41  Am.  The  superintendent,  believing  that  he 
Rep.  637 ;  Fluker  v.  Georgia  R.,  etc.,  was  there  merely  to  secure  patrons, 
Co.,  81  Ga.  461 ;  38  Am.  &  Eng.  R.  Cas.  ordered  him  to  leave,  and,  in  his  refus- 
379;  12  Am.  St.  Rep.  328.  In  this  latter  ing  to  do  so,  proceeded  to  eject  him. 
-case  for  nine  years  and  without  objec-  He  did  not  show  his  ticket  or  give  any 
tion  from  the  company,  a  person  had  notice  of  his  real  intention.  The  ex- 
exercised  the  privilege  of  entering  the  pulsion  having  been  done  without  un- 
station  and  supplying  the  passengers  due  violence  he  was  not  allowed  to 
with  lunches.  The  company  then  no-  recover.  The  opinion,  by  Shaw,  C. 
tified  him  that  he  could  no  longer  en-  J.,  states  the  law  at  length.  See  also 
joy  the  privilege,  it  having  been  leased  Hall  v.  Power,  12  Met.  (Mass.)  482; 
to  another.  He  insisted  upon  exer-  46  Am.  Dec.  69iB;  Howell  v.  Jackson, 
cising  it,  however,  and  was  ejected  by  6  C.  &  P.  723;  25  E.  C.  L.  617. 

the  company's  servant  with  no  greater  One  who  desires  to  remain  on  the 

violence  than  was  actually  necessary,  depot  premises  in  order  to  take  pas- 

In  an  action  by  him  for  damages  for  sage  on    the  train  must  exercise  his 

an  assault  the  court  held  that  the  com-  right  to  do  so  in  conformity  with  the 

pany  had  a  right  to  revoke  the  implied  regulations  of  the  company  as  to  his 

license    to   him   and  to   exclude   him  conduct  while  there ;  and  the  purchase 

from  the  station ;  and   the   expulsion  of  a  ticket  does  not  entitle  a  person  to 

having  been  done  properly  it  was  not  occupy  the  depot  for  an  unreasonable 

liable  for  assault.     See  also  Inns  and  time  before  or  after  the  arrival  of  his 

Innkeepers, vol.  II, pp.  35-36;  Jincks  train;    and  if  he  attempts  to  remain 

V,  Coleman,  2  Sumn.  (U.  S.)  221 ;  Bar-  longer  than  a  reasonable  time  he  may 

ker  r.  Midland  R.  Co.,  18  C.  B.  46;  86  be  ejected.     Harris  v.  Stevens,  31  Vt. 

E.   C.   L.   45   (refusal   to   allow   hack  79;  73  Am.  Dec.  337. 

owner  to  drive  his  vehicle  within  sta-  Intoxicated  PerBonB. — The  company 

tion  grounds).  may  enforce  a  regulation  against  the 

2.  Thus  in  Landrigan  v.  State,  31  admission  of  intoxicated  persons  to  its 
Ark.  50;  25  Am.  Rep.  547,  it  was  held  accommodations,  and  may  expel  such 
that  the  company  had  a  right  forcibly  persons  if  they  persist  in  entering.  See 
to  eject  from  its  station  premises  a  Railroads,  vol.  19,  p.  904,  note  2; 
hotel  runner,  who  came  there  to  solicit  Pittsburg,  etc.,  R.  Co.  v.  Pillow,  76  Pa. 
patronage,  in  violation  of  a  regulation  St.  510;  18  Am.  Rep.  424;  Johnson  r. 
of  which  he  might  be  ignorant.  In  Chicago,  etc.,  R.  Co.,  51  Iowa  25.  It 
Com.  V,  Power,  7  Met.  (Mass.)  596;  41  may  also  expel  a  prostitute,  but  only 
Am.  Dec.  465,  a  hotel  man  who  had  when  she  conducts  herself  in  an  un- 
entered the  depot  frequently  for  the  seemly  or  improper  manner.  Beeson 
purpose  of  soliciting  patronage  received  v.  Chicago,  etc.,  R.  Co.,  62  Iowa  173; 
notice  from  the;  station  superintendent  13  Am.  &  Eng.  R.  Cas.  45;  Brown  v. 
that  he  would  be  allowed  to  do  so  no  Memphis,  etc.,  R.  Co.,  7  Fed.  Rep.  51; 
longer.     Notwithstanding,  he  entered  i  Am.  &  Eng.  R.  Cas.  247. 

the  depot  repeatedly  in  violation  of  8.  In  Cravens  ?».  Rodgers,  loi  Mo. 
the  order.  On  one  occasion  he  entered,  247;  42  Am.  &  Eng.  R.  Cas.  656,8 
and  purchased  a  ticketwith  the  ^d^a^cf^    railroad  company  gave  to  the  owner 
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of  one  of  several  competing  omnibus  void  under  HowelTs  Michigan  Stat.,  § 

lines  the  exclusive    privilege  of    ap-  3355,  providing  that  "  all  railroad  cor- 

proach  to  the  most  desirable  and  ad-  porations  shall   grant   equal  facilities 

vantageous  part  of   its   platform    for  for   the  transportation  of   passengers 

securing  the  patronage  of  passengers,  and  freight  to  all  persons,  companies, 

The  owner  of  the  line  at  his  own  ex-  or  corporations." 

pense  made  an  approach  to  the  plat-  The  subject  underwent  a  discussion 
form  and  erected  an  additional  plat-  in  the  recent  Massachuseiis  case  of 
form  for  the  convenience  of  those  Old  Colony  R.  Co.  v.  Tripp,  147  Mass. 
taking  passage  upon  his  vehicles.  In  35 ;  33  Am.  &  Eng.  R.  Cas.  48S ;  9  Am. 
an  action  to  enjoin  other  lines  from  St.  Rep.  661.  Here  the  regulation  was 
using  this  platform  it  was  held  that  one  which  granted  to  a  certain  person 
the  railroad  company  had  no  power  to  the  exclusive  right  of  coming  upon 
grant  such  an  exclusive  privilege,  and  station  grounds  to  solicit  the  patronage 
that  the  grant  was  therefore  void,  of  inc(tming  passengers  with  respect  to 
The  decision  rested  upon  the  con-  carrying  their  baggage,  etc.  It  was 
stitutional  provision  prohibiting  •*  dis-  held  that  such  a  regulation  was  proper 
crimination  in  charges  or  facilities  in  and  did  not  contravene  the  provision 
transportation  .  .  .  between  trans-  of  the  statute,  that  "  every  railroad  cor- 
portation  companies  and  individuals,  poration  shall  give  to  all  persons  and 
or  in  favor  of  either."  Missouri  companies  reasonable  terms,  facilities, 
Const,  art.  12,  §  23.  The  court,  by  and  accommodations  for  the  transporta- 
Brace.  J.,  arguing  that  the  competing  tlon  of  themselves,  their  agents  and 
omnibus  lines  were  all  common  car-  servants,  etc."  The  statute  was  consid- 
riers,  said  :  **  On  the  other  hand,  if  ered  to  apply  only  to  railroads  as  com- 
better  facilities  are  afforded  to  one  car-  mon  carriers  and  their  patrons.  In 
rier  than  another  by  the  connecting  this  case,  there  was  a  dissent  on  the 
carrier  (that  is,  the  railroad  company),  part  of  three  of  the  judges.  The  ma- 
competition  is  discouraged,  a  monop-  jority  opinion  referred  to  Markham  v. 
oly  created,  and  the  traveling  public  Brown,  8  N.  H.  523,  in  which  case  it 
are  apt  to  receive  slow,  uncomforta-  was  held  that  an  innkeeper  had  no  right 
ble,  slovenly,  negligent,  and  expensive  to  exclude  from  his  inn  a  stage  driver 
service.  Monopolies  are  obnoxious  who  entered  it  to  solicit  guests  to 
to  the  spirit  of  our  laws  and  ought  to  patronize  his  stage,  in  opposition  to 
be  discouraged."  The  same  view  was  a  driver  of  a  rival  line  who  had  been 
taken  in  McConnell  v.  Pedigo  (Ky.  admitted  for  a  like  purpose,  but  dis- 
1892),  18  S.  W.  Rep.  15.  tinguished  such  a  case  from  one 
So  in  Montana  Union  R.  Co.  v.  involving  the  right  to  enter  a  rail- 
Langois,  9  Mont.  4ig;  18  Am.  St.  Rep.  road  station  for  purposes  substanti- 
745;  42  Am.  &  Eng.  R.  Cas.  646,  the  ally  similar.  As  directly  in  point,  the 
company  granted  to  a  single  hack-  cases  of  Barney  r>.  Oyster  Bay,  etc., 
owner,  and  to  the  exclusion  of  all  Steamboat  Co.,  67  N.  Y.  301,  and  Jenks 
others,  the  right  to  receive  and  dis-  v.  Coleman,  2  Sumn.  (U.  S.)  221,  were 
charge  passengers  at  its  station  plat-  cited.  Com.  v.  Power,  7  Met.  (Mass.) 
form.  It  was  held  that  such  a  grant  596;  41  Am.  Dec.  465;  Harris  v, 
could  not  be  upheld — that  the  railroad  Stevens,  31  Vt.  79;  73  Am.  Dec.  337, 
company  had  no  power  to  make  such  were  also  referred  to.  The  opinion 
a  regulation.  Again,  in  Kalamazoo  also  reviewed  the  English  cases  of 
Hack,  etc.,  Co.  r.  Sootsma,  84  Mich.  Marriott  r.  London,  etc.,  R.  Co.,  1  C.  B. 
194;  47  Am.  &  Eng.  R.  Cas.  445;  22  N.  S.  499;  87  E.  C.  L.  498;  Beadell  v. 
Am.  St.  Rep.  699,  note,  the  railroad  Eastern  Counties  R.  Co.,  2  C.  B.  N.  S. 
company  leased  a  portion  of  its  509;  89  E.  C.  L.  509;  and  referred  to 
ground,  constituting  the  only  point  of  Painter  v.  London,  etc.,  R.  Co.,  2  C.  B. 
easy  access  to  the  depot,  to  the  owner  N.  S.  702;  89  E.  C.  L.  701;  Barker  v, 
of  a  certain  hack  line,  practically  giv-  Midland  R.  Co.,  i8  C.  B.  46;  86  E.  C. 
ing  him  the  exclusive  right  to  occupy  L.45;  In  re  Palmer  R.  Co.,  L.  R.,  6  C. 
a  place  upon  the  depot  grounds  where  P.  194;  In  re  Parkinson,  L.  R.,  6  C.  P. 
he  could  comfortably  discharge  his  554.  The  dissenting  opinion  referred 
passengers  and  seek  patronage  from  to  New  England  Express  Co.  x\  Maine 
incoming  passengers.  The  court  held  Cent.  R.  Co.,  57  Me.  188;  2  Am.  Rep.  31. 
that  the  lease  was  an  unjust  discrimi-  See,  as  illustrative  of  the  subject, 
nation,  tending  to  defeat  competition  Fluker  x\  Georgia,  etc.,  R.  Co.,  81  Ga. 
and  to  create  a  monopoly,  and  was  461 ;  38  Am.  &  Eng.  R.  Cas.  379;  12  Am. 
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T.  IHJU&IES  AT  AHB  Aboukd  Statiom  —  1.  In  General. —This 

subject  involves  only  the  application  of  the  general  law  of  negli- 
gent injury  to  a  particular  class  of  cases;  the  right  of  the  injured 
party  to  recover  depends  upon  his  showing:  first,  that  the  com- 
pany owed  him  a  certain  duty,  e.  g.,  to  light  the  station  premises; 
secondy  that  it  was  guilty  of  a  want  of  ordinary  care  in  failing 
properly  to  perform  that  duty;  and,  thirds  that  he  himself  stood 
in  such  a  relation  to  the  company  that  the  duty  was  owing  to 
him.* 

2.  Duty  of  the  Company. — The  company  does  not  insure  the 
lives  or  safety  of  its  passengers,  but  the  law  imposes  upon  it  a 
high  measure  of  duty  to  provide  for  their  safety  and  protection.* 
It  is  bound,  therefore,  to  exercise  care  to  have  its  station  plat- 
forms and  its  depot  buildings  so  constructed  that  injury  shall  not 
occur  to  persons  properly  occupying  them.*     It  is  also  a  part  of 

St.  Rep.  328  (stating  the  right  of  a  Co.,  76  Mo.  283;  12  Am.  &   Eng.   R. 

railroad    company    to    license    lunch  Cas.  132  ;  Renneker  v.  South  Carolina 

vendors) ;  Jencks  v,  Coleman.  2  Sumn.  R.  Co.,  20  S.  Car.  219;  18  Am.  &  Eng. 

(U.  S.)  221.     In  this  last  case,  however,  R.  Cas.  149. 

the  question  was  submitted  to  the  jury  3.  In  Pennsylvania  Co.  v.  Marion, 
to  find  whether  or  not  the  contract  for  104  Ind.  239;  27  Am.  &  Eng.  R.  Cas. 
exclusive  privilege  was  a  reasonable  132 ;  7  L.  R.  A.  687,  the  rule  is  thus 
one.  See  also  Griswold  T*.  Webb.  16  R.  stated  in  the  opinion  of  the  court  by 
1.649;  40  Am.  &  Eng.  R.  Cas.  683 ;  Cole  Mitchell,  J. :  "While  it  is  the  duty  of 
r.  Rowen,  88  Mich.  219;  Smith  T'.  New  a  railroad  company  to  keep  its  plat- 
York,  etc.,  R.  Co.  (Pa.  1892),  24  Atl.  form  and  approaches  safe  and  conven- 
Rep.  304.  ient  for  the  insjress  and  egress  of  pas- 
Elevator  CompanleB.  —  See  State  %\  sengers  to  and  from  its  cars,  the  rigor 
Missouri  Pac.  R.  Co.,  29  Neb.  550;  42  of  the  rule  which  requires  it  out  of 
Am.  &  Eng.  R.  Cas.  661,  where  the  considerations  of  public  policy  to  exer- 
doctrine  is  stated  that  under  the  Ne-  cise  the  highest  possible  diligence  for 
brasha  statute  the  courts  will  compel  the  benefit  of  the  passenger  while  in 
railroad  companies  to  grant  equal  fa-  the  progress  of  his  journey,  and  holds 
cilities  to  elevator  companies  who  de-  it  responsible  for  the  slightest  defect 
sire  in  good  faith  to  engage  in  hand-  in  its  machinery,  track,  and  appliances, 
ling  and  shipping  grain  along  its  line,  is  measurably  relaxed  with  respect  to 
WharveB  Used  as  Stations. — An  in-  its  platform  and  approaches.  With 
junction  has  been  granted  to  compel  a  respect  to  these  it  is  to  be  held  to  that 
railroad  company  owning  a  wharf  and  reasonable  degree  of  care  for  the 
using  it  as  a  station,  to  allow  a  steamboat  safety  and  protection  of  its  patrons, 
company  to  land  passengers  on  it  who  having  regard  to  the  nature  of  its  busi- 
wished  to  take  the  trains  on  the  rail-  ness,  as  is  demanded  by  individuals 
road.  Indian  River  Steamboat  Co.  x\  upon  whose  premises  they  come  by 
East  Coast  Transp.  Co.,  28  Fla.  387 ;  invitation  or  inducement  for  the  trans- 
49  Am.  &  Eng.  R.  Cas  212;  Oregon,  action  of  bu.siness."  See  Gulf,  etc., 
etc.,  R.  Co.  r.  Ilwaco  R.,  etc.,  Co.,  51  R.  Co.  v.  Butcher,  83  Tex.  309;  Jarvis 
Fed.  Rep.  611.  v.  Brooklyn    El.  R.    Co.,  133    N.   Y. 

1.  See  the  general  subject  discussed  623 ;  Evans  v.  Interstate  Rapid  Tran- 
in  Comparative  Negligence,  vol.  sit  R.  Co.,  106  Mo.  504;  Bethmann  v. 
3'  P-  3^^7i  Contributory  Negli-  Old  Colony  R.  Co.  (Mass.  1892),  29 
GEXCE,  vol.  4,  p.  15  et  seq.;  Negli-  N.  E.  Rep.  5S7;  McDermott  v.  Chi- 
GENCE,  vol.  16,  p.  386^/ ,v^^.;  Pennsyl-  cago,  etc.,  R.  Co.  (Wis.  1892),  ^2  N. 
vania  Co.  t'.  Marion,  104  Ind.  239;  27  W.  Rep.  85;  Ensley  R.  Co.  7'.  Chew- 
Am.  cS:  Eng.  R.  Cas.  132.  ning,93  Ala.  24;  Bullard  v.  Boston,  etc., 

2.  See  Negligence,  vol.  16,  p.  415;  R.  Co.,  64  N.   H.  27;  27  Am.  &  Eng. 
Carriers  of  Passengers,  vol.  2,  p.  R.  Ciis.  117;  10  Am.  St.  Rep.  367. 
738;  Gilson  V.  Jackson  Co.  Horse  R.  Wherever  a  railroad  company  is  in 
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the  habit  of  receiving  passengers,  there  35  Am.  &  Eng.  R.  Cas.  476;  13  Am.. 

people  have  a  right  to  assume  that  St.  Rep.  399. 

they  may  safelv  congregate  to  get  In  Collins  v,  Toledo,  etc.,  R.  Co.,  80- 
aboard  trains.  Lake  Shore,  etc.,  R.  Mich.  390,  it  appeared  that  the  plat- 
Co.  V.  Ward,  35  111.  App.  423,  aff^d  on  form  at  a  station  used  by  passengers- 
other  grounds  in  135  111.  511.  in  entering  i^nd  leaving  the  cars,  was 

Where  a  passenger  waiting  for   a  so  high    as   not    to  be  conveniently 

train  at  a  station,  the  platform  of  which  reached,  particularly  by  women,  with- 

is  properly  constructed,  stands  so  near  out  a  step,  which  the  company  failed 

the  track  as  to  be  struck  and  killed  by  to  provide.    A  well  beaten  path  led 

the  bumper  of  a  passing  locomotive,  from  the  store  of  a  station  agent  to 

the    railroad   company  is   not   liable,  this   platform,  which   path   was  com- 

Matthews  r.  Pennsylvania  R.  Co.  (Pa.  monly  used  by  the  public.    Some  one 

1892).  24  Atl.  Rep.  ^7.  had  provided  a  plank  reaching  from 

But  because  a  train  stops  at  a  mere  the  platform  to  the  path,  which  wa» 
signal,  or  flag  station,  to  take  up  or  commonly  used  in  reaching  the  plat- 
put  off  an  occasional  passenger,  it  does  form,  and  had  been  since  the  depot 
not  follow  that  a  building,  or  even  a  was  built,  by  the  falling  of  which  plank 
permanent  platform,  must  be  provided,  the  plaintiff  was  injured.  It  was  held 
Cincinnati,  etc.,  R.  Co.  v,  Peters,  80  that  the  case  showed  a  violation  of 
Ind.  t68;  6  Am.  &  Eng.  R.  Cas.  126;  duty  by  the  railroad  company  in  not 
Alabama,etc.,  R.Co.  V.  Stacey,68Miss.  providing  a  reasonably  safe  and  con- 
463.  Nor  is  a  railroad  company  run-  venient  means  of  reaching  its  trains, 
ning  to  a  seaside  summer  resort,  whose  and  that  therefore  the  plaintiff  might 
line  is  used  chiefly  for  summer  excur-  recover.  See  also  Cole  :».  Lake  Shore, 
sions,  bound  to  keep  its  platform,. cars  etc.,  R.  Co.,  81  Mich.  156;  CroRS  v. 
and  trains  fenced  in,  or  to  keep  a  Lake  Shore,  etc.,  R.  Co.,  69  Mich.  363; 
servant  by  them  to  warn  people  not  to  35  Am.  &  Eng.  R.  Cas.  476;  13  Am. 
go  on  or  about  them  at  a  time  when  St.  Rep.  399 ;  Reid  v.  New  York,  etc., 
no  trains  are  running.  Hodges  v.  New  R.  Co.,  63  Hun  (N.  Y.)  630. 
Hanover  Transit  Co.,  107  N.  Car.  576.  A   railroad  company  erecting  and 

Where  a  railroad  company  fails  to  maintaining  an  approach  to  its  boat 

provide  a  station  with  a  platform  upon  landing  is  not  relieved  from  liability 

which  passengers  may  alight,  but  fur-  for  an  injury  to  its  patron  caused  by  a 

nishes  a  box  instead,  it  is  their  duty  to  defect  in  such   approach  by  the  fact 

at  least  render  such  assistance  to  pas-  that  it  was  maintained    in   a  public 

sengers  as  to  make  the  box  as  safe  as  street.     Skotlowe  v.  Oregon,  etc.,  R. 

a  platform  would  have  been.  Missouri  Co.,  22  Oregon  430;  Mullen  v,  Oregon, 

Pac.  R.  Co.  V.  Wortham,  73  Tex.  25 ;  etc.,  R.  Co.,  22  Oregon  430. 

3  L.  R.  A.  368.  A  passenger  was  allowed  to  recover 

It  is  the  company's  duty  to  provide  from  a  railroad  company  for  personal 
reasonable  accommodations  at  its  sta-  injuries  occasioned  by  his  stepping- 
tions,  and  if  the  waiting  room  is  full  or  into  a  hole  in  a  bridge  constructed  on, 
is  intolerably  offensive  because  of  to-  the  company's  right  of  way  and  con- 
bacco  smoke,  a  passenger  has  a  good  necting  its  depot  platform  with  a  hotel,, 
reason  for  not  remaining  there,  and  is  although  the  bridge  had  been  built  by 
justified  in  attempting  to  enter  the  cars  the  hotel  proprietor  and  turned  over 
at  the  earliest  moment,  and  if  in  so  do-  to  the  company  for  the  use  of  passen- 
ing  he  receives  an  injury  from  the  un-  gers  going  to  and  from  the  hotel  for 
safe  condition  of  the  platform  at  a  meals,  and  was  not  connected  with  the 
point  where  passengers  would  natu-  ticket  office  except  through  another 
™'ly  go»  he  may  recover  damages  if  he  room,  and  the  company  had  never 
exercised  proper  care  in  other  respects,  exercised  any  control  over  it  nor  re- 
McDonald  V,  Chicago,  etc.,  R.  Co.,  26  paired  it,  nor  used  it  for  any  purpose 
Iowa  124;  95  Am.  Dec.  114.  See  also  within  three  years  prior  to  the  acci- 
Memphis,  etc.,  R.  Co.  v.  Whitfield.  44  dent,  the  court  holding  that  passengera 
Miss.  466;  7  Am.  Rep.  699;  East  could  not  be  presumed  to  know  in 
Tennessee,  etc.,  R.  Co.  f.  Connor,  15  regard  to  the  ownership  or  control  of 
Lea  (Tenn.)  254;  Keefe  v.  Boston,  etc.,  such  a  structure.  East  Tennessee,  etc., 
R.  Co.,  142  Mass.  251  ;i27  Am.  &  Eng.  R.  Co.  v.  Watson,  94  Ala.  634;  Wat- 
R.  Cas.  137;  Hulbert  v.  New  York  son  t'.  Oxanna  Land  Co.,  92  Ala.  320; 
Cent.  R.  Co.,  40  N.  Y.  145  ;  Cross  v,  Watson  xf.  East  Tennessee,  etc.,  R. 
Lake  Shore,  etc.,  R.  Co.,  69  Mich.  363;  Co.,  92  Ala.  330. 
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its  duty  to  keep  the  station  premises  well  lighted  during  the  time 
passengers  or  other  persons  have  a  right  to  be  there.* 

The  company  is  bound  to  use  a  reasonable  amount  of  care  to 

protect  waiting  passengers  from  insults  or  assaults,  but  this  duty 

cannot  be  extended  to  make  it  liable  for  assaults  which  it  could 
not  have  anticipated,  or  reasonably  be  expected  to  prevent.* 

Its  duty  in  each  of  these  cases  is  measured  by  that  which  every 

person  owes  to  those  who  come  upon  his  premises  by  invitation 

1.  Duty  to  Hare  Station  PremiBes  South  &  North  Ala.  R.  Co.,  77  Ala.  591  ; 
Llglited. — For  cases  in  which  this  duty  23  Am.  &  Eng.  R.  Cas.  514;  54  Am. 
has  been  insisted  upon  and  where  a  Rep.  80.  The  plaintiff,  a  lady  passen- 
failure  to  perform  it  was  considered  a  ger,  was  in  the  passenger's  waiting 
proximate  or  concurrent  cause  of  room,  awaiting  the  arrival  of  her  train, 
injury,  see  Alabama  G.  S.  R.  Co.  v.  While  there  several  intruders  rushed 
Arnold,  84  Ala.  159;  35  Am.  &  Eng.  in  and  grossly  insulted  her  by  obscene 
R.  Cas.  466;  5  Am.  St.  Rep.  354;  Ens-  and  profane  language,  indecent  expo- 
ley  R.  Co.  r.Chewning,  93  Ala.  24;  St.  sure,  and  other  disorderly  conduct. 
Louis,  etc.,  R.  Co.  v.  White,  48  Ark.  The  company  could  not  possibly  have 
495  i  30  ^^^'  &  Eng.  R.  Cas.  545;  anticipated  such  an  occurrence,  nor 
Fordyce  v.  Merrill,  49  Ark.  277 ;  Moses  could  they  have  prevented  it  except  by 
V.  Louisville,  etc.,  R.  Co.,  39  La.  Ann.  providing  a  force  of  police  to  be  in 
649;  30  Am.  &  Eng.  R.  Cas.  556;  4  constant  attendance.  It  was  held  that 
Am.  St.  Rep.  231 ;  Peniston  z\  Chi-  the  company  was  under  no  such  obli- 
cago,  etc.,  R.  Co.,  34  La.  Ann.  777 ;  gation ;  that  the  insults  were  a  part  of 
44  Am.  Rep.  444 ;  Wentworth  v.  East-  the  risk  necessarily  run  by  a  lady  trav- 
ern  R.  Co.,  143  Mass.  248;  Buenemann  eling  without  a  protector.  The  court, 
V.  St.  Paul,  etc.,  R.  Co.,  32  Minn.  390;  by  Somerville,  J.,  said:  "We  do  not 
18  Am.  &  Eng.  R.  Cas.  153;  Osborn  think  there  is  any  duty  to  police  sta- 
r.  Union  Ferry  Co.,  53  Barb.  (N.  Y.)  tion  houses,  with  the  view  of  antici- 
629;  Jarvis  r.  Brooklyn  El.  R.  Co.,  133  pating  violence  to  passengers,  which 
N.  Y.  623;  Patten  v.  Chicago,  etc.,  R.  there  are  no  reasonable  grounds  to  ex- 
Co.,  32  Wis.  524;  Martin  i'.  Great  pect.  The  liability  of  a  common  car- 
Northern  R.  Co.,  16  C.  B.  179;  81  E.  rier,  when  receivmg  passengers  at  a 
C.  L.  177.  station  for  transportation,  ought   not 

See  also  Bishop  z;.  Chicago,  etc.,  R.  to  be  greater  than  that  of  an  inn- 
Co.,  67  Wis.  611,  as  to  suing  on  the  con-  keeper,  who  is  never  held  liable  for 
tract  or  in  tort,  where  a  lady  passenger,  trespasses  committed  ordinarily  by 
having  bought  her  ticket,  asked  the  strangers  upon  the  person  of  his 
station  agent  to  light  the  waiting  room,  guests."  2  Kent's  Com.  (13th  ed.),  p. 
which  he  refused  to  do,  accompany-  593 ;  Pittsburgh,  etc.,  R.  Co.  zk  Hindis, 
ing  his  refusal  w^ith  grossly  insulting  53  Pa.  St.  512;  91  Am.  Dec.  224.  See 
language.  Stewart  v.  International,  Inns  and  Innkeepers,  vol.  ii,  p.  50. 
•etc.,  R.  Co.,  53  Tex.  289;  2  Am.  &  Eng.  See  also  Smith  v.  Great  Eastern 
R.  Cas.  497;  37  Am.  Kep.  753;  in/ray  R.  Co.,  L.  R.,  2  C.  P.  4,  where  the 
this  title.  Negligence.  plaintiff  while  waiting  at  a  station  for 

Where  it  is  the  custom  of  a  carrier  a  train   was  bitten   by  a    stray   dog. 

to   receive  passengers  on  its  boats  in  It  was  shown  that  the  dog  had  a  short 

the  evening  and  allow  them  to  sleep  time  before  attacked  a  passenger  there 

there,  for  which   an   extra  charge   is  and  had  been  kicked  out  by  the  por- 

made,  there  is  no  contributory  negli-  ter  and  had  not  been  seen  again  prior 

gence  in  a  passenger's  trying  to  board  to  his  attack  on  the  plaintiff.  The  court 

the  boat  in  the  evening  instead  of  wait-  held  that  there  was  no  evidence  which 

ing  until  morning,  and  the  carrier  is  would  warrant  the  jury  in  finding  that 

liable  for  failing  to  keep  its  approaches  the  company  had  been  guilty  of  negli- 

lighted  and  in  safe  condition  in  the  gence;  this  on    the  ground  that  no 

•evening.     Skotlowe  v.  Oregon,  etc.,  R.  violated  duty  >vas  shown. 

Co.,  22  Oregon  430.  The  rule  is  somewhat  different  in 

2.  Duty  to  Protect  from  ABsaiilt. — An  the    cases    under  consideration  from 

illustrative  case  is  that  of   Batton  v.  those  where  the  passenger  is  assaulted 
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or  permission,  and  the  same  degree  of  care  to  prevent  injury  is 
not  exacted  as  where  the  passengers  are  actually  on  the  train.* 

while  actually  on  the  cars.  See  Car-  Asenta. — Several  cases  have  arisen  in 
RiERS  OF  Passengers,  vol.  2,  pp.  752,  which  passengers  waiting  on  the  plat- 
764;  Craker  v.  Chicago,  etc.,  R.  CJo.,  form  of  a  station  have  been  injured  by 
36  Wis.  657  (case  of  conductor  kissing  a  mail-bag  being  thrown  from  the 
lady  passenger) ;  Chicago,  etc.,  R.  Co.  postal  car.  The  company  has  con- 
V.  Flexman,  103  III.  546;  8  Am.  &  stantly  been  held  liable  for  such  in- 
Eng.  R.  Cas.  354 ;  43  Am.  Rep-  33 ;  juries  on  the  ground  that,  though  the 
Stewart  r.  Brooklyn,  etc.,  R.  Co.,  90  postal  agent  may  not  have  been  its 
N.  Y.  588;  12  Am.  &  Eng.  R.  Cas.  servant,  or  under  its  control,  still  the 
127;  43  Am.  Rep.  185;  Britton  v.  At-  injury  was  one  which  he  might  rea- 
lanta,  etc.,  Air  Line  R.  Co.,  88  N.  sonably  anticipate,  and  by  the  exercise 
Car.  536;  18  Am.  &  Eng.  R.  Cas.  391 ;  of  ordinary  care  provide  against  by 
43  Am.  Rep.  749;  Flint  v.  Norwich,  warning  the  passengers  or  by  other 
etc.,  Transp.  Co.,  34  Conn.  554.  In  means.  Carpenter  v.  Boston,  etc.,  R. 
these  cases  the  assault  occurred  while  Co.,  97  N.  Y.494;  21  Am.  &  Eng.  R. 
the  passenger  was  actually  on  the  Cas.  331  ;  49  Am.  Rep.  540;  Snow  v. 
cars  and  the  company  was  held  liable.  Fitchburg  R.  Co.,  136  Mass.  552 ;  18 
But  as  was  said  in  the  opinion  in  Batton  Am.  &  Eng.  R.  Cas'.  161 ;  49  Am.  Rep. 
r.  South  and  Norfti  Ala.  R.  Co.,  77  40.  In  the  former  case,  the  court,  by 
Ala.  591 ;  23  Am.  &  Eng.  R.  Cas.  514;  Danforth,  J.,  said:  "The  practice 
54  Am.  Rep.  80,  by  Somerville.  J.,  which  led  to  the  accident  was  a  fa- 
**  The  measure  of  duty  is  admitted  by  miliar  and  usual  one.  It  was  proven 
all  the  authorities,  however,  not  to  be  by  uncontradicted  evidence  that  this 
so  great  as  it  is  after  the  passenger  method  of  discharging  mail-bags  from 
has  boarded  the  train  for  reasons  of  a  the  postal  car  upon  the  platform  pro- 
manifest  nature.  Baltimore,  etc.,  R.  vided  for  passengers,  and  while  they 
Co.  f.  Schwindling,  101  Pa.  St.  258;  were  upon  it  and  exposed  to  injury, 
8  Am.  <&  Eng.  R.  Cas.  544;  47  Am.  had  prevailed  for  a  long  time  under 
Rep.  706.*'  circumstances  from   which   notice   to 

1.  Pennsylvania   Co.  v,  Marion,  X04  the  defendant  might  be  fairly  implied, 

Ind.  239;  27  Am.  &  Eng.  R.  Cas.  132;  and  with  the  actual  knowledge  of  the 

Batton  V.  South  &  North  Ala.  R.  Co.,  defendant's  agent,  in  whose  presence 

77  Ala.  591;  23  Am.  &  Eng.  R.  Cas.  the  act  was   frequently,  if   not   daily, 

514;  54   Am.   Rep.  80;   Moreland    v.  performed.      They    were,     therefore, 

Boston,  etc.,  R.  Corp.,  141  Mass.  31.  chargeable  with  notice  that  the  mail- 

A  carrier  is  held  to  the  highest  de-  bag  was  likely  to  be  thrown  oflf  in  the 
gree  of  care  as  to  the  condition  of  its  same  manner  and  under  the  same  cir- 
engines,  cars,  bridges,  and  other  appli-  cumstances  at  any  arrival  of  a  postal 
ances,  because  negligence  as  to  them  car.  By  this  knowledge  the  defend- 
involves  extreme  peril  to  passengers,  ant  was  brought  fairly  within  the  rule 
but  as  the  detention  of  a  passenger  at  which  enjoins  care,  not  only  on  the 
a  depot,  or  his  exit  to  the  train,  is  not  part  of  itself  and  its  servants,  but  also 
attended  wnth  the  hazards  pertaining  like  care  in  preventing  injury  from  the 
to  the  journey  on  the  cars,  the  degree  careless  or  wrongful  act  of  any  other 
of  care  is  justly  lessened  to  the  extent  person  whom  it  permits  to  come  upon 
that  under  such  circumstances  the  its  premises.''  See  also  Hutchinson 
carrier  is  bound  to  exercise  only  a  rea-  on  Carriers,  ^  499.  In  the  second  case 
sonable  degree  of  care  for  the  protec-  cited,  Snow  v,  Fitchburg  R.  Co.,  136 
tion  of  its  passengers.  But  where  a  Mass.  552 ;  18  Am.  &  Eng.  R.  Cas.  161 ; 
railroad  company  induces  an  unusual  49  Am.  Rep.  40,  attention  was  called  to 
crowd  to  collect  at  its  stations  by  the  fact  that  the  case  presented  was 
means  of  advertisements  and  reduced  entirely  unlike  that  of  the  act  of  a  pas- 
rates,  it  is  bound  to  use  such  means  as  senger  which  the  railroad  company 
are  reasonably  necessary  to  prevent  had  no  reason  to  anticipate  or  power 
injury  to  individuals  from  the  conduct  to  prevent.  For  a  similar  case  see 
or  pressure  of  the  crowd  in  passing  to  James  v.  Missouri  Pac.  R.  Co.,  107 
and  from  the  trains.  Taylor  v.  Penn-  Mo.  480,  where  it  was  alleged  that  the 
sylvania  Co.,  50  Fed.  Rep.  755.  injury   resulted    from    the    mail-bags 

WaiUng  Pasiieiis^rs  IiUvred  by  Poital  driving  plaintiff's  heel  into  a  hole  ia 
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The  duty  exists  on  the  part  of  a  railroad  company  using  a 
depot,  although  it  is  not  the  real  owner  but  only  a  lessee.* 

The  statutes  which  exist  in  many  States,  requiring  railroad 
companies  to  fence  their  tracks,  do  not,  as  a  general  thing,  extend 
to  the  station  and  depot  grounds,  and  injuries  occurring  there  do 
not  impose  a  liability  on  the  company,  unless  actual  negligence 
on  its  part  in  the  management  of  the  trains  or  otherwise  can  be 
shown.^  But  this  exemption  is  considered  to  extend  no  further 
than  to  such  part  of  the  station  grounds  as  public  convenience  or 
necessity  requires  to  remain  open,  and  does  not  excuse  the  com- 
pany for  a  failure  to  fence  its  tracks  at  such  parts  of  the  station 
grounds  as  that  the  public  convenience  would  not  be  disturbed.* 

8.  Persons  to  Whom  Duty  Is  Due. — The  liability  of  the  company 
for  injury  to  passengers  at  stations  rests  on  the  ground  that  it  has 
extended  an  invitation  to  them  to  come  there,  and  has,  therefore, 
assumed  the  duty  to  use  proper  care  to  prevent  injury  to  them.* 
Therefore,  if  a  party  injured  is  not  properly  gt  the  station,  as 
where  he  is  a  mere  loiterer  or  trespasser,  he  cannot  recover,  since 
he  cannot  show  the  existence  of  a  duty  to  him.^     But  the  invita- 

the  station  platform  It  was  held  that  tanks,  a  telegraph  office,  ticket  office, 
the  jury  must  determine  the  question,  etc.,  and  on  which  there  is  a  platform 
But  in  Muster  v,  Chicago,  etc.,  R.  at  which  the  trains  stop,  are  to  be  con- 
Co.,  6i  Wis.  325;  18  Am.  SL  Eng.  R.  sidered  a  station  within  the  meaning 
Cas.  113;  ^o  Am.  Rep.  141,  where  a  of  the  fencing  statute.  Peters  v, 
similar  injury  occurred,  the  company  Stewart,  72  Wis.  133;  35  Am.  &  Eng. 
was  held  not  liable.  It  was  on  the  R.  Cas.  174.  See  also  note  49  Am.  A£ 
ground,  however,  that  as  the  bag  was  Eng.  R.  Cas.  555. 

usually  thrown  out  at  a  point  200  feet  A   mere   side  track,   used  only  for 

west  of  the  depot  the  company  could  loading  and  shipping  tanbark,  there 

not    be  charged   with   notice   that  it  being  no  depot  buildings  or  platform, 

would  be  thrown  out  on   the  station  no  station  or  station  agent,  no  highway 

platform.  leading  thereto,  does  not  make  a  place 

1.  LiablUty  of  Lessee. — Montgomery,  "depot  grounds"  within  the  statute, 
etc.,  R.  Co.  V,  Thompson,  77  Ala.  448 ;  Jaeger  v,  Chicago,  etc.,  R.  Co.,  75 
54  Am.  Rep.  72.  See  Negligence,  Wis.  130;  40  Am.  &  Eng.  R.  Cas.  194. 
vol.  16,  pp.  473-475;  Railroads,  vol.  See  also  Rhines  v,  Chicago,  etc.,  R, 
19,  p.  899  et  seq.  Co.,  75  Iowa  597;  35  Am.  &  Eng.  R.  Cas, 

2.  Company  Not  Bound  to  Fence  Sta-  123;  Kobe  v.  Northern  Pac.  R.  Co.,  36 
tlon  Grounds. — See  Fences,  vol.  7,  pp.  Minn.  518  ;  31  Am.  &  Eng.  R.  Cas.  528. 
911,  926;  Bechdolt  v.  Grand  Rapids,  8.  Indiana,  etc.,  R.  Co.  v.  Quick,  109 
etc.,  R.  Co.,  113  Ind.  343;  35  Am.  &  Ind.  295;  Hooper  r.  Chicago,  etc.,  R. 
Eng.  R.  Cas.  168;  Indiana,  etc.,  R.  Co.  Co.,  37  Minn.  52 ;  Cox  v.  Minneapolis^ 
V,  Sawyer,  109  Ind.  342;  Hooper  v.  etc.,  R.  Co.,  41  Minn.  loi  ;  38  Am.  & 
Chicago,  etc.,  R.  Co.,  37  Minn.  52;  Eng.  R.  Cas.  287;  Atchison,  etc.,  R.  Co. 
Chicago,  etc.,  R.  Co.  v.  Campbell,  47  r.  Shaft,  33  Kan.  521;  i9Am.&Eng.  R. 
Mich.  265 ;  7  Am.  &  Eng.  R.  Cas.  545 ;  Cas.  529;  International,  etc.,  R.  Co.  t*. 
McGrath  v,  Detroit,  etc.,  R.  Co.,  57  Dunham,  68  Tex.  231 ;  31  Am.  &  Eng. 
Mich.  555 ;  22  Am.  &  Eng.  R.  Cas.  574;  R.  Cas.  530 ;  2  Am.  St.  Rep.  484 ;  Kobe 
International,  etc.,  R.  Co.  v,  Dunham,  v.  Northern  Pac.  R.  C0..36  Minn.  518; 
68  Tex.  231 ;  31  Am.  &  Eng.  R.  Cas.  31  Am.  &  Eng.  R.  Cas.  528;  Dinwoodie 
530;  2  Am.  St.  Rep.  484  ;  Prickett  x\  v.  Chicago,  etc.,  R.  Co.,  70  Wis.  160. 
Atchison,  etc.,  R.  Co.,  33  Kan.  748;  23  4.  See  Negligence,  vol.  16,  pp. 
Am.  &  £ng.  R.  Cas.  232.  411,  414  ;  Shear.  &  Red.  on  Neg.  (4th 

Meaning  of  Stationer  Depot  In  This    ed.),  ^  488;  Contributory  Negli- 
Conneotlon.  —  Grounds    on    the    main     gence,  vol.  4,  p.  51. 
track  of   a  road  on  which  are  water        5.  Baltimore,  etc.,  R.  Co.  v.  Schwind- 
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tion  of  the  railroad  company  is  not  confined  to  those  taking  pas- 
sage on  its  trains ;  it  extends  to  the  friends  or  relatives  who  come 
to  the  station  to  meet  or  to  part  with  passengers,^  also  to  a  pas- 
senger's servants;*  and  to  other  persons  to  whom  it  has  extended 
permission  to  enter  upon  the  station  premises.* 

4.  KegUgence. — A  certain  duty  having  been  shown  to  exist,  the 
injured  party  may  recover  only  upon  showing  that  the  company 
has  been  guilty  of  a  want  of  ordinary  care  in  the  performance  of 

ling,    loi    Pa.   St.  258;  8  Am.  &  Eng.  Smyth,  7  C.  B.  N.  S.  731 ;  97  E.  C.  L. 

R.  Cas.  544;  47  Am.  Rep.  706;  Gillis  731;  Knight  v.  Abert,  6  Pa.  St.  472; 

V.  Pennsylvania  R.  Co.,  59  Pa.  St.  141 ;  47  Am.  Dec.  478 ;  Carleton  v,  Franco- 

Lary  r*.  Cleveland,  etc.,  R.  Co.,  78  Ind.  nia  Iron,  etc.,  Co.,  99  Mass.  216;  Corby 

323;'  3  Am.  &   Eng.  R.  Cas.  498;  41  v.  Hill,  4  C.  B.  N.  S.  556;  93  E.  C. 

Am.     Rep.   572    (party   taking   refuge  L.  556. 

from  a  storm  in  an  old  freight  build-  1.  Passenger's    Friends.  —  In    other 

ing) ;   Pittsburgh,  etc.,  R.  Co.  z\  Bing-  words,  the  invitation  of  the  company 

ham,  29  Ohio  St.  364;  23  Am.   Rep.  extends  to  all  who  come  *' to  w^elcome 

751;   Burbank  V.  Illinois  Cent.  R.  Co.,  thecomingor  speed  the  parting  guest." 

42  La.  Ann.  1156;  45  Am.  &  Eng.  R.  Hamilton  z;.  Texas,  etc.,  R.  Co.,  64  Tex. 

Cas.   593  (mere  wayfarer);    Williams  251;  21   Am.  &  Eng.  R.  Cas.  336;  53 

r.  Kansas  City,  etc.,  R.   Co.,  96  Mo.  Am.  Rep.  756;  Texas,  etc.,  R.  Co.  v. 

275  »  37  Am.  &   Eng.  R.  Cas.   329  (by  Best,  66  Tex.  116;  Langan  z;.  St.  Louis, 

playing  in  switch-yard).     Contribu-  etc.,  R.  Co.,  72  Mo.  392;  3  Am.  and 

TORY     Negligence,    vol.    4,    p.   51;  Eng.  R.  Cas.  355;  Pierce  on  Railroads, 

Railroads,    vol.     19,    pp.    933-938;  p.  275;  Negligence,  vol.  16,  pp.  413- 

Shear.  &  Red.  on  Neg.  (4th   ed.),  fjfj  414.     Thus,  in   McKone  v,  Michigan 

702  et  seg.  Cent.  R.  Co.,  51  Mich.  601 ;  13  Am.  & 

A  party  entered  the  station  to  take  Eng.  R.  Cas.  29;  47  Am.  Rep.  596,  the 

a  train,   but  finding  it  had   gone,  re-  plaintiff  had  gone  to   the   station   to 

mained  there  while  waiting  for  a  horse  meet  his  wife,  expected  on  the  next 

car.     It  was  held  that  he   was   not  a  train.     While  there  he  walked  to  an 

person   to  whom  the  company  owed  obscure  part  of   the  station  premises 

the  duty  of  keeping  the  station  prem-  to  relieve  a  call  of  nature,  the  regular 

ises  lighted.     Heinlein  v.  Boston,  etc.,  urinals  having  been  destroyed  by  fire. 

R.  Co.,  147  Mass.  136;  33  Am.  &  Eng.  He  was  injured  by  falling  into  a  hole 

R.  Cas.  500.  negligently    left    unguarded.     It  was 

In  Sweeny  v.  Old  Colony,  etc.,  R.  held  that  he  was  one   to  whom   the 

Co.,    10   Allen   (Mass.)   372;    87  Am.  company  owed  a  duty  to  use  care,  and 

Dec.  644,   the  court,  by   Bigelow,  J.,  he  was  therefore  allowed  to  recover, 

said  :  '*  The  owner  of  land  is  not  bound  2.  Langan  v.  St.  Louis,  etc.,  R.  Co., 

to   protect  or  provide  safeguards  for  72  Mo.  392;  3  Am.  &  Eng.  R.  Cas.  355. 

wrong-doers ;  so  a  licensee  who  enters  3.  In  the  case  of  Tobin  v.  Portland, 

on  premises  by  permission  only,  with-  etc.,  R.  Co.,  59  Me.  183;  8  Am.  Rep. 

out  any  enticement,  allurement,  or  in-  415,  it  was  held  that  "  a  hackman  car- 

ducement  being  held   out  to   him   by  rying  passengers  to  the  railroad  depot 

the  owner  or  occupant,  cannot  recover  for  transportation,  and  aiding  them  to 

damages   for   injuries   caused   by   ob-  alight  upon  the  platform  of  the  com- 

structions  or  pitfalls.     He  comes  there  pany,  is  as  rightfully  upon  the  same  as 

at  his  own  risk  and  enjoys  the  license  the  passengers  alighting.     It  would  be 

subject  to  its  concomitant  perils.     No  absurd  to   protect  the  one  from   the 

duty  is  imposed  by  law  on  the  owner  consequences  of  corporate  negligence 

or  occupant  to  keep  his  premises  in  a  and  not  the  other.''     Barrett  v.  Black, 

suitable  condition  for  those  who  come  56  Me.  498;  96  Am.  Dec.  497. 

there  solely  for  their  own  convenience  So  in  Toledo,  etc.,  R.  Co.  i'.  Grush, 

or  pleasure,  and   who   are   not  either  67  111.  262;    16  Am.  Rep.  618,  a  party 

expressly  invited  to  enter  or  induced  who  went  upon  the  station  platform  to 

to  come  upon  them  for  the   purpose  look  for  certain  freight  belonging  to 

for    which    the    premises  are  appro-  his  employer,  was  held  to  be  entitled 

priated   and  occupied."     Hounsell    v.  to  recover  for  injuries  received  because 
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such  duty.  His  right  to  recover  may  be  lost  by  his  having  been 
guilty  of  contributory  negligence.     The  law  in  this  connection 

has  been  treated  elsewhere,  and  it  will  be  enough  here  to  state 
illustrative  cases.* 

of  a  hole  in  the  platform,  the  company  at  the  station  to  solicit  patronage.  It 
having  been  negligent  in  allowing  the  will  be  seen,  therefore,  that  the  rela- 
hole  to  remain  there.  tionship  existing  between  the  company- 
See  also  St.  Louis,  etc.,  R.  Co.  r-.  and  each  of  these  various  classes  of 
Fairbairn,  48  Ark.  491;  30  Am.  &  Eng.  persons  is  very  different  in  each  case; 
R.  Cas.  166,  where  a  party  was  injured  and  its  measure  of  duty  is  therefore 
who  had  entered  the  station  in  order  to  graded  according  to  the  relationship, 
read  for  another  a  notice  of  stock  that  See  Negligence,  vol.  16,  p.  402,  note 
had  been  killed,  which  a  statute  re-  i,  427;  Railroads,  vol.  19,  pp.  933, 
quired  the  company  to  publish  ;  it  was  935.  See  also  Lucas  zk  Taunton,  etc., 
held  that  the  company  was  liable.  In-  R.  Co.,  6  Gray  (Mass.)  70;  Cooley  on 
galls  7'.  Adams  Exp.  Co.,  44  Minn.  128,  Torts,  p.  605. 

where  a  police  officer  who  usually  vis-  1.  See  the  general  law  of  negligent 
ited  the  station  at  the  time  of  the  ar-  injury  discussed  in  Comparative 
rival  of  trains  was  held  to  be  lawfully  Negligence,  vol.  3,  p.  367;  Con- 
there;  Sullivan  v.  Vicksburg,  etc.,  R.  tributory  Negligence,  vol.  4,  p.  15; 
Co.,  30  La.  Ann.  800;  30  Am.  &  Eng.  Negligence,  vol.  16,  p.  386;  Master 
R.  Cas.  168;  Baltimore,  etc.,  R.  Co.  T'.  and  Servant,  vol.  14,  pp.  804-841. 
Rose,  65  Md.  4S5 ;  27  Am.  &  Eng.  R.  Instances  Where  Recovery  Has  Been 
Cas.  125  (party  injured  while  on  pier  Allowed. — Thus,  a  person  at  the  train 
connecting  two  carrier  lines);  Tebbutt  to  meet  his  wife  being  injured  by  fall- 
V.  Bristol,  etc.,  R.  Co.,  L.  R.,  6  Q^B.  73  ing  into  a  hole  on  the  station  grounds 
(similar  facts).  was  held  entitled  to  recover.  McKone 
Where  the  company  maintains  a  tele-  zk  Michigan  Cent.  R.  Co.,  51  Mich, 
graph  office  at  its  station  for  the  use  of  601;  13  Am.  &  Eng.  R.  Cas.  29;  47 
the  public,  it  is  responsible  to  a  pas-  Am.  Rep.  596.  So  where  there  was  a 
senger  who  is  injured  because  of  the  hole  in  the  depot  grounds  so  near  the 
company's  neglect  to  keep  a  platform  recognized  way  that  a  person  travel- 
erected  by  them,  over  which  the  pas-  ing  at  night  fell  into  it,  the  company 
senger,  in  alighting  from  the  cars,  must  was  held  liable  for  the  injury,  the 
pass  to  reach  the  telegraph  office,  in  plaintiff  having  used  proper  care, 
proper  condition  and  repair.  Cluss-  Cross  t'.  Lake  Shore,  etc.,  R.  Co.,  69 
man  :•.  Long  Island  R.  Co.,  9  Hun  (N.  Mich.  363;  35  Am.  &  Eng.  R.  Cas.  476; 
Y.)  618.  13  Am.  St.  Rep.  399. 

Passengers,  Licensees  and  Trespassers  In  Osborne  ?'.  London,  etc.,  R.  Co., 
— Summary. — A  review  of  the  forego-  21  Q^  B.  Div.  220;  35  Am.  &  Eng.  R. 
ing  cases  in  this  section  will  show  that  Cas.  483,  a  passenger  was  injured  by 
by  **  passengers,"  are  meant  those  who  falling  on  steps  leading  to  the  station, 
come  by  express  or  implied  invitation  ;  the  steps  being  slippery.  He  was  al- 
by  "  licensees,"  those  who  come  there  lowed  to  recover,  although  it  was 
with  the  express  or  clearly  implied  shown  that  he  knew  there  were  other 
permission  of  the  company ;  while  steps  which  he  might  have  used  and 
"  trespassers  '*  includes  all  those  who  that  the  ones  he  did  use  w^ere  dan- 
are  there  without  invitation  or  the  un-  gerous. 

doubted  permission  of  the  company.  A  passenger  injured  by  the  corn- 
One  may  be  a  trespasser  although  the  pany's  servant  sliding  a  trunk  against 
company  seeing  him  on  the  premises  him  was  allowed  to  recover  in  Atchi- 
has  not  ordered  him  off,  so  that  the  son,  etc.,  R.  Co.  z\  Johns,  36  Kan.  769; 
term  includes  all  that  class  of  persons  34  Am.  &  Eng.  R.  Cas.  480 ;  56  Am. 
who  loiter  around   the  station  at  the  Rep.  609. 

time  of  incoming  trains  from  motives  Where  a  person  walking  along  the 

of  curiosity  or    idleness    and    whose  platform  was  injured  by  the  fall  of  a 

presence  has  not  been  objected  to  by  truck,  it  was  held  that  there  was  no 

the  company.     A  good  instance  of  the  willful   negligence  and  that  the  party 

class  represented  by  the  licensee  is  the  was  bound  to  show  himself  free  from 

hackman  or  the  hotel  drummer  who  is  contributory    negligence.     Louisville^ 
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etc.,  R.  Co.  r.  Shanks,  94  Ind.  598;  19  and  wind,   she  fell  down  a  flight  of 
Am.  &  Eng.  R.  Cas.  28.  three  steps  from  the  platform  and  was 
In  Keefe  v.  Boston,  etc.,  R.  Co.,  142  injured.     There  was  no  defect  in  the 
Mass.  251  ;  27  Am.  &  Eng.  R.  Cas.  137,  platform  or  steps,  and  the  injury  oc- 
a  passenger  started  to  leave  the  plat-  curred  more  than  an  hour  after  she 
form  at  a  place  not  intended  for  that  had   left    the   platform.     It  was  held 
purpose.     While  still  on  the  platform  that  the  question  of    negligence  and 
she  received  an  injury  caused  by  the  of  proximate  cause  was   properly  left 
negligence  of  the  company's  servants,  to  the  jury.     The  verdict  for  $2,538 
She  was  allowed  to  recover.  was  set  aside  as  excessive ;  but  a  sub- 
In  Sullivan  v,  Vicksburg,  etc.,  R.  sequentonefor  $1,500  was  sustained. 
Co.,  39  La.  Ann.  800  ;  30  Am.  &  Eng.  In  Bennett  r.  New  York,  etc.,  R. 
R.  Cas.   168,  a  party  standing  on   a«    Co.,  57  Conn.  422 ;  41  Am.  &  Eng.  R. 
platform  was  injured  by  a  projecting  Cas.  184,  it  was  said  that  a  passenger 
brake  from  a   passing  train.     It  was  using    an    unlighted    stairway    when 
held    that   the    company's    employes  there  were  lighted  stairways  leading  to 
seeing  the  plaintiff  there  were  bound  the  same  place  must  be  considered  to 
to  recognize  the   danger  and   guard  have  assumed  the  risk  of  accident, 
against  it,  and  were  guilty  of  negli-  In  Delaware,  etc.,  R.  Co.  z\  Traut- 
gence   for    not  doing    so.     See   also  wein,  52  N.  J.  L.  169;  41  Am.  &  Eng. 
I>obiecki   v.  Sharp,  88  N.  Y.  203;  8  R.  Cas.  187;  19  Am.  St.  Rep.  442,  a 
Am.  &  Eng.  R.  Cas.  485  (passenger  party  was  injured  owing  to  a  defective 
injured    by    projecting    platform    of  stairway.     It  was  held  that  the  corn- 
train)  ;  Archer  v.  New  York,  etc.,  R.  pany  was  not  absolved  from  the  duty 
Co,  106  N.  Y.  589;    Langan   v,  St.  of  keeping  the  stairway  in  repair  by 
^uis,  etc.,  R.  Co.,  72  Mo.  392 ;  3  Am.  the  fact  that  it  provided  another  pas- 
&  Eng.  R.  Cas.  355  (injury  caused  by  sage  way  and  that  the  passenger  was 
projecting   bumper  of   engine) ;    Bu-  justified  in  using  it,  since  it  was  held 
chanan  v.  West  Jersey  R.  Co.,  ^2  N.  J.  out  by  the  company  as  one  of  its  pas- 
^*  ^^S»    41  A-m.  &   Eng.  R.  Cas.  59  sage  ways.     Knight  v.  Portland,  etc.» 
/woman  injured  in  trying  to  avoid  pro-  R.  Co.,  56  Me.  234;  96  Am.  Dec.  449; 
jection).  McElroy  v.   Nashua,  etc.,   R.   Co.,  4 

^n  Moses  T'.  Louisville,  etc.,  R.  Co.,  Cush.  (Mass.).  400;  50  Am.  Dec.  794. 

39  La.  Ann.  649;   30  Am.  &  Eng.  R.  In  numerous  cases  the  whole  mat- 

*•  55^1  4  A.m.  St.  Rep.  231,  a  person  ter  hasl^een  left  to  the  jury  to  deter- 

^^'alking  to  board  a  sleeping  car  was  mine  from  the  facts  whether  or   not 

'{JJ**red  by  falling  from  a  walk  leading  the    party   should   recover.    Missouri 

Jyereto  by  reason  of  insufficient  lights.  Pac.  R.  Co.  r.  Neiswanger,  41    Kan. 

We  ivas  allowed  to  recover.  621 ;  39  Am.  &  Eng.  R.  Cas.  471 ;   ij 

^■^r*    Boyce  t',  Manhattan  R.  Co.,  118  Am.  St.  Rep.  304;  Stafford  v.  Hanni- 

^'^'  3*4  ■»  4'  Am.  &  Eng.  R.  Cas.  Ill,  bal,  etc.,   R.   Co.,   22   Mo.   App.  333; 

*  passenger  at  an  elevated  station  fell  Gulf,  etc.,  R.  Co.  v.  Fox  (Tex.),  33 

nto    skn  unguarded   hole  in  the  plat-  Am.  &  Eng.  R.  Cas.  543. 

^rni     while  getting  on  the  train.     It  See  also  for  other  cases  Nicholson  v. 

j^^     lield  that   the  case  was  for  the  Lancashire,  etc.,   R.  Co.,  3  II.  &  C. 

^^'-  534;  Longmore  v.  Great  Western   R. 

-^.^    Patten  r.  Chicago,  etc.,  R.  Co., 32  Co.,  19  C.  B.  N.  S.,  183  ;  115  E.  C.  L. 

>^  '^-   524;  36  Wis.  413,  the  plaintiff,  a  183;  Toomey  v,  London,  etc.,  R.  Co.^ 


^  *^^^^  was  not  upon  any  public  high-  Burbank   x\  Illinois  Cent.  R.  Co.,  42 

(^  ^•»   ^was  not  open  or  lighted,  nor  was  La.  Ann.    1156;   45   Am.   &    Eng.   R, 

fj^?^^^    anyone  there  to   give   her  in-  Cas.  593;  Wallace  i'.  Wilmington,  etc., 

c^rr^^tion.     Being  ignorant  of  the  lo-  R.  Co.  (Del.   1889),   18  Atl.  Rep.  818 

111  *^>'',  and  seeking  in   the  dark  the  (proper  instructions  where  passenger 


j^^**>way  on  which  she  knew  the  house  alighting  at  a  strange  place  submitted 
5^  ^*"liicn  she  was  to  stay  was  situated,  himself  to  the  guidance  of  a  third  per- 
\^  ^    bailed  to  find  the  way  of  access  to    son) ;  Stoaks  v.   Suffolk,  etc.,  R.  Co., 


^  ^"Tid,  becoming  bewildered,  returned  107  N.  Car.  178;  Watson  v,  Wabash, 

^^  "^Vie  station,  and  afterwards,  in  try-  etc.,  R.  Co.,  66  low^a   164;  19  Am.  & 

^^  to  reach  the  other  end  of  the  plat-  Eng.  R.  Cas.  114. 

^^^xi  to  shelter  herself  from  the  cold  Instances  Where  Recovery  Was  De- 
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Bled. — In  Reed  v,  Richmond,  etc.,  R.  Atl,  Rep.  894,  where  it  was  held  to  be 

Co.,  84  Va.   231 ;  33  Am.  &  Eng.  R.  negligence   per  se  to    leave  a    horse 

Cas.  503,  it  was  said  to  be   not  only  standing  unfastened  and  unattended  at 

negligence,  but  recklessness,  for  a  pas-  a  railroad  station.     See  also  Olson  v, 

senger,   who   is  staying  at  a  railway  Chicago,  etc.,  R.  Co., 81  Wis.  41,  where 

station,  on  a  dark  night,  when  the  plat-  plaintiff,  wishine:  to  get  to  his  team, 

form   lamp  has  been   temporarily  re-  which  he  had  left  unhitched,  hurriedly 

moved,  to  go  out  on  the  platform  and  jumped  from  the  platform,  and  in  so 

walk  to  the  end  of  it,  and,  therefore,  doing  landed    on   a    rapidly    moving 

she  can   not   recover  if   in   so  doing  engine.  Recovery  was  denied.  Forsyth 

she  falls  off  and  is  injured.  v,  Boston,  etc.,  R.  Co.,  103  Mass.  511. 

In  Ryan  r.  Manhattan  R.  Co.,  121  In  Toomey  t'.  London,  etc.,  R.  Co., 
N.  Y.  126;  44  Am.  &  Eng.  R.Cas.  426,  ^3  C.  B.  N.  S.  146;  91   E.  C.  L.  146,  it 
the  passenger  alighting  from  the  train  appeared  that  on  the  platform  of   the 
wasinjuredby  falling  through  the  open  station  there  were  two  doors  in  close 
space  between  the  station  platform  and  proximity  to  each  other ;  the  one  (a 
the  car.    It  was  held  error  in  the  court  water-closet)  had  painted  over  it  the 
to   instruct  the  ]ury  to  find  as  a  fact  words    '*  For    Gentlemen ; "    on     the 
that  an  opening  eight  inches  in  width  other  were  the  words  "  Lamp  Room." 
was  negligence,  in  the  face  of  the  un-  The  plaintiff  having  occasion  to  gfo  to 
contradicted    evidence  that    such    an  the  urinal  inquired  of  a  stranger  where 
opening  at  that  point  was  absolutely  he  should  find  it,  and,  having  received 
necessary  for  the  safe  operation  of  the  direction,  by  mistake  entered  the  lamp 
train,  owing  to  the  platform  being  built  room,  and  was  injured  there  by  falling 
on  a  curve.     So  in  LafTIin  v.  Buffalo,  down  some  steps.     It  was  held  that,  in 
etc.,  R.  Co.,  ic6  N.  Y.  136;  30  Am.  &  the  absence  of  evidence  that  the  place 
Eng.  R.Cas.  596;  60  Am.  Rep.  433,  a  was  more  than  ordinarily  dangerous, 
woman  injured  in  attempting  to  alight  the  judge  was  justified  in  nonsuiting 
from  a  car  at  night  was  not  allowed  to  the  plaintiff,  on  the  ground  that  there 
recover,   knowing  that  the    platform  was  no  evidence  of  negligence  on  the 
had  been  used  for  several  vears  and  no  part  of  the  company, 
one  had  been  seriously  injured.  Where  a  person,  on  leaving  a   rail- 
In  Potter  f.  Wilmington,  etc.,  R.  Co.,  road   station,  in   order   to    reach    the 
92  N.  Car.  541 ;  21  Am.  Si  Eng.  R.Cas.  highway,  is  compelled  to  walk  along 
328,  a  girl  about  to  take  passage  on  a  the   company's  tracks  or  go  through 
train  caught  her  foot  on  a  rail  and  fell  private  property  by  a  way  over  which 
down,  breaking  her  arm.    The  rail  was  travel  is  forbidden,  and  while  walking 
not  defective,  and  had  the  girl  looked  along  the  tracks  towards  the  highway, 
she  could  have  avoided  injury.     It  was  steps  from   one  track  to  another    to 
held  that  the  company  was  not  liable,  avoid  a  train  and  is  struck  by  a  train 
Cases  of  Contributory  Negligence. — In  coming  from   the  opposite    direction 
Kalembach  v.  Michigan  Cent.  R.  Co.,  and  killed,  it  is  proper  for  the  court  to 
87  Mich.  509,  the  plaintiff  was  at  the  refuse  to  adjudge  him  guilty  of  con- 
railroad  station  unloading  barrels  from  tributory    negligence    in    using     the 
his  wagon  onto  a  car.     His  team  be-  tracks,  as  no  safe  way  is  provided   by 
came  frightened  by  the   moving  car  the  company  for  reaching  the  high- 
and  ran  away,  throwing  him  from  the  way.     Reid  7*.  New  York,  etc.,  R.  Co., 
wagon,  thereby   causing  him    injury.  63  Hun  (N.  Y.)  630.     And  see  Balti- 
The  team  had  "run  away  with  him  and  more,  etc.,  R.  Co.  v.  Kane,  69  Md.  1 1 ; 
with  others  before.    It  was  held  proper  9  Am.  St.  Rep.  387. 
for  the    jury  to  consider  whether  or  Ferryboat      Landing.  —  Where    the 
not  he  had  been  guilty  of  contributory  bridge  of  a  ferry  and  the  deck  of    a 
negligence  in  having  the  team  where  ferryboat  are  required  to  be,  and  usu- 
they  might  become  frightened.    And  ally  are,  kept  as  nearly  even  as  possi- 
held,  also,  that  a  verdict  of  $150  would  ble,  one  scarcely  ever  projecting  above 
not  be  set  aside  as  inadequate,  the  court  the  other   more  than  an  inch  and    a 
having    properly   charged   as    to    the  half,   and  a  passenger   who  has   used 
measure  of  damages,  and  there  being  the     ferry     for     years     and     always 
nothing  to  show  that  the  plaintiff  was  found  the  deck  and  bridge  on  a  level, 
for   more   than  two  weeks  unable  to  steps   from    the   bridge,   when    dimlv 
work,  or  that  he  was  at  an>'  expense  lighted,  to  the  deck,  without  looking., 
for  medical  aid.     See  also  Edwards  v.  and    sustains   a   fall,   the  deck   being 
Philadelphia,  etc.,  R.  Co.  (Pa.  1S92),  23  eighteen  inches  below  the  bridge,  he 
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:iid!ixiii  at  Stettons.       STA  TIONS  {RAILROAD),     Ananlt  by  8«muiti. 

5.  Afliaiilt  by  Station  Servants. — Most  of  the  cases  arising  in  this 
connection  are  those  in  which  a  person  was  ejected  from  the  sta- 
tion premises  by  the  agent  in  charge,  because  of  a  violation  of  a 
regulation  of  the  company.  Such  cases  turn  upon  the  right  of 
the  company  to  make  such  a  regulation ;  if  the  right  to  expel 
exists  and  is  exercised  properly,  no  cause  of  action  arises  for  the 
expulsion.*  If,  however,  the  expulsion  is  made  in  a  rude  and 
unnecessarily  violent  manner,  the  person  expelled  may  recover 
damages  due  to  such  excess  of  violence.* 

is   not  guilty  of  contributory   negli-  plaintiff    claimed    that    he  had   been 

gence  in  not  looking  before  stepping,  misled  by  information  that  the  train 

for  under  the  circumstances  he  is  jus-  which  struck  him  was  late,  whereas,  in 

tified  in  assuming  the  safety  of  the  fact,  it  was  on  time  or  nearly  so,  and 

step.    Race  r.  Union    Ferry    Co.,    19  that,  acting  upon  such  information,  he 

N.  Y.  Supp.  675.  was  crossing  its  track  when  it  suddenly 

SvUence.  —  See    generally    Negli-  ran  upon  him  and  struck  him.     It  was 

GENCE,  vol.    16,  p.  386.     Evidence  of  held  competent  to  rebut  any  inference 

other  accidents  at  the  same  place  was  of  contributory  negligence  that  might 

held  admissible   in   Missouri  Pac.  R.  arise  from  the  circumstances  of  the  ac- 

Co.  V.  Neiswanger,  41  Kan.  621 ;  39  Am.  cident  to  introduce  to  the  jury  declara- 

&  Eng.  R.  Cas.  471,  477,  note;  13  Am.  tions  of  strangers  to  the  record  made 

St  Rep.  304.     Contra^  Early  v.  Lake  in  his  presence  that  the  train  was  late. 

Shore,  etc.,   R.  Co.,  66  Mich.  349;  30  It  was  held,  also,  that  in  such  a  case,  if 

Am.  &  Eng.  R.  Cas.  163;  Central  R.,  it  becomes  material  to  establish  that 

etc.,  Co.  V.  Smith,  80  Ga.  526;  34  Am.  the  plaintiff  was  at  the  station  to  take 

&  Eng.  R.  Cas.  456.  passage  on  one  o|  its  trains,  a  declara- 

Where  the  injury  occurred  in  De-  tion  made  by  him  as  he  left  his  house 

cember,  evidence  of  the  condition  of  on  the  way  to  the  station  that  he  was 

the  platform  in  March  following  is  not  going  to  another  station  of  the  same 

competent,  unless  it  can  be  shown  that  railway  is  competent  evidence  to  estab- 

its  condition  was  unchanged   during  lish  his  character  as  a  passenger.     In 

that  time.     Pennsylvania  Co.  v.  Ma-  such  case,  the  condition  of  the  place 

rion,  104  Ind.  239;  27  Am.  &  Eng.  R.  of  crossing  at  the  time  of  the  accident, 

Cas.  132.  whether    thronged    with    people    or 

In  Cross  v.  Lake  Shore,  etc.,  R.  Co.,  otherwise,  is  evidence  tending  to  prove 

69  Mich.  363 ;  35  Am.  &  Eng.  R.  Cas.  its  condition   in   this   respect   and  is, 

476;  13  Am.  St.  Rep.  399,  evidence  of  therefore,  competent, 

a  civil  engineer  was  admitted  to  show  1.  See  this  question  discussed  in  the 

that  the  hole  on  the  station  premises  various  sections,  jtf/r<7,  this  title,  i?«/^5 

was  in  a  dangerous  place  and   needed  and  Regulations  Regarding  Stations, 

protection.  Com.  v.  Power,  7   Met.   (Mass.)   596; 

In  Railway  xk  Barger,  52  Ark.  78,  an  41  Am.  Dec.  465. 
action  against  a  railroad  company  for  2.  See  Railroads,  vol.  19,  pp.  907- 
injuries  received  from  falling  into  a  910;  Johnson  t^.  Chicago,  etc.,  R.  Co., 
hole  in  the  station  platform,  the  state-  58  Iowa  348;  8  Am.  &  Eng.  R.  Cas. 
ment  of  the  station  agent  of  the  com-  206  (master  liable  only  for  acts  of  serv- 
panj,  made  at  the  time  of  the  accident,  ant  within  the  scope  of  his  employ- 
that  the  hole  "  ought  to  have  been  m'ent) ;  People  t'.  McKay,  46  Mich, 
fixed,"  was  held  incompetent  to  show  439;  8  Am.  &  Eng.  R.  Cas.  205;  41 
unreasonable  delav  on  the  part  of  the  Am.  Rep.  169  (passenger  ejected  for 
company  in  repairing  the  platform,  spitting  on  floor;  undue  violence  hav- 
and  its  admission  was,  therefore,  a  re-  ing  been  used,  a  conviction  for  assault 
versible error.  was  sustained);    Beeson   t^   Chicago, 

Lake  Shore,  etc.,  R.  Co.  v,  Herrick  etc.,  R.  Co.,  62  Iowa  173;  13  Am.  & 

(Ohio,  1S92),  29  N.  E.  Rep.  1052,  was  Eng.  R.  Cas.    45   (prostitute    ejected 

an  action  against  a  railroad  company  from  depot). 

to  recover  damages  for  injuries  re-  The  mere  fact  that  a  woman  is  a 
ceived  at  one  of  the  stations  by  being  prostitute  does  not  authorize  her  ex- 
struck  by  an    incoming    train.    The  pulsion  if  she  conducts  herself  in  an 
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Condemnation  of  Land.    STATIONS  {RAILROAD),  Condemnation  of  Land* 

As  to  Other  assaults  upon  passengers  waiting  at  the  station  the 
general  rule  applies,  that  the  railroad  company  is  not  liable  in 
damages  unless  the  assault  was  committed  by  a  servant  in  the 
scope  of  his  employment,  or  unless  the  company  was  guilty  of 
negligence  in  failing  to  provide  against  such  injuries.^ 

VI.  COKDEMNATIOH  OF  LAND. — The  railroad  station  is  an  essen- 
tial part  of  the  railroad,  so  that  land  may  be  condemned  for  sta- 
tion sites,  this  being  a  public  use.* 

orderly  and   proper  manner.     Brown  company  liable  to  an  action  for  false 

V,  Memphis,  etc..  R.  Co.,  7  Fed.  Rep.  imprisonment,  admitting  that  the   ar- 

51;  I  Am.  &  Eng.  R.  Cas.  247,  (tff^g  rest   was  wrongful.      Nor  could    the 

5  Fed.  Rep.  499.  plaintiff  recover  on   the  ground  that 

1.  In  Christian   v.   Columbus,   etc.,  the  railroad  company  owed   him    the 

R.  Co.,  79  Ga.  460;  38  Am.  &  Eng.  R.  duty  to  protect  him  from  injury  while 

Cas.  261,  a  party  lawfully  at  the  station  occupying  its  accommodations  in    the 

on  business  with  the  railroad  company,  relation  of  passenger.     Compare  C&T' 

while  transacting   his    business  with  penter  v.  Boston,  etc.,  R.  Co.,  97  N. 

the  company's  agent  was  assaulted  by  Y.494;  21   Am.  &  Eng.  R.  Cas.  331; 

the  latter  and  killed.     It  appeared  that  49  Am.  Rep.  540. 

the  agent  was  subject  to  temporary  fits  Where  a  complaint  alleges  that 
of  insanity  and  the  company  knew  of  plaintiff  was  lawfully  entering  defend - 
this  when  they  employed  him.  It  was  ant's  coach  as  a  passenger  when  one 
held  that  the  company  must  respond  of  defendant's  employes  violently 
in  damages.  In  Dean  v.  St.  Paul  jerked  him  off  the  car  so  as  to  cause 
Union  Depot  Co.,  41  Minn.  360;  39  him  to  fall  between  the  moving  cars 
Am.  &  Eng.  R.  Cas.  360,  the  depot  and  the  station  platform,  in  conse- 
company  leased  to  a  tenant  a  room  in  quence  of  which  he  received  serious 
the  depot  where  he  carried  on  the  injuries,  it  states  a  cause  of  action  con- 
business  of  storing  for  hire  the  light  sisting  of  an  unlawful  assault  directly 
baggage  of  travelers.  The  plaintiff  causing  the  injuries  complained  of. 
arriving  in  one  of  the  trains  went  to  Harrold  v.  Winona,  etc.,  R.  Co.,  47 
the  said  room  to  get  his  valise  checked  Minn.  17. 

and   while   there  was    assaulted    and  2.  Condemnation  of  Land  for  Btatlons. 

beaten  by  an  employ^  of  the  company's  — See   Eminent   Domain,   vol.   6,  p. 

tenant.     It  appeared  that  this  employ^  524;    Lawrence  r.  Morgan's  La.,  etc., 

was  of    savage  and  vicious  propensi-  R.,  etc.,  Co. ,39  La.  Ann.  427  ;  30  Am.  & 

ties  and  had  more  than  once  in  times  Eng.  R.  Cas.  309;  4  Am.  St.  Rep.  265. 

past  attacked  and  beaten   persons  on  Compare  Plymouth  R.  Co.  r.  Colwell,. 

the  premises,  all  of  which  was  known  39  Pa.  St.  337 ;  80  Am.  Dec.  526. 

to   the   defendant  company.      It  was  See,  also,  as  to  the  quantity  of  land 

held   that    the   plaintiff    had   a   good  to  be  taken,  the  province  of  the'  jurj% 

cause  of  action.     See  also   Batton  t*.  court,  and    company    respectively,  as 

South,  etc.,  Ala.  R.  Co., 77  Ala.  591 ;  23  to   determining    the  proper    amount. 

Am.  &  Eng.  R.  Cas.  514;  54  Am.  Rep.  Smith   v.  Chicago,  etc.,  R.   Co.,    105 

80  (company  not  liable  for  assault  by  111.  511 ;  14  Am.  &  Eng.  R.  Cas,  384. 

third  parties).  In  Coww^tZ/ck/ the  statute  authorizes 

In  Mulligan  v.  New  York,  etc.,  R.  railroads  to  take  a  street  for  depot  pur- 
Co.,  14  L.  R.  A.  791,  a  railroad  ticket-  poses  in  altering  its  line  of  road,  sub- 
agent  to  whom  a  bill  had  been  handed  ject,  however,  to  the  right  of  the  rail- 
in  payment  for  a  ticket,  believing  it  to  road  commissioners  to  approve  or  dis- 
be  counterfeit,  procured  the  arrest  of  approve  it.  State  v.  Railroad  Com'rs, 
the  person  who  tendered  him  the  bill.  56  Conn.  308  ;  36  Am.  &  Eng.  R.  Cas. 
After  the  arrest  and  imprisonment  of  510. 

the  party  it  was  discovered  that  the  So   in   lotva^  the   railroad   commis- 

bill  was  a  good  one  and  the  arrest  was  sioners  have  jurisdiction  of  application 

therefore  without  cause.     It  was  held  for  lands  for  additional  station  grounds, 

that  the   ticket-agent  was  not  acting  Jager  r.  Dey,  So  Iowa  23  ;   42  Am.  & 

within   the  scope  of  his   business   in  £ng.  R.  Cas.  ^83. 

procuring  the  arrest  so  as  to  make  the  The  Wisconsin  statute  is  construed 
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OeliiitiaD.  STA  TUTE  MILE—STA  TUTE  OF  WILLS.  Drtnitlwi. 

* 

Station  grounds  have  been  taken  for  highway  purposes  under 
the  exercise  of  the  power  of  eminent  domain.^ 

STATUTE  MILE.— See  MiLE,  vol.  15,  p.  389. 

STATUTE  OF  DESCENT  AHD  DMTEIBTTTIOir.— See  SUCCES^ 

SIGN. 

STATUTE  OF  FEAUDS.— See  Frauds  (Statute  of),  vol.  8, 
p.  657. 

STATUTE  OF  JEOFAILS. — See  Amendment,  vol.  i,  p..  546; 
Jeofails,  vol.  11,  p.  926;  Pleading,  vol.  18,  p.  467. 

STATUTE  OF  LDDTATIOITB.— See  LIMITATION  OF  ACTIONS^ 
vol.  13,  p.  667. 

STATUTE  OF  USES. — See  Real  Property,  vol.  19,  p.  1028 ; 
Trusts;  Uses. 

STATUTE  OF  WILLS.— See  Wills. 

to  allow  railroad  companies  to  occupy  9  Phila.  (Pa.)  563  (company  entitled  to- 

highways  with  their  roads  in  certain  damages    in   such  case) ;    Sackett  v, 

cases,  but  never   with    their    depots.  Greenwich,   38    Conn.    526;    Albany 

Bussian  v.  Milwaukee,  etc.,  R.  Co.,  56  Northern  R.  Co.  v.  Brownell,  24  N.  Y. 

Wis.  325;   10  Am.  &  Eng.   R.   Cas.  345;  Railroads,  vol.  19,  pp.  865-7; 

716.  Eminent  Domain,  vol.  6,  pp.  535-7. 

Laws  of  J/iJji>jf//i  (1888,  ch.  26,  5  Station  premises  may  not  be  con- 
2)  provide  that  the  railroad  commis-  demned  for  highway  purposes  under 
sioners  are  authorized  to  designate  the  the  General  Railroad  act  of  New  Tork, 
site  of  any  new  depot,  and  to  prescribe  Prospect  Park,  etc.,  R.  Co.  v.  Wil- 
the  number  and  dimensions  of  the  liamson,  91  N.  Y.  552  ;  14  Am.  &  Eng. 
rooms  therein,  and  provide  for  a  pen-  R.  Cas.  34.  The  court,  by  Rapallo,  J.^ 
alty  of  I50  a  day  against  a  railroad  said :  '*  Reference  has  also  been  made 
for  neglecting  to  comply  with  such  to  the  statutes  relating  to  laying  out 
order.  The  penalty  cannot  be  en-  highways,  and  among  others  to  the 
forced  where  a  new  depot  was  ordered  provisions  of  i  R.  S.  514,  §^  58,  64, 
to  be  built,  but  the  number  of  rooms  which  prohibit  laying  out  highways 
was  not  prescribed.  State  v,  Ala-  through  improved  lands  without  com^ 
bama,  etc.,  R.  Co.,  67  Miss.  647 ;  42  pensation.  The  lands  in  question  are 
Am.  &  Eng.  R.  Cas.  681.  The  court,  certainly  improved  lands,  and  the  title 
by  Woods,  C.  J.,  said  :  "  The  obvious  of  the  plaintiff  thereto  is  unquestion- 
and  reasonable  construction  of  the  able.  But  we  do  not  rest  our  decision 
Matute  shuts  us  up  to  the  conclusion  upon  that  point,  but  upon  the  fact  that 
that  before  the  railroad  company  can  these  lands  having  already  been  law- 
be  required  to  erect  a  new  depot  or  fully  appropriated,  under  the  right  of 
station  house  (not  to  see  that  a  suitable  eminent  domain,  to  a  public  purpose, 
reception  room  is  provided,  nor  to  express  and  direct  legislative  authority 
have  additions  or  alterations  in  exist-  is  necessary  to  justify  their  appropria- 
ing  depots  made),  the  railroad  com-  tion  by  proceedings  in  invitum  to  ft 
missioners  shall  *  prescribe  the  number  different  public  purpose,  and  that  gen- 
and  dimensions  of  the  rooms  therein  eral  laws  authorizing  the  laying  out  of 
for  passengers,  designating  and  pro-  highways  are  not  sufficient.  In  re- 
Tiding,  if  deemed  proper,  separate  spect  to  the  crossing  of  railroad  tracks 
rooms  for  the  sexes  and  for  the  by  highways,  such  express  authority  is 
races.* "  contained  in  the  General  Railroad  Act, 

1.  Statton  Oroundfl  Taken  for  Hlgli-  but  this  authority  does  not  extend  U> 

^*y. — State  f.  Drummond,  46  N.  J.  L.  lands  taken  for  depot  purposes."    Com- 

644;  20  Am.  &  Eng.  R.  Cas.  13;  Phil-  pare  Albany,  etc.,  R.  Co.  v.  Brownell^ 

adelphia,  etc.,  R.  Co.  v,  Philadelphia,  24  N.  Y.  345. 
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Synopiii* 


STATTTTE8. 

I.  Definition,  143. 
II.  Classification,  143. 

1 .  In  Respect  to  Nature  and  Ob^ 
ject,  143. 

a.  Declaratory^  143. 

(i)  AMrmative^  143. 

(2)  JNegative^  144. 
h.  Remedial^  144. 
c.  Penal^  144. 

2.  In  Respect  to  Subject-matter 

■     144- 

a.  Public,  144. 

b.  Private,  146. 

c.  General^  148. 
</.  Locals  152. 

3.  /»  Respect  to  Compliance  Re- 
quired,  153. 

a.  Mandatory,  153. 
^.  Directory,  153. 
c.  Prohibitory,  154. 
</.  Permissive,  154. 

4.  /»  Respect  to   Time  of  Pas- 
sage, 154. 

a.  Ancient  and  Modern,  154. 

5.  /»  Respect  to   Time  of  Tak- 
i^ff^ff^ct,  154. 

<i.  Prospective,  154. 
^.   Retrospective,  155. 

6.  /«  Respect  to  Duration,  155. 
a.  Perpetual,  155. 

^.    Temporary y  155. 
III.  Enactment,  155. 

1.  y/zr  Legislature,  155. 
a.  Status^  155. 

^.   Organization,  158. 

c.  Extra  Sessions,  159. 

</.  Powers  and  Limitations^ 

161. 
«.  Rules ^  162. 

2.  Introduction,  163. 

3.  Readings,  166. 

4.  Passage,  168. 

a.  Actual  Passage,  168. 
^.  jTcflj  «»</  IVays  on  Pinal 
Passage,  171. 

5.  Signing  by  Presiding  On- 
cers, 173. 

6.  Presentation  to  Exccutive,i'j6. 

7.  Legislative    Power    of   Re- 
call^ 179. 

8.  Executive  Functions^  180. 
<i.  /«  General,  180. 

3.   Z'tw^  Allowed  for  Delib- 
eration and  Action,  182. 
(i)  Effect     of    Adjourn- 
ment, 1S2. 
(2)  Specific    Time;    How 
Computed,  184. 
c.  Approval,  184. 
<f.  Return,  186. 

(i)  /»  General,  186. 


(2)  3/b^f,  187. 

(3)  Prevention     by     Ad" 
journment,  180. 

9.  Enactment    Without    Execu- 
tive Approval,  189. 

10.  Passage  Over  Veto^  190. 

11.  Authentication,  190. 

12.  Filing  of  Enrolled  Bills,  190. 

13.  Legislative  Journal,  191. 
<7.  /«  General,  191. 

^.  Conclusiveness,  193. 

c.  Proof,  195. 

</.  Journal  as  Evidence  {Stt 
infra,  this  title,  Tie  £»- 
rolled  Bill),  196. 

14.  r^^  Enrolled  Bill,  196. 

a.  Prima  Facie  Validity,  196. 

^.  Evidence  to  Impeach,  199. 

(i)  First    View — Conclu- 

siz'eness  of  Bill,  202. 
(2)   Second      View — -./w- 
peachment  by  Journal, 
208. 
IV.  Time  of  Taking  Effect,  213. 

1.  Early  Rule,  213. 

2.  When  No  Time  Is  Fixed,  213. 

3.  From  Passage,  214. 

4.  From   Future   Day   Named, 
217. 

5.  From  Publication,  219. 

6.  6^/o»  a  Contingency,  221. 

7.  When      Containing      Emer- 
gency Clause,  222. 

8.  Postponement  of    Operation 
of  Part,  227,. 

V.  Validity  and  Effect,  224. 

1.  Generally,  224. 

2.  Statutes   Unconstitutional  in 
Part,  225. 

3.  Statutes  Ambiguous^  Defect- 
ive, or  Inconsistent,  228. 

4.  Statutes  as  Evidence,  220. 
VI.  Titles  and  Subjects  Under  Con- 
stitutions, 229. 

1.  Constitutional      Provisions, 

229. 

2.  Title  Broader  than  Statute, 

232. 

3.  Statute  Broader  than  Title, 

232. 

4.  General  Rules,  234. 

5.  Illustrations,  241. 

a.  Miscellaneous  Instances, 
241. 

^.  Municipal  Corporations, 
247. 

c.  Counties  and  County  Offi- 
cers, 250. 

</.  Railroad  Companies,  253. 

e.  Streets    and    Highways, 

255- 
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Byiioptii.- 


/.  Schools^  257. 

g.  Taxation^  258. 

h.  Intoxicating'  Liquors^  360. 

f .  Crimes     and     Criminal 

Procedure^  262. 
j.  Civil  Procedure  and 
Courts,,  265. 

6.  Amendatory  and  Repealing 
Acts,  26S. 

7.  One  or  More  Subjects^  268. 
VII.  Amendment,  276. 

1.  General  Rules ^  I'jd, 

2.  Form,  211, 

a.  In  General,  277. 

b.  By  Reference  to  Title^ 
278. 

3.  Effect,  284. 

4.  Construction,  285. 
VIII.  Pleading.  286. 

1.  Public  Statutes 9  286. 

2.  Private  Statutes,  288. 

3.  Foreign  Laws,  2)69. 

4.  Misrecitalsy  291. 
IX.  Proof,  293. 

1.  Public,  293. 

A.  Domestic,  293. 
^.  Foreign,  293. 

2.  Private,  296. 

X.  Interpretation  and    Construc- 
tion, 296. 

1.  Meaning  of  the  Terms, 'ic/^. 

2.  Object,  297. 

3.  Literal  Construction,  298. 

4.  Where  Meaning  Is  Ambigu- 
ous, 305. 

5.  General  Means  of  Learning 
Intent  by  Reference  to,  306. 
«.  Context,  306.  • 

^.  Statutes  in  Pari  Materia, 

r.  Purpose  and  Object,  319, 
</.  Subject- Matter,  322. 
(i)  /«  General,  322. 

(2)  Technical  Words,  32^ 

(3)  Popular  Meaning,  yio. 

6.  ^/</5  /<?  Construction,  327. 
<7.  TiV/e,  327. 

^.  Preamble,  329. 

c.  Chapter  and  Section 
Headings ;  Marginal 
Notes,  etc,  332. 

rf.  Punctuation,  334. 

«.  Legislative  Journals,  335. 

/.  Contemporaneous  C  ir" 
cumstances  and  the  His- 
tory of  the  Bill',  336. 

^.  Opinions  and  Motives  of 
Legislators,  337. 

k.  Usage  and  Contemporane- 
ous Construction,  339. 
I.  Legislative  Construction^ 
343. 
7»  Presumptions,  346. 
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a.  Against    Undue  Exercise 

0/  Power,  346. 

(i)  /«  General,  346. 

(2)  /»  Favor  of  Constitu- 
tionality, 349. 
3.  ^5  /<?  y  ur  i  sd  i  ction  of 

Courts,  353. 

c.  Against  Unnecessary 
Change  of  Law,  357. 

d.  Against  Unreason,  Incon- 
venience, Injustice,  Ab- 
surdity,  and  Ineffective- 
ness, 358. 

e.  As  to  Including  Govern- 
ment, 365. 

f.  As  to  Grammatical  Con- 
struction, 368.  • 

g.  Same  Language  and 
Change  of  Language^. 

370. 
h.  Against  Repeal  by  Impli- 
cation (See infra,  this  title, . 
Repeal),  374. 
I.  Against  Retroaction  (See 
i^ra,    this    title,   Retro- 
spective Laws),  374. 
8.  Strict,   Liberal,   and  Excep- 
tional Construction,  374. 
a.  Strict  Construction,  374. 

(1)  Dejinition,  374. 

(2)  Penal  Statutes,  375. 

(3)  In  Derogation  of 
Common  Right,  383. 

(4)  In  Derogation  of 

Common  Law,  386. 

(5)  Statutes      Delegating 
Powers,  394. 

(6)  Grants  of  Monopolies^ . 

398. 

(7)  Exempt  i on  s  f  r  o  m 
Liabilities,  399. 

(8)  Statutes  Creating 
Liabilities,  400. 

(9)  Statutory  Reme dies 
and  Proceedings,  402. 

(10)  Statutes  Imposing 
Taxes,  403. 

(11)  Statutes  Conferring 
Right  to  Sue  State^cSr>. 

(12)  Statutes  A ffec  tin g 
Jurisdiction  of 
Courts,  406. 

(13)  Private  Acts,  407. 

h»  Liberal  Construction,  409. 

(1)  Dejinition,  409. 

(2)  Early  Application  of 
Rule,  ^10. 

(3)  The  Modern  Rule,\io, 

( 4)  Remedial  Statutes^ 
414. 

c.  Exceptional  Construction^ 
417. 
(i)  In  General,  ^1  J. 
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(3)  Interpolation       and 

Elimination^  418. 
(3)   Correction  of  Obvious 
Errors^  421. 
9.  Special  Classes^  422. 

a.  Private  and  Special^  422* 

( I )  /»  General,  422. 

(  2 )  General  and  Particum 
lar  Statutes  and 
Clauses^  422. 

b.  Adopted  Statutes^  432. 

c.  Provisos,  Exceptions,  and 
Saving-  Clauses,  435. 

d.  Inconsistent    Clauses  and 
Statutes  (See  infra^  this 
title,   In    Pari  Materia; 
Repeal;  Context),  439. 
•10.  Associated  Words,  ^y), 

a,  Noscitur  a  Sociis,  439. 

h.  Inferior  Does  Not  Include 
Superior,  443. 

c.  Reddenda  Singula  Singu* 
lis,  444. 

</,  Expressio  Unius  Est  En* 
clusio  Alterius,  446. 
II.  Retrospective  Laws,  447. 
a,  Definition,  447. 

d.  Rules  of  Construction,^^, 

c.  Declaratory  Statutes,  449. 

d.  Statutes  Affecting  judi- 
cial Procedure,  450. 

e.  Remedial  and  Curative 
Statutes,  452. 

13.  Mandatory  or  Directory,  453. 
a.  In  General,  453. 
h.  Affirmative  and  Negative 
Terms,  455. 

c.  Statutes  Prescribing 

Time  and  Mode  of  Pro- 
ceeding  by  Public  Officers^ 

458- 

d.  Conferring  Powers^ 
Privileges,  or  Immuni* 
ties^  465. 

€,  Regulating  yudicial  Pro* 

cedure,  46S, 
f.  Particular   Words  — 
''Shall,''  ''May;'  "Must;* 
469. 
13.  Evasions,  472. 
XI.  Repeal,  473. 

I.  General  Rules,  473. 
3.  Express,  ^^6. 
3.  Implied,  479. 

a.  By  Repugnant  Act,  479. 

(1)  In  General,  479. 

(2)  Negative  and  Affirm* 
ative  Terms,  483. 

{a)  In  General,  483. 

Xb)  Prescribing  Dif* 
ferent  Powers^ 
Pr  ivileges,  or 
Duties,  483. 


(c)  Prescribing    Ex- 

Elusive     Rule — 

Conflicting 

Rights,  484. 

h.  By  Act    Covering    Same 

Subject,  485. 

( 1 )  In  General,  485. 

(2)  Rez'isions,  487. 

(3)  By  Amendments  "So 
as  to  Read,''  488. 

c  By  Removing  Reason  of 

Latu,  489. 
d»  Implied    Repeals    Not 

Favored — Reconciliation, 
€•  Penal  Acts,  49.1^.  [489. 

(i)  In  General,  495. 

(2)  By  Change  in  Nature 
of  Offense,  497. 

(3)  By  Change  in  Degree 
of  Punishment,  497. 

y.  General  and  Special  latvs 
(See  j»/ra,  this  title,  Pri- 
vate and  Special),  498. 
4.  Effect,  499. 

a.  General  Rules,  499. 
^.  0»   Interests  Under   Re- 
pealed Statute,  500. 
(i)  In  General,  500. 

(2)  0«  Interests  Past  and 
Closed,  501. 

(a)  In  General,  501. 

(3)  Transactions  In- 
valid Under  Re- 
pealed Statute, 
501. 

(3)  On  Interests  Pending, 
502. 

(a)  Dependent  on  Re- 
pealed Statute, 
502. 

(i)  In  General, 
502. 

(2)  Remedies, t^o^ 

(3)  Contracts,^o^. 

(4)  yur  is  diction 
— Powers  and 
P  r  ivi  leges, 
506. 

(5)  Penalties  and 
Forfeitures, 

507- 

(6)  Criminal  Of- 
fenses, 512. 

(7)  Judgments  " 
Appeals,  ^13. 

(*)   Connected  With, 
but     Independent 
of.  Repealed  Stat- 
ute, 514. 
«•  Of  Repeal  and  Re-enact- 
ment^ 515. 
A  Of  Repeal  of  Repealing 
Act-^Revivor,  517. 


IMaitioii.  ST  A  TUTES.  daiaifioatioii. 

L  DEFOriTloir. — ^A  statute  is  the  written  will  of  the  legislature 
solemnly  expressed  according  to  the  forms  necessary  to  consti- 
tute it  the  law  of  the  state.^  In  the  United  States  it  is  an  act  of 
Congress,  or  of  a  state  or  territorial  legislature  passed  and  pro- 
mulgated according  to  the  constitutional  requirements ;  in  Eng- 
land it  is  an  act  of  Parliament  made  by  the  sovereign  by  and 
with  the  advice  and  consent  of  the  Lords  and  Commons.*  In  the 
civil  law  the  term  statute  is  applicable  to  any  particular  munici- 
pal law  or  usage,  though  resting  for  its  authority  on  judicial  de- 
cisions or  the  practice  of  nations.'  The  term  statute  generally  is 
used  to  designate  the  written  law  in  contradistinction  to  the  com- 
mon or  unwritten  law.* 

n.  CLASSiFiCATioir — 1.  In  Bespect  to  ITatnre  and  Object — a,  De- 

CLARATORY. — A  declaratory  statute  is  one  which  is  passed  in 
order  to  put  an  end  to  a  doubt  as  to  what  is  the  common  law  or 
the  meaning  of  another  statute,  and  which  declares  what  it  is  and 
ever  has  been.*  A  statute  in  affirmance  of  the  common  law  is 
to  be  construed  as  was  the  rule  by  that  law.®  Declaratory  stat- 
utes are  in  form  either  affirmative  or  negative. 

(i)  Affirmative. — An  affirmative  statute  is  one  enacted  in 
affirmative  terms.''  Such  a  statute  does  not  take  away  the  com- 
mon law  in  relation  to  the  same  matter.®  Thus,  a  statute  with- 
out negative  terms  declaring  that  deeds  shall  have  in  evidence  a 
certain  effect  provided  certain  requisites  are  complied  with,  does 
not  prevent  their  being  used  in  evidence,  though  the  requisites 
are  not  complied  with,  in  the  same  manner  as  they  might  have 
been  prior  to  the  statute.®  Nor  does  an  affirmative  statute  repeal 
a  precedent  statute  if  effect  can  be  given  to  both.^®  A  party  may 
waive  his  benefit  by  an  affirmative  statute  and  take  his  remedy 
by  the  common  law,  which,  however,  does  not  mean  that  the 
statute  is  not  binding,  but  that  the  party  has  his  election  to 
proceed  upon  the  statute  or  at  the  common  law.^*  But  if  an  affirm- 
ative statute,  introductive  of  a  new  law,  direct  a  thing  to  be 
done  in  a  certain  manner,  that  thing  may  not,  even  though  there 
are  no  negative  words,  be  done  in  any  other  manner.'* 

1.  Bouv.  L.  Diet.  ject,  declares    and    enumerateB  those 

S.  Century  Diet.  several  kinds  of  offenses  which,  before, 

8.  2  Kent's  Com.  456.  were  treason  at  the  common  law.   i  Bl. 

4.  Bouv.  L.  Diet.  Com.  86. 

5.  Bouv.  L.  Diet.  6.  Baker  v.  Baker,  13  Cal.  87;  Miles 
Statutes  are  declaratory  where  the    v.  Williams,  i  P.  Wms.  252 ;  Arthur  v. 

old  custom  of  the  kingdom  has  almost  Bokenham,  11  Mod.  150. 

fallen  into  disuse  or  become  disputable;  7.  i  Bouv.  Inst.  105. 

in  which  case  Parliament  has  thought  8.  2    Co.    Inst.    200;     Fairchild    v, 

proper  in  perpetuum  ret  testimonium^  Gwynne,  14  Abb.  Pr.  (N.  Y.)  126. 

and  for  avoiding  all  doubts  and  diffi-  9.  Jackson  v.  Bradt,  2  Cai.  (N.  Y.) 

culties  to  declare  what  the  common  law  169. 

is  and  ever  has  been.    Thus,  the  Stat-  10.  Potter's  Dwarris  69. 

ute  of  Treasons,  25  Edw.  III.,  eh.  2,  11.  2  Co.  Inst.  200;  Cro.  Eliz.  104. 

does  not  make  any  new  species  of  trea-  12.  Cook  v.  Kelley,  12  Abb.  Pr.  (N. 

son,  but  only  for  the  benefit  of  the  sub-  Y.)  35 ;  District  Township  v,  Dubuque, 
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(2)  Negative. — A  negative  statute  is  one  expressed  in  negative 
terms,  and  so  controls  the  common  law  that  it  has  no  force  in 
opposition  to  the  statute.^  A  statute  which  is  an  entire  revision 
of  the  subject  is  negative,  and  repeals  the  common  law  with  which 
it  is  inconsistent.* 

b.  Remedial. — A  remedial  statute  is  one  made  to  supply  de- 
fects or  abridge  superfluities  in  the  common  law  arising  from  the 
general  imperfections  of  human  laws,  the  change  of  time  and  cir- 
cumstances, or  from  any  other  cause  whatever.  This  being  done 
either  by  enlarging  the  common  law  where  too  narrow  or  circum- 
scribed, or  by  restraining  it  where  too  lax  and  luxuriant,  has 
occasioned  a  subdivision  of  remedial  statutes  into  enlarging  and 
restraining  statutes.'  In  this  sense  remedial  statutes  are  con- 
trasted with  declaratory  statutes.  But  according  to  modem 
classification  remedial  statutes  are  contradistinguished  from  penal ; 
a  recent  definition  being  as  follows :  A  remedial  statute  is  one, 
the  main  object  of  which  appears  directly  beneficent  by  supplying 
some  defect  in  the  law,  or  removing  inconveniences,  as  distin- 
guished from  those,  the  immediate  aspect  of  which  is  to  impose  a 
punishment  or  penalty,  which  are  called  penal  statutes.*  It  has 
been  held  that  where  an  act  gives  a  penalty  to  the  party  aggrieved 
it  is  to  be  regarded  as  remedial,*  but  if  the  penalty  is  given  ta 
the  public  it  is  penal.® 

c.  Penal. — A  penal  statute  is  one  which  imposes  a  penalty  or 
forfeiture  for  transgressing  its  provisions,  or  for  doing  a  thing 
prohibited.''  But  every  law  which  imposes  a  penalty  or  forfeiture 
is  not,  legally  speaking,  a  penal  law — that  is,  a  law  to  be  con- 
strued with  great  strictness  in  favor  of  the  defendant.  Laws  en- 
acted  for  the  prevention  of  fraud,  for  the  suppression  of  a  public 
wrong,  or  to  effect  a  public  good,  as,  for  instance,  the  revenue 
laws,  are  not  in  this  sense  penal  laws.® 

2.  In  Eespect  to  Subject -Matter — a.  Public.  —  A  public   act^ 

7  Iowa  262.     See  infra^  this  title,  Man-  for  more  shall  not  be  good."    Potter'fr 

daiory  and  Directory  Statutes.  Dwarris  70. 

1.  Bacon's  Abr.  Statute  (G) ;  Bouv.  2.  State  -v.  Wilson,  43  N.  H.  415. 

L.   Diet.;  State  t/.    Norton,   23   N.J.  3.  r  BI.  Com.  86. 

L.  33.  4.  Cent.  Diet. 

Thedifferencein  operation  of  aifirma-  6.  Ordway  v.  Central  Nat.  Bank,  47 

tive  and  negative  statutes  is  illustrated  Md.  217;  28  Am.  Rep.  455.     A  statute 

as  follows  :     '*If  a  statute  were  to  pro-  creating  a  right  of  action  and  recovery 

vide  that  it  should  be  lawful  for  a  ten-  in  individuals,  or  a  particular  class  of 

ant  in   fee  simple  to  make  a  lease  for  individuals  is  remedial.    Neal  v,  Moul* 

twenty-one  years  and  that  such  lease  trie,  i3  Ga.  104. 

should  be  good,  an  affirmative  statute  6.  Ordway  v.  Central  Nat.  Bank,  47 

could  not  restrain  him  from  making  a  Md.  217;  28  Am.  Rep.  455.     A  statute 

leasefor  sixty  years;  but  a  lease  for  more  authorizing  a  third  person  to  recover 

than  twenty-one  years  would  be  good,  treble  the  value  of  money  lost  by  gam- 

because  it  was  good  by  the  common  law;  ing  is  penal.    Cole  v.  Groves,  1 34  Mass. 

and  to  restrain   him  it  ought  to  have  471. 

words  negative,  as  that  it  shall  not  be  7.  Potter^s  Dwarris  74. 

lawful   for  him   to  make  a  lease   for  8.  Taylor  v.  U.  S.,  3  How.  (U.  S.> 

above  twenty-one  years,  or  that  a  lease  197. 
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according  to  Blackstone,  is  a  universal  rule  that  regards  the  whole 
community.*  If  by  this  it  is  meant  that  the  act  must  apply  to 
the  whole  territory,  or  the  entire  people  subject  to  the  legislative 
jurisdiction,  the  definition  has  undergone  considerable  modifica- 
tion in  this  country,  as  it  is  now  held  that  an  act  which  in  any 
wise  aflFects  the  public  at  large,  though  operating  within  the  limits 
of  a  particular  locality,  is  as  much  a  public  act  as  one  operating 
throughout  the  entire  state.* 

Acts  creating  public  corporations,*  regulating  the  disposal  of 
public  funds,*  authorizing  the  sale  of  state  lands,*  taxing  bank 
stock*  imposing  penalties  or  providing  for  forfeitures  to  the 
state,^  authorizing  a  foreign  private  corporation  to  carry  on  busi- 
ness in  the  state,  and  providing  that  it  shall  have  an  office  and 
place  of  business  therein,  and  that  it  may  sue  and  be  sued,  like  a 

1.  I  Bl.  Com.  86.  V.  Planters',  etc.,  Bank,  6  Ala,  289; 

9.  Winooski  v.  Gokey,  49  Vt.  382.  Douglas  v.  Bank  of  Missouri,  i   Mo. 

Instate  v.  Chambers,  93  N.  Car.  600,  24;  Bank  of  Utica  i».  Smedes,  3  Cow. 

it  is  said  that  public  statutes  are  such  (N.   Y.)  662;   Prell   v,  McDonald,  7 

as  affect  the   public  at  large,  whether  Kan.  426;   12  Am.  Rep.  423;   Stier  f. 

they  apply  to  the  whole  state  or  only  Oskaloosa,  41  Iowa  353. 

to  a  locality'  in  it.  4.  State  t».  Hoeflinger,  31  Wis.  257. 

In  other  cases  the  same  principle  is  6.  West  t^.  Blake,  4  Blackf.  (Ind.)  234. 

thus  stated:    **  It   is  not  necessary  in  6.  Den  v.  Helmes,  3  N.  J.  L.  6ck); 

order  to  give  a  statute  the  attributes  of  People  v,  Stephens,  2  Abb.  Pr.  N.  S. 

a  public  law  that  it  shall  be  equally  ap-  (N.  Y.)  350. 

pHcable  to  all  parts  of  the  state:    all  7.  Rex  r.  Baggs,  Skin.  429;  Rex  v, 

that  is  necessary  to  make  it  a  public  law  Morgan,  2  Stra.  1066;  Rogers*  Case,  2 

18  that  it   shall  apply  to  all  persons  Me.  303;  Jenkins  v.   Union  Turnpike 

within  the  territorial  limits  described  in  Road,  i  Cai.  Cas.  (N.  Y.)  86;  Com.  v, 

the  act."     State  v,  Baltimore  County,  M'Curdy,  5  Mass.  324 ;  State  v,  Cobb, 

29  Md.  516;  Pierce  v.  Kimball,  9  Me.  i  Dev.  &  B.  (N.  Car.)  115;  Burnhamt/. 

54;  23  Am.  Dec.  537;  Levi*  v.  State,  6  Acton,  4  Abb.  Pr.,  N.  S.  (N.  Y.)  i. 

ind.  281.                                 "  In  Herida  v,  Ayres,  12  Pick.  (Mass.) 

In  West   V.  Blake,  4  Blackf.  (Ind.)  334,  Chief  Justice  Shaw,  for  the  court, 
234,  the  court  says:  **  The  objects  and  said:  *'The   last  objection  is,   that  the 
purposes  of    these  laws  (referring  to  statute  (Mass.  St.  1829,  ch.  2,  regulating 
Indiana  statutes  authorizing  the  agent  pilotage  for  Boston  harbor)  is  a  private 
of  the  state  for  the  town  of  Indianapo-  act  and  ought  to  have  been  recited  in  the 
lis,  to  lay  off  lands  belonging  to  the  declaration.     Without  going  minutely 
state  into  lots,  and  offer  the  same  for  into  this  subject,  which  sometimes  in- 
hale) are  public ;   that  the  subject   of  volves  distinctions  of  much  nicety  and 
them  is  local   does  not  change  their  difficulty,    there  is    one    consideration 
character.  Statutes  incorporating  coun-  which  renders  it  decisive  that  this  is  a 
ties,  fixing   their  boundaries,  establish-  public  act,  which  is,  that  the  first  see- 
ing courthouses,  canals,  turnpikes,  rail-  tion  in  terms  imposes  a  penalty  upon 
roads,  etc.,  for  public  uses  all  operate  every  person  who  violates  its  provisions, 
upon  local  subjects:  they  are  not  for  It  is  therefore  binding  upon  every  citi- 
that  reason  special  or  private  acts."  zen  of  the   commonwealth,  and  upon 
See  also  infra^  this  title,  Local  Acts,  every  stranger  who,  coming  within  itt 
8.  Portsmouth  Livery  Co.  t'.  Wat-  jurisdiction,  owes  a  temporary  allegi- 
son,  10  Mass.  91 ;  Louisiana  State  Bank  ance,  and  is  bound  by  its  laws." 
V.  Flood,  3  Martin   N.  S.  (La.)  341 ;  Where   a  statute    provided    that  it 
Young   V.    Bank     of     Alexandria,  4  should  be  a  felony  to  steal  the  notes  of 
Cranch  (U.   S.)   384;     White   Water  a  particular  incorporated  bank,  it  was 
Valley,  etc.,  Co.  v.  Boden,  8  Blackf.  held  that  this  constituted  the  statute  by 

(Ind.)  130;   Hankins  v.  Lawrence,  8  which  such  bank  was  incorporated  a 

Blackf.  (Ind.)  266;   Russell  v.  Bran-  public  statute.  U.  S.  v.  Porte,  i  Cranch 

ham,  8  Blackf.  (Ind.)  277;   Crawford  (CO 3(^9. 
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domestic  corporation,^  giving  to  an  individual  the  privilege  of 
improving  a  water  highway,  and  of  charging  and  taking  tolls  for 
its  use,*  regulating  rates  of  railroad  speed  within  a  city,^  are  pub- 
lic acts.  An  act  supplementing,  or  amending,^  or  repealing^  a 
public  act,  is  itself  public.  The  terms  "public"  and  "general" 
in  this  connection  are  synonymous,®  and  are  opposed  to  "  private."^ 
b.  Private. — A  private  statute  relates  to,  concerns,  and  affects 
particular  persons,  or  something  in  which  individuals  or  classes 
of  persons  are  interested  in  a  way  and  degree  peculiar  to  them- 
selves, and  not  common  to  the  whole  community.®    Such  statutes 

1.  Fall  Brook  Coal  Co.  v.  Ljnch,  47  So  in  Dwarris  on  Statutes  629,  it  is 
How.  Pr.  (N.  Y.)  520.  said,  "public acts  relate  to  the  kingdom 

2.  Calking  v.  Baldwin,  4  Wend.  (N.  at  large;"  and  again,  on  page  630,  "a 
Y.)  667;  21  Am.  Dec.  168.  general  or  public  act  then  regards  the 

8.  Horn  v.  Chicago,  etc.,  R.  Co.,  38  whole  community ;"  using   the   words 

Wis.  463.  as  synonymous  ;    and  also  **  a   private 

4.  State  V,  Bergen,  34  N.  J.  L.  438;  act,  if  recognized  by  a  public  act,  must 
Hawthorne  v.  Hoboken,  32  N.  J.  L.  afterwards  be  noticed  by  the  courts  as 
172 ;  Bank  of  Utica  v.  Magher,  18  a  general  law."  In  Sedgwick  on 
Johns.  (N.  Y.)  341;  Unity  v.  Burrage,  Statutory  Laws,  etc.,  p.  30,  it  is  said 
103  U.  S.  447.  the  leading  division  of  statutes  is  into 

5.  State  V.  Hoeflinger,  31  Wis.  257.  "  public  or    general,    and    private   or 

6.  From  the  earliest  times  the  words  special."  And  the  author  then  pro- 
**  public  "  and  "  general,"  as  applied  to  ceeds:  "Public  or  general  statutes 
statutes,  have  been  used  as  convertible  are,  in  England^  those  which  relate  to 
terms.  In  Holland's  case,  Coke,  pt.  4,  the  kingdom  at  large.  In  this  country 
75,  the  question  was  whether  the  act  they  are  those  that  relate  to  or  bind  all 
involved  was  a  public  act,*  such  as  the  within  the  jurisdiction  of  the  law- 
court  should  take  notice  of.  It  is  making  power,  limited  as  that  power 
called  a  general  law  throughout  the  maj*^  be  in  its  territorial  operation  or  by 
case.     In  the   notes  referring  to  other  constitutional  restraints." 

cases  on   the  same  question,    statutes  In  Bouvier's  Law  Dictionary  we  find 

are    spoken  of  as  "public"  and  "pri-  "public"   or    ** general"    statutes  de- 

vate."     In  Samuel  v.  Evans,  2  T.  R.  fined.     And  this  use  of  the  word  is  in 

569,  the  act  in  question  is  said  in  the  accordance  with  common  understand - 

head-note  to  be  a  "  public  act."      In  ing,    and   the  definitions  of  standard 

the  arguments  of  counsel  the  decisions  lexicographers ;    thus  Webster  defines 

upon  it  are  presented.     Several  of  the  "  general "  as  meaning,   among  other 

judges  had  held  it  to   be   a   "  general  things,. "  public,"   "  common,"  "  exteni- 

law,"    others   a   "private    law."     And  sive,   though  not    universal,"  etc.     So 

throughout  the  case  the  words  **gen-  one  definition  of  "public"  is  "general." 

eral  "  and  "  public  "  are  used  as  synony-  See  also  Brooks  v,  Hj'de,  37  Cal.  366; 

mous.    Chancellor  Kent,  in  his  Com-  Allen  v.  Hirsch,  8  Oregon  412;   Mills 

mentaries  (vol.  i,  p.  506),  classifies  all  v.  Gleason,  11  Wis.  493;  78  Am.   Dec. 

statutes  as   "public    or  private;"  and  721;  Rains  v.  Oshkosh,    14  Wis.   372; 

says,  "the  most  comprehensive,  if  not  Clark  v.  Janesville,  10  Wis.  136;   State 

the    most    precise,    definition    in    the  v.  Lean,  9  Wis.  279. 

English  books  is,  that  public  acts  re-  In  Yellow  River  Imp.  Co.  r.  Arnold, 

late  to  the  kingdom  at  large."     And  on  46  Wis.  214,  the  act  under  considera- 

the  next  page  he  says,  "public  statutes  tion  was  adjudged  to  be  local,  but  the 

are   a  part  of  the  general  law  of  the  court  expressly  declines  to  say  whether 

land,"  etc.     Again,  in  Stephen's  Com-  it  is  "  private  or  general  "—evidently 

mentaries   (vol.  i,  p.  67),   the   author  using  the  latter  term  in  the   sense  of 

classifies  statutes  as  "either  public  or  public. 

private ;"  and  says,  "a  public  act  is  a  7.  S^e  infra^this  i\i\Q^  Private  Acts. 

universal  rule  that  regards  the  whole  8.  State  v.   Chambers,  93   N.   Car. 

community."    Both  of  these  commen-  600. 

tators  evidently  use  the  word  public  as  A  private  act  is  one  which  does  not 

synonymous  with  general.  af£ect   the  public   at  large,   but   bears. 
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are,  however  rare,  constituting  the  exception  rather  than  the 
rule  in  legislation.^ 

A  private  statute  may  embrace  provisions  of  a  public  nature, 
and  vice  versa?'  but  such  intermixture  does  not  change  nor  modify 
their  respective  natures;  whether  the  statute  or  some  enactment 
in  it,  is  private  or  public,  is  a  question  of  law,  to  be  determined 
by  the  court,  in  the  absence  of  a  statute  declaring  and  settling  its 
nature.^ 

The  fact  of  the  publication  of  a  private  act  among  the  public 
acts  will  not,  in  legal  contemplation,  affect  its  nature.*  The 
charter  of  a  private  corporation  is  a  private  act ;  *  so  also  are  acts 
relating  to  a  particular  trade,  or  to  a  particular  person  of  Jhat 
trade  ;^  authorizing  one  private  corporation  to  guarantee  the 
paper  of  another :''  declaring  that  loans  and  contracts  previously 
made  by  any  person  with  a  particular  corporation  shall  not  be 
deemed  usurious  by  reason  of  the  corporation's  agreeing  to  pay 
more  than  the  legal  rate  of  interest;®  empowering  the  local  au- 
thorities of  a  particular  city  or  county  to  raise  money  by  tax  for 
the  payment  of  certain  claims  against  it ;  ®  authorizing  the  sale  of 
property  of  infants  and  others  under  disability  ;  ^®  relieving  a  par- 
ticular/r;«^  covert  of  the  disabilities  of  coverture.^^  And  it  has 
been  held  that   an   act  of  Congress   for  the  relief  of   insolvent 

upon  individuals  only,  such  as  an  act  4.  Durham  v,  Richmond,  etc.,  R.  Co., 

changing  a  person's  name;  settling  the  io8  N.  Car.  399. 

title  to,  or  authorizing  the  sale  of,  a  5.  Drake  t'.  Flewellen,  33  Ala.  106; 
particular  parcel  of  land;  allowing  one's  First  Nat.  Bank  xk  Gruber,  87  Pa.  St. 
claim  against  government  and  directing  468;  30  Am.  Rep.  378;  Mandere  x\ 
pavment  thereof.  Abbott's  L.  Diet.,  Bosignore,  etc.,  Sav.  Inst.,  28  La.  Ann. 
Private  Acts.  415;  Durham  v.  Richmond,  etc.,  R,  Co., 
The  line  between  private  and  public  108  N.  Car.  399;  Perdicaris  v,  Trenton 
acts  is  not  alwaj-s  clear.  Blackstone  City  Bridge  Co.,  29  N.  J.  L.  367.  And 
shows  the  distinction  thus:  "The  stat-  the  fact  that  the  state  is  a  stockholder 
ute  13  Eliz.,  ch.  10,  to  prevent  spirit-  in  the  corporation  does  not  have  the 
ual  persons  from  making  leases  for  effect  of  making  the  act  of  incorpora- 
longer  terms  than  twenty -one  3'ears,  or  tion  a  public  act.  Durham  x\  Rich- 
three  lives,  is  a  public  act:  it  being  a  mond,  etc.  R.  Co.,  108  N.  Car.  399; 
rule  prescribed  to  the  whole  body  of  Marshall  v.  Western  North  Carolina 
spiritual  persons  in  the  nation  ;  but  an  R.  Co.,  92  N.  Car.  322  ;  State  Bank  f. 
act  to  enable  the  Bishop  of  Chester  to  Clark,  i  Hawk.  (N.  Car.)  36. 
make  a  lease  to  A  B  for  sixty  years  is  6.  Bacon's  Abr.,  Statutes  (F). 
an  exception  to  this  rule  ;  it  concerns  7.  Timlow  v.  Philadelphia,  etc.,  R. 
only  the  parties  and  the  bishop's  sue-  Co.,  99  Pa.  St.  284. 
cesaors;  and  is  therefore  a  private  act."  8.  Handy  t*.  Philadelphia,  etc.,  R. 
I  Bl.  Com. 86.  Co.,  i  Phila.  (Pa.)  31. 

1.  I  Bl.  Com.  86.  9.  Bretz  v.  New  York,  3  Abb.  Pr.,  N. 

2.  People  V,  Chautauqua  County,  43  S.  (N.  Y.)  478. 

N.  Y.  10;  Bretz  v.  New  York,  4  Abb.  10.  Carroll  v.  Olmsted,  16  Ohio  251; 

Pr.,  N.  S.  (N.  Y.)258;  McLain  v.  New  Boon  v.  Bowers,  30  Miss.  246;  64  Am. 

York,  3  Daly  (N.Y.)  33;  Bacon's  Abr.,  Dec.  159;  Croxall  f.  Shererd,  5  Wall. 

Statutes  {T),  (U.S.)    295;   Labrano   v.   Nelligan,   9 

3.  Humphries  v,  Baxter,  6  Ired.  (N.  Wall.  (U.  S.)  295;  Rice  ?'.  Parkman,  16 
^^^')  437;  State  V.  Wallace,  94  N.  Car.  Mass.  326;  Moore  v.  Maxwell,  18  Ark. 
827;  Durham  v.  Richmond,  etc.,  R.  Co.,  469;  Stewart  v,  Griffith,  33  Mo.  13;  82 
108  N.  Car.  399;  Potter's  Dwarris  53.  Am.  Dec.  14S. 

See  also  fff/r^z,  this  title,/ff/tfr/r«/a/f0».         11.  Ashford  t;.  Watkins,  70  Ala.  1^6. 
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debtors  in  the  District  of  Columbia,  is,  as  regards  the  Union  at 
large,  a  private  act.^ 

c.  General, — As  stated  elsewhere  in  this  article  the  term 
"  general "  is  synonymous  with  "  public  '*  and  opposed  to  "  pri- 
vate,** when  reference  is  had  to  the  subject-matter  of  the  statute.* 
When,  however,  regard  is  had  to  the  extent  of  territory  over 
which  the  statute  operates,  the  term  is  opposed  to  "  local,"  and 
describes  a  statute  operative  throughout  the  legislative  jurisdic- 
tion and  not  confined  to  a  particular  locality.^  It  is  also  used  as 
contradistinguished  from  **  special,"  and  then  it  means  relating 
to  all  of  a  class  instead  of  to  one  or  a  part  of  that  class.*  In 
many  of  the  states  there  are  constitutional  inhibitions  against  the 
enactment  of  special  or  local  laws  in  enumerated  cases,  and  in  all 
others  where  a  general  law  may  be  made  applicable.  In  the  lat- 
ter case  the  legislature  is  to  decide  whether  a  given  subject  which 
is  not  expressly  named  in  the  constitution  will  admit  of  general 
legislation  ;  *  and  the  passage  of  a  special  act  is  evidence  that  it 
was  thought  that  a  general  law  could  not  be  made  applicable,  and 
clear  evidence  of  mistake  is  required  to  invalidate  the  enactment.* 

In  order  to  determine  whether  or  not  a  given  law  is  general, 
the  purpose  of  the  act  and  the  objects  on  which  it  is  intended  to 
operate  must  be  considered.  If  these  objects  are  distinguished 
from  others  by  characteristics  evincing  a  peculiar  relation  to  the 
legislative  purpose,  and  showing  the  legislation  to  be  reasonably 

1.  Wright  f.   Patin,    lo  Johns.    (N.     law  that  affects  a  class  of  persons  or 
Y.)  299.  things  less  than  all  may  be  a  general 

2.  See  supray  this  title,  Public  Laws.  law.  Brooks  v.  Hyde,  37  Cal.  j66.  See 
8.  Clark  v,  Janesville,  10  Wis.  180.  also  People  v.  Cooper,  83  III.  585;  Peo- 
General  laws  are  those  which  relate     pie  v.  Wright,  70  III.  398. 

to  or  bind  all  within  the  jurisdiction  of  6.  L^ongworth  v.  Common  Council, 

the  law-making  power,  limited  as  that  32  Ind.  322;   State  v.  Tucker,  46  Ind. 

power  may  be  in  its  territorial  opera-  355;    Gentile  v.    State,  29   Ind.  409; 

tion     or    by    constitutional     restraint,  overruling  Thomas  v.  Clay  County,  5 

People  V.  Cooper,  83  111.  585.     A  stat-  Ind.  4;  Vickery  v.  Chase,  50  Ind.  461 ; 

ute  that  cannot  be  reduced  to  a  general  Kelly  v.  State,  92  Ind.  236;  Johnson  v. 

rule,  to  operate  in  all  parts  of  the  state  Wells  County,  107  Ind.  15;  People  v, 

alike,  is  not  a  general  law.     King  v,  McFadden,  81  Cal.  489;   15   Am.  St. 

State,  87  Tenn.  304.  Rep.  66;  Edmonds  v.  Herbrandson,  2 

In    Healey  v.  Dudley,  5   Lans.  (N.  N.  Dak.  270. 

Y.)  115,  it  was  said  that  the  true  crite-  6.  Richman    v.    Muscatine   County, 

rion  whereby  to  determine  whether  an  77  Iowa  513;  14  Am.  St.  Rep.  308. 

act  is  local  or  general,  is   to  inquire  While  the  Iowa  legislature  cannot,  in 

whether  under  it  the  people  of  the  state  view  of  art.  3,  §  30,  of  the  constitution 

may  be  affected ;  if  they  may  be,  it  is  of  the  state,  which  prohibits   that  body 

general ;   if  not,  it  is  local.  from   passing  special   laws  in   certain 

4.  Wheeler  v.  Philadelphia,  77  Pa.  cases,  and  in  all  others  where  a  general 

St.  348;  Clark   v.  Janesville,   10  Wis.  law  may   be  made  applicable,  pass  a 

180;  Porter  v,  Thomson,  22  Iowa  391 ;  special  law  incorporating  an  independ- 

Hymes  v,  Aydelott,  26  Ind.  431.  ent  school  district,  it  nevertheless  has 

The  term  ** general"  does  not  import  the  power  to  pass  a  curative  act  legal- 

that  the  law  designated  operates  upon  izing  the  defective   organization  of  a 

all  persons  or  all  things :  it  is  derived  school  district  already  in  existence  un- 

from  genus y  and   relates  to  a    whole  der  the  general   law  authorizing    the 

genus  or  kind  ;  or,  in  other  words,  to  a  creation  of  independent  school  districts, 

whole  class   or  order;    accordingly  a  Though  such  curative  act  is  special, 

148 


dfittifcation.  STA  TUTES,       In  BMpeet  to  Salgeet-MattMr. 

appropriate  to  the  former  and  inappropriate  to  the  latter,  the  ob- 
jects will  be  considered,  as  respects  such  legislation,  to  be  a  class 
by  themselves,  and  legislation  affecting  such  a  class,  to  be  gen- 
eral.* But  if  the  characteristics  used  to  distinguish  the  objects 
to  which  the  legislation  applies  from  others  be  not  germane  to 
the  legislative  purpose,  or  do  not  indicate  some  reasonable  appro- 
priateness in  its  application,  or  if  objects  with  similar  characteris- 
tics and  like  relation  to  the  legislative  purpose  have  been  excluded 


yet  it  is  a  case  where  a  general  law  A  law  defining  rights  and  liabilities 

cannot  be  applicable.    State  v.  Squires,  for  libel,  and  limited  to  the  publishers 

26  Iowa  340.  of  newspapers,  is  not   special.     Allen 

1.  State  z\  Sloane,  49  N.  J.  L.  356;  v.  Pioneer  Press  Co.,  40  Minn.  117;  12 

Hudson  Countj'  v.  Buck,   51  N.J.  L.  Am.  St.  Rep.  707 ;  nor  is  a  law  reduc- 

156.  ing  the  fees  of  all  executors  and  admin - 

Tennessee  Act  of  i887»  releasing  all  istrators  throughout  the  state.  Dewar's 
druggists  from  liquor  dealers'  privilege  Estate,  10  Mont.  426;  nor  one  relating 
taxes,  incurred  by  them  under  acts  of  to  every  receivership.  Dillingham  v. 
1881  to  1886,  inclusive,  is  not  obnoxious  Putnam  (Tex.  1890),  14  S.  W.  Rep.  303. 
to  the  constitutional  inhibition  against  A  law  providing  for  a  bridge  to  be 
special  legislation.  The  class  provided  built  by  adjoining  cbi^nties  where  wa- 
fer by  the  act  is  a  natural,  and  not  an  ters  divide  and  join  again  within  not 
arbitrary  one.  Demoville  v,  Davidson  more  than  500  yards,  is  general.  State 
County,  87  Tenn.  214.  v,  Hunterdon  Countj-,  52  N.J.  L.  512. 

In  State  v,  Donaldsoil,  41   Minn.  74,  An  act  relating  to  ordinary  public 

a  distinction  or  classification  of  dealers  roads,  is  not  special  because  it  excepts 

in  medicines,  based  on  the  location  of  turnpikes  and  county  roads.     Harring- 

their  places   of  business  in  respect  to  ton  Tp.  Road  Commission  v.  Collector, 

distance  from  drug  stores,  was  held  a  54  N.  J.  L.  274.     Nor  an  act  providing 

reasonable  one.  ifor  the  enforcement  of  individual  liabil- 

Insurance  companies,  for  the  purpose  ity  of  stockholders  of  corporations  and 

of  taxation,  may  be  classified  according  exempting  suits  for  labor.     Ripley  v, 

to  the  amount  of  premiums  received.  Evans,  87  Mich.  217. 

State  V.   Liverpool,  etc.,  Ins.  Co.,  40  An  act  providing  for  the  taxation  of 

La.  Ann.  463.     And  railroads,  for   the  corporations  is  general,  notwithstanding 

purpose  of   prescribing    the    rates   of  the  exception  of  certain  corporations  to 

charges,  according  to  length.     Dow  v.  be  taxed   as  individuals.      Coal    Run 

Beidelman,  49  Ark.  325;  Little  Rock,  Coal  Co.  v.  Finlen,  124  III.  666.     See 

etc.,  R.  Co.  V.  Hanniford,  49  Ark.  291.  also  State  v.  Yard,  42  N.J.  L.  357. 

An  act  for  the  incorporation  of  towns  There  is  such  a  relation  between  the 

not  exceeding  four  miles'  square  and  population  of  counties  and  the  amount 

having   a    population    not     exceeding  of   services    rendered    by   the    judges 

5,000,  is  based  upon  a  proper  principle  thereof,  that  the  judges  may,  for  the 

of  classification.     State  v.  Clayton,  53  purpose  of  regulating  their  compensa- 

N.J.  L.  277.  tion,  be  classified  on  the  basis  of  the 

So  also  is  an  act  authorizing  towns  numberof  inhabitants  within  their  juris- 

in  which  are    located    toll    roads,   to  dictions.    State  v,  Bogert,  42  N.  J.  L. 

purchase  the   same.     Gilson  v.   Rush  407;  State  v.  Reitz,  62  Ind.  159. 

County,  128  Ind.  65.    A  law  giving  the  In  State  v.  Hammer,  42  N.J.  L.  435, 

right  of  eminent  domain  to  corpora-  the  court,  by  Beasley,  C.  J.,  said:   •*But 

tions  engaged    in    mining    petroleum,  the  true  principle  requires  something 

etc.,  and  in  supplying   patrons   within  more  than  a  mere  designation  by  such 

the  state,  is  general.     Consumers'  Gas  characteristics  as  will  serve  to  classify, 

Trust  Co.  V.  Harless,  131  Ind.  446.  for  the  characteristics  which  thus  serve 

A  law  applying  only   to    railroads  as  the  basis  of  classification  must  be  of 

"organized  under  the  general  railroad  such  a  nature  as  to  mark  the  object  so 

law,'' is  general,  as  they  are  a  class  unto  designated  as  peculiarly  requiring  ex- 

themselves.     State  v,  Bergen  Neck  R.  elusive  legislation.     There  must   be   a 

^^M  53  N.  J.  L.  108.  substantial  distinction  having  a  refer- 
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from  the  operation  of  the  law,  then  the  classification  is  incom- 
plete  and  faulty,  and  the  legislation  not  general,  but  local  and 
special.* 

ence  to  the  subject-matter  of  the  pro-  State  v.  Pond,  93  Mo.  606 ;  Ex  Parte 
posed  legislation  between  the  objects  or  Swann,  96  Mo.  44;  Wheeler  t*.  Phila- 
places  embraced  in  such  legislation  and  delphia,  77  Pa.  St.  348;  Land,  etc.,  Co. 
the  objects  or  places  excluded.  The  x'.  Brown,  73  Wis.  294;  Kilgore  r. 
marks  of  distinction  on  which  the  Magee,  85  Pa.  St.  401 ;  State  v.  New 
classification  is  founded  must  be  such  Brunswick,  42  N.  J.  L.  51;  State  r. 
in  the  nature  of  things  as  will  in  some  Moore,  54  N.J,  L.  121;  State  x\  Hoag- 
reasonable  degree  at  least  account  land,  51  N.  J.  L.  62;  In  re  Cleveland, 
for  or  justify  the  restriction  of  the  52  N.J.  L.  188;  Youngs  r.  Hall,  9  Nev. 
legislature."  And  in  State  v,  Spaude,  226;  State  r.  Hunter,  38  Kan.  578; 
37  Minn.  322,  Gilfillan  C.  T.,  for  the  Holmes  r'.  Smythe,  100  111.  413;  West 
court,  said:  *'A  law  to  be  general  Chicago  Park  Com*rs  r.McMullen,  i'}4 
need  not  operate  alike  upon  all  the  111.  170;  Lancaster  county  v,  Trimble, 
inhabitants  of  the  state,  or  all  the  33  Neb.  121;  State  v.  Berka,  20  Neb. 
cities,  or  all  the  villages  in  the  state ;  to  375 ;  People  v.  Judge,  17  Cal.  548;  Peo- 
require  that,  would  be  utterly  impracti-  pie  v.  Henshaw,  76  Cal.  436. 
cable.  A  law  is  general  which  operates  1.  Edmonds  v.  Herbrandson,  2  N. 
alike  upon  all  the  inhabitants,  or  all  the  Dak.  270;  Lorentz  r.  Alexander,  87 
cities,  or  all  the  villages,  or  other  sub-  Ga.  444 ;  Lodi  Tp.  7\  State,  51  N.  J.  L. 
jects  of  a  class  of  such  subjects  of  leg-  402  ;  State  v,  Somers'  Point,  52  N.J.  L. 
islation.  That  for  the  purpose  of  legis-  323;  State  t^  Bergen  County,  52  N.  J. 
lation  it  may  be  necessary  to  make  and  L.  303 ;  Bray  v.  Hudson,  50  N.  J.  L.  82; 
that  the  legislature  may  make  such  State  v.  Camden,  50  N.  J.  L.  87  ;  State 
classification  is  undoubted.  The  only  t'.  Wood,  49  N.  J.  L.  88;  State  v.  Mul- 
practical  limitation  to  this  power  is  lica  Tp.,  51  N.  J.  L.  412;  State  v, 
that  the  classification  shall  be  based  Ramsey  County  (Minn.  1892),  51  N. 
upon  some  natural  reason— some  rea-  W.  Rep.  112;  State  v,  Boyd,  19  Nev. 
son  suggested  by  necessity,  by  some  43 ;  Scowden's  Appeal,  96  Pa.  St.  422 ; 
difference  in  the  situation  and  circum-  Davis  t;.  Clark,  106  Pa.  St.  377;  Pasa- 
stances  of  the  objects  classiBed  sug-  dena  r.  Stimson,  91  Cal.  238;  Topeka 
gesting  the  necessity  of  different  legis-  v.  Gillett,  32  Kan.  431 ;  Utsy  v.  Hiott 
lation  with  respect  to  them,  and  shall  (S.  Car.  1889),  9  S.  E.  Rep.  338. 
not  be  merely  arbitrary  with  no  appar-  Interdicted  special  laws  are  those 
ent  reason  except  a  desire  to  evade  that  rest  upon  a  false  or  deficient  clas- 
under  the  forms  of  a  general  law  the  sification.  Their  vice  is  that  they  do 
constitutional  inhibition  of  special  leg-  not  embrace  all  the  class  to  which  they 
islation."  are  naturally  related  ;  they  create  pref- 
For  further  illustrations  see  the  fol-  erences  and  establish  inequalities  ;  they 
lowing  cases:  State  v.  Dalrymple,  49N.  apply  to  persons,  things  or  places  pos- 
J.  L.  530 ;  State  v.  Donovan,  29  Neb.  75;  sessed  of  certain  qualities  or  situations, 
Costello  V,  Wyoming  (Ohio  1892),  30  and  exclude  from  their  effect  other 
N.  E.  Rep.  613;  Wyoming  Street,  137  persons,  things  or  places  which  are  not 
Pa.  St.  494;  Weinman  xk  \Vilkinsburg,  dissimilar  in  these  respects.  State  r. 
etc.,  R.  Co.,  118  Pa.  St.  192;  Ayar's  Parsons,  40  N.J.  L.  i. 
Appeal,  122  Pa.  St.  266;  Ruan  St.,  There  is  no  reason  why  an  officer 
132  Pa.  St.  257;  Straub  v.  Pittsburgh,  known  as  "city  physician"  in  cities  of 
138  Pa.  St.  356;  People  r.  Wallace,  70  the  second  class  should  have  a  different 
III.  6S0;  Elder  r.  State,  96  Ind.  162;  appointment,  with  a  term  fixed  by  the 
Ileanley  t;.  State,  74  Ind.  99;  Hanlon  I',  mayor,  and  an  annual  salary  to  be 
Floyd  county,  53  Ind.  123;  Groesch  v,  allowed  by  the  legislative  body  con- 
State,  42  Ind.  547;  U.  S.  t*.  De  Amador  firming  the  appointment,  from  a  phy- 
<N.  Mex.  1891),  27  Pac.  Rep.  488;  U.  S.  sician  to  be  appointed  and  compensated 
V.  De  Lujan  (N.  Mex.  1891),  27  Pac.  in  a  city  of  the  first  or  third  classes; 
Rep.  489;  U.S.  T'.  Chaves  (N.  Mex.  population  cannot  have  any  just  refer- 
1891),  27  Pac.  Rep.  489;  Jensen  v,  ence  to  such  a  distinction.  State  v. 
Fricke,  133  III.  171;  Farris  z\  Vannier,  Simon,  53  N.  J.  L.  550;  State  v.  Bogert, 
6  Dakota  186;  State  t-.  Hughes,  104  42  N.  J.  L.  407. 
Mo.  459;  State  v.  Orrick,  106  Mo.  iii;  Nor  is  there  any  natural  connection 
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between  the  number  of  inhabitants  in  a  state   those   within   certain  cities  and 

•city  and  its  right  to  fund  its  floating  counties,  and  regulated  their  salaries  in 

debt ;  therefore    a    statute    conferring  a  manner  different  from  that  of  others 

power  to  issue  bonds  for  that  purpose,  without  such  locality, 

limited  in  its  operation  to  cities  of  not  Netv  Jersey  Act  of  1882,  Rev.  Supp., 

less  than  25,000  population,  is  special,  p.  983,  which  provides  that  mortgages 

State  V.  Trenton,  42  N.  }.  L.  486.  made  to  the  chancellor  in  his  official 

And  a  law  declaring  that  all  cities  capacity  shall  be  assessed  to  the  person 

containing  a  certain  population  shall  having  the  beneficial  interest  therein,  or 

have  a  certain   sj-stem  of  laying  out  who  is  entitled  to  the  interest  or  in- 

streets,  and  all  having  a  smaller  popula-  come   thereof,  is  unconstitutional,  be- 

tion,  a  different  one,  is  special,  inasmuch  cause  of  its  special  character  in  not  in- 

2s  the  law  bears  no  affinity  to  the  quail-  eluding  in  its  operation  all  mortgages 

ties  or  attributes  forming  the  principle  of  made  to  officers  of  the  court,  the  inter- 

dassification.     State  v.  Parsons,  40  N.  est  or  income  of  which  is  payable  to  the 

J.  L.  II.     See  also  State  v.  Plainfield  beneficiary.    State  f.  Dalrymple, 49  N. 

<N.  J.  1892),  24  Atl.  Rep.  494.  J.  L.  530. 

No    characteristics  mark    boroughs  In  State  v,  Trenton  (N.  J.  1892),  24 

with  a  population  under  3,000  as  a  class  Atl.  Rep.  478,  the  act  directed  that  in 

peculiarly  requiring  legislation  confer-  all  cities  where  a  German  newspaper 

ring  upon  the  courts  of  common  pleas  has  been  published   once   a  week  for 

therein  the   power  to   license  taverns,  three     years,     such    paper     shall     be 

etc.,  which  do  not  apply  to  boroughs  selected   as   the  official  paper,   and   it 

with   a  population   in   excess  of   that  was  held    that  the  characteristic   thus 

number,  and  therefore  the  standard  of  made  the  basis  of  classification  was  not 

classification  is  illusory.   State  v.  Glenn,  one  of  sufficient  importance  to  warrant 

47N.  J.  L.  105.    See  also  State  7\  Tren-  the  classification,  and  the  statute  was 

ton,  48  N.  J.  L.  438;  State  v.  Gaddis,  44  therefore  special.     And  where  the  stat- 

N.  j.  L.  363.  ute  by  its  terms  applied  to  cities  of  less 

A  statute  providing  that  all  county  than  10,000  inhabitants  divided  into  not 

warrants  which  are  not  paid  when  pre-  less  than  two    nor    more  than   three 

sented  shall  bear  interest,  but  excepts  wards,  and  which  at  the  time  of  the  act 

the  warrants    of   a  single    county,  is  had  twelve  councilmen,  it  was  held  that 

special.     Hotchkiss  7^  Marion  (Mont,  the  three  incidents  on  which  the  classi- 

1892),  29  Pac.  Rep.  821.     So   also  an  fication  was  attempted  were  too  unim- 

act  making  a  different  rule  for  certio'  portant    and    restrictive  to    form   the 

ran' in  a   single  county.     Maxwell   v.  basis  of  a  general  law.     State  v.  Wood, 

Tumlin,  79  Ga.  570.  49  N.  J.  L.  88. 

And  an    act   providing    a    different  The  effect  and  not  the  form  of  the  law 

method  of  levying  taxes  in  boroughs  determines   its    character.       State     v. 

which  are  seaside  resorts  from  that  of  Newark,  53  N.  J.  L.  4  ;  Com.  v.  Patton, 

other  boroughs  having  all  tut  this  fea-  88  Pa.  St.  258  ;  State  v,  ToUe,  71  Mo. 

ture,  is  special.    State   v.  Philbrick,  50  645 ;  Humes  v.  Missouri  Pac.  R.  Co.,  82 

N.J.  L.  581.  Mo.  231  ;  52  Am.  Rep.  369  ;  Marmet  v. 

Nevf  Jersey  Act  of  March  9,  1891,  State,  45  Ohio  St.  63;  State  v.  Smith,  48 
Pamp.  L.  loi,  providing  that  "no  per-  Ohio  St.  2H  ;  Fellows  xk  Walker,  39 
son  now  holding  an  appointive  posi-  Fed.  Rep.  651 ;  McAnnich  v.  Missis- 
tion  in  any  city  or  county  of  this  state  sippi,  etc.,  R.  Co.,  20  Iowa  338  ;  Haskel 
and  receiving  a  salary  from  such  city  v.  Burlington,  30  Iowa  232. 
or  county,  who  is  an  honorably  dis-  Thus,  an  act  requiring  county  corn- 
charged  soldier  or  sailor,  having  served  missioners  in  any  county  having  a  pop- 
in  the  war  of  the  rebellion,  shall  be  ulation  at  the  census  of  1880  of  a  certain 
removed  from  such  position  except  number  and  containing  a  city  of  the 
for  cause,"  is  special,  in  that  it  fails  second  class,  third  grade,  to  provide  a 
to  include  within  its  provision  all  depository  for  county  funds  is  general 
the  members  which  constitute  the  se-  in  form  but  special  in  its  operation,  as 
lected  class.  State  v,  O'Connor,  54  N.  there  is  only  one  county  of  the  descrip- 
J.  L.  36.  tion,  and  no  other  can  ever  come  w^ithin 

In  Earle  v.  Board  of  Education,  55  the  operation  of  the  act.  State  f.  Ellett, 

Cal.  489,  the  law  relating  to  salaries  of  47  Ohio   St.  90;  21   Am.  St.  Rep.  772. 

public  school  teachers  was  held  special.  To  the  same  effect  are  State  n,  Ander- 

because  it  selected   from   the  general  son,  44  Ohio   St.  247 ;  Devine  f.  Cook 

class  of,  public  school  teachers  of  the  County,  84  111.  590.     Such  a  law  could 
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d.  Local. — The  term  "  local "  as  applied  to  statutes  is  of 
modern  origin,^  and  is  used  to  designate  an  act  which  operates 
only  within  a  single  city,  county,  or  other  particular  division  or 
place,  and  not  throughout  the  entire  legislative  jurisdiction  *  In 
this  sense  the  term  "  local  "  is  the  antithesis  of  **  general."^ 

By  some  authorities  the  term  is  considered  as  synonymous 
with  "private,"*  but  in  one  instance  it  was  held  that  the  word 
**  private  "  referred  to  persons,  and  "  local,"  to  territory,  but  both 

not  be  more  special  had  the  county  purposes,"  being  under  consideration, 
been  designated  by  name  instead  of  by  the  court  said  :  "  An  appropriation  of 
the  circumlocution  employed.  State  f.  money  by  the  legislature  must  general- 
Mitchell,  31  Ohio  St.  592.  ly  be  regarded  as  for  a  local  purpose 

1.  McGregor  v,  Baylies,  19  Iowa  43.  when  the  money  is  to  be  expended  in  a 

2.  State  V.  Chambers,  93  N.  Car.  600.  particular  locality,  and  the  people  of 
A  local  statute  touches  but  a  portion  of  that  locality  are  to  be  directly  and 
the  territory  of  a  state,  a  part  of  its  mainly  benefited,  notwithstanding  the 
people,  or  a  fraction  of  the  property  of  public  are  incidentally  and  remotely 
its  citizens.    Anderson's  L.  Diet. ;  Peo-  benefited  also." 

pie  V,  Chautauqua  County,  43  N.  Y.  In  discussions  on  the  relative  author- 
15 ;  Yellow  River  Imp.  Co.  v,  Arnold,  ity  of  state  and  United  States  laws, 
46  Wis.  214;  Kerrigan  v.  Force,  68  N.  ** local  statute  "  frequently  refers  to  the 
Y,  381.  An  act  regulating  the  fees  of  statute  law  of  one  state,  in  contra- 
local  officers  is  local.  State  v.  Judges,  distinction  to  a  law  on  the  same  sub- 
21  Ohio  St.  i;  Gaskin  x\  Anderson,  ject  of  another  state,  or  of  Congress, 
55  Barb.  (N.  Y.)  259;  Gaskin  V.  Meek,  or  the  general  commercial  law.  An- 
42  N.  Y.  186.  derson's  L.  Diet,  Statute. 

An  amendment  of  the  charter  of  the  3.  See  supra,  this  title.  General  Acts. 

city  of  New  York  relating  to  the  term  In  People  v.  O'Brien,  38  N.  Y.  193,  it 

of  office  of  councilmen,  and  the  time,  is  said  that  local  acts  are  confined  to 

etc.,  of  their   election,  was  held  to  be  the  persons  or  property  of  a  specified 

local  and  the  court  said:  *'It  is  clear  locality,  while    general   acts   embrace 

that   it  relates   only  to  the  officers  of  either  the  persons  or  property  of  the 

the     municipal    corporation    of    New  people    of    the  state  generally,  or  of 

York,  and  has  tio  force  outside  of  the  some  class   of  persons  or  species    of 

territory  embraced  in  the  corporation,  property,  not  limiting  the  operation  to 

nor  anv  possible  effect  upon  property  any    particular  locality  less  than  the 

not   within   the  corporate   limits,   nor  whole. 

upon  persons  not  for  the  time   being  4.  BouviSr  defines  "  local "  as  fixed- 

within  such  limits.    It  would  seem  to  ness  in  a  place  (Bouv.  L.  Diet.  Local)\ 

follow  necessarily  that  the  act  in  ques-  and  at  the  word  "  statute  "  he  does  not 

tton  is  local  as  contradistinguished  from  mention  in  his  division  of  statutes  those 

general."     People  v,   O'Brien,   38    N.  which  are  local,  but  defines  private  acts 

Y.  193.  as  those  relating  to  any  particular  place^ 

To  the  same  effect  is  People  v.  Hills,  or  to  several  particular  places,  or  to 

35  N.  Y.  449.  one  or  several  particular  counties.     So 

An  act  to  enable  the  supervisors  of  in  his  view,  local  and  private,  in  this 

the  city  and  county  of  New  York  to  connection,  would  seem  to  be  convert!- 

raise  money  by  tax  is  local.     Sun  Mut.  ble  terms. 

Ins.  Co.  v.'New  York,  8  N.  Y.   241;  And  in  Dwarris'  Statutes,  page  463^ 

Sharp  V.  New  York,  31  Barb.  (N.  Y.)  it  is  said  that  acts  relating  to  any  par- 

572 ;  Pullman  v.  New   York,  54  Barb,  ticular   place,  or   to  divers   particular 

(N.  Y.)  169.  towns,  or  to  one  or  divers  particular 

In  People  v.  Allen,  42  N.  Y.  378,  the  counties,  are  private  acts.     And,  again* 

meaning  of  the  word  "  local  '*   as   used  at  page  354,  the  author  says  that  every 

in  art.  I,  §  9,   Ne-w    Tork  constitution,  bill  for  the  particular  benefit  of  a  per- 

making  a  two-thirds*  vote  of  the  mem-  son  or  company,  or  a  locality,  in  which 

bers  elected  to  each  branch  of  the  legis-  the  whole  community  is  not  interested, 

lature  requisite  to  a  bill  appropriating  is,  in  a  parliamentary  sense,  a  private 

public  moneys   "for  local  or  private  bill. 
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as  signifying  a  narrowing  or  restricting  of  purpose.^  Again, 
"  local "  has  been  contrasted  with  "  public  "  *  but  unhappily  so, 
as  a  statute  may  be  both  local  and  public,  local  in  its  application, 
and  public  in  its  object — indeed,  statutes  which  operate  alike  and 
in  the  same  degree,  although  within  a  prescribed  locality,  upon 
all  individuals  and  classes  of  persons  and  their  interests,  subject 
to  the  law,  where  they  are  in  the  same  condition  and  circum- 
stances, possess  this  dual  character.^  Thus,  acts  establishing 
counties  and  towns,*  prescribing  their  boundaries,^  for  the  loca- 
tion or  removal  of  a  county  seat,®  relating  to  a  road  in  a  partic- 
ular county,^  to  the  preservation  of  fish  in  a  particular  river,® 
prohibiting  the  sale  of  liquor  in  a  particular  county,®  or  in  several 
townships  of  a  county,^®  authorizing  the  issue  of  municipal 
bonds,**  limiting  suits  against  a  certain  city  to  a  specified  period 
of  time,**  are  of  this  kind.  K  proviso  repealing  a  general  law,  in 
so  far  as  it  may  affect  a  particular  locality,  is  itself  local.** 

The  duration  of  a  statute  has  no  bearing  upon  its  character  as 
being  local  or  general — a  local  statute  may  be  perpetual,  and  a 
general  one  temporary,  and  vice  versa^^ 

3.  In  Bespeot  to  Compliance  Bequired — a.  Mandatory.  —  A 
statute  is  mandatory  when  non-compliance  therewith  will  render 
the  act  done  under  it  absolutely  void.**  Statutory  directions 
which  are  of  the  essence  of  the  thing  required  to  be  done  are 
mandatory.  *• 

b.  Directory. — If  a  statute  is  such  that  disregard  of  its  pro- 
visions will  constitute  an  irregularity,  but  one  not  necessarily 

1.  People  V.  Chautauqua  County,  43  act  is  of  a  public  local  nature.  State  v. 
N.  Y.  15.  Algood,  87  Tenn.  164. 

2.  Abbott's  L.  Diet.,  Statute.  7.  State  v,  Baltimore  County,  29  Md. 
8.  State  V.  Chambers,  93    N.  Car.    516.    But  see  Allen  v.  Hirsch,  8  Ore- 

600;  On*  v.  Rhine, 45  Tex.  345;  Illinois  gon  412. 

V,  Illinois  Cent.  R.  Co.,  33  Fed.  Rep.  8.  Burnham  v.  Webster,  5  Mass.  266. 

730;  Manning  i*.  Klippel,  9  Oregon  367.  9.  Van  Swartow  v.  Com.,  24  Pa.  St. 

4.  Winooski  v.  Gokey,  49  Vt.  282;  131;  State  v.  Chambers,  93  N.  Car.  600. 
Clark  V.  Janesville,  10  Wis.  136;  Gor-  10.  Levy  v.  State,  6  Incl.  281. 

ham  V,  Springfield,  21  Me.  58.     Com-  11.  State  v.  Lean,  9  Wis.  279;  Clark 

/ar«  Johnson  v.  State,  3  Lea  (Tenn.)  v.  Janesville,  10  Wis.  136;  Rochester  v, 

469;  31   Am.   Rep.  648;  Loper  v.  St.  Alfred   Bank,    13   Wis.  432;  80  Am. 

Louis,  I  Mo.  681.  Dec.  74^;   Burhop   v.   Milwaukee,  21 

5.  State  V.  Jackson,  39  Me.  291 ;  Wis.  260 ;  Knox  County  v.  Aspinwall, 
Stephenson  v.   Doe,  8  Blackf.   (Ind.)  21  How.  (U.  S.)  i>39- 

508;  46  Am.  Dec.  489;  Com.i;.  Spring-  12.  Covington  t^.Voskotter,  80  Ky.  219. 

field,  7  Mass.  9.  18.  Fire  Department  v.  Bacon,  2  Abb. 

«.  State  V,  Lean,  9  Wis.  279.  App.  Dec.  (N.  Y.)  127. 

The  requirement  of  the  constitution  14.  People  v,  Wright,  70  III.  398.     See 

of  Tennessee  that  "  the  ayes  and  noes  also  infra^  this  title.  Temporary  Stat- 

shall  be  taken  in  each  house  upon  the  utes;  Perpetual  Statutes. 

final  passage  of  every  bill  of  a  general  16.  Abbott's  Law.  Diet.;  Black's  Law 

character*^  does  not  apply  to  an  act  Diet. 

changing  two  counties  from  their  re-  16.  Rex  v.   Locksdale,    i    Burr.  447. 

spective  judicial  circuits  to  others,  and  See  infra ^  this  title,  Interpretation  of 

fixing  the  time  of  holding  courts  there-  Statutes^  where  the  subject  is  discussed 

in  and  in  one  other  county.    Such  an  at  length. 
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fatal  to  acts  done  or  proceedings  had  thereunder,  it  is  said  to  be 
directory.* 

Statutory  regulations  designed  for  the  information  of  public 
officials,  and  intended  to  promote  method,  system,  uniformity  and 
dispatch  in  the  modes  of  proceeding,  are  generally  deemed  direct- 
ory.* Officers  may  be  liable  to  legal  animadversion,  perhaps  to 
punishment  for  non-compliance,  yet  compliance  is  not  a  condition 
precedent  to  the  validity  of  their  acts.* 

c.  Prohibitory. — A  prohibitory  statute  is  one  which  forbids 
an  act,  whether  it  be  a  crime  or  a  misdemeanor,  or  something 
which  disturbs  the  public  repose,  or  injures  private  rights,  or  re- 
lates to  the  transmission  of  estates,  or  the  capacity  of  persons,  or 
other  objects.* 

d.  Permissive. — A  permissive  statute  is  one  which  allows  cer- 
tain acts  or  things  to  be  done  without  commanding  them,  as,  for 
example,  allowing  certain  persons  to  make  wills,  to  pre-empt  lands, 
to  vote,  or  to  form  corporations.*  But  the  act  when  done  is  as 
valid  as  if  done  in  obedience  to  a  legislative  command,  and  rights 
acquired  thereby  are  entitled  to  the  same  protection.® 

4.  In  Bespect  to  Time  of  Passage— ^7.  Ancient  and  Modern.— 
The  statutes  from  Magna  Charta  to  the  end  of  the  reign  of  Ed- 
ward II  are  known  as  vetera  statuta,  or  ancient  statutes.  Those 
passed  in  the  reign  of  Edward  III,  and  subsequently,  are  termed 
nova  statuiaJ*  English  statutes  passed  before  the  emigration  of 
the  American  colonists,  and  which  were  applicable  to  their  condi- 
tion, and  not  inconsistent  with  the  government  instituted  by 
them,  constitute  a  part  of  the  common  law  adopted  by  them.® 

5..  In  Bespect  to  Time  of  Taking  EflFect  — ^.  Prospective. — A 

1.  Black's  Law.  Diet.  or  licenses  which  the  donee  maj  exer- 

2.  ToTveyv.  Milbury,2i  Pick.  (Mass.)  cise  or  not  at  pleasure,  having  onh'  his 
■64 ;  Cooley's  Const.  Lim.  92.  own  interest  or  convenience  to  consult. 

3.  Torrey  v.Milbury,2i  Pick.  (Mass.)  Sutherland  on  Stat.  Const.,  ^  305.     See 
64.    See  infra^  this    title,  Tnterpreta-  also  Nicholl  v.  Allen,  i  B.  &  S.  935. 
tion  of  Statutes,  where  the  subject  is  6.  Slack  v,  Maysville,  etc.,  R.  Co.,  13 
fully  treated.  B.  Mon.  (Ky.)  i.* 

4.  I  Bouv.  Inst.  109;  Phil  pott  v,  St.        7.  Bouv.  L.  Diet. 

George's  Hospital,  6  H.  L.  Cas.  338.  8.  Com.  r.  Leach,  i  Mass.  60;  Com. 
In  this  case  it  was  said*:  "  Prohibitory  v.  Knowlton,  2  Mass.  534;  Bogardus  v. 
statutes  prevent  you  from  doing  some-  Trinity  Church,  4  Paige  (N.  Y.)  i<;8; 
thing  which  formerly  it  was  lawful  for  State  v.  Rollins,  8  N.  H.  561;  Doe  v. 
you  to  do,  and  whenever  you  can  find  Winn,  5  Pet.  (U.  S.)  233;'0'Ferrall  v. 
that  anything  done  is  substantially  that  Simplot,  4  Iowa  400 ;  Vidal  v.  Girard, 
which  is  prohibited,  I  think  it  is  per-  3  How.  (U.  S.)  128;  Webster?'.  Morris, 
fectly  ©pen  to  the  court  to  say  that  it  is  66  Wis.  366;  57  Am.  Rep.  278;  Dodge 
void,  not  because  it  comes  within  the  v.  Williams,  46  Wis.  92;  Carter  v.  Bal- 
-spirit  of  the  statute  or  tends  to  effect  four,  19  Ala.  S14;  Nelson  r.  McCrary, 
the  object  which  the  statute  meant  to  60  Ala.  301 ;  i  Kent's  Com.  473.  But 
prohibit,  but  because  by  reason  of  the  see  i  Min.  Insts.,  p.  47,  where  it  is  said  : 
true  construction  of  the  statute,  it  is  a  "A  pernicious  and,  as  is  believed,  an  un- 
thing  or  one  of  the  things  actually  pro-  warrantable  doctrine  has  been  pro- 
hibited.'^ pounded,  that  English  statutes  passed 
6.  Potter's  Dwarris  74.  before  the  emigration  of  our  ancestors 
Permissive  statutes  confer  privileges  and    applicable   to    our    constitution, 
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law  is  said  to  be  prospective  when  it  is  applicable  only  to  cases 
which  arise  after  its  enactment.* 

b.  Retrospective. — It  is  retrospective  when  it  applies  to  cases 
existing,  as  those  which  destroy  or  impair  vested  rights,  create 
new  obligations,  impose  new  duties,  or  attach  new  disabilities  in 
regard  to  transactions  already  passed.* 

6.  In  Bespect  to  Duration — a.  Perpetual. — A  perpetual  stat- 
ute is  one  for  the  continuance  of  which  there  is  no  time  limited, 
although  this  be  not  expressly  declared.'  If,  however,  a 
statute  which  does  not  itself  contain  any  limitation  is  to  be  gov- 
erned by  another  which  is  temporary  merely,  the  former  will  also 
be  temporary  and  dependent  upon  the  existence  of  the  latter.* 

b.  Temporary. — A  temporary  statute  is  one  limited  in  dura- 
tion  at  the  time  of  its  enactment,  either  expressly,  or  by  force  of 
its  character.^  An  ordinary  appropriation  bill  is  an  instance  of 
the  latter  kind.®  A  temporary  statute  is  not  necessarily  a  special 
statute ;  the  limitation  is  merely  in  regard  to  time,  and  its  charac- 
ter may  be  such  that  it  is  also  a  general  statute."*^  An  act  may  be 
temporary  in  some  of  its  parts,  and  permanent  in  others.®  If  a 
statute,  temporary  when  enacted,  is  made  permanent  by  a  subse- 
quent act,  it  is  to  be  deemed  permanent  ab  initio?  Rights  ac- 
quired under  a  temporary  statute  may  continue  after  its  expira- 
tion.i« 

m.  Ehactxeht— 1.  The  Legislature— «.  Status.— It  is  essen- 
tial to  the  enactment  of  a  valid  statute  that  the  legislature  should- 
have  been  constituted  legally,  and  that  it  should  act  in  confor- 
mity to  constitutional  provisions.  Its  members  must  have  been 
elected  and  their  election  certified  in  accordance  with  the  require- 
ments of  the  constitution,  and  this  instrument  must  be  followed 
also  in  convening  and  organizing  the  legislature.^^ 

and  in  amendment  of  the  common  law,  inhibitions  against  ex  post  facto^  but 

constitute  a  part  of  the  common  law  of  only  a  few  prohibit  retrospective  laws 

this  country."  in   specific  terms.    Black,  Const.  Pro- 

1.  Black^s  L.  Diet.  hib.,  §^  170,  172,  322;  Locke  v.  New 

2.  Society,  etc.  v.  Wheeler,  2  Gall.  Orleans,  4  Wall.  (U.  S.)  172;  Stater. 
(U.  S.)  105.  Squires,  26  Iowa  340. 

See    infray   this   title,  Retrospective  8.  Bouv.  L.  Diet. 

La-ajs.  In  B*  parte  Wellington  et  al.^    16 

Befcrospectiye  and  Ex  Post  Facto  Dls-  Pick.  (Mass.)  87;  26  Am.  Dec.  631,  it 

ttngnlahed. — Retrospective  and  ex  post  was  said  that,  in  legal  contemplation, 

facto  vlt^  not  synonymous  terms,  the  for-  all  statutes  are  perpetual  unless  limited 

mer  being  the  more  comprehensive,  and  by  their  terms,  which  means  that  they 

including  the  latter.     All  **  post  facto  are   of  .force   until   duly   repealed    or 

laws  are  of  necessity  retrospective,  but  amended. 

the  converse  is  not  true;  thus  a  cura-  4.  Bacon's  Abr.,  Statutes  (D). 

tive  statute  is  retrospective,  but  not  ex  6.  i  Bouv.  Inst.  112. 

fost  factOj  that  phrase  referring  only  6.  Bouv.  Law.  Diet. 

to  criminal   laws  such  as  make  acts,  7.  People  v,  Wright,  70  111.  388. 

innocent  when    done,  criminal ;  or  if  8.  Warren  v,  Windle,  3  East  205. 

criminal    when    done,    aggravate    the  9.  Rex  v.  Swiney,  i  Ale.  &  Nap.  139. 


crime,  increase  the  punishment  or  re-      10.  Steavenson  v,  Oliver,  8  M.  & 

duce  the  measure  of  proof.    Constitu-     234. 

tions  of  nearly  all  the  states  contain      11.  The  proclamation  for  convening 
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Where  the  legislature  is  regularly  organized,  fully  recognized 
by  the  political  department  of  the  government,  has  no  rival 
organization,  and  has  existed  and  performed  duties  as  a  legisla- 
ture, it  is  presumed,  as  far  as  the  judiciary  is  concerned,  that  such 
a  legislature  is  legally  constituted.^ 

Of  the  election  and  qualification  of  its  members,  the  legislature, 
after  its  organization, is  the  sole  judge.*  And  when  it  has  deter- 
mined  that  its  members  are  regularly  elected,  the  question  can- 
not, as  a  rule,  be  raised  afterwards  in  testing  the  validity  of  a 
law.*  But  it  has  been  held  that  where  it  appears  from  the  jour- 
nal of  the  legislature  itself  that  the  number  of  members  exceeds 
the  constitutional  limit,  and  that  an  act  was  passed  only  by  the 
assistance  of  the  votes  of  those  not  entitled  to  seats  in  the  legis- 

the  legislature  must  be  issued  by  the  Alter  t;.  Simpson,  46  Mich.  138;  Doran 

proper  officer.     People    f .    Parker,   3  v.  De  Long,  48  Mich.  552 ;  People  v. 

Neb.  409 ;  19  Am.  Rep.  634.  Harshaw,    60   Mich.  200;    Weston    v, 

A  proclamation   issued   by  the  gov-  Probate    Judge,  69   Mich.   600;    Nau- 

ernor  calling  an  extraordinary  session  mann   v.    Board    of  City  Canvassers, 

of  the  legislature,  may  be  revoked  by  a  73  Mich.  252;  Dalton  v.  State,  43  Ohio 

subsequent  proclamation  issued  before  St.  652;  Kerr  v.  Trego,   47  Pa.  St.  292; 

the  convening  of  the  legislature  under  O'Ferrall  v.  Colby,  2   Minn.  180;  State 

the    first   proclamation;   and   any   act  v,  Kenney,  9  Mont.  223. 
done  by  the  legislature  under  the  first        3.  People  v.  Mahaney,  13  Mich.  481. 

proclamation  is  void.    People  v.  Par-  Where   the  right  to  a  seat  in  the  leg- 

ker,  3  Neb.  409;  19  Am.  Rep.  634.  islature  was  contested,  and  the  person 

ReconTening  of  the  Legislature. —  legally  entitled  to  the  claim  ousted  and 
Where  the  legislature  is  dispersed  by  his  opponent  seated  by  a  vote  of  the 
any  sudden  irruption  or  insurrection,  members  of  the  legislature,  but  against 
or  by  any  external  force,  the  power  the  protest  of  certain  of  them,  when,  as 
might,  perhaps,  remain  and  the  duty  a  matter  of  fact,  less  than  a  quorum  was 
also,  to  reassemble  without  previous  present,  though  the  presence  of  aquonim 
votes  for  such  purpose.  But  when  was  recited  in  the  journal,  and  the  per- 
such  dispersion  is  the  result  of  its  own  son  so  illegally  seated  as  a  member  was 
action,  as  any  acquiescence  in  an  un-  allowed  to  continue  for  some  months,, 
authorized  proclamation  of  the  execu-  acting  and  voting  as  such,  a  bill  passed 
tive  assuming  to  adjourn  the  house,  by  his  vote,  where  otherwise  a  quorum 
without  any  formal  resolution  on  its  would  not  have  been  present,  being  con- 
part,  the  legislature  cannot  be  brought  tested  on  the  ground  that  a  quorum  had 
together  again  as  a  legislative  body  in  not  voted  for  it,  it  was  held  that  the 
the  absence  of  a  previous  vote  to  re-  court  was  bound  by  the  journal  entry 
assemble,  without  a  call  from  the  exec-  and  that  by  the  acquiescence  of  the 
utive.  The  spontaneous  reassembling  members  of*^  the  legislature  who  alone 
of  the  members  will  not  have  that  ef-  could  judge  of  the  election  and  quali- 
feet.    People  v.  Hatch,  33  111.  i.  ftcation  of  its   members,  the   illegally 

See  generally  State  ?;.  Judge,  29  La.  seated  person  was  a  de  facto  mem 

Ann.  223;  Gormley  v,  Taylor,  44  Ga.  ber  of  the  legislature,  and  that  the  bill 

76;  Rohrbacher  t^.  Jackson,  51  Miss.  748.  in  question  was  validly  passed.    Audi- 

1.  Luther  V.  Borden,  7  How.  (U.  S.)  tor  Gen'l  v.  Menominee  County,  89 
I ;  Ex  parte  Dorr,  3  How,  (U.  S.)  104;  Mich.  552. 

State  t;.  Judge,  29  La.  Ann.  225;  Gorm-  Where  the  legislature  has   failed  to 

ley  V,  Taylor,  44  Ga.  85;    Hughes  v,  determine  whether  or  not  one  of  its 

Felton,  II  Colo.  489.  members  is  legally   entitled  to  his  seat, 

2.  Cooley  Const.  Lim.,  pp.  173,624;  the  courts,  when  the  question  comes 
State  V.  Gilmore,  20  Kan.  551 ;  27  Am.  before  them,  will  regard  the  person  who 
Rep.  189;  Hughes  v,  Felton,  11  Colo,  has  a  certificate  of  election  from  the 
489;  People  V,  Mahaney,  13  Mich,  legally  constituted  canvassing  board  as 
481;  People  V,  Fitzgerald,  41  Mich,  being  a  member.  State  v,  Kenney,  9 
2\  People  V,  Goodwin,  22  Mich.  496;  Mont.  223. 
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lature,  the  court  must  recognize  the  fact  and  declare  the  act  so 
passed  invalid.* 

Where  the  legal  status  of  the  legislature — or  either  of  its 
branches — as  a  whole  is  questioned,  the  judiciary,  when  the  mat- 
ter is  properly  before  it,  has  jurisdiction  to  inquire  into  and  de- 
termine whether  the  body  referred  to  is  legally  constituted  ;  *  or, 
if  there  are  two  rival  organizations,  to  determine  .which  of  them 
is  so  constituted.*  While  it  is  true  that  a  fraudulent  legislature 
which  succeeds  in  driving  out  its  de  Jure  rival  and  forcing  it  to 
retire  would,  by  continuing  in  the  field  and  performing  the  duties 

1.  State  V.  Francis,  26  Kan,  724.  prolonged  the  session  by  a  vote  of  two- 
This  decision  rests  on  the  theorj'  that  thirds  of  each  house,  as  required  by  the 
the  court  may  inquire  into  the  legal  ex-  constitution.  This  constitution  was 
istenceof  the* legislature,  though  it  may  adopted  by  a  provisional  legislature, 
not  pass  on  the  fact  of  an  election  of  a  called  by  the  government  of  the  United 
member  to  such  legislature.  Poutry  v.  States  under  the  Reconstruction  Acts, 
Stover,  II  Kan.  238;  State  v. -Francis,  which  legislature  continued  in  power 
26  Kan.  737.  after  the  adoption  of  the  constitution  ; 

2.  When  Kansas  was  admitted  into  and  it  was  urged  that  thereby  its  ses- 
the  Union,  the  governor-elect  was  re-  sions  constituted  sessions  of  the  general 
quired  by  the  constitution,  upon  receiv-  assembly  under  the  constitution.  If 
ing  finafinformation  of  the  admission  this  were  so,  the  act  referred  to  was  un- 
oi  Kansas  \r\Xo  the  Union,  to  proclaim  doubtedly  unconstitutional.  But  the 
the  same  and  convene  the  legislature  court  decided  that  the  aforesaid  ses- 
elected  under  it.  This  proclamation  was  sions  of  the  provisional  legislature,  the 
issued  several  weeks  after  the  admission  members  of  which  were  elected  or  ap- 
of  Kansas  into  the  Union.  It  was  also  pointed  before  the  adoption  of  the  con- 
provided  by  the  constitution  that  the  stitution,  were  not  those  of  a  general 
"governor,  secretary,  and  judges  and  assembly  under  the  constitution,  but 
all  other  officers,  both  civil  and  mill-  those  of  the  legal  provisional  legisla- 
tary,"  under  the  territorial  government  ture,  and  that,  therefore,  the  provisions, 
should  continue  in  the  exercise  of  the  of  the  constitution  had  not  been  vie- 
duties  of  their  respective  departments  lated  and  the  act  was  valid  as  an  act  of 
until  the  said  officers  were  superseded  the  provisional  legislature.  Macon, 
under  the  authority  of  the  constitution,  etc.,  R.  Co.  t.  Little,  45  Ga.  370. 

The  legislature  which  was  elected  un-  8.  In  re  Gunn  (Kan.  1893),  32  Pac. 

der  the    territorial    organization,    and  Rep.  471.     See  also  Hughes  v,  Felton, 

which  was  in  session  when  Kansas  vrsLS  11  Colo.  489;   Macon,  etc.,  R.   Co.  v, 

admitted,  passed  a  law  two  days  there-  Little,  45  Ga.  371. 

after  but  before  the  proclamation  of  the  "  The  cases  in  which  the  official  acts 
governor  was  issued.  On  the  question  or  votes  of  members  of  a  legislative 
as  to  whether  or  not  the  legislature  was  body,  who  are  such  de  facto  only  and 
legally  constituted  for  the  purpose  of  not  dejure^  have  been  held  valid,  are 
passing  the  aforesaid  law,  it  was  held  all  cases  in  which  there  has  been  no 
that  the  members  of  the  legislature  question  as  to  the  legality  of  the  body 
were  "officers"  within  the  meaning  of  in  which  they  sat.  They  are  cases  in 
the  constitutional  provision  above  re-  which  the  body  admitting  such  persons 
ferred  to,  and  that  the  law  was  there-  was,  in  doing  so,  acting  within  its  ad- 
fore  valid.  State  V.  Meadows,  I  Kan.  91.  mitted  jurisdiction,  and  in  such  cases 
In  Georgia^  an  act  known  as  the  the  courts  will  not  inquire  into  the  title 
"Relief  Act,"  passed  October  13,  1870,  of  such  members  as  to  their  seats.  The 
was  attacked  on  the  ground  that  it  was  courts  in  such  cases  will  go  no  further 
invalid  because  the  session  of  the  legis-  than  to  inquire  as  to  the  legal  status, 
lature  at  which  it  was  passed  was  a  and  the  authority  of  the  b^dy  as  a 
** session  of  the  general  assembly  after  whole;  but  where  there  are  two'bodies, 
the  second  under  the  constitution,"  and  each  claiming  to  be  the  legislature,  then 
that  at  the  time  of  the  passage  of  the  the  court  whose  duty  it  is  to  respect 
act,  that  legislature  had  been  in  session  and  execute  the  acts  of  such  legislature, 
more  than  forty  days  without  having  must  of  necessity   decide  which  is  the 
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and  exercising  the  powers  of  the  legislature,  become,  when  rec- 
ognized, a  ^r/ar/^  legislature,*  still  if  the  de  jure  organization 
continues  to  exist  and  to  assert  its  rights  without  cessation,  it 
is  impossible  for  a  legislature  de  facto ^  though  recognized  by  the 
political  power  in  the  state,  to  usurp  and  destroy  its  title.*  In 
the  case  of  dual  state  governments  the  courts  recognize  that  leg- 
islature as  legal  which  belongs  to  that  government  of  which  the 
court  is  a  part.^ 

b.  Organization. — It  is  contemplated  that  each  house  of  the 
legislature  shall  be  organized  by  the  persons  who  zx^  prima  facie 
members  thereof,  as  shown  by  the  duly  authenticated  certificates 
issued  by  the  proper  dfanvassing  officers.* 

legislature."      McCrary  on  Elections,  §  ed.    They  participated  in  its  legislative 

517,  quoted  in  In  re  Gunn  (Kan.  1893).  action  until  its  final  adjournment.  They 

32  Pac.  Rep.  478.  received  and  acknowledged  the  receipt 

"  When  different  bodies  of  men,  each  of  the  compensation  to  which  bj'  law 

claiming  to  be  and  to  exercise  the  func-  they  were  entitled  as  members  of  the  leg- 

ttons  of  the   legislative  department  of  islature.  There  was  no  other  bodj'claim- 

the  state  appear,  each  asserting  their  ing  to    exercise    legislative   functions, 

title  to  be  regarded  as  the  law-givers  What  the  counsel  calls  the  de  facto  leg- 

for  the  people,  it  is  the  obvious  duty  of  islature  became  merged  into  the  rightful 

the  judicial  department,  who  must  in-  legislature,  by  which   a  governor  was 

evitably  at  no  distant  day  be  called  to  chosen  in  the  accustomed  manner,  who 

pass    upon   the  validity    of    the    laws  entered  upon  and  is  now  discharging, 

that  may  be  enacted  by  the  respective  without  interference  or  obstruction,  the 

claimants  to  legislative' authority,  to  in-  duties  of  that  office.     All  this  is  well, 

quire  and  ascertain  for  themselves,  with  know^n  as  matter  of  current  history,  as 

or  without  questions  presented  by  the  well    as   by    the   legislative  journals." 

claimants,  which  of  these  bodies  law-  Prince  t\  Skillin,  71   Me.  369;  36  Am. 

.fully  represent  the  people  from  whom  Rep.  325. 

they  derive  th^r  power.    There  can  be  2.  In  re  Gunn  (Kan.  1893),  32  Pac. 

but  one  lawful  legislature.    The  court  Rep.  471. 

must  know  for  itself  whose  enactments  "A  legally  organized  legislature  be> 

it  will  recognize  as  the  laws  of  binding  ing   now  in  existence,  and  exercising 

force  when  brought  judicially  before  it.  its  constitutional  functions,  it  follows 

In  a  thousand  ways  it  becomes  essen-  that  no  convention  of  members-elect  of 

tial   that  the  court    should    forthwith  either  house  can  exist  which   can  be 

ascertain  and  take  judicial  cognizance  treated  as  a  nucleus  for  another  organ- 

of  the  question  which  is  the  true  legis-  ization.  Two  governments  are  claiming 

lature."      Opinion  of   the  Judges,   70  to  be  in  existence  as  valid  and  entitled 

Me.  609.  to  the  obedience  of  the  people.     Both- 

1.  "The  body  of  men  which  the  coun-  cannot    rightfully    exist  at    the   same 

sel  for  the  defendant  terms  by  courtesy  time ;  but  one  government  can  be  rec- 

a  de  facto  legislature,  though  its  house  ognized  and  obeyed.'*     Opinion  of  the 

was  composed  of  men  who  were  and  Justices,  70  Me.  612. 

who  were  not  elected,  both  classes  not  8.  State  v.  Judge  of  Superior  Court, 

constituting  a  quorum,  and  of  a  senate  29  La.  Ann.  223 ;  Luther  x\  Borden,  *f 

a  part  of  whom,  less  than  a  quorum,  How.  (U.  S.)  40. 

were  duly  elected,  and  a  part  were  not  4,  State  v.  Van  Camp  (Neb.  1893),  54 
elected,  could  not  legally  act  as  legisla-  N.  W.  Rep.  114;  In  re  Gunn  (Kan. 
tive  bodies.  While  this  condition  of  1893),  32  Pac.  Rep.  471.  See  Elec- 
affairs  remained  there  was  no  legal  leg-  tion^,  vol.  6,  p.  373. 
islature.  The  greater  portion  of  the  "  It  may  seem  plausible,  without  full- 
members  of  the  bodies  thus  illegally  consideration,  to  say  that  only  those 
constituted  subsequently  took  their  members  of  the  legislature  who  are 
seats,  respectively,  in  the  rightful  house  actually  elected  whether  having  cer- 
and  senate — a  house  and  senate  com-  tificates  or  not,  are  the  persons  that 
posed  of  members  unquestionably  elect-  should  organize  or  hold,  seats  in   either 

158 


Entetment.  STA  TUTES.  The  Lesislatiire, 

In  determining  the  existence  of  a  constitutional  quorum  for 
organization  only  those  members  can  be  counted  who  have  recog- 
nized the  temporary  organization.* 

To  form  a  quorum  for  the  organization  of  the  house,  the  pres- 
ence only  of  the  number  of  members  required  by  the  constitution 
is  necessary  ;  and  the  presence  of  such  a  number  of  persons  alone^ 
participating  in  the  organization,  gives  the  necessary  power  with- 
out regard  to  the  manner  in  which  the  fact  is  ascertained.*  Less 
than  the  required  number  of  persons  has  no  power  to  act  in  the 
organization ;  and,  on  the  withdrawal  of  a  major  portion  of  the 
whole  number  of  members  in  the  body  so  as  to  leave  no  quorum, 
the  power  of  a  minority  to  act  ceases.* 

c.  Extra  Sessions. — Where  an  extra  session  is  convened  by 
special  proclamation,  a  constitutional  prohibition  against  legisla- 
tion concerning  matters  not  mentioned  in  the  proclamation  is 
mandatory,  and  legislation  attempted  in  disregard  of  it  is  void.* 

house;  but  some  method  of  organ! za-  not  a  matter  of  his  own  volition,  but 

tion  is  necessary;    some   written  title  was  especially   authorized    by   a   rule 

must  be  created    or   exhibited   before  adopted  by  the  House,  thus  allowing  him 

any  person  can  be  regarded   as  having  so  to  count  as  present  those  members 

a/riiwayijf/€  right  to  a  seat  in  the  leg-  who  did   not  answer  to   their   names^ 

islature.    Those  persons  having  certiH-  though   in   the   chamber,  and   second, 

cates  and  only  those  must  be  permitted  that,  in  order  to  constitute  a  quorum^ 

to  organize,    and     no     authority    can  the  speaker  of  the  House  could  not  call 

change  or    overthrow    that    right    or  the  name  of  any  person  in  the  House 

frima  facie  written  title  of  a  member  who  refused  to  consider  and  recognize 

except  the  house  itself ;  and  the  mem-  him   as   speaker,   or  to   recognize  the 

bers  of  the  house  cannot  be  regarded  House  as  the  constitutional  body — the 

as  a  legal  constitutional    house   until  legal  House. 

there  is  some  temporary  or  permanent  2.  In  re  Gunn  (Kan.  1893),  32  Pac. 

organization    by    a    majority    thereof.  Rep.  471  ;   U.S.  v.  Ballin,  144  U.  S.  i. 

.     .     .     The   certificates    of   election  8.  Brown   v.  Dist.  of  Columbia,  127 

give  a  title  to  the  members  holding  the  U.  S.  579;  In  re  Gunn  (Kan.  1893),  3^ 

same  which  mast  govern  their  associ-  Pac.  Rep.  471. 

ates  until  there  can  be  an  adjudication  Where,    in    the    organization    of   a 

by  the  house    itself  to  the   contrary;  house  of  the  legislature,  the  constitu- 

that  is,  by  a  constitutional  house  hav-  tion  requires  that  the  secretary  of  state 

ing  a  quorum."     Wharton,  C.  J.,  in  Re  shall  lay  before  the  body  a  roll  of  the 

Gunn  (Kan.  1893),  32  Pac.  Rep.  474.  names  of  those  persons  whose  certifi- 

1.  In  re  Gunn  (Kan.  1893),  32  Pac.  cates  of  membership  have  been  filed  in 

Rep.  471.    When  this  question  came  his  office,  the  withdrawal  of  the  secre- 

before  the  court  in  the  above  case,  it  tary  of  state  with  the  roll,  after  having 

was  asserted  that  the  prevailing  prac-  brought  it  to  the  proper  place,  and  the 

lice  in  Washington   in    the    House  of  subsequent  use  by  the  legislative  bodj' 

Representatives  under  what  is  known  of  a   duplicate   of  the   same  roll,  was 

as  the  Reed  rule,  that  in  any  assembly  held  to  be  a  sufficient  compliance  with, 

or  in  any  legislature  or  in«any  conven-  the  constitutional  provision  so  that  the 

tion,  if  members  are  present  and  do  not  valid  organization  of  the  house  was  not 

vote  or  answer   to   their    names,   the  affected  by  the  failure  to  use  the  original 

speakerorthe  clerk  may  count  them  in  roll.     In  re  Gunn  (Kan.  1S93),  32  Pac 

order  to  make   a  quorum,  should   be  Rep.  471. 

followed  in  organizing  the    House  of  4.  Wells  v.  Missouri    Pac.   R.   Co. 

Representatives;   but  it  was    decided  (Mo.    1892),    19  S.    W.   Rep.   530;   St^ 

that  the  Reed  rule  was  not   applicable  Louis  v.  Withaus,  90  Mo.  646;  David- 

for  either  of  two  reasons ;  first,  that  the  son  x\  Moorman,  2  Heisk.  (Tenn.)  575; 

action  of  the  speaker  of  the  House  of  Jones  v»  Theall,  3  Nev.  233. 

Representatives    in    Washington    was  The  restriction,  however,  is  on  legis; 

159 


Entetment                                    ST  A  TUTES,  TIm  LegiiUtim. 

* 

In  the  absence  of  such  a  constitutional  provision  the  field  of 

legislation  at  an  extra  session  is  as  broad  as  at  the  regular  ses- 
sion.* 

A  provision  that  after  a  bill  has  been  rejected  no  bill  having 
the  same  substance  shall  be  passed  at  the  same  session  of  the 

lation  alone;  and  in  the  case  of  the  3  Mete.  (Ky.)  214;  Mitchell  t\  Franklin, 
•election  of  a  United  States  senator  etc.,  Co.,  3  Humph.  (Tenn.)  456. 
under  the  duty  imposed  on  a  state  leg-  A  proclamation  of  the  governor,  con - 
islature  by  the  federal  constitution,  a  vening  a  legislature  in  special  session 
special  legislature  called  by  proclama-  *' to  reduce  the  taxes,"  was  held  suffi- 
tion  of  the  governor  may  proceed  with  cient  to  authorize  the  legislature  to  pass 
such  an  election.  Election  of  Senator  a  bill  levying  a  tax  on  those  who  en- 
Faulkner  of  West  Virginia,  Senate  gage  in  the  sale  of  certain  specified 
Report,  Lth  Congress.  So  appoint-  newspapers,  on  the  ground  that  the  sub- 
ments  of  the  governor  may  be  con-  ject  of  taxation,  generally,  was  before 
firmed,  though  not  mentioned  in  the  the  legislature.  Baldwin  v.  State,  21 
proclamation.  People  v.  Blanding,  63  Tex.  App.  591. 
^^^'  333*  Where    the  governor  convened  the 

Where  the  proclamation  of  the  gov-  legislature  **  to  protect  public  treasuries 
ernor  convened  the  legislature  to  "pro-  against  unnecessary  expenditure,by  reg- 
vide  the  legislative  enactments  neces-  ulating  the  cost,  charges  and  proceed- 
sary  or  .expedient  to  enforce  those  laws  ings  in  criminal  cases  before  justices  of 
and  practices  with  reference  to  rail-  the  peace  and  circuit  court,'*  it  was 
ways  and  railroad  companies,  which  held  that  an  act  which  in  effect  gave 
the  people  themselves  have  enacted  the  prosecuting  officer  two  peremptory 
and  declared  in  their  constitution,"  it  challenges  of  jurors  in  criminal  trials 
was  held  that  this  proclamation  did  where  before  he  had  had  none,  came 
not  authorize  the  passage  of  '*an  act  to  within  the  meaning  of  the  proclamation, 
provide  for  the  prevention  of  accidents  on  the  ground  that  the  right  of  chal- 
to  railroad  employes  and  others,  by  lenge  given  the  prosecution  would  re- 
requiring  that  switches,  frogs  and  the  duce  the  number  of  **  hung  juries,"  con- 
guard  rails  be  properly  blocked."  Wells  sequently  the  cost  of  subsequent  trials. 
V.  Missouri  Pac.  R.  Co.  (Mo.  1892),  State  v.  Shores,  31  W.  Va.  491;  13  Am. 
19  S.  W.  Rep.  530.  St.  Rep.  875. 

Where  a  city  charter  provided  that  The  governor,  by  proclamation,  con- 
ordinances  could  be  passed  by  the  city  vened  the  general  assembly  in  special 
council  at  extra  sessions  only  on  the  session,  and  recommended  to  their 
subjects  stated  to  them  by  the  mayor  consideration  an  act  of  Congress,  enti- 
when  assembled,  it  was  held  that  the  tied,  ^'an  act  to  regulate  the  deposits  of 
city  council  could  not  consider  matters  public  money"  (a  portion  of  the  money 
stated  to  them  by  the  mayor  after  they  belonging  to  the  United  States  being 
had  assembled.  St.  Louis  v.  Withaus,  deposited  by  said  act  with  the  state  of 
90  Mo.  646;  and  that  they  could  not  Tennessee)  and  recommended  the  re- 
consider such  matters,  though  in  his  ception  and  judicious  investment  of 
opening  message  the  mayor  stated  that  such  sums  as  might  be  deposited  with 
he  would  afterwards  propose  further  the  state  in  works  of  internal  improve- 
legislation.  St.  Louis  v.  Withaus,  16  ment: /^r/</,  that  the  state,  being  inter- 
Mo.  App.  247.  ested  to  the  extent  of  one-third  in  all 

Extended  SeBsions. — Constitutions  in  turnpike  companies,  a  resurvey  or 
some  states  prescribe  that  the  sessions  change  in  the  location  of  the  routes  of 
of  the  legislature  shall  not  exceed  a  such  public  improvements  might  be  a 
certain  number  of  days,  unless  extended  material  step  to  the  judicious  invest- 
by  a  vote  of  two-thirds  of  all  the  mem-  ment  of  the  funds  alluded  to;  and,  there- 
bers  elected  to  each  house.  Where  this  fore,  an  act  providing  for  such  resur\'ey 
is  the  case,  after  a  session  has  been  once  and  change  in  the  location  of  the  road 
properly  extended,  it  seems  that  the  con-  of  the  Franklin  and  Columbia  Turn- 
stitutional  restriction  is  satisfied,  and  a  pike  Company  was  valid."  Mitchell  t'. 
majority  vote  is  thereafter  sufficient  to  Franklin,  etc..  Turnpike  Co.,  3  Humph. 
j)rotract  the  session  from  time  to  time.  (Tenn.)  456. 

In  that  case  laws  passed  after  the  lim-  1.  Cooley's   Const.  Lim.    (6th    ed.) 

itv  d  time  are  valid.     Speed  v.  Crawford,  187 ;  Morford  v.  Unger,  8  Iowa  S2, 
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/egislature,does  not  prevent  the  passage,  at  an  extra  session,  of  a 
bill  rejected  at  the  regular  session.* 

d.  Powers  and  Limitations. — As  to  form  and  mode  of 
legislation  the  provisions  of  the  constitution  must  be  followed,* 
otherwise  acts  passed  in  disregard  of  them  are,  as  a  rule,  invalid.* 
This  is  the  rule  in  those  states  where  it  is  held  that  courts  can  go 
behind  the  enrolled  statute  and  inquire  whether  the  constitutional 
provisions  have  been  complied  with.  In  other  states  it  is  held 
that,  while  the  constitutional  provisions  regarding  the  legislative 

1.  Williams   v,  Nashville,  89  Tenn.  doing  things  which  are  not  prohibited, 

487-    Under  a  constitutional  provision  but  it  can  never  do  what  is  prohibited." 

that  an  enumeration  shall  be  made  un-  Valentine,  J.,  in   State  v.  Francis,  26 

der  the  direction  of  the  legislature  at  Kan.  737, 

the  end  of  every  tenth  year,  and  that  A  concurrent  resolution  adopted  by 

thcf  legislative  districts  shall  be  reap-  the  senate  and  the  house  of  representa- 

portioned  by  the  legislature  at  the  first  tives,  but  not  passed  by  bill  nor  ap- 

session  after  the  enumeration,  it  has  proved   by  the  governor,  nor  passed, 

been  held  that  an  extra  session  of  the  notwithstanding   his  disapproval,  by  a 

legislature,  called  by  the  governor,  was  two-thirds  vote  in  accordance  with  the 

not  a  part  of  the  regular  session  which  provisions  of  the  constitution,  was  h^ld 

had  been  adjourned  without  date,  and  insufficient  to  authorize  a  contract  for 

so  terminated,  and  was  such  a  session  the  printing  of  copies  of  the  state  engi- 

js  permitted    the    apportionment    re-  neer*s   report    for   distribution  among 

lerredto.  People  v.  Rice,  135  N.Y.  473.  the  people  of  the  state.    Collier,  etc., 

*•  See  generally,  Constitutional  Lith.  Co.  v,  Henderson  (Colo.  1893), 

*^Aw,  vol.  3,  p.  670.    See  also  Field  v.  32  Pac.  Rep.  417. 

Clark,  143  U.  S.  670;  Legg  v.  Annapo-  8.  See,  for  illustrations  of  this  general 

'js,  42  Md.  203;  Moog  V.  Randolph,  77  doctrine,  Mosely  v.  Tuthill,  45  AIa.648; 

^**  597 ;  Jones  V.  Hutchinson,  43  Ala.  Dane  v,  McArthur,  57  Ala. 454;  Sayre  t'. 

^^' ;  Perry  County  v,  Selma,  etc.,  R.  Pollard,  77  Ala. 608;  Stein  v.  Leep'er,  78 

j'^M  58  Ala.  542;  Moody  v.  State,  48  Ala.  517  ;  Smithee  f.  Campbell,  41  Ark. 

\i       115;    17    Am.   Rep*.  28;  Jones  v»  471;  Webster  v.  Little  Rock,  44  Ark. 

Wutchinson,  43  Ala.  721;  State  v.  Buck-  «;36;  Worthen  v,  Badgett,  32  Ark.  496; 

l^»54  Ala.  599;  People  v,  Mahaney,  13  State  v.  Little   Rock,  etc.,  R.  Co.,  31 

^J^h- 481 ;  Jones  f.  Lancaster  County,  Ark.  701;  State  v,  Crawford,  35  Ark. 

.^^eb.  479;  In  re  Bernstein,  3  R'edf.  237;    Vinsant  v.   Knox,   27   Ark.  266; 

^^f"  Y.)  20;  Spangler  v.  Jacoby,  14  111.  Smithee  v.  Garth,  33  Ark.  17;  Burr  v. 

^^i  5S  Am.  Dec.  571;  People  v.  Starne,  Ross,  19  Ark.  250;  Weill  v.  Kenfield, 

yS  111,   121;  85  Am.  Dec.  348 ;  Ryan  v.  54  Cal.   iii;    San    Mateo   County   v. 

j^'^ch,  68  111.  160;  State  v.  Gaines,  i  Southern  Pac.  R.  Co.,  8  Sawyer  (U.  S.) 

2*^*  (Tenn.)  734;  Martin  t^.  Borgman,  238;   Miller   v.  Goodwin,  70  III.  659; 

»j\  '^^n.  672  ;  State  v,  Francis,  26  Kan.  People  v,  De  Wolf,  62  111.  253;  People 

^4 ;    Jn  re  Vanderberg,  28  Kan.  243 ;  v.  Loewenthol,  93  111.    191 ;    State    z\ 

V  ^^^^  r.  Stover,  35  Kan.  545;  State  Francis,  26  Kan.  724;   Berrj'  t*.  Balti- 

Q  *^*tterson,  98  N.  Car.  660;  Boyers  v.  more,  etc.,  R.  Co.,  41  Md.  446;  20  Am. 

-  !?J*e,  I  W.  Va.  176;  Osburn  v.Staley,  Rep.  69;   Green   v.  Graves,    i    Dougl. 

^  ^-  Va.  85;   13  Am.  Rep.  640;  State  (Mich.)  351;  Attorney  Gen'l  v.  Joy,  55 

^A^I^tt,  2   S.  Car.   150;   16  Am.  Rep.  Mich.  94;  Ramsey  County  v,  Heenan, 

2^^*  South  Ottawa  V.  Perkins,  94  U.  S.  2    Minn.   330;   State   v,    Hastings,   24 

^jP  >    Walnut  V.  Wade,  103  U.  S.  683 ;  Minn.  78;  Burt  v.  Winona,  etc.,  R.  Co.» 

4  iJ^'^^'n  V,  Nash,  i  Wyoming  Ter.  85 ;  31  Minn.  472 ;  State  v.  McLelland,  18 

IJ^n  V.  Hall,  14  Bush  (Ky.)  85.  Neb.  236;  State  v.  Liedtke,  9  Neb.  462; 

jj.     Generally    under    affirmative    and  People  v.  ComVs  of  Highways,  54  N. 

^^^^^atory    constitutional    provisions,  Y.  276;  Opinion  of  Justices,  35    N.  H. 

q^  legislature  may  do  more  than  is  re-  579;  52  N.  H.  622  ;  State  v.  Piatt,  2   S. 

(L  ^*"ed,  but  it  cannot  do  less  if  it  does  Car.  150;  16   Am.    Rep.  647;  State  v. 

^^  ^Uty.     Under  negative  and  prohibi-  Smalls,    11    S.    Car.    262;     State     v. 

^y  constitutional  provisions,  however,  Hagood,    13   S.    Car.    46;    Walker  v. 

^^  legislature  may  often  refrain  from  State,    12    S.  Car,    200;  Williams    v. 
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proceedings  are  mandatory  on  the  legislators  themselves,  yet  they 
are,  as  far  as  their  effect  on  the  validity  of  a  duly  authenticated 
law  is  concerned,  directory  only.* 

Rules  and  usages  regarding  forms  for  the  passage  of  laws,  when 
settled  and  known  at  the  time  of  the  adoption  of  the  constitution, 
may  be  deemed  adopted  into  it  by  implication.* 

€,  Rules. — Each  legislative  house  has  power  to  make  its  own 
rules  not  in  disregard  of  constitutional  provisions,  and  to  change 
and  suspend  them  at  will ;  and,  generally,  courts  will  not  inquire 
whether  such  rules  have  been  complied  with  in  the  enactment  of 
a  statute.* 

State,  6   Lea  (Tenn.)   549;   Gaines  t\  Ian,  J.,  said:  "Although  the  constitu- 

Horrigan,  4  Lea  (Tenn.)  608;  Memphis  tion  does  not  expresslj     require  bills 

Freight   Co.    v.   Memphis,  4    Coldw.  that   have  passed  Congress  to  be  at- 

(Tenn.)  419;  State  f.  Patterson,  98  N.  tested  bv  the  signatures  of  the  presiding 

Car.    660;   Houston,    etc.,    R.   Co.   v.  officers  of  the  two  houses,  usage,  the 

Odum,  53  Tex.  343 ;  Blening  r\  Galves-  orderly  conduct  of  legislative  proceed- 

ton,  42    Tex.  641;    Hunt  v.  State,   22  ings,  and   the  rules  under  which  the 

Tex.  App.  396;  overruling  Blessing  v,  two  bodies   have   acted   since  the  or- 

Galveston,  42  Tex.  641,  and  Usener  v,  ganization  of  the  government,  require 

State,  8  Tex.  App.  177;  Field  f.  Clark,  that  mode  of  authentication."    See  also 

143  U.  S.  649;  South  Ottawa  v.   Per-  State  v.  Young,  32  N.  J.  L.  33. 

kins,  94  U.   S.  260;    Post  t\   Kendall  3.  McDonald  v.  State,  80  Wis.  407; 

County,    105    U.    S.   667;   Gardner   v.  In   re   Ryan,   80    Wis.   414.     In  these 

Barney,  6  Wall.  (U.  S.)  499;  Luther  v,  cases   Lyon,  J.,  said:  "The  courts  will 

Borden,  7  How.  (U.  S.)  38;  Lyman  v.  take    judicial    notice    of   the     statute 

Martin,  2  Utah  136;  Meracle  r.  Down,  laws  of  the  state,  and  to  this  end  they 

64  Wis.  323;  Bound  r.  Wisconsin  Cent,  will  take  like  notice    of  the  contents 

R.  Co.,  45  Wis.  543;  Brown  v.   Nash,  of    the    journals    of   the    two    houses 

I  Wyoming  Ter.  85.  of  the  legislature  far  enough  to  deter- 

1.  See  infra^  this  title.  The  Enrolled  mine  whether  an  act  published  as  a  law 
Bill,  was  actually   passed  by  the  respective 

In  Kilgore  v.  Magee,  85  Pa.  St.  412,  houses  in    accordance   with    constitu- 

the  court  said:   "In  regard  to  the  pas-  tional requirements.     Further  than  this 

sage  of  the  law  and  the  alleged  disregard  the  courts  will  not  go.     When  it  ap- 

of  the  forms  of  legislation  required  by  pears  that  an  act  was  so  passed,  no  in- 

the  constitution,  we  think  the  subject  is  quiry   will   be  permitted    to   ascertain 

not  within  the  pale  of  judicial  inquiry,  whether  the  two  houses  have  or  have 

So  far  as  the  duty  and  the  consciences  not  complied   stricth'  with   their  own 

of  the  members  of  the  legislature  are  rules  in  their  procedure  upon  the  bill, 

involved  the  law  is  mandatory.    They  intermediate  its  introduction  and  final 

are  bound  by  their  oaths  to  obey  the  passage.     The  presumption  is  ,conclu- 

constitutional  mode  of  proceeding,  and  sive  that  they  have  done  so.     We  think 

any  intentional  disregard  is  a  breach  of  no  court   has   ever  declared  an  act  of 

duty  and  a  violation  of  their  oaths.  But  the  legislature  void  for  non-compliance 

when  a  law  has  been  passed  and  ap-  with  the  rules  of  the  procedure  made 

proved  and  certified  in  due  form,  it  is  by  itself,  or   the   respective   branches 

no  part  of  the  dutj'  of  the  judiciary  to  thereof,   and   which    it   or   they    may 

go  behind  the  law  as  duly  certified  to  change  or  suspend  at  will."     See  also 

inquire  into  the  observance  of  form  in  St.  Louis  R.  Co.  v.  Gill,  54  Ark.  101. 

its  passage.     The  presumption  applies  Where   the    joint   rules  of  the  two 

to   the   act  of   passing    the   law,   that  houses  of  the  legislature  provided  for 

applies  generally  to  the  proceedings  of  an  adjournment  sine  die  by  joint  reso- 

any  body  whose  sole  duty   is  to  deal  lution,  and,  in  fact,  thej'  dispersed  and 

with  the  subject.    The  presumption  in  separated  without  any  such  resolution, 

favor  of  regularity  is  essential  to  the  the  question  arising  whether  or  not  the 

peace  and  order  of  the  state.*'  legislature    had    legally   adjourned,  it 

2.  Cooley  Const.  Lim.  (6th  ed.)  156.  was  decided  that  the  rule  regarding  the 
In  Field   v.  Clark,  143  U.  S.  649,  Har-  joint  resolution  of  adjournment  was 
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St.  Introdnction. — The  first  step  in  the  enactment  of  a  statute  is 
the  introduction  of  the  bill.*  Sometimes  constitutions  require 
before  introduction  that  notice  be  given  a  certain  time  in  advance ; 
this  requirement  is  limited  usually  to  special  or  local  bills.  As  a 
rule,  courts  will  not  inquire  whether  this  requirement  has  been 
observed.*    A  bill  when  introduced  requires  a  title.* 

A  statute,  as  a  rule,  must  contain  an  enacting  clause,  without 
which  it  is  generally  held  to  be  void.*  The  style  of  the  clause  is 
usually  prescribed  by  the  constitution,  but  the  provision  in  this 

not  a  constitutional  provision  and  not  that  no  local  or  special   bill   shall    be 

mandatory,  and  was,  therefore,  not  nee-  passed  unless  notice  of  the  intention  to 

essary  to  a  valid  adjournment  of  the  leg-  apply   therefor  shall   have  been   pub- 

islature.    People  z\  Hatch,  33  111.  i.  lished  in  the  locality  where  the  matter 

The  legislature  may  suspend  its  own  or  thing  to  be  affected  shall  be  situated, 

rule  that  a  bill  shall  not  have  its  third  it  was  held  that  a  bill  allowing  a  cer- 

reading  on  the  last  day  of  the  session,  tain  debt  owing  b^  the  state  to  a  third 

and  a  bill  so  read  and  passed  on  that  party  to  be  set  on  against  the  debt  ow- 

day  will  be  valid.     State  f.  Brown,  33  ing  by  the  third  person  to  the  state  was 

S.  Car.  151.  not  such  a  bill  as  required  notice  of  in- 

1.  The  bill  is  the  form  or  draft  of  a  tention  to  be  published.  State  v. 
law  presented  to  a  legislature  but  not  Crawford,  35  Ark.  237. 

yet  enacted,  or  before  it  is  enacted  a  3.  Binz  x\  Weber,  81  III.  290,  over- 
proposed  or  projected  law.  May  v.  ruling  doctrine  in  Larrison  v,  Peoria, 
Rice.  91  Ind.  549.  etc.,  R.  Co ,  77  III.  11,  and  Plummer  v, 

2.  Brodnax    v.  Groom,  64   N.  Car.  People,  74  III.  361. 

247;  Walker   t'.  Griffith,  60  Ala.   361;  4.  Seat  of  Government  Case,  i  Wash. 

Harrison  v.  Gordy,  57  Ala.  49;   People  Ter.  115;  State  v.  Patterson,  98  N.  Car. 

r.  Hurlbut,  24  Mich.  44;   9  Am.  Rep.  660.     See  constitutions  in  the  various 

103;  Day  V,    Stetson,  8  Me.   365;  Mc-  states.      Contra^    Cape    Girardeau    v. 

Clinch  z\  Sturgis,  72  Me.   2to;'  Davis  Riley,  52  yio.  ^2^\  followed  in  Watson 

V,  Gaines,  48  Ark.  370.  v.  Corey,  6  Utah  150,  the  court  in  the 

In  Georgia, it  was  said:  ^  It  appears  last  case  expressing  doubt, 

from  the  paragraph  of  the  constitution  Wood,  C.  J.,  said,  in  Barton  v.  Mc- 

and  the  act  of  the  legislature  just  cited  Whinney,  85  Ind.  487  :  **Doubtles8  this 

(Code,  §  193^)  that  the  legislature  it-  clause  (Be  it  enacted)  should  precede 

self  is  made  the  judge  of  the  evidence  everything  which  is  made  and  declared 

as  to  whether  the  proper  notice   has  to  be  law ;  but  this,  by  no  means,  for- 

been  given  or  not  before  the  introduc-  bids  the  use  of  a  preamble." 

tion  of  the  bill.     It  is  proposed  in  this  In  State  v.  Wright  (Oregon),  12  Pac. 

case  to  show  by  extrinsic  evidence  that  Rep.  7o8,there  appeared  in  the  original 

the  proper  notice   had  not  been   given  enrolled  bill  on  file  in  the  office  of  the 

for  a  sufficient  length  of  time  before  the  secretary  of  state  a  single  heavy  pen 

bill  was  introduced  into  the  legislature,  stroke  through  the  words  "Be  it  enact- 

We  do  not  think  that  courts  are  author-  ed."     It  was  claimed  that  the  bill  lacked 

ized  to  receive  such  evidence  and  upon  an  enacting  clause  on  this  account;  but 

it  to  decide  whether  or  not  the  legisla-  the  court  said  that  "  while  the  absence 

ture,  a  co-ordinate  branch  of  the  gov-  of  an  enacting  clause  would  render  the 

emment,  has  made  an  erroneous  deci-  act    void,  that    the  said  erasure  was 

sion,  and  allowed  a  bill  to  be  introduced  doubtless  done  surreptitiously  by  some 

without    the    notice   required    by    the  irresponsible   party   and    not    by    the 

constitution    and  the    law."     Speer  v,  authority  of  the  legislative  assembly, 

Athens  (Ga.  1890),  85  Ga.  49.  and  no  legal  effect  could  be  given  to 

The  question  of  the  giving  of  notice  such  unauthorized  act." 

of  the  introduction  of  a  special  or  local  In  Dew  v.  Cunningham,  28  Ala.  466, 

bill  is  not  disputable,  unless  the  lack  of  it  was  contended  that  the  laws  in  the 

notice  is    affirmatively  shown   by  the  revised    statute  adopted  by  reference 

journals  of  the  general  assembly.     Mc-  were  invalid  because  each  of  them  was 

Kcmie  v.  Gorman,  68  Ala.  443.  not  preceded  by  the  words  "Be  it  en- 

Where    the     constitution    provided  acted,*'  etc.,  as  prescribed  by  the  consti- 
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particular  has  been  held  directory  only  and  a  substantial  compli- 
ance therewith  sufficient.*  If,  however,  the  words  used,  besides 
being  a  variation  from  the  constitutional  style,  also  indicate  that 
the  will  of  the  legislature  is  expressed  as  a  joint  resolution  rather 
than  as  a  law,  the  change  in  the  phraseology  is  fatal  to  the  valid- 
ity of  the  enactment,  unless  it  can  be  effective  as  a  resolution 
merely.* 

By  the  constitutions  of  many  states  no  law  can  be  passed  ex- 
cept by  bill.'  Generally,  bills  may  originate  in  either  house,  and 
may  be  amended,  altered,  or  rejected  in  the  other  house.    There 

tution ;  but  it  was  held  that  as  the  bill  their  character,  would  be  'constantlj 

adopting  the  revised  statutes  was  pre-  liable  to  be  defeated  bj  the  slightest 

ceded    by  the  words   designating  the  omission    or  departure  from  the    es- 

style  of  the  laws,  that  was    sufficient,  tablished    phraseology.     No    possible 

See  also  Mathis  v.  State   (Fla.  1893),  good  could  be  achieved  by  such  strict- 

12  So.  Rep.  681.  ness,  and  the  greatest  evil  might  result 

Where  publication  of  a  law  w^as  nee-  from  it.  There  are  no  exclusive  words 

essary  to  put  it  in  force,  a  publication  in  the  constitution  negativing  the  use 

omitting  the  enacting  clause  was  held  of  any  other  language,  and  we  think 

insufficient.     In  re  Swartz  (Kan.),  27  the  intention  will  be  best  effectuated 

Pac.  Rep.  839.  by  holding  the  clause  to  be  directory 

1.  McPherson    v,  Leonard,  29  Md.  only.     It    is  necessary  that  every  law 

yjl^distinguishing  Hordesty  r.Taft, 23  should  show  on  its  face  the  authority 

Md.  512;  Swann  V.  Buck,  40  Miss.  26S.  by  which  it  is  adopted    and   promuf- 

Contra^  State  v.  Rogers,  10  Nev.  250,  in  gated,  and  that  it  should  clearly  appear 

which  case,  the  enactment  clause  pre-  that  it  is  intended  by  the   legislative 

scribed  in  the  constitution  being  **  The  power  that  enacts  it  that  it  should  take 

people  of  the  State  of  Nevada  repre-  effect  as  a  law.    These  conditions  being 

sented  in  senate  and  assembly  do  enact  fulfilled,  all  that  is  absolutely  necessary 

as  follows,"  the  words  "  senate  and  "  is  expressed.*' 

were  omitted,  and  the   constitutional  Where  it  was  provided  that  an  act 

style  was  held  mandatory  and  the  omis-  "  be  and  the  same  is  hereby  enacted," 

sion  of  the  said  words  fatal.  these  words  were  held  a  sufficient  com- 

In  Swann  7;.  Buck,  40  Miss.  292,  the  pliance.    Mathis  v.  State  (Fla.  1893), 

words  "  Resolved  by,"  etc.,  instead  of  12  So.  Rep.  681.    The  omission  of  the 

the  form  "Be  it  enacted,"  etc.,  were  words*'by  the  general  assembly  "in  the 

used  in  the  enacting  clause  and  held  enactment  clause  was  held  immaterial 

sufficient,  the  court  by  Ellett,  J.,  in  re-  in  McPherson  t>.  Leonard,  29  Md,  377. 

spect  to  the  necessity  of  literal  adhe-  2.  Burritt  v,   Com'rs,    120   111.  322; 

rence  to  the  formula  prescribed  by  the  Boyers  v.  Crane,  i  W.  Va.  176;  May  v, 

constitution,  saying :    '*  The  question  Rice,  91  Ind.  546.    In  the  cases  afore- 

is  one  that  does  not  seem  to  have  re-  said  it  appeared  that  the  legislature  en - 

ceived  judicial  decision,  so  far  as  we  deavored  by  resolution  beginning,  ^  Be 

have  been  able  to  discover;  but  in  a  it  resolved"  to  accomplish  what  could 

work  cited  on  the  law  and  practice  of  be  constitutionally  done  only  by  bill, 

legislative  assemblies,  by  Mr.  Gushing,  and  the  resolutions  were  held  invalid 

the  opinion  is  expressed  that  this  form  for  the  purpose,  because  they  violated 

of  enactment  must  be  strictly  pursued  the   constitutional   provision  that  all 

and  that  no  equivalent  language  will  laws  should  receive  their  force  from 

be  sufficient.  In  the  absence  of  any  au-  the  words  "  Be  it  enacted,"  etc.,  con- 

thoritative  adjudication,  we    are    not  tained  in  them. 

prepared  to  adopt  this  conclusion.  The  In  State  v,  Delesdenier,  7  Tex.  76,  it 

argument  against   requiring  a  literal  was  held  that  the  provision  as  to  style 

compliance  with  any  form  of  words  in  of  laws,  applied  to  "  bills  "  and  not  to 

the  enacting  clause,  as  a  condition  of  **  resolutions,"  and  that  an  expression 

giving  effect  to  a  statute,  would  be  very  of  the  legislative  will  beginning  "  Be  it 

strong  on   the  score  of  convenience;  resolved,"  was  valid  as  a   resolution., 

for  the  plainest  expressions  of  the  leg-  See  also  State  v,  Bailey,  16  Ind.  49. 

islatlve  will,  and  the  most  urgent  in  8.  See  various  state  constitutions. 
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is  a  general  exception,  however,  to  the  effect  that  bills  for  raising 
revenue  must  originate  in  the  lower  house.* 

Some  constitutions  provide  that  a  bill  which  has  been  once 
introduced  cannot  be  so  altered  or  amended  on  its  passage 
through  either  house  as  to  change  its  original  purpose.* 

In  some  states  it  is  provided,  in  order  to  prevent  lack  of  delib- 
eration in  the  enactment  of  laws  and  to  allow  time  for  publicity 
and  protest,  that  no  bill  shall  be  introduced  after  a  certain  speci- 
fied time  in  the  session.*  Attempts  have  been  made  to  evade 
this  provision  by  calling  a  new  measure  an  amendment.  When 
the  so-called  amended  bill  has  in  view  the  same  general  object  as 
the  first  bill,  it  may  be  valid,*  but  where  the  substitute  has  no 

1.  Where   a  bill    originated    in   the  amended  so  as  to  change  its  original 

«enate  and,   having  been   passed,   was  purpose.     Hall  v.  Steele,  82  Ala.  562. 

-sent  to  the  house  where  it  was  passed  Tlie  original   purpose   of  a    bill    to 

with  amendments  and  then  placed  in  create  Logan  county  out  of  Wild  county 

the  hands  of  the  committee  of  confer-  is  changed  by  an  amendment  to  create 

ence  for  adjustment,  and  was  reported  Montezuma  county  out  of  La  Plonte 

by  them  with  a  change  of  title,  its  sec-  county.      In   re   House   Bill    No.    231 

tions  having  been  reduced  from  twenty-  (Colo.  1886),  21  Pac.  Rep.  472. 

<ix  to  twenty -two,   and   some  of  them  The    constitution  of  Alabama  pro- 

\Tai\sposed,    it    was   held     that    these  vides  that  no  bill  shall  be  so  altered  or 

■changes  did    not  make  it  a  new  bill  amended  on  its  passage  through  either 

originating  in  the  conference  commit-  house  as  to  change  its  original  purpose ; 

tee,  and  that  it  did  not  violate  the  arti-  and  this  is  said  to  be  so  provided  to  pre- 

cle  of  the  constitution  which  only  pro-  vent  "hodge-podge  and  injurious  com- 

vided  that  bills  may  originate  in  either  binations  bv  confining  each  law  to  one 

house.    Nelson    r.   Haywood  County  subject."    State  f.  Buckley,  54  Ala.  612. 

(Tenn.  1S92),  20  S.  \V.  Rep.  i.  8.  Michigan  Const.,  art.  4,  ^  28,  pro- 

In  TexaSy  an  act  authorizing  towns  vides  that  no  new  bill  shall  be  intro- 

and  villages  incorporated  for  free -school  duced  in  the  legislature  after  the  first 

purposes  to  levy  taxes  originated  in  the  fifty  days  of  the  session. 

senate,  and  it  was  held  not  to  be  in  con-  In  Maryland  it  is  provided  that  no 

flict  with  the  constitutional   provision  new  bill  shall  be  introduced  in  the  last 

that  all  bills  for  raising  revenue  should  ten  days  of  the  session.     Const.,  art.  3, 

originate  in  the  house  of  representatives.  §  26.     And  in  A  rkansas^  not  within  the 

^'*eb  r.  State    (Tex.    1893),  21  S.  W.  last  three  days  of  the  session.     Const., 

^^P- 190.  art.  5,  ^  24. 

in  Massachusetts^  the  exclusive  priv-  4.  Powell  v,  Jackson  Common  Coun- 

J/ege  of  the  house  of  representatives  un-  cil,  51   Mich.   131;  Attorney   Gen'l  v, 

w\\  ^^^  constitution  to  originate  money  Amos,  60  Mich.  372 ;   People  v.  Mc- 

^'"s   is   Jimited    to   bills   that   transfer  Elroy,  72  Mich.  446. 

oney  Or  property  from  the  people  to  -     So   in    Michigan^  where   the   period 

J.  ^   **ate,  and   does   not   include  bills  for  the  introduction  of  new  bills  is  lim- 

yj.      Appropriate  money  from  the  treas-  ited  to  the  first  fifty  days  of  the  session, 

^^^    ^^e  commonwealth  to  particular  a  bill  properly  introduced  to  organize 

y_        ?^  the   government   or  bestow  it  certain  territory  into  a  township  was 

jjjjj '^^'^tJividuals  or  corporations.  Opin-  amended  after   the   expiration    of  the 

2  ^*  Justices,  126  Mass.  557.  fifty  days  into  one  to  organize  the  same 

§    *    *^^^ll  r.  Steele,  82  Ala.  562;  In  re  territory  into  a  county,  and  such  amend- 

A^^^  Resolution,  9  Colo.  624.  ment  was  held  valid.     Pack  v.  Barton, 

^f  -     **ill  introduced  to  prohibit  the  sale  47  Mich.  520. 

Mq  ^'ticating  liquors  in  the  county  of  In  the  same  state  a  bill  was  intro- 

*     ^^Somery     alone     and    afterwards  duced  to  organize  a  specified  township 

.    ^'^^ed  by  extending  the  prohibition  and  amended  after  fifty  days  to  organ- 

^ther  designated   places,   was  held  ize  a  different  township,  and  this  was 

?  ^o  violate  the  constitutional  provi-  also  upheld.     Attorney  Gen'l  v.  Rice, 

•*^^  that  no   bill  shall  be  altered  or  64  Mich.  385. 
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connection  with  the  original,  but  is  a  palpable  attempt  to  evade 
this  provision,  it  is  invalid.* 

3.  Beadings. — Constitutions  generally  require  that  a  bill  shall  be 
read  in  each  house  by  sections  three  times  on  different  or  succes- 
sive days.* 

1.  A  bill  entitled  *'To  discontinue  way  to  get  rid  of  this  provision  ;  but  it 
that  portion  of  the  Midland  and  St.  is  the  duty  of  the  courts,  while  it  re- 
Claire  state  road  in  the  township  of  mains  in  the  constitution,  to  see  that  it 
Midland,  Midland  county,"  introduced  is  obeyed." 

in  the  Michigan  legislature  before  the  2.  Jones  v.  Hutchinson,  43  Ala.  721 ; 
expiration  of  the  constitutional  fifty-  Ramsey  County  t^.Heenan,  2  Minn. 330. 
day  limit  was  thereafter  amended  to  There  is  no  constitutional  objection 
provide  for  the  construction  and  main-  to  the  first  reading  of  a  bill  in  the  sen- 
tenance  of  stone,  gravel,  macadamized  ate  being  on  the  same  day  of  its  final 
and  dirt  roads  in  the  county  of  Saginaw,  passage  in  the  house.  Burks  v.  Jeflfer- 
This  the  court  held  unconstitutional  son  County,  40  Ark.  200. 
and  void.  Sackrider  v,  Saginaw  County,  Where  a  bill  was  regularly  read  three 
79  Mich.  59  In  this  case,  which  seems  times  in  the  house  and  then  reported  to 
to  mark  the  limit  of  the  bald  attempts  the  senate,  where  it  was  read  twice, 
to  violate  the  constitutional  provision,  and  the  house  recalled  the  bill  from  the 
the  court  said: '*  If  a  constitutional  pro-  senate  for  reconsideration,  and  after 
vision  can  ever  be  evaded  or  violated  again  passing  the  bill  on  the  reconsid- 
by  the  reporting  and  passing  of  a  sub-  eration,  returned  it  to  the  senate,  where 
stitute  for  an  original  bill,  it  certainly  it  had  its  third  reading  in  that  body, 
has  been  evaded  and  violated  in  this  this  was  held  a  sufficient  compliance 
case ;  and  if  this  legislation  can  be  up-  with  the  statutory  provision.  State  v. 
held,  it  would  seem  that  the  constHu-  Crawford,  35  Ark.  237. 
tional  provision  above  quoted  is  worth-  When  a  bill  has  been  read  at  length 
less  to  prevent  the  evil  against  which  in  the  committee  of  the  whole,  the  report 
it  is  manifestlj'  directed.  If  a  new  bill  of  that  fact  and  the  recording  of  it  upon 
can  be  reported  as  a  substitute  for  a  the  journal  will  be  deemed  sufficient  as 
bill,  the  subject-matter  of  which  has  one  of  the  required  three  readings.  In 
no  connection  with  or  relation  in  the  r«  Senate  Resolution,  9  Colo.  641. 
remotest  degree  to  the  subject-matter  The  rule  that  a  bill  shall  not  be 
of  such  bill  under  the  guise  of  a  sub-  read  on  the  last  day  of  the  session,  not 
stitute,  then  it  is  difficult  to  perceive  being  a  constitutional  provision,  in 
the  use  or  value  of  this  constitutional  South  Carolina^  may  be  suspended, 
provision.  No  one  will  admit  for  a  State  i'.  Brown,  33  S.  Car  151. 
moment  that  the  framers  of  the  con-  Where  an  act  was  introduced,  read  a 
stitution  ever  intended  that  this  pro-  first  and  second  time,  referred  to  a 
vision  should  be  rendered  nugatory  in  committee,  reported  back  with  amend- 
this  way.  Courts  have  gone  a  great  ments,  was  engrossed  for  a  third  read- 
ways  to  uphold  legislation  that  appar-  ing  and  finally  passed  upon  the  call 
ently  trenched  on  this,  or  similar  pro-  of  the  aj'es  and  noes,  it  was  held 
visions  in  constitutions,  and  have  some-  the  bill  was  properly  read  and  passed, 
times,  it  seems  to  me,  strained  the  con-  Larrison  v.  Peoria,  etc.,  R.  Co.,  77 
stitution  almost  to  breaking  to  sustain  III.  11. 

laws  that  in  their  passage  came  close  Where  an  original  bill  was  read  a  first 
to.  if  not  within,  the  line  of  the  prohi-  and  second  time  and  referred,  a  substitute 
bition  of  the  fundamental  law.  I,  for  reported  and  adopted  in  lieu  of  the  orig- 
one,  have  gone  as  far  in  this  direction  inal  bill,  read  a  third  time  and  passed, 
as  my  conscience  and  duty  will  permit  the  journal  not  showing  the  first  and 
me.  Let  the  consequences  as  to  laws  second  reading  of  the  substitute,  the 
already  on  our  statute  books  be  what  contrary  not  appearing  however,  it  was 
they  may,  it  is  time  to  call  a  halt  in  presumed  that  the  substitute  was  read 
this  direction.  If  the  constitutional  three  times  as  the  constitution  required, 
provision  is  in  the  way  of  legislation,  Worthen  v.  Badgett,  32  Ark.  496. 
and  the  people  desire  that  new  bills  Reference  to  Committees. —  It  is  pro- 
may  be  introduced  at  any  time  during  vided  in  the  constitution  of  Alabama 
the  session,  there  is   a  constitutional  that  no  bill  shall  become  a  law  until  it 
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This  provision  is  sometimes  directory,*  but  generally  manda- 
tory, so  that  an  act  not  so  read  is  void.*  In  the  states  where 
the  latter  rule  obtains,  constitutions  allow  this  rule  to  be  dis- 
pensed with  in  cases  of  urgency,  on  a  specified  vote  of  the  legis- 
lature.' The  question  whether  the  circumstances  present  a  case 
of  urgency  is  for  the  house  of  the  legislature  in  which  the  bill  is 
depending  and  not  for  the  courts.*  The  aforesaid  requirement 
of  three  readings  does  not  apply  to  amendments,^  even  though 
something  not  embodied  in  the  original  bill  is  thereby  made  a 
law.* 

The  constitutional  provision,  so  far  as  it  concerns  the  specific 
manner  of  reading  bills,  is  generally  considered  to  be  directory 

shall  have  been  referred  to  a  committee  twice  wjfis  amended  by  striking  out  "  all 

of  each  house  and  returned  therefrom,  after  the  enacting  clause"  and  insert- 

and  a  bill   not  so   referred  is  invalid,  ing  **  a  new  bill,"  and  was  then  read  the 

State  r.  Buckley,  54  Ala.  599.  third  and  last  time,  it  was  held  that  the 

1.  Miller  v.  State,  3   Ohio   St.  475;  constitutional  provision  had  been  com- 

Pim  V.  Nicholson,  6  Ohio  St.  176.  plied  with  ;  the  court  saying  that  the 

In  Illinois  the  constitution  requires  journal,  not  showing  the  contrary,  it 

the  three  readings,   but  does   not    in  would  be   presumed   that  the   amend - 

terms    command   their    entry    in    the  ment  was  on  the  same  subject  as  the 

journal.    In  a  case  where  no  entry  in  original   bill   even  though  the  amend - 

the  journal  appeared,  it  was  presumed  ment  was  called  in  the  journal  **  a  new 

that  the  bill  was  read  as  provided  for.  bill."     Miller  v.  State,  3  Ohio  St.'476. 

Schuyler  County  v.  People,  25  111.  181.  W^here  a  bill  passed  the  three  read- 

3.  Ramsey  County  v.  Heenan,  2  ings  required  in  the  senate  and  was 
Minn.  330;  People  v,  Campbell,  8  111.  sent  to  the  house,  where  it  also  passed 
466;  Weill  V.  Kenfield,  54  Cal.  iii;  the  three  readings  but  under  a  some- 
Ryan  V.  Lj'nch,  68  111.  160;  Burritt  v.  whiat  different  title,  and  it  was  after- 
Com'rsof  State  Contracts,  120  III.  323;  wards  placed  in  the  hands  of  the  corn- 
South  Ottawa  t;.  Perkins,  94  U.  S.  260;  mittee  of  conference  of  both  houses 
Amoskeag  Nat.  Bank  v,  Ottawa,  105  and  was  reported  by  them  under  a 
U.  S.  667.  slightly  different  title  with  the  sections 

8.  Weill  T^.  Kenfield,  54  Cal.  Ill;  Mc-  somewhat  transposed   and  reduced   in 

Culloch  V,  State,  11  Ind.  429;  Ramsey  part,  the  report  of  the  committee  ask- 

County  V.  Heenan,  2  Minn.  330.  ing  leave  to  propose  "  in  lieu  "  of  the 

4.  Weyand  v.  Stover,  35  Kan.  545;  original  bill,  a  bill  "embracing  sub- 
Hull  V,  Miller,  4  Neb.  503.  stantially    all  the  provisions   of    both 

Where  a  bill  was  introduced  in  the  houses,  and  giving  as  a  reason  that 
senate  and  read  the  first  and  second  time  the  original  bill  had  been  "much  dis- 
on  the  same  day,  and  the  senate  jour-  figured  by  amendments,  interlineations, 
nal  does  not  show  whether  a  case  of  ur-  and  erasures,"  and  the  bill  was  then 
gency  existed  or  not,  it  was  held  that  passed  without  further  readings,  it  was 
each  house  was  the  exclusive  judge  held  that  the  bill  reported  from  the  com- 
whether  the  case  of  urgency  did  exist  mittee  was  not  a  new  bill  such  as  would 
or  not,  and  it  was  not  necessary  that  require  three  further  readings  in  both 
the  emergency  should  be  stated  upon  houses,  but  was  such  an  amendment  to 
the  journal.  Weyand  v.  Stover,  35  the  old  bill  as  to  do  away  with  the  re- 
Kan.  545.  quirement.  Nelson  v.  Haywood  County 

e.  People  V.   Wallace,  70  111.  680;  (Tenn.  1892),  20  S.  W.  Rep.  1. 

State  V.  Brown,  33  S.  Car.   151;  Mc-  An  act  was  introduced  in  the  legis- 

Culloch  V,  State,  11  Ind.  433  ;  State  v,  lature  to  amend  "  section  63"  of  a  speci- 

Platt,  2  S.  Car.  150;  16  Am.  Rep.  647;  fied   previous  act,  was  read  twice  and 

Miller  v.  State,  3  Ohio  St.  476.  then   amended   by   striking  out   "  63  " 

6.  Dew  V,  Cunningham,  38  Ala.  467;  and  inserting  "  25  "   and  ordered  to  a 

6(  Am.  Dec.  362.    See  infra^  this  title,  third    reading  after    being  engrossed. 

Amendment.  But  on  the  third  reading,  the  journal 

Where  a  bill  afler  having  been  read  showed  that  an  act  to  amend   "  section 
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only.*  It  IS  not  necessary,  in  absence  of  distinct  constitutional 
requirement,  that  the  three  readings  be  in  full.*  It  is  customary 
in  many  legislatures  to  read  a  bill  by  its  title ; '  in  some  it  is  con- 
sidered unnecessary  to  read  at  length  documents  referred  to  in  a 
bill,  provided  that  the  references  thereto  are  sufficiently  certain.* 
4.  Passage — a.  Actual  Passage. — It  is  essential  to  the  valid- 
ity of  an  enactment  that  the  bill  shall  have  been  actually  passed 
by  the  concurrence  of  the  number  of  the  members  of  each  house 

63  "  was  read  and  passed,  although  the  only  once  at  length  has  been  main- 
enrolled  act  amending  ''section  25"  tained  too  long  in  this  state  to  be  now 
was  presented  to  the  governor,  approved  overthrown  by  the  courts.  It  would 
by  him  and  promulgated.  It  was  con-  deprive  us  of  all  statutory  law.  The 
tended  that  while  the  act  to,  amend  constitution  in  terms  does  not  direct 
"  section  63  '*  had  been  read  three  times  that  the  reading  shall  be  at  length,  and 
and  passed,  that  the  act  to  amend  "  sec-  while  such  reading  might  be  the  better 
tion  25  "  had  not  been.  It  appeared  practice,  we  cannot  hold  that  it  is  im- 
that  the  "  section  25  "  of  the  original  peratively  required  that  it  should  be  so 
act  was  designated  in  the  revised  slat-  read  more  than  once.  People  v.  Mc- 
utes,  where  it  appeared  as  part  of  a  Elroy,  72  Mich.  446. 
chapter,  as  '*  section  63."  The  court  In /«^/fl«rt,  the  provision  of  the  con - 
presumed  and  held,  therefore,  that  one  stitution  governing  the  reading  of  bills 
and  the  same  section-  was  intended  to  in  the  legislature  was :  *'  Every  bill 
be  designated  by  the  legislature  by  both  shall  be  read  by  sections  on  three  sev- 
"  section  63  "  and  "  section  25,"  and  eral  days  in  each  house,  unless  in  cases 
that  the  act  was  properly  read  three  of  emergency  two-thirds  of  the  house 
times  and  passed.  Illinois  Cent.  R.  Co.  where  such  bill  may  be  depending  shall 
V,  People  (111.  1892),  33  N.  E.  Rep.  173.  by  a  vote  of  yeas  and  nays  deem  it  expe- 

1.  Pim  V,  Nicholson,  6  Ohio  St.  176,  dient  to  dispense  with  this  rule;  but 
where  the  constitution  requires  the  the  reading  of  a  bill  by  sections  on  its 
reading  to  be  "  distinct."  That  provi-  final  passage  shall  in  no  case  be  dis- 
sion  is  directory  only,  for  the  degree  pensed  with,  and  a  vote  on  the  passage 
of  distinctness  cannot  be  judicially  de-  of  every  bill  shall  be  taken  by  yeas  and 
termined.  nays."      Under  this  provision   it  was 

2.  In  California^  it  is  required  that  held  sufficient  to  read  the  bill  twice  by 
the  bill  be  read  three  times  at  length  or  its  title  only,  provided  it  was  fully  read 
otherwise  it  is  void.  Weill  v.  Kenfield,  on  the  third  reading.  McCuIloch  v, 
54  Cal.  III.  State,  11  Ind.  424. 

In  Minnesota,  a  bill   must   be   read  Snspenslon  of  RtQob. — The  constitu- 

twice  at   length   prior   to  its   passage,  tion  of -^rZ-rtWJff^  of  1868  provided  that 

Supervisors  i\  Heenan,  2  Minn.  330.  under  a  suspension  of  rules  a  bill  could 

Under  the  constitution  of  Arkansas  be  read  bvits  title  only,  and  that  as  the 

1874,  it  is  probable  that  bills  must  be  constitution  did  not  require  the  suspen- 

read   at    length.      Burks   v.    Jefferson  sion  to  be  entered  in  the  journal,  in  the 

County,  40  Ark.  207.  absence  of  such  entry  the  rules  will  be 

In  the  constitution  of  Alabama  it  is  considered  to  have  been  suspended  in  a 

provided  that  no  bill  shall  become  a  law  proper  case.     Burks  ^^  Jefferson  Coun- 

unless  on  its  final  passage  it  be  read  at  ty,  40  Ark.  200;  overruling^  Smithee  v, 

length.     State  v,  Buckley,  54  Ala.  599.  Garth,  33  Ark.  17,  where  an  act  read 

8.  Chicot  County  -u.  Davies,  40  Ark.  by  title  was  held  to  be   excluded   be- 

300.  cause   the   rules   were  not  suspended. 

As  to  the  reading  of  the  bill  and  sub-  See  English  v.  Oliver,  28  Ark.  317; 
stitute  twice  by  titles  and  only  once  at  Worthen  v.  Badgett,  32  Ark.  496. 
length,  it  cannot  be  considered  at  this  4.  In  Georgia,  the  legislature  incor- 
late  day  a  violation  of  the  constitution  porated  the  building  and  loan  associa- 
which  provides,  "  Every  bill  and  joint  tion  already  organized,  by  a  mere  refer- 
resolution  shall  be  read  three  times  in  ence  to  its  constitution  and  by-laws, 
each  house  before  the  final  passage  without  setting  out  or  reading  the  con- 
thereof."  The  legislative  practice  of  stitution  and  by-laws.  And  this  was 
reading  the  same   twice  by  title  and  held  sufficient,  the  court  saying:  "While 
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required  by  the  constitution.^  If  it  appears  that  this  has   not 

been  done,  the  act  is  invalid.*  Sometimes  the  constitution  re- 
quires for  the  passage  of  ordinary  bills  a  majority  vote  of  all 
elected  members,  while,  again,  a  majority  vote  of  a  quorum  only 

I  may  question  the  wisdom   and  pru-  by  the  votes  of  four  irregularly  elected 

dence  of  this  species  of  legislation,  I  do  members,    was    held    void.     State    v, 

not  for  a  moment  doubt  its  validity."  Francis,  26  Kan.  724.  Where  a  bill  was 

Bibb  County  Loan  Assoc,  v.  Richards,  regularly  passed  by  one  branch  of  the 

21  Ga.  592.  legislature,  and  then  sent  to  the  other 

1.  Amoskeag  Nat.  Bank  v.  Ottawa,  where  it  was  amended    and   returned, 

105  U.  S.  667;  South  Ottawa   v.  Per-  the    concurrence    by  the    house    first 

kins,  94  U.   S.  260;  Miller  v.  State,  3  mentioned  in   the   amendments  of  the 

Ohio  St.  475;  Osburn  v.  Staler,  5    W.  other   branch   of   the    legislature   was 

Va.  85;  13  Am.  Rep.  640;  Prescott  v,  held   sufficient.     McCulloch   v.   State, 

Illinois,  etc..  Canal,  19  111.  324.  11  Ind.  424. 

2. People  V.  Starne,  35  111.  142;  85  In  Michigan^  on  the  ground  that 
Am.  Dec.  348;  Berry  r.  Baltimore,  etc.,  the  legislature  is  the  sole  judge  of  the 
R.  Co.,  41  Md.  446;  20  Am.  Rep.  69;  qualification  and  election  of  its  mem- 
Opinion  of  Justices,  52  N.  H.  622;  bers,  the  court  held  that  an  act  of  the 
Legg  V.  Annapolis,  42  Md.  203.  See  legislature  could  not  be  declared  void 
also  infra^  this  title.  Impeachment  of  because  a  portion  of  the  members  vot- 
tke  Validity  of  Enactment,  ing  for  it,  and  whose  votes  were  neces- 

So  where  a  bill  was  passed  by  one  sary   to  its   passage,  were   not  legally 

house  in  which   it  originated,  sent   to  elected  and  were  retained  in  their  seats 

the  other  house  where  it  was  materially  by  a  decision  of  the  legislature  opposed 

amended    and   passed,   which  amend  -  to  the  constitution.   People  v.  Mahaney, 

ments  were  concurred  in  by  the  house  13  Mich. 489;  Auditor  Gen'l  v,  Menom- 

where  the  bill    originated,  but  when  inee  County,  89  Mich.  552.     See  also 

prepared  for  the  signatures  of  the  pre-  State  v.  Smith,  44  Ohio  St.  348. 

siding  officers  of  the   two  houses  said  The  constitution  of  the  State  of  West 

amendments  were  emitted,  and  it  was  Virginia  provided  that  no  bill  should 

so  signed  hy  the  presiding  officers  and  be  passed  by  either  branch  of  the  legis- 

approved  by  the  governor  without  said  lature  without  an  affirmative  vote  of  a 

amendments,  such  act  of  the  legislature  majority  of  the  members  elected  thereto, 

is  invalid  and  void.     Moody   v.   State,  and  this  was  construed  to  mean  a  ma- 

48  Ala.  115;  17  Am.  Rep.  28;  Jones  v.  jority  of  those  elected  to  the  legislature 

Hutchinson,  43  Ala.  721.  who   continued    to  be  members  at  the 

A  resolution     passed    only    by    one  time  the  vote   was   taken,  and   a   bill 

house,  authorizing  the  governor  to  em-  passed  by  the  vote  of  eleven  senators, 

ploy  counsel,  is  void.     Field  v.  Auditor,  the  full  number  elected  being  twenty- 

83  Va.  882.  two,  but  one  having  resigned  prior  to 

Mere  change  in  the  title  after  a  bill  the  vote,  was  held   valid.     Oshurn  v, 

has  passed  one  house,  does  not  make  Staley,  5  W.  Va.  85 ;  13  Am.  Rep.  640. 

the  enactment  void,  if  the  change  is  Effect    of    FroteBt    on   Passage. — In 

immaterial.     Plummer    v.   People,   74  Michigan^  it  is  the  constitutional  right 

111.  361.  of  any  member  of  either  house  of  the 

A  statute  containing  sections  which  legislature  to  dissent  from  and  protest 
have  not  passed  both  houses  is  void  as  against  any  act,  proceeding,  or  resolu- 
te such  sections  and  good  as  to  the  rest  tion  which  he  may  deem  injurious  to 
of  the  bill,  if  the  subject-matters  of  the  any  person  or  the  public  and  the  reason 
different  sections  are  distinct  so  as  to  of  his  dissent  entered  on  the  journal; 
permit  of  division.  State  v.  Van  Duyn,  but  this  right  is  a  mere  personal  privi- 
24  Neb.  586;  State  v.  Deal,  24  Fla.  293;  lege,  and  has  no  force  as  legislative  ac- 
12  Am.  St.  Rep.  204.  tion,  and  does  not  aft'ect   the  validity 

Where  the  constitutional  number  of  of  the  law  passed  in   spite  of  the  pro- 

the  house  of  representatives   was  one  test.     Auditor    Gen'l     v.    Menominee 

hundred  and  twenty-five  members,  and  County,  89  Mich.  552. 

it  appeared  from  the  journal  that  one  Under  the  constitution  of  Missouri 

hundred  and  twenty-nine  members  ac-  it  is  provided  that  in  case  an  objection 

tually  occupied   seats  in   the   house,  a  is  raised  to  the  signature  of  a  bill  by 

bill  passed  by  the  legislature,  but  only  the  presiding  officer  by  any  member  of 
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is  necessary.*  It  is  customary  for  constitutions  to  require,  on 
the  passage  of  bills  for  a  private,  local  or  special  purpose,  a  two- 
thirds  vote  of  the  legislators,  or  a  vote  greater  than  a  majority, 
and  such  a  provision  is  mandatory.* 

In  the  absence  of  a  constitutional  provision  regulating  the 
method  of  ascertaining  the  presence  of  a  constitutional  quorum 
of  a  house  of  the  legislature,  it  is  proper  for  the  house  to  regulate 
the  matter  by  a  rule  of  its  own  ;  and  a  rule  providing  that  "  on 
demand  of  any  member,  or  at  the  suggestion  of  the  speaker,  the 
names  of  members  sufficient  to  make  a  quorum  in  the  hall  of  the 
house  who  do  not  vote  shall  be  noted  by  the  clerk  and  recorded 
in  the  journal,  and  reported  to  the  speaker  with  the  names  of  the 

the  legislature,  and  this  objection  shall  2.  People  v,  Com'rs  of  Highways,  54 

not  be  sustained,  then  any  five  mem-  N.  Y.  276;  Corning  v.  Greene,  23  Barb, 

bers  may  embody  the  same  over  their  (N.  Y.)  33. 

signatures   in   a  written   protest  under  Where  certain   swamp  lands  which 

oath   against  the  signing  of  the  bill ;  had  been  granted  to  a  state  by  act  of 

said  protest  when  offered  in  the  house  Congress   were    appropriated    for  the 

shall   be  noted  upon   the  journal  and  construction  of  a  state  road  by  act  of 

the  original   shall  be   annexed   to   the  the  legislature  of  the  state,  the  act  was 

bill  to  be  considered  by  the  governor  in  lield  not  to  be  one  appropriating  public 

connection  therewith.     State  r.  Mead,  property  for  local  or  private  purposes 

71  Mo.  269.  within  the  section  of  the  constitution 

1.  Cooley's  Const.  Lim.  (6th  ed.)  168.  requiring  the  assent  of  two-thirds  of  the 

See  various  state  constitutions.  members  elected  to  each  house  of  the 

Under  the  charter  of  San  Francisco  legislature  for  the  passage  of  such  bills, 
in  1853,  no  ordinance  could  have  any  McRae  t^.  Shaffer.  89  Mich.  463. 
validity,  unless  it  received  the  votes  of  An  act  to  establi'.i  and  maintain  a 
a  majority  of  all  the  members  elected  water  department  in  the  city  of  Syra- 
to  the  board  of  aldermen.  The  board  cuse,  which  authorizes  the  said  city  to 
consisted  of  eight  members.  One  of  take  water  from  a  lake  appropriated  by 
the  members  elected  that  year  was  an  the  state  for  a  reservoir  and  feeder  to 
alien,  and  ineligible,  yet  he  was  sworn  the  Erie  Canal,  is  not  a  local  or-  private 
in,  and  entered  upon  the  discharge  of  bill,  or  one  taking  public  property  for 
his  duties ;  held^  that  there  were  eight  private  use  without  compensation,  and 
members  elected,  and  that  it  required  therefore  requiring  the  assent  of  two- 
five  votes  to  pass  an  ordinance.  Sat-  thirds  of  the  members  elected  to  each 
terlee  v.  San  Francisco,  23  Cal.  315;  branch  of  the  legislature  to  make  it 
Southworth  v.  Palmyra,  etc.,  R.  Co.,  2  valid.  Sweet  v.  Syracuse,  129  N.  Y. 
Mich.  287.  A  constitutional  amend-  316;  Comstock  v.  Syracuse,  129  N. 
ment  which  is  ratified  by  two-thirds  of  Y.  643. 

a  quorum  of  one  house  of  the  legislature.  In  New  Tlpr^,  where  it  is  provided 

which  quorum  is  composed  of  two- thirds  that   the   assent  of  two-thirds   of  the 

of  all  the  members  elected,  is  ratified  members  elected  to  each  branch  of  the 

by  two- thirds  of  that  house,  within  the  legislature  is  requisite  to  every  bill  ap- 

meaning  of  the  constitution.     State  v,  propriating  the  public  moneys  or  prop- 

Mc Bride,  4  Mo.  303;   29  Am.  Dec.  636.  erty  for   local  or  private   purposes,  it 

Where  a  constitution  provides    that  was  held  that  a  bill  which  empowers 

a  majority  of  each  house  shall   consti-  the  commissioners  of  the  land  ofiice  to 

tute  a  quorum  to  do  business,  the  word  grant    to  the   proprietors   of   adjacent 

**  house  "  means  the  members  present  lands  so  much  of  the  lands  under  waters 

doing  business,  there  being  a  quorum,  of   navigable  rivers   or   lakes   as  they 

and  not  a  majority  of  all  the  members  shall  deem  necessary  to   promote   the 

elected;  and  an  act    of   incorporation  commerceof  this  state,  or  proper  for  the 

passed  by  two-thirds  of  the   members  purpose  of  beneficial  enjoyment  of  the 

present,  there  being  a  quorum,  is  con-  same  by  the  a4jacent  owner,  is  one  re- 

stitutional.     Southworth    v.    Palmyra,  quiring  the  assent  of  two-thirds  of  the 

etc.,  R  Co.,  2  Mich.  287.  members  of  both  houses  of  the  legisla- 
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members  voting,  and  be  counted  and  announced  in  determining 
the  presence  of  a  quorum  to  do  business,"  is  a  constitutional 
mode  of  ascertaining  the  presence  of  a  quorum  empowered  to  act 
as  the  house.* 

b.  Yeas  and  Nays  on  Final  Passage. — Constitutions  usu- 
ally provide  that  the  vote  on  final  passage  of  a  bill  shall  be  by 
yea  and  nay,  which  shall  be  entered  in  the  journal.*     The  failure 

ture.    Rumsey  v.  New  York,  etc.,  R.  shall  constitute  a  quorum  to  do  busi- 

Co^  130  N.  Y.  88.  ness.'     In  other  words,  when  a  major- 

An  act  permitting  persons  to  com-  Wy  are  present  the  house  is  in  a  posi- 

mute  for  military  services  by  the  pay-  tion   to   do   business.     Its  capacity   to 

ment  of  a  sum  of  money  is  not  an  act  transact   business   is   then  established, 

imposing  a  tax  within  the  meaning  of  created    by   the   mere    presence    of  a 

the  constitution  so  as  to  require    the  majority,  and  does  not  depend   upon 

presence  at  its  passage  of  three-fifths  the  disposition   or  assent  or  action  of 

of  all  the  members  elected  to    either  any  single  member  or  fraction  of  the 

house.    People  v,  Chenango  County,  8  majority  present.     All  that  the  consti- 

N.  Y.  317.  tution  requires    is   the   presence   of  a 

The  act  of  May  14,  1840,  excluding  majority,  and  when  that  majority  are 

aldermen  of  the  city  of  New  York  from  present  the  power  of  the  house  arises, 

the  right  of  sitting  as  judges  of  the  court  But  how  shall  the  presence  o^  a  major- 

of  general   sessions,  is  one  for  altering  ity  be  determined  ?     The  constitution 

the  charter  of  that  city,  and  not  having  has  prescribed   no  method   of  making 

received  the  assent  of  two-thirds  of  the  this  determination,  and  it  is  therefore 

members  elected  to  each  branch  of  the  within  the  competency  of  the  house  to 

legislature,  it  is  void.    Purdy  v.  People,  prescribe  any  method  which  shall  be 

4  Hill  (N.  Y,)  3S4.  reasonably    certain    to    ascertain    the 

Associations  formed  pursuant  to  the  fact.     It  may  prescribe  answer  to  roll 

act  entitled  "An  act  to  authorize  the  call  as  the  onlv  method  of  determina- 

business  of  banking,"  passed  April   13,  tion;  or  require  the  passage  of  mem- 

1838,  are  corporations.     And  the  act  is  bers  between  tellers,  and  their  count  as 

therefore  w^ithin    the  provision  of  the  the  sole    test;    or    the    count    of  the 

constitution  of  the  State  of  Netv  Tork  speaker  or  the  clerk,  and  an  announce- 

declaring  the  assent  of  two-thirds  of  all  ment  from  the  desk   of  the   names  of 

the  members  elected  to  each  branch  of  those  who  are  present.     Any  one  of 

the  legislature  to  be  requisite  to  every  these  methods,  it  must  be  conceded,  is 

bill  creating  any  body  politic  or  corpo-  reasonably  certain  of  ascertaining  the 

rate;  the  assent  of  two- thirds  of  the  fact,  and  as  there  is  no  constitutional 

legislature  not  having  been  obtained  to  method    prescribed,    and   no   constitu- 

the  bill,  it  was  held  void.     De  Bow  v,  tional  inhibition  of  any  of  those,   and 

People,  I  Den.  (N.  Y.)  9.  no  violation   of  fundamental  rights  in 

An  act  creating  a  new  judicial   cir-  any,    it    follows   that  the   house   may 

cuit,  and  providing  for  the  election  of  adopt  either  or  all,  or  it  may  provide 

a  judge  therefor,   etc.,  is    not  a    law  for  a  combination   of  any  two  of  the 

which  **  creates  a  debt  or  charge,  or  methods.    That  was  done  by  the  rule 

makes,  continues,  or  renews  an  appro-  in  question  ;  and  all  that  that  rule  at- 

priation  of  public   money,"  within  the  tempts  to  do  is  to  prescribe  a  method  for 

meaning  of  the  section  of  the  constitu-  ascertaining  the  presence  of  a  majority, 

tion  which  requires  that  on  the  passage  and  thus  establishing  the  fact  that  the 

of  laws  of  that  nature  the  question  shall  house  is  in  a  condition  to  transact  busi- 

be  taken  by  3'eas  and  nays  which  shall  ness." 

be  duly  entered  on  the  journal  ;  and  3.  The  purpose  of  the  requirement 
that  three-fifths  of  all  the  members  that  the  yeas  and  nays  on  the  final  pas- 
elected  to  each  house  shall  in  all  such  sage  of  a  bill  be  entered  at  large  in  the 
cases  be  required  to  constitute  a  quo-  journal,  is  to  make  the  members  of  the 
nim  therein.  McDonald  v.  State,  80  legislative  body  feel  the  responsibility  of 
Wis.  407.             ,  their  action  when   important   measures 

1.  In  U.  S.  V,  Ballin,  144  U.  S.  i,  are  upon  their  passage,  and   to  compel 

the  court  said :  "The  constitution  pro-  each  member  to  bear  his  share  in  the 

▼ides  that  *a  majority  of  each  (house)  responsibility  by  a  record  of  his  action, 
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to  comply  with  such  a  provision,  as  a  rule,  renders  the  law  void.* 
When  no  provision  is  made  either  by  the  constitution  or  by  a 

which  should  not  afterwards  be   open  house,  and  then  also  was  passed  by  the 

to  dispute.     Steckert  v.  East  Saginaw,  senate    with    sundry    amendments    in 

22  Mich.  103.  which    the    house   refused   to  concur. 

The  "  final  passage  "  of  a  bill  is  a  vote  The  senate  then  hy  a  vote  of  jeas  and 

on   its  passage   in  either  house  of  the  nays  properly  entered  on  the  journal, 

legislature  after  it   has  received  three  receded  from  its  atnendments,  and  no 

readings  on  three  different  days  in  that  further  action  on  the  bill  was  taken.    It 

house.     State  v.  Buckley,  54  Ala.  599.  was  held  that,  as  this  manner  of  passing 

An  act  permitting  a  private  person  bills  has  always  been  considered  suf- 
to  sue  the  State  of  Kentucky^  and  di-  ficient  in  the  State  of  Kansas^  and  has 
recting  the  proper  officers  of  that  state,  always  been  acted  upon,  it  will  be  con- 
in  case  a  judgment  was  recovered  sidered  that  the  constitutional  provision 
against  it,  to  pay  the  amount  of  the  said  requiring  that  the  yeas  and  nays  shall 
judgment,  being  over  one  hundred  dol-  be  taken  and  entered  immediately  on 
ars,  to  the  person  recovering  it,  was  the  journal  upon  the  final  passage  of 
held  not  to  be  in  contravention  of  a  every  bill  or  joint  resolution,  was  suf- 
-section  of  the  state  constitution  declar-  ficiently  complied  with.  Division  of 
ing  that  ''the  general  assembly  shall  Howard  County,  15  Kan.  194. 
have  no  power  to  pass  any  act  or  reso-  The  constitution  of  Minnesota  pro* 
lution  for  the  appropriation  of  any  viding  that  ^  no  law  shall  be  passed 
money  or  the  creation  of  any  debt  ex-  unless  voted  for  by  a  majority  of  all 
ceeding  the  sum  of  one  hundred  dollars  the  members  elected  to  each  branch  of 
at  any  one  time,  unless  the  same  on  its  the  legislature,  and  the  vote  entered 
passage  shall  be  voted  for  by  a  major-  upon  the  journal  of  each  house,"  does 
ity  of  all  the  members  then  elected  to  not  require  the  yeas  and  nays  to 
each  branch  of  the  general  assembly',  be  entered.  Lincoln  v,  Haugan,  45 
and  the  yeas  and  na\'s  thereon  entered  Minn.  451. 

•on   the  journal."     Com.  v.  Jackson,  5        The  constitutional  requirement  that 

Bush  (Ky.)68o.  "the  yeas  and  nays  shall  be  taken  in 

1.  Ryan  v.  Lynch,  68  111.  160;  Spang-  each  house  upon  the  final  passage  of 

ler  V.  Jacoby,  14  111.  296;  58  Am.  Dec.  every  bill  of  a  general  character  "  has 

571 ;    People  v.   Starne,  35  111.  142 ;  85  no  application  to  an  act  changing  two 

Am.   Dec.  348;   Schuyler    County    v,  counties  from  their  respective  judicial 

People,  25  111.  163  ;  Osburn  v,  Staley,  5  circuits   to   others,  and  fixing  the  time 

W.  Va.  85;  13   Am.  Rep.   640;  Burritt  of  holding  courts  therein,  and  in  one  , 

V,  Com'rs  of  State  Contracts,  120   111.  other  county,  such  act  being  of  a  locals 

322;  Amoskeag  Nat.  Bank  r.  Ottawa,  not  of  a  ^^»tfra/ character."     States.  ' 

105  U.  S.  667;  State  V.  McBride,  4  Mo.  Algood,  87  Tenn.  163.  i 

303;  29  Am.  Dec.  636;  Steckert  v.  East         Unless   the   aj'es    and   nays  are  en-  j 

Saginaw,  22   Mich.    103 ;    Lincoln    v.  tered    in   the   journal  as   required  by  1 

Haugan,  45  Minn.  451;    State  v.  Buck-  the   Illinois    constitution,    the    act   is  ' 

ley,  54  Ala.  605;   South  Ottawa  v.  Per-  void.     Schuyler  County  v.  People,  25  j 

kins,  94  U.  S.  260.  111.  163;  Amoskeag  Nat.  Bank  v.  Otta- 

Apart  from  a  constitutional  provision  wa,  105  U.   S.  667;    State  v.  Francis, 

requiring   the   aye   and    nay   vote,  the  26  Kan.  724. 

ordinary    method   of  taking  the   vote        Where  the  journal  recited  the  names 

upon  a  question  is  by  the  voices,  show  of  those   members   present,  and    that 

of  hands,  or  by  a  rising  vote,  affirmative  they  all  voted  unanimously  for  a  bill 

and  negative.     It  may  also  be  done  by  without  reciting  the  names  voting,  it 

roll  call.     But  where  the  object  is  to  was  held  that  the  requirement  above 

ascertain   the   names   as    well    as    the  referred    to    had    not     been     fulfilled, 

number   voting  on  each   side,  with   a  Steckert  v.  East  Saginaw,  22  Mich.  103. 
view  to  having  them  entered  on  the         Amendments. — In  New  Torh^  it  has 

journals,  this  method,  when  resorted  to  been  held  that  the   requirement  of  the 

to  obtain  such  list  of  names,  is  denom-  constitution  that  the  question  on  the 

inated  "  the  taking  the  yeas  and  nays  on  final  passage  of  an  act  shall  be  taken  by 

a  question."     Vanderberg,  J.,  in  Lin-  yeas  and  nays  entered  on  the  journals, 

•coin  V,  Haugan,  45  Minn.  451.  is  directory  merely,  and  does  not  apply 

A  bill  was  properly  passed  by  the  to  a  vote  taken  on  receding  from  amend- 
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statutory  rule  to  govern  the  case,  it  must  be  regulated  by  the 
rules  of  each  house.^ 

6.  Signing  by  Preuding  Officers. — It  is  provided  frequently  that 
the  presiding  officers  of  the  legislative  houses  shall  sign  bills  when 
passed.*  This  provision,  in  those  states  where  the  enrolled  bill 
duly  authenticated  is  considered  conclusive  evidence  of  the  valid 
enactment  of  a  law,  is  of  necessity  mandatory,  for  in  such  case 
the  signatures  of  the  presiding  officers  are  a  part  of  the  constitu- 
tional method  of  authentication.*  In  some  of  the  states  in  which 
the  journal  may  be  looked  to  for  the  purpose  of  investigating  the 
compliance  of  the  legislature  with  constitutional  provisions,  it  is 

ments  once  adopted  bj  the  requisite  vote  in  order  to  put  it  in  condition  to  be 

and  in  the  prescribed  form,  to  which  sent  to  the  governor  for  his  action." 

the  other  house  has  disagreed.    People  Burns  v.  Sewell  (Minn.  1892),  51  N. 

V,  Chenango  Count3',8  N.  Y.  317.  W.  Rep.  234. 

Where  an  amendment  was  offered  in  8.  Scarborough   xk  Robinson,  81  N. 

the  house  to  a  bill  properly  passed  in  Car.  418;   State  v,  Glenn,  18  Nev.  38; 

the  senate,  it  was  held  that  the  senate  State  z\  Swift,  10  Nev.  176;  21  Am.  Rep. 

must  concur  in  the  amendment  by  a  731;  Pacific  R.Co.  v.  Governor,  23  Mo. 

yea  or  nay  vote  entered  in  the  journal.  364;  66  Am.  Dec.  673;  State  v.  Mead,  71 

Norman  v,  Kentucky  Board  of  Mana-  Mo.  269;  Evans  f.  Browne,  30  Ind.  523; 

gers  (Ky.  1892),  20  S.  W.  Rep.  901.  95  Am.   Dec.  710;   Hunt    v.  State,   22 

In  Alabama^  it  is   provided  that  no  Tex.  A  pp.  396.     (This  case  allows  con- 

atnendment  to  bills  by  one  house  shall  sultation  of  the  journal,  but  has   since 

be  concurred  in  bj'  the  other  except  by  been  overruled  in  that  particular.)    See 

a  vote  of  a  majority  thereof  taken  by  Ex  parte  Tipton,  28  Tex.  App.  438. 

yeas  and  nays,  and  the  names  of  those  "  In  our  opinion  the  signatures  of  the 

voting  for  and  against  recorded  on  the  presiding   officers  of   the   two  houses 

journals,  and  reports  of  committees  of  under  and  by  force  of  the  words  used 

conference     shall    in   like  manner  be  in  our  constitution,  are  an  essential  pre- 

adopted  in  each  house.    State  v.  Buck-  requisite  to  the  existence  of  the  statute 

ley,  54  Ala.  612.  — the  finishing  and   perfecting  act  of 

1.  When  in  a  state  where  there  is  no  legislation — and  must  be  affixed  during 
constitutional  requirement  that  a  bill  the  session  of  the  general  assembly.  An 
shall  be  passed  by  a  yea  and  nay  vote,  enrolled  bill  is  not  that  considered 
a  rule  was  adopted  by  the  senate  that  it  and  adopted  by  the  concurring  action 
should  be  competent  for  any  member  to  of  the  two  houses,  but  is  a  substituted 
call  for  the  yeas  and  noes,  which  should  copy  transcribed  to  take  the  place  of 
be  entered  In  the  journal,  and  if  it  did  the  original,  and  becomes  the  final  ex- 
not  appear  that  the  ayes  and  noes  were  pression  of  the  legislative  will.  Its  ac- 
called  for,  the  omission  to  enter  in  the  Curacy  is  secured  by  the  examination,, 
journal  the  name  of  members  voting  comparison  and  report  of  a  committee 
was  not  fatal  to  the  law  passed.  Lin-  in  each  house,  and  then  each  house  rat- 
coin  V,  Haugan,  45  Minn.  451.  ifies  that  it  accepts  and  adopts  the  en- 

3.  The  constitution  of  Nevada  re-  rolled  bill  as  the  embodiment  of  its  own 

quires  that  all  bills  or  joint  resolutions  action  and  the  correct  expression  of  its 

passed  shall  be  signed  by  the  presiding  will.  Ratification  is  the  act  of  the  house, 

officers  of  the  representative  houses  and  and  its  presiding  officer  in  attesting  the 

by  the  secretary  of  the  senate  and  clerk  same  acts  on  behalf  of  and  by  its  au- 

of  the  assembly,  and  it  was  held  that  thority.    This  is  a  necessary  safeguard 

signatures  by  presiding  officers  and  by  against  fraud  in  the  insertion  of  new 

an  assistant  secretary  were  sufficient,  matter,  or  the  omission  or  change  of 

State  V,  Glenn,  18  Nev.  34.  existing  provisions  in  the  bill,  not  to  be 

BnTnllmtnt  of  Bills. — In  Minnesota  lost  sight  of  or  surrendered.  Each  body 

the  constitution  provides  that  **  tyery  gives  its  direct  and  positive  sanction  to 

bill  passed  by  both  houses  shall  be  care-  the  enrolled  bill,  as  its  act,  when  its  pre- 

fuUy  enrolled,  as  well  as  be  signed  by  siding  officer  signs;  and  he  is  but  its 

the  presiding  officers  of  each  house,  agent  acting  in  its  stead  when  he  does 
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also  essential  that  the  signatures  of  the  presiding  officers  of  the 

legislature  be  affixed  to  bills  in  order  to  make  them  valid.*  In 
other  states  of  the  latter  class  the  requirement  of  the  constitution 
regarding  the  signature  of  presiding  officers  is  considered  to  be 
directory  only.* 

The  signatures  of  the  presiding  officers  have  been  held  unnec- 

60.     In  other  words  this  is  the  consum-  It  is  urged  that  to  declare  the  signa- 

mation  of  legislative  action,  which  is  ture  of  presiding  officers  essential  to 

incomplete  and  inoperative  without  it."  the  bill  would  be  to  clothe  the  presid- 

Smith,  C.J. ,  in  Scarborough  v.  Robin-  ing  officers  of   the  general    assembly 

son,  81  N.  Car.  418.  with  a  veto  power,  and  that  such  re- 

**  The  provision  of  the  constitution  suit  cannot  have  been  intended  by  the 
that  every  bill  having  passed  both  convention  which  framed  the  constitu- 
houses  shall  be  signed  by  the  speaker  of  tion.  It  is  certain  that  that  body  did 
the  house  of  representatives  and  by  the  not  so  intend,  and  the  obvious  answer  to 
president  of  the  senate,  is  the  constitu-  the  objection  is  that  confidence  must 
tional  mode  adopted  for  the  authen-  be  reposed  somewhere.  It  is  not  to  be 
tication  of  every  bill,  and  furnishes  the  presumed  that  men  selected  to  fill 
evidence  of  its  passage  by  the  two  places  of  such  high  trust  will  intention- 
houses  in  the  first  instance.  The  gov-  ally  violate  the  constitution  and  prove 
ernor's  signature  to  a  bill  is  not  required  false  to  their  oaths.  State  r.  Kiese- 
as  a  means  or  part  of  its  authentica-  wetter,  45  Ohio  St.  254. 
tion,  but  as  evidence  of  his  approval.  '*  This  signing  in  open  session  may 
The  governor  being  no  member  of  incidentally  serve  to  fix  the  attention 
either  house,  and  in  contemplation  of  of  members  to  the  bill  being  signed,  but 
the  constitution  not  being  present  dur-  it  has  a  much  more  important  purpose, 
ing  the  deliberations,  could  not  know  It  authenticates  a  bill  and  affordB  a 
whether  a  bill  had  passed  the  two  sure  means  of  identification.  No  offi- 
houses  or  not.  The  constitution  itself  cial  copy  is  required  of  a  bill  introduced, 
contemplated  that  there  might  be  laws  nor  is  it  required  to  be  copied  on  the 
without  the  signature  of  the  governor,  journal,  and  a  legal  standard  of  com- 
and  therefore  the  mode  of  authentica-  parison  is  wanting.  The  signatures  of 
tion  adopted  was  the  evidence  of  the  the  presiding  officers,  therefore,  furnish 
passage  of  all  bills  in  the  first  instance  theevidencethatthat  which  the  journals 
by  the  two  houses  as  well  those  passed  show  by  title  and  number  passed  the 
with  his  approbation  as  those  passed  general  assembly  is  this  identical  meas- 
against  his  consent."  Scott  J.,  in  Pa-  ure.  The  act  thus  authenticated  is  to 
cific  R.  Co.  I'.  Governor,  23  Mo.  364 ;  66  be  given  the  force  of  law,  is  to  be  treated 
Am.  Dec.  673.  This  case  was  over-  as  such,  and  to  prove  itself  upon  in- 
ruled  by  State  v.  Mead,  71  Mo.  270  in  spection ;  and  this  verification  by  the 
another  point.  officers    designated    by    the    constitu- 

In  Scarborough  v.  Robinson,  81  N.  tion  is  conclusive  evidence  to  the  sec- 
Car.  409,  in  was  decided  that  the  pre-  retary  of  state  that  the  act  so  signed 
siding  officers  of  the  legislature  could  is  a  law  and  entitled  to  be  filed  as  such 
not  be  compelled  after  the  adjourn-  in  the  office  of  that  officer  and  under 
ment  of  the  legislature  to  affix  their  his  direction  to  be  publii^hed,  duly  cer 
signatures  to  a  bill  properly  passed  by  tified  by  him  for  the  information  and 
that  body,  for  the  duty  placed  on  the  guidance  of  all  the  people  of  the  state, 
speakers  is  not  ministerial  but  legisla-  The  signing  is,  therefore,  for  the  bene- 
tive,  and  must  be  exercised,  if  at  all,  fit  of  the  people  in  their  examination  to 
during  the  session.  ascertain  what  is  and  what  is  not  law." 

1.  State  t;.  Kiese wetter,  4^  Ohio  St.  Spear,  J.,  in    State   v,  Kiesewelter,  45 

263;  Burritt  v.  Com'rs  of  State  Con-  Ohio  St.  258.     In  this  state,  constitu- 

tracts,  120  111.  322;  State  v,  Piatt,  2  S.  tional  provisions  requiring  the  reading 

Car.  150;  16  Am.  Rep.  647;  State  v,  of  a  bill,  etc.,  were   held  to  be  merely 

Bank  of   S.  Car.,   12    Rich.   (S.   Car.)  directory,  and  the  provisions  requiring 

609.     See  Jones  v.  Hutchinson,  43  Ala.  the  signatures  of  the  presiding  officers 

721;  Moody  V.  State,  48  Ala.  115;  17  were  held  to  be  mandator^'. 

Am.  Rep,  28;  Legg  v,  Annapolis,  42  2.  Leavenworth  County  v.  Higgen- 

Md.  221.  botham,  17  Kan.  62;  State  v.  Robert- 
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essary  when  the  act  has  been  passed  over  the  governor's  veto. 
The  passage  through  both  houses  with  the  necessary  vote  com- 
pletes the  enactment  in  such  a  case.^ 

son,  41  Kan.  200;   Cottrell  v.  State,  9  some  instances,  as  we  thinks  be  valid 

Neb.  12S.  although  the  signatures  of  one  of  the 

"The  signature  of  a  presiding  ofBcer  presiding    officers   be    omitted.     With 

to  a  bill  is  a  mere  certificate  to  the  gov-  one  of  Ruch  signatures   gone  the   evi- 

eraor  that  it  has   passed  the  requisite  dence  of  the  passage  and  the  validity  of 

number  of  readings  and  been  adopted  the  bill  would,  of  course,  be  somewhat 

by  the  constitutional  majority  of  the  weakened;   if  the   signatures  of  both 

house  over  which  he  presides.     ...  of  the  presiding  officers  were  gone,  the 

And  when  it  appears  from  the  journals  evidence,  of  course,  would  be   weaker 

that  a  bill  has  passed  by  the  requisite  still.     If  in  addition  to  this  the  journals 

majority  and  has  been  approved  by  the  did  not  «how  the  passage  of  the   bill, 

governor,  the  failure  of  the  presiding  then  the  evidence  of  its  passage  would 

officer  to  affix  his  signature  thereto  will  be  almost  wholly  gone,  and  taking  the 

not  invalidate  the  act,  as  it  will  be  pre-  whole  of  the  evidence  together,  if  it 

sumed  thai  the  governor  had  sufficient  should  not  clearly  appear  to  the  courts 

evidence  before  him  of  the  passage  of  that  the  bill  had  been  passed  by   the 

the  bill  at  the  time   he  approved   the  legislature  and  approved  by  the  gover- 

same."    Maxwell,  C.  J.,  in  Cottrell  v.  nor,  it  would  be  the  duty  of  the  courts 

State,  9  Neb.  125.  to  declare  that  the  bill  had  never  be- 

**  Does  the   failure  of  the   presiding  come  a  law.    The  courts  must   decide 

officer  of  the  senate   to  sign  said  bill  as   to    the   passage    and    validity  of  a 

invalidate  everything  connected  there-  bill  upon  the  whole  of  the  legal  evi- 

with  }    If  it  does,  then   the   presiding  dence  applicable  in  such  cases.     If  the 

officer  of  the  senate  has  more  power  to  enrolled  bill  were  perfect  and  formal  in 

veto  bills  than  the  governor  or  than  any  every  particular,  then  the  courts  might 

otherperson  or  officer  of  the  state.     The  say  that  the  bill  had  passed  and  become 

legislature   may   pass   a  bill   over  the  -  a  law,  although  there  might  be  omis- 

veto  of  the  governor;  but  if  the  plain-  sions  from  the  journals,  or,  if  the  jour- 

tiflf  in  error  is  correct,  they  cannot  pass  nals  were  perfect  in    every  particular 

a  bill  over  the  veto,  so  to  speak,  of  the  and  showed  that  the  bill  had  been  regu- 

lieutenant-governor  so  as  to  make  the  larly  and  duly  passed,  then  the  courts 

bill  become  a  valid  law.    The  lieu  ten-  might  say  that  the  bill  had  passed  and 

ant-governor    is   the  president  of  the  become  a  law,  although  there  might  be 

senate :  he  holds  his  office  independent  some  omissions  from  the  enrolled  bill." 

of  the  legislature;  they  have  no  power  Valentine,  J.,  in  Leavenworth  County 

to  remove  him  from  office,  except  by  v.  Higginbotham,  17  Kan.  74,  76. 

the  slow  and  tedious  proceeding  of  im-  The  failure  of  the  presiding  officer  of 

peachment;  they  have  no  power  to  com-  the  senate   to  sign   a   bill,  which  was 

pel  him  to  sign   a  bill   except  by   the  afterwards  approved  by  the  governor, 

equally  slow  and  tedious  proceeding  of  and  which   the  journal  of  the   senate 

mandamus^  and  this  can  only  be  done  shows  passed  the  senate  by  the  consti- 

in  the  courts;  and  if  the  plaintiff  in  er-  tutional  majority,  does   not   affect   the 

ror  is  correct,  they  have  no  power  to  validity  of  the  act.     Taj-lor  v.  Wilson, 

make  a  valid  law  except  with  the  aid  of  17  Neb.  88. 

his  signature  so  long  as  he  is  the  acting  1.  Evansville  v.  State,  118  Ind.  426; 

presiding  officer  of  the  senate.     .     .     .  State  f.  Denny,  118  Ind.  449. 

The  signatures   of  the  presiding   offi-  Where  the  constitution  provides  that 

cers  do  not  constitute  any   portion  of  the  passage  of  an  act  by  a  certain  vote 

the  law.     It  is  not  necessary  that  the  over  the  veto  of  the  governor,  shall    be 

consent  of  the  presiding  officers  should  officially  certified  by  the  chief  clerk  of 

be  had  in  order  to  enact  the  law.     The  the  house   of  representatives  and   the 

only  office  that  the  signatures  of  the  secretary  of  the  senate,  and   these  offi- 

presiding  officers  is   intended   to   per-  cers  are  prevented   from   so  certifying 

form,  is  to  furnish  evidence  of  the  due  by   the   fact  of  their  retirement  from 

passage  and  validity  of  the  bill;  such  office,  the  validity  of  the  bill  would  not 

signatures    are    only    portions  of  the  be  affected  by  their  failure  to  certify  its 

many  evidences  of  the  due  passage  and  passage  in  the  proper  time,  if  the  fact  of 

Talidity  of  the  bill,  and  a  bill  may  in  its  passage  appears  from  the  published 
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In  states  where  the  courts  are  permitted  to  look  behind  the  en- 
rolled  statute,  the  bills  signed  by  the  presiding  officers,  to  be  valid, 
must  be  the  bills  actually  passed  by  the  legislature,^  though  im- 
material variances  will  be  disregarded.*  If  the  constitution  does 
not  require  the  signature  of  bills,  it  is  not  vital.*  Though  it 
seems  that  usage  in  all  cases  would  require  it.* 

6.  Presentation  to  Ezecntive. — After  the  passage  of  a  bill  and  its 
authentication  by  the  signatures  of  the  presiding  officers,  or  by 
the  great  seal,  where  such  authentication  is  required,*  the  bill 
must  be  presented  to  the  executive,  unless  the  constitution  dis- 
penses with  such  presentation.*  As  to  whether  this  presentation 
must  be  made  to  the  governor  personally,  or  whether  it  is  enough 
to  leave  the  bill  at  his  office,  the  authorities  are  not  in  accord.'^  In 
Massachusetts  it  has  been  decided  that  the  bill  must  be  personally 
presented  to  the  governor,  or,  in  his  absence  from  the  state,  to 

journals  of  the  legislature.  Houston,  such  a  bill  is  held  to  be  "prevented  by 
etc.,  R.  Co.  T'.  Odum,  53  Tex.  343.  the  adjournment"  of  that  body.     Dow 

1.  Jones  T'.  Hutchinson,  43  Ala.  721 ;     v.  Beidelman,  49  Ark.  333. 

State  V.  Piatt,  2   S.  Car.  150;  16  Am.        It  was  held  in  State  f.  Crounse  (Neb. 

Rep.  647.      See  infra ^  this  title,  Aj>-  1893),  55    N.    W.  Rep.   246,  that  such 

froval  of  Bill,  presentation  was  necessary,  even  though 

So  where  an  act  signed  by  the  pre-  the   bill    was    passed    by   a    majority, 

siding   officers   of  the   legislature  and  which  would    be  sufficient   to   pass  it 

approved    bj'    the    governor,    omitted  over  the  governor's  veto.     The  ground 

material  amendments  made  and  passed  of  the  above  decision  was  that  the  gov- 

by    both    houses,    it    was    held    void,  ernor    is   a    part    of  the    law-making 

Moody  v.  State,  48  Ala.   115;  17  Am.  power  of  the  state,  and  it  is  therefore 

Rep.  28.  necessary  that  every  bill  shall  be   pre- 

2.  People  V.  Onondaga,  16  Mich.  254.  sented  to  him  as  a  part  of  its  legal  en- 
8.  Speer  v.  Plank  Road  Co.,  22  Pa.  actment. 

St.  376.  In  Pennsylvania  there  is  no  Where,  however,  a  city  charter  re- 
constitutional  requirement  concerning  quired  that  all  ordinances  passed  by 
the  signature  of  bills  by  presiding  offi-  the  city  council  should  be  presented  to 
cers  of  the  legislature.  the  mayor,  and  if  vetoed  by  him  then 

4.  See  Field  v.  Clark,  143  U.  S.  671;  passed   by   a    two-thirds   vote   of  the 

State  XK  Young,  32  N.  J.  L.  33.  council  over  his  veto,  in  order  to  give 

6.  In  Maryland  the  constitution  re-  them    the    force  of  law,   it    was   held 

quires  that   every   bill    passed  by   the  that  where,  to    pass   a   specified   law, 

general  assembly  shall  be  sealed  with  a  three-quarters  vote  was  required  in 

the  great  seal  of  the  state  before  it  is  the     original     passage,     presentation 

presented  to  the  governor;  he  may  re-  to  the  mayor  was,  under  the   circura- 

fuse  to   consider  it  if  not    so   authen-  stances,  unnecessary.     Hall  v.  Racine, 

ticated.     Hamilton  x\  State,  61  Md.  14.  8t  Wis.  72. 

6.  It  has  been  held  in  Indiana  that  7.  In  Hamilton  v.  State,  61  Md.  27,. 

the  court  may  not  look  beyond  the  en-  Stone,  J.,  said:  "The  first  of  these  ob- 

rolled  act  of  the  legislature  to  ascer-  jections  raises  the  distinct  question  of  a 

tain  whether  there  has   been    a  com-  personal  presentation  of  a  bill  to  the 

pliance  with  the  constitutional  require-  governor  before  he  can  be  required  to 

ment  that  "no  bill  shall  be  presented  consider  it,  or  whether  a  proper  de- 

to  the  governor  within  two  days  next  livery   in   the  executive  chamber,  al- 

previous  to  the  final  adjournment  of  the  though   the  governor  may   be  absent 

general  assembly."     Bender  v.   State,  therefrom    at  the    time,  is    sufficient 

53  Ind.   254.     Compare  Evansville  v.  This  is  a  very  important  question,  but 

State,  118  Ind.  434.  one  which  we   do   not   now   mean  to 

In  Arkansas  a  bill  may  be  presented  decide,   because  the  determination  of 

to  the  governor  after  the  adjournment  that  question  is  not  necessary  to  the 

of  the  legislature ;  and  the  return  of  decision  of  this  case,  and  because  there 
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the  person  officially  filling  his  position ;  *  while  in  New  Hamp^ 

shire  the  courts  have  held  that  the  bill  may  be  left  at  the  usual 
office  of  the  governor  for  receiving  bills  with  the  person  there  in 

charge.*    Whatever  the  specific  mode  of  presentation  may  be,  it 
seems  at  least  reasonable  that  the  bill  must  be  left  with  the  gov- 

is  a  wide  and  irreconcilable  difTerence  of  bills  and  making  other  communica- 

of  opinion  among  the  different  mem-  lions  to  the  governor  than  in  the  exec- 

bers  of  the  court  on  that  point.  utive  chamber,  where  it  may  be  under- 

1.  In  Opinion  of  Judges,  99  Mass.  stood  that  such  presentations  may  be 
636,  the  court  said :  ''As  the  duty  of  made  at  reasonable  hours,  and  where 
revisal  by  the  governor  is  a  personal  they  will  be  received  and  attended  to, 
duty,  with  which  he  alone  is  intrusted,  and  where  it  may  be  expected  that  the 
when  his  chair  is  not  vacant,  it  is  nee-  governor  will  attend  in  person  or  other- 
essary  that  the  bill  should  be  laid  before  wise,  at  such  proper  times  as  to  see 
him  personally.  A  bill  is  not  laid  be-  that  the  public  interests  do  not  suffer, 
fore  him  or  presented  to  him,  within  the  and  that  all  the  duties  imposed  upon 
meaning  and  intent  of  these  provisions,  him  by  his  high  office  may  be  season- 
by  being  sent  from  the  senate  to  the  ably  performed.  Still  this  is  not  nece^- 
secretary  of  the  commonwealth.  The  sarily  the  place  where  the  governor 
constitution  makes  the  secretary  an  in-  receives  communications  from  the  two 
dependent  officer,  and  prescribes  his  ho.uses;  that  must  depend  upon  the 
duties,  and  his  possession  of  a  bill  sent  usage.  If  it  had  been  customary,  both 
by  the  senate  to  be  presented  to  the  for  the  two  houses  to  make  these  com- 
governor  is  not  the  possession  of  the  munications  there,  and  for  the  gover- 
governor.  A  bill  must  be  laid  before  nor  to  receive  them  there;  if  they  both 
the  governor,  or  the  person  who  for  the  understood  that  this  was  the  proper 
time  being  is  clothed  with  the  powers  place  where  such  communications  were 
of  governor,  under  the  constitution,  for  to  be  made  and  received,  then  the  as- 
his  revision.  The  individual  whose  sent  of  both  would  be  implied ;  and  if 
duty  it  is  to  sign  the  bill  is  entitled  to  such  was  the  usage,  and  it  was  con- 
have  it  before  him  that  he  may  have  tinned  down  to  the  time  of  the  pres- 
the  opportunity  to  sign  it  or  return  it,  entation  of  the  bill  in  question,  then 
with  his  objections  thereto,  to  the  it  would  be  the  duty  of  the  governor 
branch  of  the  legislature  in  which  it  to  attend  at  such  chamber  and  receive 
originated.*'  such  communications,  or  to  have  some 

2.  In  Opinion  of  Justices,  45  N.  H.  one  there  for  that  purpose,  and  the 
611,  the  court  said:  ''But  it  would  be  depositing  of  a  bill  there  in  the  usual 
absurd  to  hold  that  the  officers  of  the  place  by  an  officer  of  one  of  the 
senate  and  house  of  representatives  are  houses,  and  calling  the  attention  of  the 
obliged,  in  order  to  perform  their  duty,  governor,  secretary,  or  other  person  in 
to  follow  the  governor  wherever  he  charge  of  the  room  to  the  fact  would, 
may  chance  to  go,  whether  in  the  state  we  think,  be  a  good  presentation,  al- 
or  out  of  it,  upon  his  private  business  though,  in  consequence  of  the  tempo- 
as  well  as  public,  and  present  bills  to  rary  absence  of  the  governor  for  a  few 
him  Iff  person  wherever  he  may  happen  hours,  or  his  attention  being  directed 
to  be.  .  .  Now  it  is  perfectly  appar-  to  other  things,  he  may  not  have  seen  or 
ent  that,  in  order  that  the  business  of  known  of  its  presentation  on  the  day  it 
legislation  may  be  conducted  with  suf-  was  made.  This  usage,  though  of  long 
ficient  order  and  the  necessary  despatch,  continuance,  might  probably  be  changed 
there  should  be  some  place  where  it  by  the  governor,  and  he  might  make, 
can  be  understood  that  communications  by  special  appointment,  and  a  notice 
can  be  made  to  the  governor,  and  thereof  to  both  houses,  a  private  apart- 
where  it  shall  be  his  duty  to  attend,  ment  in  his  own  house,  or  at  a  hotel,  or 
cither  in  person  or  by  some  private  some  other  room  in  the  state  house, 
secretary  or  agent,  authorized  to  re-  or  in  any  other  building,  if  within 
ceive  bills,  papers  and  communications  proper  distance,  and  in  other  respects 
for  him  in  his  absence,  at  least  during  reasonably  convenient,  the  place  for 
the  sessions  of  the  legislature ;  and  we  receiving  such  communications,  and 
know  of  no  more  appropriate  place,  then  such  apartment  would  be  the 
during  the  sessions,  for  the  presentation  proper  place  for  making  such  presen- 
ts C.  of  L.— 12                         177 
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ernor,  for  his  approval  and  consideration,  out  of  the  possession  or 
control  of  the  legislature  or  its  messengers.* 

The  fact  of  the  presentation  of  the  bill  to  the  executive  ought 
to  be  somewhere  preserved  or  recorded ;  *  an  entry  in  the  jour- 
nal of  the  legislature,  is  in  some  states  where  it  can  be  appealed 
to,  provided  for ; '  in  other  states,  where  no  mode  of  record  is 
prescribed,  the  entry  of  the  governor  on  the  bill  itself  is  the  prac- 
tice followed.*     It  has  also  been  held  that  no  record  at  all  is  nec- 

tationSf  and   would   so  continue  until  that  the  legislature  shall  be  in  session 

otherwise  ordered.    But  when  he  has  when  a  bill  is  presented  to  the  governor, 

thus  changed  the  place  and  established  and  the  reason  is  obvious ;  when  it  is 

a  new  one  for  this  purpose,  and  such  presented  the  responsibility  of  the  gov- 

communications  are   habitually   made  ernor  commences,  and  from  the  entry 

there,   his   temporary   absence   for  an  on  the  journal  of  the  time  when,  the 

hour,  or  for  an  afternoon,  ought  not  to  ten  days  are  to  be  computed." 

affect  the   presentation,  and  we  think  By  the  Maryland  Code  it  is  provided 

that  in  law  it  could  not."  that  "  every  bill   when  passed   by  the 

1.  See  Harpendingt;.  Haight,  39  Cal.  general  assembly  shall  be  returned  to 
199;  2  Am.  Rep.  432;  McKenzie  v.  the  house  In  which  the  same  originated, 
Moore  (Ky.  1891),  17  S.  W.  Rep.  483.  and  shall  as  soon  thereafter  as  practi- 
In  the  ^rst  of  these  cases,  Wallace,  J.,  cable  be  sealed  with  the  great  seal  by 
fiaid  :  "  The  bill  must,  before  it  becomes  the  secretary'  of  the  senate,  or  chief 
a  law,  be  *  presented  to  the  governor  ;*  clerk  of  the  house  of  delegates,  as  the 
it  might  be  merely  exhibited  to  that  case  may  be,  and  presented  to  the  gov- 
officer,  and  even  if  it  should  be  imme-  ernor  for  his  approval,  and  in  his  pres- 
diately  thereafter  taken  away  or  with-  ence  such  clerical  officer,  having  cus- 
drawn,  it  might  be  contended  that  it  tody  of  the  same,  shall  make  on  the 
had,  nevertheless,  been  *  presented  '  back  of  every  such  bill  a  memorandum 
within  the  very  letter  of  the  constitu-  in  writing  of  the  day  and  hour  when 
tion.  But  when  we  come  to  reflect  the  same  was  presented  to  the  governor 
that  the  only  purpose  for  which  the  for  his  approval ;  and  such  officer  so 
bill  is  to  be  *  presented  to  the  governor  *  presenting  the  same  shall  sign  his  name 
is  to  afford  him  an  opportunity  to  de-  to  such  memorandum,  and  shall  make  a 
liberately  consider  its  provisions  and  corresponding  entry  upon  the  journal 
prepare  his  objections,  if  any  he  have  of  the  house  in  which  the  same  origi- 
to  its  passage,  we  would  instinctively  nated."  Lankford  v,  Somerset  Countj', 
reject  such  a  presentation  as  being  fic-  73  Md.  105. 

titious — merely  spurious — and  certainly  4.  In  Danielly  t'.  Cabaniss,  52  Ga.223, 

not  that  one  contemplated  by  the  con-  the  court  said  :'  "  There  seems  to  be  no 

stitution,  because  it  would  defeat  rather  law  or  rule  of  either  houses  of  the  general 

than  promote  the  very  object  intended."  assembly  providing  any  mode  in  which 

2.  See  Danielly  v.  Cabaniss,  52   Ga.  it  is  authoritatively  to  be   ascertained 
223.  when  a  bill  is   presented   to   the  gov- 

8    People  r.  Hatch,  33  111.  149;  White  ernor  for  his  signature,  and  the  prac- 

V.    Hinton,   3  Wyoming  753.     In   the  tice  on  the  subject  is  not  uniform.    The 

first  of  these  cases,  the  court  said:  "The  fact  ought  in  some  waj'  to  appear  of  rec- 

tenth  joint  rule  of  the  two  houses  re-  ord  and  on  the  act  itself.     Some  of  the 

quires  that  before  a  bill  shall  have  been  governors  seem  to  have  made  an  entry 

signed  by  the  speakers  of  both  houses  on  the  enrolled  bill,  others  have  left  it 

it  shall  be  presented  by  the  committee  to  the  legislature  to  presefi-e  the  evi- 

on  enrolled  bills  to  the  governor  for  his  dence." 

approbation.     The  said  committee  shall  The  record   of  the  official  acts  and 

report  the  day  of  presentation  to  the  proceedings   of  the   executive   depart- 

governor,  which  time  shall  be  carefullj'  ment  kept  by  the  secretary  of  state,  as 

entered   on  the  journal  of  each  house,  required  by  the  constitution,  is  compe- 

That  this  rule  has  the  force  of  a  law  tent  evidence  to  show   that  a  bill  in- 

will  not  be  questioned  ;  it  was  made  to  dorsed  by  the  secretary  of  the  senate  as 

give  full  operation  to  the  constitution,  having  been  presented  on  a  particular 

and,  taken  in  connection  with  it,  requires  day  was  in  fact  presented  on  a  different 
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CSsary  to  be  kept  of  the  presentation  of  a  bill  to  the  governor  for 
approval.* 

7.  Legislative  Power  of  Beeall. — After  presentation  of  a  bill  to 
the  executive,  it  would  seem  that  the  legislature  is  without  power 
to  demand  a  recall  for  further  consideration,  though  in  practice 
bills  have  been  recalled  and  the  legality  of  the  practice  conceded.* 
It  has  been  held  that  a  bill  cannot  be  recalled  by  a  single  branch 

day.    Lankford  v,  Somerset  County,  73  ernor  in  the  manner  provided  by  the 

Md.  105.  constitution,  have  the  two  houses  ex- 

1.  State  V.  Hitchcock,  i  Kan.  178.  hausted  their  power  over  it,  or  can  they, 

2.  Wolfe  V,  McCaull,  76  Va.  876.  or  can  either  of  the  said  houses  without 
In  People  v.  Devlin,  33  N.  Y.  277;  88  the  consent  of  the  other,  recall  the  bill 

Am.  Dec.  377,  Potter,  J.,  said:  *' If  they  by  resolution  and  revest  themselves 
do  possess  the  power,  it  is  not  found  in  with  power  further  to  act  upon  it  } 
the  constitution,  it  is  not  found  in  the  .  .  .  When  both  houses  have  finally 
statute,  it  is  not  shown  to  be  the  custom  passed  upon  a  bill  and  sent  it  to  the 
or  usage.  Although  each  house  shall  de-  governor,  they  have  exhausted  their 
termine  the  rules  of  *  its  own  proceed-  powers  upon  it,  except  the  power  of 
ings,'  no  rule  for  such  a  proceeding  as  sending  it  to  the  governor  by  the  house 
that  of  sending  for  a  bill  in  the  pos-  in  which  it  originated,  according  to 
session  of  the  governor  has  l)eeh  shown  parliamentarr  law." 
to  exist;  besides,  the  bill  at  that  time  In  Wolfet^.McCaull,76Va. 890,  Chris- 
had  become  the  act  of  both  houses,  and  tian,  J.,  said:  '*As  was  so  well  said  by 
neither  had  then  any  further  control  one  of  the  able  counsel  for  the  peti- 
ovcr  it.  The  act  of  courtesy  of  the  tioner  in  a  brief  filed  by  him  :  *  The  con- 
governor  in  returning  to  the  assembly  stitution,  moreover,  provides  that  all 
the  bill  at  their  request  conferred  no  bills  shall  be  presented  to  the  governor 
power  upon  the  house  of  assembly  to  — that  is,  presented  to  the  governor  in 
act  further  upon  it.  Even  if  the  gov-  such  a  way  that  he  will  be  able  to  con- 
emor  had  intended  to  allow  them  so  to  sider  the  merits  and  demerits  of  a  bill, 
act  (as  by  his  subsequently  signing  the  deliberate  upon  it,  and  finally  determine 
bill  in  the  form  he  first  received  it,  it  whether  he  will  approve  or  disapprove, 
seems  he  did  not),  it  is  still  a  question  The  constitution  contemplates  that  he 
of  power.  No  authority  is  shown  to  be  shall  exercise  this  power  without  let  or 
possessed  by  the  governor  to  perform  hindrance  from  any  source  whatever, 
such  an  act  as  a  part  of  the  law-making  He  could  not  properly  perform  this  duty 
power."  and  fully  enjoy  this  privilege,  if  at  any 

In  Re  Senate  Resolution,  9  Colo,  moment  the  bill  under  consideration 
630,  the  court  said:  **We  discover  noth-  could  be  recalled  from  his  hands  by  a 
ing  in  the  constitution  or  statutes  that  resolution  passed  hy  a  minority  of  both 
forbid  the  legislatures  requesting,  .by  houses,  who  avail  themselves  of  a  tem- 
joint  or  concurrent  resolution  of  both  porary  ascendancy  caused  by  the  ab- 
houses,  the  return  of  a  bill  in  the  hands  sence  of  the  friends  of  the  bill,  or  even 
of  the  governor  for  his  approval,  or  by  a  majority  of  both  houses.  To  al- 
which  directs  or  controls  the  action  of  low  such  a  power  to  the  legislature 
his  excellency  in  response  to  such  re-  would  tend  to  produce  a  constant  con- 
quest. Neither  do  we  find  any  pro-  flict  between  it  and  the  executive,  and 
vision  in  the  constitution  or  statutes  in  the  unequal  contest  that  would  ensue, 
which  inhibits  a  reconsideration  and  the  executive  would  have  to  succumb 
amendment,  if  in  accordance  with  the  to  its  more  powerful  opponent.  In  the 
parliamentary  practice  adopted  bj'  the  exerciseof  this  power,  although  a  legis- 
respective  houses,  of  a  bill  thus  re-  lative  function,  the  independence  of  the 
turned."  executive  should  be  guarded  with  the 

Again,  in  People  v.  Devlin,  33  N.  Y.  same  zealous  care  as  his  independence  in 

277;  88  Am.  Dec.  377,  Potter,  J.,  said  :  the  exercise  of  his  ordinary  executive 

"After  the  passage  of  a  bill  in  the  legal  duties j  and  to  allow  the  legislature  the 

and  constitutional  form  by  both  houses  power  claimed  by  them  in  this  instance 

of  the  legislature,  and   the  same  has  would  be  entirely  subversive  of  that  in- 

^^en  transmitted  by  them  to  the  gov-  dependence.'  " 
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of  the  legislature,'  and  that,  in  the  absence  of  a  rule  permitting 
it,  both  branches,  after  voting  down  a  motion  to  reconsider,  im- 
mediately before  the  presentation  of  the  bill  to  the  governor, 
cannot  recall  it  by  joint  resolution.* 

8.  Executive  Functions — a.  In  General. — The  executive,  upon 
presentation  of  the  bill  to  him,  may  approve  it  or  disapprove  it  and 
return  it  with  his  objections  to  the  legislative  branch  in  which  it 
originated,  or  he  may  allow  it  to  become  a  law  by  inaction  and  a 
failure  to  approve  or  disapprove  within  the  time  prescribed  by 
the  organic  law.^ 

"There   must  be  a  time  when   this  order  unless  the   paper  is  before  the 

right  to  reconsider  terminates,  and  that  body  in  which  the  motion  to  reconsider 

is  when  the  bill  or  law  has  passed  from  is  made.     But  in  Virginia  the  rules  of 

the  custody  or  control   of  the  depart-  both  houses  of  the  general  assembly  fix 

ment  of    the  body   seeking   to  recon-  the  time  and  mode  by  which  the  bill 

sider."     People  v.  Hatch,  19  111.  288.  passed  may   be  reconsidered.     By  the 

Practice  of  Permitting  Recall. —  In  constitution  each  house  is  allowed  to 
People  V.  Hatch,  19  111.  288,  Cator,  C.  J.,  adopt  its  own  rules.  House  rule  70  pro- 
said:  "  Instances  are  not  wanting  in  the  vides  that  *when  a  question  has  been 
history  of  our  legislation  where  bills  decided  it  may  be  reconsidered  on  the 
which  have  been  laid  before  the  gov-  motion  of  any  member  who  voted  with 
ernor  for  his  approval,  have  been  re-  the  prevailing  side,  provided  the  motion 
turned  to  one  of  the  houses  of  the  gen-  be  made  on  the  same  day,  or  the  next 
eral  assembly  and  then  finally  defeated,  two  days  of  actual  session.'  Rule  61  of 
and  no  one  has  ever  thought  of  question-  the  senate  is  to  the  same  effect.  Ac- 
ing  the  legality  of  such  a  proceeding."  cording  to  these  rules  and  general  prac- 

So  in  Kentucky^  where  the  governor,  tices  a  motion  to  reconsider  the  same 
after  the  presentation  of  a  bill  to  him,  vote  cannot  be  made  twice,  and  if  made 
said  that  he  should  veto  it,  and  the  mem-  at  all  must  be  made  upon  the  day  of 
ber  who  introduced  it  obtained  leave  of  the  vote  or  upon  one  of  the  two  ensu- 
the  house  of  which  he  was  a  member  to  ing  days.  In  the  case  before  us  a  mo- 
veto  the  bill,  and  it  was  delivered  to  him  tion  to  reconsider  was  made  in  each 
by  the  governor,  it  was  held  that  the  house  within  the  proper  time,  and  was 
bill  did  not  become  a  law  bv  reason  of  lost.  After  this  was  done,  and  after  it 
the  failure  of  the  governor  to  act  upon  was  sent  to  the  governor  the  legislature 
the  bill  within  the  time  limited  b}'  law.  had  no  further  control  over  the  bill ;  it 
McKenzie  v,  Moore  <Ky.  1891),  17  S.  was  then  before  the  governor  for  his 
W.  Rep.  483.  action  or  non- action,  and  was  beyond 

1.  In  People  v.  Devlin,  33  N.  Y.  277;  the  control  of  the  legislature." 

88  Am.  Dec.  377,  Potter,  J.,  said:    ''By  8.  Birdsall  v.  Carrick,  3  Nev.  156; 

no  rule  or  custom  shown,  nor  by  the  ex-  State  v.  Crounse  (Neb.  1893),  s5  N.  W. 

ercise   of  common   reason,  could   one  Rep.  256;  Seven  Hickory  v.  Ellery,  103 

house   by  their   action   undo,  annul, or  U.  S.  423.     In  this  last  case  Waite,  C. 

change  what  both   had  solemnly  done  J., said:  "  Under  the  constitution  of ///- 

under  their  solemn  legislative  sanction,  tnois^  if  a  bill  is  passed  by  both  houses 

according  to  all   constitutional   forms,  of  the  legislature  it  becomes  a  law:  first, 

and  according  to  their  published  rules  when  approved  and  signed  by  the  gov- 

and  forms  of  law."  ernor  within  ten  days  after  its  present- 

2.  In  Wolfe  ?».  McCaull,  76  Va.  889,  ation  to  him;  second,  when  the  legisla- 
Christian,  J.,  said:  **  There  must  be  a  ture  being  in  session,  the  governor  fails 
time  in  all  parliamentary  proceedings  to  sign  the  bill  or  return  it  with  his  ob- 
when  the  controlling  power  of  the  leg-  jections  to  the  house  in  which  it  origin- 
islative  body  must  come  to  an  end.  If  ated  within  the  ten  days;  third,  when, 
the  general  assembly  had  the  power  to  after  being  returned  within  the  ten  days, 
recall  the  bill  it  must  have  been  for  the  it  is  passed  by  the  requisite  majorities 
purpose  of  a  reconsideration.  The  ob-  over  his  objections ;  fourth,  when,  if  the 
ject  of  requiring  possession  of  the  paper  session  of  the  legislature  terminates  by 
must  have  been  for  a  reconsideration,  an  adjournment  before  the  expiration 
because  no  motion  to  reconsider  it  is  in  of  the  ten  days,  he  fails  to  return  the 
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In  some  states  the  power  of  the  governor  is  merely  a  qualified 
veto  power  exercised  in  requiring  a  further  consideration  by  the 
legislature  of  bills  disapproved  by  the  governor;  in  these  states 
his  approval  is  not  a  component  part  of  the  law.*  In  other  states 
the  executive  function  is  broader  *  From  this  distinction  follow 
corollaries  concerning  the  necessity  of  presentation  to  the  gov- 
ernor, his  right  of  approval  after  a  legislative  adjournment,  and 
the  time  when  a  statute  takes  effect.* 

bill  with  his  objections  the  first  day  of  constitution,  a  component  part  of  the 

the  next  session ;  and,  fifth,  when,  hav-  law-making    power.     In    approving   a 

ing  returned  it  with  objections  on  the  law  he  is  not  supposed  to  act  in   the 

first  da3'  of  the  next  session,  it  is  again  capacity  of  the  executive  magistrate  of 

passed   by  the   requisite  majorities   in  the  state,  whose  duty  it  is  to  see  that 

both  houses.     And  it  becomes  a  law  at  the  laws  are  properly  executed,  but  as 

the  time  when  the  event  happens  which  a  part  of  the  legislative  branch  of  the 

is  to  give  it  validity."  government.     This    power   is    a   unit, 

1.  In  State  v.  Mounts,  36  W.  Va.  though  distributed ;  and  the  parts  can 
186,  Lucas,  J.,  referred  to  the  constitu-  only  act  in  unison.  Mf^henever  a  part 
tional  separation  of  the  legislative  and  ceases  to  act,  the  whole  becomes  in- 
executive  departments,  and  said:  **The  operative.  The  executive  act  owes  its 
governor  has  no  legislative  functions  to  vitality  to  the  existence  of  the  legisla- 
perfonn.      His    approval    of   the   law  tive  body." 

passed  by  the  legislature  does,  it  is  true,  In  Florida^  the  governor  asked  the 
give  it  vitality  as  a  law;  but,  should  he  opinion  of  the  justices  of  the  court  as 
decline  to  approve,  a  bare  majority  in  to  his  duty  to  disapprove  certain  bills, 
each  of  the  two  houses  may  pass  the  as  beyond  the  power  of  the  legislature 
law  over  his  veto,  thus  showing  that  it  to  pass  at  its  then  pending  session, 
was  not  intended  that  he  should  have  though  otherwise  unobjectionable.  The 
any  legislative  power,  not  even  the  constitutionmakesit  a  duty  of  the  courts 
casting  vote.  His  veto  amounts  to  an  to  interpret  the  constitution,  at  the  re- 
appeal  for  *  reconsideration  *  by  the  quest  of  the  governor,  upon  any  ques- 
legislative  branch,  and  not  to  a  defeas-  tion  affecting  his  ''executive  powers  and 
ance  of  the  passage  of  the  bill."  duties."  The  court  declined  to  give  the 
In  Illinois^  the  council  of  revision,  opinion,  because  the  question  asked  af- 
as  such,  as  a  power  to  revise  all  laws  fected  a  legislative  and  not  an  executive, 
passed  by  the  general  assembly,  is  not  duty  of  the  governor,  and  said :  "Is  the 
abolished  by  the  present  constitution  opinion  you  desire  one  relating  to  your 
of  the  state.  The  power,  instead  of  ^executive  powers  and  duties  ?*  The  ex- 
being  deposited  with  the  governor  and  act  legal  meaning  of  the  word  *execu- 
justices  of  the  supreme  court,  is  now  tive*  has  been  many  times  authoritative- 
deposited  with  the  governor  alone.  He  ly  fixed  and  defined.  It  means  a  duty 
is,  to  all  intents  and  purposes,  if  the  appertaining  to  the  execution  of  the  laws 
design  of  such  a  power  is  regarded,  and  as  they  exist.  It  would  follow  that  the 
not  a  tenacious  adherence  to  terms,  the  law  must  be  enacted  according  to  all 
council  of  revision.  People  v.  Hatch,  the  terms  prescribed  by  the  constitu- 
33  111.  9.  tion  before  the  duty  of  executing  it  can 

2.  Fowler  v,  Peirce,  2  Cal.  165,  since  exist.  Any  duty  imposed  by  the  con- 
overruled  on  another  point;  State  v.  stitution  on  the  governor  in  reference  to 
Deal,  24  Fla.  293 ;  12  Am.  St.  Rep.  204;  a  bill,  before  it  becomes  a  law,  is  not  an 
State  r.  Crounse  (Neb.  1893),  55  N.W.  executive  duty.  The  enactment  of  laws 
Rep.  246.  See  People  v.  Bowen,  21  is  a  legislative  duty,  and  when  your  ex- 
N.  Y.  521.  cellency  is  required  by  the  constitution 

In  the  territories,  by  the  organic  law,  to  do  any  act  which  is  an  essential  pre- 

it  is  provided  that  the  legislative  power  requisite  thereto,  such  act  is  legislative, 

is   vested    in    the  governor    and    the  and  is  performed  by  you  as  a  part  of 

two  houses  of  the  legislature.     School  the    law-making    power,    and   not    as 

Trustees  t'.  Ormsby  County,  i  Nev.  340;  the  law-executing  power.**     Opinion  of 

Thornbury  v,  Hermann,  i  Nev.  473.  Judges,  23  Fla.  29JS. 

In  Fowler  v,  Peirce,  2  Cal.  173,  the  8.  See  various  subdivisions  of  this 

court  said  :  **  The  executive  is,  by  the  title. 
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b.  Time  Allowed  for  Deliberation  and  Action— (i) 

Effect  of  Adjournment. — Sometimes  the  constitutional  provision 
is  that  "  if  the  governor  approves  the  bill  he  must  sigfn  it,"  noth- 
ing being  said  about  a  specified  time,  and  no  provision  being 
made  for  the  effect  of  an  adjournment  of  the  legislature  on  the 
right  of  executive  approval.  Here,  an  approval  after  adjournment 
is  generally  invalid.* 

The  rule  which  prevails  more  generally,  and  which  is  perhaps 
more  satisfactory,  is  that  the  same  length  of  time  limited  by  the 
constitution  for  returning  the  bill  with  objections,  to  the  legisla- 
ture when  in  session,  is  given  the  governor  for  deliberation,  and 
a  bill  approved  by  him  after  the  adjournment  of  the  legislature,, 
but  within  the  said  time,  is  valid.*  In  some  states  it  is  provided 
that  where  the  legislature  adjourns  before  the  time  for  approval 

1.  Fowler  v.  Peirce,  2  Cal.  165;  since  thority  would  be  maintained  as  a  valid 

overruled,  but  not  on  this  point.  The  fol-  law." 

lowing  language  of  Alvey,  C.  J.,  in  Lank-  In  School  Trustees  v.Ormsby  County, 

ford  V,  Somerset  County,  73  Md.  115,  is  i  Nev.  340,  and  Thombury  v,  Hermann,, 

pertinent.    "  It  seems  that  the  general  i  Nev.  477,  it  was  held  that  the  terri- 

practiceofrequiringbills  to  be  presented  torial  governor  could   not  approve   a 

to  and  signed  by  the  President  of  the  bill  after  the  legislative  adjournment,. 

United  States  before  the  adjournment  of  the  provision  of  the  organic  law  being 

congress  has  been  established  and  ad-  that  the  legislative  power  and  author- 

hered  to  from  the  first  congress  under  ity  of  the  territory  should  be  vested  ia 

the  constitution  to  the  present.     That  the  governor  and   the    legislative    as- 

practice,  however,  seems  to  have  orig-  sembly. 

inated  in  the  operation  of  certain  joint  2.  People  v.  Bowen,  21   N.  Y.  520; 

rules  of  the   two   houses  of  congress,  Solomon  v,  Cartersville,  41  Ga.   157; 

adopted   on   the  6th   of  August,  1789,  State  r.  Fagan,  22  La.  Ann.  545  ;  Seven 

whereby   all   enrolled  bills  are   placed  Hickory  v.  El lery,  103  U.  S.  423;  State 

under  the  charge  of  a  joint   standing  -y.  Coahoma  County,  64  ^^iss.  365. 

committee     of    the   two    houses,    and  In  Mississippi^  the  provision  is  that 

whose  duty  it  is  to  procure  the  bills  to  "  every  bill  passed  by  the  two  houses  is 

be  signed  in  each  house  by  the  presid-  to  be  presented  to  the  governor.     If  he 

ing    officer    thereof,  and  then  to  pre-  approves  he  shall  sign  it;    if  not,  he 

sent  the  same  to  the  President  for  his  shall  return  it  with  objections  within. 

approval,  and  report  the  fact  and  time  five  days    (Sunday   excepted)    to    the 

of  such  presentation  to  their  respective  house  in  which  it  originated,  or  it  shall 

houses.     (Joint  Rules  6^  7,  8  and   9  of  be  a  law  without  his  signature,  unless 

two  houses  of  congress.     See  also  Jef-  the  legislature  by  adjournment  prevent,, 

ferson's  Manual,  §  48,  tit.  Assent.)    But  in  which  case  it  shall  be  a  law  at  the 

while  such  is  the  congressional  prac-  end  of  three  days  after  the  next  meet- 

tice,  in  placing  bills  before  the  President  ing  of  the  legislature,  if  not  sent  back 

for  his  approval,  we  are  not  aware  of  by  the  governor  with  his  objections  in 

any  judicial  construction  of  the  clause  that  time."    The  court  said,  concerning 

of  the  constitution  which  affirms  that  a  this  provision  :  "  If  the  legislature,  by 

bill  presented  to  the  President  after  ike  an   adjournment,  before   the  governor 

adjournment  of  congress,   and   signed  has  had  five  days  to  act  on  the  bill,  pre- 

by  him  within  ten  days  from  the  time  vent  a  return  of  it  with  his  objections,, 

of  such  presentation,  would  not  be  valid  he  is  allowed  all  of  the  time  before  the 

as  a  law  of  congress.    On  the  contrary,  three  days  after  the  next  meeting  of  the 

we  think  it  maj'  be  fairly  inferred  from  legislature  shall   expire,  to   send   back 

the   reasoning   and    judgment    of   the  the  bill  disapproved,  and  if  he  does  not 

supreme  court  of  the  United  States  in  so  return  it,  it  shall  be  a  law  by  mere 

the  case  of  Seven   Hickory  v,  Ellery,  effluxion  of  time.     A  fortiori  should  it 

103  U.  S.  423,  that  a  bill  so  presented  be  a  law  when  the  governor  approves 

and    signed,  if  by    congressional   au-  and  signs  it    .    .    .    The  finishing  act 
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expires,  the  governor  shall  have  a  further  specified  time  to  ap- 
prove bills  presented  to  him  before  the  adjournment.* 

by  which  a  bill  is  transformed  into  a  which   usage  and  practice  of  the  ex- 
law,   is   the    governor's    approval,  as  ecu tive  department  of  the  state  govern- 
shown  by  his  signing,  and  that  may  be  ment  should  not  now,  in  our  judgment, 
as  long  as  he  has  the  bill  in  his  hands  be  disturbed  or  set  aside." 
for  his  official  action.     So  long  as  he  An  act  was  regularly  passed  by  both 
may  return   it  with   his  objections  he  houses  of  the  general  assembly ;  but  in 
may  convert  the  bill  into  a  law  by  his  its  enrollment  two   provisions,  which 
approval  and  signing.     So  long  as  he  had   been   reported    by   a    conference 
may  disapprove    and   return    the  bill  committee  and  incorporated  in  the  act 
with  his  objections   he   may  assent  to  by  way  of  amendment,  were  omitted, 
the  expressed  will  of  the  two  houses.  In  this  form  the  act  was  sent  to  the 
and,  as  governor,  unite  with  the  legisla-  governor  and  was  approved  by  him  ; 
ture  in  passing  a  bill  into  a  law."    State  on  the   following  day  the   legislature 
V.  Coahoma  County,  64  Miss.  365.  adjourned,  after  which   the  omissions 
In  Louisiana^  the  constitution   pro-  were  discovered  ;  a  correct  enrollment 
vides  that  the  governor  shall  return  all  was  then  made,  and  the  bill  signed  by 
bills  which  he  does  not  approve,  with  the  president  of  the  senate  and  speaker 
his  objections  thereto,  to  the  house  in  of  the  house  was  again  laid  before  the 
which  they  may  have  originated,  in  five  governor,  who    approved   it.     It    was 
days  from  the  day  of  presentation,  ex-  held  that  under  the  constitution  it  is 
cept  where  such  return  is  prevented  by  not  required  that  all  bills  be  presented 
an  adjournment.      In    that    case  the  to  the  governor  before  the  adjournment 
governor  is  required   to  return  all  such  of  the  assembly,  and  the  first  presenta- 
bills  as  he  does  not   approve,  on   the  tion   of  the  bill   being  ineffectual,  be- 
first  day  of  the  next  general  assembly,  cause  it  was  not  the  same  that  had  been 
It  has  been  held  that  by  this  article  of  passed,  the  legislative  officers   had   the 
the  constitution,  the  governor  has  until  power  after  the  adjournment   to  sub- 
the  meeting  of  the  next  general  assem-  mit  to  the  governor  for  his  approval 
blv  to  deliberate  as  to  whether  he  will  a  correct  enrollment  of  the  bill  as  it 
approve  or  disapprove  any  bill  that  has  was  passed.      Dow   v,   Beidelman,  49 
passed  less  than  five  days  before  ad-  Ark.  325. 

journment,  and    in  case  he   approves  In    Maryland^  where  the  constitu- 

any  bill  thus  situated,  he  may  sign  it  at  tion  requires  an  act  when   passed   by 

any  time  before  the  meeting  of  the  next  both   houses  of  the   legislature  **to  be 

general  assembly,  and  such  act  becomes  sealed  with  the  great  seal,  and  to  be 

a  law  from  the  moment  he  signifies  his  presented    to    the    governor    as   soon 

approval  by  aflixing  his  signature  there-  thereafter  as  practicable,"  it  has  been 

to.    State  \k  Fagan,  22  La.  Ann.  545.  held  that  an  act  may  be  presented  to 

In  Solomon  v.  Cartersville,  41  Ga.  the  governor  and   approved    by    him 

i6}»  Warner,  J.,  said  :"  If  this  was  an  afler  the  adjournment  of  the  legisla- 

original  question,  independent  of  any  ture.     Lankfbrd   v,  Somerset   County^ 

construction   heretofore  g^ven  by  the  73  Md.  105,  distinguishing  Hamilton 

executive  department  of  the  state  gov  v.  State,  61  Md.  14. 

ernment  to  this  clause  of  the  constitu-  1.  See    various    state    constitutions. 

^on,we  should  be  inclined  to  hold  that  See  as  bearing  upon  their  provisions,, 

the  governor  could   not   approve  and  Burns  v,  Sewell  (Minn.  1892),  51  N.  W. 

sign  any  bill  after  the  adjournment  of  Rep.  224;   People  zk  Bowen,  21  N.  Y, 

^e  general  assembly;   but  on  looking  520;  Arnold  v.  McKellar,9  S.  Car.  335; 

into  the  past  history  of  our  legislation.  People   v.   Hatch,   33   111.  9;   State  v. 

^e  find  that  it  has  been  the  practice  Coahoma  County,  64  Miss.  358 ;   Mc- 

for  many  years  for  the  governor  to  Kenzie  v.  Moore  (Ky.  1891),  17  S.  W, 

take  five  days  after  the  adjournment  of  Rep.  483. 

the  |[eneraf  assembly,  for  the  revision  In  Darling  v,  Boesch,  67  Iowa  706.  it 

of  bills  passed   by  that   body,  and   to  was  held  that  a  bill  presented  to  the 

approve  and  sign  the  same  within  that  governor  within   the   last   three   daj's 

time,  but  not  afterwards,  and  that  a  of  the  legislative  session,  and   neither 

large  number  of  the  most  important  signed   nor  returned    with    objections 

acts  now  upon  the  statute  books  of  the  before  the  adjournment,  became  a  law 

(tate  have  been  so  approved  and  signed,  only  in  case  of  his  subsequent  approvaL 
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(2)  Specific  Time;  How  Computed. — The  time  allowed  varies 
generally  from  three  days  to  ten.^     In  computing  the  time  the 

day  of  presentation  is  excluded  and  the  last  day  included.*    An 

intervening  Sunday  is  generally  excluded.'  A  day,  in  this  con- 
nection, means  twenty-four  hours  generally  beginning  and  ending 
at  midnight.*  Whether  a  bill  was  returned  in  time  is  a  question 
of  fact.^ 

c.  Approval. — The  executive  when  he  approves  a  bill  signs 

1.  See  various  state  conRtitutions.  speaker."    There  was  no  other  entry 

2.  Iron  Mountain  Co.  t^.  Haight,  39  in  the  journal  tending  to  show  when 
Cal.  540 ;  Price  v.  Whitman,  8  Cal.  412;  the  message  was  actually  received.  On 
People  V.  Hatch,  33  III.  139;  Beaudeau  the  other  hand  a  minute  book,  kept  by 
1;.  Cape  Girardeau,  71  Mo.  392;  Corwin  the  journal  clerk  of  the  same  house, 
T*.  Comptroller  Gen'l,  6  Rich.  (S.  Car.)  under  date  of  February  24,  1887,  con- 
390; /«  re  Senate  Resolution,  9  Colo,  tained  the  following  memorandum:  "A 
632;  McNeil  V.  Com.,  12  Bush.  (Ky.)  message  in  writing  was  received  from 
727.  But  see  Opinion  of  Justices,  45  the  President  of  the  United  States, 
N.  H.  613.  which  was  laid  on  the  speaker^s  table," 

8.  See  Stinson  f.  Smith,  8  Minn.  366;  Concerning  this  minute  book  and  the 

Farwell  Co.  v.  Matheis,  48   Fed.  Rep.  entry  therein  the  journal  clerk  testified 

363;  Ex  parte  Cowert,  92  Ala.  94;  In  that  such  memorandums  were  usually 

re   Senate   Resolution,   9    Colo.    633 ;  made  by  him  in  his  minute  book  on 

Opinion  of  Justices,  45  N.  H.607;  Cor-  receipt  of  messages  from  the  President, 

win  T».  Attorney  Gen'l,  6  Rich.  (S.  Car.)  for  the  purpose  of  identification  in  case 

390;  Price  V.  V/hitman,  8  Cal.  412.  of  several  messages  being  received  on 

4.  Opinion  of  Justices,  45  N.  H.  610;  the  same  day;  and  that  a  careful  search 

People  V,  Hatch,  33  111.  137.  of  the  journal  of  the  house,  as  well  as 

Where  the  constitution  provided  that  the  clerk's  minute  book,  showed  that 
a  bill  presented  to  the  governor  one  no  message  was  received  from  the 
daj*  previous  to  the  adjournment  of  the  President  on  that  day  to  which  the 
legislature,  and  not  returned  to  the  memorandum  could  relate  except  the 
house  where  it  originated  before,  its  one  in  question.  The  journal  clerk 
adjournment,  should  become  a  law  and  further  testified  that  the  message  to 
have  the  same  force  and  effect  as  if  which  the  entry  in  his  minute  book, 
signed  by  the  governor,  the  daj'  and  under  date  of  February  24,  1887,  relat- 
hour  of  adjournment  being  customarily  ed,  was  undoubtedly  the  one  containing 
fixed  by  a  resolution  passed  several  the  President's  veto;  that  it  was  re- 
days  prior  thereto,  it  was  held  that  the  ceived  between  four  and  five  o'clock  on 
question  of  time  was  one  of  intention,  February  24, 1887;  was  opened  for  iden- 
and  the  governor  must  be  allowed  the  tification  and  laid  on  the  speaker's 
twenty-four  hours  prior  to  the  fixed  table,  and  that  according  to  the  prac- 
hour  of  adjournment ;  and  that  there-  tices  under  the  house  rules  a  message 
fore,  a  bill  presented  to  him  the  day  received  at  th^t  hour  in  the  day  would 
before  the  adjournment,  but  within  the  not  be  laid  before  the  house  by  the 
last  twenty-four  hours  of  the  session,  speaker  until  the  next  day.  It  was 
did  not  become  a  law  by  his  failure  to  therefore  held,  that  the  clerk's  minute- 
return  it  to  the  legislature  before  ad-  book  was  not  inconsistent  with  the 
journment.  Hyde  i'.  White,  24  Tex.  137.  journal   entry,  and   that   the   evidence 

6.  U.  S.  V,  Allen,  36  Fed.  Rep.  174;  established  conclusively'   the   fact   that 

ciViw^  Gardner  t'.  Barney,  6  Wall.  (U.  the  vetoed   message  was   received  on 

S.)  499.     Here  it  appeared  that  a  ve-  February  24, 1SS7,  in  due  time, 

toed  measure,  in  order  to  prevent  a  bill  In  Fowler  v.  Peirce,  2  Cal.  165,  parol 

from  becoming  a  law  under  the  consti-  evidence  was  admitted  for  the  purpose 

tution,  should  have  been  returned  to  the  of  showing  that  a  bill  purporting  on  its 

legislature  on  February  24,  1887.    The  face  to  have  been  signed  on  the  last 

journal  of  the  legislature  contained  an  day  of  the  session  was  in  fact  signed  on 

entry  under  date  of  February  25,  1S87,  the   next   day;   but  this   decision  was 

that  the  bill  and  message  in   question  overruled  in  Sherman  v.  Story,  30  Cal. 

was  "  laid    before  the    house   by   the  2S0;  89  Am.  Dec.  93. 
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it*  When  he  intentionally  parts  with  the  control  and  gives  up 
the  possession  of  a  signed  bill  to  the  person  authorized  by  law  to 
receive  and  take  charge  of  bills  approved,  the  signature  is  con- 
clusive as  to  the  fact  of  approval,  even  though  he  may  afterwards 
wish  to  withdraw  it,  as,  for  instance,  by  sending  a  message  to 
the  house  in  which  the  bill  originated  expressing  his  objections  to 
it.*  But  until  he  so  parts  with  the  bill  he  may  withdraw  his 
approval,  even  though  he  has  signed  the  bill.* 

The  return  of  an  approved  bill  or  notification  of  the  fact  of 
approval  is  usually  an  act  of  courtesy  rather  than  a  legal  duty.* 
The  bill  approved  must  be  that  passed.  A  change  made  after 
the  passage  and  before  the  approval  invalidates  the  act  in  those 

1.  In  National  Land,  etc.,  Co.  v.  Mead,  governor  had  inadvertently  placed  his 
60  Vt.  257,  it  appeared  that  the  bill  was  approval  and  name  to  an  act  of  the 
presented  to  the  governor  in  due  time,  legislature,  which  signing  and  approval 
and  that  he  signed  it  immediately  below  had  been  announced  by  his  private  secre- 
thc  signatures  of  the  presiding  officers  of  tary  in  his  routine  of  business,  but  with- 
the  legislature;  that  he  afterwards  dis-  out  the  knowledge  of  the  governor,  to 
covered  that  the  signatures  were  at  the  the  legislature,  and  it  was  held  that 
bottom  of  the  first  page  of  the  bill,  at  this  did  not  deprive  the  governor  of  his 
the  end  of  a  section  thereof,  and  not  at  privilege  of  striking  his  approval  from 
the  end  of  the  entire  bill ;  and  that  he  the  act  if  the  bill  remained  in  his  custo- 
•then  had  all  the  names  erased  and  sent  dy,  the  court  saj'ing:  "The  prominent 
the  bill  back  to  the  officers  of  the  legis-  fact  in  this  case  is  that  the  bill  in  ques- 
latiire  for  re-signature,  and  it  was  by  tion  was  not,  for  a  moment,  out  of  the 
them  so  signed  in  the  proper  place,  all  possession  and  control  of  the  governor, 
before  the  time  for  the  governor's  ap-  after  he  had  placed  his  name  to  it,  as 
proval  had  passed.  In  the  hurry  at  the  the  facts  show  inadvertently,  until  he 
end  of  the  session  the  governor  failed  had  erased  his  name,  and  returned  the 
to  sign  the  bill  a  second  time,  but  later,  bill,  with  his  objections,  to  the  house 
after  the  prescribed  lime  had  expired,  in  which  it  originated.  During  all  this 
signed  the  bill  as  of  the  date  of  the  first  time  he  had  complete  control  of  it,  and 
signature.  The  validity  of  the  bill  was  had  he  placed  his  approval  to  it,  de- 
attacked,  on  the  ground  that  it  was  not  signedly  and  understandingly ,  he  could 
approved  within  the  constitutional  time,  withdraw  it.  As  in  every  other  de- 
but its  validity  was  sustained  on  the  partment  of  the  government,  so  in  the 
ground  that  the  first  signature  of  the  executive,  whilst  the  matter  before  it  is 
governor's  was  sufficient,  the  court  say-  in  fieri ^  there  is  the  locus  patnitentice^^ 
ing:  "  This  bill  passed  both  the  senate  the  right  to  reconsider — to  change  an 
and  house,  was  presented  to  the  gover-  opinion  expressed,  and  to  cancel  a  sig- 
ner, was  carefullj'  examined  by  him,  nature  of  approval.  A  power  to  rectify 
and  was  by  him  approved  and  sign-  an  error  at  the  proper  time,  exists  with 
ed  intentionally  and  understandingly.  all  departments  of  the  government,  for 
The  bill  thereby  became  a  law.  That  they  are  all  liable  to  err  ;  it  is  an  infirm- 
which  took  place  afterwards  did  not  ity  of  our  nature,  from  which  the  gov- 
annul  this  enactment.  It  was  not  even  efnor  cannot  claim  exemption.  The 
80  intended  if  the  power  existed.  The  executive,  in  his  judgment  on  a  bill,  is 
governor  did  not  attempt  to  withdraw  onl^'  concluded  by  his  final  act  upon  it." 
his  approval.  The  place  of  signing  was  4.  State  v.  Whisner,  35  Kan.  271; 
as  effectual  as  though  it  had  been  at  People  v.  Hatch,  19  III.  287;  State  v. 
the  end  of  the  bill ;  the  fact  appearing  Coahoma  County,  64  Miss.  366. 
that  it  was  intended  as  a  signing  and  In  Burns  v.  Sewell  (Minn.  1892),  51 
approval  of  the  whole  bill.  The  con-  N.  W.  Rep.  224,  it  was  said  that  if  the 
stitutiondoesnotrequire  that  a  bill  shall  governor  approves  a  bill  he  shall  sign 
be  signed  at  the  end,  or  subscribed."  and  deposit  it  in  the  office  of  the   sec- 

1  State  V.   Whisner,   35  Kan.   271 ;  retary    of  state,  and  notify  the  house 

People  I'.  Hatch,  19  111.  281.  where  it   originated;    but  this  was  a 

3.  In  People  v.  Hatch,  19  111.  290,  the  dictum  only. 
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states  where  the  enrollment  is  not  conclusive.*  If,  however,  that 
added  or  changed  is  distinguishable  from  and  independent  of  the 
rest,  the  statute  may  be  good  in  part.*  The  omission  in  the  en- 
rolled bill  of  words  not  essential  to  its  substance  or  effect  will 
not  render  the  act  invalid.'  A  material  variance  between  the 
subject  expressed  in  the  title  of  the  bill  passed  as  shown  by  the 
legislative  journal  and  that  approved,  is  fatal,  otherwise  if  the 
variance  is  immaterial.* 

d.  Return — (i)  In  General, — Generally  it  is  required  that  the 
executive,  if  he  disapproves  a  bill,  shall  return  it  to  the  house  in 

1.  Jones  V.  Hutchinson,  43  Ala.  721;  rules,  practices,  pleading  and  form  of 

Moog  V.  Randolph,  77  Ala.  597;   State  the  courts"  of  the  state  as  approved  b_v 

V,  Deal,  24  Fla.  293;  12  Am.  St.  Rep.  the  governor,   provided   among   other 

204;  Moody  V.  State,  48  Ala.  115;  17  things  that  the  courts  for  the  county  of 

Am.  Rep.  28;  Berry  v,  Baltimore,  etc.,  Barnwell  should  be  held  at  "  Barnwell," 

R.  Co.,  41  Md.  446;  20  Am.  Rep.  69;  but  the  act  as  passed  by  the  legislature 

State  V.  Piatt,  2   S.  Car.  150;   16  Am.  provided   that  the  courts  in  the  said 

Rep.  647;    Smithee    v,   Campbell,   41  county  should  be  held  at  *' Blackville." 

Ark.  471.  So  much  of  section  19  as  attempted  to 

In  Jones  v.  Hutchinson,  43  Ala.  721,  designate  the  place  of  holding  court 
a  bill  making  judgments  of  courts  of  was  held  invalid  as  being  different  in 
record  a  lien  on  all  the  property  of  the  legal  effect  from  that  passed  by  the  leg- 
judgment  debtor  throughout  the  state  islature,  while  all  the  rest  of  the  act 
was  passed  in  the  senate ;  in  the  house  was  held  valid. 

it  was  amended  by  restricting  the  lien         Where    a     railroad    company     was 

to  property   in  the  county   where  the  granted  a  charter  which  provided  that 

judgment  should  be  recorded.  The  sen-  its  road,  commenced  in   1873,  must  be 

ate  refused  to  concur  in  the  amendment,  finished  within  four  years  thereafter,  or 

and  later  both  houses  receded  from  the  in   1877,  ^^  ^^^  charter  would  be  for- 

amendment  and  passed  the  original  bill  feited,  and  in  1874  an  amendatory  act 

by  itself.     The  enrolled  bill  presented  was  passed,  extending  the  time  to  finish 

to  the  governor,  and  signed  by   him,  the  railroad,  as   its   preamble  showed, 

contained    the    said    amendments,  and  one  section  of  such  act  as  signed  by 

the  law  was  held  invalid  as  a  whole,  on  the  governor  providing  that  if  the  said 

the  ground  that  as  signed  it  was  an  en-  railroad   was   not  finished  within  five 

tirely  different  act  from  that  passed  by  years  from  1870  (thus  diminishing  the 

the  legislature.  time),     the    charter    and    amendment 

The  rule  in  the  text  was  upheld  in  would    be   void,  and   the  amendatory 

Brady  v.  West,  50  Miss.  68.    This  case,  bill  as  passed  had  contained  the  date 

however,  was   overruled   in   Ex  parte  1875  instead  of  1S70,  this  clause  of  the 

Wren,  63  Miss.  512;  56  Am.  Rep.  825,  bill  was  held  invalid  while  the  rest  of 

on  the  ground  that  the  enrolled  law  ap-  the    act    being    distinct    and    severa- 

proved  by  the  governor  and  signed  by  ble  was   held  valid.      Berry   v,   Balti- 

the  presiding  officer  of  the  legislature,  more,  etc.,  R.  Co.,  41  Md.  446 ;  20  Am. 

was  conclusive  evidence  of  its  valid  en-  Rep.  69. 

actment,  and  that  therefore  the  courts        Bracketed  words  not  in  the  bill  as  it 

could  not  look  behind  the  statute  to  see  was   approved   by  the  governor  have 

whether  or  not  the  bill  as  approved  no  part  in  the  law.     Robertson  v,  Bax- 

differed  from  that  passed  by  the  legis-  ter,  57  Mich.  127. 
lature.  8.' Sharp  v.  Merrill,  41   Minn.  492; 

3.  Berry  v.  Baltimore,  etc.,  R.  Co.,  State  v,  Robertson,  41  Kan.  200 ;  Terri- 

41  Md.  446;  20  Am.  Rep.  69;  State  v.  tory  v.  O'Connor,  5  Dakota  397;  State 

Deal,  24  Fla.  293 ;  12  Am.  St.  Rep.  204;  v.  Rabbitts,  46  Ohio  St.  178  ;   Walnut 

State  V.  Piatt,  2  S.  Car,  150;   16  Am.  v.  Wade,  103  U.  S.  683. 
Rep,  647.    See  i«/ra,  this  title,  Statutes        4.  Stein  v,  Leeper,  78  Ala.  517.    An 

Unconstitutional  in  Part*  immaterial    change    not    altering    the 

In  State  v,  Piatt,  2  S.  Car.  150;  16  sense  of  the  title  will  be  disregarded. 
Am.  Rep.  647,  the  19th  section  of  "an  Plummer  v.  People,  74  111.  361 ;  People- 
act  to  revise,  simplify  and  abridge  the  v.  Onondaga,  16  Mich.  254. 
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which  it  originated  with  his  objections  expressed  in  writing.*  He 
must  treat  the  bill  as  a  whole ;  he  cannot  approve  part  and  ob- 
ject to  part.*  Usually  the  time  within  which  the  return  must  be 
made  is  limited,  and  if  the  return  is  not  made  within  such  time^ 
the  bill  becomes  a  law  as  it  would  if  approved.^ 

Courts  cannot  inquire  into  the  sufficiency  of  the  objections  of 
the  governor  to  a  bill,  and  a  disapproval  for  any  reason,  however 
trivial  or  unsound,  authorizes  a  return  of  the  bill  to  the  legisla- 
ture, and  prevents  its  becoming  a  law  by  lapse  of  time.* 

(2)  Mode, — The  mode  of  return  of  a  bill,  like  that  of  its  pres- 
entation to  the  governor,  must  be  such  that  his  time  for  de- 
liberation is  ended  and  that  of  the  legislature  begun ;  the  bill 
with  objections  must  pass  from  the  possession  and  control  of 
the  executive  into  the  possession,  actual  or  potential,  of  the 
legislature  itself,  so  that  the  latter  may  have  the  opportunity 
for  reconsideration.^     In  returning  a  bill  the  governor  may  make 

1.  See  various  state  constitutions.  cise  of  these  functions.^'      Opinion  in 

2.  In  Porter   v.    Hughes    (Arizona,     State  v.  Deal,  24  Fla.  293;  12  Am.  St» 
1893),  32  Pac.  Rep.  165,  the  governor    Rep.  204. 

signed   the  approved   bill,  and   added  The  provision  as  to   the  time  was  in- 

a&r  his  signature    that  he   approved  tended  to  prevent  the  possibility  of  the 

the  same,  except  as  to  a  specified  sub-  governor  withholding  a  bill  and  thus 

division  of  a  specified  section,  and  re-  preventing  its  becoming  a  law.  Tarlton 

turned  the  bill  to  the  house  in  which  v,  Peggs,  18  Ind.  2^. 

it  originated,  where  the  veto  was  sus-  4.  Where  the  objection  was,  that  the 

tained.     It  was  held,  however,  that  the  bill  had  not  been  signed  by  the  secretary 

bill  as  a  whole  was  approved,  since  the  of  state,  the  governor  believing  that  this 

governor  had  no  power  to  veto  a  single  was  fatal  to  the  validity  of  the  bill,  the 

item  of  it.  objection  was  held  sufficient.     Birdsall 

3.  PnrpoM  of  Limitation  as  to  Time,  v,  Carrick,  3  Nev.  154. 

— "  The  spirit  of  these  limitations  as  to  6.  Harpending  x\  Haight,  39  Cal.  199; 

time  was  not  to  either  disparage  the  im-  2  Am.  Rep.  432.     In  this  case  the  mes- 

portance  of  the  functions  of  the  govern-  senger  of  the  governor  stepped  into  the 

or  as  to  legislation,  or  relieve  him  from  senate  chamber  with  the  intent  to  re- 

a  faithful   performance  of  his  duty  in  turn  a  bill  and  objections  to  the  senate, 

considering  and  forming  an  intelligent  but  that  body  having  adjourned  for  the 

opinion  of  the  bill  presented,  but  it  was  day  he  returned  the  bill  with  the  objec- 

to  secure  promptness  of  action  on  his  tions  to  the  governor,  who  kept  them 

part,  and,  in  the  case  of  the  ten-day  in   his  control ;   this   was  held    not  a 

limitation,  the  purpose  was  also  to  ex-  proper  return  to  prevent  the  bill   be- 

tend  his  powers  as  to  legislation  beyond  coming  a  law. 

the  end  of  the  session  of  the  legislature.  Where  an  enrolled  bill  was,  within 
whereas  without  it  his  powers  would  the  time  prescribed  for  his  action,  de- 
have  expired  with  the  session.  The  livered  by  the  governor,  with  his  objec- 
purpose  of  the  section  of  the  constitu-  tions  thereto  in  writing,  to  the  lieuten- 
tionwas  to  require  of  the  governor  care-  ant-governor,  by  him  to  be  presented 
All  consideration  of  every  bill  before  it  to  the  senate,  where  it  originated,  on 
can  become  a  law,  and  the  exercise  of  the  first  day  of  the  next  session  thereof,, 
his  judgment  as  a  public  ofBcial  as  to  which  was  the  constitutional  time  for 
the  wisdom  of  the  proposed  legislation,  its  proper  return,  who  delivered  the 
in  the  light  of  public  interest,  and  to  same  to  the  secretary  of  state  for  safe 
require  an  indication  of  such  judgment  custody  only,  till  required  for  such  pres- 
bj  express  approval,  or  by  silent  acqui-  entation,  with  directions  to  keep  the 
escence  after  investigation,or  by  express  same  in  a  secure  and  private  place  till 
disapproval.  The  authorities  speak  of  that  time,  subject  to  be  redelivered  to 
the  governor  as  l>eing  a  component  part  the  lieutenant-governor,  or  other  per- 
of  the  law-making  power  in  the  exer-  son  authorized  by  the  governor  to  re- 
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use  of  a  messenger  in  sending  it,  provided  the  messenger  properly 
announces  his  message.*  Where  it  is  important  that  a  return 
shall  be  made  on  a  particular  day,  and  the  legislature  has  ad- 
journed for  that  day,  or  taken  a  recess,  the  bill  and  message  can 
be  delivered  to  the  presiding  or  other  officer  of  the  legislature,  to 
be  called  to  its  attention  as  soon  as  an  opportunity  thereafter  may 
occur.* 

(3)  Prevention  by  Adjournment, — Where  the  return  within  the 
time   prescribed  is  prevented  by  adjournment,  an  extension  of 

ceive  and  present  them,   it  was  held,  ger  to  recall  it  to  its  sittings.     But  its 

that  the  secretary  of  state  could  not  be  right  to  be  in  recess  was  no  greater  or 

compelled  by  mandamus  to  give  a  copy  higher  than  was  the  right  of  the  execu- 

of  it  even,  much  less  to  certify  it  as  a  tive  to  return  the  bill  in  question  for  its 

law, because  the  bill  was  not  in  his  pos-  reconsideration;  nor  is  there  any  reason 

session  as  secretary  of  state,  as  a  law.  why  the  free  exercise  of  these  admitted 

People  V.  Hatch,  33  111.  9.  rights  upon  the  part  of  the  senate  and 

1.  *'  We  are  also  of  the  opinion  that  governor,  respectively,  should  bring 
the  governor  might  send  this  message  them  into  collision.  The  senate  has  the 
by  any  officer  or  member  of  the  house,  unqualified  constitutional  power  to  ad- 
or  other  proper  person,  and  if  prop-  journ  for  three  consecutive  days.  (Art, 
erly  announced,  as  in  this  case  it  was,  IV,  §  15,  Constitution.)  It  must  often 
we  see  no  reason  why  that  would  not  happen  that  these  three  daj's  will  in- 
be  sufficient.  If  the  governor  returns  elude  the  last  day  allowed  the  execu- 
the  bill  to  the  house  in  which  it  origi-  tive  for  the  exercise  of  the  veto  power 
nated,  and  the  house  is  properly  notified  against  the  passage  of  a  particular  sen- 
that  it  is  a  message  from  the  governor,  ale  bill.  Now,  if  the  mere  fact  of  the 
neither  the  house  nor  the  speaker  can  recess  of  the  senate,  thus  constitution- 
prevent  its  effect  by  refusing  to  receive  allj'  taken,  does  operate  to  defeat,  in  a 
it.  The  duty  of  the  governor  is  per-  measure,  the  exercise  of  the  veto  power 
formed  when  he  returns  the  bill  with  conferred  on  the  executive  by  the  con- 
his  objections  to  the  house  in  which  the  stitution,  then  we  have  the  strange 
bill  originated  and  gives  them  proper  spectacle  of  an  irreconcilable  conflict 
notice,  whether  it  is  received  or  not."  between  the  several  clauses  of  that  in- 
Opinion  of  Justices,  45  N.  H.  609.  See  strument  itself,  by  which  the  senate,  by 
Harpending  v,  Haight,  39  Cal.  199;  2  the  mere  exercise  of  its  own  admitted 
Am.  Rep.  432.  So  where  a  bill  was  constitutional  authority  to  adjourn,  vio- 
returned,  with  objections,  to  the  proper  lates  the  equally  clear  constitutional 
house  and  given  to  the  minute-clerk  right  of  the  executive  to  have  it  kept  in 
thereof,  though  it  was  not  announced  session.  We  are  of  the  opinion  that 
to  the  house  until  the  next  morning,  the  adjournment  of"  the  senate  on 
such  a  return  was  considered  sufficient.  March  31st  did  not  curtail  the  veto 
U.  S.  V.  Allen,  56  Fed.  Rep.  174.  power  of  the  executive  over  the  bill  in 

2.  Harpending  v.  Haight,  39  Cal.  question,  nor  should  it  even  have  em- 
203;  2  Am.  Rep.  432;  Opinion  of  Jus-  barrassed  him  in  its  exercise.  The  re- 
tices,  45  N.  H.  610;  Corwin  v,  Comp-  turn  should  have  been  made  in  such 
troller  Gen'l,  6  Rich.  (S.  Car.)  390.  manner    as   the    circumstances  would 

In    Harpending  z\   Haight,  39   Cal.  permit;  it  should,  at  all   events,  have 

203;  2  Am.  Rep.  432,  the  court  said  :  left  the  bill  and  message  be^'ond  the 

"  It  was  the  duty  of  the  messenger  to  executive   control,  and,  if  need  be,  in 

communicate  to  the  senate  the  message  the  immediate  custody  of  some  proper 

which  he  bore  from  the  executive  on  person  who  would  be  likely  to  deliver 

that  occasion.    This  was  to  be  done  in  it  to  the  senate  at  the  first  opportunity, 

the  most  direct  manner  that  circum-  The  best  return  that  the  circumstances 

stances  would  permit.     It  was  impossi-  would  admit  would,  in  our  judgment, 

ble  for  him  to  immediately  announce  it  be  a  proper  return.  The  maxim  lex  non 

to  the  senate,  for  that  body  was  not  in  cogit  ad  impossibilia  would  be  applica- 

session.     It  had  a  right  to  be  in  recess,  ble  to  such  a  condition  of  affairs.    We 

if  it  desired  so  to  be,  and  it  was  not  in  the  know   of  no  other   rule,  either,  upon 

power  of  the  executive  or  his  messen-  which  the  clear  right  of  the  governor 
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time  is  usually  provided  for.*  The  adjournment  must  be  a  final 
adjournment,  and  not  an  adjournment  from  day  to  day  *  It  has 
been  held  that  the  fact  of  adjournment  might  be  shown  by  parol 
evidence.*  Where  the  executive  takes  action  on  a  bill,  or  by 
felling  to  act  allows  it  to  become  a  law  after  adjournment  has 
precluded  a  return,  he  is  required  usually  to  file  the  bill  in  the 
office  of  the  secretary  of  state  ;  *  thus  he  precludes  himself  from 
changing  his  decision,  even  though  the  time  within  which  he 
might  have  acted  has  not  expired.* 

9.  Enactment  Without  Executive  Approval. — If  the  executive 
neither  signs  a  bill  approving  it,  nor  returns  it  to  the  house 
where  it  originated,  with  his  objections,  within  the  time  allowed 
him,  the  bill,  as  a  rule,  becomes  a  law.®    The  bill  is  none  the  less 

to  make  the  return  to  the  senate  can  be  restriction  applies  to  an  adjournment 

reconciled  with  the  equally  clear  right  sine  die  and  not  to  one  from  time  to 

of  the  senate  to  be  in  recess'at  the  time."  time."  Muller  v,  Hurford,  ii  Neb.  377. 

1.  See  various  state  constitutions.  A  case  of  importance   arose  in  Illi- 

The  Massachusetts  Constitution  de-  fwis.  The  two  houses  of  the  legislature 

clares  that  **  in  order  to  prevent  unnec-  could  not  agree  as  to  the  time  of  ad- 

essarj-  delays,if  any  bill  or  resolve  shall  journment,  and  the  governor  assuming 

not  be  returned  by  the  governor  within  that  a  sufficient  disagreement  existed 

five  days  after  it  shall  have  been  pre-  to  ji^stify  a  resort  to  his  constitutional 

sented,  the  same  shall  have  the  force  of  power,  attempted  to  adjourn  the  legis- 

a  law;"  nothing  bein^  said  as  to  the  lature  by  proclamation.     Both  houses 

effect  of  an  adjournment  of  the  legisla-  formally   protested    against   this,    but 

ture  within  the   prescribed   five   days,  most  of  the  members  settled  their  ac- 

But  it  was  held   in  Opinion  of  the  Jus-  counts  with  the  state  and  left  the  capi- 

^ces,  3  Mass.  567,  that  where  the   bill  tal.  No  sessions  of  the  legislature  were 

^as  laid  before  the  governor  for  his  ap-  held  and  no  entries  made  on  the  jour- 

proval  less  than  five  days  before  the  nal  for   more   than   ten   days.     It  was 

final  adjournment  of   the    legislature  held  that  even  though  there  had  been 

and  not  acted  on  by  him,  it  had  not  the  no  formal  joint  resolution  for  adjourn- 

forceoflaw.  ment  in  accordance  with  the  rules  of 

8.  Harpending    v.    Haight,    39  Cal.  the   legislature,  the  legislature,  having 

205;  2  Am.  Rep.  432;   Opinion  of  Jus-  no   power   to   take   a   recess  for  more 

tices,  45  N.  H.  6to;  Corwin  v.  Comp-  than  two  days  at  a  time,  had,  under  the 

troller  Gen'l,  6   Rich.  (S.  Car.)   390;  constitution, /f«a//y  adjourned  and  pre- 

Opinion  of  Justices,  3  Mass.  567.  vented  a  return  of  the  bill  by  the  gov- 

"^Upon  this   point  there  can   be  no  ernor.     People  t*.  Hatch,  33  111.  153. 

doubt;  the  adjournment  referred  to  in  8.  People  v.  Hatch,  33  111.  9. 

a  provision  of  the  constitution  is  not,  4.  See   infra^   this    title.   Filing-  of 

we  think,   the   ordinary  recess,  or  ad-  Enrolled  Bills, 

joumment  from   time  to  time  during  6.  Tarlton   v.   Peggs,    iS    Ind.    24;. 

the  session,  but  the  final  adjournment  Corwin  v.  Comptroller  Gen'l,  6  Rich. 

at  the  end  of  the  session ;  in  fact  this  is  (S.  Car.)  390. 

the  only  adjournment,  we  think,  which  6.  Danielly  T.  Cabaniss,  52  Ga.  211 ; 
can  prevent  a  return  of  a  bill  within  McNeil  v.  Com.,  12  Bush.  (Kv.)  727; 
the  time  limited."     Opinion  of  Justices,  Tarlton   v.    Peggs,    18    Ind.    24.     See 
45  N.  H.  610.  Seven  Hickory'  t'.  EUery,  103  U.  S.  423. 
A  bill  retained  by  the  governor  for  Where  a  bill  was  presented  to  the  gov- 
roore  than  three  days  while  the  legis-  ernor  which  he  stated  that  he  should 
lature  was  in   actual   session,   thereby  veto,  and  which  the  legislature  allowed 
^came  a  law  under  the  constitution  of  the  member  offering  it  to   withdraw, 
p^ebrasha^  notwithstanding  that   soon  and  the  member  kept  possession  of  it 
/ter  it  was  presented  to   him  for  his  for  a  long  time,  it  was  held  that  under 
approval    the     legislature     adjourned  the  circumstances  the  governor's  time 
from  the  29th  of  March  to  the  30th  of  for  disapproval  had  been  unduly  short- 
May  of  that  year.    "  The  constitutional  ened,  and  that  the  bill  did  not  become 
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a  law  although  the  executive  may  have  sent  a  veto  message  after 
the  time  had  expired.* 

10.  Passage  Over  Veto. — If  a  bill  is  returned  with  objections 
from  the  executive,  it  may  still  become  a  law  by  passage  through 
both  houses  with  the  necessary  majority  required  by  the  consti- 
tution. In  such  a  case  the  enactment  is  complete  upon  the  pre- 
scribed vote  of  both  houses.* 

11.  Authentication. — An  enrolled  bill  duly  passed  and  approved 
is  authenticated  sufficiently  by  the  signatures  of  the  presiding  of- 
ficers of  each  legislative  branch  and  of  the  governor.'  The  legis- 
lative journal  may  be  appealed  to  to  show  that  an  act  has  been 
vetoed  and  passed  over  the  veto.*  In  such  case  the  bill  need  not 
be  attested  by  the  presiding  officers  of  the  legislature  a  second 
time.^ 

12.  Filing  of  Enrolled  Bills. — Under  constitution,  statute  or 
usage,  it  is  usually  the  duty  of  that  person,  or  body,  at  whose 
hands  a  bill  receives  its  final  sanction,  to  deliver  it  for  filing  to 
the  officer  authorized  to  receive  and  preserve  it ;  this  is  usually 
the  secretary  of  state.® 

a  law  by  the  failure  of  the  governor  to  state,  shall  be  carefully"  deposited  in  the 

return   it  within   the  prescribed  time,  office  of  secretary   of   state,   and  the 

McKenzie  v.  Moore  (Ky.  1891),  17  S.  secretary  of  state  is   hereby   charged 

W.  Rep.  483.  with  the  safe-keeping  of  said  office  and 

The  rule  in  the  text  is  not  necessa-  all  laws,  acts,  resolutions  and  records 

rily  applicable  where  the  return  by  the  deposited,  or  which  shall  hereafter  be 

executive  is  prevented  by  the  adjourn-  deposited  therein.*    This  law  does  not 

ment   of  the   legislature.     See  su^ra,  prescribe  the  mode  in  which  the  laws 

this    title,  ^'Prevention    by    Adjourn-  shall    be   conveyed    to  the  secretary's 

fnent,*^  office,  but  that  duty  imperatively  de- 

1.  Corwin  v.  Comptroller  Gen*l,  6  volves  upon  that  department  in  whose 
Rich.  (S.  Car.)  390;  Tarlton  v.  Peggs,  hands  or  by  whose  action  they  become 
18  Ind.  25.  finished  and  acquire  vitality.     If  a  law 

2.  See  various  state  constitutions;  also  receives  the  last  sanction  required  by 
Evansville  tf.  State,  118  Ind.  426;  State  the  constitution  to  give  it  vitality,  in 
-:;.  Denny,  1 18  Ind.  449.  the   hands  of  the  governor,  either  by 

8.  Wabash  R.  Co.  v.  Hughes,  38  111.  being  approved  and  signed  by  hira  or 
185.  See  State  v.  Kiesewetter,  45  Ohio  remaining  in  his  hands  for  ten  days, 
St. 258;  Scarborough?'.  Robinson, 81  N.  then  the  duty  of  depositing  it  in  the 
Car.  418 ;  Speer  T\  Plank  Road  Co.,  22  secretary's  office  may  reasonably  de- 
Pa.  St.  276.  volve  upon  him,  while  a  law  which  has 

4.  Evansville  v.  State,  118  Ind.  434,  been  vetoed  by  the  governor,  and  sub- 
disiing^iishing'  Evans  t',  Browne,  30  sequently  passed  by  both  houses,  with 
Ind.  515;  95  Am.  Dec.  710;  Bender  v.  the  constitutional  majority,  would  prop- 
State,  53  Ind.  254;  Madison  County'  v.  erly  be  sent  to  the  secretary's  office 
Burford,  93  Ind.  383 ;  State  v.  Denny,  from  the  house  in  which  it  'was  last 
118  Ind.  449.  See  also  Ex  parte  Wren,  passed."  Caton,  J.,  in  People  v.  Hatch, 
63  Miss.  535;  56  Am.  Rep.  825;  In  re  19  111.  286. 
Welman,  20  Vt.  656.  In  Kansas  there  is  a  similar  statute 

6.  State  V,  Denny,  118  Ind.  449.  and  ruling.     State  v.  Whisner,  35  Kan. 

6.  Harpending    v.    Haight,   39    Cal.  280. 

208;  2  Am.  Rep.  432;  People  v.  Hatch,  In   State  t'.  Young,  32  N.J.  L.  33, 

33  111.  9.  the    court    said:    **From    the    earliest 

In  Illinois  it  is  provided  by  statute  times,  so  far   as   I   have  been  able  to 

that  "*all  public  acts,  laws  and  reso-  ascertain,  it   has   been   the   invariable 

hitions  which   have   been   or  shall   be  course   of  legislative   practice  in  this 

passed  by  the  general  assembly  of  this  state,  for  the  speaker  of  each  house  to 
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IS.  Legislative  Journal — a.  In  General. — That  each  house  of 
the  legislature  must  keep  a  journal  of  its  proceedings  is  a  common 
requirement  in  state  constitutions,*  and  where  the  record  therein 
of  specific  action  taken,  as,  for  instance,  of  a  yea  and  nay  vote  on 
the  final  passage  of  a  bill,  or  the  signature  of  the  presiding  oflfi- 
cers  to  the  bill,  is  also  required  by  the  constitution,  the  failure  of 

sign  the  bill  as  finally  engrossed  and  1.  The  constitution  of  Missouri  does 
passed.    It  is  likewise  certified  by  in-  not  expressly   require  a  journal  to  be 
dorsement  by  the  clerk  of  the  house  in  kept,  though  one  is  evidently  contem- 
which  it  originated.    With  these  attest-  plated.     Pacific  R.  Co.  v.  Governor,  23 
ations  of  authenticity  upon  it,  it  is  then  Mo.  365;  66  Am.  Dec.  673. 
filed  in  the  office  of  the  secretary  of  The  provision  of  the  Illinois  consti- 
state.    This  has   been    the  course  of  tution  does  not  require  that  the  oflficers 
proceeding   from  certainly  a  very  re-  of  the   general   assembly   shall  sign  a 
mote  period  to  the  present  time;  under  record   of  the   proceedings    of   either 
our  present  constitution    the   written  house,  or  that  the  copying  clerks  shall 
approval  of  the  governor  is  requisite,  certify  to  the  accuracy  of  their  work. 
There  seems,  therefore,  to  be  no  doubt  Miller  v.  Goodwin,  70  111.  659. 
whatever  that  these  copies,  thus  authen-  A  supplement  to  the  journal  printed 
ticated  and  filed,  are  to  be  regarded  as  as  part  thereof  by  order  of  the  legisla- 
cnrolled  bills,  corresponding  in   their  ture  constitutes  a  portion  of  the  jour- 
general  character,  and  partaking,  if  not  nal.     Detroit  v.  Assessors,  91  Mich.  78. 
in  all,  at  least  in  most  respects,  of  the  The  constitution  of  Minnesota  pro- 
nature  of  parliamentary  rolls.     In  the  vides  that  each  house  shall  keep  a  jour- 
statute  book   thev    are   frequently   re-  nal  of  its  proceedings  and  from  time  to 
ferred  to  as  enrolled  bills;  and  if  we  go  time  publish  the  same;  and  thej'easand 
back  to  provincial  times,  we  find  in-  nays  when  taken  on  any  question,  shall 
dorsed    upon    these   copies,   with    the  be  entered  in  such  journals.     And  this 
executive  approval,  a  direction  to  enroll  provision  requires  that  when  the  yeas 
them,  which  meant  nothing  more  than  and    nays  are  taken,  they  must  be  so 
that  they  were  to  be  filed.     These  are  entered    in    the   journal.     Lincoln    v. 
the  characteristics  and   nature  of  the  Haugan,  45  Minn.  451. 
copies  of  legislative  bills  deposited  ac-  Where  the  constitution  provided  that 
cording  to  the  ordinary  routine  in  the  *'each  house  shall  keep  a  journal  of  its 
office  of  the  secretary  of  state."  proceedings  and  cause  the  same  to  be 
In  New  Tork^  "it'is  the  duty  of  the  published  immediately  after  the  close 
secretary   of  state  to  receive  and  de-  of  the   session;  and   w^hen    practicable 
posit    in    his    office  every   bill   which  the  minutes  of  each  day's  session  shall 
shall  have  passed  the  senate  and  assem-  be  printed  and  placed  in  the  hands  of 
biy  and  which  shall  have  been  approved  members  on  the  day  following;  and  the 
and  signed  by  the  governor,     (i  R.  S.  original  journal  shall  be  preserved  after 
187.  ^^  10,  II.)     *He  shall  certify  and  publication  in  the  office  of  secretary  of 
indorse  upon  every  such  bill  the  day,  state,  but   there  shall    be   required    no 
month  and  year  when  the  same  became  other  record  thereof,*'  and  in  pursuance 
51  law,  and  such  certificate  shall  be  con-  of  that  article   the  legislature  enacted 
elusive   evidence   of  the   facts  therein  that  **the  state  printers  shall  supply  each 
declared.'    The  fact  that  the  bill  has  house  of    the  general   assembly'   with 
pissed  the  senate  and  assembly  is  evi-  proof  sheets  of  its  official  journal  con- 
dencc  to  the  governor  by  the  certifi-  taining  the  proceedings  of  the  previous 
cates  of  both  the  presiding  officers  of  day  of  meeting ;  and  that   within    two 
those  houses,  and  then  when  the  gov-  days  after   the  journal  of  each  house 
ernor  approves  and  signs  the  bill  and  shall    have    been    approved   the    state 
the  same  is  deposited  in  the  office  of  printer  shall  publish  the  same  as  so  ap- 
the  secretary  of  state,  and  by  him  in-  proved   once  in  the  official   journal  of 
dorsed,  the  record  is  made  up  and  com-  the  state,  and  the  same  matter  so  pub- 
pleted,  the  bill  has  become  an  act,  and  lishcd  shall  be  made  up  in  book  form 
the  act  has  become  one  of  the  statute  as  provided  elsewhere  in  the  act  ;'*  it 
laws  of  the  state."     Campbell,  J.,  in  was  held  that   the  journals   published 
People  V,  Devlin,  33  N.  Y.  282;  88  in   the   official  journal  and  afterwards 
Am.  Dec.  377,  bound  in  volumes  constituted  the  offi- 
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a  journal  to  show  compliance  with  such  a  requirement  is,  in  states 
where  the  journal  is  evidence,  fatal  to  the  validity  of  the  bill 
passed.*  In  such  states  the  journal  is  a  public  record,  of  which 
the  courts  take  judicial  notice* 

While  courts  differ  as  to  the  propriety  of  resorting  to  the  jour- 
nal  for  the  purpose  of  impeaching  the  validity  of  an  act  passed  by 
the  legislature,  the  courts  of  all  states  agree  in  asserting  their 
right  to  consult  the  journal  for  the  purpose  of  ascertaining  the 
existence  of  specific  facts  not  tending  to  bring  in  question  the 
validity  of  a  legislative  enactment.' 

cial  journal,  and  not  the  proof  sheets  judicial  notice  of  legislative  journals, 

furnished  to  the  legislators  as  provided,  yet  it  is  not  the  province  of  the  court. 

State  V.  Mason,  43  La.  Ann.  590.  at  the  suggestion  or  request  of  counsel, 

1.  Hunt  V,  State,  22  Tex.  App.  396  ;  to  undertake  to  explore  the  journal  for 
State  V.  Buckley,  54  Ala.  599;  Perry  v.  the  purpose  of  ascertaining  the  manner 
Selma,  etc.,  R.  Co.,  58  Ala.  546;  Spang-  in  which  a  law,  duly  certified,  went 
ler  r.  Jacoby,  14  111.  297;  58  Am.  Dec.  through  the  legislature  and  into  the 
571;  Turley  v.  Logan  County,  17  111.  hands  of  the  governor.  If  the  party 
153;  People  V.  Starne,  3^  111.  131;  85  desires  to  raise  this  question,  he  must 
Am.  Dec.  348;  Wabash  R.  Co.  v.  make  the  requisite  proof  of  the  fact  by 
Hughes,  38  111.  175 ;  Glidewell  v:  Mar-  means  of  the  legislative  journals  and 
tin,  51  Ark.  559;  Smithee  v»  Garth,  33  introduce  that  proof  into  the  record. 
Ark.  17;  Osburn  t^.  Staley,  5  W.  Va.  Illinois  Cent.  R.  Co.  t/.  Wren,  43  111.  77^ 
92;  13  Am.  Rep.  640;  Fordyce  v.  God-  citing  Spangler  v.  Jacoby,  14  111.  299; 
man,  20  Ohio  St.  i;  Hull  v.  Miller,  4  58  Am.  Dec.  571 ;  Grob  v.  Cushman,  45 
Neb.  506;  Pacific  R.  Co.  v.  Governor,  111.  119. 

23  Mo.  364;  66  Am.  Dec.  673.     See  in-  The  journals  will  not  be  judicially 

frOy  this  title,  The  Enrolled  Bill,  noticed  on  appeal  when  not  put  in  evi- 

2.  People  V.  Mahaney,  13  Mich.  481;  dence  at  the  trial.  Bedard  v.  Hall,  44 
State  V.  Buckley,  54  Ala.  602  ;  Jones  r.  111.  gi. 

Hutchinson,  43   Ala.  721;    Moody  v.  Journal  Not  a  Record  In  Other  States. 

State,  48   Ala.  115;  17   Am.   Rep.  28;  — In  other  states  where  the  enrolled  bill 

Illinois   Cent.  R.   Co.  z\  Wren,  43  111.  is  held  to  be  conclusive,  the  journal  is 

77;  Bedard  v.  Hall,  44  111.  91;  Grob  t'.  not  a  public  record.    See  Com.  v.  Mar- 

Cushman,  45    III.   119;  Rockford,   etc.,  tin.  107  Pa.  St.  190;  Green  f.  Weller,  32 

R.  Co.  r.  Lynch,  67  111.  149;  Spangler  Miss.   650.     In  this  latter  case  it  was 

r.  Jacoby,  14  111.  297;  58  Am.  Dec.  571;  held  that  the  journals  did  not  import 

Turley  v.   Logan  Countv.  17  111.  151  ;  absolute  verity. 

Miller  v.  State,  3   Ohio   St.  475;  State  *'  If  a  bill  of  this  character  did  not 

V,  Moffitt,  5  Ohio  358;  Fordyce  v.  God-  receive  the  vote  of  a  majority  of  all  the 

man,  20  Ohio  St.  i  ;  South  wark  Bank  members,  or  was  not  passed  in  the  man- 

V,  Com.,  26  Pa.  St.  446:  People  x'.  Che-  ner  required   by  the  constitution,  the 

nango   County,  8   N.  Y.  317;  State  v,  only  mode  of  reaching  the  question  is 

Piatt,  2  S.  Car.  150;    16  Am.  Rep.  647;  by  an  allegation  of  that  fact  in  an  appro- 

McCulloch  V.  State,  11  Ind.  430;  State  priate  pleading,  and  copies  of  the  jour- 

V.   Dennj',   118   Ind.   449;    Osburn   %>,  nals  of  the  general  assembly  printed  by 

Staley,  5   W.  Va.  85;  13  Am.  Rep.  640;  the  public  printer  offered  as  evidence 

Houston,  etc.,  R.  Co.  v,  Odum,  53  Tex.  to  sustain  the  defense.    Such  seems  to 

343;  South  Ottawa  v,  Perkins,  94  U.  S.  have  been  contemplated  by  the  general 

260;  Gardiner  r.  Barney,  6   Wall.  (U.  statutes,  and  a  proper  construction  of 

S.)  499;  McDonald  r.   State,  80  Wis.  those  statutes  would  repel  the  idea  that 

407;  In  re  Ryan,  80  Wis.  414.  the  courts  of  the  state  can  take  judicial 

In  Iowa  the  journals  certified  by  the  notice  of  what  appears  on  the   legisla- 

secretaries  of  the  respective  houses  are  tive  journals."     Auditors.  Haycraft,  14 

by  statute  made  proof  of  legislative  pro-  Bush  (Ky.)  288. 

ceedings.  Koehler  v.  Hill,  60  Iowa  552.  8.  U.  §.  v,  Ballin,  144  U.  S.  i  ;  Pa- 
in Illinois^ii  is  held  that  although  cific  R.  Co.  v.  Governor,  23  Mo.  364; 
for  some  purposes  the  court  may  take  66   Am,  Dec.  673 ;   Hollingsworth  v. 
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b.  Conclusiveness. — Where  the  journal  is  consulted,  whether 
to  ascertain  the  existence  of  a  collateral  fact  or  to  impeach  di- 
rectly the  validity  of  a  law,  the  record  there  found  is  conclusive 
as  to  the  facts  recited.  They  cannot  be  impeached  in  the  courts 
by  parol  evidence  for  either  mistake,  fraud,  or  collusion.  The 
legislature  alone  has  the  power  to  correct  its  record.* 

Thompson  (45  La.  Ann.),  I3  So.  Rep.  by   the  President.    They  must  furnish 

I ;  Strauss  v.  Heiss,  48  Md.  295  ;  Evans-  the  evidence  that  a  bill  returned  by  the 

ville  7'.  State,  i  iS  Ind.  434.  governor    without    his   signature    and 

In  Field   i\   Clark,    143    U.  S.  678,  with  his  objections  was  so  dealt  with 

which  case  is  the  leading  one  of  the  as  to  become  a  law,  for  it  is  only  by  the 

United  States  Supreme  Court,  declar-  approval  of  two-thirds  of  both  houses 

ing  that  a  duly  authenticated  enrolled  determined  by  yeas  and  nays  entered 

law  in  the  secretary   of  staters  office  on  the  journal  of  each  house  that  such 

cannot  be  impeached  as  to  its  validity  a  bill  can  become  a  law.     And  as  the 

by  the  journals  of  Congress,  the  rule  constitution   so  provides  and   has  not 

in  the  text  was  declared,  and  Gardner  prescribed  any  means   of  attesting  or 

V.  Barney,  6  Wall.    (U.  S.)  511,  dis-  authenticating  the  concurrence  of  those 

tinguished,  on  the  ground  that  in  that  requisites  to  such  a  bill  becoming  a  law, 

case  the  date  of  taking  effect,  not  the  it  rests  necessarily  on  the  journal,  which 

validity  or  invalidity  of  the  law,  was  to  must  show  that  although  the  bill  was 

be  ascertained  from  the  journals.  not  signed  by  the  governor  but  returned 

**  Whenever  a  question  ^ses  in  a  with  objections  it  nevertheless  became 
court  of  law  of  the  existence  of  a  stat-  a  law  according  to  the  constitution. 
ute.  or  of  the  time  when  a  statute  took  The  case  is  peculiar  and  extraordinarv 
effect,  or  of  the  precise  terms  of  a  stat-  and  not  governed  by  the  rules  appli- 
ute,  the  judges  who  are  called  upon  to  cable  to  the  ordinary  case  where  the 
decide  it  have  a  right  to  resort  to  any  governor  signs  the  bill.  The  provision 
source  of  information  which,  in  its  for  the  signing  of  bills  by  the  presiding 
nature,  is  capable  of  conveying  to  the  officers  does  not  apply  here,and  whether 
judicial  mind  a  clear  and  satisfactory  the  bill  on  reconsideration  became  a 
answer  to  such  question  ;  always  seek-  law  may  depend  on  those  things  pre- 
ing  first  for  that  which  in  hs  nature  is  scribed  and  which  cannot  be  shown 
most  appropriate,  unless  the  positive  except  by  the  journals  of  both  houses, 
law  has  enacted  a  different  rule."  Mil-  Had  the  constitution  provided  any 
ler,  J.,  in  Gardner  z\  Barney,  6  Wall,  means  of  authentication  of  such  action 
(U.  S.)  499,  quoted  by  Bradley,  J^^  in  by  the  two  houses,  as  to  make  a  bill  re- 
U.  S.  V,  Ballin,  144  U.  S.  3,  where  it  turned  by  the  governor  with  his  objec- 
was  decided  that  the  constitution  pro-  tions  a  law,  it  would  have  been  ex- 
viding  that  **  the  yeas  and  nays  of  the  elusive,  but  in  the  absence  of  such  pro- 
members  of  either  house  on  any  ques-  visions  the  journals  are  the  memorial 
tion  shall,  at  the  desire  of  one-fifth  of  of  the  action  which  converts  a  bill  re- 
those  present,  be  entered  on  the  jour-  turned  by  the  governor  with  his  ob- 
nal,*^  it  could  be  assumed  by  reason  of  jections  into  a  law." 
this  clause  that  reference  may  be  had  In  Edgar  v,  Randolph  County,  70 
to  the  journal  to  see  whether  the  yeas  Ind.  338,  the  journals  were  looked  to 
and  nays  were  ordered,  and  if  so,  what  for  the  purpose  of  ascertaining  the  in- 
was  the  vote  disclosed  thereby.  tent  of  the  legislature  in  passing  a  bill 

In   Ex  parte  Wren,  63    Miss.   535;  which  was  being  construed  by  the  court. 

56  Am.  Rep.  S25,  which  case  decided  So   the  legislative  journals  are  evi- 

that  the  courts  could  not  go  behind  the  dence  for  the  purpose  of  identifying  a 

enrolled  act  and  inspect  the  journal  for  bill  to  which  another  act  passed  by  the 

the  purpose  of  impeaching  the  validity  legislature  referred.     South wark  Bank 

of  the  act,  the  court  said:    "Undoubt-  v.  Com..  26  Pa.  St.  446. 

edly  the  journals  may  be  evidence  and  1.  McCuUoch    v.  State,  11  Ind.  424; 

may  be  resorted  to  in  some  cases  and  Evans  v.  Browne,  30  Ind.  514;  95  Am. 

must   be   as    to  some   matters.     They  Dec.   710;  Berry   f.  Baltimore,  etc.,  R. 

were  properly  looked  to  in  Gardner  r.  Co.,  44  Md.   44(3;  20  Am.  Rep.  69;  An- 

Bamey,  6  Wall.  (U.  S.)  499,  in  the  ef-  napolis  r.  Harwood,  32  Md.  471 ;   At- 

fbrt  to  fix  the  date  of  approval  of  a  bill  torney  Gen^l  v.  Menominee  County,  89 
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Mich.  552;  Attorney  GenM  v.  Rice,  64  oaths,  and  to  prove  against  the  records, 

Mich.   391;    Detroit    v.   Assessors,  91  and  in  spite  of  them,  the  astounding 

Mich.  84:  Wise   r.  Bigger,  79  Va.  269;  proposition  that  the  governor  and  both 

Koehler  v.  Hill,  60  Iowa  543;  Division  houses  of  the  legislature  falselj-  and  il- 

of  Howard  County,  15  Kan.  194;  State  legally  concerted  together  to  falsify  the 

x>.  Moffitt,  5  Ohio  363;  Miller  r.  State,  3  record  of  the  two  houses   and  of  the 

Ohio  St.  475;   Fordyce  v.  Godman,  20  secretary's  office.     It  is  possible  that  all 

Ohio  St.  1 ;  White  v.  Hinton,  3  Wyom-  this  might,  in  the  course  of  history,  oc- 

ing  753;   State   v.  Swift,  10  Nev.  176;  cur.     It  is  much   more   probable  that 

21  Am.  Rep.  721;  Weeks  v.  Smith,  81  parol  testimony  to  that  effect  would,  in 

Me.  538.     See  Andrews  v.  Boylston,  110  any  particular  instance,  be  mistaken  or 

Mass.  214.  false.     If  it    should   result  from  these 

"Assuming,  though  without  deciding,  principles  that  on  rare  occasions  valid- 
that  the  facts  which  the  constitution  re-  ity  should  be  given  to  legislation  not 
quires  to  be  placed  on  the  journal  may  strictly  regular  in  its  enactment,  the 
be  appealed  to  on  the  question  whether  evil  would  be  much  less  than  the  un- 
a  law  has  been  legally  enacted,  yet,  if  settling  of  the  evidentiarj' foundation  of 
reference  may  be  had  to  such  journal,  all  statutory  law,  and  the  weakening  of 
it  must  be  assumed  to  speak  the  truth,  public  faith  in  all  existing  legislative 
It  cannot  be  that  we  can  refer  to  the  enactments,  which  would  result  from 
journal  for  the  purpose  of  impeaching  throwing  open  the  records  of  legislative 
a  statute  properh'  authenticated  and  action  to  impeachment  by  parol  testi- 
approved,  and  then  supplement  and  mony  whenever  the  interest  or  caprice 
strengthen  that  impeachment  by  parol  of  individuals  may  prompt  them  to 
evidence  that  the  facts  stated  on  the  such  a  course.  It  fs  not  to  be  tolerated 
journal  are  not  true,  or  that  other  facts  that  the  courts  or  the  people  should  de- 
existed  which,  if  stated  on  the  journal,  pend  upon  or  resort  to  the  recollection 
would  give  force  to  the  impeachment."  of  individuals  for  the  statutory  law." 
Brewer,  J.,  in  U.  S.  V.  Ballin,  144  U.  S.  4.  Conaway,  J.,   in    White  v,  Hinton,  3 

The  journal  must  be  held  conclusive  Wyoming  753. 
evidence  of  the  facts  which  appear  on        "  Out  of  a  multitude  of  citations  not 

its  face,  because  it  must  be  presumed  one  is  found  in  which  any  court  has  as- 

that  the  members  as  a  body  inspected  sumed  to  go  bej'^ond  the  proceedings  of 

it  and  made  all  necessary  corrections  the   legislature,     as    recorded    in    the 

before  they   allowed  it  to  assume  the  journals  rejquired  to  be  kept  in  each  of 

character  of  a  journal  of  their  proceed-  its  branche's,  on  the  question  whether  a 

ings.    .     .     .    The  house  keeping  the  law  has  been  adopted.    And  if  reasons 

journal  is  the  only  tribunal  by  which  it  for  this  limitation  upon  judicial  inquiry 

can  be  corrected,  and  until  corrected  by  in  such  matters  have  not  generalh-  been 

such   authority   it  must  be  considered  stated,  it  doubtless  arises  from  the  fact 

conclusive  as  to  the  facts  which  it  con-  that    they   are    apparent.     Imperative 

tains.     McCulloch  v.  State,  1 1  Ind.  424;  reasons  of  public  policy  require  that  the 

quoted  with  approval  in  Detroit  v.  As-  authenticity  of  laws  should  rest  upon 

sessors,  91  Mich.  85.  public  memorials  of  the  most  perma- 

"By  a  concensus  of  authority  almost  nent  character.     They  should  be  public, 

unanimous,  these  records  (jom-nals  and  because  all  are  required  to  conform  to 

records  in  the  secretary  of  state's  office)  them  ;  they  should  be  permanent,  that 

are  conclusive.     Parol   testimony  can-  rights  acquired  to-day  upon   the  faith 

not  be  admitted  to  impeach  them.  From  of  what  has  been  declared  to  be  law 

these  records  the  statutes  are  published  shall  not  be  destroyed   to-morrow,  or 

for  the  information  of  the  people  and  at  some  remote  period  of  time,  by  facts 

the  courts.     To  these  records  resort  is  resting  only  in  the  memory  of  individ- 

had  in  case  of  any  question  as  to  the  cor-  uals.     .     .     .     The  possible  consequen- 

rectness  of  the  published  statutes.     On  ces  of  limiting  judicial  inquiry  to  what 

these  records   reliance   is   had    by  the  is  shown  by  the  journal  is  much  exag- 

bench,  the  bar,  and  the  public,  of  neces-  gerated.     It  is  not  perceived  how  anv 

sity  and  of  right.     Resort  cannot  be  had  limited  number  of  members,    without 

to   the   recollection    of    individuals   to  the  acquiescence,  or  such  indifference 

sho.v  what  the  law  is  or  is  not,  or  to  im-  as  would  amount  to  acquiescence,  of 

peach  these  solemn  records  made  by  the  the  majority,  could  make  up  a  journal 

members  and  officers  of  the  legislature,  that    would    revolutionize     the    legis- 

and  by  the  governor  and  the  secretary  lature   and  deprive  the  people  of  their 

under    the    sanction    of   their    official  duly  elected  representatives.    The  sup- 
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The  same  legislature  which  passed  the  law  may  correct  its 
journals  at  the  same  or  a  subsequent  session  so  as  to  make  the 
truth  appear.* 

r.  Proof. — The  printed  journals  of  the  legislature  made  up  and 
printed  pursuant  to  a  statute  of  the  state  and  published  by  its 
authority,  are  competent  evidence  of  the  contents  of  the  original 
journals.*  Where  the  original  written  journals  on  file  in  the  office 

of  the  secretary  of  state  differ  in  any  material  particular  from  the 

posed  case  of  less  than  a  majority  of  ings  as  thej  did   transpire.    The  true 
this  court  causing  a  judgment  to  he  en-  distinction  to  be  taken,  in  our  opinion,  is 
tered  of  record  is  not  apropos.     For  if  that  no  extrinsic  proof  is  admissible  to 
it  were  done  the  only  remedy  would  be  contradict    the    facts    which     are    es- 
in  this  court,  for  the  reason  that  there  tablished  by  the  journal ;  but  fraud,  er- 
is  no  other  tribunal  or  department  of  ror,  mistake,  or  the  improper  exercise 
the  government  that  could  afford  one.  of  judgment  on  the  part  of  a  state  agent 
And  by  parity   of  reasoning  the  only  or  representative  existing  intrinsically 
correction  that  can  be  made  in  a  legis-  may  be  shown.     This  is  not  a  question 
lative   journal    is    by    the    bodj*   that  of  what    proof   is    furnished    by    the 
caused  it  to  be  made.     The  suggestion  journals    as    contradistinguished  from 
that  fraud  or  bad  motives  in  those  who  other  proof  of  a  given  state  of  facts ;  but 
caused  it  to  be  made  might  defeat  the  it  is  a  question  of  the  journals  being  in 
remedy  would  apply  to  the  one  case  as  themselves  a  correct  exposition  of  the 
well  as   to   the  other.     But  confidence  facts  as  they  happened." 
must  be  reposed  somewhere,  and  why  1.  Turley  r\  Logan  Co.,  17   111.  150; 
not  in  a  legislative  body,  as  to  the  keep-  Detroit  v.  Assessors,  91  Mich.  86;  Mc- 
ing  of  its  journals,   as  well  as  in  this  CuUoch  v.  State,  11  Ind.  424. 
court,  as  to  the  keeping  of  its  records  ?  Under  a  resolution  of  the  state  senate 
Besides,  the  people  are  the  final  tribunal  dispensing  with  the  reading  of  the  daily 
before    whom,   as  a  rule,  such    delin-  journal  before  the  session,  and  author- 
quencies  must   be   settled."     Minshall,  izing  the  secretary  of  the  house  to  make 
J.,  in  State  v.  Smith,  44  Ohio  St.  348.  all  necessary  corrections  in  the  journal 
Compare  State  v.  Secretary'  of  State,  from  day  to  day,  he  is  held  authorized 
43  La.  Ann.  625,  which  case  apparently  to  correct  an  entry  which   by  mistake 
allowed  evidence  to  be  admitted  for  the  stated   that  the  vote  taken  on  the  pas- 
purpose  of  altering  the  journal,  though  sage  of  a  bill  was  reconsidered,  by  stat- 
the  court  said  :     "  Of  course  the  official  ing,  at  the  close  of  the  journal   on   a 
journals    import   absolute    verity    and  page  before   his   certificate    under   the 
form  conclusive   proof  as   to   the  pro-  head  of  ^^errata  in  the  record  of  bills," 
ceedings   themselves,  when  considered  that  the  vote  reconsidered  was  that  by 
in  reference  to  any  other  evidence  of  which  the  senate  had  concurred  in  cer- 
Ruch  proceedings  ;  but  the  question  here  tain     house   amendments   to   the    bill, 
is  as  to  what  constitutes  the  journals,  which  correction  might  be  so  made  at 
and  whether  the  printed  journals  have  any  time  prior  to  the  final  adjournment, 
been  made  the  actual  repository  of  the  People  xk  Burch,  84  ^fich.  408. 
proceedings  of  the  two  houses  of  the  Where  the  secretary  was  so  author- 
assembly  as    they    transpired.     .     .     .  ized  to  make  corrections  in  the  journal, 
It  is  quite  clear   to  our  mind  that  we  and  it  does  not  affirmatively  appear  at 
should   most   certainly   assume    much  what  time  the  secretary  made  the  cor- 
too  great  and  too  grave  a  responsibility,  rection,  it  will   be  presumed   to   have 
and  extend  the  doctrine  of  legal  pre-  been  made  on  or  before  the  date  of  his 
sumptions  much  too  far  if  we  were  to  certificate;  and  if  the  final  adjournment 
venture  the   assertion   that  legislative  was  had  on  that  day,  it  will  also  be  pre- 
journals  form  conclusive  proof  of  legis-  sumed  to  have  been  made  before  such 
lative  proceedings,  and  decline  to   en-  adjournment,  and  that  it  was  authorized 
tertain  and  consider  evidence  of  unau-  by  the  senate,  and  that  the  true  journal 
thorized  alterations  and  interpolations  entry  of  the  proceeding  is  as  corrected 
in  the  journals    whereby   it  could    be  by  fhe  "<?rra/a."     People  v,  Burch,  84 
made  to  appear  that  they  did  not  faith-  Mich.  408. 
fully  and  truthfully  recite  the  proceed-  8.  Lincoln  v,  Haugan,  45  Minn.  451; 
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printed  journals,  the  original  written  journals  arc  the  authentic 
official  records  and  must  control.^ 

d.  Journal  as  Evidence.  —  See  infra,  this  title,  The  En- 
rolled  Bill. 

14.  The  Enrolled  Bill— a.  Prima  Facie  Validity. — The  en- 
rolled  bill  is  the  original  act,*  and  is  to  be  looked  to  when  the  act 

as  printed  in  the  statute  book  is  attacked.'  If  the  two  differ,  the 
bill  as  enrolled  controls  *  If  authenticated  properly,  it  is  presumed 

Post  V.  Kendall  County,  105  U.  S.  667;  8.  Koehler  v.  Hill,  60  Iowa  554. 

Miller  v.  Goodwin,  70  111.  659.     See  I-n   lowa^  it  is   provided  by  statute 

Root  T'.    King,  7   Cow.   (N.  Y.)   613.  that   the   original   acts  of  the  general 

So  a  transcript  from  the  journal  record  assembly  shall  be  deposited  with   and 

of  either  house  of  the  legislature,  of  its  kept  by  the  secretary  of  state.    There 

proceedings,  properly  certified,  is  ad-  is  no  provision  in  the  constitution  or  by 

missible  in  evidence  to  prove  the  facts  statute  for  the  enrollment  of  a  bill,  act, 

therein  recorded.     It  is  not  necessary  or  joint  resolution  which  has  passed  the 

to  produce  the  original  minutes  made  general  assembly.     '*  There  is  an  impli- 

by  the  officers  of  the  respective  houses,  cation  in  the  constitution  that  the  bills 

or  copies  thereof.     Miller  v.  Goodwin,  which  are  introduced  shall  be  signed  by 

70   III.  659;    Illinois  Cent.  R.  Co.  v,  the  presiding  officers  of  each  house, but 

Wren,  43  111.  77.  the  legislative  practice  has  always  been 

1.  Santa  Clara  County  v.  Southern  to  enroll  a  bill  or  joint  resolution,  and 

Pac.  R.  Co.,  18  Fed.  Rep.  385;  Chicot  it  is  such  that  are  always  presented  to 

County  V.  Davies,  40  Ark.  200.  the   presiding   officers   of  each  house, 

Where   the   bound    volume    of    the  signed  by  them,  and  filed  and  preserved 

journal  at  the  end  of  the  session  differs  in  the  office  of  the  secretary  of  state. 

from  the  i>arts  thereof  officially  pub-  This  practice  existed  prior  to  the  adop- 

lished  from  day  to  day  during  the  ses-  tion  of  the  present  constitution  and  no 

sion,  it  will  be  presumed  that  the  differ-  doubt  was  well  known  to  the  members 

ences  are  the  result  of  amendment  by  of  the  constitutional  convention.    We, 

the  house,   and   the   bound  volume  is  therefore,  incline  to  think  the  enrolled 

held  conclusive.     Detroit  v.  Assessors,  bill  is  and  should  be  regarded   as  the 

91  Mich.  86.  original  act;  but  it  is  difficult  to  say  en- 

In  Missouri^  by  statute,  it  is  declared  rollment  is  essential  to  the  validity  of  a 

that  the  printed  journals  of  the  senate  law' or  statute.     If  the  enrollment  was 

and   house   of  representatives   and  all  omitted,  and  the  original  bill,  as  intro- 

public  documents  and  reports  therein  duced  and  passed  by  the  general  assem- 

contained,  and  all  reports  or  documents  bly,  was  signed  by  the  presiding  officers 

printed  by  order  of  the  state  or  of  either  of  the  two  houses  and  approved  by  the 

house  of  the  general  assembly,  or  pur-  governor,  we  are  not  prepared  to  say  it 

porting    to   be    printed    by   authority  would  not  be  a  valid  and  constitutional 

thereof,  shall  be  prima  facie  evidence  law."     Seevers,  J.,  in  Koehler  v.  Hill, 

to  the  same  extent  that  duly  authenti-  60  Iowa  554. 

cated  copies  of  the  originals  would  be.  8.  Purdy  tk  People,  4  Hill   (N.  Y.) 

And  where  the    validity    of  a   statute  384;  De  Bow  t\  People,  i  Den.  (N.  Y.) 

was  questioned  for  the  first  time  on  an  9;  Com.  v,  Martin,  107  Pa.  St.  192. 

appeal  on   the  ground   that  it  was  not  Where  there  are  errors  in  copies  of 

passed   by  the  necessary  constitutional  the  act,  the  court  will  inform  itself  bj 

majority,  and,  to  establish  that  fact,  the  appealing  to  the  original  act  on  file  in 

journals  of  the  legislature  were  referred  office  of  the  secretary  of  state.    State 

to,  the  court  held  that  the  question  not  v.  Clare,  5  Iowa  509. 

having  been  raised  in  the  circuit  court  4.  Epstin   v.  Sevenson,  79  Ga.  718; 

it  could  not  be  considered  for  the  first  Potter  v.  State,  93  Ala.  37. 

time  on  appeal ;  giving  as  a  reason  that  The    punctuation    of  a   printed  act 

the  printed  journals  were  only  prima  which  had  been  accepted  by  the  legis- 

facie  evidence  under  the  statute,  liable  lature  has  been  preferred    to  the  punc- 

to  be  rebutted,  and  that  on  an  appeal  tuation  of  the  enrolled  act.     Ward  v, 

the  right  of  rebuttal  could  not  be  al-  Beale  (Ky.  1889),  14  S.  W.  Rep.  967. 

lowed.     Bradley  v.  West,  60  Mo.  33.  **  It  will  be  noticed  that  the  legisla- 
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in  all  the  states,  in  the  absence  of  proof  to  the  contrary,  to  have 
been  enacted  in  conformity  to  constitutional  provisions.*  To  con- 
tradict the  enrolled  bill  in  those  states  where  it  is  not  conclusive, 
the  legislative  journals  are  the  best  evidence.*     In  some  states, 

tive  journals  and  the  enrolled  bills  are  v,  Casey,  26  Pa.  §t.  387;  Speer  v.  Plank- 

the  only  records  required  by  law  to  be  Road   Co.,   22   Pa.  St.  376 ;    State   v, 

kept  for  the  purpose  of  showing  any  of  Brown,  33    S.   Car.  151;    State  v.  Mc- 

the  legielative  proceedings.  There  is  no  Connell,  3  Lea    (Tenn.)  332;  Gains  v, 

provision  for  preserving  the  engrossed  Horrigan,  4  Lea  (Tenn.)   608 ;  Usener 

bills  as  a  record  of  the  legislative  pro-  v.  State,  8   Tex.   A  pp.  177;  Blessing  v, 

ceedings;  and,  as  the  legislative  jour-  Galveston,  42  Tex.   641;  Illinois  Cent, 

nals  and  the  enrolled  bills  are,  by  law,  R.  Co.  v.  People  (111.   1892),  33   N.  E. 

records,  and  the  only  records,  of  legis-  Rep.  174. 

lative  proceedings,  they  must  of  course  The  enrolled  statute  on  file  in  the  of- 

import  absolute  verity,  and  be  conclu-  fice   of  the  secretary  of  state  is   very 

sive  proof  as  to  whether  any  particular  strong  presumptive  evidence  of  the  reg- 

bill  has  passed  the  legislature,  when  it  ularity  of  the  passage  of  the  statute  and 

passed,  how  it  passed,  and  whether  it  is  of  its  validity ;  and  it  is  conclusive  evi- 

valid  or  not."     Valentine,  J ,  in  Divi-  dence  of  such  regularity  and  validity, 

sion  of  Howard  County,  15  iCan.  166.  unless  the  journals  of  the  legislature 

1.  Jennings  X'.  Russell,  92   Ala.  603;  fairly,  concisely,  and  beyond   a  doubt 

Walker  r.  Griffith,   60   Ala.  361;  Har-  show  that  the  act  was  not  passed  regu- 

rison  v.  Gordy,  57  Ala.  49;  Worthan  v.  larly  or  legally.     State  v.  Francis,  26 

Badgett,    32     Ark.    516;     English    r.  Kan.  724. 

Oliver,  28  Ark.  317;  /»  r^  Roberts,  5  The  certificate  of  the  secretarj'  of 
Colo.  525;  Eld  T'.  Gorham,  20  Conn.  7;  state  indorsed  on  the  enrolled  bill,  show- 
Spangler  v.  Jacoby,  14  111.  297  ;  People  ing  what  proceedings  were  had  in  either 
V.  Stame,  35  111.  121 ;  Turley  v.  Logan  branch  of  the  general  assembly  in  rela- 
Co.,  17  111.  151 ;  Bedard  v.  Hall,  44  111.  tion  to  the  passage  of  a  bill,  is  compe- 
91;  Illinois  Cent.  R.  Co.  T».  Wren,  43  111.  tent  evidence  to  show  whether  or  not 
77;  Binz  V.  Weber, 81  111.  288;  Schuyler  the  same  was  passed  in  the  constitu- 
County  r.  People,  25  III.  181;  Ryan  v.  tional  mode.  And  where  such  certifi- 
Lynch,  68  111.  160;  Hensoldt  v.  Peters-  cate  in  due  form  purports  to  give  all  the 
burg,  63  HI.  157;  Larrison  v.  Peoria,  proceedings,  there  can  be  no  inference 
etc.,  R.  Co.,  77  111.  n  ;  McCulloch  v.  that  any  further  proceedings  were  had 
State,  II  Ind.  424;  Duncombe  v,  Prin-  in  relation  to  the  passage  of  the  bill, 
die,  12  Iowa  i;  Chicago,  etc.,  R.  Co.  v.  Ryan  v.  Lynch,  68  111.  160. 
Manhattan,  45  Kan.  419;  Division  of  Where  the  journals  of  the  legislature 
Howard  County,  15  Kan.  194;  In  re  were  not  before  the  court,  and  from  a 
Vanderberg,  28  Kan.  243;  Weyand  v.  certified  copy  of  the  original  draft  of  an 
Stover,  35  Kan.  545;  HoUingsworth  v,  act  of  the  legislature  it  appeared  that 
Thompson  (4^  La.  Ann.),  12  So.  Rep.  the  draft  was  upon  paper  headed  "a 
I ;  Berry  v.  Baltimore,  etc.,  R.  Co.,  41  joint  resolution,"  which  words  were 
Md.  446;  20  Am.  Rep.  69;  Legg  v,  marked  but  and  the  words  "a  bill  "sub- 
Annapolis,  42  Md.  203;  Annapolis  v.  stituted,  it  was  presumed,  in  the  absence 
Harwood,  32  Md.  471 ;  People  v.  Mc-  of  marginal  notes,  that  the  substitution 
Elrov,  72  Mich.  446 ;  State  v,  Hastings,  was  made  by  the  draftsman  and  that  the 
24  Minn.  78;  Lowell  v.  North,  4  Minn,  original  paper  was  introduced  as  a  bill 
32;  State  ?♦.  Peterson,  38  Minn.  143;  and  not  as  a  joint  resolution.  State  v. 
Brady  x\  West,  50  Miss.  68;  Bradley  Browne,  33  S.  Car.  151. 
V.  West,  60  Mo.  33 ;  State  v,  Wray,  109  Where  an  indictment  was  demurred 
^°*  594»  Hull  r.  Miller,  4  Neb.  503;  to  on  the  ground  that  the  statute  on 
State  V.  Swift,  10  Nev.  176;  Opinion  of  which  it  was  based  was  not  constitu- 
Justices,  35  N.  H.  579;  Opinion  of  Jus-  tionally  passed,  in  the  absence  of  the 
tices,  52  N.  H.  622;  People  f.  Chenan-  legislative  journals  the  law  was  pre- 
go  County,  8  N.  Y.  317;  People  v.  sumed  to  be  validly  enacted,  and  the  in- 
^"gg*»  so"  N.  Y.  5^8;  State  v.  Rab-  dictmentwas  sustadned.  State  v.  Wray, 
Wtts,  46  Ohio  St.  178 ;  Miller  v.  State,  3  109  Mo.  594. 

Ohio  St.  475;  Currie  v.  Southern  Pac.  8.  As  to  the  states  in  which  the  en- 
Co.,  21  Oregon  566;   Erie,  etc.,  R.  Co.  rolled  bill  is  conclusive,  and  as  to  those 
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where  the  journal  is  evidence,  but  not  the  only  evidence,  the  origi- 
nal engrossed  bill  has  been  admitted  in  evidence.*     In  either  case 

the  evidence  must  be  clear  and  convincing  and  show  the  defect 
beyond  doubt,  or  the  statute  will  be  upheld.*     If,  however,  the 

in  which  the  journals  maj'  be  resorted  evidence  was  admitted  to  show  that  the 

to,  see,  infra':,  this  titfe,  rirst  View —  governor  approved  of  a  bill   one  day 

Second  View,  later  than  the  time  appearing  for  pucK 

1.  Berry  r.  Baltimore,  etc.,  R.  Co.,  41  approval  on  the  face  of  the  enrolled  bill. 

Md.  463 ;  20  Am.  Rep.  69.  Fowler   v,  Peirce,  2   Cal.   155.     After- 

It   has  been   held   that  only  the  en-  wards  overruled  by  Sherman  v.  Story, 

rolled  statute,  the  engrossed  bills,  and  30  Cal.  253;  89  Am.  Dec.  93. 

the  journals  can  be  admitted.     Hughes  Where  the  time  of  the  return  of  a  bill 

V.  Felton,  1 1  Colo.  489,  citing  Division  by  the  governor  with   his  objections  to 

of  Howard  County,  15  Kan.  195.  the  legislature  was  in  question,  the  tes* 

In  Hollingsworth  v.  Thompson  (45  timony  of  the  journal  clerk  and  his  pri- 
La.  Ann.),  12  So.  Rep.  i,  the  original  vate  minute  book  were  admitted  in  evi- 
engrossed  house  bill  with  all  indorse-  dence  to  determine  the  fact,  but  not  to 
ments  thereon,  including  the  original  contradict  the  journal.  U.  S.  r.  Allen, 
senate  amendment  attached  thereto,  36  Fed.  Rep.  174,  c///»j^ Gardner  r.  Bar- 
was  received  in  evidence  against  the  ney,  6  Wall.  (U.  S.)  499. 
objection  that  "  the  journals  of  the  2.  State  tf.  Peterson,  38  Minn.  143; 
house  are  the  best  and  exclusive  evi-  Larrison  v,  Peoria,  etc.,  R.  Co.,  77  111. 
dence  of  the  proceedings  of  said  house,  18.  See  cases  cited  in  the  preceding 
and  that  no  other  of  any  kind  is  admis-  notes. 

sible."   And  the  court  decided  on  appeal  Where   a  bill   was  duly   passed  by 

that  the  bill  was  properly  admitted.  both  branches  of  the  legislature  many 

In  Arkansas,   where    the   engrossed  years  before  an  attempt  to  impeach  it 

bill  is  filed  by  law  in  the  office  of  the  was  made,  and  the  senate  journal  showed 

secretary  of  state,  it  was   held   admis-  that  the   senate  concurred   in   certain 

sible.    Chicot  County  v.    Davies,    40  slight  amendments  made  to  the  bill  by 

Ark.  212  ;    Loftin  r.  Watson,   32  Ark.  the  house,  but  does  not  show  ailinna-' 

414;    Haney   v.  State,   34    Ark.   263;  tively  whether  the  yeas  and  nays  were 

Scott  T'.  Clark  County,  34  Ark.  283.  taken  on  said  concurrence,  and  the  yeas 

''  But,  at  all  events,  it  is  urged  that  and  nays  on  such  concurrence  are  not 

we  cannot  go  behind  the  journals  for  the  entered  in  the  journal,  the  act  was  held 

purpose  of  examining  the  draft  of  the  valid ;  it  having  been  generally  consid- 

oill.     In   Loftin   v.   Watson,    32    Ark,  ered  so,  and  many  rights  having  accrued 

414,  and  in  Haney  v.  State,   34   Ark.  thereunder.     Leavenworth   County  v. 

263,  this  court  did  examine  the  original  Higginbotham,  17  Kan.  63. 

bills    introduced    into    the  legislature.  **  If  there  is  any  room  to  doubt  as  to 

The   true    rule   upon   this  subject  was  what   the    journals   of   the   legislature 

enunciated    in   Gardner   v.    Barnej',   6  show,  if  they  are  merely  silent  or  am- 

Wall.  (U.  S.)  499:  'We  are  of  opinion,  biguous,  or  if  it  is  possible  to  explain 

therefore,  on  principle  as  we41  as  au-  them  upon  the  hypothesis  that  the  en- 

thority,  that  whenever  a  question  arises  rolled  statute  is  correct  and  valid,  then 

in  a  court  of  law  of  the  existence  of  a  it  is  the  duty  of  the  courts  to  hold  that 

statute,  as  of  the  time  when   a  statute  the  enrolled  statute  is  valid."     Valen- 

took  effect,  or  of  the  precise  terms  of  a  tine,  J.,  in  State  v.  Francis,  26  Kan.  731. 

statute,  the  judges  who  are  called  upon  In   Tennessee,  an  act  was  passed  on 

to  decide  have  a  right  to  resort  to  any  Feb.  8,    1870,  and    on    the    following 

source  of  information  which,  in  its  na-  day  steps  were  taken  under  it,  on  which 

ture,  is  capable  of  conveying  to  the  ju-  the  validity  of  bonds  issued  rested,  and 

dicial  mind  a  clear  and  satisfactory  an-  afterwards   the  validity   of  the  bonds 

swer  to  such  question ;  always  seeking  was  attacked  on   the  ground  that  the 

first   for  that   which,   in   its   nature,  is  bill  was  not  actually  signed  by  the  pre- 

most  appropriate,  unless   the  positive  siding  officers  of  the  legislature  until 

law    has    enacted    a    different    rule.*  '*  after  the   aforesaid   steps  were  taken. 

Smith,  J.,  in  Chicot  County  v.  Davies,  The     journal    entries    of    the    senate 

40  Ark.  2x1.  showed,  one    on    Feb.    18th   that    the 

Parol  ETldeno*. — In  Caii/ornia,  parol  committee  on  enrolled  bills  reported  to 
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enrolled  bill  is  not  properly  authenticated,  the  presumption  of 
regularity  is  gone,  and  the  court  usually  looks  behind  the  act  to 
the  journals  of  the  legislature  to  ascertain  the  facts.^ 

In  Illinois^  it  has  been  held  that  where  an  act  was  not  authen- 
ticated as  prescribed  by  the  revised  statutes,  the  court  had  no 
legal  evidence  of  the  existence  of  the  law  before  it,  and  therefore 
would  not  take  notice  of  such  law,  or  act  thereon.* 

b.  Evidence  to  Impeach. — The  validity  of  an  enactment  de- 
pends on  whether  constitutional  provisions  governing  the  mode 
of  enactment  have  been  complied  with.  Generally  speaking,  if 
this  has  been  done,  the  act  is  valid  ;  otherwise,  it  is  void.*  The 
rule  generally  accepted  is  that  the  only  competent  evidence  to 

the  senate  that  they  had  examined  the  autlienticated,  the  court  refused  either 
bill  and  found  *'  it  correctly  enrolled;  "  to  enforce  it  or  to  compel  its  authentica- 
and  one  on  Feb.  2ist,  that  a  message  tion.  State  r.  Robinson,  8i  N.  Car.  409. 
was  received  by  the  senate  from  the  Where  there  is  a  manifest  error  in  the 
house  returning  the  said  bill  signed.  It  certificate  of  the  secretary  of  one  of  the 
was  contended  that  it  appeared  from  houses  of  the  legislature  attached  to  the 
this  that  the  bill  was  not  enrolled  in  bill,  the  journal  of  that  house  will  be  ex- 
the  senate  until  Feb.  21st,  at  which  amined.  Ewing  r.  Duncan,  81  Tex.  230. 
date  the  house  transmitted  the  bill  to  In  New  Torky  it  is  provided  that 
the  senate.  For  the  support  of  this  the  assent  of  two-thirds  of  the  members 
proposition  it  was  asserted  that  a  bill  elected  to  each  branch  of  the  legisla- 
is  never  signed  by  the  speaker  until  it  ture  is  requisite  to  every  bill  appro- 
is  enrolled  or  engrossed.  The  court  priating  the  public  moneys  or  property 
held  that  the  above  entries  did  not  for  local  or  private  purposes,  and  no 
necessarily  prove  the  date  of  the  en-  bill  shall  be  deemed  to  have  passed  by 
rollment  of  the  bill,  for  it  might  have  the  assent  of  two-thirds  of  the  members 
been  enrolled  prior  to  that  date,  or  elected  to  each  house  unless  so  certified 
it  might  have  been  signed  before  it  by  the  presiding  officer  of  each  house, 
was  enrolled ;  there  being,  therefore,  And  where  the  enrolled  statute  stated 
doubt  as  to  the  matter,  the  act  was  held  that  it  had  been  passed  by  a  two- thirds* 
valid.  Nelson  v.  Haywood  County,  91  vote,  but  the  certificate  of  the  presiding 
Tenn.  596.  officer  of  the   assembly  failed  to  state 

1.  Rumsey  v.  New  York,  etc.,  R.  whether  it  had  so  passed,  it  was  held 
Co.,  130  N.  Y.92;  Ewing  V,  Duncan,  81  that,  the  certificate  being  defective,  the 
Tex.  230;  People  r.  Com'rs  of  High-  enrolled  act  was  not  conclusive  to  over- 
ways,  54  N.  Y.  276;  13  Am.  Rep.  581 ;  come  the  presumption  created  by  the 
Leavenworth  County'  r.  Higgenboth-  statement  of  the  secretary  in  the  ses- 
am,i7Kan.62;  Burr  t;.Ro68,I9  Ark.  250.  sion  laws;  and   that   in   such  case  the 

"  But  if  the  record  of  the  act  itself  journal  of  the  house  whose  presiding 
carry  its  death's  wound  in  itself,  then,  officer  had  made  the  defective  certifi- 
it  is  true,  that  the  parchment — no,  nor  cate  must  be  resorted  to  for  the  purpose 
the  great  seal,  either,  to  the  original  of  determining  the  fact.  Rumsey  v, 
act  or  to  the  exemplification  of  it — will  New  York,  etc.,  R.  Co.,  130  N.  Y.  88. 
not  serve,  as  in  the  4  H.  7,  18,  where  But  see  People  f.  ComVs  of  Highways, 
the  act  was  by  the  king,  with  the  con-  54  N.  Y.  276;  13  Am.  Rep.  581. 
sent  of  the  lords  (omitting  the  com-  2.  Wabash  R.  Co.  v.  Hughes,  38  111. 
mons),  and  was  judged  therefore  void.'*  189 ;  Burritt  v.  Comr's  of  State  Con- 
Rex  V.  Arundel,  Hob.  no.  tracts,  120  111.  332.     The  Arizona  court 

In  Burr  v.  Ross,  19  Ark.  250,  doubt  follows  the  same  rule.  Graves  v.  Alsop, 

of  passage  of  the  bill  appeared  on  the  i  Arizona  274. 

face  of  the   act   itself,  and   the   court,  It  was  held  incompetent  to  show  by 

looking  to  the  journal,  discovered  that  parol  evidence  that  an  act  had  passed 

the  bill  had  not  been  passed,  and  de-  where  the  journal  only  stated  that  the 

clared  the  act  void.  bill  had  been  reported.     Covington  v. 

Where,  however,  an  act  duly  passed  Ludlow,  i  Mete.  (Ky.)  295.       • 

by  the  legislature  was  not  in  any  way  3.  Currie  v.  Southern  Pac.  Co.,  ai 
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impeach  the  enrolled  bill,  is  the  legislative  journal,  and  that  parol 
evidence  of  what  actually  was  done  by  the  legislature  is  incom- 
petent to  contradict  either  the  enrolled  bill  or  the  journal.^    The 

legislative  motive  in  passing  the  bill  may  not  be  shown.* 

The  decisions  may  be  classified  into  those  where  the  enrolled 
bill  is  deemed  conclusive,  and  those  recognizing  the  doctrine  that 
the  bill  may  be  impeached  by  the  legislative  journals.*  The  fed- 
Oregon  566;  State  V.  Rogers,  22  Ore-  Tenn.487;  Lynn  v.  Polk,  8  Lea  (Tenn.) 
gon  348;  State  v.  Buckley,  54  Ala.  602;  293;  Ballentine  v,  Pulaski,  15  Lea 
Jones  V.  Hutchinson,  43  Ala.  721.  (Tenn.)  634. 

1.  See  infra,  this  title,  The  Enrolled  When  the  legislature  determines  that 
Bill — Prima   Facie  Validity.  a  public  improvement  will  be  a  benefit 

Parol   testimony  of  members  of  the  to  the  adjacent  property,  and  that  the 

legislature,  of  the  proceedings  in   that  expense  of  making   the  same  shall  be 

body,  and  of  the  contents  of  a  bill  for  paid   by  the  owners  of  such   adjacent 

which   a  substitute  was  introduced,  is  property,  the  courts  have  nothing  to  do 

inadmissible.      Sackrider    v,   Saginaw  with  the  correctness  or  incorrectness  of 

County  Supervisors,  79  Mich.  59.  the  determination,  but  must  assume  the 

The  draftsman  of  a  bill  was  not  per-  facts  to  be  as  the  legislature  assumes  or 

mitted  to  testify  to  words  of  an  original  declares   them.     People   v,   Lawrence, 

statute  omitted   from   the  amendatory  36    Barb.   (N.    Y.)    177;     affirmed  41 

act  by  inadvertence.     Combined    Saw,  N.  Y.  137. 

etc.,  Co.  V.  Flournoy,  88  Va.  1029.  -  The  courts  cannot,  even  on  the  com- 

2.  Wichita  v.  Burleigh,  36  Kan.  34;  plaint  of  the  state,  inquire  into  the 
State  V,  Smith,  44  Oliio  St.  348;  Slack  motives  by  which  members  of  the  gen- 
?'.  Jacob.  8  W.  Va.  613;  McCulloch  v.  eral  assembly  were  governed  in  the 
State,  II  Ind.  431;  Evans  t^.  Browne,  30  enactment  of  a  statute.  McCulloch  v. 
Ind.  514;  95  Am.  Dec.  710;  Sunburv,  State,  11  Ind.  424;  Wright  v.  Defrees, 
etc.,  R.  Co.  V.  Cooper,  33  Pa.  St.  27S;  8  Ind.  298. 

Har pending  v.  Haight,  39  Cal.  202;  2  Where  the  legislature  violates  sound 

Am.  Rep.  432;  Miller  t*.  State,  3  Ohio  political  principles  in  the  passage  of  an 

St.  484;   Fowler  r.  Peirce,  2  Cal.  168;  act,  but   not  the   constitution,   the  act 

State  V.  Pagan,  22  La.  Ann.  545;  Peo-  cannot  be   declared  void.      People   v, 

pie   r.   Bigler,  5  Cal.    23;  Sherman  z\  Mahaney,  13  Mich.  489. 

Story.  30   Cal.   266;  89  Am.    Dec.  93;  8.  In  ^jf/rtf/<?  Wren,  63  Miss.  527,56 

Wright  r.  Defrees,  8  Ind.  303;  Fletcher  Am.    Rep.   825,  the   court   stated   that 

7^  Peck,  6  Cranch   (U.  S.)  131;  People  there  were  three  theories  upon  which 

V.  Petrea,  92  N.  Y.  139.  the  decisions  of  different  states  might  be 

"The  courts  cannot  inquire   into   the  arranged,  adding  to  those  in  the  text  a 

motives  and  purpo.«ie8  of  the  legislature  third,  based  on  a  dictum  in  People  v. 

in  order  to  attribute  to  it  a  design  con-  Starne,  35  111.  136,  to  the  effect  that  in 

trary  to  that  clearly  expressed  or  fairly  Illiiiois  "the  journals  must  affirmatively 

implied  in  a  bill  enacted.     It  must  hie  show  conformity  to  every  requirement 

assumed  that   the  legislature  acted   in  of  the  constitution  in  the  progress  of  a 

good  faith  and  meant  what  the  bill  ex-  bill  through  its  several  stages  to  become 

pressed,  although  it  may  be  possible  to  a  law,  or  else  the  presumption  will  hold 

show  outside  of  its  language  in  terms  that  these  requirements  have  been  dis- 

that  in  fact  all  or  the  larger  part  of  its  regarded  and  the  bill  will  never  become 

benefits  will  inure  to  a  few  individuals,  a  law." 

Waterloo,  etc.,  Mfg.  Co.  v.  Shanahan,  But  in  Illinois  t».  Illinois  CentR. 
128  N.  Y.  345.  Co.,  33  Fed.  Rep.  761,  the  second  view 
The  fact  that  a  certain  bill  was  in-  in  the  text  was  followed,  and  it  was  de- 
spired  by  private  persons  for  their  own  cided  that  the  failure  of  the  journal  to 
advantage,  and  was  the  result  of  an  show  compliance  with  constitutional 
agreement  between  such  persons  and  provisions,  not  required  to  be  recorded 
members  of  the  legislature,  furnishes  no  therein,  did  not  invalidate  the  law.  In 
ground  for  the  interference  of  the  the  opinion,  the  court  distinguished  the 
courts,  they  having  nothing  to  do  with  Illinois  cases  on  this  point  as  follows : 
either  the  policy  or  the  motives  of  "The  earliest  case  in  the  Supreme  Court 
legislation.     Williams  v.  Nashville,  89  of  Illinois  upon  this  general  subject  to 
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which  our  attention  has  been  called  is  used.  In  Turley  v.  Logan  County,  17 
Spangler  7*.  Jacoby,  4  III.  397.  The  111.  153,  the  court  said  that 'the  journals 
court  there  said:  *In  our  opinion,  it  is  should  show  the  readings,  and  the  pas- 
clearlj  competent  to  show  from  the  sage  of  the  law  by  a  constitutional 
journals  of  either  brancn  of  the  legisla>  vote;'  but  nothing  was  said  as  to  what 
ture  that  a  particular  act  was  not  passed  would  be  the  result  where  the  journal 
in  the  mode  prescribed  hy  the  consti-  did  not  show  that  each  of  the  required 
tution,  and  thus  defeat  its  operation,  readings  was  had.  The  general  lan- 
The  constitution  requires  each  house  to  guage  above  quoted  seems  to  have  been 
keep  a  journal,  and  declares  that  certain  unnecessary  to  the  decision,  for  the 
facts  made  essential  to  the  passage  of  a  court  finally  sustained  the  validity  of 
law  shall  be  stated  therein.  If  those  the  act  there  in  question,  upon  the 
facts  are  not  set  forth,  the  conclusion  is  ground  that  the  same  legislature,  in 
that  they  did  not  transpire.  The  jour-  extra  session,  caused  its  journals  to  be 
nal  is  made  up  under  the  immediate  amended  so  as  to  show  what,  according 
direction  of  the  house,  and  is  presumed  to  the  minutes  of  the  clerk  of  the 
to  contain  a  full  and  complete  history  house,  was  the  fact — that  the  bill  had 
of  its  proceedings.  If  a  certain  act  re-  been  read  the  required  number  of  times. 
ccive  the  constitutional  assent  of  the  That  we  do  not  misinterpret  these  de* 
body,  it  will  so  appear  on  the  face  of  cisions  is  shown  in  Schuyler  County 
the  journal,  and,  when  a  contest  arises  r.  People,  25  111.  181,  where  one  of  the 
as  to  whether  an  act  was  thus  passed,  grounds  of  objection  to  an  act  was  that 
the  journal  may  be  appealed  to  to  settle  the  senate  journal  did  not  show  that  the 
it.  Itistheevidenceof  the  action  of  the  bill  was  read  three  times  before  it  was 
boose,  and  by  it  the  act  must  stand  or  put  on  its  final  passage.  The  court 
fall.  It  certainly  was  not  the  intention  said:  *The  constitution  does  require 
of  the  framers  of  the  constitution  that  that  every  bill  shall  be  read  three  times 
the  signatures  of  the  speakers  and  ex-  in  each  branch  of  the  general  assembly 
ecutive  should  furnish  conclusive  evi-  before  it  shall  be  passed  into  a  law;  but 
dence  of  the  passage  of  a  law.  The  the  constitution  does  not  say  that  these 
presumption,  indeed,  is  that  an  act  thus  several  readings  shall  be  entered  on  the 
verified  became  a  law  pursuant  to  the  journals.  Some  acts  performed  in  the 
requirements  of  the  constitution ;  but  passage  of  laws  are  required  by  the  con- 
that  presumption  may  be  overthrown,  stitution  to  be  entered  on  the  journals, 
If  the  journal  is  lost  or  destroyed,  this  in  order  to  make  them  valid,  and 
presumption  will  sustain  the  law,  for  it  among  these  are  the  entries  of  the  ayes 
will  be  contended  that  the  proper  entry  and  nays  on  the  final  passage  of  every 
was  made  in  the  journal ;  but  when  the  bill ;  and  we  held  in  the  case  of  Spang- 
journal  is  in  existence,  and  it  fails  to  ler  r.  Jacoby,  14  111.  297,  that,  where  the 
show  that  the  act  was  passed  in  the  journal  did  not  show  this,  the  act  never 
mode  prescribed  by  the  constitution,  became  a  law.  But,  where  the  consti- 
the  presumption  is  overcon^e,  and  the  tution  is  silent  as  to  whether  a  particu- 
act  must  fall.'  This  decision  is  cited  by  lar  act  which  is  required  to  be  per- 
counsel  to  support  the  proposition  that  formed  shall  be  entered  on  the  journals, 
the  mere  silence  of  the  journal  as  to  it  is  then  left  to  the  discretion  of  either 
whether  a  bill  was  or  not  read  on  three  house  to  enter  it  or  not ;  and  the  silence 
different  days — the  Journal  not  being  of  the  journal  on  the  subject  ought  not 
lost  or  destroyed — is  itself  fatal  to  the  to  be  held  to  afford  evidence  that  the 
validity  of  the  act.  But  we  are  not  act  was  not  done.  In  such  a  case  we" 
satisfied  that  the  court  intended  to  ex-  must  presume  it  was  done,  unless  the 
press  an  opinion  upon  that  precise  point,  journal  afiirmatively  shows  that  it  was 
Although  it  did  not  appear,  in  that  not  done.'  This  decision  was  express- 
case,  that  the  bill  was  read  the  third  ly  reaffirmed  in  Wabash  R.  Co.  v, 
time  before  it  went  to  the  senate,  or  Hughes,  38  Hi.  186.  Nothing  to  the 
that  the  ayes  and  noes  were  called,  no  contrary  was  decided  in  People  v. 
special  comment  was  made  by  the  Starne  35  111.  i4i,or  in  Ryan  v.  Lynch, 
court  upon  the  silence  of  the  journal  as  68  111.  161,  which  is  relied"  upon  asmod- 
to  the  bill  not  being  read  the  third  time,  ifying  or  overruling  Schuyler  Co.  v. 
Plainly,  its  language  had  reference  to  People.  The  case  in  35  111.  recognizes 
the  fact  that  the  journal  did  not  show  the  doctrine  of  the  Schuyler  Co.  Case, 
the  passage  of  the  bill  by  a3'es  and  and  goes  upon  the  ground  that  the  ayes 
noes.  It  was  with  reference  to  the  fact  and  the  noes  were  not  called,  and 
that  the  language  above  quoted  was  spread  upon  the  journals  of  the  house, 
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eral  courts  apply  the  rule  of  the  courts  of  the  state.*     The  two 
views  are  set  forth  in  the  next  ensuing  sections. 

(i)  First  View — Conclusiveness  of  Bill, — The  first  view  is  that 
the  enrolled  act,  signed  by  the  presiding  offiders  of  both  houses 
and  by  the  executive,  is  the  sole  expositor  of  its  own  contents 
and  the  conclusive  evidence  of  its  existence  and  valid  enactment, 
and  that  it  is  not  allowable  to  look  to  the  journals  of  the  houses 
or  to  other  extrinsic  sources  for  the  history  of  the  act  or  its  pro- 
visions, or  to  attack  the  manner  of  its  enactment.* 

on  the  passage  of  the  bill.  In  Ryan  z\  regarded  as  rules  of  decision  in  trials  at 
Lynch  it  appeared  from  the  journal  that  common  law  in  the  courts  of  the  Uuited 
the  bill  was  read  twice  in  the  senate ;  States  in  cases  where  they  apply.* 
but  I  he  journal  was  sifent  as  to  a  third  And  this  court  has  always  held  that 
reading,  and  did  not  show  any  call  of  the  laws  of  the  states  are  to  receive 
the  ayes  and  noes  on  the  final  passage  their  authoritative  construction  from 
of  the  bill.  The  decision  was  that  as  the  state  courts,  except  where  the  fed- 
the  proceedings  in  the  senate,  certified  eral  constitution  and  laws  are  con- 
by  the  secretary  of  state,  were  compe-  cerned  ;  and  the  state  constitutions,  in 
tent  proof  of  the  facts  therein  stated,  like  manner,  are  to  be  construed  as  the 
the  failure  of  the  journal  to  show  a  call  state  courts  construe  them.  This  has 
of  the  ayes  and  noes  was  fatal  to  the  been  so  often  laid  down  as  the  proper 
bill.  Nothing  was  said  as  to  the  effect  rule  and  is  in  itself  so  obviously  correct 
to  be  given  to  the  mere  silence  of  the  that  it  is  unnecessary  to  refer  to  the  au- 
senate  journal  as  to  the  third  reading  thorities.  If,  therefore,  the  law  in  ques- 
of  the  bill.  Indeed,  we  do  not  find  tion  had  never  been  passed  upon  by  the 
that  any  of  the  numerous  decisions  of  state  courts,  the  courts  of  the  United 
the  state  court  relating  to  the  passage  States  would  nevertheless  be  bound  to 
of  bills  by  the  legislature  have  modified  give  to  the  constitution  of  Illinois  the 
or  overruled,  the  doctrine  announced  in  same  construction  which  the  state  courts 
Schuyler  Co.  v.  People,  25  111.  181.  give  to  it,  and  to  hold  a  pretended  act  of 
With  that  doctrine  we  are  entirely  sat-  the  legislature  void,  and  not  a  law  which 
isfied.  It  is  in  harmony  with  the  ad-  the  state  courts  would  hold  to  be  so. 
judications  in  many  of  the  states  whose  Otherwise,  we  should  have  the  strange 
constitutions  have  provisions  similar  to  spectacle  of  two  different  tribunals,  hav- 
those  in  the  constitution  of  Illinois  ing  co-ordinate  jurisdiction  in  the  same 
which  we  have  been  considering."  state,  differing  as  to  the  validity  and 
In  Burritt  r.  Com'rs  of  State  Con-  existence  of  a  statute  of  that  state,  with- 
tracts,  120  111.  332,  the  court  recognized  out  an^' -power  to  arbitrate  between 
the  rule  in  Schuyler  County  v.  People,  them.  In  speaking,  however,  of  their 
25  III.  181,  that  where  the  journal  is  jurisdiction  as  being  co-ordinate,  it  is 
silent  as  to  matters  not  specifically   re-  only  meant  that  one  has  no  power  to 

?[uired  to  be  entered  in  it,  the  requisite  enforce  its   decision   upon   the    other, 

iacts  will  be  presumed  to  exist,  but  de-  As  a  matter  of  prt)priety  and  right,  the 

cided  that  the  act  under  consideration  decision  of  the  state  courts  on  theques- 

not  being  authenticated  was  not  even  tion  as  to  what  are  the  laws  of  the  state 

/r/wa/Wr/>  valid,  and  therefore  the  doc-  is  binding  upon   those   of  the    United 

trine  of  presumption  could  not  apply.  States^ 

1.  South  Ottawa  v.  Perkins,  94  U.  S.  2.  The  following  authorities  tend  to 

260;  Walnut  V,  Wade,  103  U.  S.  683;  support  this   view: 

Ohio  i\  Frank,  103   U.  S.  697;  Post  v.  6'«//«rf5/rt/r.v.— Field  r.  Clark,  143  U. 

Kendall  County,  105  U.  S.  667.  S.  649.     In  this  case  the  validity  of  the 

In  South  Ottawa  t'.  Perkins,  94  U.  S.  Tariff  Act  of  1S90,  as  ofHcially  promul- 

260,  Bradley,  J.,  delivering  the  opinion  gated,was  attack ed,on  the  ground  that  it 

of  the  court,  said  :  '*  It  is  declared  by  appeared  from  the  congressional  records 

the  judiciary  act  as  a  fundamental  prin-  of   proceedings,  reports  of  committees 

ciple '  that  the  laws  of  the  several  states,  of  each  house,  reports  of  committees  of 

except  where  the  constitution,  treaties,  conference,  and  other  papers  printed  by 

or  statutes  of  the    United  States  shall  act  of  Congress  having  reference  to  the 

otherwise  require  or  provide,  shall  be  act  (House  bill  9416)  that  a  section  of 

202 


SnMtmMit.                                    STA  TUTES,  The  Enrolled  Bill. 

the  bill,  as  it  finally  passed,  was  not  in  on  the  ground  that  the  principle  in  the 
the  bill  authenticated  by  the  signatures  text  was  not  passed  on,  but,  in  deference 
of  the  presiding  officers  of  the  respect-  to  the  decisions  of  the  Supreme  Court 
ive  houses  of  Congress  and  approved  of  Illinois  interpreting  the  constitution 
by  the  President.  Harlan,  J.,  who  de-  of  that  state,  the  United  States  courts 
livered  the  opinion  of  the  court,  after  decided  that  the  journals  might  be  ex- 
observing  that  the  precise  question  amincd  to  determine  the  validity  of  an 
before  the  court  was  the  nature  of  the  enrolled  act. 

evidence  upon  which  a  court  may  act  California, — Sherman  v.  Story,  30 
when  the  issue  is  made  as  to  whether  a  Cal.  253;  89  Am.  Dec.  93,  overruling" 
bill  was  or  was  not  passed  by  Congress,  Fowler  v.  Peirce,  2  Cal.  165;  People  v. 
and  that  the  question  was  presented  for  Burt,  43  Cal.  560.  But  after  these  de- 
the  first  time  in  that  court,  continued  :  cisions  a  new  constitution  was  adopted, 
**The  signing  by  the  Speaker  of  the  and  in  San  Mateo  County  v.  Southern 
House  of  Representatives,  and  by  the  Pac.  R.  Co.,  13  Fed.  Rep.  722,  Sawyer, 
President  of  the  Senate,  in  open  session,  J.,  said:  '*  While  we  think  the  case 
of  an  enrolled  bill,  is  an  official  attesta-  of  Sherman  v.  Story,  30  Cal.  253,  cor- 
tion  by  the  two  houses,  through  their  rectly  decided  under  the  constitution 
presiding  officers,  to  the  President,  that  as  it  then  was,  we  are  of  the  opinion 
a  bill,  thus  attested,  has  received,  in  that  the  change  in  the  constitution  re- 
due  form,  the  sanction  of  the  legisla-  quires  a  change  in  the  rule.  When  C^/- 
tive  branch  of  the  government,  and  that  ifornia  adopted  from  other  states  the 
it  is  delivered  to  him  in  obedience  to  provision  now  found  in  its  constitution, 
the  constitutional  requirement  that  all  substantially  as  found  in  the  constitution 
bills  which  pass  Congress  shall  be  pre-  of  Illinois^  it  must  be  deemed  to  have 
tented  to  him.  And  when  a  bill  thus  adopted  with  the  provision  the  settled 
attested,  receives  his  approval,  and  is  construction  put  upon  it  by  the  courts  of 
deposited  in  the  public  archives,  its  au-  the  state  from  which  it  was  taken." 
thentication  as  a  bill  that  has  passed  In  Weill  v,  Kenfield,  54  Cal.  iii,  the 
Congress  should  be  deemed  complete  journals  were  examined,  though  the 
and  unimpeachable.  As  the  President  question  at  issue  was  neither  discussed 
has  no  authority  to  approve  a  bill  not  nor  decided.  Ig  a  later  case,  Oakland 
passed  by  Congress,  an  enrolled  act  in  Paving  Co.  v.  Hilton,  69  Cal.  489,  the 
the  custody  of  the  Secretary  of  State  court  asserted  its  right  to  examine  the 
and  having  the  official  attestations  of  journals  as  to  the  proper  passage  of  a 
the  Speaker  of  the  House  of  Representa-  constitutional  amendment,  but  expressly 
tive8,of  the  President  of  the  Senate,  and  distinguished  Sherman  v.  Story,  30 
of  the  President  of  the  United  States,  Cal.  253,  on  the  ground  that  that  case 
carries,  on  its  face,  a  solemn  assurance  concerned  only  the  enactment  of  stat- 
by  the  legislative  and  executive  depart-  utes. 

ments  of  the  government,  charged.  In  People  v.  Dunn,  80  Cal.  212,  it 
respectively,  with  the  duty  of  enacting  was  decided  that  if  the  journals  were 
and  executing  the  laws,  that  it  was  looked  to,  a  defect  in  the  enactment  of 
passed  by  Congress.  The  respect  due  alawmust  affirmatively  appear  in  order 
to  coequal  and  independent  departments  to  render  the  latter  void ;  but  the  court 
requires  the  judicial  department  to  act  said:  **The  case  does  not  present  the 
upon  that  assurance,  and  to  accept,  as  question  as  to  the  power  of  this  court 
having  passed  Congress,  all  bills  au-  to  go  behind  the  enrolled  bill  in  order 
thenticated  in  the  manner  stated  ;  leav-  to  determine  from  the  journals  of  the 
ing  the  court  to  determine,  when  the  two  houses  whether  the  bill  was  prop- 
question  properly  arises,  whether  the  erly  passed  or  not."  It  would,  there- 
act,  so  authenticated,  is  in  conformity  fore,  appear  that  Sherman  v.  Story,  30 
with  the  constitution."  The  court  Cal.  253;  89  Am.  Dec.  93,  is  still  law  in 
distinguished  the  case  of   Gardner   v.  this  state. 

Barney.  6   Wall.  (U.  S.)  511,  on    the  Connecticut. — Eld     v,    Gorham,    20 

ground  that  in  that   case  the  journals  Conn.  8. 

were  looked  to  only  to  ascertain   the  Indiana. — Evans  v.  Browne,  30  Ind. 

time  when  an  act  of    Congress   took  514;  95  Am.  Dec.  710;  Bender  t;.  State, 

effect,  not  to   impeach  the   validity  of  53    Ind.  254;    Madison  v,   Burford,   93 

the  act.    South  Ottawa  v.  Perkins,  94  Ind.  383;   Stout  v.  Grant   County,  107 

I'.  S.  260;  Walnut  V.  Wade.  103  U.  Ind.  343. 

S.  6S3;  and  Post  v.  Kendall  County,  In   Edger  v,  Randolph   County,  70 

105  U.  S.  667,  were  also  distinguished  Ind.  331,  the  rule  in  the  text  was  up- 
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held,  but  the  journals  were  consulted  Nevj  yersey. — State  v.  Young,  3a 
to  ascertain  the  intent  of  the  legisla-  N.  J.  L.  29;  chiefli'  relied  on  in  Field  r. 
ture  in  passing  the  bill  which  the  court  Clark,  143  U.  S.  673 ;  Passaic  County  v. 
was  construing.  In  Evansville  v.  State,  Stevenson,  46  N.J.  L.  184;  Standard 
118  Ind.  434,  the  journals  were  ex-  Underground  Co.  v.  Attorney -Gen*l, 
amined  to  ascertain  if  a  bill  had  passed  46  N.  J.  Eq.  276 ;  19  Am.  St.  Rep.  394. 
over  the  governor's  veto,  but  the  court  New  Tork, — In  this  state  the  ques* 
expressly  distinguished  the  leading  tion  of  the  conclusiveness  of  the  en- 
cases above,  recognizing  the  general  rolled  bill  seems  never  to  have  b«en 
principle  in  the  text.  squarely  met  and  decided.     Nearly  all 

It  was  formerly  the  rule  in  Indiana  the  cases  attacking  the  validity  of  the 

to  consult  the  journal  to  impeach  the  enactments  of  laws  have  arisen  on  the 

enrolled  bill,  but  the  doctrine  was  over-  point  whether  or  not  bills,  requiring  by 

ruled.     See  Skinner  v.  Deming,  2  Ind.  the  constitution  for  their  passage  a  two- 

^58;   54   Am.   Dec.  463;   Coleman   v,  thirds  vote,  have  been  validly  passed. 

Dobbins,  8   Ind.    i  s6;    McCulloch    v.  Peculiar  provisions  of  the  constitution 

State,  II  Ind.  424;  Coburn  v,  Dodd,  14  and  statutes  have  influenced  the  deci* 

Ind.  347.  sions.     In  such  cases,  it  is  provided  by 

Louisiana, — Louisiana  State  Lottery  statute  that  the  addition  of  the  words 
Co.  V.  Richoux,  23  La.  Ann.  743 ;  8  **by  a  two-thirds  vote"  to  the  certificate 
Am.  Rep.  602 ;  Whited  v.  Lewis,  25  of  the  secretary  of  state  inserted  in  the 
La.  Ann.  568.  Compare  HoUingsworth  published  laws  shall  be  presumptive 
V.  Thompson  (45  La.  Ann.),  12  So.  evidence  that  the  bill  was  certified  by 
Rep.  1.  In  this  case  the  journals  were  the  presiding  ofiScers  as  having  been 
admitted  in  evidence,  no  objection  be-  passed  by  the  assent  of  two-thirds  of 
ing  made  to  them,  so  that  the  appellate  the  members  elected  to  each  house,  and 
court  did  not  directly  decide  the  ques-  the  absence  of  such  words  shall  be  pre- 
tion  of  admissibility,  but  relying  on  the  siimptive  evidence  that  the  bill  was  not 
dictum  in  Gardner  r.  Barney,  6  Wall,  so  certified  by  the  presiding  officers. 
(U.  S.)  499  (since  distinguished  and  Under  this  statute,  the  courts  decided 
disapproved  on  the  point  in  question,  that  the  printed  statute  book  was  not 
in  Field  ^^  Clark,  143.  U.  S.  678),  and  conclusive,  and  that  the  enrolled  acton 
without  citing  or  mentioning  Louisiana  file  in  the  office  of  the  secretary  of  state 
State  Lottery  Co.  Tf.  Richoux,  23  La.  could  be  examined  to  see  whether  it  was 
Ann.  743;  8  Am.  Rep.  602  (relied  on  properly  certified.  People  v.  Purdy,  2 
in  Field  v,  Clark,  143  U.  S.  678),  decid-  Hill  (N.  Y.)34;  4  Hill  (N.  Y.)  394;  Dc 
ed  that  the  original  engrossed  house  bill  Bow  v.  People,  1  Den.  (N.  Y.)  9 ;  Corn- 
was  admissible  in  evidence  in  connec-  mercial  bank  v.  Sparrow,  2  Den.  (N. 
tion  with  the  journals  kept  of  legisla-  Y.)  97;  Thomas  v.  Dakin,  22  Wend, 
tive  proceedings,  to  determine  the  true  (N.  Y.)  9;  Warner  r.  Beers.  23  Wend, 
character  and  value  of  the  published  (N.  Y.)  103;  Hunt  v.  Van  Alstyne,  25 
volumes  which  purport  to  be  the  offi-  Wend.  (N.  Y.)  603. 
cial  journals.  See  also  State  v.  Secre-  It  is  also  provided  by  statute  that 
tarv  of  State,  43  La.  Ann.  613.  "no  bill  shall  be  deemed  to  have  been 

Maine, — Weeks  v.  Smith,    81     Me.  passed  by  the  assent  of  two-thirds  of 

538;  relied  on  in  Field  v,  Clark,  143  U.  the  members  elected  to  each  house  un- 

S.  676.  less  so  certified  bv  the  presiding  officei 

Mississippi. — Green    v.   Weller,  32  of  each  house."   And  under  this  statute 

Miss.    650 ;      Greene    v.    Weller,     33  it  was  held  that  where  the  passage  by  a 

Miss.  735 ;  Swann   v.   Buck,  40  Miss,  proper  vote  was  not  shown  on  the  face 

268;  Ex  parte  Wren,  63  Miss.  512  ;  56  of  the  enrolled  bill,  the  law  was  invalid. 

Am.   Rep.   825   {ox^er ruling-  Brady  v.  People  v,  Com'rs  of  Highways,  54  N. 

West,  50   Miss.  68,   and   relied   on   in  Y.  276;  13  Am.  Rep.  581. 

Field  V.  Clark,  143  U.  S.  676).  In  a  later  case,  however,  where  the 

Nevada, — State  v.  Swift,  10  Nev.  176;  indorsement  of  the  presiding  officer  of 

State  V.  Rogers,    10  Nev.  250;  21  Am.  one  house  of  the   Icgisljiture  failed  to 

Rep.  738;  State   x\  Glenn  18  Nev.   34.  state  either  that  the  bill  had  passed  by 

Constitutional    amendments,  however,  the  requisite  majority,  or  that  it  had 

must  be  entered  at  length  on  the  jour-  not,  it  was  held  that  the  journal  of  that 

nals   and  the   compliance  with  this  re-  house  could  be  examined  to  ascertain 

quirement  will  be  investigated  by  exam-  the  fact,  and,  the  journal  showing  that 

ining  the  journal.     State  v,  Tufiy,  19  the  bill  had  been  properly  passed,  the 

Nev.  391.  law  was  held  valid.     Rumsey  f.  New 
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York,  etc.,  R*  Co^  130  N.  Y.  92,  ap-  sioners  and  was  within  the  exception  of 

parently  overruling  People  r.  ComVs  of  the  constitution.  The  tendency  of  judi- 

Highways,  54  N.  Y .  276;  13  Am.  ^^P*  ^^^  authority  supports  the  proposition 

581,  on  the  eflfect  of  the  defective  certin-  that  whenever  a  question  arises  as  to 

cate^  the  constitutionality  of  a  statute,  the 

It  will  be  seen  that  in  these  cases    it  court  may  resort  to  any  source  of  infor- 

has  been  decided  only  that  where  the  mation  which  in  its  nature  is  original 

printed  statute  is  attacked,  the  original  evidence  of  any  fact  relevant  to  the  in- 

bill  can  be  inspected;  and  also,  where  quiry.''    This  statement  is  a  dictum^  as 

the  bill  is  defective  on   its  face,   that  are  those  to  the  same  general  effect  In 

either  the  law  is  void  or  that  the  journal  Warner  v.  Beers,  33   Wend.   (N.  Y.) 

may  be  examined  to  ascertain  the  facts.  125;   People  v.  Purdy,   4  Hill   (N.  Y.) 

In  none  of  them  was  it  decided  that  the  384;  De  Bow  v.  People,  i    Den.   (N. 

duly   authenticated    bill,   valid   on   its  Y.)  14. 

face,  on  file  in  the  office  of  the  secretary  To  the  contrary  is  the  following  from 

of  state,  could   be  impeached  by  the  opinion  in  People  v.  Devlin,  33  N.  Y. 

journal.  279;  88  Am.  Dec.  377.     Here  the  court 

In  People  V.  Petrea,  92  N.  Y.  128,  said:  *' I  am  of  opinion  that  the  legis- 

the  verdict  of  the  jury  in   a   criminal  lative  journals  were  not  legitimate  evi- 

case  was  attacked  on  the  ground  that  dence  to  impeach  the  statute  produced, 

the  law  under  which  the  grand  jurors,  They  are  not   made  evidence  by  the 

who  found  the  indictment,  were  appoint-  constitution.    They  are  not  made  so  by 

ed,  was  invalid,  under    the    constitu-  the  statute ;  they  were  never  made  so 

tional  provision  forbidding  the  passage  at  common   law.    They  are  doubtless 

of  a  **  local  or  private  bill  for  selecting,  evidence  from  the  necessity  of  the  case, 

drawing,  summoning,    or    impaneling  on  grounds  of  public  convenience  and 

grand  or  petit  jurors,*'  and  an  offer  was  from  the  public  character  of  the  facts 

made  to  show  by  the  legislative  jour-  they  contain,  to  prove  the  proceedings 

nals  that  the  said  act  had  not  been  re-  of  the  body  whose  records  they  are,  be- 

ported  to  the  legislature  by  the  com-  cause  the  constitution  requires  them  to 

missioners  appointed  by  law  to  revise  be  kept     Whenever  any  act  of  pro- 

the  statutes,  and  so  was  not  within  the  ceedings  of  such  a  body  becomes  neces- 

exception  of  a  section  of  the  constitu-  sary   to  be    shown   as  evidence,  such 

tion  exempting  from  the  operation  of  journals  may  be  received;   but  to  im- 

the  aforesaid  provision  bills  reported  by  peach  the  force  and  effect  of  a  solemn 

the  said   commission.     The  offer  was  statute  duly  certified,  no  authority  can 

rejected,  and  on  appeal  held  to  be  er-  be  found  within  the  limits  of  common 

ror,  though  the  case  was  decided  against  research  to  admit  them  to  be  legitimate 

the  appellant,  on  the  ground   that  an  evidence,  but  much  authority  may  be 

amendment  to  a**  local  bill  *' is  not  in  found   to  the  contrary;*'  citing  cases 

the  same   category  with  the  local  bill  in   other  states  to   the  effect  that  the 

itself  as   far    as  its  passage    is    con-  journal  cannot  be  used  to  impeach  the 

cerned.    The  court  said  that  the  case  validity  of  an  enrolled  bill.     See  also 

was  of   the    same    nature    as    People  People  v.    Chenango    County,    8    N. 

V,  Purdy,    2    Hill    (N.   Y.)    31,   but  Y.  327. 

arose  upon  a  different  limitation  of  leg-  Again  in  People  v.  Com'rs  of  High* 
islative  power,  and  continued:  "The  ways,  54  N.  Y.  279;  13  Am.  Rep.  581, 
proof  offered  did  not  contradict  any  the  words  of  Johnson,  J.,  were  :  "When 
fact  asserted  on  the  face  of  the  statute,  it  is  necessary  to  inquire  by  what  vote 
nor,  so  far  as  appears,  in  any  legislative  a  law  was  passed,  the  judges  are  to  de- 
record.  On  the  contrary,  the  offer  was  termine  from  the  printed  statutes,  or 
to  show  by  the  journal  of  the  legislature  from  the  laws  on  file  in  the  secretary  of 
tnd  by  the  original  act  the  facts  averred  state's  office,  whether  the  requisite  vote 
in  the  plea.  The  constitution  would  was  received;  upon  such  an  inquiry 
afford  very  slight  protection  against  the  printed  volume  is  presumptively 
legislative  usurpation;  and  the  objects  correct  and  the  original  act  is  conclu- 
•ought  to  be  accomplished  by  the  sive."  While  in  Rumsey  v.  New  York, 
amendment  in  question  could  be  easily  etc.,  R.  Co.,  130  N.  Y.  92,  this  expres* 
frustrated  if  the  mere  fact  that  the  leg-  sion  of  opinion  was  given  by  Haight, 
islature  had  passed  a  local  or  private  J.:  "It  is  quite  possible,  however,  that 
bill  in  one  of  the  enumerated  cases  ere-  the  courts  would  not  be  justified  in 
ated  a  conclusive  presumption  that  the  going  back  of  the  original  act  on  file  In 
bill  was  originally  reported  by  commis-  the  secretary  of  state's  office  and  the 
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In  England,  the  enrolled  statute  on  file  in  the  proper  office  has 
"^one^  been  held  conclusive,*  and  such,  it  may  be  said,  was  the  rule 
of  the  common  law  in  the  United  States.^ 

By  most  constitutions  it  is  provided  that  a  journal  must  be  kept, 
but  the  particular  method  of  keeping  it  and  of  its  authentication 

certificates  thereto  attached  for  the  pur-  of  state,  or  a  certified  transcript  or  au- 

pose  of  impeaching  them  ;  "  citing  Peo-  thorized    printed    copy    of  it,    is,   of 

pie  V.Devlin,  33  N.  Y.  269;  88   Am.  course,  the  only  proper  evidence,  not 

Dec.  377.  .  only  of  its  existence  as  a  law,  but  of  the 

The  weight  of  opinion,  therefore,  in  time  of  its  commencement." 
New  Tork  seems  to  be  in  favor  of  the        1.  Rex    v,  Anmdel,    Hob.   110;    12 

conclusiveness  of  the  enrolled  bill.  Coke  58;  College  of  Physicians,  etc., 

North  Carolina. — Brod n ax  f.  Groom,  v,  Herbert,  3  Keb.  587. 
64  N.  Car.  244;  State  v,  Robinson,  81         "  But  now  suppose  that  the  journals 

N.  Car.   409,  disapproving  dictum   in  were  in  every  way  full  and  perfect,  yet 

Gatlin  v.  Tarboro,  78  N.  Car.  119.  it  hath  no  power  to  satisfy,  destroy,  or 

Pennsylvania. — Kilgore   t'.     Magee,  weaken   the   act.  which,  being  a  high 

85  Pa.  St.  412;  Com.  V.  Martin,  107  Pa.  record,  must   be   tried   by  itself,  teste 

St.  185;    Speer  v.  Plank  Road  Co.,   22  meipso.     Now,  journals  are  no  records. 

Pa.  St.  376.  but  remembrances  for  forms  of  pro* 

In  Southwark  Bank  r.  Com.,  26  Pa.  ceedings  to  the  record  ;  they  are  not  of 
St.  446,  the  journals  were  looked  to,  necessity — neither  have  they  always 
but  not  to  impeach  the  validity  of  the  been.  They  are  like  dockets  of  pro- 
statute,  thonotaries,  or   the   particular  to   the 

Texas  — Central   R.  Co.  v,   Hearne,  king^s   patent.     .     .     .     The  journal  is 

32  Tex.  546 ;  Blessing  x\  Galveston,  42  of  good  use  for  the  observation  of  the 

Tex.  641 ;  Houston,  etc.,  Co.  r.  Odum,  generality  and  materiality  of  proceed- 

53  Tex.  343;  Day    Land,  etc.,   Co.   v,  ings  and  deliberations  as  to  the  three 

State,  68  Tex.  526;  Usener  r.    State,  8  readings  of  any  bill,  the  intercourses 

Tex.  App.  177.  between  the  two  houses  and  the  like; 

In  Hunt  V.  State,  22  Tex.  App.  396,  but  when  the  act  is  passed  the  journal 

it  was  decided  that  the  courts  could  go  is  expired.     And  in  this  journal  there 

to   the  journals   to  ascertain   whether  appears  but  one  reading  of  the  bill  in 

matters  affirmatively    required  by  the  the  upper  house  when  it  passed,  which 

constitution  to  be  entered    in  journals  is  unlikely."  Rex  v.  Arundel,  Hob.  no. 
were  so    entered,   though   as  to  other        2.  Sherman  t'.  Stor^',  30  Cal.  253, 27s; 

matters  the  enrolled  bill  was  said  to  be  89  Am.  Dec.  93  ;    People  v.  Burt,  43 

conclusive.  Cal.  560  ;  Pacific  R.  Co.  v.  Governor, 

In  Ex  parte  Tipton,  28  Tex.  App.  23  Mo.  363;  66  Am.  Dec.  673. 
438,  the  courts  asserted  the  general  In  State  v.  Young,  32  N.  J.  L. 
principle  that  the  enrolled  bill  is  con-  29,  Beasley,  C.  J.,  said  :  **This  doc- 
clusive,  citing"  the  leading  cases  in  this  trine,  which  is  founded  on  still  earlier 
note,  but  also  cited  Hunt  v.  State,  22  decisions,  reported  in  the  year  books, 
Tex.  App.  396,  without  expressly  dis-  has  been,  I  am  satisfied,  the  undisputed 
approving  it,  and  decided  that  the  prin-  law  of  the  English  courts  from  that 
cipal  case  did  not  come  within  the  doc-  day  to  the  present.  .  .  .  Nor  can  it, 
trine  of  Hunt  T'.  State.  But  in  Williams  I  think,  be  denied  that  a  statute  prop- 
V.  Taylor,  84  Tex.  667,  it  was  definite-  erly  attested  by  seal,  everywhere  in 
ly  decided  in  a  well-considered  opinion  the  common  law,  is  regarded  as  a 
that  the  enrolled  bill  is  conclusive,  method  of  evidence,  equal  and  equiva- 
Vertnont, — The  law  on  this  point  is  lent  to  the  copy  of  the  judgment  for- 
not  settled  in  this  state.  There  is,  how-  mally  exemplified.  They  each  import 
ever,  an  intimation  as  to  the  rule  by  absolute  verity  ;  to  neither  can  the  plea 
Prentiss,  J.,  of  the  United  States  dis-  of  nul  tiel  record  be  applied  ;  their  ex- 
tinct court,  In  re  Welman,  20  Vt.  656,  istence  and  contents  can  be  tried  only 
where  it  is  said:  "By  a  standing  gen-  by  inspection.  No  English  judge,  as 
eral  enactment,  the  act,  when  approved  far  as  I  am  aware,  has  ever  dropped  a 
and  signed,  is  to  be  forthwith  lodged  in  hint  that,  as  an  instrument  of  evidence, 
the  department  of  state  and  published;  a  statute  does  not  stand  on  the  same 
and  the  act  so  lodged  in  the  department  level  with   a  judgment.    I  think   that 
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is  not  generally  specified ;  while,  on  the  other  hand,  the  method 
of  authenticating  and  filing  the  enrolled  bill  is  either  so  specifical- 
ly prescribed,  or  was  so  well  established,*  that  it  may  be  presumed 
that  the  framers  of  the  constitutions  intended  that  the  authenti- 
cated bill  and  not  the  journals  should  constitute  the  solemn  rec- 
ord.*   The  constitutional  requirement  that  journals  shall  be  kept, 

is  rather  to  insure  publicity  to  legislative  proceedings    than  to 

all  persons  must  admit  that  this  is  the  indeed,  so  completely  has  this  purpose 

rule  of  the  common  law."  been  effected,  that  it   appears   hardljr 

See  in  37  Albany  L.J.  428,  an  article  practicable  to  suggest  additional  safe- 

by  Guy  C.  H.  Corliss,  Esq.     See  also  guards.    To  the  correctness  of  the  pres- 

cases  cited    infra^   this    title,   Second  ent   bill,  for  example,  we  have  the  sig- 

Viet^ — Impeachment  by  JournaL  nature  of  the  presiding  officer  of  each 

1.  ''From  the  earliest  times,  so  far  as  house.     In  its  present  form,  it  was  ex- 

I  have  been  able  to  ascertain,   it   has  hibited  to  the  governor  as  the  bill  which 

been  the  invariable  course  of  legislative  had  been  enacted,  and  as  such  received 

practice  in  this  state,  for  the  speaker  of  his  approval,  as  is  evidenced  by  his  sig- 

each  house  to  sign  the  bill  as  finally  en-  nature.     It  was  then  immediately  made 

grossed  and  passed.    It  is  likewise  cer-  public  by  being  filed  in  the  office  of  the 

tified  by  the  indorsement  of  the  clerk  secretary  of  state.    These  are  the  sanc- 

of  the  house  in  which  it  originated,  tions  which  the  legislature  has  provided 

With  these  attestations  of  authenticity  for  the  authentication  of  its  own  acts, 

upon  it,  it  is  then  filed  in  the  office  of  both  to  the  public  and  to  the  judicial 

the  secretary  of  state.    This  has  been  tribunals;  and  the  question  is  therefore 

the  course  of  proceeding  from  certainly  presented,  whether  such  authentication 

a  very  remote  period  to  the  present  must  not  be  deemed  conclusive,  or  in 

time;  under  our  present  constitution  other  words,   whether   the   legislature 

the  written  approval  of  the  governor  is  does  not  possess  the  right  of  declaring 

requisite.     There  seems,  therefore,  to  what  shall  be  the  supreme  evidence  of 

be  no  doubt  whatever  that  these  copies,  the  authenticity   of  its  own    statutes. 

thus  authenticated  and  filed,  are  to  be  This  question,  in   my  opinion,  must  be 

regarded  as  enrolled  bills,  correspond-  answered  in  the  affirmative.     How  can 

ing  in  their  general  character  to,  and  it  be  otherwise  ?    The  body  that  passes 

partaking,  if  not  in  all,  at  least  in  most  a  law  must  of  necessity  promulgate  it 

respects  of,  the  nature  of  parliamentary  in   some   form.     In   point  of   fact,  the 

rolls.    In  the  statute  book  they  are  fre-  legislative   power  over  the  certification 

quently    referred   to  as  enrolled  bills;  of  its  own  laws  is  of  necessity  almost 

and  if  we  go  back  to  provincial  times,  unlimited,  as  will  appear  from  the  cir- 

we   find  indorsed   upon  these   copies,  cumstance   that,    with   regard    to    the 

with  the  executive  approval,  a  direction  body  of  an  act,  there  is  no  evidence  of 

to  enroll  them,  which    meant  nothing  any  kind  but  that  which  the  legislature 

more  than  that  they  were  to  be  filed,  itself  furnishes  in  the  copy  deposited  in 

These  are  the  characteristics  and  nature  the  state   archives.    The  journals  do 

of  the  copies  of  legislative  bills  deposit-  not  purport  to  contain  more  than  the 

ed  according  to  the  ordinary  routine  in  amendments,  so  that  the  legislative  con- 

the  office  of  the  secretary    of  State."  trol  is  absolute    with    regard    to    the 

Beasley,  C.  J.,  in  State  v.  Young,  32  N.  essential  parts  of  the  law  which  are  en- 

J.  L.  33.  acted.     We  are  also  to  reflect  that  it  is 

2.  Pacific  R.  Co.  v.  Governor,  23  the  power  which  passes  the  law,  which 
^0'  363;  66  Am.  Dec.  673;  Sherman  v,  can  best  determine  what  the  law  is 
Story,  30  Cal.  278 ;  89  Am.  Dec.  93  ;  which  itself  has  created.  The  legisla- 
Evans  v.  Browne,  30  Ind.  533;  95  Am.  ture  in  this  case  has  certified  to  this 
Dec.  710.  court,  by  the  hands  of  its  twb  principal 

In  State  v.  Young,  32  N.  J.  L.  35,  officers,  that  the  act  now  before  us  is 

Beaslej",  C.  J.,  said  :     "  The   first  con-  the  identical  statute  which  it  approves, 

sideration    which    naturally    suggests  and,  in  niy  opinion,  it  is  not  competent 

itself  in  this  connection  is,  that  the  leg-  for  this   court  to   institute  an  inquiry 

islature  has,  with  care  and  a  wise  pre-  into  the  truth  of  the  fact  thus  solemnly 

caution,  adopted  a  mode  of  certifying  attested.*' 

its  own  acts  in  an  authentic  form.  And,  In  Williams  v,  Taylor,  84  Tex.  667, 
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make  the  journals  the  best  or  the  conclusive  evidence  on  the 
question  whether  a  bill  was  in  fact  passed.* 

(2)  Second  View — Impeachment  by  Journal, — The  second  view 
Is  tnat  the  journals  may  be  looked  to  in  order  to  ascertain 
whether  constitutional  provisions  have  been  complied  with^  and 

Gaines,  J.,    said  :     "  Our    constitution  will  show,  their  reading  is  frequently 

trovides  that  after  the  passage  of  a  bill  dispensed  with  by  vote.    When  such  is 

shall  be  signed  bj  the  presiding  offi-  the  case,  the  journals  are  merely  the 

cer  of  each  house,  in  the  presence  of  the  work  of  the  recording  clerk,  and  even 

bouse ;  and  we  are  of  the  opinion  that  when  read  there  is  no  assurance  that 

when  a  bill  has  been  so  signed,  and  has  the  reading  has  led  to  the  correction  of 

been  submitted  to  and  approved  by  the  every  error." 

governor,  it  was  intended  that  it  should  2.  The  following  authorities  tend  to 

afford  conclusive  evidence  that  the  act  support  this  view  : — 

had  been  passed  in  the  manner  required  Alabama. — Dew  v.  Cunningham,  28 

by  the  constitution.   Such  being  the  rule  Ala.  466;  65  Am.  Dec.  362;  State  v. 

of  the  common  law,  we  think,  in  the  ab-  Buckley,    54    Ala.    599;    Harrison   v, 

fence  of  something  in  the  constitution  Gordy,  57  Ala.  49;   Perry  County  v, 

expressly  showing  a  contrary  intention,  Selma,  etc.,  R.  Co.,  58  Ala.  546;  Walker 

it  is  fair  to  presume  that  it  was  intended  v.  Griffith,  60  Ala.  361;  Moog  v.  Ran- 

that  the   same   rule  should  prevail  in  dolph,  77  Ala.  597 ;  Sayre  v.  Pollard, 

this  state.    There  is  no  provision  of  the  77  Ala.  608;   Abernathy   v.   State,  78 

constitution   indicating   in   any  direct  Ala.  411 ;  Stein  t'.  Leeper,  78  Ala.  517; 

manner  such    contrary    intention ;  and  Hall  r.  Steele,  82  Ala.   562;  Jones  v, 

the  fact  that  it  is  provided  that  journals  Hutchinson,  43   Ala.   721;   Moody  v, 

shall   be  kept,  and  that  certain  things  State,  48  Ala.  IT5;    17   Am.  Rep.  28; 

shall  be  entered   thereon,  we  think  in-  Henderson  v.  State,  94  Ala.  95. 

sufficient  to  show  any  such  purpose."  Arkansas, — Burr   v.   Ross,    lo  Ark. 

1.  Field  V,  Clark,  143  U.  S.  670;  Wil-  250;  Vinsant  v,  Knox,  27  Ark.  266;  Eng- 

liams  V.  Taylor,  84  Tex.  667;  Passaic  lish  v.  Oliver,  28  Ark. 317;  Stater.  Lit- 

County  V.  Stevenson,  46  N.  J.  L.  184.  tie  Rock,  etc.,  R.  Co.,  31  Ark.  701;  Wor- 

See  also  Ex  parte  Wren,  63  Miss.  533;  then  t».  Badgett,  32  Ark.  496;  Smithee 

c6  Am.  Rep.  825;  State  v.  Young,  32  v.  Garth,  33  Ark.  17;   State  v,  Craw- 

N.J.  L.  29;  Pacific  R.  Co.  v.  Gover-  ford,  35   Ark.  237;   Chicot  County  r. 

nor,  23  Mo.  369;    66   Am.   Dec.  673;  Davies, 40  Ark.  200;  Smithee  v.  Camp- 

Evans  v.  Browne,  30  Ind.  526;  95  Am.  bell,  41    Ark.  471 ;  Webster  v.  Little 

Dec.  710.  Rock,  44  Ark.  536;  Davis  v.  Gaines,  ^ 

In  Weeks  z\  Smith,  81  Me.  438,  it  Ark.  370;  Dow  v.  Beidelman,49  Art 
was  said  by  Haskell,  J. :  *'  Legislative  325 ;  Glidewell  v.  Martin,  51  Ark.  559. 
journals  are  made  amid  the  confusion  Colorado, — In  re  Roberts,  5  Colo, 
of  a  dispatch  of  business,  and  are  there-  525;  Hughes  v.  Felton,  11  Colo.  489. 
fore  much  more  likelj'  to  contain  errors  Compare  In  re  General  Appropriation 
than  the  certificates  of  the  presiding  Bill,  16  Colo.  539. 
officers  are  to  be  untrue.  Moreover,  Dakota. — The  question  under  discus- 
public  policy  requires  that  the  enrolled  sion  seems  not  to  have  been  determined 
statutes  of  our  state,  fair  upon  their  in  this  state,  though  it  has  been  decided 
faces,  should  not  be  put  in  question,  that  where  the  journal  is  silent,  corn- 
after  the  public  have  given  faith  to  pliance  with  provisions  not  required 
their  validity.  No  man  should  be  re-  to  be  entered  therein  will  be  presumed, 
quired  to  hunt  through  the  journals  of  Territory  r.  O'Connor,  5  Dakota  397. 
A  legislature  to  determine  whether  a  Florida. — State  v.  Brown,  20  Fli. 
statute, properly  certified  by  the  speaker  407;  State  v.  Deal,  24  Fla.  293. 
of  the  house  and  president  of  the  sen-  Illinois. — Spangler  v,  Jacoby,  14  111* 
ate  and  approved  by  the  governor,  is  a  297;  Turley  v,  Logan  County,  17  111. 
itatute  or  not."  151 ;  People  v.  Hatch,  19  111.  203 ;  Pres- 

In  Williams  v,  Taylor,  84  Tex.  667,  cott  v.  Illinois,  etc..  Canal,  19  111.  324; 

Gaines,  J.,  said :  "  The  journals  are  the  Schuyler  County  v.  People,  25  111.  181 ; 

work  of  the  clerks,  perhaps  hastily  per-  People  v.  Starne,  35  111.  121  ;  Wabash 

formed,  and,  as  the  official  copies  in  R.  Co.  v.  Hughes,  38  111.  174  ;  lUinoii 

this  6tate,  In  some  instances  at  least.  Cent.  R.  Co.  v.  Wren,  43  111.  77 ;  Bed- 
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ard  V.  Hall,  44  111.  91 ;  Grob  v.  Cush-  ert  v.  East  Saginaw,  22  Mich.  104; 
man,  45  111.  119;  People  v,  De  Wolf,  Pack  zj.  Barton,  47  Mich.  520;  Attor- 
62  111.253;  Hensoldt  v.  Petersburg,  63  ney  Gen'l  v.  Joy,  55  Mich.  94;  Calla- 
III.  157  ;  Ryan  7f.  Lynch,  68  111.  160  ;  ghan  r.  Chipman,  59  Mich.  610;  Attor- 
Happel  V,  Brethauer,  70  111.  166 ;  23  ney  Gen'l  v.  Rice,  64  Mich.  385;  Peo- 
Am.  Rep.  70  ;  Miller  v.  Goodwin,  70  pie  v,  McElroy,  72  Mich.  446;  Sack- 
Ill.  659;  Plummer  r.  People,  74  111.  rider  v,  Saginaw  County,  79  Mich.  59; 
361  ;  Larrison  v.  Peoria,  etc.,  R.  Co.,  Stow  v.  Grand  Rapids,  79  Mich.  595 ; 
77  111.  II  ;  Binz  v.  Weber,  81  111.  288  ;  Rode  v.  Phelps,  80  Mich.  598;  Cald- 
People  V.  Lroewenthal,  93  111.  191  ;  well  v.  Ward,  83  Mich.  13;  People  v, 
Wenner  v.  Thornton,  98  111.  156 ;  Bur-  Burch,  84  Mich.  408. 
ritt  V.  Coni'rs  State  Contract,  120  111.  Mitinesota. — Ramsey  County  v.  Hee- 
332;  Illinois  Cent.  R.  Co.  v.  People  nan,  2  Minn.  330;  State  v.  Hastings,  24 
(III.  1892),  33  N.  E.  Rep.  174;  Leach  Minn.  78;  Burtr.  Winona,  etc.,  R.  Co., 
V.  People,  122  111.  420  ;  South  Ottawa  31  Minn.  472;  State  v,  Peterson,  38 
V.  Perkins,  94  U.  S.  260  ;  Walnut  v.  Minn.  143;  Lincoln  v.  Haugan,  45 
Wade,  103  U.  S.  683  ;  Ohio  v,  Frank,  Minn.  451.  But  see  Comstock  v, 
103  U.S.  697;  Post  t;.  Kendall  County,  Trace}',  46  Fed.  Rep.  162,  where  the 
105  U.  S.  667.  court  refused  to   consult   the   journals 

Iowa. — Koehler  v.  Hill,  60  Iowa  543;  in  a  collateral   proceeding.      State   v. 

disti'ng'uisjkim^  State ^v.  ClsLrCj  5    Iowa  Gould,  31   Minn.  189. 

509.  and  Duncombe  v,  Prindle,  12  Iowa  Missouri. — Stale  v.  Mead,  71  Mo.  270, 

I,  on  the  ground  that  those  cases  decid-  overruling- "Pacific  R.  Co.  v.  Governor, 

cd  only  that  where  there  is  a  conflict  23  Mo.  353;   66  Am.  Dec.  673,  on   the 

between  the  printed   act  and   the  en-  ground  of  a  change  in  the  constitution, 

roiled  act,   the   latter  is   the   ultimate  See  Bradley  v.  West,  60  Mo.  33,  where 

proof  of  the  legislative  will.     It  may  be  it  is  intimated  that  the  enrolled  bill  is 

said,  however,  that  Koehler  v.  Hill,  60  not  conclusive. 

Iowa  543,  decided  only  that  the  jour-  In  an  early  Missouri  case  the  jour- 
nals might  be  consulted  for  the  pur-  nals  were  examined  to  ascertain  whether 
pose  of  inquiring  into  the  validity  of  a  a  constitutional  amendment  received  a 
constitutional  amendment.  proper  majority.     State  v.  McBride,  4 

Kansas. — Haynes  v.  Heller,  12  Kan.  Mo.  303;  29  Am.  Dec.  636. 

384,    Reporter's    Note ;     Division    of  Nebraska. — Hull  v.  Miller,    4  Neb. 

Howard  County,  15  Kan.  194  ;  Leav-  503;  State  v.  Leidtke,  9  Neb.  462;  Cot- 

enworth  Count}'  v.  Higginbotham,   17  trel   v.    State,   9  Neb.    125;    Ballou   v. 

Kan.     62  ;     Prohibitory     Amendment  Black,  17  Neb.  389 ;  State  v.  McLelland, 

Cases,  24  Kan.  700;  State  v.   Francis,  18   Neb.   236;    State   v.   Robinson,   30 

26  Kan,  724;    In   re  Vanderl>erg,  28  Neb.  96 ; /a  r«  Groff,   21   Neb.  647;  59 

Kan.  243;  Weyand  v.  Stover,  35  Kan.  Am.  Rep.  859;  State  v.  Van  Duyn,  24 

545;  Stater.  Robertson,  41   Kan.  200;  Neb.  586;  State  v.  Moore  (Neb.  1893), 

Chicago,  etc.,  R.  Co.  v.  Manhattan,  45  55  N.  W.  Rep.  299. 

Kan.  419.  New  Hampshire. — Opinion   of  Jus- 

Kentucky. — In  this  state  the  question  tices,  35  N.  H.  579;  Opinion  of  Justices, 

has  not  been  squarely  met,  but  there  is  45  N.  H.  607;  Opinion  of  Justices,  52 

an  intimation  that  the  journals  are  evi-  N.  H.  622. 

dence.    Auditors.  Haycraft,   14  Bush  Okie. — State  v.  Moffitt,  5  Ohio  358; 

(Ky.)   288.     See    Com.    r.  Jackson,  5  Miller  7'.  State,  3  Ohio  St.  475;  Fordyce 

Bush  (Ky.)  680.                        •  v.  Godman,  20  Ohio   St.   i ;  State   v, 

Maryland. — Berry  v.  Baltimore,  etc.,  Smith,  44  Ohio  St.  348 ;  State  v.  Kiese- 

R.   Co.,    41   Md.  446;   20    Am.    Rep.  wetter,  45  Ohio  St.   254;  State  v.  Rab- 

69;    Legg  V.  Annapolis,  42  Md.  203;  bitt,  46  Ohio  St.  178. 

Strauss  V.  Heiss,  48  Md.  292.  Formerly  Oregon. — Mumford     v.    Sewall,    11 

under  the  old  constitution  in  this  state  Oregon  71;  50  Am.  Rep.  462;  State  v. 

the  enrolled  bill  had  been   held  con-  Wright,    14    Oregon    365;    Currie  v. 

elusive.   See  Fouke  v.  Fleming,  13  Md.  Southern  Pac.  R.  Co.,  21  Oregon  566. 

J92;  Annapolis  v.  Harwood,  32  Md.  471.  Soutk  Carolina. — State  v.  Piatt,  2  S. 

Michigan. — ^Southworth  v.  Palmyra,  Car.   150;  16  Am.  Rep.  651;  State  v. 

etc.,  R.  Co.,  2  Mich.    287;    Green   v.  Small,  11  S.  Car.  262;  Walker  r.  State, 

Graves,  i   Dougl.   (Mich.)  351 ;    Hurl-  12  S.  Car.  200;  State  v.  Hagood,  13  S. 

but  v.  Britain,   2  Dougl.    (Mich.)   191;  Car.  46. 

People  r.  Mahaney,  13  Mich.  481;  Peo-  Tennessee. — State   v.  McConnell,   3 

pie  V.  Onondaga,  16  Mich.  354;  Steck-  Lea  (Tenn.)  332 ;  Gatnea  v.  Horrigan, 
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whether  the  enrolled  bill  is  identical  with  that  passed.*  It  is  to 
be  presumed  that  the  requirements  of  the  constitution  were  fol- 
lowed, and  an  omission  in  the  journals  of  matters  which  the  con- 

stitution  does  not  require  to  be  entered  there  will  not  affect  the 
validity  of  the  statute  ;*  otherwise  as  to  those  matters,  the  entry 

4  Lea  (Tenn.)  608;  Williams  v.  State,  Garth,  33  Ark.  i;  People  v.  Dunn,  80 
6  Lea  (Tenn.)  549;  Brewer  r.  Hunt-  Cal.  211;  13  Am.  St.  Rep.  118;  Tcrri- 
ingdon,  86  Tenn.  732  ;  State  v.  Algood,  tory  v.  O'Connor,  5  Dakota  397 ;  State 
87  Tenn.  163;  Nelson  v,  Haywood  Co.,  v.  Brown,  20  Fla.  407;  Butler  t».  State, 
91  Tenn.  sgiS.  89  Ga.  821  ;  Larrison  v.  Peoria,  etc.,  R. 

Virginia. — Wise  v.  Biggar,  79  V a.  Co.,   77    111.    11;     Wabash   R.   Co.  f. 

269.  Hughes,  38  111.    178;  Schuyler  County 

West  Virginia. — Osburn   7'.  Staley,  f.  People,   2^   111.    181;  McCuUoch  v. 

5  W.  Va.  85;  13  Am.  Rep.  640.  State,  11  Ind.  424;  Weyand  v.  Stover, 

Wisconsin. — Watertown  v.  Cady,  20  35  Kan,  545;  State  r\  Francis,  26  Kan. 

Wis.  501 ;  Bound   v.  Wisconsin  Cent.  724;    Hollingsworth  v.  Thompson  (45 

R.  Co.,  45  Wis.  543;  Meracle  v.  Down,  La.  Ann.),  12  So.  Rep.  i;  Barrv  v.  Bal- 

64  Wis.  323.  timore,  etc.,  R.  C«.,  41  Md.  44^;  20  Am. 

Wyoming. — Brown  v.  Nash,  i  Wy-  Rep.  69  ;  State  r>.   Peterson,  38   Minn, 

oming  Ter.  85;  Union  Pac.  R.  Co.  v,  143;  State  v,  Hastings,  24  Minn.  78; 

Carr,  i  Wyoming  Ter.  96.  State  v.  Mead,  71  Mo.    266;  Tavlorv. 

1.  "  If  the  formalities  of  the  enroll-  Wilson,  17  Neb.  88;  Miller  v.  Stale,  3 
ment  do  not  prevent  us  from  looking  Ohio  St.  475 ;Currie7'.Sou them  PacCo., 
into  the  journals,  in  order  to  see  that  21  Oregon  566;  States.  Algood, 87 Tenn. 
the  bill  had  its  proper  readings,  of  what  163;  State  v.  McConnell,  3  Lea  (Tenn.) 
value  will  that  be  to  us,  if  we  are  es-  333;  Williams  r.  State,  6  Lea  (Tenn.) 
topped  by  the  enrollment  from  inquiry  549;  Blessing  t'.  Galveston,  42  Tex. 641; 
as  to  what  bill  the  journals  have  rela-  disapproved  in  Hunt  v.  State,  22  Tex. 
tion.^  To  give  full  force  and  effect  to  App.  396;  Hays  v.  State  (Tenn.  1887, 
the  constitution,  if  an  issue  of  identity  not  reported),  cifedhy  Snodgrass,  J.,in 
is  raised,  we  must  look  into  the  bill  or  Brewer  v.  Huntingdon,  86  Tenn.  737; 
act,  at  each  step  of  its  progress,  to  de-  State  v.  Rogers,  22  Oregon,  348;  Glide- 
termine  that  that  which  has  received  well  v.  Martin,  51  Ark.  559;  Hall  v, 
part  of  the  formalities  requisite  to  its  Steele,  82  Ala.  562;  Illinois  v,  Illinois 
validity  as  law  is  the  same  with  that  Cent.  R.  Co.,  33  Fed.  Rep.  760. 
which  has  received  the  residue  of  such  "While  the  journals  furnish  evidence 
formalities.  Hitherto  this  question  has  of  legislative  proceedings,  so  far  as  they 
been  considered  in  the  simplest  form  in  go,  yet  courts  are  not  bound  to  hold 
which  it  is  likely  to  arise — that  is,  upon  that  nothing  was  done  except  what  ap- 
the  supposition  that  the  act,  regarded  pears  therein.  Their  silence  is  conclu- 
as  a  whole,  is  not  the  same,  as  appear-  sive  only  in  those  matters  where  the 
ing  by  the  enrollment,  with  that  which  constitution  requires  them  affirmatively 
has  passed  through  the  preceding  pages  to  show  the  action  taken.  It  is  notorious 
of  enactment.  In  regard  to  this  assumed  that  these  journals  are  loosely  kept  and 
case,  we  have  no  doubt  but  that  we  their  entries  often  unintelligible;  that 
may  look  at  the  journals  for  the  pur-  they  are  constructed  out  of  hasty  mem- 
pose  of  ascertaining  the  action  of  the  oranda  made  in  the  pressure  of  business 
houses,  and  into  any  evidence  that  may  and  amid  the  distractions  of  a  numer- 
be  appropriate  to  show  the  nature  of  ous  assembly;  that  the  reading  of  them 
the  bill,  the  subject  of  such  action.'*  each  morning  is  frequently  dispensed 
Willard,  J.,  State  ly.  Piatt,  2  S.  Car.  150;  with,  and  ther^  is  not  a  single  guar- 
16  Am.  Kep.  652.  anty  of  their  accuracy  or  their  truth, 

2.  Clarke  v.  Jack,  60  Ala.  271 ;  which  is  not  in  practice  usually  ig- 
Walker  f.  Griffith,  60  Ala.  361;  Web-  nored.  Nobody  vouches  for  them,  and 
ster  V.  Little  Rock,  44  Ark.  536;  State  upon  the  final  passage  of  a  bill,  they 
V,  Little  Rock,  etc.,  R.  Co.,  31  Ark.  are  not  searched  to  know  whether  they 
717;  English  V.  Oliver,  28  Ark.  317;  contain  enough  to  insure  the  law's  va- 
Vinsant  v.  Knox,  27  Ark.  279;  Chicot  lidity."  Smith,  J.,  in  Chicot  County 
County  V.  Davies,  40  Ark.  200  ;  Wor-  v,  Davies,  40  Ark.  215. 

then  t;.  Badgett,  32  Ark.  496;  Smitheei;.  In  Glidewell  v,  Martin,  51  Ark.  559, 
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of  which  is  required  and  which  the  journals  do  not  show.*  If  it 
appears  from  the  journals  that  the  requirements  of  the  constitution 
were  not  observed,  the  statute  may  not  stand,  even  though  the 

the  court  said :  *'  From  considerations  a  vote  of  a  majority  only  of  all  the 

of  public  policy  and  because  of  the  re-  members,  the  absence  of  one  of  the 

ispect  due  the  action  of  a  co-ordinate  amendments  to  a  bill  from  the  journal 

department  of  government,  the  courts  of  the  house  does  not  make  the  act  void. 

Ions;  since  began  to  supply  the  omis-  Hollingsworth    v.  Thompson  (45   La. 

sion<  of  journal  clerks  by  presumptions  Ann.),  12  So.  Rep.  i. 

as  to  the  regularity  of  the  proceedings  Where  an    entry   appeared    in    the 

of   the   general   assembly.      This   has  bound  volume  of   the  journal  as  of  a 

been  found  most  salutary  ;  and  the  at-  date  prior  to  the  clerk's  certificate  made 

titude  assumed  by  the  judiciary  in  this  and  dated  on  the  day  of  adjournment, 

regard  has  gone  far  towards  establish-  the  entry  was  presumed  to  have  been 

ing  and  maintaining  public  confidence  made  before  the  adjournment,  and  to 

in  the  stability  of    legislative  action,  have    been     authorized.       Detroit    v. 

.     .     .     The    courts    are    gravitating  Board  of  Assessors,  91  Mich.  78. 

towards  the  English  rule ;     .     .     .     for  1.  See  supra^  this  title.  Legislative 

while  they  say  that  the  enrolled  bill  is  Journal,     See  also  cases  cited  in  last 

not  conclusive  of  the  valid  enactment  note. 

of  a  law,  and  that  we  may  look  beyond  *'  In  the  instance  we  are  considering 

it  to  the  journals,  they  supply,  by  pre-  the  constitution  expressly  requires  that 

sumption,  everything  necessary  to  its  the  journal   shall  show  the  fact  of  the 

validity,  save  when  the  journal  aflirma-  signing  of  the   bill   by   the    presiding 

tively  shows  a  violation  of  the  consti-  officer  of  each  house,  etc.    This  is  an 

tution.''  imperative  requirement  and  as  plain  as 

The  constitution  of  Oregon  requires  the  English  language  could   make  it. 

that  every  bill  shall  be  read  section  by  .     .     .    Such  fact  cannot  be  presumed 

section  on   its  final   passage,  and   the  or  established  by  any  other  evidence 

vote  on  the  final  passage  of  every  bill  while  the  journals  are  in  existence,  be- 

or  joint  resolution  shall  be  taken   by  cause    the    constitution    expressly   re- 

yeas  and  nays.     But  there  is  no  provi-  quires   the  journals   to  show  the  fact 

sion  that  either  of  these  facts  shall  be  and   thereby,  as  long  as  said  journals 

entered  in  the  journal  except  the  vote  exist,  makes   them   the  best,  the  only, 

shall  be  entered  when  demanded  by  two  and  the  conclusive  evidence  of  the  fact, 

members,  or  upon  the  passage  of  a  bill  If  there  was  not  an  express  requirement 

notwithstanding  the  objections  of  the  that  the  journals  should  show  the  fact 

executive.     Where  the  journal  failed  to  of  signing,  then  the  mere  silence  of  the 

state  the  compliance  with  these  consti-  journals  as  to  such  signing  would  not  af- 

tutional  provisions,  it  was  held  that  it  fectthe  validity  of  the  statute,  because  in 

would  not  be  presumed  from  the  mere  such  case,  the  legal  presumption  would 

silence  of  the  journal  that  either  house  prevail  that  the  bill  had  been  signed 

had  exceeded   its   authority   or  disre-  in  the  manner  required."     Wilson,  J,, 

garded  constitutional  requirements  in  in  Hunt  v.  State,  22  Tex.  App.  401. 

the  passage  of  legislative  acts.     State  "  We  think  the  only  safe  rule  for  In- 

V.  Rogers,  22  Oregon  348.  terpreting   clauses   of   the  constitution 

Where  the  journals  of  the  two  houses  which  command  certain  things  to  be 

failed  to  show  the  passage  of  a  bill  at  done  or  certain  methods  to  be  observed 

the  time  it  purported   to   have    been  in  the  enactment  of  statutes,  is  to  hold 

passed,  this  was  held  not  to  indicate  that  when  it  is  affirmatively  shown  by 

that  it  was  not  in  fact  passed   at  that  legal  evidence  that  in  the  attempt  to 

time,  for  the  omission  might  have  been  legislate,  some  mandate  of  the  constitu- 

accidental.   Nelson  v,  Haywood  Coun-  tion  has  been  disregarded,  such  attempt 

ty,  91  Tcnn.  596.  never  becomes  a  law.   We  do  not  mean 

It  has  been  held  that  since  an  amend-  to  be  understood  as  affirming  that  in 

ment  to  a  pending  bill  is  not  required  all   cases   the   silence  of  the  journals 

by  cither  the  constitution  or  the  statute  proves  some  constitutional  requirement 

to  be  printed  in  the  journals,  and  since  was  omitted.     It  is  only  when  the  con- 

the  constitution  requires  that  concur-  stitution   requires   that  certain    things 

rence  by  one  house  in  an  amendment  shall  be  spread  on  the  journal  that  its 

made  by  the  other  shall  be  evidenced  by  silence    affects    the    constitutionality. 
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journals  need  not  have  shown  this.^  If  the  journals  are  lost  or 
destroyed,  the  presumption  is  that  the  act  is  valid.^ 

This  second  view  of  the  question  is  more  or  less  the  result  of 
peculiar  provisions  in  constitutions  or  statutes,  which  expressly  or 

by  implication  make  the  journals  evidence.*  And  even  where  the 
rule  is  followed,  an  inclination  toward  the  first  view  has  been  ex- 
pressed.^   A  reason  for  the  rule  has  been  said  to  be  that  the 

The   presumption   in    the    absence  of  islative  proceedings.    Koehler  v.  Hill, 

proof  is  always  in  favor  of  official  pro-  60  Iowa  552. 

priety,  and  except  as  to  those  matters  In  Sherman  v.  Story,  30  Cal.  277; 
which  the  constitution  declares  shall  89  Am.  Dec.  93,  the  court,  after  stat- 
appear  in  the  journal,  the  rule  is  to  ing  that  the  common  law  made  the 
infer  everything  was  rightly  done  un-  enrolled  bill  a  conclusive  record,  said: 
less  the  journals  show  affirmatively  that  "  There  has  been  no  departure  from  the 
some  constitutional  command  was  dis-  principles  ofcommon  law  in  this  respect 
regarded."  Stone,  J.,  in  Perry  County  v.  in  the  United  States^  except  in  instan- 
Selma,  etc.,  R.  Co.,  58  Ala.  546;  quoted  ces  where  a  departure  has  been  ground- 
in  Munt  V.  State,  22  Tex.  App.  401.  ed  on  or  taken  in  pursuance  of  some 

1.  Brewer   v,  Huntingdon,  86  Tenn.  express    constitutional     or     statutory 

737 ;   Perry  County  v.  Selma,  etc.,  R.  provision  requiring  some  relaxation  of 

Co.,  58  Ala.  546 ;  Currie   v.   Southern  the  rule  in  order  that  full  effect  might 

Pac.    Co,   21    Oregon    566;    State    ?•.  be  given  to  such  provisions,  and  in  such 

Rogers,  20  Oregon  348;  State  r.  Fran-  instances  the  rule  has  been  relaxed   by 

cis,  26    Kan.  734;  Berry  r.  Baltimore,  judges  with  great  caution  and  hesitation, 

etc.,  R.  Co.,  41  Md.  446;  20  Am.  Rep.  69.  and  the  departure  has  never  been  ex- 

Although   an   enrolled   bill,  bearing  tended   bevond  an    insp>ection  of  the 

the  signatures  of  the  presiding  officers  journals  o^  both  branches  of  the  legis- 

of  the  senate  and  house  and  the  ap-  lature.'' 

proval  of  the  governor,  was  filed  in  the  **  Were  it  not  for  the  somewhat  pecul- 

office  of  the  secretary'  of  state,  it  was  iar  provision  of  our  constitution,  which 

held  that  it  was  not  a  law  because  the  requires  that  all  bills,  before  they  can 

journal  of  the  senate  showed  that  **  the  become  laws,  shall  lie  read  three  sev* 

Dill  failed  to  pass.*'   Currie  v.  Southern  eral  times  in  each  house,  and  shall  be 

Pac.  Co.,  21  Oregon  566.  passed  by  a  vote  of  a  majority  of  all 

S.  Spangler  v.  Jacoby,   14  III.  297.  the  members  elect,  a  bill  thus  signed 

8.  Simonton,  J.,  in  Com.  v.  Martin,  and  approved  would  be  conclusive  of 

107  Pa.  St.  192,  said:     *'  There  are,  it  its  validity  and  binding  force  as  a  law.*' 

is  true,  some  [cases]  which  hold  a  con-  Walker,  C  J.,  in  People  v,  Stame,  35 

trary  doctrine,  but  most  of  these  are  in-  111.  361. 

fluenced  by  the  provisions  of  the  modern  In  Field  v.  Clark,  143  U.  S.  677, 
constitutions  on  the  subject  of  legisla-  where  the  enrolled  bill  was  held  con- 
tion,  and  hold  doctrines  which  are  op-  elusive,  the  court  said:  "There  arc 
posed  to  those  in  our  own  recent  cases  cases  in  other  state  courts  which  pro- 
declaring  that  *when  a  bill  has  received  ceed  upon  opposite  grounds  from  those 
the  sanction  of  the  senate  and  house  of  we  have  indicated  as  proper,  but  it  will 
representatives  and  the  executive's  ap-  be  found  upon  examination  that  many 
proval,  it  is  a  law,  and  the  highest  evi-  of  them  rested* upon  constitutional  or 
dence  of  its  authenticity  is  the  enroll-  statutory  provisions  of  a  peculiar  char* 
ment  in  the  secretary's  office.'  "  acter  which  expressly  or  by  necessary 

In  New  Hampshire^  the  constitution  implication  required  or  autfiorized  the 

provides  that  the  journals  of  the  legis-  court   to  go   behind   the  enrolled   act 

lature  shall  be  printed   and   published  when  the  question   was   whether  the 

with  the  statutes  passed.     And,  there-  act  as  authenticated  and  deposited  in 

fore,  the  court  held  that  the  journals  the  proper  office  was  duly  passed  by 

were  evidence  of  the  history  of  the  bill,  the  legislature." 

Opinion  of  Justices,  35  N.  H.  ^79.  4.  "  We  are  not,  however,  prepared 

In  lowa^   journals  certifiecl  by  the  to  say  that  a  different  rule  might  not 

secretaries  ot  the  houses  of  the  legisla-  have    subserved    the    public    interest 

ture  are  made  by  statute  proof  of  leg-  equally  well,  leaving  the  legislature  and 
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requirement  that  a  journal  should  be  kept  imported  that  it  should 
be  evidence ;  *  so  it  has  been  said  that  the  rule  is  required  by 
public  policy.* 

IV.  This  of  lAxnre  Effect— 1.  Early  Bule.— By  the  common 
law,  statutes  took  effect  from  the  first  day  of  the  session  of  Par* 
liament  at  which  they  were  enacted,  unless  another  day  were 
named.'  Even  where  an  act  declared  that  it  should  take  effect 
"  from  and  after  the  passing  of  the  act,*'  it  was  held  to  operate  by 
legal  fiction  from  the  first  day  of  the  session.*  This  doctrine  of 
relation  was  calculated  to  work  gross  injustice — in  one  instance 
having  the  effect  of  rendering  that  murder  which  was  not  so  at  the 
time  it  was  committed.*^  The  common-law  rule  was  followed  in 
several  of  the  states  of  the  Union  until  changed  by  statute.*  And 
in  England  by  Stat.  Geo.  Ill,  ch.  13,  it  was  declared  that  statutes 
should  take  effect  only  from  the  time  they  received  the  royal  as- 
sent, and  the  former  rule  was  abrogated,  to  use  the  words  of  the 
statute,  because  of  **  its  great  and  manifest  injustice."  '^  Under 
this  statutory  rule,  although  the  act  expressly  declares  that  it 
shall  operate  from  a  day  named  therein,  yet  if  the  royal  assent  is 
not  given  until  a  later  day,  it  will  not  take  effect  until  then.^ 

2.  When  Ifo  Time  Is  Fixed. — If  no  time  is  specified  when  a  stat- 
ute shall  be  in  force,  it  becomes  effective  from  and  after  its  pas- 
sage ;  that  is,  from  and  after  the  point  of  time  when  its  existence 
is  perfected.®     When  the  governor's  approval  is  necessary,  an  act 


the  executive  to  guard  the  public  inter-        8.  Rex  v,  Thurston,  i  Lev.  oi ;  Par- 
es! in  this  regard,  or  to  become  respon-    tridee  v.  Strange,  i  Plover.  79;  / 
sible  for  its  neglect."     Walker,  C.  J.,  in    Gervl  v,  Panter,  6  Bro.  P.  C.  55; 


est  in  this  regard,  or  to  become  respon-    tridee  v.  Strange,  i  Plover.  79;  Attorney 

lervl  V,  Panter,  6  Bro.  P.  C.  553.     For- 
People  r.  Starne,  35  111.  136.  '  merly  in  England  the  rolls  of  Parlia- 


"  The  courts  are  gravitating  toward  ment  were  strung  together  as  one  act, 

the  English  rule,   so  thoroughly   dis-  the  only  date  being  that  of  the  assem- 

cussed  by  Mr.  Justice  Smith,  in  Chicot  bling  of  Parliament.    In  that  case  the 

County   V.   Davies,  ^lo  Ark.  200;  for,  presumption  was  that  the  act  took  ef- 

while  they  say  that  tne  enrolled  bill  is  feet  from  the  first  day  of  the  session, 

not   conclusive    of    the    valid    enact-  the  record  being  the  sole  guide.    Lat- 

ment  of  a  law,  and  that  we   may  look  less  v.  Holmes,  4  T.  R.  660. 

beyond  it  to  the  journals,  they  supply  i.  Latless  v.  Holmes,  4  T.  R.  660. 

by  presumption  everything  necessary  6.  Rex  v.  Thurston,  i  Lev.  91. 

to  its  validity,  save  where  the  journal  6.  North  Carolina. — Weeks  t^.  Week*, 

affirmatively  shows  a  violation  of  the  5  Ired.  Eq.  (N.  Car.)  iii;  47  Am.  Dec. 

constitution."    Sandels,  J.,  in  Glidewell  358;    Hamlet  v,  Taylor,  5  Tones  (N. 

V.  Martin,  51  Ark.  566.  Car.)  36;  State  v.  Bank  of  S.  Car.,  12 

1.  State  V.    Francis,    26    Kan.  731;  Rich.  (S.  Car.)  609, 

Opinion  of  Justices,  35  N.  H.  580;  Hunt  New  yersey, — Austin  v.  Nelson,  6 

r.  State,  22  Tex.  App.  404;  Brad}'  v,  N.J.  L.  381. 

West,  CO  Miss.  79;   State   v.  McClel-  7.  Tomlinson  v,   Bullock,  4    Q^  B. 

land,  18  Neb.  243;  Chicot  County  v,  Div.  230. 

Davies,  40  Ark.  211;  State  v,  Piatt,  2  8.  Burn  v.  Carvalho,  4  N.  &  M.  893. 

S.  Car.  150;  16  Am.  Rep.  651;  Legg  v,  9.  State  t/.  Click, 2  Ala.  26;  Matthew^ 

Annapolis,   42    Md.    221;    Fowler    v,  v.  Zane,  7  Wheat.  CU.  S.)  164;  The 

Peirce,  2  Cal.  165;  Osburn  v,  Staley,  5  Brigg  Ann,  i  Gall.  (U.  S.)  62 ;  Parkin- 

W.  Va.  91;  13  Am.  Rep.  640.  son    v.  State,  14   Md.    184*    74  Am, 

1  Brady  v.  West,  50  Miss.  68;  Berry  Dec.  522;  Heard  v.  Heard,  o  Ga.  380; 

V.  Baltimore,  etc.,  R.  Co.,  41  Md.  462 ;  Weatherford  v,  Weatherford,  8  Port 

ao  Am.  Rep.  69;   Rode  v,  Phelps,  80  (Ala.)  171;   Rathbone  v.  Bradford^  i 

Mich.  598.  Ala.  313, 
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is  considered  perfected  from  the  time  of  such  approval ;  *  if  passed 
over  his  veto,  then  from  the  date  of  the  final  vote.* 

3.  From  Passage. — There  are  three  distinct  doctrines  as  to  the 
precise  time  of  the  taking  effect  of  a  statute,  when,  by  its  terms, 
It  is  declared  to  be  in  force  "  from  its  passage.**  According  to  one 
view  the  day  of  the  passage  of  the  act  is  excluded,  and  its  operation 
dates  from  the  day  following.*  It  is  claimed  that  this  rule  has 
the  advantage  over  the  one  next  stated  in  that  it  does  not  give  a 
retroactive  effect  to  the  statute,  thereby  avoiding  hardship  and 
injustice  in  many  cases ;  and  over  the  third  view,  in  that  it  obvi. 
ates  the  necessity  of  resorting  to  conjecture  or  the  uncertainty  of 
parol  proof,  or  anything  extrinsic  to  the  law  itself,  and  the  authen- 
ticated recorded  proceeding  in  passing  it,  in  order  to  ascertain  the 
exact  hour  of  ex;ecutive  approval.* 

An  act  of  the  legislature  is  passed  Parkinson  v.  Brandenburg,  35  Minn. 
on\y  when  it  has  gone  through  all  the  294;  59  Am.  Rep.  326. 
forms  made  necessary  by  the  constitu-  4.  In  Parkinson  v.  Brandenburg,  35 
tion  to  give  it  force  anS  validity  as  a  Minn.  294;  59  Am.  Rep.  326,  Mitchell, 
binding  rule  of  conduct  for  the  citizen.  J.,  in  delivering  the  opinion  of  the 
It  is  of  no  force  while  pending  before  court,  said :  "  When  a  legislature  de- 
the  governor.  Whether  it  receives  the  clare  that  an  act  shall  take  effect 
signature  of  the  governor  or  remains  *  from  and  after  its  passage,*  or  *  from 
in  his  hands  unreturned  the  requisite  and  after  the  day  of  its  passage/  it  may 
number  of  days,  or  being  vetoed  is  car-  be  fairly  presumed  that  they  used  these 
ried  by  the  requisite  majority  of  both  terms  as  exclusive  of  the  day  of  the 
houses,  its  passage  is  dated  from  the  passage  of  the  act.  This  furnishes  a 
time  it  ceased  to  be  a  mere  proposition  certain  and  convenient  rule  which 
or  bill  and  passed  into  a  law.  Wart-  avoids  serious  practical  difficulties  re- 
man 7'.  Philadelphia,  33  Pa.  St.  202.  suiting  from  holding  that  the  day  of 

Legislatiye  Intent. — The   Texas  Act  the  passage  of  the  act  is  to  be  included, 

of  Feb.  14,   i860  (Paschars  Dig.,  art.  Some   of   the  authorities  which  hold 

3962),  which  required  judgment,  before  that  such  a  statute  takes  effect  on  the 

it  could  operate  as  a  lien,  to  be  filed  for  day  of  its   passage  take   the   position 

registration,  took  effect  from  its  pas-  that  it  is  to  be  deemed  in  force  from 

sage.    The  act  being  complete  in  itself,  the  earliest  moment  of  that  day,  and 

and   clearly   indicating   the   legislative  that  any  inquiry  as  to  the  exact  hour 

intent  that  it  should  be  operative  from  of  its  passage  is  inadmissible.     But  it 

the   time   of  its   passage,   such   intent  would   seem    wrong  in  principle  that 

may  not  be  defeated  by  a  failure  in  the  laws    designed     as  rules    of   conduct 

act  to  make  a  specific  designation  of  should    be   by   a    mere    legal    fiction 

the  time  it  should  go  into  effect  as  re-  made  retroactive  even  for  a  fraction  of 

quired  by  a  pre-existing  statute.    Baker  a  day.    To  avoid  this  result  the  tend- 

V,  Compton,  52  Tex.  252.  enc}*  now  is   to  hold  that   the  statute 

1.  People  V.  Clark,  i  Cal.  406;  Mai-  takes  effect  only  fVom  the  exact  mo- 
lory  v.  Hiles,  4  Mete.  (Ky.)  53;  Dowl-  ment  of  its  approval,  and  that  when 
ing  V.  Smith,  9  Md.  242;  Goodsell  r.  necessarj'  to  determine  conflicting 
Boynton,  2  111.  555;  Logan  v.  State,  3  rights,  courts  of  justice  will  inquire  as 
Heisk.  (Tenn.)  442;  Hill  v.  State,  5  to  the  exact  hour  of  its  passage.  The 
Lea  (Tenn.)  725.  objection  to  this  is,  that  while  all  right 

But  in  O^iOf  where  the  constitution  in  theory,  it  is  difficult  of  application 

does  not  provide  for  executive  approval  in  practice.     There  is  usually  no  satis- 

of  bills,  an  act  is  perfected  when  it  has  factory     means    of     ascertaining    the 

been  signed  by  the  presiding  officers  of  exact  hour  at  which  the  executive  ap- 

the    legislature.     State   v,  O'Brien,  47  proved  any  given  statute.    The  ques- 

Ohio  St.  464.  tion  must  generally  be  decided  on  mere 

2.  Biggs  f.  McB ride,  17  Oregon  640;  conjecture  or  by  indulging  in  pre- 
Logan  V.  State,  3  Heisk.  (Tenn.)  442.  sumption.     ...     It    certainly    does 

8.  King    V,    Moore,    Jeff.  (Va.)    9;     not  seem  fit  and  proper  that  the  time 
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A  second  view  is  that  such  a  statute  becomes  effective  from  the 
day  of  its  approval,  and  has  relation  to  the  first  moment  of  the 
day — this  upon  the  principle  that  the  law  will  not  take  cognizance 
of  the  fractions  of  a  day.*  The  third  view,  and  the  one  which 
seems  to  be  supported  by  the  weight  of  authority,  is  that  a  bill 
becomes  operative  only  from  the  time  of  its  approval ;  that  the 
doctrine,  that  in  law  there  is  no  fraction  of  a  day,  is  a  legal  fiction 
which  may  be  overthrown  by  the  fact  when  necessary  in  order  to 
accomplish  substantial  justice.  Accordingly,  whenever  a  question 
arises  as  to  the  time  when  a  statute  took  effect,  the  court  may  re- 
sort to  any  source  of  information  which,  in  its  nature,  is  capable 
of  conveying  to  the  judicial  mind  a  clear  and  satisfactory  answer 
to  the  question,  the  best  and  most  satisfactory  evidence  in  all 
cases  being  required.* 

for  the  commencement  of  a  law,  when-  feet  the  same  day,  it  was  said  that  there 

ever  the  question  arises,  should  be  left  was  no  doubt  that  thej  took  effect  the 

to  depend  upon  the  uncertainty  of  pa-  same    instant.    Griswold    v,    Atlantic 

rol  proof  or  upon  anything  intrinsic  to  Dock  Co.,  21  Barb.  (N.  Y.)  22c. 

the  law  itself,   and   the  authenticated  In  Wood  v..  Fort,  42  Ala.  041,  the 

recorded  proceeding  in  passing  it.     By  court  said :  "Upon  authority  and  prin- 

excluding  the  day  of  the    passage  of  ciples  of  policy  and  convenience    .    .    . 

the    act    and    holding    that   it    takes  we  decide  that  a  public  statute  remedial 

effect  at  the  beginning  of  the  following  in   its  character,    and   not  prescribing 

day,  all  these  practical  difficulties  are  punishments  and  penalties,  is  of  force 

avoided,  and  the  rule  established,  which  during  the  entire  day  of  its  approval, 

is  not  only  certain  and  convenient,  but,  and  that  the  law  in  reference  thereto 

as  we  think,  entirely  in   accord  with  does  not  recognize  any  fractions  of  a 

recognized     canons     of    construction,  day;  yet  we  concede  that  the  decisions 

It  is  also  in  harmony  with  the  usual  are  not  entirely  harmonious." 

method  of   computing  time  in  other  2.  Strauss    v,    Heiss,  48    Md.  292; 

cases."     See  also  Duncan  v.  Cobb,  32  Louisville    Tp.    v.    Portsmouth    Sav. 

Minn.  460.  Bank,  104  U.  S.  469. 

1.  In  Mallroy  v,  Hiles,  4  Mete.  (Ky.)  In    Kennedy    v.     Palmer,    6    Gray 

53,  a  judgment  was   rendered   on   the  (Mass.)  316,  it  was  held  that  an  action 

24th  of   May,   1861,  for  debt  due  by  commenced    before    a    justice  of   the 

note,  the  same  day  on  which  the  gov-  peace  on  the  day  of  the   passage  of  a 

crnor  approved  the   act  entitled  *'An  statute  which  vested  exclusive  jurisdic- 

act  to  suspend  the   circyiit  and   other  tion   of   all  such   actions,  not  already 

courts  in  ,thi6  commonwealth  and    for  pending,  in  a  police  court,  and  which 

other  purposes,"  by  which  the  rendition  took  effect  from  and  after  its  passage, 

of  such  judgments  was  prohibited  from  cannot  be  dismissed  for  want  of  juris- 

the  passage  of  the  act  until  the  ist  day  diction  without  proof  that  it  was  com- 

of  January,  1862.     It  did  not  appear  at  menced  at  a  Liter  hour  than  the  ap- 

what  hour  the  act  was  approved,  nor  at  proval  of  the  act  by  the  governor, 

what  hour  the  judgment  was  rendered.  In  People  v.  Clark,  i  Cal.  406,  the 

It  was  held  that  the  judgment  was  im-  facts  were  as  follows:  Clark  was  elected 

properly  rendered,  because  the  act  >vas  county  judge  at  an  election   regularly 

in  force  during  the  whole  of  the  day .  appointed  and  held.     On  that  day  the 

The  statute   repealing  the  bankrupt  legislature  passed  an  act  repealing  the 

act  took  effect  the  day  it  was  approved,  one  by  virtue  of  which  the  election  was 

which  was  March  3,  1843,  and  as  there  held,  and  conferring  upon  the  governor 

can  be  no  fractions  of  a  day  in  a  ques-  the   power  of   appointment.     The  re- 

tion  of  this  nature,  it  must  be  consid-  pealing    act   was   approved    the   same 

ered  as  being  in   force  from  the  first  day,  but  at  what  hour  of  the  day  did 

moment  of  that  day.     In  re  Howes,  21  not  appear.     Some  days  thereafter  the 

Vt  619;  Tn  re  Welman,  20  Vt.  654.  relator  was  appointed  county  judge  by 

And  where  two  statutes  went  into  ef-  the  governor.    The  court  sustained  the 
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validity  of  the  election,  remarking  that  S.)  198,  that  the  President's  proclama- 

''the  time  of  the  approval  of  the  execu-  tion  took  effect  as  of  the  beginning  of 

tive  ift  a  fact  which  can  be  ascertained  June  34,  1865,  and  covered  all  the  trans- 

and  proven,  and  in  all  cases  where  the  actions  of  that  day  to  which  it  was  ap- 

rights  of  parties  are  in  any  manner  to  plicable,  said :  *'  We  do  not  think  this 

be  affected  by  the  time  of  the  approval,  is  a  case  in  which  fractions  of  a  day 


an  investigation  of  the  question  when 
the  event  (the  passage  of  the  act)  oc- 
curred, should  be  had." 

The  question  was  discussed  with  full- 
ness by  Mr.  Justice  Story  in  Richard- 
son's Case,  2  Story  (U.  S  )  571.  There 
a  petition  for  the  benefit  of  the  bank- 
rupt ^ct  was  filed  in  the  district  court 
on  the  3d  day  of  March.  1843.  about 
noon.  The  act  of  the  3d  of  March, 
1843,  repealing  the  bankrupt  act,  passed 
Congress  and  was  approved  by  the 
President  late  in  the  evening  of  the 
same  day.  It  was  held  that  the  court 
had  jurisdiction  of  the  petition  at 
the  time  when  it  was  filed  and 
acted  upon,  and  that  it  had  fiill  jur- 
isdiction  to  entertain  all   proceedings 


should  be  taken  into  account."  **  This 
language  of  the  chief  justice,"  it  is  said 
in  Louisville  Tp.  v.  Portsmouth  Sav. 
Bank,  104  U.  S.  469,  *'  implies  that  there 
are  cases  in  which  the  court  would  re- 
gard fractions  of  a  day.  Besides  there 
was  no  question  in  that  case,  nor  any 
proof  made  as  to  the  particular  hour  of 
the  day  when  the  proclamation  of  the 
President  was  issued." 

In  Plowman  z\  Williams,  3  Tenn. 
Ch.  181,  it  is  said:  *'A  day  is  in  legal 
contemplation  puncfum  iemporis,  with- 
out fractions,  yet  for  the  ends  of  justice 
a  day  may  be  divided." 

And  in  In  re  Ankrine,  3  McLean  (U. 
S.)  285,  the  court  saj's:  '*Like  many 
technicalities  which  have  grown  out  of 


thereon  to  the  close  thereof,  according     judicial  action,  the  fiction  is  sustained 


to  the  provisions  of  the  bankrupt  act. 
After  reviewing  the  English  cases,  the 
court  said  :  *'  So  that  we  see  that  there 
is  no  reason  to  assert  that  anv  such 
general   rule   prevails   as  that  the  law 


neither  by  justice  nor  reason."  Again, 
in  Grosvenor  v.  Magill,  37  III.  239,  it 
was  held,  that  while  for  many  purposes 
the  law  knows  no  divisions  of  a  day, 
yet  whenever  it  becomes  important  to 


does  not  allow  of  fractions  of  a  day.     the  ends  of  justice,  or  in  order  to  de- 


On  the  contrarj',  common  sense  and 
common  justice  equally  sustain  the 
propriety  of  allowing  fractions  of  a 
day  whenever  it  will  promote  the  pur- 
poses of  substantial  justice." 

In  Lapeyre  v.  U.  S.,  17  Wall.  (U. 
S.)  198,  it  was  said  that  an  act  of  Con- 
gress, unless  it  is  otherwise  declared  by 
law,  becomes  operative  from  the  first 
moment  of  the  day  oi  its  passage ;  and, 
further,  that  '*  fractions  of  a  day  "  are 
not  recognized,  and  "an  inquiry  in- 
volving that  subject  is  inadmissible." 
But  it  will  be  seen  upon  an  examination 


cide  upon  conflicting  interests,  the  law 
will  look  into  the  fractions  of  a  day  as 
readily  as  into  the  fractions  of  any 
other  unit  of  time.  See  also  Metts  r. 
Bright,  4  Dev.  &  B.  (N.  Car.)  173; 
Savage  v.  State,  18  Fla.  970;  Burgess 
V.  Salmon,  97  U.  S.  381. 

The  provisions  of  the  Neiu  Tork 
laws  1S91,  ch.  215,  extending  the  collat- 
eral inheritance  tax  act  to  legacies  or 
distributive  shares  of  the  widow  and 
immediate  relatives  when  exceeding 
$10,000  in  value,  do  not  apply  to  the 
estate  of  a  decedent  who  died  on  the 


of  this  case  that  the  question  presented  morning  of  the  day  on  which  the  act  was 

for  determination  was   not  as  to  the  signed  by  the  governor,  but  before  the 

fractions  of  a  day,  but  whether  a  proc-  time  of  such  signing,  although  ^4ofthe 

lamation    of    the      President    bearing  act  declared  that  it  should  take  effect 

date  June  24,  1865,  took  effect  on  that  immediately.  In  such  case,  the  rights  of 

day  or  on  the  37th  of  June,  1865,  when  the  legatee  having  vested  and  the  act 

it  was  first  promulgated  by  publication  not  being    intended  to  be  retroactive, 

in  the  newspapers.     And  in  Louisville  the  legacy  is   not  subject  to  the  tax. 

Tp.  T'.  Portsmouth  Sav.  Bank,  104  U.  In  re  Dreyfous,  28  Abb.   N.  Cas.  (N. 

S.  469,  the  court  says  that  the  language  Y.)  27. 

above  quoted   from  the  opinion  must,  In  Gardner  v,  Barney,  6  Wall.  (U. 

therefore,  be  taken  as  a  declaration  of  S.)   499,   it  was  held  that  whenever  a 

the  general  rule   which  obtains  when  question  arises  as  to  the  time  when  a 

the  evidence  does  not  show  the  neces-  statute  took  effect,  the  court  may  resort 

sitv  of  regarding  fractions  of  a  day.  to  any  source  of  information,  unless  the 

In  U.  S.  V.  Norton,  97  U.  S.  170,  the  positive  law  has  enacted  a  different  rule, 

court,  while  declaring  upon  the  author-  There  are  decisions  in  the  English 

ity  of  Lapeyre  v,  U.  S.,  17  Wall.  (U.  courts  in  line  w^ith  the  above.    Thus,  in 
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4.  From  Future  Day  Hamed. — When  by  virtue  of  a  provision  of 
the  constitution,  a  statutory  rule,  or  by  force  of  its  own  terms,  a 
statute  is  to  take  effect  a  certain  number  of  days  after  its  enact- 
ment, the  day  of  enactment  is  to  be  excluded  in  computing  the 
time**  When  there  is  a  general  law  providing  that  statutes  shall 
take  effect  a  certain  number  of  days  after  passage,  unless  a  differ- 
ent time  be  named  therein,  and  there  is  nothing  in  a  given  statute 
indicating  a  legislative  intent  that  it  is  to  be  excepted  from  the 
general  rule,  it  may  not  be  excepted.*  A  statute  passed  to  take 
effect  at  a  future  day  must  be  understood  as  speaking  from  the 

Roe  V.  Hersey,  3  Wils.  274,  the  court  sumption  of  law  will  prevail  that  the 

characterized  as  a  mere  fiction  of  law  act  took  effect  from  the  commencement 

the  general  proposition  that  there  are  of  the  day.     Arrowsmith  v»  Hamering, 

no  fractions  of  a  day  ;  that  "  by  fiction  39  Ohio  St.  573. 

of  law  the  whole  time  of  the  Assizes  1.  Thus  if  a  statute  is  to  take  effect 
and  the  whole  session  of  parliament  in  thirty  days  from  and  after  its  pas- 
may  be,  and  sometimes  are,  considered  sage,  passing  on  the  ist  of  March,  it 
as  one  day;"  yet  the  matter  of  fact  would  go  into  operation  on  the  31st  of 
shall  overturn  the  fiction  in  order  to  do  March.  Sutherland  Stat.  Constr.,  §111; 
justice  between  the  parties.  Bemis  v.  Leonard,  1 18  Mass.  502;  19  Am. 

In  Combe  i'.  Pitt,  '3  Burr.  1423,  Lord  Rep.  470;  Bigelow  v,  Willson,  i   Pick. 

Mansfield  expresses  similar  views.     He  (Mass.)  494. 

said  :  '*  But  though  the  law  does  not  And  when  a  statute  is  to  take  effect 
in  general  allow  of  fractions  of  a  day,  thirty  days  after  the  recess  of  the 
jet  it  admits  it  in  cases  where  it  is  ne-  legislature,  the  day  of  adjournment  is 
cessary  to  distinguish,  and  I  do  not  see  to  be  excluded  in  computing  the  time, 
why  the  very  hour  of  the  day  may  not  Simmons  v,  Jacobs,  52  Me.  147. 
be  so  too  when  it  is  necessary  and  can  In  computing  the  ninety  daj's  re- 
be  done,  for  it  is  not  like  a  mathemati-  quired  by  the  West  Virginia  Const., 
cal  point  which  cannot  be  divided."  art.  6,  §  30,  it  is  immaterial  whether  the 

Fmmnptloii —  But  Not  Concluslye. —  day  of  passage  is  counted,  and  the  nine- 
April  18,  1883,  the  Ohio  legislature  tieth  day  rejected,  or  whether  the  nine- 
passed  an  act  (80  Ohio  Laws  169)  tieth  day  is  included  and  the  day  of 
amending  section  6710  of  the  Revised  passage  excluded.  An  act  passed  on 
Statutes,  which  allowed  petitions  in  er-  the  27th  of  February,  1891,  will,  under 
ror  to  be  filed  in  the  Supreme  Court  said  constitutional  provision,  take  ef- 
without  leave,  so  as  to  require  leave  to  feet  on  the  2Sth  day  of  May  following, 
be  first  granted.  It  repealed  the  orig-  State  v.  Mounts,  36  W.  Va.  179. 
inal  section  and  enacted  that  the  sec-  2.  Jackman  xk  Garland,  64  Me.  133, 
tion  •*  shall  txike  effect  and  be  in  force  The  New  York  Collateral  Inherit- 
from  and  after  its  passage,  and  apply  ance  Act  (ch.  483,  New  Tork  Laws 
to  all  cases  hereafter  brought  in  or  into  1885),  is  covered  by  the  provision  of  the 
the  Supreme  Court."  On  the  same  day.  Revised  Statutes  (i  N.  Y.  Rev.  Stat, 
but  whether  before  or  after  this  act  was  157,  §  12),  declaring  that  "  every  law, 
passed  it  did  not  appear,  a  petition  in  '  unless  a  different  time  shall  be  pre- 
error  was  filed  in  this  case  without  scribed  therein,  shall  commence  and 
leave  of  the  Supreme  Court.  On  mo-  take  effect  ...  on  and  not  before  the 
tu)n  to  dismiss  it  was  held,  ist.  This  20th  day  after  the  day  of  Its  final  pas- 
act  took  effect  on  the  day  of  its  pas-  sage  as  certified  by  the  secretary  of 
«age,  and  by  presumption  of  law  from  state."  Accordingly,  where  a  testatrix 
the  commencement  of  the  day,  and  not  died  after  the  passage  of  the  act,  but 
from  its  expiration.  2d.  This  presump-  before  the  expiration  of  the  20  days,  it 
tion  will  not  prevail  where  its  applica-  was  held  that  no  tax  was  payable  upon 
tion  would  work  injustice.  In  such  case  a  legacy  contained  in  the  will.  In  re 
the  exact  time  of  the  day  may  be  shown.  Howe,  112  N.  Y.  100. 
3d._  In  the  absence  of  proof  by  the  But  where  there  is  a  legislative  intent 
plaintiff  in  error  showing  that  his  case  that  a  particular  statute  shall  be  taken 
was  pending  on  that  day  before  the  act  out  of  the  general  rule  and  made  opera- 
Was  passed  and  took  efifect,  the  pre-  tive  immediately,  such  intent  need  not 
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time  it  goes  into  operation  and  not  from  the  time  of  passage: 
Thus,  the  words  "heretofore,"  "hereafter"  and  the  Hke,  have 
reference  to  the  time  the  statute  becomes  effective  as  a  law,  and 
not  to  the  time  of  passage.*  Before  that  time  no  rights  may  be 
acquired  under  it,  and  no  one  is  bound  to  regulate  his  conduct 
according  to  its  terms — it  is  equivalent  to  a  legislative  declaration 
that  the  statute  shall  have  no  effect  until  the  designated  day. 
For  example,  where  the  act  creating  a  new  county  provided  that 
it  should  not  take  effect  until  a  future  day  mentioned,  an  appoint- 
ment by  the  executive  of  the  commonwealth  to  an  office  in  the 
county  before  such  day,  was  adjudged  void  ;*  and  where  a  statute 
made  an  act  a  crime,  a  person  committing  the  forbidden  act  after 

be  affirmatively  expressed ;  it  may  be  the  members  elected  to  each  house  ta- 

inferred  from  the  intention  of  the  leg-  ken  by  yeas  and  nays,  otherwise  direct, 

islature  in  passing  the  statute.     Swann  It  was  held   that   the  word  "passage" 

V.  Buck,  40  Miss.  269.  in  this  section  relates  to  the  date  of  the 

1.  Price  V.   Hopkin,    13   Mich.  318;  passage  of  the  act  by  the  two  houses. 

Rice  V.  Ruddiman,  10  Mich.  125;  l5av-  and  not  to  the  date  of  its  approval  by 

enport  v.  Davenport,  etc.,   R.   Co.,  37  the  governor,  and  .that  the  act  in  ques- 

Iowa  624  ;  Charless  v.  Lamberson,   i  tion  having  passed  both  houses  on  the 

Iowa  435;  63   Am.   Dec.  457  ;  Bennett  27th  of  Feb.,  1891,  became  effective  on 

V,  Bevard,  6  Iowa  82  ;  Evansville,  etc.,  the  28th  day  of  May  following.    State 

R.  Co.  V.  Barbee,  74   Ind.  169.    The  v.  Mounts,  36  W.  Va.  179. 

exception    of   injuries    **  alreadv    sus-  * 2.  Com.  t\  Fowler,  10  Mass.  290. 

tained,"  in  the  Maine  Act  of  1874,  ch.  In   Price    v.  Hopkin,  13  Mich.  318, 

215,  must  be  referred  to  the  time  when  it  was  said  that  the  period  intervening 

the  act  took  effect,  and  not  to  its  date,  between  the  time  of  passage  and  the  day 

In  legal  contemplation   the  words  are  fixed  for  the  statute  to  take  effect  is 

spoken  when  the   act  becomes  a  law.  allowed  to  enable  the  public  to  become 

Jackman  t*.  Garland,  64  Me.  133.    The  acquainted  with  its  provisions. 

Iowa  act  January  24,  1857,  repealed  all  In  Rice  v.  Ruddiman,  10  Mich.  125,  it 

prior  acts  permitting  a  pre-emption  on  was  said  that  a  law  passed  to  take  ef- 

swamp  lands,  but  with  a  proviso  saving  feet  on  a  future  day  must  be  construed 

actual  settlers  on  said  lands  at  the  time  as  if  passed  on  that  day,  and  ordered  to 

of  the  passage  of  the  act.     It  was  held  take  immediate  effect, 

that  said   proviso   referred  to   the  time  The  late  Bankrupt  Law  of  the  United 

of  taking  effect  of  the  act,  and  not  to  States  was  enacted  on  August  19,  1841. 

that  of  its  passage.     Rogers  v.  Vass,  6  It  expressly   provided    that  it  should 

Iowa  405.  take  effect  only  from  and  af^er  Febru- 

Constitution  of  Colorado,  Sirt.  ^^  §  19,  ary  i,  1842.  This  is  equivalent  to  de- 
provides  that  no  act  shall  take  effect  daring  that  it  should  have  no  effect 
until  90  days  after  passage,  except  in  until  that  day,  and  hence  it  did  not  sus- 
case  of  emergency.  General  statutes  pend  the  operation  of  the  Maryland 
of  the  state,  §  2621,  provides  that  "the  Insolvent  Laws  until  that  day.  Lar- 
state  board  of  medical  examiners,  with-  rabee  f.  Talbott,  5  Gill  (Md.)  426;  46 
in  90  days  after  the  passage  of  the  act  Am.  Dec.  637. 

shall,"  etc.     It  was  held  that  the  phrase  By  section  323  of  the  Political  Code 

"  after  the  passage  of  the  act,"  refers  to  of  California,  an  act  of  the  legislature, 

the    time  when   the   act  takes   effect,  not  in  terms  prescribing  when  it  shall 

Harding  v.  People,  10  Colo,  387.  take  effect,  does  not  go  into  operation 

The  30th  section  of  art.  6  of  the  con-  until   the  60th  day   after  its  passage, 

stitution  of   West   Virginia  concludes  Therefore,  the  California  act  of  March 

as  follows  :  "And  no  act  of  the  legisla-  9,  1885,  authorizing  municipal  corpora- 

ture,  except  such  as  may  be  passed  at  tions  of  the  fifth  class  to  obtain  public 

the  first  session  under  this  constitution,  water  w^orks,  not  prescribing  when  it 

shall  take  effect  until  the  expiration  of  should  take  effect,  did  not   become  a 

90  days  after  its  passage,  unless  the  leg-  law  until  May  8,  1885;  and  bonds  is- 

islature  shall,  by  a  vote  of  two- thirds  of  sued  by  a  municipality  of  that  class  for 
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the  passage  of  the  statute,  but  before  the  day  appointed  for  its 
operation,  was  held  not  punishable  thereunder.* 

But  it  seems  that  a  code  regulating  proceedings  in  penal  actions, 
which  is  to  go  into  effect  on  a  future  day,  operates  when  the  day 
arrives  upon  indictments  found  before  it.*  The  statute  is  not 
rendered  inoperative  by  the  fact  that  the  designated  day  falls  on 
Sunday,  as  the  legislature  has  full  power  to  regulate  what  shall 
be  done  or  prohibited  on  that  day.* 

6.  From  Publication. — When  a  statute  provides  that  it  shall  take 
effect  "  from  and  after  its  publication/*  the  day  of  its  publication 
is  to  be  included  in  computing  the  time  when  it  takes  effect ;  but 
the  precise  time  of  its  publication  may  be  shown,  if  the  hour  of 
publication  affects  in  any  wise  an  act  done  on  the  same  day.* 

If  the  act  is  to  take  effect  from  its  publication  in  two  newspa- 
pers,  it  will  not  become  effective  upon  publication  in  one  only.^ 
The  publication  in  two  local  papers  will  not  satisfy  a  requirement 
that  it  be  published  in  the  state  paper.® 

But  a  general  law  has  been  regarded  as  duly  published,  although 
printed  in  the  volume  of  private  laws,  instead  of  the  volume  of 
public  laws  as  provided  by  statute."*^ 

Where  a  statute  is,  by  its  express  terms,  not  to  take  effect  until 
publication  in  a  certain  newspaper,  every  one  is  charged  with  no- 
tice of  this  fact,  and  if  before  such  publication  negotiable  paper  is 
issued  under  it,  the  purchasers  can  acquire  no  rights  thereby.* 

A  mere  verbal  omissipn  or  inaccuracy  in  the  publication  of  a 
statute,  which  does  not  change  its  substance  or  legal  meaning, 
does  not  invalidate  the  publication.®     But  the  publication  of  a 

the  purchase  of  water  works  in  pursu-  1.  State  v.  Bond,  4  Jones  (N.  Car.)  9. 

ance  of  authority  attempted  to  be  con-  2.  LaughUn  v.  Com.,  13  Bush  (Ky.) 

frrred  bv  an  election  held  prior  to  the  261. 

takin^'  effect  of  the  act,  were  nuU  and  8.  Bloomingdale  v.  Seligman,  22  Abb. 

void.    Santa  Cruz  Water  Co.  z\  Kron,  N.  Cas.  (N.  Y.)  q8. 

74  Cal.  222.  4.  Leavenworth  CoaLCo.  v.  Barber, 

Where,  by  an  act  of  the  general  as-  47  Kan.  29.     See  supra,  this  title,  From 

s.mbh',  a  vote  was  to  be  taken  '*  after  Passage, 

the   present  war   is   over/*  and  it  was  6.  Welch   v.    Battern,   47  Iowa   147. 

tiken  the  fourth  Thursday  of  May,  1866,  In  this  case,  it  was  further  held   that 

bt'fore  the  proclamation  of  the  Presi-  the  certificate  of  the  secretary  of  state 

oent  of  the    United  States^  declaring  that  the  act  had  been  published  in  one 

ttiat  the  war  was  at  an  end  and   that  newspaper  would  not  justify  the  infer- 

peace  and  tranquillity  reigned  through-  ence  that  it  had  been  properly  published. 

oui  the  whole  countrv  (issued  on  the  6.  Clark  v,  Janesville,  10   Wis.   136. 

20th  day  of  August,  1866),  such  vote  is  See  also  Hendrickson  v,  Hendrickson, 

anullitVjbcijig  taken  before  the  act  had  7  Ind.  13;  McCool  v.  State,  7  Ind.  378. 

validitv.     Conley  v.  Calhoun  County,  7.  In  re  Boyle,  9  Wis.  264. 

2  W.  Va.  4i^>.  8.  McC lure' T'.  Oxford,  94  U.  S.  129. 

Notice  from  Date  of  Passage — ^Though  9.  In  the  original  publication  of  chap. 

Operation  Postponed. — Though  a  gen-  220,  Wisconsin  Laws,  1859,  there  were 

eral  law,  by  its  terms,  is  not  to  go  into  the  following  omissions:  In  section  3, 

operation  until  a  future  day,  all  persons  providing    for   the    notice   of   sale    of 

are  required  to  take  notice  of  its  exist-  mortgaged  premises,  it  is  first  required 

ence  from  the  date  of  its  approval,  or  at  that  such  notice  shall  be  published  in  a 

any  rate  from  its  publication.     Stine  v,  newspaper    in   the  county  where   the 

Bennett,  13  Minn.  153.  premises  are  situated,  if  there  be  one, 
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statute  omitting  entirely  the  enacting  clause  obviously  does  not 
constitute  a  valid  publication.^ 

A  constitutional  provision  that  "  no  act  shall  take  effect  until 
the  same  shal}  have  been  published  and  circulated  in  the  several 
counties/'  etc.,  means  that  such  act  shall  not  take  effect  in  any 
county  until  it  has  been  distributed  and  published  in  all.^ 

In  some  of  the  states,  a  joint  resolution  of  a  general  nature  re- 
quires the  same  publication  as  any  other  law.* 

and  then  proceeds  as  follows  :  "And  If  1,  In  re  Swartz,  47  Kan.  157.  But  it 
no  newspaper  be  printed  or  published  has  been  held  that  an  act  was  duly  pub* 
in  said  county/'  then  it  is  to  be  printed  lished  so  as  to  give  it  effect,  notwith- 
in  an  adjoining  county,  etc.,  In  the  standingthesignaturesof  the  presiding 
above  quotation  the  words  "printed  or"  officers  of  the  legislature  affixed  there- 
are  left  out,  so  that  it  reads :  **  If  no  to  were  not  published.  Leavenworth 
newspaper  be  published  In  said  county,"  County  v.  Higginbotham,  17  Kan.  62. 
etc.  In  reference  to  this  omission  the  2.  Jones  f.  Gavins,  4  Ind.  305.  When- 
court  said  :  *'  It  does  not  seem  that  this  ever  the  acts,  or  any  portion  of  them, 
could  change  substantially  the  meaning  are  distributed  in  a  bound  volume  in  a 
of  the  provision.  For  whatever  dls-  manner  and  shape  not  substantially 
tinction  there  may  be  between  printing  contrary  to  the  statute  on  that  subject, 
and  publishing  the  laws  as  applied  to  by  the  secretary  of  state,  through  his 
our  system  of  first  publishing  them  in  agents  appointed  for  that  purpose,  in 
a  new^spaper  and  then  printing  them  in  all  the  counties  of  the  state,  they  are 
a  volume,  it  can  hardly  be  supposed,  distributed  or  published  by  authority, 
though  they  use  the  disjunctive  form  And  the  fact  that  directory  provisions 
of  speech,  that  the  legislature  had  in  as  to  the  form  and  binding,  character 
view  any  real  distinction  between  the  or  color  of  material,  division  into  vol- 
printing  and  publishing  of  a  newspaper,  umes,  etc.,  may  not  be  strictly  followed 
so  far  as  the  object  of  publishing  the  by  the  secretary  of  state,  does  not  make 
notice  of  sale  of  mortgaged  premises  the  distribution  of  such  as  are  prepared 
was  concerned.  For  the  language  fairly  and  distributed  by  him  any  the  less  a 
implies  that  the  notice  might  be  pub-  publication  by  authority.  State  v.  Bai- 
lished  in  a  newspaper  that  was  *  printed  *  ley,  16  Ind.  46;  79  Am.  Dec.  405. 
in  the  count}'.  And  assuming  that  the  Under  the  former  constitution  of /»- 
paper  was  merely  *  printed '  there,  and  diana  a  statute  took  effect  in  every 
not  published,  it  is  difficult  to  see  part  of  the  itate  from  the  time  it  was 
how  the  notice  could  be  considered  published  by  authority  at  any  place 
'published,'  or  how  such  an  insertion  within  the  state,  unless  the  act  itself 
would  at  all  subserve  the  purposes  directed  otherwise.  Tredway  f.  Gapin, 
of  the  statute.  The  word  'published'  i  Blackf.  (Ind.)  298. 
would  apply  as  well  to  a  paper  printed  The  constitution  of  Maryland^  vltX.,"^ 
in  the  county  and  circulated  there,  as  to  ^  34,  providing  that  every  law  shall  be 
one  where  the  mere  printing  might  be  recorded,  printed,  published  and  certi- 
done  elsewhere,  but  which  was  first  fied  to  the  courts,  was  not  intended  to 
published  or  circulated  there.  So  that  prevent  a  law  from  going  into  operation 
this  word  really  expressed  the  whole  until  publication  thereof.  Parkinson  v, 
meaning  of  the  legislature."  The  act  State,  14  Md.  185;  74  Am*  Dec,  522. 
contained  a  proviso  that  "  the  provisions  In  Louisiana  a  law  is  not  obligatory 
of  this  act  shall  not  apph%"  etc.  In  the  until  promulgated.  Thus,  a  court  ere* 
first  publication  the  word  "  this "  was  ated  by  statute  continues  to  exist  until 
omitted.  The  court  held  that  the  the  act  repealing  that  statute  has  been 
meaning  was  obviously  the  same  with-  promulgated.  And  the  mere  publica- 
out  this  word,  as  no  court  would  hesi-  tion  of  a  legislative  act  in  the  official 
tate  to  say  even  without  it  that  the  act  journal  is  not  necessarily  a  promulga- 
referred  to  was  the  one  of  which  the  tion  of  the  act.  Promulgation  must  be 
proviso  was  a  part.  Smith  v.  Hoyt,  14  made  by  the  officers,  and  in  the  manner 
Wis.  252.  prescribed  by  law.    State  v.  Judge,  29 

The  same  question  was  involved   in  La.  Ann.  223. 

Mead  v,  Bagnall,  15  Wis.  156,  and  the  8.  State  v.  Board  of  Com'rs,  etc^  of 

above  ruling  was  followed.  School  Fund,  4  Kan.  261. 
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Where  the  act  published  is  a  verbatim  copy  of  the  original  law 
as  filed  with  the  secretary  of  state,  it  takes  effect  according  to  its 
terms  as  published,  although  the  act  as  published  subsequently  in 
the  session  laws  may  not  correspond  with  it.^ 

6.  Upon  a  Contingency. — It  is  competent  for  the  legislature  to 
enact  a  law,  the  ultimate  operation  of  which,  may,  by  its  own 
terms,  be  made  to  depend  upon  a  contingency.*  And  the  con- 
tingency may  be  some  action  on  the  part  of  the  legislature  of 
another  state,'  or  the  result  of  a  vote  of  the  people  of  the  locality 
to  be  affected  by  the  law,* — indeed,  it  makes  no  essential  differ- 
ence what  the  nature  of  the  contingency  is,  so  it  be  an  equal  and 

1.  State  r.  Donehev,  8  Iowa  396.  state    applying    to    transact    business 
Ultimate  Fxoof  of  tlM  Law — Original    within  its  limits  other  and  more  oner- 

Aet. — In  State  v.  Clare,  5  Iowa  509,  it  ous  burdens  and  conditions  than  those 

was  held  that  the  original  act  on  file  in  prescribed  hy  the  general  provisions  of 

the  office  of  the  secretary  of  state  is  the  said  chapter  for  corporations  seeking 

ultimate  proof  of  the  law,  whatever  er-  to  transact  business  in  this  state,  the 

rors  there  may  be  in  what  purports  to  same  burdens  and  conditions  shall  be 

be  copies  thereof.  imposed  upon   corporations  from  that 

In  State  v.  Donehey,  8  Iowa  396,  it  state  applying  to  enter  this,  is  a  corn- 
was  deemed  unnecessary  to  go  to  the  plete  and  absolute  expression  of  the 
extent  of  holding  that  in  any  event  the  legislative  will,  and  though  its  opera- 
original  act  in  the  secretary's  office  is  tion  depends  upon  the  contingency  of 
the  ultimate  proof  of  the  law,  as  the  of-  legislative  action  in  other  states,  is 
fense  was  charged  to  have  been  com-  nevertheless  valid.  The  contingency 
mitted  after  the  publication  of  the  law  named  in  said  section  arises  when  the 
in  newspapers,  afid  before  the  publica-  laws  of  another  state  impose  additional 
tion  in  pamphlet  form,  and  it  could  burdens  and  conditions,  and  is  not  de- 
make  no  dinerence  to  the  defendant  layed  until  some  corporation  of  this 
that  a  mistake  was  made  in  the  publica-  state  is  actually  subjected  to  such  bur- 
tion  of  the  law  after  he  had  committed  dens  and  conditions.  Phoenix  Ins.  Co. 
the  oiTense  charged.  v,  Welch,  29  Kan.  67a.     In  pronounc- 

TratData  of  Pablioatlon^Oortifioate  ing  judgment  in  this  case,  Mr.  Justice 

of  Stereiary  of  State. — In  the  absence  Brewer    observed     that :     *'Our    laws 

of  any  suggestion  which  might  lead  to  abound  in  cases  in  which  a  statute  is 

a  more  accurate  inquiry,  the  date  of  the  made  dependent  upon   the   action    of 

certificate  of  the  secretary  of  state  ap-  some  tribunal  or  body,  or  upon  some 

pended  to  the  published  volumes  of  the  other    contingency,    and    is  therefore 

laws  will  be  taken  to  be  the  true  date  of  practically   dormant  until  such  action 

their  publication.     In  re  Boj'le,  9  Wis.  takes  place  or  contingency  happens." 

264;  State  X'.  Foote,  II  Wis.  15;  Berliner  To  same  effect  is  Home   Ins.  Co.   v. 

v.  Waterloo,    14    Wis.   378;  Clark  v.  Swigert,  104  111.  653.     But  in  Alabama 

Janesville,  10  Wis.  1 19.  a  similar  law  was  adjudged  void.     Clark 

2.  Brig  Aurora  v.  U.   S.,  7  Cranch  v.  Mobile,  67  Ala.  217. 

(U.  S.)  382;    In   re  Olliver,  17  Wis.  4.  People  v,   Salomon,    51    111.    37; 

682;  Lathrop'  v.   Stedman,  43   Conn.  State  f.  Pond,  93  Mo.  606;  St.  Louis  t\ 

583;  Peck  V.  Weddell,  17  Ohio  St.  271;  Alexander,  23  Mo.  483;  States.  Noyes, 

Stater.  Kirkley,  29  Md.  85;  Walton  v,  30   N.  H.  379;   Bank   of  Chenango  t;. 

Greenwood,  60  Me.  356;  Baltimore  v.  Brown,   26   N.  Y.  467;   Noffzigger  v, 

Clunet,23   Md.  449;  Crease   v.   Bab-  McAllister,  12  Kan.  315; /»  repetition 

cock,  23  Pick.    (Mass.)   ^34;  34   Am.  of  Cleveland,   52  N.  J.  L.  188;    Locke's 

Dec.  61;   Burlington   v.   Leebrick,  43  Appeal,  72  Pa.  St.  491,   13  Am.  Rep. 

Iowa  252;   State   i'.   Hunter,  38   Kan.  716;   Groesch   v.   State,   42    Ind.    547; 

578;  Guild  V.  Chicago,  82  111.  472.  Caldwell  v,  Barrett,  73  Ga.  604;  Com. 

*.  Section  17  of  the  Kansas  Act  re-  v,  Weller,  14  Bush  (Ky.)   218;  29  Am. 

l<ting  to  insurance,  ch.  50a,  Compiled  Rep. 407 ;  State  v.  Cooke,  24  Minn.  247 ; 

Ltws  1870,  so  far  as  it  provides  that  31  Am.  Rep.  344;  Alcorn  v,  Hamer,  38 

when  the  laws  of  any  other  state  im-  Miss.  653;  Com.  v.  Bennett,  108  Mass. 

pose   upon  the    corporations  of  this  27 ;  1 1  Am.  Rep.  304 ;  State  v.  Wilcox, 
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a  fair  one,  a  moral  and  legal  one,  and  so  far  connected  with  the 
purpose  of  the  statute  as  not  to  be  a  mere  idle  and  arbitrary  one.* 
But  the  statute  must  be  a  complete  and  absolute  expression  oi 
the  legislative  will — a  law  in  presenti,  to  take  effect  in  futuro^ 
And  the  statute  cannot  be  made  effective  before  the  event  hap- 
pens,  by  any  acts  or  series  of  supplements  passed  upon  the  assump- 
tion that  the  event  has  happened,  and  that  the  law  is  in  force.' 

7.  When  Containing  Emergency  Clanse. — In  many  of  the  states  a 
discretion  is  vested  in  the  legislature,  in  cases  of  emergency,  to 
dispense  with  the  constitutional  provision  fixing  the  time  for 
statutes  to  take  effect,  and  direct  that  a  law  shall  have  effect  be- 
fore that  time.  In  such  a  case,  the  legislature  is  the  sole  judge  of 
the  emergency  which  shall  induce  them  to  anticipate  the  con- 
stitutional period,  and  their  discretion  may  not  be  reviewed  by 
the  courts.*  But  the  direction  must  be  made  in  a  clear,  distinct,  and 

42  Conn.  364;   19  Am.  Rep.  536;  Ban-  inhabitants.    State  v.  New  Haven,  etc., 

croft  V.  Dumas,  21  Vt.  456;  Boyd  v.  Bry-  Co.,  43  Conn.  351. 

ant,  35  Ark.  69;  37  Am.  Rep.  6;  People  2.  Alcorn   v,  Hamer,  38  Miss.  653, 

T'.  Butte,  4  Mont.  179;  47  Am.  Rep.  346;  The  act  which   was  adjudged  uncon- 

People  r.  Fleming,  zoColo.  553;  Clarke  stitutional  in  Barto  v.  Himrod,  8  N.  Y. 

V.  Jack,  60  Ala.  271 ;  Cincinnati,  etc.,  R.  483 ;  59  Am.  Dec.  506 ;  Cole  v,  Stevens, 

Co.  V.  Clinton  County,  i  Ohio  St.  77;  9  Barb.  (N.Y.)  676;  Thorne  v,  Cramer, 

Nichol  V,  Nashville,  9  Humph.  (Tenn.)  15  Barb.  (N.  Y.)  112;   Bradley  v.  Bax- 

252;  New  Orleans  v,  Graihle,   9  La.  ter,  15  Barb.  (N.Y.)   122,  was  submit- 

Ann.   561;  Stone  v.  Charlestown,   114  ted  to  a  vote  of  the  people  in  the  fol- 

Mass.  214;  Bull  1'.  Read,  13  Gratt.  (Va.)  lowing  terms:     By  the  tenth    section, 

78;  State  v.  Copeland,  3  R.  I.  33;  Slin-  it  was  provided,  that  **  the  electors  shall 

ger  v.  Hennerman,  38  Wis.  504;  Smith  determine  by  ballot,  at  the  annual  elec- 

t'.  Janesville,  26  Wis.  291.  tion,  to   be   held  in   November    next^ 

Compare  Santo  v.  State,  2  Iowa  164;  whether  this  act  shall  or  not  become  a 

63  Am.  Dec.  487;  State  v.  Geebrick,  5  law,"   and   by   the   fourteenth  section, 

Iowa  491 ;  State  v.  Beneke, 9  Iowa  164;  "that  in   case   a   majority   of  all   the 

States.  Weir,  33  Iowa    134;    11    Am.  votes  of  the  state  shall  be  cast  for  the 

Rep.  115;  Rice  v.  Foster,  4  Harr.  (Del.)  new  school  law,  then  this  act  shall  be- 

^*l^\  Ex  parte  Wall,  48  Cal.  279;   17  come   a   law,    and   shall   take    effect." 

Am.  Rep.  425 ;    State  %\   Swisher,   17  The  act  was  held  to  be  a  plan  or  pro- 

Tex.  441;  Maize  t'.  State,  4  Ind.  342;  ject  prepared  by  the  legislature  *' to  be 

where   it   is   held   that  the  result  of  a  submitted  to  the  people  to  be  passed 

vote  of  the  people  is  not  a  contingency  or  rejected,"  and  therefore  did  not  de- 

upon  which  a  law  may  be  made  to  de-  rive   its  sanction    from   the  legislative 

pend.  will,  but  depended  upon  the  popular  vote 

But    the   decided   preponderance   of  for  its  force  as  law. 

judicial  opinion  is  otherwise.     And  in  8.  State  v.  Kirkley,  29  Md.  85. 

Sutherland  Stat.  Constr.,  p.  82,  it  is  said  4.  Carpenter      v,      Montgomery,    7 

that  these  cases  "are  now  exceptional,  Blackf.  (Ind.)  415;  Gentile  v.  State,  29 

and   are  simply  out  of  harmony  with  Ind.  409;   Wheeler  v.  Chubbuck,  16  111. 

the  law  as  generally  held  throughout  361  ;  Biggs  z\  McBride,  17  Oregon  640. 

the  country."  In  this  case    it    is    said,  the  constitu- 

1.  State  V.  Parker,   26   Vt.  357.     A  tion  has  vested   in  the  legislature  the 

statute  may   be   passed  to   take   effect  power  to  declare  in  the  body  or  prcam- 

upon   the   failure   of  a  corporation   to  ble  of  an  act  the  emergencies  by  which 

make  up  a  deficiencj*  in  its  assets.    La-  it   may  be   put  in   force   less   than  90 

throp  r.  Stedman,  42  Conn.  583.     And  days  after  the  adjournment  of  the  leg- 

the  operation  of  a  statute  in  regard  to  islature,  and  when   the    emergency  « 

the  stopping  of  railroad  trains  may  be  specified  in  the  act,  the  same  is  conclu- 

made  conditional  upon  the  erecting  of  sive  upon  the  courts, 

a  station  at  a  particular  place  by  the  In  Colorado^  the  emergency  clausCi 
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unequivocal  provision,  and  cannot  be  helped  out  by  any  sort  of 
intendment  or  implication.^ 

If  the  emergency  must  be  declared  in  the  preamble  or  body  of 
the  act,  it  may  not  be  incorporated  with  effect,  in  a  supplement- 
ary act.* 

It  has  been  held  that  the  fact  that  the  legislative  journals  show 
that  a  bill  contained  an  emergency  clause,  when  the  final  vote  in 
both  houses  was  taken  thereon,  cannot  control  in  the  absence 
from  the  bill  of  such  clause  at  the  time  it  was  signed  by  the  exec- 
utive and  presiding  officers  of  the  two  houses.^ 

8.  Postponement  of  Operation  of  Part. — There  is  no  legal  objection 
to  different  provisions  of  the  same  statute  taking  effect  at  differ- 
in  order  to  be  effective,  must  receive  a  the  act  to  be  in  force  from  and  after 
two-thirds  vote  of  all  the  members  its  being  filed  with  the  clerks  of  the 
elected  to  each  branch  of  the  legisla-  circuit  courts  in  their  respective  coun- 
ture,  and  if  not  so  adopted  it  should  be  ties.  It  was  held  that  the  legislature  in- 
struck  out  before  enrollment,  even  tended  the  act  to  be  brought  into  force 
though  the  bill  be  otherwise  constitu-  as  soon  as  it  could  be  distributed  to  the 
tionally  passed.  In  re  Emergency  several  counties,  and  though  there  is 
Clause  (Colo.  1893),  32  Pac.  Rep.  647.       no  express  direction   to   the   secretary 

1.  Wheeler  v.  Chubbuck,  16  111.  361.  of  state  to  distribute  it,  th?  emergency 
A  declaration  by  the  legislature  that  clause  implies  such  a  direction;  also, 
an  act  shall  take  effect  on  a  future  day  that  the  secretary  of  state  is  presumed 
specified,  is  not  of  itself  a  declaration  to  have  done  his  duty,  and,  hence  that 
of  the  emergency  in  the  constitutional  the  act  was  in  force  on  the  20th  day 
sense.  Hendrickson  7\  Hendrickson,  7  of  December  1852.  State  v.  Dunning, 
Ind.  13.  See  also  McCool  v.  State,  7  9  Ind.  20. 
Ind.  378 ;  Mark  v.  State,  15  Ind.  98.  An  act  which  passes  both  houses  of 

In  order  to  take  an  act  out  of  the  the  legislature,  and  which  contains  an 
operation  of  §  23,  art.  3,  of  Illinois  emergency  clause  followed  by  the 
constitution  of  1848,  that  no  public  act  words,  that  the  same  *'shall  take  effect 
of  the  general  assembly  shall  take  ef-  and  be  in  force  from  and  after  its  ap- 
feet  or  be  in  force  until  the  expiration  proval  hy  the  governor,"  but  which  the 
of  60  days  from  the  end  of  the  session  governor  never  approves,  but  vetoes, 
at  which  the  same  may  be  passed,  un-  and  the  same  is  then  duly  passed  by 
less  in  case  of  emergency  the  legislature  both  houses  by  the  requisite  majori- 
shall  otherwise  direct,  the  legislature  ties,  notwithstanding  the  veto,  takes 
must  direct  that  the  act  as  a  whole  and  effect  and  is  in  force  from  and  after 
entirety  shall  take  effect  at  a  different  its  passage.  Biggs  v.  McBride,  17  Ore- 
time,  and  it  is  not  sufficient  that  certain    gon  640. 

parts  of  it  might  bear  a  construction  When  the  legislature,  on  the  day  of 
which  would,  taken  separately,  give  its  final  adjournment,  in  the  due  course 
those  parts  effect  at  an  earlier  period.        of  legislation  sends  a  bill  to  the  gov- 

Where,  therefore,  an  act  to  author-  ernor  for  his  official  action,  and  he  on 
ize  an  election  for  the  removal  of  a  the  same  day  and  after  the  final  ad- 
county  seat,  directed  an  election  to  be  journment  of  the  legislature  files  the 
held  on  a  day  prior  to  the  termination  bill  in  the  office  of  the  secretary  of 
of  the  session,  and  the  election  was  so  state,  without  approval  or  objections 
held,  but  the  act  contained  no  emer-  thereto,  it  becomes  a  law,  and  he  may 
genc}'  clause,  it  was  held  that  an  emer-  not  thereafter  file  objections,  and  if  the 
gency  had  not  been  sufficiently  declared  bill  contains  an  emergency'  clause  re- 
— that  the  act  had  not  taken  effect  when  quiring  it  to  take  effect  from  and  after 
the  election  was  held,  and,  therefore,  its  passage,  it  must  be  deemed  to  be  in 
the  election  was  unauthorized.  Iri-  force  from  and  afler  such  filing.  Tarl- 
quois  County  v.  Keady,  34  111.  293.  ton  v,  Peggs,  t8  Ind.  24. 

The  emergency  clause  in  the  Indiana        2.  Cain  v,  Goda,  84  Ind.  209. 
act  of  June  14,  1852,  regulating  the  re-         3.  In  re  General  Appropriation  Bill, 
'nission  of  fines  and  forfeitures,  declared     16  Colo.  539. 
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ent  times,  at  the  will  of  the  legislature.*  And  the  circumstance, 
that  before  the  time  appointed  for  the  operation  of  the  deferred 
parts  they  are  rendered  inoperative  by  the  adoption  of  a  new  con- 
stitution, will  not  affect  the  parts  already  in  force.* 

V.  Validity  akd  Effect — 1.  Generally. — The  principle  of  the 
English  law  that  Parliament  is  omnipotent,  and  that  an  act  of 
that  body  delivered  in  clear  and  intelligible  terms  may  not  be 
questioned,  or  its  authority  controlled  in  any  court  of  justice,* 
does  not  obtain  in  the  United  States^  where,  on  the  contrary,  a 
legislative  act,  to  have  the  force  of  law,  must  conform  to  the  con- 
stitution.^ A  statute  may  be  within  the  inhibitions  of  the  con- 
stitution as  well  by  implication  as  by  expression.^  In  several 
early  cases,  the  courts  went  so  far  as  to  declare  that  statutes 
passed  against  the  plain  and  obvious  principles  of  common  right 
and  common  reason  were  void  so  far  as  calculated  to  operate  in 
contravention  thereto.®  But  the  more  recent  authorities  are  op- 
posed to  this  view.''  In  dealing  with  constitutional  objections  to 
a  statute,  heed  must  be  given  to  the  canon  of  construction  that 

1.  Plummer  V.  Jones,  84  Me.  58.  In  Car.)  93;  University  of  Marrland  v. 
this  case  it  was  held  that  the  Maine  Williams,  9  Gill  &  J.  (Md.)  365;  31 
Laws  1891,  ch.  34,  §§  I  and  2,  provid-  Am.  Dec.  72;  Hoke  v.  Henderson,  4 
ing  for  the  appointment  of  a  board  of  Dev.  (N.  Car.)  i;  25  Am.  Dec.  677. 
registration,  etc.,  **  immediately  upon  In  Bowman  v,  Middleton,  i  Bay.  (S. 
the  approval  of  this  Act"  became  oper-  Car.)  252,  a  statute  taking  away  the 
ative  by  their  own  terms  upon  the  ap-  freehold  of  one  man  and  vesting  it  in 
proval'of  the  act;  while  the  remaining  another  without  any  compensation  or 
provisions  of  the  act,  as  to  which  no  any  previous  attempt  to  determine  the 
time  was  mentioned,  took  effect,  by  vir-  right,  was  adjudged  void  as  against 
tue  of  Maine  R.  St.  ch.  i,  ^  5,  thirty  common  right  and  the  principles  of 
days  after  the  recess  of  the  legislature.  Magna  Charta. 

Massachusetts  St.   1873,  ch.  286,  unit-  And  in  Morrison  v.  Barksdale,  Har- 

ing  the  cities  of  Charlestown  and  Bos-  per  (S.  Car.)    loi,  it  was  held   that  if 

ton,  is   not  void  for  providing  that  it  consequences  manifestly  against  com- 

shall  take  effect  for  different  purposes  mon  reason,  arise  collaterally  out  of  a 

at  different  times.     Stone  ?'.  Charles-  statute,  it  is  void  pro  tanto. 

town,  114  Mass.  214.     See   also  Clarke  7.  In  Maxwell    v,   Fulton,  119   Ind. 

r.  Rochester,  24  Barb.  (N.  Y.)  446.  23,  it  was  held  that  the  court  may  not 

2.  People  f.  Whiting.  64  Cal.  67.  See  overthrow  a  statute  upon  the  ground 
infra^  this  title,  Statutes  Unconstitu-  that  it  encroaches  upon  the  natural 
t tonal  In  Part.  rights  of   a   citizen,  unless  such  rights 

S.  I  Bl.  Com.  pp.  91,  160,  186.  are  guaranteed  by  constitutional  pro- 

4k.  I   Kent  Com.  448 ;   Loan  Associ-  visions, 

ation  r.  Topeka,  20  Wall.  (U.  S.)  655;  In  Whittington  v,  Polk,   i  Har.  &  J. 

Marbury  v.  Madison,  i  Cranch  (U.S.;  (Md.)  236,  an  act  which  the  court  re- 

137.     In   Com.  V,  Maxwell,  27  Pa.  St.  garded  as  "incompatible  with  the  prin- 

456,  it  is  said  a  law  is  unconstitutional  ciples  of  justice.'*  was  adjudged  valid, 

because  it  is  either  an  assumption  of  It  is  said  by  the  court  in  People  v. 

power  not  legislative  in  its  nature,  or  Gallagher,  4  Mich.   244,  that  it  is  ques- 

because   it   is   inconsistent   with   some  tionable    whether    the    judiciary     has 

provision  of  the  federal  or  state  consti-  power   to   pronounce  an   act  void  be- 

tutton.  cause  it  is  repugnant    to  fundamental 

G.  Evansville  v.  State,  T18  Ind.  426;  principles   not  expressly  declared,  but 

Page  V.  Allen,  58  Pa.  St.  338;  98  Am.  necessarily   implied,    in    a    republican 

Dec.   272.     See  generally   Constitu-  constitution. 

TIONAL  Law,  vol.  3,  p.  670.  And  in  Cooley's  Const.  Lim.  (6th  ed.) 

«.  Hamm   v.   M'Claws,    1    Bay.   (S.  p.  197,  et  seq.^  it  is  laid  down  that  a 
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when  a  statute  is  challenged  as  in  conflict  with  the  fundamental 
law  a  clear  and  substantial  conflict  must  be  found  to  exist,  to  jus- 
tify its  condemnation.*  A  statute  unauthorized  by  the  state  con- 
stitution at  the  time  of  its  passage,  is  void  and  may  not  be  vali- 
dated by  the  subsequent  adoption  of  a  constitutional  amendment.* 
A  territorial  statute  contrary  to  the  Federal  constitution,  or  the 
organic  act,  is  invalid  without  the  express  disapproval  of  Con- 
gress.^ 

2.  Statntes  TJnconstitntional  in  Part. — Part  of  a  statute  may  be  un- 
constitutional  and  void,  and  the  residue  constitutional  and  valid.^ 
The  test  is  not  whether  the  void  and  valid  parts  are  contained  in 

statute  may  not  be  declared  unconstitu-  ual  by  a  subsequent  act  of  Congress 
tional  and  void  by  the  courts  "solely  on  declaring  that  such  act  shall  be  subject 
the  ground  of  unjust  and  oppressive  to  the  state  law.  Such  an  act  removes 
provisions,  or  because  it  is  supposed  to  the  impediment  to  the  enforcement  of 
violate  the  natural,  social,  or  political  the  law  against  such  packages  and  has 
rights  of  the  citizen,  unless  it  can  be  the  same  effect  as  a  precedent  authority 
shown  that  such  injustice  is  prohibited,  of  Congress  to  pass  it. 
or  such  rights  guaranteed  or  protected  S.  People  v.  Clayton,  4  Utah  421  ; 
by  the  constitution;  except  where  the  People  r.  Clayton,  4  Utah  449;  Wil- 
constitution  has  imposed  limits  upon  liams  v.  Clayton,  6  Utah  86. 
the  legislative  power,  it  must  be  con-  4.  In  re  Metropolitan  Gas  Light 
sidered  as  practically  absolute,  whether  Co.,  85  N.  Y.  526;  People  v,  Briggs.  50 
it  operate  according  to  natural  justice  N.  Y.  553;  Slauson  v.  Racine,  13  Wis. 
or  not  in  any  particular  case.  .  .  .  398;  State  v,  Dousman,  28  Wis.  541; 
While  the  parliament  of  Britain  pos-  Dells  v.  Kennedy,  49  Wis,  555;  Gordon 
senses  completely  the  absolute  and  un-  v.  Comes,  47  N.  Y.  617;  People  v. 
controlled  power  of  legislation,  the  Bull,  46  N.  Y.  69;  7  Am.  Rep.  302; 
legislative  bodies  of  the  American  Packard  v.  Lewiston,  5^  Me.  456;  Cole 
states  possess  the  same  power,  except,  v,  Cumberland  County,  78  Me.  532; 
/r>.«/,  as  it  may  have  been  limited  by  the  People  v.  Hall,  8  Colo.  485;  Keokuk 
constitution  of  the  United  States;  and.  Packet  Co.  v.  Keokuk,  95  U.  S.  377; 
second^  as  it  ma^'  have  been  limited  by  £x  parte  Frazer,  54  Cal.  94;  Robinson 
the  constitution  of  the  state.  A  legis-  v,  Bidwell,  22  Cal.  379;  French  v,  Tes- 
lative  act  cannot,  therefore,  be  declared  chemaker,  24  Cal.  548;  Com.  v.  Kim- 
void  unless  its  conflict  with  one  of  these  ball,  24  Pick.  (Mass.)  361;  35  Am.  Dec. 
two  instruments  can  he  pointed  out."  326;  Clark  v.  Ellis,  2   Blackf.  (Ind.)  8; 

1.  Sweet  V,  Syracuse,  129  N.  Y.350;  People  v.  Cooper,  83  111.  585.  To  same 
Fletcher  v.  Peck,  6  Cranch  (U.  S.)  87;  effect, -S*  parte  Towles,  48  Tex.  413; 
Dartmouth  College  v.  Woodward,  4  State  v,  Clinton,  28  La.  Ann.  201;  Ex 
Wheat.  (U.  S.)  518.  See  infra^  this  parte  Wells,  21  Fla.  280;  Lombard  v, 
title.  Interpretation,  Antioch  College, 60 Wis.  459 ;  Christ}'  v. 

2.  State  7'.  Tufly,  20  Nev.  427;  19  Am.  Sacramento  County,  39  Cal.  3;  State  t». 
St  Rep.  324.  Perry  County,  5  Ohio  St.  507;  O'Brien 

But  it  has  been  held  that  an  act  which  v,  Klrenz,    36  Minn,    136;    SHnger   x\ 

is  defective  on  constitutional  grounds  Henneman,    38    Wis.    504:   Sparhawk 

may  be  cured  by  subsequent  enactment  r.  Sparhawk,  116   Mass.  315;  Central 

in  the  form  of  an  amendment  or  supple-  Branch  U.  P.  R.  Co.  v.  Atchinson,  etc., 

ment.    State  r.  Rynp,  49  N.  J.  L.  603 ;  R.  Co.,  28  Kan.  453 ;  State  v.  Pond,  93 

State  T'.  Yard,  42  N.  J.    L.  357;  Sweet  Mo.  606;  Campan  v.  Detroit,  14  Mich. 

V.  Syracuse,  129  N.  Y.  337.  276;  Willard  v.  People,  5  111.  461  ;  State 

And /»  rff  Van  Vliet,  43  Fed.  Rep.  r.  Newton,  59  Ind.  173;  Rood   r.   Mc- 

765,11  was  said  that  an  act  of  a  state  Cargar,  49  Cal.  117;  State  v.  Ramsey 

legislature  passed  in  the  exercise  of  the  County,  48  Minn.  236;  Benedict  v,  Co- 

poh'ce  power  of  the  state,  inoperative  lumbus  Constr.  Co.,  49  N.  J.  Eq.  23; 

on  liquor  in  the  original  package,  when  State  r.   Snow,  3   R.   I.  64;   State  v, 

passed,  for  want  of  congressional   li-  Clarke,  54  Mo.   i;  14  Am.   Rep.  471; 

cense,  is  rendered  operative  and  effect-  Muldoon  v.  Levi,  25  Neb.  457;  Albany 
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the  same  section,  for  the  distribution  into  sections  is  purely  arti- 
ficial ;  but  rather,  whether  they  are  essentially  and  inseparably 
connected  ;  *  as  it  would  be  inconsistent  with  all  just  principles  of 
constitutional  law  to  adjudge  enactments  not  obnoxious  to  any 
just  constitutional  exceptions,  void,  because  they  are  associated 
in  the  same  act,  but  not  connected  with  or  dependent  on,  others 
which  are  unconstitutional*  The  rule  is  that  where  the  pro- 
visions are  so  interdependent  that  one  may  not  operate  without 
the  other,  or  so  related  in  substance  and  object  that  it  is  impos- 
sible to  suppose  that  the  legislature  would  have  passed  the  one 
without  the  other,  the  whole  must  fall ;  but  if  when  the  unconsti- 
tutional p6rtion  is  stricken  out,  that  which  remains  is  complete 
in  itself  and  capable  of  being  executed  in  accordance  with  the 
apparent  legislative  intent,  it  must  be  sustained.^ 

County    V.    Stanley,    105    U.  S.  305;  sary   to  accomplish   its  purposes,  and 

Mills  V,  Sargent,  36  Cal.  379;  Nelson  v,  such  provisions  being  invalid,  the  whole 

People,  33  111.  391 ;   In  re  De  Vancene,  must  fail.  People  x\  Porter,  90  N.  Y-68. 

31  I  low.  Pr.  (N.  Y.)  289;  Campbell  v.  The  provisions  of  New  York  Laws 

Mississippi  Union  Bank,  6  How.  (Miss.)  of  1873,   ch.   239,  for   the   removal  of 

625;  Exchange  Bank  t;.  Hinds,  3  Ohio  causes  into  the  supreme  court  and  a 

St.  i;   Allen   v.   Silvers,   22   Ind.  491;  change  of  the  place  of  trial,  are  not  af- 

VVakely  t*.  Mohr,  15  Wis.  609;  Lyman  fected  by  the  unconstitutionality  of  that 

V.  Martin,  2  Utah  136;  State  v,  Rosen-  portion  of  the  chapter  which  provides 

stock,   11    Nev.  128;   Gamble   v,    Mc-  for  the  extension  of  the  jurisdiction  of 

Crady,  75  N.  Car.  509;   Bucky  f .  Wil-  the  courts  mentioned  in  it.    Darragh  v. 

lard,  16  Fla.  330.  McKim,  2  Hun  (N.  Y.)  337. 

1,  Com.  T'.  Hitchings,  5  Gra}'  (Mass.)  The  Arkansas  act  of  April  3,  1879, 
482;  Fisher  v.  McGin,  i  Gray  (Mass.)  distributing  portions  of  the  territory  of 
I ;  61  Am.  Dec.  381;  People  v,  Kenney,  Clark  county  to  other  counties,  is  an 
96  N.  Y.  294;  Deryee  v.  New  York,  96  indivisible  act,  and  being  void  in  part 
N.  Y.  477;  State  v.  Marsh,  37  Ark.  must  fail  as  a  whole.  Bittle  v.  Stuart, 
356;  Powell  r.  State,  69  Ala.  10;  Peo-  34  Ark.  224. 

pie   V.   Nally,  49   Cal.  478;   Tripp   v.  As   the  main  purpose  of  the  Ne-x 

Overocker.  7  Colo.  72.  York  act,  1886,  ch.  418,  laws  of  1886, 

2.  Com.  t'.  Clapp,  5  Gray  (Mass.)  97.  which  is  to  dispense  with  appeals  from 
8.  Com.  r.  Hitchings,  5  Gray  (Mass.)  judgments  of  the  general  term  of  the 

482;  Fisher  7'.  McGin,  i  Gray  (Mass.)  city  court  to  the  court  of  common  pleas, 

1;  61  Am.  Dec.  381;  Warren  r.  Charles-  must  fail  as  unconstitutional,  and  as  all 

town,   2    Graj'   (Mass.)   84;    Com.    v,  the  provisions  are  connected,  being  parts 

Clapp,  5  Gray  (Mass.)  97;  Meshmeier  v.  of  a  single  scheme,  the  incidental  provi- 

State,  II  Ind.  482;  State  v,  Wheeler,  25  sions  must  fail  also.  Jones  i*.  Jones,  104 

Conn.  290;  Burkholtz  v.  State,  16  Lea  N.  Y.  234;  Black  i'.  Trower,79  Va.  123. 

(Tenn.)  71,    Berry  v.   Baltimore,  etc.,  That  part  of  fF/jf<7«j«»  Laws  of  1S79, 

R.  Co.,  41   Md.  446;  60  Am.  Rep.  69;  ch.  235,  §  8,  which  provides  that  no  vote 

State  X'.  Baltimore  County,  29  Md.  521;  shall  be  received  at  any  general  elec- 

Hagerstown    i\  Dechert,   32  Md.  369;  tion,  unless   the   name   of  the   person 

Darby  r.  Wilmington,  76  N.  Car.  133;  offering  to  vote  be  on  the  register  com- 

White  t'.  Lincoln,  5  Neb.  515;  Holms-  pleted  by  the  bodrd  of  registry  as  pre- 

berg  7'.  Ilauck,  16   Neb.  338;  State  v,  viously  provided  in  said  act,  excepting 

Lancaster  County,  6  Neb.  474;  17  Neb.  only  the  case  of  persons  who  may  have 

85;    State  f.  Hurds,  19  Neb.  316;   Ex  become    qualified    voters    before  such 

parte  Thompson,  16  Neb.  239;   In    re  election  but  after  the  completion  of  such 

Groff,  21    Neb.  647;   59  Am.  Rep.  859.  register,  is  violative  of  §   i,  art.  3,  of 

The  provision  of  the  New  York  act  the  state  constitution,  which  defines  the 

of  1881,  ch.  415,  Laws  of  1881,  to  estab-  qualifications  of  electors;  and  that  pro- 

lish  the  Niagara  police  district,  being  vision  being  an  essential  part  of  the  act, 

an  essential  part  of  the  act  and  neces-  without  which  it  cannot  be  supposed  . 
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« 

that  the  statute  would  have  been  en-  form,  and  the  portion  declared  to  be 

acted,  the  whole  act  is  invalid.     Dells  constitutional  must  remain  in  full  force 

V.  Kennedy,  49  Wis.  555.  as  if  that  had  been  the  whole  of  the  act 

That  part  of  the  nth  section  of  the  originally." 
California  act  of  1856  (Stats.  1856),  Inasmuch  as  it  is  clearly  unreason- 
"for  the  protection  of  actual  settlers  able  and  improbable  that  the  legislature 
and  to  quiet  land  titles,"  which  declares  would  have  passed  the  Ohio  Act  of 
that  a  suit  on  a  patent  shall  be  brought  1883,  commonly  called  the  Scott  Law, 
within  two  years  from  the  date  of  the  80  Ohio  Laws  164,  amended  in  1884,  81 
patent,  is  unconstitutional;  the  general  Ohio  Laws  204,  with  the  provision 
provisions  of  the  act  being  conceded  giving  a  lien  for  the  tax  on  premises 
to  be  unconstitutional,  this  particular  occupied  by  tenants  eliminated  there- 
clause  also  falls  because  it  is  not  an  in-  from,  the  whole  act,  so  far  as  it  provides 
dependent  provision  constitutional  in  for  an  assessment  or  tax,  is  unconstitu- 
itself  and  capable  of  enforcement  with-  tional  and  void.  State  v.  Sinks,  42 
out  reference  to  the  body  of  the  act.  Ohio  St.  345. 
Lathrop  i*.  Mills,  19  Cal.  514.  The  first  section  of  the  Arkansas  act 

If  in  an  act,  unconstitutional  in  its  conferring  exclusive  jurisdiction  in  mis- 
main  features,  there  is  found  a  provision  demeanors  upon  justices'  courts  is  un- 
which  is  constitutional,  that  provision  constitutional,  but  the  second  section 
may  be  carried  out,  providing  it  is  en-  being  separate  and  distinct  from  the 
tirely  disconnected  from  the  vicious  first  and  not  in  conflict  with  the  consti- 
portions  of  the  act.  And  the  legisla-  tution,  is  valid.  State  v,  Devers,  34 
ture  is  presumed  to  intend  that,  not-  Ark.  188 ;  Morrison  v.  State,  40  Ark. 
withstanding  the  invalidity  of  the  other  448. 

portions  of  the  act,  this  particular  pro-  So  much  of  the  fifth  and  sixth  sec- 
vision  shall  stand.  The  saving  of  the^  tions  of  the  Florida  act  of  March  3, 
particular  provision,  even  when  not  up-  1883,  attempting  to  confer  judicial 
on  its  face  unconstitutional,  is.  matter  power  upon  the  board  of  county  com - 
of  legislative  intent.  Lathrop  v.  Mills,  missioners,  is  unconstitutional,  but  be- 
19  Cal.  514.  ing  separable  from  the  remainder  of  the 

The  9th  section  of  the  Ohio  act  of  act,  does  not  taint  it  with  illegality. 
April  9,  1856,  which  excepts  from  State  v.  Brown,  19  Fla.  563. 
its  operation  certain  counties  therein  In  Lea  v.  Bumm,  83  Pa.  St.  237,  it 
named,  and  limits  the  operation  of  the  was  held  that  the  main  and  largely  ex- 
entire  act  to  the  jurisdiction  of  the  ecuted  parts  of  an  act  of  assembly  will 
common  pleas  in  certain  counties  only,  not  be  rendered  void  because  other 
to-wit,  those  not  excepted  from  its  op-  portions  of  the  act,  not  called  into  life 
eration,  is  so  essentially  connected  with  on  account  of  their  contingent  relation 
the  subject-matter  and  manifest  legisla-  to  the  main  parts  of  the  act,  are  uncon- 
tive  intent  of  the  entire  act  that  it  may  stitutional  and  void, 
not  be  separated  and  rejected  as  void,  Statute  Contemplating  Two  or  More 
leaving  ihe  balance  of  the  act  to  stand  Objects. — If  a  statute  attempts  to  ac- 
with  the  uniform  operation  in  con-  complish  two  or  more  objects  and  is 
fonnity  with  the  constitution.  Kelley  void  as  to  one,  it  may  still  be  in  every 
V.  State,  6  Ohio  St.  269.  respect  complete  and  valid  as  to  the 

Conceding   that  J^  9  and  10    of  the  other.     People  v.  Cooper,  83  111.  584 ; 

Michigan  Act,  398,  of  the  local  acts  of  Hinze  v.  People,  92  111.  406. 

1885,  amending   the    charter    of    the  Thus,  the  act  of  incorporation  of  the 

city  of  Detroit,  to  be  invalid,  they  do  town   of    Hagerstown,     M airland,    of 

not  impair  the  validity  of  the  remain-  i860,  is  constitutional  and  valid  so  far 

ing  portion  of  the  act,  which  is  capable  as  it  confers  police  powers  on  the  may- 

of  enforcement  even  if  these  sections  or,  while  it  is  invalid  so  far  as  it  vests 

are  stricken   out.     Attorney    Gen*l  v,  in  him  judicial  power.     Hagerstown  v. 

Amos,  60  Mich.  372.  Dechert,  32  Md.  369. 

In  State  v,  Copeland,  3  R.  I.  33,  it  is  And  an  act  creating  an  inferior  court 

said  :    "  We  suppose  there  can  be  no  in  a  city  and  giving  jurisdiction  within 

doubt  that  one  portion  of  an  act  may  the  city,  and  also  in  the  township  with- 

be  declared   unconstitutional   and   the  out  the  city,  will  be  valid  in  conferring 

residue  of  the  same  act  constitutional  jurisdiction   within  the  city,  whatever 

and  valid.     In  such  a  case,  the  portion  may  be  considered  as  to  the  validity  of 

so  declared  to  be  unconstitutional  is  as  that  portion  of  the  act  purporting  to 

U  it  had  never  been  passed,  even  in  extend  the  jurisdiction  outside  the  ter- 
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3.  StatnteB  Ambignons,  Defective,  or  Inooxuriftent. — Statutes  so  am- 
biguous or  defective  in  their  terms  as  to  convey  no  definite  or 
certain  meaning  are  invalid,  as,  for  example,  a  statute  prohibiting 
the  sale  of  liquor  within  a  specified  distance  of  a  certain  church, 
there  being  two  churches  answering  the  description.^  So  a  stat- 
ute directing  the  widening  of  streets  according  to  a  procedure 
therein  described,  but  describing  no  procedure,  is  to  that  extent, 
inoperative ;  *  as  is  a  statute  directing  the  payment  of  money, 
but  making  no  appropriation.^  But  a  penal  statute  that  prescribes 
punishment  in  the  discretion  of  the  court  by  imprisonment  in 
either  the  penitentiary  or  state  prison,  and  by  fine,  is  not  void  by 
reason  of  the  fact  that  in  many  of  the  counties  of  the  state  there 
is  no  penitentiary.*  When  two  statutes  are  irreconcilably  incon- 
sistent, the  one  last  enacted  is  considered  in  force,  as  being  the 
later  expression  of  the  legislative  will.^ 

ritorial   limits   of   the  city.      Reid   v,  Hiatt,  30  S.  Car.  360;  14  Am.  St.  Rep. 

Morton,  X19  111.  118.  910;   Faut  v,  Gibbs,  54  Miss.  396;  Reed 

But  where  an  act  provides  for  the  v.  Omnibus  R.  Co.,  33  Cal.  212;  Irvin 

dissolution    and   reincorporation   of  a  v.  Gregory,  86  Ga.  605;  Gager  t'.  Prout, 

municipality,  and   it  is  clear  that  the  48  Ohio  St.  89;  Baker  xk  State,  80  Wis. 

dissolution  was  authorized   only   as  a  416;  Dacres  v.  Oregon  R.,  etc.,  Co.,  i 

step  looking  to  and  a   foundation   for  Wash.  525;    Normon  v,  Boaz,  85  Ky. 

the    reincorporation,    if    that  portion  557;    Wooten    v.   State,   24    Fla.  335; 

which  provides  for  the  reincorporation  Rogers  v.  Jacob,  88  Ky.  502;  Jaehne  v. 

is  unconstitutional,  the  whole  act  must  New  York,    128   U.   S.    189;   ajf^g  35 

fail.     State  v.  Stark,  18  Fla.  255.  Fed.  Rep.  357;  Lawton  v.  Steele,  119 

A  law  18  entire  when  each  part  has  a  N.  Y.  226;  16  Am.  St.  Rep.  813;  Peo- 

feneral  influence  over  the  rest.  Second  pie   v,  McFadden,  81  Cal.  489;  15  Am- 

lunicipality  v.  Morgan,  i  La.   Ann.  St.  Rep.  66 ; /»  re  Liquors  of  McSoley, 

hi;  Quinlon  v.  Rogers,  12  Mich.  168.  15  R.  I.  608;  Wilkins  v.  State,  113  Ind. 

The  strUdng  out  of  an  nnconstltn-  514;  Treasurer  v.  People's,  etc.,  Bank, 

Uonal  part  is  not  necessarily  by  eras-  47  Ohio  St.  503;  In  re  Malone  Water 

ing  words,  but  it  may  be  by  disregard-  Works  Co.,  38  N.  Y.  St.  Rep.  95;  Em 

ing  the  unconstitutional  provision  and  parte  Christensen,  85  Cal.  208;  Field 

reading  the  statute  as  though  that  pro-  v,  Clark,  143  U.  S.  649;  St.  Louis,  etc., 

vision  were  not  there.     Waite,  C.  J.,  in  R.  Co.  v.  State,  55  Ark.  200 ;  Mathias 

Florida  Cent.  R.  Co.  v.   Schutte,  105  v.  Cramer,  73  Mich.  5;  Romaguano  f. 

U.  S.  118.  Crook,  85  Ala,  226;  Dupee  v.  Swigert, 

Ck>rporate  Charter. — If  the  void  por-  127  111.  494. 

tionof  a  corporate  charter  was  not  the  1.  State  v,  Bartlow,  91  N.  Car.  550; 

inducement  to,  nor  consideration   for,  49  Am.  Rep.  652. 

the  enactment  of  the  other  provisions,  2.  Chaffee's   Appeal,   56  Mich.   244. 

and  by  striking  out  the  void  part  there  See  also  Hughes' Case,i  Bland  (Md.)  46. 

are  still  left  valid  provisions  amply  suf-  8.  Pillow  v,  Gaines,  3  Lea  (Tenn.)  466. 

iicient  to  enable  the  municipality  fully  4.  People  v,  Borges,  6  Abb.  Pr.  (N. 

to  perform  all  its  functions,  the  charter  Y.)  132. 

is  not  vitiated.     So  held  in  regard  to  a  5.  Hurst  v.    Hawn,  5   Oregon   276; 

charter  containing  an  unconstitutional  Grant  County  v.  Sels,  5  Oregon  243; 

provision  relative  to  the  exercise  of  the  Rex.  r.  Middlesex,  i   Dowl.  P.  C.  117. 

power  of  eminent  domain.     In  re  Mid-  See  infra^  this  title,  Repeal.  The  Mary- 

dletown  82  N.  Y.  196.     And  in  regard  land  acts,  1886,  chapters  261  and  4971 

to  a  charter  containing  a  provision  un-  both  repealing  §  7  of  art.  60,  of  the  code, 

constitutionally  restricting  the  right  to  relating  to  marriage   licenses,  and  ir- 

vote  for  officers.     State  v.  Tuttle,   53  reconcilably   inconsistent  in  their  pro- 

Wis.  45.  visions,  were  passed  on   different  days. 

For   further  examples  of  statutes  in  but  approved  on  the  same   day;  and  it 

this  connection,  see  cases  cited  above :  was  held  that,  in  the  absence  of  evidence 

and  also  the  following  cases :  Utsy  v,  to  the  contrary,  they   were  to  be  pre- 
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4.  Statutes  as  Eridence. — A  statute  reciting  a  former  statute  is 
evidence  thereof.^  Recitals  in  a  public  statute  may  constitute 
evidence,  prima  facie  or  conclusive,  of  the  facts  alleged  :*  as  for 
example,  where  an  information  for  a  libel  contained  an  in- 
troductory averment  that  great  outrages  had  been  committed 
in  certain  parts  of  the  country,  the  preamble  of  an  act  of  parlia- 
ment reciting  the  existence  ojf  outrages  of  that  description  was 
held  admissible  for  the  purpose  of  proving  the  averment ; '  so  a 
recital  of  a  state  of  war  in  the  preamble  of  a  public  statute  may 
be  evidence  of  the  existence  of  a  state  of  war.*  In  the  case  of 
private  statutes,  recitals  are  held  to  be  evidence  as  between  the 
commonwealth  and  the  applicant  or  party  for  whose  benefit  the 
act  was  passed,  but  not  as  between  the  latter  and  other  individ- 
uals.*^  An  act  of  the  legislature  granting  an  absolute  divorce  to 
the  husband  obtained  pending  a  suit  for  divorce  a  mensa  and  ali- 
mony instituted  by  the  wife,  has  been  held  admissible  as  evidence 
in  the  latter  proceeding.® 

VI.  Titles  ahd  SinBJECTS  TJndeb  CoNSTiruriONS— 1.  Constltntional 
ProyisionB. — Many  state  constitutions  contain  provisions  designed 
to  compel  the  title  of  a  statute  to  indicate  the  subject-matter. 
The  purpose  of  these  provisions  is  apparent.  They  are  designed 
to  preclude  the  enactment  of  omnibus  bills  embracing  irrelevant 
matters  sometimes  obscured  in  the  body  of  the  bill,  and  not  in- 
frequently  obscured  intentionally  for  the  purpose  of  precluding 
opposition  which  might  be  anticipated  in  the  case  of  knowledge 
of  the  contents  of  the  bill.  The  substance  of  these  constitutional 
provisions  usually  is  that  no  law  shall  embrace  more  than  one 
subject,  and  that  that  subject  shall  be  expressed  in  the  title. 
Sometimes  the  provision  is  that  the  subject  shall  be  clearly  ex- 
pressed in  the  title ;  sometimes  it  is  qualified  by  the  addition  of 
"and  matters  properly  connected  therewith."  Sometimes  the 
word  "  object  **  is  used  instead  of  subject,  but  in  the  same  sense. 
Sometimes  general  appropriation  bills  are  made  an  exception. 
In  some  constitutions  it  is  provided  that  an  act  wherein  this  pro- 

8unied  to  have  been  approved  in  their        In   Bank  of  U.   S.  v.  Macalester,  9 

numerical  order,  and  the  one  bearing  Pa,  St,  475,  where  a  set-ofF  was  allowed 

the    greater    number    considered    the  of  coupons  payable  hy  a  bank  out  of 

latest  expression  of  the  will  of  the  leg-  funds  raised  by  the  state  for  canal  pur- 

islature.    State  v.  Davis,  70  Md.  237.  poses   and  deposited  in   such  bank,  it 

See  also  Strauss  v.  Heiss,  48  Md.  292.  was  held  to  be  no  ground  for  reversing 

1.  Lord  V.  Bigelow,  8  Vt.  445.  the  judgment,  that  the  act  of  Congress 

2.  Greenl.  on  Ev.  (14th  ed.),  ^  491.  in  aid  of  such  canal  and  the  act  of  the 
8.  Rex  V.  Sutton,  4  M.  &  S.  532.  state  legislature  respecting  the  same 
4.  Rex  V,  De  Berenger,  3  M.  &  S.  68.  were  admitted  in  evidence. 

The  Virginia  Stat,  of  1796,  express-  6.  State   v.   Beard,    i    Ind.  460;  El- 

ly  recognizing  the  proceedings  of  the  mondorfF  v.  Carmichael,  3  Litt  (Ky.) 

commissioners   prior  to  that  time  rela-  472;    14  Am.   Dec.  86;    Parmelee  v, 

tive  to  the  Illinois  grant,  is  sufficient  Thompson,  7  Hill  (N.  Y.)  77;  Lothrop 

evidence  of  the  previous  surrender  of  xk  Stedman,  42  Conn.  583;  Branson  v, 

title  by  that  state  to  the  commissioners  Wirth,  17  Wall.  (U.  S.)  32. 

in  conformity  with  her  laws.  Henthom  6.  Roberts    v,  Roberts,  54  Pa.   St 

V.  Doe,  I  Blackf.  (Ind.)  157.  265. 
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vision  is  disregarded  shall  be  void  only  as  to  that  part  not  ex- 
pressed in  the  title.  Sonnetimes  a  provision  is  limited  in  its 
operation  to  private  and  local  bills.^ 

Usually  these  constitutional  requirements  are  deemed  manda- 
tory.*  But  the  Ohio  courts  have  construed  such  a  provision  to  be 

1.  See  the  constitutions  of  the  vari-  298,  the  court  said:  "The   title  of  an 

ous  states.  act  often  afforded  no  clew  to  its  con- 

In  People  v.  Mahaney»  13  Mich.  481,  tents.      Important    general    principles 
the  court,  hy  Cooley,  J.,  said,  in  this  were  found  placed  in  acts  private  or 
connection  :  "  The  practice  of  bringing  local    in    their    operation  ;    provisions 
together  into  one  bill,  subjects  diverse  concerning  matters  of  practice  or  judi- 
in  their  nature  and  having  no  necessary  cial   proceedings  were    sometimes    in- 
connection,  with  a  view  to  combine'  in  eluded  in  the  same  statute  with  matters 
their  favor   the   advocates  of  all,  and  entirely  foreign  to  them,  the  result  of 
thus  secure  the  passage  of  several  meas-  which  was  that  on  many  important  sub- 
ures,  no  one  of  which  could  succeed  jects  the  statute  law  had  become  almost 
upon  its  own  merits,  was  one  both  cor-  unintelligible,   as  they   whose    duty   it 
ruptive  of  the  legislature  and  dangerous  has   been  to  examine  or  act  under  it 
to  the  state.     It  was  scarcely  more  so,  can  well  testify.    To  prevent  any  fur- 
however,  than  another  practice,  also  in-  ther  accumulation  to  this  chaotic  mass 
tended  to  be  remedied  by  this  provi-  was  the  object  of  the  constitutional  pro- 
sion,    by    which,    through    dexterous  vision  under  consideration." 
management,  clauses  were  inserted  in        The  purpose  of  these  provisions  and 
bills,  of  which  the  title  gave  no  intima-  the  evils  at  which  they  were  designed  to 
tion,  and  their  passage  secured  through  strike  are  adverted  to  in  Sun  Mut.  Ins. 
legislative  bodies,  whose  members  were  Co.  v.  New  York,  8  N.  Y.  241 ;  State  v. 
not  generally  aware  of  their  intention  Davis  County  Judge,  2  Iowa  280;  Davis 
and  effect.     There  was  no  design  by  v.  State,  7  Md.  151;  Indiana  Central  R. 
this  clause  to  embarrass  legislation  by  Co.   v.   Potts,   7   Ind.  681;    Hingle    v, 
making  laws  unnecessarily  restrictive  State,  24  Ind.  28;  People  v.  Institution 
in  their  scope  and  operation,  and  thus  of  Protestant  Deaconesses,  71  III.  229; 
multiply  their  number ;  but  the  framers  State    v.   Ah    Sam,    15    Nev.    27;    37 
of  the  constitution  meant  to  put  an  end  Am.  Rep.  454 ;  Harrison  v.  Mil-waukee 
to  legislation  of  the  vicious  character  County,  51  Wis.  645;  Albrecht  v.  State, 
referred  to,  which  was  little  less  than  a  8  Tex.   App.   216;   34  Am.  Rep.  737; 
fraud  upon  the  public,  and  to  require  Hope  v,  Gainesville,  72  Ga.  246;  State 
that  in  every  case  the  proposed  meas-  v,  Ranson,  73  Mo.  78;  State  v.  Govern, 
ure  should  stand  upon  its  own  merits,  47  N.J.  L.  3^8.     And  in  Cooley's  Con- 
and  that  the  legislature  should  be  fairly  stitutional   Limitations  it  is  said:  "It 
satisfied  of  its  design  when  required  to  may    therefore  be  assumed  as  settled 
pass  upon  it."  that  the   purpose  of  these  provisions 

In  Bacon's  Abridgment,  Statute  F,  was,  first,  to  prevent  hodge-podge  or 

it  was   said:  "Who  would    expect  to  *  log  rolling*  legislation;  second,  to  pre- 

find  a  most  material  alteration  of  the  vent  surprise  or  fraud  upon  the  legisla- 

statute  of  distributions  in  a  law,  the  title  ture  by  means  of  provisions  in  bills  of 

of  which  is  *An  act  for  the  renewal  and  which  the   titles  gave   no   intimation, 

continuance  of  several  acts  of  parlia-  and   which   might   therefore  be   over- 

ment.*  "  looked  and  carelessly  and  unintention- 

In  Savannah  v.  State,  4  Ga.  38,  the  ally  adopted;  and,  third,  to  fairly  ap- 

Yazoo  act  is  spoken  of.    This  act  was  prise  the  people,  through  such  publica- 

entitled  **  An  act  for  the  paj'ment  of  the  tion   of  legislative   proceedings    as    is 

late  state  troops;"  but  its  provisions  usually  made,  of  the  subjects  of  legisla- 

placed  a  large  area  of  public  lands  in  tion  that  are  being  considered,  in  order 

the  hands  of  speculators.  that    they    may    have   opportunity   of 

It  is  a  matter  of  common  knowledge  being  heard    thereon,  by    petition   or 

that  congressional   appropriation   bills  otherwise,  if  they  shall  so  desire." 
frequently  embrace  all  sorts  of  incon-        2.  In   Cannon   v.   Mathes,  8   Heisk. 

gruous  matters   introduced  by  way  of  (Tenn.)  504,  the  court  referred  to  the 

riders  and  otherwise.  language  of   the   Tennessee  provision, 

In  Walker  v,  Caldwell,  4  La.  Ann.  viz.,  **  No    bill    shall    become    a    law 
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directory  only — that  is,  that  a  statute  in  disregard  of  the  provision 
is  not  void.* 

which  embraces  more   than  one   sub-  fit  of  the  people  in  the  examination, 

ject,"  and  said  :  "  This  is  a  direct,  posi-  construction,  or  operation  of  acts  passed 

tive  and  imperative  limitation  upon  the  and  published,  vre  are  unable  to  per- 

powcr  of  the  legislature."  ceive  it.    The  title  of  an  act  may  indi- 

In  Central,  etc.,  R.  Co.  v.  People,  5  cate  to  the  reader  its  subject,  and  under 

Colo.  39;  9  Am.  &  Eng.  R.  Cas.  546,  it  the  rule  each  act  would   contain  one 

was  held  that  the  language  of  the  pro-  subject.    To  suppose   that   for  such  a 

vision  common  to  Colorado  and  some  purpose  the  constitutional   convention 

other  states,  viz..  "  But  if  any  subject  adopted  the  rule  under  consideration, 

shall  be  embraced  in  any  act  which  shall  would  impute  to  them  a  most  minute 

not  be  embraced  in  the  title,  such  act  provision  for  a  very  imperfect  heading  of 

shall  be  void  only  as  to  so  much  thereof  the  chapters  of  laws  and  their  subdivi- 

as  shall  not  be  so  embraced,"  was  deci-  sion.    This  provision  being  intended  to 

sive  of  the  question.  See  San  Antonio  t;.  operate  upon   bills    in  their    progress 

Gould,  34  Tex.  49;  Cannon  v.  Hemp-  through  the  general  assembly,  it  must  be 

hill,  7   Tex.  184;  State  v.  McCracken,  held  to  be  directory  only.     It  relates  to 

42  Tex.  3S3;  Tadlock  v.  Ecckles,  20  Tex.  bills  and  not  to  acts.     It  would  be  most 

7S2;  73  Am.  Dec.  213;  Weaver  v.  Laps-  mischievous  in  practice   to   make   the 

ley,  43   Ala.   224;    Montgomery    Mut.  validity  of  every  law  depend  upon  the 

Bldg..  etc.,  Assoc,  v,  Robinson,  69  Ala.  judgment  of  every  judicial  tribunal  of 

413;  State  V.  Miller,  45  Mo.  495  ;  Pro-  the  state,  as  to  whether  an  act  or  a  bill 

thro  r.  Orr,  12  Ga.  36;  Phillips  t;.  Cov-  contained   more   than   one   subject,  or 

ington,  etc..  Bridge  Co.,  2  Mete.  (Ky.)  whether  this   one  subject  was  clearly 

221;  Sedgwick  County   v.   Bailey,    13  expressed  in  the  title  of  the  act  or  bill. 

Kan.  607;   People  f.  Fleming,  7  Colo.  Such  a  question  would  be  decided  ac- 

230;  Shields  v,  Bennett,  8  W.  Va.  74;  cording    to  the  mental   precision  and 

Ramsey  County   zk  Heenan,  2    Minn,  mental  discipline  of  each  justice  of  the 

330;  Huber  v.  People,  49  N.  Y.   134;  peace  and  judge.     No  practical  benefit 

citing  People  v.   Hills,  35   N.  Y.  449;  could   arise  from  such  inquiries.     We 

People  I'.  Chautauqua  County.  43  N.  are,  therefore,  of  the  opinion  that  in 

Y.  10;  People  V,  Allen,  42  N.  Y.  378;  general  the  only  safeguard  against  the 

Gaskin  v.  Meek,  42  N.  Y.  186;  People  violation  of  these  rules  of  the  houses  is 

V.  O'Brien,  38  N,  Y.  193;  Union  Pass,  their  regard  for,  and  their  oath  to  sup- 

R.  Co.'s  Appeal,  813^  Pa.  St.  91;  Wall  port,  the  constitution  of  the  state.     We 

V,  Garrison,  11  Colo.  515.  •  say,  in  general,  the  only  safeguard;  for 

1.  The  view  taken  by  the  Ohio  court  whether  a  manifestly''  gross  and  fraud- 

was  supported  in  Pim  v,  Nicholson,  6  ulent   violation   of  these    rules    might 

Ohio  St.  176,  by  the   following  argu-  authorize  the  court  to  pronounce  a  law 

ment :  *•  The    .    .    .    provision     .     .     .  unconstitutional,   it   is   unnecessary  to 

that  no  bill  shall  contain  more  than  one  determine.      It  is  to  be  presumed  no 

subject,    which    shall    be    clearly    ex-  such  case  will  ever  occur."     See  also 

pressed  in  its  title,  is  also  made  a  per-  Steamboat   Northern  Indiana  v,   Mil- 

manent   rule  in   the   introduction   and  liken,  7  Ohio  St.  383 ;  Lehman  v.  Mc- 

passage  of   bills   through   the   houses.  Bride,  15  Ohio  St.  604;  State  t*.  Coving- 

The  subject  of  the  bill  is  required  to  be  ton,  29  Ohio  St.  102;  Oshe  v.  State,  37 

expressed  in  the  title  for  the  purpose  of  Ohio  St.  500. 

advising  members  of  its  subject,  when        On   the   other    hand,   in    People   v. 

voting  in  cases  in   which  the  reading  Lawrence,    36    Barb.     (N.     Y.)    177, 

has   been  dispensed   with   by   a  two-  Emmot,  J.,  in  speaking  of  this  provi- 

thirds*  vote.    The  provision  that  a  bill  sion,  said  :  "  It  will  be  found  upon  full 

shall  contain   but  one  subject  was  to  consideration  to  be  difficult  to  treat  any 

prevent  combinations  by  which  various  constitutional  provision  as  merely  di- 

and   distinct     matters    of    legislation  rectory   and    not    imperative."      And 

should    gain    a    support    which    they  again  in   Prothro   v.   Orr,    12  Ga.  36, 

could  not  if  presented  separately.     As  Lumpkin,  J.,  said  :  '*  It  has  been  sug- 

a  rule  of   proceeding  in  the  general  gested  that  the  prohibition  in  the  sev- 

assembly,  it   is   manifestly  an    impor-  enteenth  section  of  the  first  article  of 

tant  one.    But   if   it   was  intended  to  the  constitution,  *  Nor  shall  any  law  or 

effect  any  practical  object  for  the  bene-  ordinance  pass  containing  any  matter 

281 


TitlM  and  Subjeeto  STATUTES,  Undtt  OonititatiMii. 

These  provisions  do  not  invalidate  existing  statutes.*  Under 
their  general  terms  they  do  not  apply  to  city  ordinances.* 

2.  Title  Broader  than  Statute.  —  A  statute  is  not  invalid  by 
reason  of  the  fact  that  the  title  expresses  more  than  one  subject, 
if  the  statute  itself  does  not  ;*  nor  because  the  title  refers  to  in- 
consistent matters,  if  there  is  nothing  in  the  body  of  the  statute 
to  correspond  with  the  inconsistent  matters  expressed  in  the 
title.*  Redundant  expressions  in  the  title  which  do  not  obscure 
its  meaning  will  not  render  the  title  bad.* 

3.  Statute  Broader  than  Title. — It  may  be  said  generally  that  so 
much  of  a  statute  as  is  broader  than  the  title  is  void  under  these 
constitutional  provisions.®     In  such  case  the  whole  statute  need 

different  from  what  is  expressed  in  the  Powers  v.  McKenzie,  90  Tenn.  167. 

title  thereof,' is  directory  only  to  the  In  this  case  the  objection  was  made  that 

legislative  and  executive  or  law-making  the  title  of  the  act  was  more  comprehen- 

departments  of  the  government.     But  sive  than  its  provisions.     The  court,  in 

we  do  not  so  understand  it.     On  the  refuting  the  objection,  observed:  "We 

contrary,  we  consider  it  as  much  a  mat-  are  aware  of  no  adjudicated  case,  and  it 

ter  of  judicial  cognizance  as  any  other  is  believed  that  none  can  be  found,  that 

provision  in  that  instrument.*'  holds  an  act  of  the  legislature  obnoxious 

In  Cooley  on  Constitutional  Limita-  to  this  section  of  the  constitution  simply 

tions,  p.  97,  the  Ohio  view  is  criticised  on  the  ground  that   the  provisions  of 

and    the  above-quoted  language  from  the  act  do  not  embrace  or  cover  the  full 

the  New  Tork  and  Georgia  cases  ap-  scope  of  appropriate  legislation  admis- 

proved.  sible  under  its  title.     The  intent  of  this 

Under  the  old  constitution  of  Cali-  provision  of  our  organic  law  was  to  se- 
fornia  the  courts  held  such  a  provision  cure,  in  a  legislative  sense,  unity  of 
to  be  directory  and  not  mandatory,  subject  expressed  in  its  title  in  each  leg- 
Washington  V.  Page,  4  Cal.  388;  Pier-  islative  act;  and  this  for  the  protection 
pontic.  Crouch,  10  Cal.  315;  but  the  of  the  legislative  body  as  well  as  its  con- 
existing  constitution  closes  the  door  on  stituency.  The  cases,  as  well  as  sound 
the  question  by  providing  generally  reason,  in  the  exposition  of  this  and 
that  the  provisions  of  the  constitution  similar  provisions  of  written  constitu- 
are  mandatory,  unless  by  express  words  tions,  condemn  acts  because  their  terms 
declared  otherwise.  and  legal  import  go  beyond  the  scope 

1.  Rogers  V.  Windoes,  48  Mich.  628;  of  their  titles,  and  not  because  they 
State  V,  Robinson  (Neb.  1892),  53  N.  keep  well  within  them."  Judson  f. 
W.  Rep.  213.  Bessemer,  87  Ala.  240. 

If,  at  the  time  of  the  passage  of  an  4.  Strauss  v.  Heiss,  48  Md.  292;  State 

act,  the  constitution  of  the  state  con-  v.  Becker  (S.  Dak.  1892),  51  N.  W.Rep. 

tains  no  provision  that  the  object  of  an  1018. 

act  shall  be  indicated  in  the  title,  the  0.  In  re  Haynes  (N.J.  1891),  22  Atl- 

subsequent  incorporation  of  such  act  in  Rep.  923. 

a  compilation  of  laws  will  not  render  it  6.  Messenger  r.  State,  25  Neb. 674.  In 

subject  to  such  a  provision  in  a  const!-  this  case  it  was  held  that  the  title  *'An 

tution     thereafter     adopted.     Auditor  act  to  provide  that  all  citizens  shall  be 

Gren'l  V,  Lake  George,  etc.,  R.  Co.,  82  entitled  to  the  same  civil  rights  "  could 

Mich.  426.  not  support  a  provision  that  "  all  per- 

2.  Humboldt  v,  McCoy,  23  Kan. 249;  sons  within  this  state"  should  be  enti- 
People  V,  Hanrahan,  75  Mich.  611;  tied  to  the  same  right,  in  so  far  as  the 
Green  v.  Indianapolis,  25  Ind.  490;  statutory  provision  applied  to  persons 
Baumgartner  v.  Hasty,  100  Ind.  575;  50  who  were  not  citizens  of  the  state. 
Am.  Rep.  830.  See  also    White    r.   Lincoln,   5  Neb. 

8.  State  V,  Becker  (S.  Dak.  1892),  51  505;  Tecumseh  v.  Phillips,  jc   Neb.  305; 
N.  W.Rep.  1018;  State  v.TrolsonCNev.  McGee's  Appeal,  114  Pa.  St.  470;  -£* 
1893),  32  Pac.  Rep.  930;  State  v,  Hj'de,  parte  Cowert,  92  Ala.  94. 
129  Ind.  296.    See  also  Dromberger  v.  The  title,  "An    act    making  appro- 
Reed,  1 1  Ind.  420.  pria tions  for  general  expenses  of  the 
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not  fail  if  the  extraneous  provision  is  so  separable  from  that 
within  the  title  that  the  latter  can  stand  alone.*  Sometimes  the 
constitutional  provision  is  that  only  that  part  of  the  statute  not 
expressed  in  the  title  shall  be  void.*  Where  two  subjects  are 
expressed  in  the  title,  and  two  subjects  embraced  in  the  body  of 
the  act,  the  statute  as  a  whole  must  be  held  inoperative  gener- 
ally, because  of  the  difficulty  of  determining  which  part  should 
stand.  If,  however,  it  can  be  determined  from  an  inspection  of 
the  statute  which  part  should  be  rejected,  such  part  may  be  void 
and  the  rest  valid.*  Affirmative  legislation  may  not  be  attempted 

state  for  the  year  ending  December  31,  When  the  title  of  a  st<itute  is  single, 

1874,"  does  not  embrace  a  provision  for  the  provisions  whicK  it  covers  will  be 

expenses   incurred     before    that    year,  valid — those  not  covered,  void.     Wil- 

State  r.  Clinton,  37  La.  Ann.  40.  lianis  v.   Payson,   14  La.  Ann.  7;  Sa- 

The  title,  "An    act  to   provide  for  vannah  v.  State.  4  Ga.  26. 

changing  the  names  of  minor  adopted  Only  so  much  of  the  act  as  is  not  in- 

children,  and  of  other  persons "  is  in-  dicated  by   the    title  is   void.     Union 

consistent  with   a    provision   that  the  Pass.  R.  Co*s  Appeal,  Sij^  Pa.  St.  91; 

persons  adopting  a  child  shall  stand  in  Alleghany   County   Home's    Case,  77 

place  of  the  parents  and  that  the  child  Pa.  St.  77;  Carothers  v.  Philadelphia 

shall  be  their  heir  at  law.     People  v,  Co.,  118  Pa.  St.  468. 

Congdon,  77  Mich.  351.  1.  Ex  parte  Moore,  62  Ala.  471. 

In   People  v,  Phippin,  70  Mich.  6,  it  In  In  re  Sackett,  etc.,  Streets,  74  N. 

was  held  that  the  title  "An  act  to  pro-  Y.  95,  the  title  of  the  act  related  to  the 

mote  public  health,"  would  not  sustain  improvement  of  three  streets,  but  the 

provisions  regulating   the   practice  of  body  of  the  act  related  to  five,  and  it 

medicine  by  unqualified  persons.  was  held  that  the  act  was  valid  as  to 

The  title,  **An   act  concerning  bills  the  three  streets  mentioned  in  the  title, 

and  notes,"  will  not  sustain  a  provision  the    improvement    of   the    other    two 

respecting  "other  instruments."    Mew-  streets  not  being  necessarily  connected 

herter  v.  Price,  11  Ind.  199.  with  that  of  the  other  three. 

The  title  of  an  act  specifically  nam-  2.  As  in  Indiana^  Oregon^  lowa^  Illi- 

ing  five  sections  of  another  act  to  be  nois^  and    West   Virginia,    See  Indi- 

amended,  will  not  support  an  amend-  ana  Cent.  R.  Co.  xk  Potts,  7  Ind.  681 ; 

ment  of  the  sixth  section  of  such  act.  Shields  v.  Bennett,  8  W.  Va.  74. 

State  V.  Bankers,  etc.,  Mut.  Ben.  Assoc.,  3.  See  People  v,  Briggs,  50  N.  Y.  553 ; 

23  Kan.  499.  Huber  v.  People,  49  N.  Y.  132;  People 

The  title,  "An  act  providing  for  the  v.  Morgan,  65  Barb.  (N.  Y.)  473;  Peo- 

acknowledgment  of   deeds  and   other  pie  v,  Phifer,  3  Heisk.  (Tenn.)   682; 

conveyances  of  land,"  does  not  sustain  Prothro  v.  Orr,  12  Ga.  36;  Chiles  v. 

a  provision   that  conveyances  not  re-  Monroe,  4  Mete.  (Ky.)   72:  Smith  v, 

corded  within  six  months  shall  be  void  New  York,  34  How.  Pr.  (N.  Y.)  508; 

as  against  subsequent  purchasers.    Carr  People    v,    O'Brien,    38    N.   Y.    193; 

?'.  Thomas,  18  Fla.  736.  Walker  v.  State,  49  AJa.  329;  Boyd  v. 

The  title,  "An    act    regulating    the  State,  53  Ala.  601 ;  Ex  parte  Moore,  62 

herding  and  driving  of  stock,"  will  not  Ala.  471;  Phillips  v.  New  York,  i  Hilt, 

comprehend  a  provision  giving  damages  (N.  Y.)  483;   Williams  r.  Payson,  14 

forinjuries  to  such  stock  in  certain  cases.  La.  Ann.  7;  Savannah  v.  Sta^e,  4  Ga. 

Ives  V.  Norris,  13  Neb.  252.  26;   Fuqua  v.  Mullen,   13  Bush   (Ky.) 

The  title,  "An  act  to  release  the  in-  467;  Rader  v.  Union  Tp.  39  N.  J.  L. 

terest  of  the  people  of  the  State  of  New  509;  Jones  v,  Thompson,  12  Bush  (Ky.) 

fork  in  certain  real  estate  [certain  des-  394;  Middleport  Tp.  v,  Aetna  L.  Ins. 

ignated  persons]  and   for   other   pur-  Co.,  82  111.  562;  Welch  v.  Post,  99  111. 

poses."  is  not  sufficient  to  support  pro-  471;  Ex  parte  Cowert,  92  Ala.  94.     In 

visions  releasing  to  such   persons  an  State  r.  Lancaster  County,  6  Neb.  474, 

interest  in  personal  estate  acquired  by  it  was   held   that    the  entire  act   was 

the  state  by  escheat.    Johnston  r>,  Spi-  void.    Also  in  State  x\  McCann,  4  Lea 

cer,  107  N.  Y.  185.   See  also  McCabe  v.  (Tenn.)  i. 

Kenny,  52  Hun  (N.  Y.)  5x8.  In    Donnersberger    v.   Prendergast, 
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under  a  title  disclosing  nothing  except  the  repeal  of  former  legis- 
lation.* 

4.  General  Rnles. — The  provision  that  an  act  shall  contain  but 
one  subject  which  shall  be  expressed  in  its  title  should  be  so  con- 
strued  as  to   support   the  validity  of   the  act  if  possible.*    A 

128  111.  234,  the  court,  by  Shoi>e,  J.,  said  objects  have  no  necessary  connection 

in  this  connection:  "As  we  have  seen,  with  each  other.  The  regulation  of  the 

the  constitution  provides  that  where  a  business  of   manufacturing  companies 

subject  is  embraced  in  an  act  not  ex-  having  an  existence  when  the  act  was 

pressed   in  its  title,  *  the  act  shall  be  passed,  and  some  of  them    organized 

void   only  as  to  so   much   thereof  as  in  other  states,  has  nothing  to  do  with, 

shall  not  be  so  expressed.'    Therefore,  and  has  no  necessary  or  natural  connec- 

although  a  portion  of  the  statute  under  tion  with,  the  formation  of  merchants' 

consideration     is    unconstitutional,    it  mutual  insurance  companies.     The  two 

does  not  follow  that  the  court  is  au-  objects   are  distinct  and  separate,  and 

thorized  to  declare  its  other  provisions  should  have  been  provided  for  in  sepa- 

void,  if  they  are  separable  from   the  rate  acts.   The  defects  noticed  are  fatal 

void  provisions  and  capable  of  enforce-  to  the  validity  of  the  whole  act.     The 

ment  independently  of  such  void  provi-  case  is  not  one  in  which  any  part  of  the 

sions,  unless  it  shall  appear  that  all  of  act  can  be  retained,  and  the  rest  rejected 

the  provisions  of  the  act  are  so  depend-  for  the   infirmity.    It  is   impossible  to 

ent  on  each  other,  operating  together  tell  which  object  was  intended  by  the 

for  the  same  purpose,  or  are  otherwise  legislature,  and  in  such  case  both  fall 

so  connected  together  in  meaning,  that  under  the  same  condemnation.    There 

it  cannot  be  presumed  that  the  legisla-  is  no  room  for  doubt  upon  the  subject/' 
ture  would  have  passed  the  one  without        1.  Stiefel  v,  Maryland  Blind  Inst.,  61 

the  other  provision.     When  the  consti-  Md.  144. 

tutional  and  unconstitutional  provisions        2.  Harris  v,  Niagara  County,  33  Hun 

are  distinct  and  separable,  the   valid  (N.  Y.)  279;    Bergman  t\  St.  Louis, 

provisions  may  stand  as  though  the  in-  etc.,  R.  Cof,  88  Mo.  678;  28  Am.  & 

valid  provision  had  not  been  introduced.  Eng.  R.  Cas.  588;   In  re  Breene,  14 

Cooley  Const.  Lim.  177,  178,  and  notes.  Colo.  401 ;  In  re  Haynes  (N.  J.   i8i9i), 

See  also  Knox  County  v,  Davis,  63  111.  22   Atl.   Rep.  923.   *  In   this  case   the 

405;  M^'ers  V.  People,  67  111.  503;  Binz  court,  by  Beasley,  C.  J.,  said  :  '*  It  has 

V.  Weber,  81  111.  288;  Middleport  Tp.  v,  always  been  held  that  these  statutory 

Aetna  L.  Ins.  Co.,  82  III.  562;  Hinze  v,  titles,  with  regard  to  their  construction, 

People,  92  111.  406;  Cornell  v.  People,  are  to  be  liberally  treated  so  as  to  vali- 

107  111.  372;  People  V.  Hazelwood,  116  date  the  law  to  which  they  appertain, 

111.   319."     See   also  upon   this   point,  if  such  course  be  reasonably  practica- 

State  XK  North  Plainfield,  43  N.  J.  L.  ble.     In   such  a  connection  hypercriti- 

349;   Dorsey's  Appeal,  72  Pa.  St.  192;  cism  is  utterly  out  of  place,  the  only 

In  re  Metropolitan  Gaslight  Co.,  85  N.  requirement  being  that  the  title  of  the 

Y.  526 ;  Tecumseh  x\  Phillips,  5  Neb.  statute  shall  express  its  object  in  a  gen- 

305;  Stiefel  V.  Maryland  Blind  Inst.,  61  eral  way  so  as  to  be  intelligible  by  the 

Md.  144;  State  xk  Palmes,  23  Fla.  620.  ordinary  reader." 

If  the  first  subject  of  an  act  is  ex-        The  title  will  be  sufficient,  if  by  fair 

pressed  in  its  title  and  the  second  sub-  construction  its  language  can  be  deemed 

ject  be  not  so  expressed,  the  act  may  be  to  embrace  the   provisions  of  the  act. 

valid  as  to  the  first  subject,  if  it  appear  Jacksonville  v,  Bassnett,  20  Fla.  525. 
that  the  second  was  not  an  inducement        In  Henderson  x\  Jackson  County,  2 

to  the  legislature  to  pass  the  first.  State  McCrary  (U.  S.)  619,  it  is  said  that  a 

V.  Lancaster  County,  17  Mo.  85.  provision  that  all  bills  shall  be  read  at 

In  Skinner  t».  Wilhelm,  63  Mich.  571,  length  before  final  passage,  now  found 

the  title  was,  "An  act  to  provide  for  in  most  constitutions,  has  given  addi- 

the  incorporation  of  merchants'  mutual  tional    safeguards    against    fraudulent 

insurance  companies,  and   to   regulate  legislation   and   made  it  unnecessary, 

the  business  of  insurance  by  merchants'  except  in  special  cases,  to  construe  the 

and   manufacturers'  mutual  insurance  constitutional  requirement  relating  to 

companies,"  and  provisions  of  the  act  title  with  strictness, 
followed  the  title.     The  court,  by  Sher-         See  generally  Tohnson  v,    Higgins, 

wood,  J.,  said:  **We  think   these  two  3  Mete.  (Ky.)  560;  People  v,  Hurlbut, 
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strained*  or  technical*  construction  should  be  avoided,  and 
doubtful  cases  should  be  resolved  in  favor  of  the  act.^  It  is  suffi- 
cient if  the  title  states  the  object  of  the  act  according  to  the  un- 
derstanding of  reasonable  men.*  The  provision  should  be  given 
a  reasonable  interpretation,^  but  wherever  an  intent  to  avoid  it 
appears,  the  court  must  give  it  effect.* 

Long  acquiescence  in  the  constitutionality  of  an  act  in  respect 
of  its  title  is  entitled  to  great  weight  in  determining  the  suffi- 
ciency of  the  title.''  The  title  of  an  act  should  give  fair  notice 
of  its  contents.  It  should  not  mislead.*  But  it  is  not  necessary 
that  the  title  should  particularize  the  matter  of  the  statute,*^  nor 

24  Mich.  55;  9  Am.  Rep.  103;  Peoples.  5.  Allegheny  County  Home's  Case, 

Briggs,  50  N.  Y.   553;    City   Sewage  77  Pa.  St.  79. 

Utilization  Co.  r.  Davis,  8  Phila.  (Pa.)  6.  Johnston  v,  Spicer,  107  N.  Y.  i8c; 

625;  Phillips  V.  Covington,  etc.,  Bridge  Purdy   v.  People,  4  Hill   (N.  Y.)  410; 

Co..  2  Mete.  (Ky.)  219;  People  v.  Law-  People  v.  Hills,  35  N.  Y.  452. 

rence,  36  Barb.  (N.  Y.)  177.  7.  Continental    Imp.  Co.  v.  Phelps, 

1.  OtoeCountj' V.Baldwin,  III  U.S. i.  47  Mich.  299;  Cooley  Const.  Lim.  (6th 

2.  Johnson  v.  Higgins,  3  Mete.  (Ky.)  ed.)8i;  Stuart  T'.  Laird,  i  Cranch(U.  S.) 
566;  Municipality  No.  Three  v.  Mich-  299;  Detroit  City  R.  Co.  v.  Mills,  85 
oud,  6  La,  Ann.  665.  Mich.  646;  Martin  v.  Hunter,  1  Wheat. 

3.  Gillespie  7A  State,  9  Ind.  380;  Rob-  (U.  S.)  351;  Cohens  v,  Virginia,  6 
inson  t».  State,  15  Tex.  311.  Wheat.  (U.  S.)  264;   Bank  of  U.  S.  v. 

The  act  will  not  be  declared  uncon-  Halstead,  10  Wheat.  (U.  S.)  51;  West- 

stitutional  unless   it    is   in   such  plain  inghausen    v.    People,  44   Mich.   265; 

conflict  with  the  constitution  as  to  leave  People    v.   Hammond,   13    Mich.  256; 

no  discretion  to  the  court  in  the  prem-  Frey  v.  Michie,  68   Mich.   323;  People 

ises.    Every     reasonable     intendment  v.  Goodwin,  22  Mich.  500. 

must  be  made  in  favor  of  the  act.  Dor-  8.  Allegheny  County    Home's  Case, 

Chester  County  v.  Meekins,  50  Md.  39.  77  Pa.  St.  77.     Here  the  title  of  the  act 

See  also  infra^  this  title,  Presumption  was  "An  act  providing  for  an  equitable 

in  Favor  of  Constitutionality,  division  of  property  between  Allegheny 

4.  Municipality  No.  Three  v.  Mich-  county  and  the  city  of  Pittsburgh.  * 
oud,  6  La.  Ann.  605.  Allegheny   county   constituted  a  poor 

The  title,  **  An  act  concerning  bridges  district  known  as  Allegheny  County 
in  B  County "  is  suflBcient  to  embrace  Home,  and  certain  townships  of  the 
everything  connected  with  bridges,  in-  county  were  annexed  to  the  city  of 
eluding  their  manner  of  construction,  Pittsburgh  ;  two  sections  of  the  act  pro- 
purchase,  and  payment  therefor.  Pierce  vided  that  the  value  of  the  interest  of 
r.  Smith  (Kan.  1892),  29  Pac.  Rep.  565.  the   annexed   townships  in  the   Home 

The  title,  **  An  act  to  provide  for  a  property  should  be  ascertained  and  paid 
board  of  assessors  in  cities,"  sufficiently  to  the  guardians  of  the  poor  of  Pitts- 
indicates  provisions  relating  to  the  crea-  burgh:  the  third  section  extended  the 
lion  of  boards  to  assess  property  and  to  provisions  of  the  act  to  Allegheny  city 
award  damages  and  benefits.  In  re  as  provided  for  Pittsburgh.  It  was  held 
Assessment,  etc.  (N.  J.  1892),  23  Atl.  that  the  first  two  sections  were  consti- 
^^P*  517.  tutional  and  did  not  contain  more  than 

The  title  of  an  act  expressing  its  ob-  one  subject  which  was  not  expressed  in 

ject  to  be  the   laying  out  of  a  public  the  title.    The  court  said:  "If  the  title 

ground  for  the  purpose  of  maintaining  fairly  gives  notice  of  the  subject  of  the 

a  8ea  wall,  is  sufiicient  to  support  pro-  act  so  as  reasonably  to  lead  to  an  in- 

visions  for  the  condemnation  of  such  quiry  into  the  body  of  the  bill,  it  is  all 

ground.    Sweet  v.  Buffalo,  etc.,  R.  Co.,  that  is  necessary.     It  need  not  be  an 

79  N.  Y.  293.  index  to  the  contents  as  has  often  been 

The  title  of  an  act  in  relation  to  **ex-  said."  See  also  State  Line,  etc.,  R.  Co.'s 

penses"  will  support  provisions  relating  Appeal,  77  Pa.  St.  429. 

to  a  "debt."    State  t'.  State  Auditor,  32  9.  Green     v.     Mayor,    etc.,    R.    M. 

La.  Ann.  89.  Charlt.  (Ga.)  368;  Mardn  v.  Broach, 
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set  forth  its  substance,*  nor  the  nature  of  its  provisions ;  *  nor  is  it 

necessary  that  it  should  amount  to  an  epitome,  abstract,^  or  index 
of  its  contents.*     Nor  need  the  title  state  the  means*  or  mode® 

of  accomplishing  the  purposes  of  the  act.^     Nor  does  the  pro- 
vision that  the  object  of  the  act  must  be  expressed  in  its  title 

6  Ga.  21;  50  Am.  Dec.  306;  Parkinson  1.  Lockhart  v.  Nov,  48  Ala.  579;  Fal- 

V.  State,  14  Md.  184;  74  Am.  Dec.  522;  coner  v,  Robinson,  46  Ala.  347.  In  this 

State  v.  Wilson,  12   Lea  (Tenn.)  246;  case  the  court,  by  Peck,  C.  J.,  said:  **  The 

Adler  v.  State,  55  Ala.  16;   Watson  v,  title,  'An  act  to  authori2e  the  governor 

State,  55  Ala.  158;   People  v,  McCal-  to  fill  vacancies  in  certain  county  offi- 

lum.  I  Neb.  182.  ces'  is  sufficient.    The  subject  of  this 

In  Wrought- Iron  Bridge  Co.  v.  At-  law  is,  by  whom  vacancies  in  certain 

tica,  2  N.  Y.  Supp.  361,  the  court,  by  county  offices  shall  be  filled.    The  title 

Bradley,  J.,  said:    **The  purposes  for  clearly  expresses  this.    They  are  to  be 

which  the  title  is  required  to  express  filled  by  the  governor.    The  title  need 

the  subject  of  a  private  or  local  bill  is  not  state  what  particular  county  offices 

not  to  furnish  by  it  the  details  of  the  are  to  be  filled  by  him.     That  is  a  part 

act,  but  to  call  attention  to  the  matter  of  the  matter  and  substance  of  the  law, 

to  which  it  relates  for  the  details  of  and  the  body  of  the  law,  not  the  title, 

which    reference  must  be   had  to   the  is  the  appropriate  place  to  express  it. 

provisions  of  the  bill.     The  question  is  To,  require  it  to  be  expressed  in  the  title 

not  one  of  degree  of  particularity,  but  would  be  to  require  the  title  to  express 
whatever  comes  within  the  purview  of    not  only  the  subject,  but  also  the  matter 

the  subject  expressed  in  the  title  is  per-  and  substance  of  the  law." 

missible  in  the  act,"  citing  Brewster  v.  2.  People  v.  Lawrence,  41  N.  Y.  137; 

Syracuse,  19  N.  Y.   116;  Tifl\  v,  Buf-  State  f.  Union,  33  N.J.  L.  350;  State 

falo,  82  N.  Y.  204;  People  v,  Briggs,  50  v.  Kinsella,  14  Minn.  524. 

N.  Y.  553;  In  re  Prospect  Park,  etc..  The  title,  "An  act  to  provide  for  the 

R.   Co.,  67   N.   Y.  372;    Kerrigan  v.  enrollment  of  contributing  members  in 

Force,  68  N.   Y.  381;    Neuendorff  v,  each  company   and    battery    of  state 

Duryea,  69  N.  Y.   557;   25  Am.  Rep.  troops,"  sufficiently  indicates  a  provi- 

235 ;  In  re  Metropolitan  Gaslight  Co.,  sion  giving  to  such  members  a  special 

85  N.  Y.  526.  exemption   from   jury   duty.     Hall    v. 

The  title,  *'An  act  to  remove  the  seat  Burlingame,  88  Mich.  438. 

of  government  temporarily  to  Wheel-  The  title,  "An  act  in  relation  to  as- 

ing,"  is  sufficient  to  sustain  a  provision  signments  for  the  benefit  of  creditors 

accepting  the  offer  of  certain  citizens  to  and  to  regulate  the  same  and  the  pro- 

cflFect  such  removal  without  cost  to  the  ceedings  thereunder,"  sufficientlv  indi- 

state.     Slack  f.  Jacob,  8  W.  Va.  640.  cates  a  provision  invalidating  afl  liens 

The  title,  "An  act  concerning  the  dis-  on  stocks  of  goods  exposed  for  sale  in 

solution  of  attachments,"  may  embrace  the  usual  course  of  trade.     Duncan  v. 

provisions  relating  to  the  disposition  of  Taylor,  63  Tex.  645. 

an  insolvent  debtor's  estate.     Mayer  v,  8.  People  v.  McCallum,  i  Neb.  182. 

Cahalin,  5  Sawy.  (U.  S.)  355.  It  is  not  intended  that  the  body  of  an 

The  title,  "An   act  to  regulate  the  act  shall  be  a  repetition  of  the  title,  nor 

practice  of  pharmacy     .     .     .     and  the  that  the  title  shall  be  a   summary   or 

sale  of  poisons,"  is  sufficient  to  sustain  epitome    of  the  body.      Montgomery 

a  provision  regulating  the  sale  of  drugs  Mut.Bldg.,  etc.,  Assoc,  v.  Robinson,  6^ 

and    medicines    other    than     poisons.  Ala.  418. 

State  V,  Donaldson,  41  Minn.  74.  4.  Allegheny  County  Home's  Case, 

The  title  of  a  repealing  act  express-  77  Pa.  St.  77;  Carter  County  v,  Sinton, 

ing  its  object  to  be  the  repealing  of  an  120  U.  S.  517 ;  State  x\  Dariel,  28  La. 

act  which  provides  for  the  levying  of  a  Ann.  38;  Baltimore  t*.  Reitz,  50  Md.  574- 

tax  for  the  purpose  of  erecting  a  draw-  6.  People  v,  Lawrence,  41  N.  Y.  137; 

bridge  over  certain  waters,  is  sufficient  Ed  wards  v.  Police  Jury,  39  La.  Ann.  855, 

to  sustain  a  provision  in  the  repealing  6.  Collins    v.    Henderson,    11   Bush 

act  providing  for  the  erection  and  re-  (K3'.)  74;  Brewster  v,  Syracuse,  19  N. 

pair   of   such   a  drawbridge.      Talbot  Y.  1 16. 

County   V,  Queen  Ann^s  County,  50  7.  Edwards  v.   Police  Jury,  39  La. 

Md.  345.  Ann.  855. 

236 


ntlM  and  SalgooU 


STA  TUTES. 


Under  Oonttitatioiii. 


imply  that  the  act  shall  have  no  operatioH  beyond  what  is  ex- 
pressed in  the  title.*  A  brief  and  concise  statement  sufficient  to 
indicate  the  nature  of  the  act  is  all  that  is  necessary  *  If  an  act 
relates  to  a  definite  locality  so  particularly  that  the  limits  within 


1.  People  V.  Wands,  33  Mich.  384.  In  cates  a  provision  conferring  a  bounty 
this  case  the  title  of  the  act  was  "An  act  on  persons  growing  hedges.  Marion 
to  amend  sections  18  and  19  of  an  act    County  i^  Winkley,  39  Kan.  40. 


entitled/'  etc.  [reciting  the  title  of  the 
act  designed  to  be  amended  fully  and 
correctly],  which  re-enacted  at  length 
the  two  specified  sections  as  amended, 
and  contained  no  object  not  embraced 
in  the  title  of  the  original  act,  which 
latter  title  was  properly  framed.  The 
title  of  the  amendatory  act  was  held  to 
sufficiently  disclose  tne  object  of  the 
act.  The  court,  by  Graves,  J.,  said  : 
•*  The  title  of  the  original  act  was  thus 
fully  and  correctly  recited,  and  the  two 
specified  sections  as  amended  were  re- 


The  title,  **An  act  to  establish  a  wa- 
ter department  in  and  for  the  city  of 
Syracuse,"  is  sufficient  to  sustain  a  pro- 
vision for  obtaining  water  from  a  certain 
lake,  and  for  condemnation  proceedings 
necessary  for  that  purpose.  Sweet  v. 
Syracuse  (N.  Y.  1891),  37  N.  E.  Rep. 
1081. 

The  title,  "An  act  to  regulate  the 
descent  of  real  estate  and  the  distribu- 
tion of  personal  property,"  comprehends 
a  provision  that  the  existing  law  as  to 
inheritance  of  the   husband  and  wife 


enacted  at  length.    They  contained  no     from  each  other  shall  apply  only  to  the 


object  not  embraced  in  the  title  of  the 

original  act,  and  the  title  of  that  act  is 

framed  in  substantial  accordance  with 

the  clause  of  the   constitution  which 

delineates  the  legislative  power  on  the 

subjects  to  which  the  act  relates,  and 

indicates  the  purpose  to  be  attained  by 

legislation,  and  as  the  amending   act 

stated  its  object  to  be  the  amendment     tains  a  provision  that  children  shall  be 

of  the  two  sections,  and  embraced  no     vaccinated  before  they  are  admitted  to 

object  not  expressed  in  the  title  of  the     any  of  the  public   schools.     Abeel  v. 

act  to  be  amended,  we  think  no  ques-     Clark,  84  Cal.  236. 


separate  property  of  the  decedents  and 
take  the  place  of  tenancy  in  dower  and 
tenancy  by  the  curtesy,  which  are 
thereby  abolished.  Richards  v.  Bell- 
ingham  Bay  Land  Co.,  54  Fed.  Rep.  209^ 
The  title,  "An  act  to  encourage  and 
provide  for  a  general  vaccination  in  the 
State  of  California^''  sufficiently   sus- 


•     « 


tion  properly  arises  on  the  title.  If  we 
were  to  hold  that  no  act  can  have  any 
operation  further  than  the  title  actually 
expresses,  we  should  outrun  the  consti- 
tution, unsettle  much  of  the  legislation 
of  the  last  twenty  years,  and  throw  an 
obstacle  in  the  path  of  future  legislation 
which  no  human  wisdom  could  over- 
come." Compare  Washington  County 
V.  Franklin  R.  Co.,  34  Md.  159. 
See  also  McReynolds  v,  Smallhouse, 


2.  Parkinson  v.  State,  14  Md.  184;  74 
Am.  Dec.  533.  In  this  case  it  was  held 
that  the  fact  that  an  act  makes  the 
"giving"  away  intoxicating  liquors  an 
offense,  while  the  title  of  the  act  refers 
to  the  sale  only,  does  not  render  the 
act  unconstitutional. 

In  a  statute  creating  a  public  office, 
whatever  is  regarded  by  the  legislature 
as  requisite  to  describe  or  establish  the 
nature    of    the    office,   the    character. 


8  Bush  (Ky.)  447,  where  the   right  to     limit  and  effect  of  the  powers  commu- 


collect  tolls  was  held  to  be  sufficiently 
included  in  the  title,  "An  act  to  incor- 
porate the  Green  and  Barren  River 
Navigation  Company,"  the  court  say- 
ing that  such  powers  as  were  delegated 


nicated,  the  extent  of  the  duties  in- 
tended to  be  imposed  on  its  incumbent, 
and  the  official  and  personal  rights  in- 
tended to  be  claimed  and  exercised  by 
him,  as  well  as  all  provisions  intendel^ 


by  the  act  were  given  in  most  instances  to  afford  means. of  carrying  out  the  ob- 

to  all  corporations,  and   that   to  hold  jects  contemplated   by    the    establish- 

the  act  unconstitutional  on  the  ground  ment  of  such  office,  may  be  regarded  as 

that  its  object  was  not  sufficiently  dis-  part  of  the  subject-matter  and  entering 

closed  by  the  title,  would  be,  in  effect,  into  the  proper  subject  of  the  statute, 

to  annul  nearly  all  the  charters  there-  Morton  r.  Comptroller  Gen'l,  4  S.  Car, 

tofore  granted   by   the   legislature  for  430.     Provisions  regulating  the  manner 

internal  improvement  purposes.  of  conducting  an  election  to  determine 

The  title,  '^An  act  to  encourage  the  a  change  of  location  of  a  county  seat 

growing  of  hedges,"  sufficiently  indi-  may  be  embraced  under  the  title,  *'Aii 
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which  it  is  to  apply  become  an  essential  feature,  it  has  been  held 
necessary  to  express  the  locality  in  the  statute.* 

On  the  other  hand,  the  title  will  not  be  invalidated  by  the  fact 
that  it  contains  redundant  expressions*  or  is  needlessly  particular 
in  stating  details  embraced  in  the  act.*  If  subjects  embraced  by 
the  statute  but  not  specified  in  the  title  have  congruity*  or  natural 
connection  *  with  the  subject  stated  in  the  title,  or  are  cognate* 

act  to  change  the  location  of  the  county  specifications  under  that  subject,   will 

seat  of — "  specifying  the  county.     The  not  render  the   act  obnoxious   to  the 

submission  of  the  question  of  the  change  constitutional    provision    against    dual 

of  location  to  the  voters,  the  selection  subjects.     Dallas  v.  Redman,  lo  Colo, 

of  the  new  site,  and  the  removal  of  the  397;  State  v.   Kolsem,    103    Ind.  434; 

county  buildings,  are  all  matters  prop-  Bitters  v.  Fulton  County,  81   Ind.  125; 

erly   connected   with   the   **  change  of  Crawfordsville,   etc.,  Turnpike  Co.  v. 

the  location,"  which  is  the  subject  ex-  Fletcher,     104    Ind.    97;     Barnett    v. 

pressed  in  the  title  of  the  act.     Simp-  Harshbarger,  105  Ind.  410;   Indianapo- 

son  ZK  Bailey,  3  Oregon  515.     See  also  lis  v.  Huegele,  115  Ind.  581. 

Division  of  Howard   County,  15  Kan.  4.  De  Witt  v.  San  Francisco,  2  Cal. 

197;  Woodruf  V,  Baldwin,  23  Kan.  494.  289. 

1.  Durkee  v.  Janesville,  26  Wis.  697,  The  title  of  an  act  relating  to  bonds 
where  the  title,  **An  act  to  legalize  and  issued  in  aid  of  improvements  '*in  this 
authorize  street  improvements  and  as-  state,*'  will  sustain  provisions  relating 
sessments,"  was  held  insufficient  be-  to  certain  improvements,  though  such 
cause  it  did  not  specify  the  localities  to  improvements  are  not  restricted  by  the 
be  improved,  as  shown  by  the  body  of  act  to  the  state  in  question.  Otoe 
the  statute.  See  also  Anderton  v.  Mil-  County  x\  Baldwin,  11 1  U.  S.  i. 
waukee,  82  Wis.  279,  where  the  title,  5.  State  t'.  Miller,  45  Mo.  495. 
'*An  act  to  authonze  the  city  of  Mil-  The  title,  **An  ordinance  to  regulate 
waukee  to  change  the  grades  of  streets,*'  and  prohibit  the  running  at  large  of  an- 
was  held  insufficient  for  the  same  rea-  imals,"  comprehends  a  provision  pro- 
son.  See  also  Yellow  River  Imp.  Co.  hibiting  the  unlawful  taking  of  animals 
V.Arnold,  46  Wis.  214.  In  Neuendorff  from  the  city  pound.  Smith  v.  Em- 
V.  Duryea,  69  N.  Y.  557;  25  Am.  Rep.  porta,  27  Kan.  528. 
235,  it  was  held  that  the  title  of  an  act  The  title,  "An  act  to  prevent  stock 
to  preserve  the  public  peace  within  the  from  running  at  large  in  P.  county," 
city  of  New  York  on  Sunday,  need  sufficiently  indicates  a  provision  mak- 
not  express  the  locality  mentioned  in  ing  the  owner  liable  for  all  injuries 
the   body    of  the   act ;   distinguishing  done   by   the  stock   while  running  at 


Durkee  v.  Janesville,  26  Wis.  697.  large,   and    that  a    judgment   therefor 

2.  Thus  in  the  title,  *'  An  act  concern-  shall  be  a  lien  on  the  stock  committing 
ing  cities  of  the  first  class  in  this  state,  the  injury.  Barnhill  v.  Teague  (Ala. 
and   constituting  municipal  boards  of  1892),  11  So.  Rep.  444. 

street  and   water  commissioners,   and  6.  McCaslin   v.  State,  44  Ind.   151; 

defining  the  powers   and  duties  of  such  Bonorden  v.  KHz,  13  Neb.  121. 

boards  and   relating  to  the   municipal  The  title,  "An  act  to  prevent  animals 

affairs  and  departments  of  such  cities,  from  running  at  large  in  a  designated 

placed  under  the  control  and  manage-  county,"  will  sustain  a  provision  prohib- 

ment  of  such  boards,  and  providing  for  iting  the  running  at  large  of  animals  in 

the  maintenance  of  the  same,"  that  part  a  precinct  of  that  count}'.     Erlinger  r. 

commencing  with  the  words  "  and  defin-  Boneau,  51  111.  94. 

ing  the  powers,'*  etc.,  and  continuing  to  The  title,  "An  act  to  provide  for  the 

the  end,  was  held  to  consist  of  harm-  appointment  of  a  land  commissioner," 

less  redundancies.    lu  r<»  Haynes  (N.J.  sufficientl^'indicates  a  provision  author- 

1891),  22  Atl.  Rep.  923.  izing  a  public  debt  to  be  contracted  for 

3.  Allen  v.  Hall,  14  Bush  (Ky.)  85;  the  purposes  of  the  act.  Morton  v. 
Greaton  v.  Griffin,  4  Abb.  Pr.  N.  S.  Comptroller  Gen'l,  4  S.  Car.  430.  Com- 
(N.  Y.)  313.  fare  State  v.  Gurney,4  S.  Car.  520. 

Where  but  one  general  subject  is  ex-  The  title,  "An  act  to  provide  a  home- 
pressed,  the  fact  that  the  legislature  stead  for  the  widows  and  children  of  de- 
sees  fit  to  incumber  the  title  with  two  ceased  persons,"  is  sufficient  to  indicate 
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or  germane^  thereto,  the  requirement  of  the  constitution  as  to 

title  is  satisfied.  The  fact  that  the  act  authorizes  many  things 
of  a  diverse  nature  to  be  done  will  not  affect  the  sufficiency  of 
the  title,  provided  the  doing  of  such  things  may  be  fairly  regarded 
as  in  furtherance  of  the  general  subject  of  the  enactment  * 

If  the  subject  of  the  act  is  embraced  in  the  title,  all  legal  con- 
sequences necessarily  flowing  from  it  will,  for  the  purposes  of  the 
constitutional  requirement,  be  regarded  as  embraced  in  the  title 

a  provision  that  in  certain  cases  such  terests  likely  to  be  affected.    The  title 

persons  shall  be  entitled  to  receive  a  was  never  intended  to  be  an  index  of 

specified  sum  from  the  estate  of  the  de-  the  law." 

cedent  before  his  debts  shall  have  been  In  Shields  v.  Bennett,  8  W.  Va.  74, 

paid.  Lanzetti's  Succession,  9  La.  Ann.  the  title  of  the  act  was  "An  act  making 

329:  Aaron's  Succession,!  I  La.  Ann.  671.  appropriations  of  the  public  money  to 

The  title,  '*An  act  to  establish   state  pay  general  charges  on  the  treasury." 

depositaries    .    .    .    and  prescribe  their  and  it  was  held  that  this  was  a  sufficient 

duties  and  liabilities,"  comprehends   a  expression  of  the  object  of  the  act  to 

provision   for  the  giving  of  bonds   by  sustain  a  provision  indicating  the  officer 

the  depositaries  and   the  enforcement  on  whose  requisition  the  money  should 

thereof.    Seay  v.   Bank    of  Rome,  66  be  paid.     And  see  the  following  cares : 

Ga.609.  State    r.  Silver,  9  Nev.  227:    D(  W-*^ 

1.  The  general  rules  are  stated  in  John-  v.  San  Francisco,  2  Cal.  289;  People  r. 
son  V.  Harrison,  47  Minn.  578,  whefe  Mahaney,  13  Mich.  481 ;  State  v.  State 
the  court,  by  Mitchell,  J.,  said:  "Any  Bank,  45  Mo.  528;  Gifford  v.  New  Jersey 
construction  of  this  provision  of  the  R.,  etc.,  Co.,  10  N.J.  Eq.  171.  As  to  what 
constitution  that  would  interfere  with  is  germane  to  title,  see  Smith  r.  State,  .'9 
the  very  commendable  policy  of  incor-  Fla.  408;  People  v.  Nelson,  133  111.  565; 
porating  the  entire  body  of  statutory  Benson  z?.  Christian,  129  Ind.  535;  State 
law  upon  ont  general  subject  in  a  v.  Bush,  45  Kan.  138;  In  re  Pinkney, 
single  act,  instead  of  dividing  it  into  a  47  Kan.  89 ;  Tice  v.  Bay  City,  78  Midi. 
number  of  separate  acts,  would  not  209;  Campbell  r.  Kalamazoo,  80  Mich, 
only  be  contrary  to  its  spirit,  but  also  655;  Fori  Street  Union  Depot  Co.  v. 
seriously  embarrassing  to  honest  legis-  Morton,  83  Mich.  265  ;  Ripley  z*.  Evans, 
lation.  All  that  is  required  is  that  the  87  Mich.  217;  Frary  %).  Allen  Tp. 
act  should  not  include  legislation  so  in-  (Mich.  1892),  52  N.  W.  Rep.  78;  Mc- 
congruous  that  it  could  not,  by  any  fair  Pherson  v.  Blacker,  92  Mich.  377 ;  Stare 
intendment,  be  considered  germane  to  v,  Starkey,  49  Minn.  503;  State  t-. 
one  general  subject.  The  subject  ma}'  Macklin,  41  Mo.  App.  335;  Western 
be  as  comprehensive  as  the  legislature  Union  Tel.  Co.  v,  Lowrey,  32  Neb.  732; 
chooses  to  make  it,  provided  it  con-  Clark  Thread  Co.  v.  Hudson  County 
stitutes,  in  the  constitutional  sense,  a  (N.J.  1892),  23  Atl.  Rep.  S20;  State  r. 
single  subject  and  not  several.  The  Shaw,  22  Oregon  287;  Com.  r.  Deputy 
connection  or  relationship  of  several  (Pa.  1892),  23  Atl.  Rep.  896;  Washing- 
matters,  such  as  will  render  them  ger-  ton  v,  McGeorge  (Pa.  1S92),  23  Atl. 
mane  to  one  subject  and  to  each  other.  Rep.  222  ;  29  W.  N.  C.  (Pa.)  251 ;  Ex 
can  be  of  various  kinds,  as,  for  example,  parte  Bacot  (S.  Car.  1892),  15  S.  E. 
of  means  to  ends,  of  different  subdivi-  Rep.  204;  Magee  v,  Merriman  (Tex. 
sions  of  the  same  subject,  or  that  all  are  1892),  19  S.  W.  Rep.  1002;  Van  Houten 
designed  for  the  same  purpose,  or  that  v.  Routhe,  i  Wash.  306;  State  v.  New 
both  are  designated  by  the  same  term.  Whatcom,  3  Wash.  7;  Marston  v. 
Neither  is  it  necessary  that  the  connec-  Humes,  3  Wash.  267  ;  overruiing-  Har- 
tion  or  relationship  should  be  logical;  land  r.  Territory,  3^Wash.  Ter.  131. 
it  is  enough  that  the  matters  are  con-  8.  Good  illustrations  of  this  will  be 
nected  with  and  related  to  a  single  found  in  the  following  cases :  Magurn 
subject  in  popular  signification.  The  v.  Board  of  Education,  133  111.  122; 
generality  of  the  title  of  an  act  is  no  Blake  v.  People,  109  111.  504;  Lamed 
objection,  provided  only  it  is  sufficient  r.  Tiernan,  no  111.  173;  Mix  v.  lUi- 
to  give  notice  of  the  general  subject  of  nois  Cent.  R.Co.,  116  III.  502  ;  People  v. 
the  proposed  legislation  and  of  the  in-  Hazelwood,  116  111.  319. 
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also.*  Provisions  fairly  within  the  title  are  not  objectionable  be- 
cause improperly  classified  *  nor  because  they  might  have  been 
more  explicit  *  or  more  apt,*  nor  because  the  court  may  consider 
them  unjust.^ 

The  words  "  and  for  other  purposes  "  frequently  suflFixed  to  the 
title  of  a  statute  imply  purposes  not  named  in  the  title,  and  there- 
fore are  generally  rejected  as  being  without  force  or  effect,  and 
insufficient  to  indicate  matters  not  otherwise  indicated  by  the 
title.®  **  Etc."  has  also  been  held  to  have  no  meaning  as  a  part 
of  the  title  of  an  act.''  Clerical  errors  will  not  vitiate  the  title  if 
the  object  of  the  statute  is  apparent.® 

The  constitutional  provision  may  not  be  construed  as  to  oper- 
ate an  unnecessary  restriction  on  legislative  action.® 

1.  Timm  v.  Harrison,  109  III.  193;  Hammonton  in  the  township  of  Mullica 
Mix  t'.  Illinois  Cent.  R.  Co.,  1 16  111.  102  ;  in  the  county  of  Atlantic.*'  The  inac- 
Magurn  v.  Board  of  Education,  133  curacy  consisted  in  a  failure  of  the 
111.  122.  title  to  show  that  a  part  of  Hamilton  as 

2.  Robinson  v.  State,  15  Tex.  311.  well  as  a  part  of  Mullica  was  embraced 

3.  CofTman  v,  Keightley,  24  Ind.  509.  in  the  bounds  of  Hammonton.    This 

4.  Miami  County  t/.Bears,  25  Ind.  no.  was  held  immaterial  and  that  the  object 

5.  Mayer  v.  Cahalin,  5  Sawy.  (U.S.)  of  the  act  was  sufficiently  expressed  in 
355.  the  title. 

6.  Sutherland  on  Stat.  Const.,  §  89;  In  State  v,  McCracken,  42  Tex.  383, 
St.  Louis  V.  Tiefel,  42  Mo.  578;  State  the  title  of  an  amendatory  act  merely 
V.  Garrett,  29  La.  Ann.  637;  Com.  v.  misrecited  the  date  of  the  act  amended. 
Green,  58  Pa.  St.  233;  Fishkill  Tp.  v.  The  error  was  held  immaterial,  for  the 
Fishkill,  etc..  Plank  Road  Co..  22  Barb,  reason  that  the  amended  act  being  the 
(N.  Y.)  634;  Johnston  v.  Spicer,  107  N.  only  legislation  upon  the  subject  which 
Y.  185;  Ryerson  v.  Utley,  16  Mich,  it  embraced,  no  one  could  be  misled  by 
269;  Shepherd  v.  Helmers,  23  Kan.  504;  the  error. 

Pitkin  County  xk  Aspen  Min.j  etc.,  Co.  In   People  v.  Onondaga,    16  Mich. 

(Colo.  1893),  32  Pac.  Rep.  717.  257,  the  title  authorized  the  levy  of  a 

In   Geor^ia^vf  here  the   requirement  "bounty  "tax.   But  in  the  engrossment 

was  that  the  act    should  contain   no  of  the    act,  the   word   "  county "  was 

matter  **  different  "  from  what  was  ex-  substituted   for  "bounty."    The  court 

pressed  in  the  title,  it  was  held  that  the  held,  Cooley,  ].,  delivering  the  opinion, 

words  "  and  for  other  purposes "  were  that  the  act  was  not  vitiated  by  this 

sufficient    to    sustain    provisions    not  clerical  error. 

otherwise  indicated  by  the  title.    Mar-  9.  Smith  v.  Com.,  8  Bush  (Ky.)  108. 

tin  V.  Broach,  6  Ga.  21 ;  50  Am.  Dec.  306.  In  this  case  the  title  of  the  act  was  "An 

7.  State  V.  Hackett,  5  La.  Ann.  93.  act  to  separate  the  offices  of  commit- 
But  in  Garvin  7;.  State,  13  Lea  (Tenn.)  sioner  and  receiver  of  the  Louisville 
162,  it  was  held  that  in  the  title,  ** An  chancery  court  and  to  provide  for  the  ap- 
act  to  punish  as  felons  all  parties  who  pointment  of  said  officers  and  to  define 
may  engage  in  keeping  or  conducting  their  duties."  It  was  held  that  a  sec- 
halls  or  houses  for  conduct  of  games  of  tion  of  the  act  providing  that  the  re- 
keno,  faro,  three-card  monte,  and  mus-  ceiver  and  commissioner  should  be  re- 
tang,  etc.,"  the  phrase  "etc."  had  force  moved  at  the  pleasure  of  the  court  and 
as  showing  that  the  title  applied  to  that  all  laws  in  conflict  therewith 
other  games  mentioned  in  the  act,  and  should  be  repealed,  was  sufficiently  in- 
that  it  was  not  equivalent  to  "  and  for  dicated  by  the  title  and  was  not  uncon- 
other  purposes."  stitutional ;  the  court  saying  that  while 

8.  State  V.  Elvins,  32  N.  J.  L.  362.  the  rule  as  to  expression  of  the  subject 
In  this  case,  the  act  set  apart  the  town-  of  an  act  in  its  title  should  be  observed 
ship  of  Hammonton  in  Atlantic  Coun-  and  legislation  in  violation  thereof  dis- 
ty  from  the  township  of  Mullica  and  countenanced,  **  no  unnecessi^rv  restric- 
Hamilton.  The  title  of  the  act  was  tion  should  be  placed  on  legislative  ac- 
'*An  act  to  incorporate   the  town   of  tion,  except  so  far  as  may  be  required 
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A  repealing  clause  in  an  act  may  be  so  germane  to  the  princi- 
pal subject-matter  as  to  be  embraced  within  a  title  not  making 
particular  reference  to  the  repeal.^  A  repeal  by  implication  need 
not  appear  in  the  title.*  It  has  been  held  that  the  title  should 
indicate  the  retrospective  operation  of  an  act.* 

6.  Ulnstrations— ^j.  Miscellaneous  Instances.— The  forego- 
ing principles  have  been  applied  in  many  instances  to  statutes 
dealing  with  subjects  as  various  as  is  the  field  of  legislation.  The 
application  of  these  principles  varies  with  the  language  of  the 
various  titles  and  the  language  of  the  subject-matter  of  the  stat- 
utes introduced  by  the  titles.  The  classification  of  these  illustra- 
tions here  must  of  necessity  be  somewhat  arbitrary,  but  it  is 
deemed  of  importance  to  set  out  the  cases  here.  It  has  been 
held  that  the  constitutional  requirement  as  to  the  expression  of 
the  object  of  an  act  in  its  title  does  not  apply  to  headings  of 
chapters  in  the  compiled  laws.*  Additional  illustrations  relating 
to  codes  and  compilations  of  laws  are  given  in  the  note.* 

to  sustain  this  provision  of  the  constitu-  Cooler,  J.,  delivering  the  opinion,  that 

tion."  the  title  of  the  act  might  be  looked  to 

In  People  v.   Banlcs,  67  N.  Y.  568,  in  order  to  determine  a  question  as  to 

Allen  J,,  said:  **  It  is  not  allowable  for  its  retrospective  operation, 

the  purpose  of  invalidating  a  law,  to  sit  4.  OompUatlons  and  Codes. — Stewart 

in  judgment  upon  its  title,  to  determine  v,  Riopelle,  48  Mich.  177 ;  State  v,  Mc- 

with  critical  acumen  whether  it  might  Daniel,  19  S.  Car.  114-,   Kaminitsky  v. 

not  have  been    more  explicit  and   so  Northeastern  R.  Co.,  25  S.  Car.  63. 

drawn  as  more  clearly  and  definitely  to  ft.  The  title,  "An  act  to  amend  the 

indicate  the   nature  of  the   legislation  Code  of  Civil  Procedure,"  sufficiently 

covered  by  it.    The  legislature  is  not  indicates  a  provision   fixing  the   time 

subject  to  judicial  control  in  respect  to  within  which  an  action  for  the  recovery 

the  form  or  mode  in  which  the  subject  of  real  estate  maj'  be  brought.    Gatling 

of  a  bill  shall  be  expressed.     If  it  is  ex-  v.  Lane,  17  Neb.  80.     See  also  People 

pressed  the  constitution  is  satisfied.'*  v.  Parvin,  74  Cal.  549. 

I.  In  Burke  v»  Monroe  County,  77  The  title,  "An  act  to  amend  title  3, 

III.  610,  the  title  of  the  act  was,  "An  articles  9  and  10  and  to  add  loa,"  omit- 

acttorestoreuniformity  in  the  taxation  ting  the    words,  "Revised    Statutes," 

of  real  and  personal  property  for  all  where  those  provisions  were  found,  is 

purposes  in  the  several  counties  and  sufficient,  though  there  is  no  other  com - 

cities  in  this  state."     It  was  held  that  pilation  of  laws  in  the  state  having  a 

the  act  in  so  far  as  it  provided  for  the  title  3.     Gunter  v,  Texas  Land,  etc., 

repeal  of  certain  other  acts  was  not  Co.,  82  Tex.  496. 

open  to  the  objection  that  the  constitu-  The  title,  "An  act  to  amend  title  i, 

tional  requirement  was  not  observed,  ch.  66,  of  HilPs   Annotated    Laws  of 

Sec  also  Timm  v.  Harrison,  109  HI.  593.  Oregon  relating  to  pilotage  at  the  Co- 

a.  Union  Trust  Co,  r.  Trumbull,  137  lumbia  river  bar,"  sufficiently  expresses 

111.  146;  Com.  V.  Godshaw  (Ky.  1891;,  the  subject  of  the  act.    The  Borrow- 

17  S.  W.  Rep.  737;  State  v,  Gallagher,  dale,  39  Fed.  Rep.  376. 

42  Minn.  449.  The  title,  "An  act  to  amend  sections 

S.  Thomas  r.  Collins,  58  Mich.  64.  10  and  11  of  the  Code  of  Civil  Pro- 
Here  the  title,  "An  act  to  provide  for  cedure,  and  to  repeal  said  original  see- 
the assessment  of  property  and  levy  and  tion»  which  section  relates  to  the  time 
collection  of  taxes  thereon,"  was  held  of  docketing  appeals,"  sufficiently  indi- 
insufficient  to  support  provisions  of  the  cates  a  section  providing  a  subRtitute 
act  relating  to  taxes  already  assessed,  for  a  provision  of  the  Code  of  Civil 
In  Smith  v.  Auditor  Gen'l,  30  Mich.  Procedure  regulating  the  practice  on 
406,  in  which  the  prospective  operation  appeal  from  the  countj'  justice's  court, 
of  a  statute  with  precisely  the  same  Muldoon  v,  Levi,  25  Neb.  457. 
title,  was  in  dispute,  it  was  decided,  The  title,  an  act  to  amend  a  specified 
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The  title,  "An  act  concerning  drainage,"  has  been  held  to  com- 
prehend a  provision  establishing  a  board  of  drainage  commis- 
sioners ;  ^  but  a  title,  "An  act  to  provide  for  the  drainage  of "  a 
certain  district,  has  been  held  not  to  indicate  a  provision  for  the 
creation  of  a  new  drainage  district,  and  the  institution  of  unusual 
and  summary  proceedings  to  enforce  the  collection  of  a  drainage 
tax ;  *  so  the  title,  "An  act  to  promote  drainage,"  has  been  held 
not  to  indicate  provisions  relating  to  the  control  of  debris  from 
mining  and  other  corporations.*  A  general  title  relating  to  elec- 
tions should  be  given  a  wide  scope.*  There  are  cases  in  rela- 
tion to  statutes  designed  to  protect  laborers,*  and  to  statutes 

"section**  of  a  compilation  of  statutes,  4.  Elections. — A  title,  "An  act  con- 

sufficiently  expresses  the  object  of  the  cerning  public  elections,"    has    been 

act,  though  the  amended  law  be  class!-  held  sufficient  to  sustain  provisions  au- 

iied  as  a  '^subdivision"  of  a  chapter  of  thorizing  the  governor  to  fill  certain 

such  compilation,  and  not  a  "section."  vacancies  in  elective  offices.  State  r. 

State  V.  Babcock  23  Neb.  128.  Mead,  71  Mo.  266;  but  insufficient  to 

In  Second  German,  etc.,  Bldg.  Assoc,  embrace  a  provision  conferring  upon 

V.  Newman,  50  Md.  62,  the  title,  *'An  -women  the  right  to  vote.     Harland  v. 

act  to  amend  article  95  of  the  Code  of  Territory,  3  Wash.  Ter.  131 ;    Rumsey 

Public   General   Laws,   by   adding  an  v.  Territory,  3  Wash.  Ter.  332. 

additional   clause    thereto,"   was    held  The  title,  **An  act  regulating  elec- 

sufficient  to  sustain  an  amendment  con-  tions,"  is  sufficient  to  support  a  pro- 

taining  the  whole  legislation  regulating  vision  that  every  qualified  elector  shall 

rate  of  interest.  be  eligible  to  hold  any  office  for  which 

The  title.  *'An  act  to  establish  a  pro-  he  is  an  elector.     People  v,  Goddard, 

bate  code,"  is   sufficient  to  sustain   a  8  Colo.  432. 

provision  relating  to  titles  of  real  prop-  The  title,  **An  act  to  regulate  muni- 

erty  by  descent.    Johnson  r.  Harrison,  cipal   elections   in   the  city  of  Louis- 

47   Minn.   576.     Here  the  court  said  :  vi He,"  sufficiently  indicates  a  provision 

"The  large  number  of  related  or  enacted  that  the  votes  at  the  election  therein 

matters  found   treated  of  under  some  specified  shall  be  by  ballot.    Rogers  r. 

comprehensive  title,  such  as,  *  Criminal  Jacobs,  88  Ky.  502. 

Code,'  *  Penal  Code,*  *  Code  of  Civil  The  title,  "An  act  to  legalize  a  cer- 

Procedure,'     *  Private     Corporations,*  tain  election  named  therein,"  though 

*  Railroad   Corporations,'  and  the  like,  very  general  and  failing  to  locate  the 

are  familiar  illustrations  of  what  may  election  by  designating  time  and  place, 

legitimately  be  included  in  one  act."  nevertheless  sufficiently  expresses  the 

1.  Drainage. — Ross  v.  Davis,  97  Ind.  object  of  the   act.    Dows  v.  Elmwood, 
79;  Wishmiert'.  State,  97  Ind.  160.  34  Fed.  Rep.  114,  /oi/owin^  Montchir 

2.  Irwin's  Succession,  33  La.  Ann. 63.  7.'.  Ramsdell,  107  U.  S.  147. 

3.  People    T'.    Parks,    %S    Cal.    624;  S.  Employes;    Laborers;    Mecbajiles' 
Doane  t-.  Weil,  58  Cal.  334.  Liens.— The  title,  "An   act  to  fix  the 

In  Hall  T'.  Slaybaugh,  69  Mich.  484,  amount  of  wages  of  laborers  exempt 

the  title.  "An  act  to  provide  for  the  con-  from  process,"  comprehends  a  provi- 

struction   and  maintenance  of    drains  sion  that  wages  of  others  than  labor- 

and    the    assessment    and    collection  ers   working  with   their  hands  alone 

of  taxes  therefor,   and  to  repeal    all  should  be  exempt.     Boyle  v,  Vander- 

other     laws     relating    thereto,"     was  hoof.  45  Minn.  31. 

held    sufficiently    to   express   its    ob-  The  title,  "An  act  giving  labor  the 

ject,  the  court  saying:     "It  would  be  rightof  first  lien,  and  material  furnished 

difficult  to   conjecture  anything    per-  a  second  lien  on  all  property',"  com  pre- 

taining  to   a   drain   in   any   way   that  hends  a  provision  making  it  an  offense 

would  not  come  properly   under  this  for  a  contractor  to  receive  full  payment 

title  if  made  a  subject  of  legislation."  under  his  contract  and  neglect  to  pay 

See   also   Gillett   t'.    McLaughlin,    69  laboring  and   material   men.  ^  SUite  t'. 

Mich.  547  ;  State  v.  Orange  (N.J.  1893),  Brachvogel,  38  Minn.  265. 

26  Atl.  Rep.  799.  The  title,  "An  act  to  insure  payment 
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for  the  protection  of  game,*  and   to  prevent  gambling*    So 
cases  have  arisen  concerning  statutes  relating  to  insurance  com- 

of  wages  earned  and  materials  used  in  any  of  the  game  protected  by  the  act. 

constructing    .     .     .     public   buildings  People  v,  O'Neil,  71  Mich.  325. 

and  public  works/'  sufficiently  indicates  The   title,   "An   act  to   prevent   the 

a  provision  that  officers  contracting  for  destruction   of  fish,"  sufficiently  indi- 

pubiic   buildings  shall  require  a  bond  cates  a  provision  prohibiting  the  catch- 

for  the  payment  by  the  contractor  for  ing  of  fish  by  any  other  device  than  of 

labor  performed  or  materials  furnished,  hook   and   line.     People  v.   Miller,  88 

Plummer  v,  Kennedy,  73  Mich.  395.  Mich.  383. 

A  section  of  an  act  creating  a  me-  The  title,  *'An  act  to  amend  an  act 
^hanic*s  lien  is  sufficiently  indicated  by  entitled,  an  act  to  establish  a  penal  code 
the  title,  *' An  act  to  revise,  simplify  and  .  .  .  by  amending  §634,  relating  to  fish 
abridge  the  rules,  practice,  pleadings  and  game,"  sufficiently  indicates  a  pro- 
and  forms  in  civil  cases  in  the  courts  of  vision  for  the  protection  of  fish  and 
this  state ;  to  abolish  distinct  forms  of  game.  People  v,  Dobbins,  73  Cal.  257. 
action  at  law,  and  to  provide  for  the  In  State  v.  Stunkle,  41  Kan.  459,  it 
administration  of  justice  in  a  uniform  was  held  that  the  title,  **An  act  author- 
mode  of  pleading  and  practice,  without  izing  the  appointment  of  a  commission- 
distinction  between  law  and  equity."  er  of  fisheries,  and  for  the  protection  of 
Hall  v»  Bunte,  20  Ind.  304.  fish  in  the  waters  of  the  State  of  Kansas.** 

The  title,  **An  act  to  secure  the  pay-  was  sufficiently  broad  in  that  it  specifi- 

ment  of  wages  or  salaries  to  certain  cally  applied  to  the  protection  of  the 

■emploj'es  of  railway  corporations,"  will  fish'^n  the  waters  of  the  state  while  pro- 

not  sustain  a  provision  giving  a  lien  on  viding  for  a  commissioner  of  fisheries, 

the  company's  property  for  materials  The  case  does  not  show  what  particular 

furnished,     t'idelity   Ins.,   etc.,  Co.   v.  provision  of  the  act  was  objected  to  as 

Shenandoah  Valley  R.  Co.,  86  Va.  i.  being  not  within  the  constitutional  pro- 

A  provision  that  whenever  any  person  vision, 

or  corporation  shall  make  an  assignment  The  title,  "An   act  to  regulate  the 

for  the  benefit  of  creditors,  or  shall  be  planting  and  taking  of  oysters  in  the 

adjudged  insolvent,  or  shall  have  his  or  waters  of  the  state  "  sufficiently  indi- 

its  property   taken  possession  of  by  a  cates  provisions  prohibiting  non-resi- 

receiver,  all  wages  or  salaries  due  em-  dents    from    taking    or     transporting 

ploves  shall  first  be  paid  in  full,  if  con-  domestic    oysters   and   forbidding  all 

strued  to  subject  corporations  to   the  persons  to  ship   oysters   in   the   shell 

insolvency  laws,  is  not  indicated  by  the  within  the  limits  ot  the  state.    State  z\ 

title,  "An  act  to  provide  for  the  pay-  Harrub  (Ala.  1892),  10  So.  Rep.  752. 

ment  of  the   wages   and    salaries  due  The  title,  •*An  act  to  repeal  ch.  193 

the  employes  of  insolvent  employers."  of  the  acts  of  1872,  and  re-enacting  the 

Search  v,  Ellicott  (Md.  1890),  iS  Atl.  same  with  amendments,  so  that  oysters 

Rep.  863.  sold  in  the  shell  at  Baltimore,  and  at 

The  title,  "An  act  to  secure  the  pay-  all   packing    establishments,  shall   be 

went  of  the  wages  or  salaries  of  certain  measured  in  an  iron  measure,"  is  suffi- 

emploves  of  railway,  canal,  steamboat  cient  to  sustain  a  provision  that  such 

and  other   transportation   companies,"  oysters  shall  be  measured  by  licensed 

does  not  embrace  provisions  creating  measurers,  in  an  iron  circular  tub,  of  a 

liens  in  favor  of  the  employes  of  mining  certain  description,  and  that  the  meas- 

and  manufacturing  companies  to  secure  ure  "shall  be  even,  or  struck."     Mc- 

Iheir  wages.     Fidelity  Ins.,  etc  ,  Co.  v.  Grath  v.  State,  46  Md.  631. 

Shenandoah  Iron  Co.,  42  Fed.  Rep.  372.  2.  Acts  to  Prevent  Gambling. — Enact- 

The  title,  "An  act  relating  to  the  liens  ments  giving  the  loser  of  money  at 

ofmechanics,  material  men  and  laborers  any  game  a  right  of  action  against  the 

upon  leasehold  estates,"  does  not  indi-  winner  have  been  held  to  be  indicated 

cate  a  section  relating  to  liens  on  free-  by  the  title  "An  act   to  prevent   and 

holds.    Dorsey's  Appeal,  72  Pa,  St.  192.  punish  gaming."     O'Keefe  v,  Weber, 

1.  Acts  for  Protection  of  Game. — The  14  Oregon  55;   Maling  v,  Crummey 

title,  *'An  act  to  protect  game,"  com-  (Wash.  1892),  31  Pac.  Rep.  600. 

prehends  provisions  making  it  a  mis-  The  title  "An  act  to  revise  the  law 

demeanor  to   sell  or  expose   for    sale,  in  relation  to  criminal  jurisprudence," 

or  have  in  possession  for  that  purpose,  sufficiently    indicates  a  provision  for 
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panics,  foreign  and  domestic.^   And  in  statutes  relating  to  public 

the  recovery  of  monej  lost  at  gaming,  foreign  insurance  company  shall  not 

Lamed  v.  Tiernan,  no  III.  173.  transact  business  in  the  state  without  a 

Under  the  title,  *'An  act  to  amend  certificate  of  authority  from  the  auditor 

{  214  of  the  criminal  code  of  the  Gen.  of  the  state.     Igoe  v.  State,  14  Ind.  239. 

Sts.   of  1873,"  which  section  provides  The  title,  "An  act  for  the  incorpora- 

the  punishment  of  the  offense  of  gam-  tion   of  insurance  companies,  defining 

bling,   provisions    may    be    contained  their  powers  and  prescribing  their  du- 

authorizing  a  civil  action  by  the  loser  ties,"  cannot  include  provisions  regulat- 

for  the  recovery  of  money  lost.     Perry  ing  agencies  for  foreign  insurance  com - 

V,  Gross,  25  Neb.  826.  panies.    Grubbs  v.  State,  24  Ind.  295. 

The  title  "An  act  to  amend  §  1547  The  title,  '*An  act  relative  to  the  or- 
of  art.  8,  of  the  Revised  Statutes  re-  ganization  and  powers  of  insurance 
lating  to  offenses  against  public  morals  companies  transacting  business  within 
and  decency,  or  the  public  police,  and  this  state,"  sufficiently  indicates  a  pro- 
miscellaneous  offenses,^'  is  sufficient  to  vision  for  the  examination  of  the  affairs 
sustain  a  provision  raising  th^offense  of  an  insurance  company  already  or- 
of  gambling  from  a  misdemeanor  to  ganized.  People  v.  State  Ins.  Co.,  19 
that  of  felony.  State  v.  Laughlin,  7;  Mich.  392. 
Mo.  358.                                                     '  The   title,  "An  act  to  regulate  the 

The  title,  "An  ^ct  to  punish  as  felons  manner  in  which  insurance  companies 
all  parties  who  may  engage  in  the  not  organized  under  the  laws  of  this 
keeping  or  conducting  of  halls  or  state  but  doing  business  within  it, 
houses  for  conduct  of  games  of  keno,  should  transact  their  business  "  is  sufii- 
faro,  three -card  monte,  mustang,  etc.,"  cient  to  support  a  provision  for  a  pen- 
is sufficient  to  support  provisions  re-  alty  for  violation  of  the  act.  Hartford 
lating  to  other  games  than  those  men-  F.  Ins.  Co.  v.  Raymond,  70  Mich.  4S5. 
tioned  in  the  title.  Garvin  v.  State,  The  title  "An  act  regulating  insur- 
13  Lea  (Tenn.)  162.  ance  and  fire  insurance  companies,"  is 

The  title,  "An  act  to  prohibit  book-  sufficient  to  sustain  provisions  that  any 
making  and  pool  selling,"  sufficiently  person  soliciting  or  procuring  appltca- 
indicates  provisions  that  persons  keep-  tions  for  insurance,  shall  be  soliciting 
ing  a  place  for  book  making  upon  the  agent  of  the  company  ;  that  such  corn- 
result  of  any  trial,  or  decision  of  speed,  pany  shall  attach  to  their  policies  the 
skill,  or  power  of  man  or  beast,  which  application  of  the  assured,  providing 
is  to  take  place  beyond  the  limits  of  consequences  for  a  failure  so  to  do; 
this  city ;  or  who  makes  books  or  sells  that  the  policy  shall  be  prima  facie 
pools  on  such  event;  or  who  makes  evidence  of  the  insurable  value  of  the 
books  or  sells  pools  on  the  result  of  property ;  that  the  assured  roust  give 
any  political  nomination,  appointment  notice  in  writing  of  a  loss,  accompanied 
or  election,  wherever  made  or  held ;  by  affidavit  stating  the  fact ;  and  that 
or  who  makes  books  with,  or  sells  no  action  shall  be  begun  within  ninety 
pools  to  minors  on  such  events,  shall  days  after  notice  of  such  loss  has  been 
be  guilty  of  a  misdemeanor.  State  v.  given.  Christies.  Life  Indemnity, etc., 
Burgdoerfer,  107  Mo,  i.  Co.,  82  Iowa  360. 

The  title,  "An  act  to  prevent  and  The  title  "An  act  to  provide  for  the 
punish  gambling  and  the  making,  writ-  incorporation  of  mutual  fire  insurance 
ing,  or  selling  of  books  or  pools  or  companies,  and  defining  their  powers 
mutuals  on  the  result  of  any  trotting  and  duties,"  sufficientl}'  indicates  pro- 
race  of  horses,  or  race  of  any  kind,  or  visions  for  settling  the  affairs  of  such 
any  election  or  any  contest  of  any  companies  upon  their  insolvency .  War- 
kind,  or  game  of  base  ball,"  is  suffi-  die  v.  Townsend,  75  Mich.  385. 
cient  to  sustain  a  provision  making  it  In  Com.  v,  Morningston,  144  Pa.  St. 
an  offense  to  keep  a  house  for  the  pur-  103,  the  title  of  act  Pennsylx'ania  May 
pose  of  such  betting  therein.  Lescal-  7,  188  P.  L.  116,  imposing  a  penalty  on 
lettv.  Com.  r  Va.  1893), 17  S.  E.  Rep. 546.  life-insurance  agents,  offering  a  rebate 

1.  Inanrance   Companies. — The   title,  of  premium  as  an  inducement  to  insur- 

"An  act  for  the  incorporation  of  insur-  ance,  was  held  to  sufficiently  indicate 

ance  companies,  defining  their  powers  the  contents  of  the  act.    The  case  does 

and  prescribing  their  duties,"  does  not  not  show  the  title  of  the  act. 

embrace  a  provision  that  an  agent  of  a  The  title  "An  act  to  declare  unlawful 
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officers  numerous  constitutional  questions   have  arisen,^  and  a 

trusts  and  combinations  in  restraint  of  The  title,  ''An  act  to  amend  an  act 
trade  and  productions,  and  to  provide  creating  the  office  of  public  weigher, 
penalties  therefor,*'  covers  a  section  and  regulating  the  appointment  and  de- 
prohibiting  any  combination  to  con-  fining  the  duties  and  liabilities  there- 
trol  the  cost  of  insurance.  In  re  Pink-  of,"  is  sufficient  to  sustain  a  provision 
ney,  47  Kan.  89.  declaring  it  to   be  unlawful    to   em- 

i.  Public  Officers. — Provisions   for  a  ploy  any  one  except  the  public  weigh- 

county    treasurer's    tenure    of    office,  er    to  perform   his    duties,    and    that 

duties,  Qompensation  and  powers,  in-  any  person  violating   such    provision 

eluding  the  right  to  appoint  a  deputy,  should  be  liable  to  damages  at  the  suit 

and  that  such  deputy  shall  act  as  clerk  of  such  weigher.  Johnson  v,  Martin, 75 

of  the  county  commissioners,  are  em-  Tex.  33. 

braced  in  the  title,  "An  act  to  create  a  The   title,   *'  Concerning  townships 

treasurer,"  for  a  named  county.     Cal-  and   township  officers,"  is    consistent 

vert  V.  Heelen,  72  Md.  603.  with  provisions  limiting  the  powers  of 

The  title,  "An  act  to  reorganize  the  townships  and  township  officers.  State 

local  government  of  the  city  of  New  v.  East  Orange  Tp.,  49  N.  J.  L.  401. 

York."  will  sustain  provisions  creating  The  title,  "An  act  to  determine  the 

citj  offices,  defining  their  functions  and  mode  of  iilling  vacancies  in  all  offices 

compensation,     imposing    restrictions  for  which  no  provision  is  made  in  the^ 

upon  the  holders  of  such  offices,  and  constitution,"  is  sufficient  to  support  a* 

providing  that  certain  duties  might  be  provision   that  such  vacancies  in  the 

required  of  them  without  further  com-  state,  parish,  or  municipality,  shall  be 

pensation  than  their  annual  salary.  Bil-  filled  by  the  governor.    State  v.  Leovy, 

lings  V.  New  York,  68  N.  Y.  415.  12  La.  Ann.  538. 

The  title,  "An  act  amendatory  to  an  The  title,  "An  act  providing  for  the 

act  entitled  'An  act  creating  a  board  of  election  and  qualification  of  justices  of 

police  commissioners,^ and  authorizing  the  peace,  defining  their  jurisdiction, 

the  appointment  of  a  police  force  for  powers  and  duties,"  does  not  indicate 

the  city  of  St.  Louis,' "  is  sufficient  to  a   provision   that   no    constable   shall 

sustain  a  section  providing  for  the  ap-  purchase  a  judgment  on  the  docket  of 

pointment  and  regulation  of  private  de-  any  justice  in  the  township  of  the  con- 

tectives.  State  r.  Bennett,  102  Mo.  356.  stable.     Spaugh  v.  Huifer,  14  Ind.  305. 

The  title,  "An  act  in  relation  to  the  The  title,  "An  act  reducing  and  reg- 

fees  and  compensation  of  certain  offi-  ulating  the  salaries  and  compensation 

cers  in   the   city  and  county  of  New  of  certain  state  officers,  justices  of  the 

York"  includes  a  provision  that  fees  supreme    court,   and   attaches  of  the 

of  certain  officers  of  the  city  should  be  state  government  "  has  been  held  not 

paid  into  the  treasury  and  the  officer  to  indicate  a  provision   reducing  the 

receive  a  salary   instead.     Conner  v,  salaries  of  members  of  the  legislature. 

Xew  York,  5  N.  Y.  285.  State  v.  Mallock,  19  Nev.  384. 

The  title,  "An  act  to  make  uniform  The  title,  "An  act  in  relation  to  the 

the  selection  and  duties  of  directors  of  fees   of  the   sheriff  of    the  city   and 

the  boards  of  chosen  freeholders  of  the  county  of   New   York,  and  to  fees  of 

state,^  is  sufficient  to  sustain  provisions  referees   in    sales   in  partition  cases," 

regulating  the  selection  and  duties  of  does  not  embrace  provisions  requiring 

such  a  director  in  a  particular  county,  a  judicial  sale  to  be  made  by  the  sher- 

so  as  to  conform   the  law   relating  to  iff.     Gaskin  v,  Anderson,  5s  Barb.  (N. 

such  county  to  a  general  law  on  that  Y.)  259;  Gaskin -z;.  Meek,  S  Abb.  Pr., 

subject.  Governs.  State,  48  N.J.  L.  612.  N.  S.'(N.  Y.)  312. 

The  title  "An  act  to  provide  for  a  The  title,  "An  act  to  provide  for  the 
state  board  of  equalization,"  sufficient-  appointment  of  deputy'  coroners  in 
ly  indicates  provisions  relating  to  the  the  several  counties  of  this  common- 
duties  of  the  board  of  supervisors,  as  wealth,"  is  insufficient  to  cover  a  pro- 
a  county  board  of  equalization.  Boyce  vision  for  the  compensation  of  such 
V,  Sebring,  66  Mich.  210.  deputies  by  fees  instead  of  salaries,  in 

The  title  of  an  act  to  "  vacate  "  cer-  counties   of  over    150.000  inhabitants 

tain  offices,  will   support  a  provision  each.    Com.  v.   Grier,  9  Pa.  Co.  Ct. 

*'  abolishing "   such   offices.    State    v.  Rep.  444. 

Hermann,  11  Mo.  App.  43.    •  The  title,  "An  act  defining  the  duties 
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few  decisions  upon  statutes  relating  to  the  public  lands,  both  state 
and  federal,  are  collected  in  the  note.* 

As  a  general  rule  the  title  of  an  act  incorporating  a  private 
body  need  not  indicate  the  objects  the  corporate  body  is  designed 
to  accomplish,  nor  the  powers  with  which  it  is  to  be  invested, 
nor  the  agencies  to  be  employed  or  mode  to  be  pursued  in  ex- 
ercising its  powers  ;  all  of  these  matters  being  necessary  inci- 
dents to  corporate  existence.*  .  But  matters  not  incidental  to  the 

• 

of  state  comptroller,"  is  insufficient  to  The  title,  "An  act  to  authorize  the 
sustain  a  provision  imposing  a  penalty  organization  of  annuity,  safe  deposit 
upon  other  officers  for  failing  to  make  and  trust  companies,"  is  sufficient  to 
settlements  with  the  comptroller,  sustain  provisions  allowing  such  corn- 
State  V.  Hoadlej,  20  Nev.  317.  panics  to  act  as  guardians  of  the  es- 

1.  Public  Landis. — A  title  referring  to  tales  of  insane  persons.    Minnesota  L. 
state  lands  in  a  particular  county  will  &  T.  Co.  v.  Beebe,  40  Minn.  7. 

not  sustain  a  provision  in  the  act  relat-  The  title,  "An  act  in  relation  to  the 
ing  to  state  lands  in  another  county,  formation  of  co-operative  associations," 
Wilcox  V.  Paddock,  65  Mich.  33.  comprehends  provisions  for  the  forma- 
.  The  title,  "An  act  in  relation  to  a  por-  tion  of  corporations  for  the  purpose  of 
tion  of  the  submerged  lands  and  Lake  trade  or  of  the  carrying  on  of  any  law- 
Park  of  the  grounds  lying  on  and  ad-  ful  mechanical,  manufacturing,  or  agri- 
jacent  to  the  shore  of  Lake  Michigan  cultural  business,  limiting  the  amount 
on  the  eastern  frontage  of  the  city  of  of  capital  stock  and  also  the  amount 
Chicago,"  is  sufficient  to  sustain  pro-  which  any  one  member  may  hold, 
visions  granting  certain  of  those  lands  Finnegan  v.  Knights  of  Labor  Building 
to  a  city,  and  certain  other  of  the  lands  Assoc.  (Minn.  1893),  53  N. W.  Rep.  1 150. 
to  a  railroad  company  with  the  right  to  The  title,  "An  act  to  provide  for  the 
maintain  docks  and  wharves.  Illinois  organization  and  government  of  state 
V.  Illinois  Cent.  R.  Co.,  33  Fed.  Rep.  730.  banks,"  is  sufficient  to  embrace  a  sec- 
The  title,  "An  act  to  regulate  the  sale  tion  prohibiting  their  transacting  bank- 
of  swamp  lands  donated  by  the  United  ing  business  unless  incorporated  under 
States  to  the  State  of  Indiana"  em-  the  provisions  of  the  act.  State  v. 
braces  a  provision  requiring  patents  for  Woodmanse,  i  N.  Dakota  246. 
such  lands  to  be  recorded.  Nitche  v.  The  title,  "An  act  for  the  better  pro- 
Earle,  117  Ind.  270.  tection  of  stockholders  and  corporations 

2.  Private  CorporationB  —  Bufflclent  formed  ...  for  the  purpose  of  car- 
Titles. — A  title  relating  to  the  incorpo-  rying  on  and  conducting  the  business  oi 
ration  of  a  certain  gas-light  company  is  mining,"  sufficiently  indicates  a  provi- 
sufficient  without  detailing  the  powers  sion  imposing  a  penalty  on  directors  of 
and  privileges  granted  to  the  company,  such  companies  for  failure  to  cause  to 
including  a  monopoly  of  the  manufac-  be  made  or  posted  an  itemized  account 
ture  and  supply  of  gas.  Crescent  City  orbalancesheet  of  the  affairs  of  the  com - 
Gas  Light  Co.  v.  New.  Orleans  Gas  panj'.  Francais  v.  Somps,  92  Cal.  503. 
Light  Co.,  27  La.  Ann.  138.  See  also  The  title,  "An  act  to  amend  a  char- 
Arnoult  v.  New  Orleans,  11  La.  Ann.  ter  of  the  bank  of  D.,"  will  embrace 
54,  Bridgeford  v.  Hall,  18  La.  Ann.  218;  provisions  for  the  establishment  of  a 
Inkster  v.  Carver,  16  Mich.  484.  branch   bank.     Robinson   v.   Bank   of 

The   title,  "An   act  creating  a  city  Darien,  18  Ga.  89. 

sewage  utilization  company,"  embraces  The  title,  "An  act  to  provide  for  the 

a  provision  conferring  powers  on  the  formation  of  corporations,"  will  sustain 

company    in    regard    to    cleaning    of  a  provision  for  the  paj'ment  of  a  fee  to 

streets.     City  Sewage  Utilization  Co.  the   secretary  of  state,  by  a  corpora- 

V.  Davis,  8  Phila.  (Pa.)  625.  tion,  upon  filing  a  certificate  of  incor- 

The  title,  "An  act  to  reorganize  the  poration.     Edwards  v.  Denver,  etc.,  R. 

medical  society  of  Nezv  Jersey^''  will  Co.,  13  Colo.  59. 

support  provisions  repealing  the  former  The    title,  "An   act  to   incorporate 

powers  of  the  company  and  conferring  the  M.  Waterworks  Company"  suffi- 

new  powers.     Hill  v,  Morrison,  46  N.  ciently  indicates  a  provision  requiring 

J.  L.  488.  that  a  map  of  the  property  to  be  ac- 
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creation  and  existence  of  corporations  must  be  indicated  by  the 
title.i 

b.  Municipal  Corporations. — Under  titles  relating  to,  or 

appearing  to  provide  for,  the  incorporation  of  cities  or  villages, 
various  powers  may  be  conferred  and  many  matters  embraced, 

so  long  as  they  are   germane  to  the  general  subject.*     Titles 

quired  by  the  company  shall  be  iiled,  means  to  build  it,  by  gift  or  loan,  than 

and  other  provisions  facilitating  the  that  it  required  some  individual  to  do 

establishment  of  the  company's  works,  so  out  of  his  own  private  means.     The 

In  re   Malone  Water  Works  Co.,  15  whole  object  of  an  act  of  incorporation 

N.  Y.  Supp.  654.  is  to  give  the  artificial  person  an  exist- 

The  title.  '^An  act  authorizing  and  ence,  and  to  enable  it  to  control  and  to 

regulating  the  business  of  commercial  protect  its  rights.     An  enactment  com- 

agencies,  credit  companies,  and  guar-  pelling  the  state  to  give,  or  to  loan  it 

antee    associations,*'    sufficiently    em-  money,  after  the  incorporation  is  com- 

braces  a  provision  that  any  such  com-  plete,  is  no  proper  or  appropriate  por- 

pany  shall  procure  a  certificate  from  tion  of  such  act  of  incorporation, 

thecity  auditor,  and  appoint  a  resident  The  title,  "An  act  to  regulate  and  tax 

attorney  upon  whom  process  might  be  certain  named  foreign  corporations,"  is 

served ;  and  other  provisions  respect-  not  sufficient  to  support  provisions  re- 

ing  the  capital,  financial  statements  and  lating  to  other  corporations  than  those 

taxation  of  the  company.   State  v.  Mor-  named.    Oregon,  etc.,  Trust,  etc.,  Co.  v. 

gan  (S.  Dak.  1891),  48  k.  W.  Rep.  314.  Rathbun,  5  Sawy.  (U.  S.)  32. 

The  title,  "An  act  to  incorporate  the  The  title,  "An  act  to  incorporate  the 

L.  Navigation  Company,"  embraces  a  board   of  education   of  the   Kentucky 

provision  that  counties  benefited   by  National  Conference  of  the  Methodist 

the    company    may    subscribe   to   its  Episcopal   Church,   South,"  is  insuffi- 

stock.    State  r.  Wirt  County  Ct.  (W.  cient  to  sustain  a  provision  repealing 

Va.  1893;,  17  S.  E.  Rep.  379.  an  act  incorporating  a  female  seminary 

The  title,  "An  act  to  incorporate  under  the  control  of  that  denomination, 
the  bank  of  F.,*' is  sufficient  to  support  Bryan  v.  Board  of  Education  (Ky. 
a  provision  that  the  bank  may  join  in  1890),  13  S.  W.  Rep.  276. 
one  action  all  parties  to  a  note  or  bill  The  title,  "An  act  to  extend  the  area 
given  to  be  negotiated  or  actually  ne-  of  gas  lighting  in  the  city  of  New 
gotiated  in  that  bank.  Davis  v.  Bank  Orleans,  and  to  reduce  the  price  now 
of  Fulton,  31  Ga.  69.  See  also  Hill  v,  paid  by  consumers," does  not  sufficiently 
Decatur  Tp^  22  Ga.  203.  For  other  indicate  a  provision  extending  the  char- 
illustrations,  see  Montgomery  Mut.  ter  of  an  existing  gas-light  company 
BIdg.,  etc.,  Assoc,  v,  Robinson,  69  Ala.  for  twenty  years.  Crescent  City  Gas 
413;  Yellow  River  Imp.  Co.  r.  Arnold,  Light  Co.  v.  New  Orleans  Gas  Light 
46  Wis.  225.  Co.,  27  La.  Ann.  138. 

1.  Iniufflclent  Titles.  —  A   provision  The  title   of  an   amended   act  "To 

authorizing  a  loan   of   public   money  authorize  the  formation  of  corporations 

"With  which  to  build  an  astronomical  for  literary  and  scientific  purposes,"  will 

observatory,  has   been   held   not    suf-  not  support  an  amendment  by  which 

ficiently  indicated  by  a  title.reciting  as  the  act  is  made  to  include  missionary 

its  only  object  the  incorporation  of  the  and  other  benevolent  purposes.    People 

observatory.   People  v,  Allen,  42  N.  Y.  v.   Young    Men's,  etc.,    Ben,  Soc,  41 

404.    In  this  case  it  was  said  that  the  Mich.  67. 

act  of  incorporation,  when  confined  to  2.  Municipal  Corporations  —  Incorpo- 

its  legitimate  action,  conferred  all  the  ration  Acts. — Lock  hart  v.  Troy,  48  Ala. 

power  necessary  to  enable  the  corpora-  579;  Harris  v.   People,  S9  N.  Y.  599; 

tion  to  carry  out  its  proper  operation,  State  v.  Union,  33  N.J.  L.  354. 

but  this  has  nothing  to  do  with  provid-  The  title,  "An  act  to  incorporate  the 

ing  the  means.     The  title  of  an  enact-  city  of  E.,"  sufficiently  indicates  provi- 

ment  to  "incorporate"  the  trustees  of  sions  that  a  fixed  portion  of  the  fees  for 

an  observatory  will  no  more  lead  one  licenses  for  the  sale  of  liquor  shall  be 

to  suppose  that  it  contained  an  enact-  paid   over  to  the  public  school  fund« 

ment  that  the  state  was  to  supply  the  State  f.  Madson,  43  Minn.  438. 
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The  title,  "An  act  to  provide  for  the  township  business."    Clinton   Tp.  v. 

incorporation  of  cities  and   villages,"  Draper,  14  Ind.  295. 

will  sustain  provisions  relating  to  cities  The  title,  **An  act  to  authorize  the 

and  towns  already  incorporated.  Guild  town   to  raise  money  to  construct  a 

V,  Chicago,  82  111.  472.  town  dock,"  sufficiently  indicates  a  pro- 

The  title,  "An  act  to  incorporate  the  vision  giving  the  power  to  charge  and 

city  of  X.,"  sufficiently  sustains  a  pro-  collect  wharfage.     Pelham  v.  Woolsey, 

vision  authorizing  the  establishment  of  16  Fed.  Rep.  418. 

water- works  for  that  city.      David  v.  The  title,  "An  act  relative  to  con- 

Portland,  14  Oregon  98,  comprehends  tracts    by   the   mayor,  aldermen   and 

a  provision  for  the  establishment  of  a  commonalty  of  the  city  of  New  York," 

recorder's  court  in  such  city.    Peoples,  is  sufficient  to  sustain  a  provision  in 

Gobies,  67  Mich.  475;  and  is  sufficient  to  the  act  creating  a  board  of  revision, 

support  a  provision  that  a  certain  part  of  whose  duty  it  was  to  confirm  assess- 

J.  shall  constitute  the  city  of  X,,  and  ments  for  local  improvements.     In  re 

that  the  rest  shall  remain  the  town  of  J.  Tappen,  36  How.  Pr.  (N.  Y.)  390. 

People  V.  Wilber,  15  N.  Y.  Supp.  435.  The  title,  "An  act  in  relation  to  local 

A  provision  relating  to  the  govern-  improvements  in  the  town  of  F.,"  indi- 

ment  of  a  village  is  sufficiently  indicated  cates  a  provision  for  the  construction  of 

by  the  title,  "An  act  to  amend  the  gen-  a  sewer  in  such  a  town.     Van  Brunt  r, 

eral  laws  as  to  the  incorporation  of  vil-  Flatbush  Tp.,  59  Hun  (N.  Y.)  195. 

lages,  as  to  the  village  of  Mount  Ver-  The  title,  "An  act  in  relation  to  the 

non,  and   to  enlarge  the  powers  of  its  government  o.f  the  city  of  B,"  will  sus- 

officers  and  to  extend  and  enlarge  the  tain  provisions  relating  to  the  recon- 

powers  of  the  corporation."     People  v.  struction  of  the  fire  department  of  that 

Duffy,  I  N.  Y.  Supp.  896.     See  also  In  city.     People  t*.  Partridge,  13  Abb.  N. 

re  Dept.  of  Public  Parks,  86  N.  Y.  440;  Cas.  (N.  Y.)  410. 

In  re  Knaust,  loi  N.  Y.  190.  The  title,  "An  act  providing  for  the 

The  title,  "An  act  to  provide  for  the  organization,  classification,  incorpora- 

incorporation  of  cities  and  towns,  and  tionand  government  of  municipal  cor- 

establish  uniform  systems  of  municipal  porations,"   comprehends  a  provision 

government  in  the  state,"  will  sustain  relating  to  the  enlargement  and  con- 

an  amendment  relating  to  the  assess-  solidation  of  municipal   corporations, 

ment  and  collection  of  taxes  for  munic-  King  County  v.  Davies,  i  Wash.  290. 

ipal  purposes,    and  legalizing  assess-  The  title,  "An  act  authorizing  cities 

ments  for  such  purposes  theretofore  and   towns  to  construct  internal  im- 

made.  Jacksonville  t'.Basnett,2oFla.525.  provemeQts,"  is  sufficient  to  sustain  a 

The  title,  "An  act  to  establish  excise  provision  authorizing  the  construction 

departments  in  cities  of  this  state,"  is  of  water-works,  sewers  and  light  plants, 

sufficient  to  sustain  a  provision  dele-  Yesler  v.  Seattle,  i  Wash.  308.    See 

gating  to  the  common    council    the  also  Seymour  f.  Tacoma( Wash.  1893), 

power  to  establish  such  excise,  and  in-  32  Pac.  Rep.  1077. 

vesting    them    with     certain    powers  The  title,  "An  act  for  the  relief  of 

when  established.    State  v.  Cherry,  53  the  village  of  C,"  is  sufficient  though 

N.  J.  L.  173.  it  states  neither  the  mode  in  which  the 

The  title,  "An  act  in  relation  to  cities  subject  is   treated   nor  the  means  by 

of  the  second  class,  providing  for  the  which  the  end  is  to  be  reached.  Water 

levy,  collection,  and  disbursement  of  Works  Com'rs  f.  D wight,  loi  N.  Y.9. 

taxes,  and  water-rents,"  sufficiently  in-  The  title,  "An  act  relating  to  cities 

dicates  provisions  as  to  the  cost  of  col-  and   towns,*'  may   support    provisions 

lecting  such    taxes    and   water-rents,  relating  to  the  opening,  improvement 

Bradley  v.  Pittsburgh,  130  Pa.  St.  475.  and  repair  of  streets.    Potwin  r.  John- 

The  title,  "An  act  to  create  the  M.  son,  108  111.  77. 

fire   and  police  district  in  C.  county,  An  act  entitled  "An  act  to  incorpo- 

and   to    provide  for  the  government  rate  the  village  of  H,"  in  addition  to 

thereof,"    is   not  inconsistent    with    a  incorporating  the  village  provided  for 

provision  authorizing    the    levy  of  a  dividing  the  town  and  organizing  a  new 

tax  for  the  maintenance  of  such  fire  town.     It  was  held  that  so  much  of  it 

district.    Ader  v.  Newport  (Ky.  1888),  as  provided  for  dividing  the  town  and 

6  S.  W.  Rep.  577.  organizing  the  new  town  was  in  con- 

The    organization  of  townships    is  flict  with  that  section  of  the  constitu- 

not  inconsistent  with  the  title  "An  act  tion  which  provides  that  "no  law  shall 

for  the  more  uniform  mode  of  doing  embrace  more  than  one  subject  which 
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providing   for  amendments  are  equally  comprehensive.^     Mis- 

shall  be  expressed  in  its  title.*'     State  incorporate  the  city  of  Baj  City,  ,    .    . 

V.  Kinsella,  14  Minn.  524.  and  to  add  twenty-three  new  sections 

1.  Acts  Amending  Cliarten.  —  The  thereto/*  sufficiently  indicates  a  pro- 
title,  *'An  act  to  amend  the  charter"  of  vision  for  the  establishment  of  a  police 
a  city,  may  comprehend  provisions  court  with  original  and  exclusive  juris- 
altering  the  boundaries  or  extending  diction  in  criminal  cases.  People  v, 
the  limits.  Prescott  t.  Chicago*  60  111.  Pond,  67  Mich.  98. 
121;  Hargrave  V.  Webber,  66  Mich.  59;  The  title  of  an  amended  act,  "  An 
Attorney  GenU  v,  Amos,  60  Mich.  372;  act  to  reincorporate  the  village  of 
Winona  r.  School  Dist.  No.  82,  40  Ridge  city,"  is  sufficient  to  sustain  a 
Minn.  13;  12  Am.  St.  Rep.  687;  Mor-  provision  of  the  amendatory  act  mak- 
ford  V,  Unger,  8  Iowa  83 ;  Whiting  v.  ing  the  president  of  the  village  ex  offi^ 
Mt.  Pleasant,  1 1  Iowa  482.  cio  a  member  of  the  board  of  super- 

The  title,  "An  act  to  amend  the  char-  visors.     Holden  v.  Osceola  County,"  77 

ter  of  the  town  of  B.,  and  to  establish  a  Mich.  202. 

charter  therefor,"  18  sufficient  to  sustain  The    title,   "An  act   to  consolidate 

a  provision  authorizing  the  town  of  B.  into  one  the  various  acts  in  relation  to 

to  issue  negotiable  bonds  for  certain  the  city  of  H.,*'  comprehends  a  provi- 

specified  purposes.  Judson  v,  Bessemer,  sion  creating  the  office  of  recorder,  and 

87  Ala.  240.  vesting  him  with  certain  powers.  Frost 

The  title,  "An    act    to  amend  the  v,  Wilson,  70  Mo.  664. 

charter  of  the  city  of  A.,**  is  not  incon-  InsufflQient  TitXes.—The  title, "  Cities, 

sistent  with  a  provision   requiring  a  town    and    villages,"    does    not  suffi- 

street  railway  company  to   pave   the  ciently  indicate  a  provision   empower- 

street  between  its  tracks  and  for  three  ing  cities  to  establish  park  districts, 

feet  on  either  side.    Atlanta  v.  Gate  State  w. Jackson  County  Ct.,  102  M0.531. 

City  St.  R.  Co.,  80  Ga.  276.  The  title,  "An  act  to  amend  the  city 

The  title,   "An  act  to    amend    the  charter,"   will   not   sustain   provisions 

charter  of  the  city  of  C,"  will  sustain  ratifying  acts  of  the  city  council.    Wil- 

a  provision  for  the  limitation  of  suits  liamson  ?\  Keokuk,  44  Iowa  88. 

against  the  city.    Covington  v,  Vos-  The  title,   "  An    act    to    amend  th^ 

kotter,  80  Ky.  219.  charter  of  the  town  of  P.  in  J.  county," 

The  title,  "An  act  to  amend  and  alter  will  not  sustain  a  provision  authorizing 

the  charter  of  the  city  of  A,"  sufficiently  the  issuing  of  municipal  bonds  for  im- 

indicates  a  provision  ratifying  acts  and  provements  extending  into  the  county, 

ordinances  already  done  and  passed  by  Parkland  v,  Gaines,  S  Ky.  562. 

the  corporation,  in  regard  to  the  clos-  The  title,   "An  act  to    consolidate 

ing  or  discontinuance  of  a  street.    An-  and  amend  the  several  acts  incorporat- 

napolis  v.  State,  30  Md.  119.     See  also  ing  the  city  of  B.  and  for  other  pur- 

Deegan  v.  Morrow,  31  N.  J.  L.  136;  poses  therein  mentioned,"  is  sufficient 

State  T'.  Union,  33  N.  J.  L.  350;  State  to  sustain  a  provision  confirming  all 

V,  Newark,  34  N.  J.  L.  236.  the  ordinances  of  the  mayor  and  city 

The    title,  **An   act  to   amend  the  council  of  the   city  of  B,  theretofore 

charter  of  the  city  of  J.,"  comprehends  passed.     Brieswick  v.    Brunswick,  51 

a  provision  making  the  office  of  city  Ga.  639;  21  Am.  Rep.  240. 

attorney  elective  instead  of  appointive.  The  title,  "An    act    to    amend    the 

Powell  V,  Jackson,  51  Mich.  129.  charter  of  the  city  of  C,"  does  not  com- 

The  title,  "An  act  to  amend  an  act  prehend  a   provision   relating  to   the 

to  e^itablish  the  corporation  of  J.,  pro-  registry  of  deeds  by  the  clerk  of  the 

vide  for  its  government,  and  prescribe  county  court.     Wulftange  v,  McCol- 

its   jurisdiction     and    powers,"    suffi-  lom,  83  Ky.  361. 

dently  indicates  a  provision  repealing  The  title,  "An  act  to  amend  the  first 

the  existing  charter  of  the  town.    State  section  of  the  act  to  incorporate  the 

V,  Duval  County,  23  Fla.  483.  town   of  M.   and   to   provide   for  the 

The  title,  "An  act  to  reorganize  the  government  of   the  same,"   does   not 

local  government  of  Jersey  City,"  em-  indicate  a  provision  amending  other 

braces  provisions  for  the  collection  and  sections.     Wisner  v.   Monroe,   25  La. 

adjustment  of  taxes.   Snipe  v.  Shriner,  Ann.  598. 

44  N.  J.  L.  206.  The' title,  "An  act  to  amend  an  act 

The  title,  ''An  act  to  revise  an  act  to  to    incoroorate  cities  of    the    second 
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cellaneous  applications  of  the  general  principle  are  set  forth  in 
the  note.^ 

c.  Counties  and  County  Officers. — As  in  titles  relating  to 

municipal  corporations  so  in  titles  relating  to  counties  and  county 

officers,  general  provisions  may  embrace  subsidiary  and  germane 

matters ;  €,g,y  the  title,  "An  act  to  increase  the  boundaries"  of  a 

class,  and  to  define  their  powers,  and  board  of  public  works  in  and  for  the 

to  equalize  certain  taxes  therein  men-  city  of  D.,"  sufficiently  indicates  pro- 

tioned,"  is  insufficient  to  sustain  a  pro-  visions  transferring  to  that  board  the 

vision  confirming  certain  expenditures  powers,  duties  and  papers  of  the  old 

by  the  city  from  the  funds  arising  from  **  board  of  commissioners,"  the  "board 

illegal  taxes,  and  in  no  wise  amending  of  sewer  commissioners"  and  of  the 

the   laws   in   question.    Tecumseh   r\  "  commissioners  of  grades  and  plans," 

Phillips,  5  Neb.  305;  White  v,  Lincoln,  People  v,  Hurlbut,  24  Mich.  55 ;  9  Am. 

5  Neb.  506.  Rep.  105. 

The  title,  "An  act  to  create  a  new  The  title,  "An  act  to  provide  for  po- 

charter  for  the  city  of  C.  and  to  con-  lice  courts  in  cities  having  thirty  thou- 

solidate   and    declare  the  rights  and  sand  and  under  one  hundred  thousand 

powers  of  said  corporation  and  for  oth-  inhabitants,  and  to  provide  for  officers 

er  purposes,"  is  not  sufficient  to  sus-  thereof,"  embraces  provisions  for  the 

tain   a   provision    extending  the   mu-  election  of  a  police  judge  with  juris- 

nicipal  police  jurisdiction  of  the  city  diction  of  petty  offenses,  violation  of 

over  territory  adjacent  thereto.     Blair  ordinances,  etc.,  and  providing  for  fees, 

V,  State  (Ga.  1893),  17  S.  E.  Rep.  96.  seal,  appeals,  records,  etc.     People  v. 

The  title,  "An  act  to   consolidate,  Henshaw,  76  Cal.  436. 

amend   and   modify  the  various  acts  The  title,  "An  act  providing  for  pla- 

incorporating  the  city  of    D.,     .     .    .  cing  electrical  conductors  underground 

and  to  define  the  duties  of  the  mayor  in  the  cities  of  this  state  and  for  com- 

and  common  council  and  other  officers  mission ers  of  electrical   subways,"  is 

of  said  city,  does  not  sufficiently  indi-  sufficient  to  sustain  the  provision  that 

\;ate  a  provision,"  that  the  mayor  or  electrical  wires   in  cities  of  the  state 

three  members  of  council,  in  the  ab-  having  a    population   exceeding   five 

sence  or  disqualification  of  the  mayor,  hundred   thousand  and  less  than  one 

shall  be  a  court  for  the  trial  of  of-  million,  shall  be  laid  under  ground, 

fenders  in  the  following  cases."  Brown  People  v.  Squire,  14  Daly  (N.  Y.)  154, 

t;.  State,  79  Ga.  324.  affirmed   107   N.    Y.  593;   i  Am.  St 

An  act,   the  effect  of  which  is  to  Kep.  893. 
create  a  road  district,  is  not  sustained  The  title,  "An  act  dividing  the  cities 
bv  the  title  "An   act  to   amend   the  of  this  state  into  three  classes,  with  re- 
charter  of  the  town  of  P."     Parkland  spect  to  their  population,  and  desig- 
Tp.  V.  Gaines,  88  Ky.  562.  nating  the  mode  of  ascertaining  and 

1.  MiBceUaneouB  Acta  Relating  to  Mu-  changing  the  classification    thereof," 

niclpal  Corporations. — The  title,  "An  sufficiently  embraces   a  provision  for 

act  providing  that  any  city  having  a  new  offices  and   elections   for    filling 

population  of  more  than  100,000,  may  them.    Com.  t'.Wyman,  137  Pa.  St.  508. 

frame  a  charter  of  its  own  government  The    title,   "An    act    to  define    the 

and  regulate  the  same,"  is  sufficient  to  boundaries  of  the  city  of  E.,"  sufficiently 

sustain   a   provision    that    the    courts  indicates  provisions  enlarging  the  city 

shall  take  judicial  notice  of  the  popu-  Limits.  People  r.  Bradley,  36  Mich.  447. 

lation  of  all  cities  in  the  state.    State  The  title,  "An  act  in  relation  to  the 

V.  Dolan,  93  Mo.  467.  erection   of  public   buildings  for  the 

The   title,   "An   act  concerning  the  use  of  the  city  of  R.,"  sufficiently  in- 

construction,  care  and  improvement  of  dicates  provisions  for  the  purchase  of 

the  public  ways,  parks  and  sewers  in  sites  for   such    buildings.     People  r. 

certain  of  the  cities  of  this  state,"  em-  Rochester,  50  N.  Y.  525. 

braces  a  provision  abolishing   offices.  The  inadvertent  use  of  the  word  "vil- 

boards    and   commissions    connected  lage"in  the  title,  instead  of  the  word 

with    those    departments.      State    v,  "  town."  will  not  invalidate  provisions 

Hoagland,  51  N.  J.  L.  62.  as  to  the  "town"   in   the  body  of  the 

The   title,   "An   act  to   establish  a  act.  State  v.  Lake  City,   25  Minn.  404. 
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certain  county,  may  embrace  provisions  for  extending  the  borders 
of  the  county,  locating  the  seat  of  justice,  and  accepting  dona- 
tions for  the  public  buildings.*  The  title,  "An  act  to  authorize 
the  formation  of  new  counties,"  comprehends  provisions  relating 

The   title,  **An  act  to  set  off  in  the  to  sustain  an  amendment  extending  the 

township  of  B.,  in  the  county  of  E.,  a  provisions    of    the    act    to    sidewalks, 

new  township  to  be  called  the  town-  Church  v.  Detroit,  64  Mich.  571 ;  Losch 

ship  of  M./'  is  sufficient  to  sustain  pro-  v.  St.  Charles,  65  Mich.  555. 

visions  conferring  upon  the  new  munic-  The  title,  **  An  act  to  amend  §  78  of 

ipality  all  the  powers  of  a  township,  chapter  C,  of  the  General  Laws  of  the 

Montclair  7'.  Ramsdell,  107  U.S.  147.  State  of  Colorado^  entitled  towns  and 

The  title,  "An  act  to  provide  for  the  cities,"  is  insufficient  to  sustain  provi- 

organization,  government,  and  powers  sions  changing  the  tenure  of  certain 

of  cities  of  the  second  class,"  does  not  municipal  offices  and  making  certain 

comprehend  a  provision  giving  police  officers  elecMve  instead  of  appointive, 

judges  concurrent  jurisdiction  with  the  People  v.  Fleming,  7  Colo.  230. 

county  courts  In  civil  actions.     Holm-  The  title,  **An  act  to  reorganize  the 

berg  V,  Hauck,  16  Neb.  337.   Nora  pro-  local  government  of  a  designated  city," 

vision  exempting  a  city  from  liability  will  not  support  a  provision  validating 

for  injuries  resulting  from   the  negli-  claims  for  work  done  for  the  city  in  an 

gence  of  street  railway  companies  in  unlawful   mode.     Jersey   City   ?•.   El- 

Siiling  to  keep  in  order  streets  which  mendorf,  47  N.  J.  L.  283. 

they  occupy.     Weigel  v,  Hastings,  29  The  title,  "An  act  to  legalize  the 

Neb.  379.  acts  and  proceedings  of  the  town  board 

An  act  providing  for  the  relief  of  of  auditors  for  the  town  of  A.,  in  rela- 

certain  towns  is  void  as  to  a  town  not  tion  to  the  erection  of  a  certain  iron 

mentioned  in  the  title,  but  valid  as  to  bridge  in  said  town,''  is  insufficient  to 

the  others.    Harris  v.  Niagara  County,  sustain  a  provision  that  the  town  shall 

33  Hun  (N.  Y.)  279.  not  be  required  to  pay  the  contract 

The  title/*  An  act  to  enable  the  board  price  of  said  bridge  nor  the  amount 
of  supervisors  of  the  county  of  New  audited  by  the  said  town  board  there- 
York  to  raise  money  by  taxes,  .  •  .  for,  and  authorizing  the  contractor  to 
and  in  relation  to  the  expenditure  there-  sue  the  town  for  '^  a  reasonable  com- 
of,"  does  not  sustain  a  provision  that  the  pensation"  for  the  bridge.  Wrought 
municipality  shall  not  be  liable  upon  Iron  Bridge  Co.  t'.  Attica,  119  N.Y. 304. 
any  contract,  made  by  any  department,  The  provision  of  the  Laws  of  N.  Y^ 
beyond  the  amount  appropriated,  and  1863,  p.  409,  declaring  that  the  head  of 
that  no  judgment  shall  be  entered  the  law  department  of  the  city  of  New 
against  the  corporation  unless  it  appear  York  shall  have  the  right  to  appear 
that  the  amount  thereof  remains  unex-  for  the  mayor,  etc.,  was  unconstitu- 
pended  from  the  appropriation.  Smith  tional  and  void,  because  it  was  a  sub- 
V.  New  York,  34  How.  Pr.  (N.  Y.)  508.  ject  entirely  distinct  from  the  subject 

The  title  of  a  local  act,  "An  act  to  of  the  act,  and  was  not  expressed  in 

authorize  the  city  of  M.  to  change  the  the  title,  which  related  only  to  appro - 

grade  of  its  streets,"  does  not  sufficiently  priations  to  defray  the  expenses  of  the 

indicate  a  provision    authorizing  the  city    government.      Baldwin   v.  New 

change  of  grade  of  certain  streets  in  York,  42  Barb.  (N.  Y.)  549. 

certain  wards.  Anderton  v,  Milwaukee,  The  title,  **An  act  to  revise  the  law 

82  Wis.  279.  in  relation  to  township  organizations," 

The  title,  ''An  act  to  alter  the  commis-  will  not  sustain  a  provision  extending 

sioner's  map  of  the  city  of  Brooklyn,"  the  limits  of  towns  of  a  certain  class, 

does  not  indicate  provisions  authorizing  Dolese  v.  Pierce,  124  111.  140. 

the  closing  of  one  street  and  opening  of  A  title  of  an  act  relating  to  '*  city  '* 

another  in  a  diflferept  mode  than  that  taxation  only,  will  not  support  provi- 

prescribed   by   the  charter.    Peoples,  sions  relating  to  "municipal"  taxation. 

Brooklyn,  13  Abb.  Pr.,  N.  S.(N.  Y.)  I2i.  Bugher  v.  Prescott,  23  Fed.  Rep.  20. 

The  title,  "An  act  for  the  collection  of  1.  County  Boundarleg,  etc. — Blood  v, 

damages  sustained  by  reason  of  defect-  Mercelliott,  53   Pa.  St.  391.     See  also 

ive  public  highways,  streets,   bridges.  Ledger  t;.  Rice,  8  Phila.  (Pa.)  167. 

crosswalks  and  culverts,"  is  insufficient  The  attaching  of  certain  townships 
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to  the  boundaries  of  old  counties  from  which  the  new  are  to  be 
formed,*  also  provisions  for  the  organization  and  sitting  of  courts 
in  the  new  counties.*  Miscellaneous  cases  relating  to  county 
matters  are  set  forth  in  the  note  below.* 


to  W,  county,  has  been  held  a  neces-  county,  and  other  counties  therein 
sary  means  to  the  attainment  of  the  named,  to  provide  a  fund  and  appro- 
object  expressed  in  the  title,  "An  act  priate  the  same  for  the  purpose  of 
to  extend  the  boundaries  of  K.  county."  building  county  buildings  in  saidcoun* 
Duncombe  i'.  Prindle,  12  Iowa  i.  ties,"  is  sufficient  to  sustain  a  provi- 

The  title,  *'An  act  to  annex  the  city  sion  relating  to  the  creation  and  use 

of  Carrolton   (in  the  parish  of  JeflFer-  of  a  fund  for  the  erection  of  county 

son)  to  the  city  of  New  Orleans,  pro-  buildings  in  the  counties  of  O.,  W.  and 

viding  for  the  transfer  of  certain  tran-  R.     Weyand  v.  Stover,  35  Kan.  545. 

scripts,    -     .    .    and  repealing  the  act  The  title, '* An  act  concerning  coun- 

incorporating  the  city  of  Carrolton,"  ties,  county  officers,  and  county  gov- 

sufficiently  embraces  a  provision  chkng-  ernment,"  sufficiently  indicates  a  pro- 

ing  the  limits  of  the  parish,  and  remov-  vision   that  county  officers  shall  keep 

ing  the  parish  seat  of  the  parish  of  Jef-  their  offices  at  the  county  seat  open 

ferson.  State  v.  Daniel,  28  La.  Ann.  38.  during    business  hours,  and   that   all 

The  title,  "An  act  to  extend  the  lim-  books  and  papers  required  to  be  in 
its  of  the  parish  of  Orleans,'*  is  suffi-  their  offices  shall  be  open  to  examina- 
cient  to  indicate  provisions  extending  tion,  and  that  any  person  making  ab- 
the  limits  of  the  city  of  New  Orleans  stracts  shall  have  the  right  to  examine 
so  as  to  embrace  therein  the  entire  such  books  and  papers  and  make  mem- 
area  of  the  parish  of  Orleans.  New  oranda  of  their  contents.  Stockman 
Orleans  v,  Cazelar,  27  La.  Ann.  156.  r.  Brooks,  17  Colo.  248. 

The   title,   "An  act   to   change  the  The   title,  "An  act  authorizing  the 

bounds  of  the  parish  of  St.  B.,"  suffi-  county  commissioners  of  W.  county  to 

ciently  indicates  provisions  as  to  the  appropriate  money    for  the  repair  of 

means  by  which  the  change  is  to   be  bridges,"   will  not  support  a  section 

made.     Hammond  v.  Lesseps,  31  La.  containing  the  language,  "  it  is  hereby 

Ann.  337.     See  also  JeflTerson,  etc.,  R.  made  their  duty  "  to  appropriate  such 

Co.  V,  New  Orleans,  31  La.  Ann.  478.  money,  the  language  in  question  be- 

The  title,   "An   act    to    define  the  ing  broader  than  the   title.     State  v. 

courity   line  of    E.  county,"  compre-  Wabaunsee  County,  45  Kan.  731. 

hends    a    provision    abandoning    the  The  title,  "An  act  to   legalize  and 

existing  line  and  taking  a  large  terri-  make  valid  certain  county  bonds  and 

tory  from  E.  county  and   transferring  to  provide  for  payment  of  the  same," 

it  to   an   adjoining   county.     Walters  does  not  indicate  a  provision  requiring 

V.   Richardson   (Ky.   1892),  20  S.   W.  counties  to  pay  a  bounty  to  soldiers. 

Rep.  279.  Madison  County  v.  Baker,  80  Ind.  374. 

The  title,  "An  act  to  create  counties  The   title,   "An   act  to    provide  for 

and  to  establish  the  boundaries  there-  township   organization,"  will  not  sus- 

of,"  sufficiently  indicates  a   provision  tain  provisions  for  "  county  "organiza- 

that   one  county  shall  annually  pay  a  tion.     State  v.   Lancaster   County,  6 

certain  sum   of  money  to   the  other.  Neb.  474. 

Humboldt  County  T^.Churchill  County,  An  act  "providing  for  the  removal 

€  Nev.  30.  of  a  parish  seat,"  may  contain  a  provi- 

1.  Jasper  County  v,  Spitler,  13  Ind.  sion  that  the  consent  of  the  majority  of 
235;  Haggard  v,  Hawkins,  14  Ind.  299.  the  taxpayers  to  the  increase  of  taxes 

2.  Brandon  v.  State,  16  Ind.  197.  beyond  the  legal  limit  shall   be   first 

3.  Ml8cellaneou8  County  Matters. —  obtained.  Edwards  v.  Police  Jury,  39 
The  title,  "An  act  authorizing  certain  La.  Ann.  855. 

counties  to  fund  their  outstanding  in-  An  act  destroying  the  existence  of  a 

debtedness,"    will    sustain    provisions  particular  county,  and  dividing  its  ter- 

validating  bonds  previously  issued  for  ritory  between  two  named  counties,  but 

the  purpose  of  funding  such  indebted-  which  fails  to  name  the  destroyed  coun- 

ness.  Worthen  zk  Badgett,  32  Ark.  496.  ty  in  its  title,  is  not  for  that  reason  in- 

The  title,  "An  act  authorizing  the  valid.    State  v,  Hordey,  41  Kan.  630. 

board  of  county  commissioners  of  O.  The  title,  ''An  act  to  add  an  addi- 
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d.  Railroad  Companies. — The  title  of  a  railroad  incorpora- 
tion act  need  not  particularize  the  powers,  rights,  and  privileges 
conferred  by  the  act.*     It  has  been  held  that  a  title  reciting  in- 

tional  article  to  the  code  of  public  county  treasury.  State  t;.  Rean,  i6 
laws,  entitled  *  Garrett  county,* "  will  Neb.  &8i ;  Com.  v.  Bailey,  8i  Ky.  397. 
sustain  a  provision  prohibiting  the  cut-  The  title,  *^An  act  to  establish  a  uni- 
ting down  of  trees  in  such  county,  form  system  of  county  and  township 
State  V.  Fox,  51  Md.  412.  government,"  embraces  provisions  for 

County  Officers  —  Titles  Bnffldent. —  the  compensation  of  officers  according 

People  V.  Brinkerhoff,  68  N.  Y.  259.  to   the   classification    of    counties   by 

Other  examples  of  the  sufficiency  of  population.  Longan  v.  Solano  County, 

titles  of  laws  relating  to  county  offi-  65  Cal.  122. 
cers,  will  be  seen  below.  The  title,  **An  act  to  extend  the  pow- 

The  title,  "An  act  relating  to  coun-  ers  of  the  board  of  supervisors,"  suf- 

ties  and  county  officers,"  will  support  ficiently  indicates  provisions  empow^er- 

an  amendment  relating  to  the  duties  ing  such  board  to  borrow  money  on 

of  county  surveyors  and  the  determina-  the  credit  of  the  town  for  the  improve- 

tion  of  boundaries   by  them   and  an  ment  of  roads.     People  v.  BrinkerhofT, 

appeal  from  their  decision.     John  v,  68  N.  Y.  259. 
Keaser,  31  Kan.  406.  Titles  Ineufflclent. — The  title, '*An  act 

The  title,  "An  act  to  establish  crim-  to  change  the  time  of  electing  certain 

inal  courts  for  A,  B,  C,  and  D  coun-  officers  in  the  county  therein  named,'' 

ties,"  sufficiently  indicates  a  provision  does  not  indicate  a  provision  that  the 

for  the  appointment  and  selection  of  a  board  of  supervisors  should  be  chosen 

clerk  by  the  judge,  and  how  and  by  from  and  by  districts,  instead  of  towns, 

whom  the  grand  jury  should  be  chosen,  and  changing  the  number  of  the  board. 

Com.  V.  Green,  58  Pa.  St.  226.  Leach  z\  People,  122  111.  420. 

The  title,  "An  act  fixing  the  salaries        The   title,  "An  act   to   provide  ad- 

of  the  various  county  officers  in  the  ditional  compensation  to  the  auditor 

several  counties  of  this  state  and  other  and   assessor  of   R.   county  for  clerk 

matters    relating    thereto,"    compre-  hire,     ...     in  transcribing  books, 

hends  a  provision  that  the  surplus  in  .    .     .     and  for  other  purposes,"  will 

the  salary  fund  shall  be  transferred  to  not  sustain  provisions  for  a  change  in 

the  general  fund,  and  that  a  deficiency  time  for  the  elections  of  a  city  attor- 

in  the  salary  fund  shall  be  supplied  by  ney,  and  provisions  for  the  salaries  of 

a  transfer  to  such  fund  to  be  made  by  city  jailer  and  market  master.     State 

the  board  of  county  commissioners,  v.  Murray,  41  Minn.  123. 
Essert;.  Spaulding.  17  Nev.  289.  The  title,  "An  act  to  make  further 

The  title,  "An  act  to  perfect  the  rec-  division  of    a  county  in  AVw  Tork,^*^ 

ords  of  deeds,   mortgages  and    other  does  not  indicate  provisions  relating  to 

instruments  in  certain  cases,"  is  suffi-  the  appointment  and  dismissal  of  at- 

cient    to    embrace    a    provision    that  tendants  upon  the  courts  of  the  city  of 

counties  shall   pay  recorders  of  deeds  New  York.     Murray  v.  New  York,  43 

certain  fees  for  certifying  on  the  deeds  N.  Y.  Super.  Ct.  164. 
that  they  have  been  recorded  in  their        The  title,  "An  act  regulating  the  fees 

offices.     Pierie  v.  Philadelphia,  27  W.  and   salaries  of    a   county   clerk  and 

N.  C.  (Pa.)  285.  treasurer  of  D.  county,"  and  to  repeal 

The  title,  "An  act  to  reorganize  a  an  act  under  which  the  fees  and  sal- 
board  of  chosen  freeholders  and  coun-  aries  of  the  same  officer  in  N.  county 
ties  of  the  first  class  in  this  state,"  suf-  had  been  fixed,  will  not  sustain  a  pro- 
ficiently embraces  a  provision  for  cer-  vision  fixing  the  salaries  of  such  offi- 
tain  changes  in  the  number,  mode  of  cers  in  N.  county.  Norton  County  v. 
election  and  organization  of  the  boards  Snow,  45  Kan.  332. 
of  such  freeholders  in  certain  counties.  1.  Railroad  Incorporation  Acts. — Gold- 
Mortland  v.  State,  52  N.  J.  Eq.  521.  smith  t;.  Rome  R.  Co.,  62  Ga.  473:  Car- 

The  title,  "An  act  to  regulate  the  others  v.  Philadelpb?a  Co.,  118  Pa.  St. 

fees  of  county  judges,  county  clerks,  468;  Mississippi,  etc.,  R.  Co.  v.  Wooten» 

sheriflFs  and    county  treasurers,"  em-  36  La.  Ann.  441 ;  Stockland  v.  Central 

braces  a  provision  that  such   officers  R.  Co.  (N.  J.  1892).  24  Atl.  Rep.  964; 

shall  report  the  fees  received  and  pay  Paterson  R.  Co.  v.  Grundy  (N.  J.  1893) 

the  excess  from  a  sum  named  into  the  26  Atl.  Rep.  788. 
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corporation  is  broad  enough  to  embrace  provisions  authorizing 
municipal  subscriptions  in  aid  of  the  road.' 

A  provision  that  a  railroad  company  shall  be  liable  for  all 
damages  which  its  employes  shall  sustain  in  consequence  of  the 
neglect  of  their  fellow-servants,  has  been  held  to  be  sufficiently 
indicated  by  the  title  "An  act  in  relation  to  the  duties  of  rail- 
road companies."*  Miscellaneous  cases  relating  to  torts  of  rail- 
road companies  are  given  in  the  note,*  followed  by  a  large  num- 

• 

The  title,  "A  supplement  to  the  before  the  court,  and  it  was  decided 
charter  of  the  E.  &  A.  R.  Company,"  that  an  act  entitled  merely,  *'An  act 
sufficiently  indicates  a  provision  limit-  to  incorporate  "  a  certain  railroad  com- 
ing the  time  within  which  suits  must  pany,  and  which  provided  in  its  body, 
be  brought  against  the  company.  Vail  not  only  for  the  incorporation  but  also 
V.  Easton,  etc.,  R.  Co.,  44  N.  J.  L.  237.  for  the  subscription  to  the  capital  stock 

The  title,  **Anact  to  incorporate  the  by  certain  counties,  provided  for  too 

L.  &  E.  Passenger  Railway  Company,"  rnuch  ;  and  that  the  bonds  issued  were 

embraces  a  provision  authorizing  the  void.     In  harmony   with    the   United 

company  to  build  a  railroad  extending  States    Supreme    Court  decisions  are 

beyond   the  limits  of  a  city,  and  the  Conner  v.  Green  Pond,  etc.,  R.  Co.,  23 

right  to  use  steam  as  a  motive  power,  S.  Car.   427;    Floyd  v.  Perrin,  30  S. 

and  to  carry  freight  as  well  as  passen-  Car.  i;  Whitesides  r.  Neely,  30  S.  Car. 

gers.     Mill  vale   v.  Evergreen    R.  Co.,  31  ;  Hope  v.  Gainesville,  72    Ga.  246; 

131  Pa.  St.  I.  Shipley  v.  Terre  Haute,  74  Ind.  297; 

1.  San  Antonio  v,  Mehaffy,  96  U.  S.  Marion  County  v.  Harvey  County,  26 

312.    This  case  involved  the  applica-  Kan.  181. 

tion  of  the  provision  of  the  Texas  con-  2.  McAunich  v,  Mississippi,  etc.,  R. 
stitution  of  1845,  viz.,  "  Every  law  en-  Co.,  20  Iowa  341. 
acted  by  the  legislature  shall  contain  3.  Torts  by  Railroad  CompanleB. — The 
but  one  object  and  that  shall  be  ex-  title,  "An  act  requiring  railroad  cor- 
pressed  in  the  title."  The  court  fol-  porations,  and  other  persons  operating 
lowed  San  Antonio  t\  Lane,  32  Tex.  and  controlling  railroads,  to  fence 
405,  rather  than  San  Antonio  f.  Gould,  their  right  of  way  and  railroad  track." 
34  Tex.  49,  and  Giddings  t*.  San  Anto-  is  consistent  with  a  provision  that  the 
nio,  47  Tex.  548,  in  which  two  latter  owners  of  farm -crossings  shall  con- 
cases  the  Texas  court,  consisting  of  struct,  maintain  and  keep  closed  gates 
judges  other  than  those  who  sat  in  the  at  such  crossings.  Hunt  z\  Lake 
first  case,  came  to  a  different  conclu-  Shore,  etc.,  R.  Co.,  112  Ind.  69. 
sion,  so  that  the  Supreme  Court  of  the  But  in  Missouri,  etc.,  R.  Co.  r. 
United  States  deemed  the  question  un-  Long,  27  Kan.  684,  the  title,  **An  act 
settled  in  the  jurisprudence  of  Texas^  to  require  railroad  companies  to  make 
and  felt  at  liberty  to  follow  the  guid-  cattle  guards  and  to  pay  damages  that 
ance  of  its  own  judgment,  deeming  individuals  may  sustain,"  has  been 
that  the  ruling  in  the  first  Texas  case  held  not  to  indicate  a  provision  that  a 
had  the  greater  weight  of  reason  and  railroad  company  crossing  public  high- 
authority.  In  Peck  V.  San  Antonio,  51  ways  shall  construct  crossings.  Mis- 
Tex.  49L,  the  court  followed  the  two  souri,  etc.,  R.  Co.  v.  Long,  27  Kan.  6S4. 
later  Texas  cases  rather  than  the  ear-  The  title,  **An  act  to  secure  to  the 
lier  Texas  case,  notwithstanding  the  owners  of  livestock  payment  of  the  full 
opinion  of  the  United  States  Supreme  value  of  all  animals  killed  or  maimed 
Court.  In  line  with  San  Antonio  v,  by  railroad  trains."  is  sufficieni  to  sus- 
MehaflFy,  96  U.  S.  312,  are  Jonesboro  z\  tain  a  provision  exonerating  the  rail- 
Cairo,  etc.,  R.  Co.,  TIG  U.  S.  192.  and  road  company  from  liability  in  case  it 
Mahomet  z\  Quackenbush,  117  U.  S.  maintains  a  proper  fence.  '  Dacres  v. 
508.  These  cases  were  Illinois  cases.  Oregon  R.,  etc.,  Co.,  i  Wash.  525. 
In  harmony  therewith  is  Abington  v.  The  title,  "An  act  to  compel  railroad 
Cabeen,  106  111  200.  But  in  Peoples,  companies  to  fence  their  road,"  suffi- 
Hamill  (111.  i888),  17  N.  E.  Rep.  799,  ciently  indicates  a  provision  for  the  re- 
decided  in  1888,  the  same  provision  of  covery  of  an  attorney's  fee  in  an  action 
the  Illinois  constitution  of  1848  was  against  the  company  founded  on  the 
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ber  of  other  miscellaneous  cases  in  regard  to  the  titles  of  acts 
relating  to  railways.* 

e.  Streets  and  Highways. — A  title  providing  for  surveying, 
laying  out,  and  monumenting  certain  parts  of  a  city  has  been 
held  broad  enough  to  embrace  provisions  in  the  act  for  opening  a 

act.    Missouri  Pac.  R.  Co.  t^.  Harrel-  Pacific  Rail  road  Company,  and  to  fore- 
son,  44  Kan.  253.  close    the  state's  lien   thereon,"  sufK- 

The  title,   '*An   act  to    amend   the  ciently  indicates  a  provision  that  upon 

charter  of  the  L.  R.  Co.,"  embraces  a  payment  of  a  certain  sum  of  money  the 

provision  by  which  actions  for  injuries  state    shall   execute   a    release   of    its 

to  stock  and  other  property,  by  such  lien.     Woodson  v,  Murdock,  22  Wall, 

company,  or  its  agents,  shall  be  brought  (U.  S.)  351. 

within   six  months  after  such  injury.  Titles  Inanfflcieiit. — The    title,  '*An 

O'Bannon  t\  Lrouisville,  etc.,  R.  Co.,  act  amendatory   of   an  act   providing 

8  Bush  (Ky.)  ^50.  *for  the  construction  of  the  W.  B.  & 

The  title,  *'An   act  relating  to  the  C.  Railway,' "  as  amended  by  another 

liability  of  railroads  for  damages  by  act,  will  not  embrace  a  provision  in  the 

fire,**  sufficiently    sustains    provisions  amendatory  act  granting  certain  tide 

that  the  fire  and  damages  caused  by  land  to  a  certain  town ;  such  grant  not 

the  road  shall  be  prima  facie  evidence  having  been  referred  to  in  either  of  the 

of  negligence,  but  that  the  contribu-  former  acts.     Case  v.  Loftus,  43  Fed. 

tory  negligence  of  the  plaintifT  shall  Rep.  839. 

be  considered  in  determining  his  right  The   title,  "An  act  to  facilitate  the 

to  recover.     Missouri   Pac.  R.  Co.  v,  carriage   and    transfer    of   passengers 

Merrill,  40  Kan.  407.  and  property  by  railroad  companies,** 

The  title,  "An  act  to  revise  the  law  is  not  sufficient  to  embrace  a  provision 

providing    for   the    incorporation    of  that  no  right  shall  exist  under  the  act 

railroad    companies,**  is    sufficient  to  to  condemn  any  real  estate  for  river 

indicate   provisions  retaining  the  sub-  landings   for   the  use  of  the  railroad 

stantial  provisions  of  a  former  lawren-  company,  and  that  the  act  which  au- 

dering  railroad   companies   liable  for  thorized  such  companies  to  own  water- 

injuriefs    resulting    from  a  failure  to  craft  necessary  for  the  transportation 

fence  their  track.     Continental   Imp.  of  passengers  across  rivers,  should  ap- 

Co.  r.  Phelps,  47  Mich.  399.  ply  only  to  such  companies  as  owned 

1.  MlfleeUaneoiu     Ballxoad    Cases. —  thelandingfor  the  watercraft.  Thomas 

The  title,  "An  act  fixing  the  manner  v.Wabash,etc.,  R.Co.,40  Fed.Rep.  126. 

of  voting  in  B.  county  on  questions  of  The  title,  "An  act  for  the  relief  of 

taxes  for  subscription  to  railroad  com-  the  H.  &  T.  C.  R.  Co.,*'  is  not  incon- 

panies,'*  sufficiently  indicates  a  provi-  sistent  with   a   provision  authorizing 

sion  that  no  such  tax  shall  be  imposed  the  extension  of  such  road  to  a  desig- 

upon  those  residing  outside  of  a  certain  nated  point.     Houston,  etc.,  R.  Co.  v. 

city  in  that  county,  unless  a  msfjority  Odum,  53  Tex.  343. 

of  persons  «hall  vote  in  favor  of  the  The  title,  "An  act  to  provide  for  the 

tax.     Kentucky  Union  R.  Co.  r.  Bour-  relief  of  the  city  of  R.   and  the  New 

bon  County,  85  Ky.  98.  York  Cent.  &  H.  R.  R.  Co.,  in  said 

The  title,  "An  a'ct  relating  to  a  rail-  city,"  sufficiently  indicates  a  provision 

road,  to  run   into   and    through    the  relating  to  the  elevation  of  the  com- 

town  of  T.,'*  comprehends  a  provision  pany's  tracks,  and  changing  the  grade 

that  under  certain  conditions  the  rail-  of  the  streets  for  that  purpose,  and  to 

road  shall  run  within  one  mile  of  the  the   payment  of   costs   and    expenses 

courthouse  in  T.     Macon  B.  R.  Co.  v.  thence  arising.     Wilson  v.  New  York 

Stamps,  85  Ga.  i.  Cent.,  etc.,  R.  Co.,  2  N.  Y.  Supp.  65. 

The  title,  "An  act  for  the  relief  of  The  title,  "An  act  to  amend  the  law 

the  creditors  of  the  L>.  R.  Co."  suffi-  in  relation  to  the  consolidation  of  rail- 

ciently  indicates  a  provision   for  the  ways,"  sufficiently  embraces  a  provi- 

sale  of  the  real  and  personal  property  sion   that   no   company    should    have 

of  the  company  and  its  franchises,  to  power  to  execute  a  mortgage,  or  other 

provide  means  for  paying   its   debts,  lien   which    should    have    preference 

Hosier  7'.  Hilton,  15  Barb.  (N.  Y.)657.  over  judgments  for  timbers  furnished 

The  title,  "An  act  for  the  sale  of  the  and  work  and  labor  done,  or  for  dam- 
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street ;  ^  but  a  title  expressing  for  its  object  the  regulating  of  a 
road  has  been  held  not  to  embrace  provisions  considerably  re- 
ducing its  width.*  The  numerous  cases  relating  to  the  titles  of 
acts  concerning  streets  and  highways  deal  with  titles  and  acts  so 
miscellaneous  in  their  provisions  as  to  make  classification  diffi- 
cult* 

ages  done,  to  persons  and  property,  in  ment  of  toll  and  actions  for  collection 

the   operation  of  its  railroad.     Frazier  thereof.     Hunter  v.  Burnsville  Tum- 

V,   East  Tennessee,  etc.,   R.   Co.,    88  pike  Co.,  56  Ind.  217. 

Tenn.  138.  The  title,  **An  act  for  the  benefit  of 

1.  Streets  and  Highwaye. — In  re  One  L.  turnpike  company,"  sufficiently  in- 
Hundred  and  Thirty-eighth  Street,  60  dicates  a  provision  authorizing  the  com- 
How.  Pr.  (N.  Y.)  290;  In  re  Dept.  of  pany  to  borrow  money  on  mortgage 
Public  Parks,  86  N.Y.  437.  See  also /xr  and  to  sell  the  road.  Louisville,  etc., 
re  Upson,  89  N.  Y.  67.  Turnpike  R.  Co.  v.  Ballard,  3   Mete. 

2.  People  V.  Com'rs  of   Highways,  (Ky.)  165. 

53  Barb.  (N.  Y.)  70.  The  title,  **An  act  authorizing  super- 

8.  Bnfflclent  Titles. — The  title,  "An  visors  of  roads  to  remove  fences  stand- 
act  relative  to  the  powers  and  duties  of  ing  near  public  highways  on  streams 
commissioners  of  Central  Park,"  suf-  and  waterqpurses,  and  to  turn  public 
ficiently  indicates  provisions  relating  roads  and  highways  on  watercourses 
to  laying  put,  grading,  sewering,  pav-  to  the  rear  of  buildings,  where  such 
ing  and  improving,  under  the  direc-  buildings  stand  too  near  the  stream  to 
tion  of  said  commissioners,  certain  give  room  for  said  roads  or  highways,'* 
streets  adjacent  to  such  park.  In  re  will  sustain  provisions  for  changing 
Knaust,  loi  N.  Y.  188.  the  location  of  roads  bounded  by  such 

It  seems  that  a  title  expressing  the  fences  and  buildings.  Hines  v.  Ayde- 
object  of  the  act  to  be  the  condemna-  lotte,  39  Ind.  518.  See  also  Madison, 
tion  of  property  for  public  uses  and  etc.,  R.  Co.  v.  Whitneck,  8  Ind.  217; 
benefits  and  for  opening  highways.  State  t/.  Bowe.rs,  14  Ind.  195;  Wheeler 
streets  and  alleys  by  municipalities,  v.  Calvert,  25  Ind.  365 ;  State  v.  Mont- 
embraces  provisions  relating  to  the  eomery  County,  26  Ind.  522  ;  Bright  v. 
opening  of  highways.  Schehr  v,  De-  McCullough,  27  Ind.  223. 
troit,  45  Mich.  626.  The  title,  **An  act  in  relation  to  a  por- 

The  title,  "An  act  amending  the  tion  of  the  G.  Turnpike  Road  Com- 
charter  of  a  certain  turnpike  company,"  pany,"  sufficiently  indicates  provisions 
is  not  inconsistent  with  provisions  re-  authorizing  a  conveyance  by  the  turn- 
pealing  a  prior  act  so  far  as  they  ap-  pikecompany  and  an  acceptance  of  the 
plied  to  such  company.  Cassell  v*  same  by  grantees  of  a  portion  of  the 
Lexington,  etc.,  Turnpike  Road  Co.  road,  empowering  the  latter  to  im- 
(Ky.  1888),  9  S.  W.  Rep.  502.  prove  the  same  as  an  approach  to  a 

The  title,   "An   act  to   provide  for  park,  and  containing  other  provisions 

laying  out    .    .     .    any  street    .    .     .  for  the  improvement  and  ornamenta- 

within  municipalities,  and  to  condemn  tion  of  that  part  of  the  road  conveyed, 

and  acquire  any  and  all  land  and  prop-  People  v.  Banks,  67  N.  Y.  571. 

erty  necessary  and  convenient  for  that  The  title,  "An  act  to  authorize  the 

purpose,"  sufficiently  covers  provisions  B.  Street  Railway  Company  to  extend 

in   the   act  for  the  condemnation  of  their  railroad  tracks  to  certain  streets 

land   and  for  assessments  upon  other  and  avenues,"  sufficiently  indicates  nu- 

lands  to  pay  therefor.     Davies  v,  Los  merous   provisions  and  requirements 

Angeles,  86  Cal,37.  affecting  the  use,  operation  and  dispo- 

The  title,   **An    act    providing  the  sition  of  the  road.    Central  Crosstown 

mode  of  declaring  charters  of  turn-  R.  Co.  v.  Twenty-third  Street  R.  Co., 

pike  roads  forfeited  in  certain  cases,"  54  How.  Pr.  (N.Y.)  168. 

includes  a  section  authorizing  the  for-  The  title,  "An  act  to  authorize  the 

feiture  of  a  charter  as  to  a  part  of  a  city  of  M.  to  re-assess  and  collect  cer- 

road  therein  embraced.   Central  Plank  tain  taxes  and  assessments,"  sufficient- 

Rofld  Co.  7'.  Hannaman,  22  Ind.  485.  ly  indicates  a  provision  authorizing  the 

The  title,  "An  act  authorizing  the  city  after  such  re-assessment  of  taxes 

construction  of  plank  roads,"  sustains  to  order  the  streets  of  the  city  to  be 

a  provision  for  penalties  for  nonpay-  paved  with  the  Nicholson,  or  any  other 
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/.  Schools. — The  regulation  of  public  instruction  by  the  state 
includes  the  power  to  raise  money  by  taxation  for  the  support  of 
schools ;  therefore  the  title,  "An  act  to  regulate  public  instruc- 
tion "  may  embrace  provisions  authorizing  a  tax  for  school  pur- 
poses.^  But  the  title,  "  To  raise  funds  for  the  common-school 
system  "  does  not  indicate  provisions  authorizing  lotteries  for  that 

purpose.*    Other  miscellaneous  cases  relating  to  school  acts  are 
stated  in  the  notes.^ 

kind  of  pavement.    Mills  v.  Charle-  general  title,  "Cities  and  towns,"  in  the 

ton,  29  Wis.  400 ;   9  Am.   Rep.  575 ;  compilation  of  laws  is  sufficient  to  sus- 

Evans  v.  Sharp,  29  Wis.  564.  tain  an  amendment  enabling  certain 

Insufficient  TlUes. — The  title,  "An  cities  and  towns  to  acquire  the  right  to 
act  authorizing  the  acquisition  of  levy  and  collect  a  special  tax  for  school 
turnpikes,  roads,  or  highways,  hereto-  purposes.  Austin  v,  Austin  Gas  Light, 
fore  or  hereafter  constructed  near  or  etc.,  Co.,  69  Tex.  180. 
through  any  borough  or  township  in  The  title,  "An  act  to  amend  ch.  5  and 
this  commonwealth,"  is  insufficient  to  11  of  title  17  of  Rev.  Sts.  relating  to  the 
embrace  provisions  relating  to  turn-  charters  of  cities  and  towns,  so  as  to 
pikes  in'cities,  and  the  rights  of  coun-  authorize  the  levy  of  a  tax  for  the  sup- 
ties  through  which  the  turnpikes  pass,  port  of  a  public  free  school,"  is  sufficient 
In  re  Carbondale,  etc..  Plank  Road  to  sustain  a  provision  authorizing  the 
(Pa.  188S),  13  Atl.  Rep.  913.  imposition  of  such  a  tax  in  a  city  con- 

The  title,  "An   act  to  construct  a  taining   more  than  ten  thousand   in- 

plank  road  from  Oswego  to  the  Indi-  habitants.     Werner  v.  Galveston  (Tex. 

ana  line  by  way  of  Joliet,"  will  not  sus-  1888),  7  S.  W.  Rep.  726. 

tain  a  provision  for  the  organization  The  title,  "An  act  regulating  the  col- 

of  a  company  to  construct  a  plank  road  lection  of  taxes  in  boroughs  and  town- 

from  Chicago  to  the  northern  line  of  ships,"  sufficiently  indicated  provisions 

Cook  County.     Snell  v.  Chicago,  133  for  the  collection  of  school  and  county 

111.413.  taxes.    Com.  v,  Frutchey,  11  Pa,  Co. 

The  title,  "An  act  to  incorporate  the  Ct.  Rep.  112. 

Northwestern  Plank  Road  Company,"  The  title,  "An  act  to  authorize  the 

is  insufficient  to  embrace  provisions  county  commissioners  of  S.  county  to 

validating  acts  in  pursuance  of  void  leg-  transfer  certain  sums,"  sufficiently  in- 

islation  in  regard  to  such  road.    Snell  dicates  a  provision  that  certain  surplus 

t'.  Chicago,  133  111.  413.  moneys  be  transferred  from  the  rail- 

The  title. "A  supplement    .    .    .    au-  road  interest  and  sinking  fund  to  the 

thorizing  the  laying  of  an  additional  school  fund  of  a  county.     State  v.  Sto- 

.    .    .    track,"  will  not  support  a  pro-  rey  County,  17  Nev.  96. 

'^ion  authorizing  an  extension  of  a  The  title,  "An  act  to  legalize  the  or- 

street  railway  track  into  streets   not  ganization  of  the  independent  school 

designated  in  the  act  incorporating  the  district  of  E.,"  sufficiently  indicates  a 

street  railway  company.     Union  Pass,  provision  legalizing  the  acts  of  ^^yac/^? 

R.  Co.'s  Appeal,  ^\%  Pa.  St.  91.  officers  of  the  district.   State  v.  Squires, 

The  title,  "An  act  relative  to  R.  26  Iowa  345. 
Street  Railway  Company,"  does  not  The  title,  "An  act  constituting  each 
sufficiently  indicate  a  repeal  of  a  pro-  city,  of  the  third  class^  a  single  school 
vision  of  the  charter  of  such  company,  district,  providing  for  the  election  of 
requiring  it  to  keep  the  streets  which  it  school  controllers,"  is  sufficient  to  em- 
traverses  in  repair.  Ridge  Ave.  Pass,  brace  a  provision  consolidating  school 
R-Co.  tr.  Philadelphia,  125  Pa.  St.  219.  districts  composed  of  parts  of  a  city 

The  title,  "An    act  in   relation   to  and  township.    Com.  v.  Reynolds,  8  Pa. 

streets  in   Union   township  in  Union  Co.  Ct.  Rep.  568. 

county,"  does  not  sufficiently  indicate  The  title,  "An  act  fixing  the  number 

provisions  for  a  park.  Rader  v.  Union  of  school   directors   in   public  school 

Tp.,  39  N.  J.  L.  509.  boards  in  certain  cities,"  is  sufficient  to 

1.  Smith  V.  Bohler,  72  Ga.  546.  sustain  a  section  describing  the  quali- 

8.  Boyd  V.  State,  53  Ala.  601.  fications   of  such  directors.     State  v. 

S.  SduxOfl  —  TiUes   Bnffloient.  —  The  Macklin,  41  Mo.  App.  335. 
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g.  Taxation. — Titles  relating  generally  to  the  levy,  assess- 
ment, and  collection  of  taxes  have  been  held  sufficient  to  support 
provisions  relating  to  the  subjects  of  taxation.*  Such  general 
titles  have  been  held  to  embrace  provisions  abolishing  taxes  on  mu- 
nicipal corporations,*  and  provisions  limiting  the  time  within  which 
an  action  may  be  brought  for  recovery  of  land  held  under  a  tax 
title.*  The  title,  "An  act  concerning  taxes  "  has  received  an 
equally  liberal  construction.* 

In  the  appended  note  are  various  cases  wherein  the  sufficiency 
of  the  titles  of  acts  relating  to  taxation  and  cognate  matters  has 
been  asserted,  in  view  of  the  subject-matter.* 

On  the  other  hand,  it  has  been  held  that  provisions  authorizing 

The  title,  '*An  act  to  establish  and  2.  Hawes   Mfg.  Co.'s   Appeal    (Pa. 

maintain   a    uniform  course    of  text-  1889),  17  Atl.  H-^P*  319. 

books  to  be    used    in    all  the   public  8.  Bowman  v.  Cockrill,  6  Kan.  311. 

schools  in  this  state,"  sufficiently  indi-  4.  Warren  v,  Britton,  84   Ind.    14; 

cates  a  provision  excluding  from  the  Kirkpatrick  v.  New  Brunswick,  40  N. 

operation  of  the  act  cities  and  districts  J.  £q.  46. 

having  more  than  one  hundred  thou-  6.  Bnfflcient  Titles  Belatlag  to  Taza- 

sand  inhabitants.     State    v,    Bronson  tlon. — The  words,  "  to  levy  an  assess- 

(Mo.  1893),  21  S.  W.  Rep.  1 1 35.  ment,"inthetitleof  an  act,  will  support 

The  title,  "An  act  to  establish  the  a  provision  for  levying  a  "tax"  in  the 
M.  Charitable  Association  for  the  body  of  the  act.  Washburn  v.  Shawnee 
benefit  of  the  common-school  fund,  County,  37  Kan.  217. 
without  distinction  of  color,"  does  not  The  title,  ** An  act  .  .  .  relating 
sufficiently  indicate  provisions  confer-  to  notice  of  redemption  from  tax 
ring  upon  a  firm  the  power  to  receive  sales,"  will  support  an  amendment  pro- 
subscriptions,  and  to  sell  and  distrib-  viding  that  the  extension  of  the  time 
ute  certificates  of  subscription  entit-  to  redeem  shall  apply  also  to  cases  in 
ling  the  holder  to  prizes  to  be  awarded  which  the  property  was  purchased  by 
by  lot,  the  whole  object  of  such  provi-  the  state.  State  v.  Bigelow  (Minn, 
sion  being  the  establishment  of  a  lot-  1893),  54  N.  W.  Rep.  95. 
tery  for  the  benefit  of  the  firm  in  ques-  The  title  of  an  act  **  relating  to  the 
tion,  under  the  pretense  of  promoting  taxation  of  money  lent  on  land''  will 
the  interests  of  the  school  fund,  to  support  a  provision  that  mortgages 
which  was  to  be  paid  a  portion  of  the  covering  lands  in  more  than  one  coun- 
receipts  from  the  lottery.  Moses  v,  ty  shall  be  void.  Farmers'  L.  &  T.  Co. 
Mobile,  52  Ala.  198.  v,  Oregon,  etc.,  R.  Co.,  34  Fed.  Rep. 407. 

The  title,  "An  act  allowing  school  The  title,  "An  act  to  authorize  and 
directors  to  borrow  money  and  issue  empower  the  board  to  make  an  appro- 
bonds  for  the  building  and  furnishing  priation  of  state  swamp  lands  to  aid  in 
of  a  schoolhouse,  to  permit  funding  of  the  construction  of  a  railroad,"  will 
school -district  bonds  heretofore,  or  sustain  a  provision  authorizing  the 
hereafter  to  be  issued,  legalizing  the  board  to  exempt  from  taxation  for  a 
same,  and  declaring  an  emergency,"  is  limited  time  all  swamp-land  property 
insufficient  to  sustain  a  provision  ex-  so  appropriated.  Chippewa  County  p. 
tending  the  issuing  of  bonds  by  cer-  Auditor  Gen'l,  65  Mich.  408. 
tain  school  districts  to  five  per  cent,  of  The  title,  "An  act  .  .  .  defining 
their  taxable  property.  Van  Houten  certain  duties  and  liabilities  of  of- 
V,  Routhe,  I  Wash.  306.    •  ficers  and  persons  therein  named,"  is 

The  title,  "An  act  to  constitute  the  sufficient  to  cover  a  provision  for  the 

town  of  B.  and  vicinity  in  B.  county  a  publication  of  delinquent  tax  lists  and 

separate  school  district,"  will  not  sus-  fixing  the  compensation  to  be  paid  to 

tain  a  provision  that  intoxicating  liq-  the  publisher.  Bitters  v.  Fulton  Coun- 

uors  shall  not  be  sold  in  such  district,  ty,  81  Ind.  126. 

Montgomery  v.  State,  88  Ala.  141.  The  title,  "An  act   relative  to  the 

1.  Gibson  County  v.  Pullman  South-  finances  of  the  state,"  sufficiently  indi- 

ern  Car  Co.,  42  Fed.  Rep.  572.  cates  a  provision  under  which  property 
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may  be  seized  and  held  for  the  pay-  the  title,  "An  act  to  provide  revenue 

ment  of  taxes.    City  Nat.  Bank  t^.  Ma-  by  taxation  of  corporations,  associa- 

han.  2t   La.  Ann.  752.  tions  and  limited  partnerships,"  was 

The  title,  *'An   act  relating  to   the  held  to  refer  to  taxation  without  restric- 

assessment  and  revision  of  taxes,"  is  tion  tq  corporate  associations  and  lim- 

sufficient  to  sustain  a  provision  relating  ited  partnerships,  and  it  was  held  that 

to  the  mode  of  appointing  members  of  a  tax  on  loans  held  by  individuals  was 

boards   of    assessment    and    revision,  within  the  title. 

State  t».  Hammer,  42  N.  J.  L.  435.  The  title,  **  The  payment  of  a  coun- 

An  act,  the  title  of  which  recites  that  ty's   bonded   indebtedness,"  embraces 

it  is  a  law  for  regulating  the  mode  of  provisions    authorizing    the  appoint- 

assessing  and  collecting  taxes  through-  ment  of  commissioners  of  a  sinking 

out  the  state,  is  not  invalid  as  to  a  par-  fund,  the  levy  of  taxes,  and  the  collec- 

ticular  city,  in  that  it  fails  to  mention  tion  of  and  penalties  for  failing  to  pay 

that  city  in  the  title.     Stewart's  Sue-  the  same.  Owenboro,  etc.,  R.  Co.  v,  Lo- 

cession,'4i  La.  Ann.  128.  gan  County  (Ky.  1889),  11  S.W.  Rep.yjS. 

The  title,  "An  act  in  relation  to  as-  The  title,  **An  act  to  establish  taxing 

sessments   in  townships,"  sufficiently  districts,  and  to  provide  the  means  for 

indicates  provisions  relating  to  a  stay  local   government    for    tHe  same,"  is 

of  collection  of  money  paid  on  void  as-  sufficient  to  sustain  provisions  giving 

sessments  and  to  the  mode  of  levying  municipal  franchises  to  communities 

assessments    in    townships.     State  v.  "within  such  district,  together  with  the 

North  Plainfield,  43  N.  J.  L.  349.  necessary  legislative,  judicial  and  po- 

The  title,  "An  act  to  levy  and  collect  lice  powers,  and  providing  for  offenses 

a  tax  for  the  support  of  the  state  gov-  against  sUch  municipalities  by  officers 

ernment    ...     to  prescribe  what  and    others.       Luehrman     v.    Shelby 

persons,  profession  and  property  are  County  Taxing  Dist.,2  Lea  (Tenn.)  425. 

liable  to  taxation,  prescribe  the  method  The  title,  "An  act  to  authorize  the 

of  receiving  and  collecting  said  taxes  construction    and    maintenance    of  a 

and  to  provide  penalties  and  forfeitures  courthouse  in  C.  county,"  is  sufficient 

for  non-payment  of  taxes,"  is  sufficient  to  support  provisions   relating  to  the 

to  embrace  the  imposition  of  a  tax  on  levying  and  collection  of  taxes  for  that 

"futures"  and  a  provision  that  such  tax  purpose,  and  conferring  the  power  to 

shall  be  paid  in  full  at  the  time  of  com-  appoint  commissioners  to  receive  such 

mencing  the  business  of  operating  in  tax  and  apply  it  to  the  purposes  of  the 

"futures"  and   requiring    registration  act.    McArthur  r.  Nelson,  81   Ky.  67. 

with  the  ordinary  at  the  time  of  pay-  The  title,  "An  act  to  provide  for  *  a 

ment  of  the  tax  and  making  the  failure  board  of    equalization,' "    sufficiently 

to  pay  the  tax,  or  to  register,  an  of-  indicates  provisions  for  such  a  board 

fense.'   McGhee  v.  State  (Ga.  1893),  17  in  every  county  of  the  state.     Stewart 

S.  E.  Rep.  276.  V,  Collier  (Ga.  1893),  17  S.  E.  Rep.  278. 

The  title,  ** An  act  to  enforce  the  col-  The  title," An  act,  a  supplement  to  an 

lection  of  taxes  levied  in  the  county  of  act,  entitled  *  an  act  to  provide  revenue 

L.,"  is  sufficient  to  sustain  a  provision  by  taxation,'  "  sustains  a  provision  that 

making  it  unlawful  for  the  owners  of  the  exemption   of  certain  banks  from 

land  in  that  county,  on  which  taxes  taxation   should    be   confined  to   "so 

were  unpaid,  to  peel  bark  or  cut  tim-  much  of  the  capital  and  profits  of  such 

her  on  such  land.     Prentice  t/.  Weston,  bank  as  shall  not  be  invested  in  real 

47  Hun  (N.  Y.)  121.  estate."      National    Bank   v.   Chester 

The  title,  "An  act  for  the  more  rigid  County,  14  Fed.  Rep.  239. 

collection  of  the  revenue,"  will  sustain  The  title,  "An  act  to  provide  for  the 

a  provision  relating  to  assessment  and  closing  of  the  entrance  of  the  tunnel  of 

to  the  collection  of  three  separate  and  the  L.  R.  Co.    .    .    .    in  A.  street,"  suf- 

distinct  revenues  and  increasing  the  ficiently  indicates  a  provision  for  an 

jurisdiction  of  justices  of  the  peace  in  assessment  to  raise  a  fund  with  which 

respecttothe  collection  of  taxes.   State  to  compensate  the  railroad   company 

V.  Whitworth,  8  Lea  (Tenn.)  594.  for  its  losses  and  expenses  in  that  be- 

The  title,  "An  act  in  reference  to  the  half.     People  v.   Lawrence,   36  Barb, 

collection  of  taxes  "  in  a  certain  county,  (N.  Y.)  177;   People  r.  Lawrence,  41 

comprehends  a  provision  that  tax  deeds  N.  Y.  137. 

shall  be  conclusive  evidence  of  title.  The  title,  "An  act  attaching  certain 

Ensign  v,  Barse,  107  N.  Y.  329.  territory  to  the  county  of  W.  to  enable 

In  Com.  V,  Martin,  107  Fa.  St.  189,  said  town  to  take  stock  in  a  railroad," 
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local  taxation  to  pay  part  of  the  expense  of  building  a  bridge 
were  not  indicated  by  the  title,  "An  act  making  appropriations  for 
the  expenses  of  government ; "  ^  and  that  the  title,  "An  act  to 
provide  more  just  and  equitable  laws  for  the  assessment  and  col- 
lection of  revenue  for  state  and  county  purposes,"  was  not  suffi- 
cient to  sustain  provisions  relating  to  the  collection  of  municipal 
taxes.*  For  other  miscellaneous  cases  of  insufficient  titles,  see 
appended  note.* 

A.  Intoxicating  Liquors. — Provisions  prohibiting  or  regulat- 
ing the  sale  of  intoxicating  liquors  are  frequently  inserted  in  the 

comprehends  provisions  erecting  the  A  title  expressing  the  subject-matter 

annexed  territory  into  a  taxing  district,  of  an  ordinance  to  be  the  licensing  of 

Henderson  v,  Jackson  County,  2  Mc-  vehicles,  and  the  fixing  of  rates  for  the 

Crary  (U.S.)  619.  same,  is  not  inconsistent  with  provi- 

The  title,  **An  act  to  enable  the  su-  sions  for  the  imposition  of  the  license, 

pervisors    ...    to  raise  money  by  or  regulation  of  vehicles  driven  in  the 

tax,"  sufficiently  indicates   provisions  night,  and  for  fixing  rates  of  charges 

for  raising  a  fund  with  which  to  pay-  for  use  of  vehicles,  and  the  licensing 

existing  or  future  judgments,  and  di-  of  drivers.     St.  Louis  i'.  Green,  7  Mo. 

rections    for    ascertaining    that   such  App.  472. 

judgments  were  really  due.  •  Sharp  v.  The  title,  "An  act  to  define  the  duties. 

New  York,  31  Barb.  (N.  Y.)  574.  powers,  qualifications  and  liabilities  of 

The  title,  *^  An  act  to  make  provision  assessors,"    comprehends   a   provision 

for  the  government  of  the  county  of  referring   disputes  as  to  values  to  the 

New  York,"  embraces  a  provision  that  board  ofequalization  for  decision.  In- 

the  real  estate  of  a  certain  hospital,  ternational,  etc.,  R.Co.f.Smith  County, 

except  such  buildings  actually  used  for  54  Tex.  10. 

hospital  purposes,  shall  be'  liable  to  The  title,  "An  act  to  ratify  and  con- 
taxation.  People  zf.  Com'rs  of  Taxes,  firm  certain  proceedings  of  the  board 
47  N.  Y.  502.  of  trustees  of  the  village  of  A.,"  sufli- 

Llcense  Cases. — The  title,  "A  further  ciently  indicates  a  provision  ratifying 

supplement  to  an  act  regulating  bor-  an  invalid  assessment.    People  v,  Wil- 

oughs  and  authorizing  the  corporate  son,  3  N.  Y.  Supp.  326. 

authorities  to  levy  and  collect  a  license  The  title,  '*An  act  providing  for  the 

tax  on  hacks,"  is  sufilicient  to  sustain  improvement  of  the  F.  road  at  the  cost 

provisions  authorizing  the  enactment  of  the  property  benefited  thereby,"  suf- 

of  ordinances  fixing  reasonable  rates  of  ficiently  indicates  a  provision  for  assess- 

license  taxes  oh  all  hacks  and  other  ve-  ment  of  the  adjoining  property  within 

hides  used  in  carrying  persons  or  prop-  eight  hundred  feet  of  either  side  of  the 

erty  for  pay,  and  limiting  the  compen-  road.    Graham  t;.  Conger,  85  Ky.  582. 

sation  within  a  borough.     Washington  See  generally   State  v.  Lasater,   9 

v.McGeorge  (Pa.  1892). 23  Atl.Rep.222.  Baxt.  (Tenn.)  584;  Com.  v.  Dickinson, 

A  provision  requiring  vendors  of  la-  13  Phila.  (Pa.)   585;  Slymer  v.  State, 

ger  beer,  manufactured  by  themselves,  62  Md.  237;  In  re  Broom's  Estate  (Pa. 

to  take  out  licenses,  is  embraced  by  the  1893),  ^S  A-tl.  Rep.  630;  State  r.Wright 

title  "An  act  to  raise  additional  revenue  (45  La.  Ann.),  12  So.  Rep.  129;  Allen 

to  pay  the  debts  of  the  state  by  increas-  i;.  Pioneer  Press  Co.,  40  Minn.  117;  i3 

ing  the  rates  of  licenses  of  ordinary  Am.  St.  Rep.  707. 

keepers  and  traders."     Keller  v.  State,  1.  Insnfflclent  Titles  Belatlve  to  Taxa- 

II  Md.  521^;  69  Am.  Dec.  226.  tlon. — People  v,  Chautauqua  County, 

The  object  of  a  provision  that  ped-  43  N.  Y.  10. 

dlers  of  drugs  and  nostrums  shall  ob-  2.  Knoxville  v,  Lewis,  12  Lea  (Tenn.) 

tain  a  license,  under  penalty  of  a  fine  180. 

to  bCTecovered  by  action  of  debt  in  the  8.  The  title,  "An  act  to  exempt  from 

name  of  the  people,  is  sufiliciently  indi-  taxation  public  property  used  for  pub- 

cated  by  the  title,  '*An  act  to  regulate  lie  purposes   and   places  of  religious 

the  sale  of  medicine  in  the  state  of  //-  worship,"  does  not  embrace  the  proviso 

/tHois"    People  I/.  Blue  Mountain  Joe,  that  "  all  property,  real   or  personal, 

129  111.  370.  other  than  that  which  is  in  actual  use 
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legislative  charters  of  municipal,  eleemosynary,  and  private  cor- 
porations, and  have  been  held  to  be  sufficiently  indicated  by  titles 
expressing  no  other  purpose  than  that  of  incorporation.*  Under  a 
title  expressing  the  purpose  of  the  act  to  be  to  regulate  the  sale 
of  liquor,  provisions  prohibiting  the  sale  and  imposing  penalties 
may  be  embraced  ;  *  or  provisions  declaring  the  holder  of  a  liquor 
license  and  his  bondsmen  liable  for  damages  sustained  from  a 
sale ;  *  or  a  provision  imposing  a  license  tax ;  *  or  a  provision  de- 
claring disorderly  houses  where  liquor  is  sold  to  be  nuisances.** 
See  note  for  miscellaneous   instances  of   sufficient   titles.®     On 

and  occupation  for  the  purposes  afore-  in  the  county  in  which  the  mansion 

said,  and  from  which  any  income  or  house  is   situated   where  the    county 

revenue  is  derived,  shall  be  subject  to  lines  divide  a  tract  of  land,"  does  not 

taxation."      Sewickley  v.  Sholes,   ii8  indicate  a  provision  relating  merely  to 

Pa.  St.  165.  assessment  of  lands  divided  by  town- 

The  title,  "An  act  to  allow  further  ship  and  borough  lines.     La  Plume  v, 

time  for  the  treasurer  of  H.  county  to  Gardner  (Pa.  1892),  23  Atl.  Rep.  899. 

make  returns  of  delinquent  taxes,"  is  See  generally  Com.  v.  Bender,  7  Pa. 

inconsistent  with  a  provision  allowing  Co.  Ct.  Rep.  620;  State  v.  McCann,  4 

a  former  treasurer  additional  time  in  Lea  (Tenn.)  i. 

which  to  make  supplementary  returns  1.  JBx  parte    Moore,  62    Ala.  471 ; 

of  delinquent  taxes.     Henrico  County  Gloversville  v.  Howell,  7  Hun  (N.  Y.) 

V.  Magruder,  84  Va.  828.  345;  Neifing  v.  Pontiac  Tp.,  56  111.  172 ; 

The  title,   **An  act  making  appro-  O'Leary  v.  Cook  County,  28  III.  534. 

priations  for  the  expenses  of  state  offi-  2.  Williams  v.   State,   48   Ind.  306. 

ces  and  state  governments  for  the  years  See  also  State   v.  Adamson,  14   Ind. 

1885-6,  and  to  provide  a  tax  for  paying  296;  Thomasson  v.  State,  15  Ind.  449. 

the  same,"  is  not  sufficient  to  embrace  8.  PofTenbarger  v.  Smith,  27   Neb. 

a  section  authorizing  a  tax  to   raise  788;  Durein  7^.  Pontious,  34  Kan.  353. 

money  with  which  to  pay  interest  to  The  title  "An  act  to   regulate  and 

counties  on  proceeds  of  sales  of  swamp  license  the  sale  of    .     .    .    liquors," 

lands   theretofore    accruing.     Sanilac  comprehends  a  provision  that  the  ap- 

County  V.  Aplin,  68  Mich.  659.  plicant  shall  give  bond  to  pay  all  fines 

The  title,  *'An  act  to  amend  an  act  and  costs  imposed  for  violation  of  the 

providing  for  the  registration  of  pre-  act  as  a  condition   precedent  to  the 

cinct  bonds,**  will  not  support  a  provi-  issuing  of  the  license.     Kane  v.  State, 

sion   for  levying   taxes   to   pay   such  78  Ind.  103. 

bonds.    Burlington,    etc.,    R.   Co.    v.  4.  State  v,  Dogherty  (Idaho  1892), 

Saunders  County,  9  Neb.  507.  29  Pac.  Rep.  8^5. 

The  title,  *'An  act  to  fix  the  license  5.  O'Kane    v.  State,    6q    Ind.   183; 

tax  of   stevedores,"  is  not  consistent  State  f.  Campbell  (Kan.  1893),  32  Pac. 

with  a  provision  for  the  examination  of  Rep.  35. 

persons  as  to  their  qualification  for  per-  6.  Bnffldent  Titles  of  Liquor  Aets. — 
forming  the  duties  of  stevedore.  State  The  title,  **  To  provide  for  the  collec- 
ts. Palmes,  23  Fla.  620.  tion  of  special  taxes  on  dealers  in  spir- 

The  title,  "An  act  to  provide  for  as-  ituous  or  malt  and  intoxicating  bitters, 

sessment    of   unclaimed  military  lots  and   for  other  purposes,"  sufficiently 

and  tracts  of  land  in  A.  and  G.  counties,  indicates  a  provision  that  a  failure  to 

and   for  the  collection    of   state   and  pay  such  taxes  shall  be  a  misdemeanor, 

county  taxes  thereon,  by  selling  the  de-  Brown  v.  State,  73  Ga.  38. 

linquent  lands  and  turning  the  net  pro-  An  act,  entitled  **An  act  to  regulate, 

ceeds  into  the  treasury,"  does  not  em-  restrain,  license  or  prohibit  the  sale  of 

brace  a  provision  that  fees  charged  intoxicating  liquors,"  sufficiently  indi- 

those  counties  for  previous  searches  in  cates  a  provision  that  ten  per  cent,  of 

land  offices  shall  be  remitted,  or  that  the  license  fees  shall  be  paid  into  the 

their  agent  shall  have  free  access  to  the  state  treasury.    State  v.  Spokane  Falls, 

records.  Scharf  v.  Tasker,  73  Md.  37S.  2  Wash.  40. 

The  title,  "An  act  to  require  asses-  The  title,  "An  act  to  amend  ch.  92 

•ors    .    .    .    to  assess  all  seated  lands  Gen.  Sts.,  entitled 'revenue  and  taxes,'" 
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the  other  hand,  a  title  "  to  regulate  the  sale  of  intoxicating  liquors, 
and  provide  against  evils  resulting  therefrom  "  has  been  held  not 
to  include  provisions  prohibiting  and  punishing  intoxication  ;^  and 
a  title  referring  to  a  prohibition  against  the  sale  of  spirituous  liq- 
uors  has  been  held  jiot  to  support  a  .provision  prohibiting  the 
sale  of  intoxicating  liquors,  the  two  words  not  being,  in  the  opin- 
ion of  the  court,  synonymous.*  Miscellaneous  instances  of  titles 
not  broad  enough  to  support  provisions  of  statutes  are  set  forth 
in  the  note.^ 

i.  Crimes  and  Criminal  Procedure. — Illustrations  of  what 

may  be  embraced  under  a  general  and  comprehensive  title  are  af- 
forded by  those  decisions  which  hold  that  the  title,  "An  act  relative 
to  crimes  and  offenses,"  is  sufficient  without  specifying  the  particu- 

embraces  a  provision  to  impose  a  fine  vision  that  violations  of  such  ordinan- 

on  persons  for  selling  liquor  without  ces  shall  be  considered  misdemeanors, 

license.  Rosenham  t;.  Com.  (Ky.  iS86),  and   that    the   penalties  therein    pre- 

3  S.  W.  Rep.  230.  scribed  shall  be  enforced  by  indictment 

The  title  of  an  original  act,  "  Liq-  or  information.     Stater.  Baum,  33  L^. 

uors,"  is  sufficient    to    sustain   provi-  Ann.  981 ;  overruling-  State  x\  Bott,  31 

sions  of  an  amendatory  act  regulating  La.  Ann.  663 ;  33  Am.  St.  Rep.  234. 

the  sale.     In  re  White,  33  Neb.  812.  The  title,  **An  act  to  regulate  the 

The  title*  ^'An  act  to  prohibit  the  sale  of  spirituous,  malt,  and  vinous  liq- 

sale  of  intoxicating  liquors  within  cer-  uors,"   is    insufficient    to    support  an 

tain  limits,"  will  sustain  a  provision  pro-  amendment  increasing  the  license  tax 

hibitingthesaleof*  Plantation  Bitters"  for  the  sale  of  such  liquors,  the  effect 

or  other  intoxicating  bitters  under  the  of  such  amendment  being  to  alter  the 

name  of  patent  medicine.     Howell  v,  charters  of  all  the  cities  of  the  state. 

State,  70  Ga.  224;  51  Am.  Rep.  259.  State  v,  Wright,  14  Oregon  365. 

The  title,  "An  act  to  provide  a  local  The  title,  **An  act  to  establish  a  separ- 

option  law  for  the  incorporated  cities,  ate  school  district,     .     .     .     and  for  the 

towns  and  villages  of  this  state,"  suffi-  appointment  of  a  board  of  trustees  for 

ciently  indicates  a  proviso  that  the  act  such  school  district, with  certain  powers 

shall  not  apply  to  a  .city,  town  or  vil-  and  privileges,"  is  not  sufficient  to  em- 

lage  in  which  the  sale  of  ardent  spirits  brace  a  provision  that  no  license  for 

shall  thereafter  be  prohibited  by  legis-  the  sale  of  spirituous  liquors  in  the  dis- 

lative  enactment.    State  x\  Chester,  18  trict  shall  be  granted  to   any  person 

S.  Car.  464.  without  the   recommendation    of  the 

The  title,   "An    act  to  amend  acts  board  of  trustees  as  to  his  moral  fit- 

.    .     .    relating  to  the  practice  of  phar-  ness.    Glenn  v.  Lynn,  89  Ala.  608. 

macy,"  may  contain  provisions  amend-  The  title,  "An  act  to  amend  an  act 

ing  the  laws  authorizing  the  sale  of  incorporating  a  town,"  which  latter  act 

liquors  for  different  purposes.     Stater,  merely  authorizes  the  collection  of  a 

Aulman,  76  Iowa  624.  tax  for  selling  liquors,  is  not  sufficient 

1.  State  V.  Young.  47  Ind.  150.  to  sustain  a  provision  in  the  amenda- 

2.  McDuffie  V,  State,  87  Ga.687.  tory  act  prohibiting  the  sale  of  intoxi- 
8.  Insufficient  Titles  of  Liqnor  Acts. —  eating  liquors.    Ex  parte  Cowert,  92 

A  provision  prohibiting  the  sale  of  in-  Ala.  94. 

toxicating  liquors  within  a  specified  The  title,  "An  act  to  prohibit  the  is- 
limit,  is  not  included  within*  the  titlfe,  suing  of  licenses  in  certain  boroughs," 
"An  act  to  regulate  the  sale  of  spiritu-  does  not  sufficiently  indicate  previ- 
ous liquors."  People  T".  Gadway,  61  sions  imposing  a  penaltv  for  selling  liq- 
Mich.  281; ;  I  Am.  St.  Rep.  578.  uorinsaid  boroughs.  Com.  v.  Frantz, 

The  title,  "An  act  to  authorize  po-  135  Pa.  St.  389. 

lice  juries  to  make  such  regulations  as  The  title,  "  To  provide  for  licensing 

they  may  deem  proper  to  prohibit  or  boats,  hacks,  and  other  vehicles  by  in- 

regulate  the  sale,  barter  or  exchange  corporated  camp-meeting  associations 

of  Intoxicating  liquors  or  merchandise  .and  seaside  resorts  and  for  the  better 

on  Sunday,"  does  not  indicate  a  pro-  'government  of  the  same,"  will  not  sus- 
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lar  crimes  and  offenses  provided  for  in  the  act ;  ^  and  that  the 
titles,  "  Crimes  and  Criminal  Procedure/*  *  iind  **An  act  to  estab- 
lish a  code  of  criminal  procedure/'*  may  comprehend  all  matters 
relating  to  the  definition  and  punishment  of  crimes  and  to  crim- 
inal prosecutions.  Miscellaneous  instances  where  statutes  have 
been  sustained  are  given  in  the  note.* 

tain  provisions  regulating  the  manu-  ment,*  sub-title  *  Rivers/'*  sufficiently 
facture  and  sale  of  liquor  at  such  re-  embraces  a  provision  prohibiting  the 
sorts.  Grover  r.  Ocean  Grove  Camp-  deportation  of  sand  from  the  bed  of  a 
meeting  Assoc,  45  N.  ].  L.  399.  certain  river,  and  prescribing  a  pun- 
It  was  held  in  Lauer  v.  State,  22  ishment  therefor.  State  v,  Norris,  70 
Ind.  461,  that  the  title,  '*An  act  to  reg-  Md.  91. 

ulate  and  license  the  sale  of  intoxicat-  4.  MiscellaneouB  Instances  of   Valid 

ing  liquors,  and  providing  penalties  Criminal  Statutea.  —  The  object  of  a 

for  the  violation   thereof,'*  could  not  statute  providing  punishment  for  of- 

embrace  a  section  relating  to  the  juris-  fenses  committed  bj  slaves  has  been 

diction  of  courts,  and  to  the  practice  held  sufficiently  indicated  by  the  title 

in  prosecutions  for  offenses  against  the  **An  act  relative  to  slaves."     State  r. 

statute.     Overruled^  however,  in  Hin-  Henry,  15  La.  Ann.  297. 

gle  V,  State,  24  Ind.  28,  and  Reams  v.  The  title,  **  to  provide  for  the  detec- 

State,  23  Ind.  iii.  tion  and  conviction   of  all  forgers  of 

1.  Crimea  and  Criminal  Procedure —  land  titles,*'  will  support  provisions 

Tltlea  Buffldent. — State  7'.  Dubois,  39  prescribing  the  offense,  its  punishment, 

La.  Ann.  676;  State  v.  Taylor,  34  La.  and  the  procedure.    Johnson  i'.  State, 

Ann.  978.  9  Tex.  App.  249,  citing  English  v.  State, 

a.  State  r.  Brassfield,  81  Mo.  151 ;  51  7  Tex.  App.  171 ;  Albrecht  v.  State,  8 

Am.  Rep.  234.  Tex.  App.  2 16 ;  34  A m.  Rep.  737. 

8.  Woodruff  7'.  Baldwin,  23  Kan.  491,  A    provision,  that  "Whoever  shall 

in  which  case  the  title  was  held  suf-  willfully  violate  a  contract  upon  the 

ficient  to  embrace  provisions  relating  faith  of  which  money  or  goods  have 

to  the  care  and  custody  of  estates  of  been  advanced  '*  shall  be  punished,  etc., 

•convicts.    It  was  contended  here  that  is  not  indicated  by  the  title,"To  enforce 

the  expression  ** criminal  procedure"  labor  contracts,  and  to  provide  a  pen- 

"was    broad    enough    to    include    not  alty    for   the  willful  violation   there- 

merely  every  proceeding  in  the  prose-  of."    State  v,  Pierson  (La.  1892),  10  So. 

•cution  of  crime,  but  any  proceeding  Rep.  400. 

connected  with  or  directly  caused  by  The  title,  *'An  act  to  protect  females 
the  crime,  and  aiming  at  the  adjust-  of  immature  age  and  judgment  from 
ment  of  rights  disarranged  by  it,  and  licentiousness,"  sufficiently  indicates  a 
that  the  expression  was  broader  than  provision  making  carnal  intercourse 
the  phrase  '*  proceedings  in  criminal  with  a  female  under  the  age  of  seven- 
cases."  Thiscontention  was  sustained  teen  years  a  felony.  Holton  i;.  State, 
by  the  court.  28  Fla.  308. 

Under  the  title,  "An  act  to  amend  A  statute  "To  regulate  the  sale  or 

the  code,'*  provisions  may  be  embraced  disposal  of  opium  "  and  to  prohibit  the 

extending  the  definition  of  the  crime  keeping  of  places  of  resort,  for  smok- 

of  embezzlement  so  as  to  embrace  per-  ing  or  otherwise  using  that  drug,**  is 

sons  and  transactions  not  mentioned  not unconstitutionalasembracing  more 

therein.   Heller  r.  People  (Colo.  1S92),  than  one  subject.     State.v.  Ah  Sam, 

31  Pac.  Rep.  773.  15  Nev.  27 ;  37  Am.  Rep.  454. 

The  title,  "An  act  to  amend  chapter  The  title,  "An  act  to  prohibit  the 

24    .    .    .    entitled  'criminal  code,* "  fraudulent  transfer  of  property  and  to 

is  sufficient,  though  the  title  of  the  act  declare  the   same  a  crime  and  to  pre- 

intended   to  be  amended  be   "an   act  scribe  the  punishment  thereof,**  com- 

concerning    criminal    jurisprudence."  prebends  a  provision  making  the  sale 

Heller  v.  People  (Colo.  1892),  31  Pac.  and  transfer,  secretion,  incumbrance, 

Rep.  773.  or  disposal  of  property  with  intent  to 

The  title,  "An  act  to  add  a  new  sec-  defraud  creditors,  an  offense.     Herold 

tion  to  art.  7  of  the  Code  of  Gen.  Pub-  v.  State,  2i  Neb.  50. 

iic  Laws,  entitled  'crimes  and  punish-  The  title,  "Dram  shop — Gambling 
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devices    in.      An  act  to    prevent  anj  '*  family/' unless  each  package  is  marked 

dram-shopkeeper  from  keeping  or  per-  "compound  lard."     State  7/.  Snow,  8 1 

mitting  to  be  kept  in  or  about  his  dram  Iowa  642. 

shop  certain  musical  instruments,  any        The  title,  "An  act  to  prevent  the  sale 

billiard,  pool  or  other  gaming  table,  of  cotton  between  sunset  and  sunrise,'*^ 

bowling  or  ten-pin  alley,  cards,  dice,  or  is  sufficient  to  sustain  provisions  mak- 

other  device  for  gaming  or  amuse-  ing  it  unlawful  to  buy  and  sell,  barter 

ment,"  comprehends  a  provision  for-  or  exchange,"  or  "  receive  on  deposit,'* 

bidding  sparring,    boxing,   wrestling,  any  cotton  within  that  time.    Truss  r. 

and  cock  fighting  in  dram  shops.  State  State,  13  Lea  (Tenn.)  311. 
V.  Blackstone    (Mo.  1893),   22   S.  W.        The  title,  *'An  act  designating  the 

Rep.  370.  name  by  which  the  house  of  refuge  for 

The  title,  "An  act  to  regulate  pub-  correction  and  reformation  of  juvenile 

lie  warehouses,  and  the  warehousing  offenders  shall  hereafter    be  known, 

and  inspection  of  grain,  and  to  give  ef-  .    .    .    and  regulating  the  committing 

feet  to  article  13  of  the  constitution  of  thereto,"  sufficiently  indicates  a  provi- 

this  state,"  which  article  required  that  sion  for  the  commitment  of  boys  to  the 

the  legislature  should  pass  laws  to  pre-  "  Indiana  Reform  School  for  Boys." 

vent  the  sale  of  fraudulent  warehouse  Jarrard  v.  State,  116  Ind.  98. 
receipts,  sufficiently  indicated   provi-        The  title,  "An  act  to  secure  more 

sions  prescribing  a  penalty  for  issuing  competent  and  well  qualified  juries  in 

false  receipts,  and  for  not  canceling  the  several  counties  of  this  state,"  com- 

receipts  under  certain  circumstances,  prebends  provisions  reducing  then  um- 

Sykes  r.  People,  127  111.  117.  ber  of  peremptory  challenges  in  crim- 

The   title,  "An  act  to  protect  inn-  inal  cases.    Tatum  v.  State,  82  Ala.  5. 
keepers,"  sufficiently  indicates  a  pro-        Though  the  title  of  an  act  relates 

vision  for  the  punishment  of  parties  only  to  proceedings  by  information,  it 

who  avoid  paying  board  by  means  of  will    support    a  provision   dispensing 

a  trick.  State  v,  Kingsley,  loS  Mo.  135.  with  grand  juries  in  such  case,  unless 

The  title,  "An  act  to  prohibit  the  ordered  by  the  judge.    In  re  Rafferty, 

sale  and  manufacture  of  unhealthy  or  i  Wash.  382. 

adulterated  dairy  products,"  sufficiently  The  title,  "An  act  relative  to  the  pay- 
embraces  a  provision  that  no  person  ment  of  expenses  incident  to  the  pros- 
shall  manufacture  out  of  any  oleagin-  ecution  of  criminals,"  sufficiently  indi- 
ous  substance  or  compound  of  the  cates  a  section  providing  that  the  fines 
same  or  any  compound  other  than  that  and  forfeitures  collected  for  the  viola- 
produced  from  unadulterated  milk  or  tion  of  criminal  laws  shall  be  paid  into 
cream  or  any  article  designed  to  take  the  treasury  of  the  state.  Bossier  r. 
the  place  of  butter  or  cheese  made  Steele,  13  La.  Ann.  433. 
from  pure  unadulterated  milk  or  cream.  The  title,  "Cheats,  frauds,  bogus 
Butler  t'.  Chambers,  36  Minn.  69;  i  checks,  etc.,"  is  sufficient  to  support  a 
Am.  St.  Rep.  638.  provision  as  to  what  shall  be  a  sufficient 

The  title,  "An  act  providing  for  met-  charge  in  an  indictment  founded  on 

ropolitan   police  in   all  cities  of  29,-  the  act.    State  v,  Morgan  (Mo.  i892)» 

000  or  more  inhabitants,"  is  sufficient  20  S.  W.  Rep.  456. 
to  sustain  a  provision  for  the  punish-        The  title,  "An  act  concerning  pro- 

ment  of  persons  interfering  with  the  ceedings  in  criminal  cases,"  is  sufficient 

police  in  the  discharge  of  their  duties,  to  sustain  a  provision  forbidding  mu- 

Indianapolis  z^.  lluegele,  115  Ind.  581.  nicipalities   from  punishing  bj-  ordi- 

The  title,  "An  act  to  regulate  the  nance  a  statutory  offense.  Jett  v.  Rich- 
sale  of  opium  and  to  suppress  opium  mond,  78  Ind.  316. 
dens,"  is  sufficient  to  support  a  provi-  The  title,  "An  act  to  provide  for  the 
sion  forbiddfng  the  sale  or  giving  of  trial  of  offenses  where  the  penalty  is 
opium  to  any  one  but  a  druggist  or  not  necessarily  imprisonment  at  hard 
practicing  physician,  except  on  the  pre-  labor  or  death,"  is  sufficient  to  support 
scription  oLa  practicing  physician.  Ex  provisions  that  the  accused  may  waive 
parte  Yung  Jon,  28  Fed.  Rep.  308.  trial  by  jury.  Stater.White,33La.Ann. 

The  title,  *'An  act  to  prevent  fraud  1221 ;  State  v.  Carter,  33  La.  Ailn.  1214. 
in  the  sale  of  lard,  and  to  provide  pun-  The  title,  "An  act  to  provide  for  the 
ishment  for  the  violation  thereof,"  is  more  etTicient  government  and  mainte- 
sufficient  to  embrace  a  provision  that  nance  of  the  house  of  correction  and  re- 
no  person  shall  sell  any  substitute  for  formatory  at  G.,"  embraces  a  provision 
lard  under  the  words  "refined,"  "pure,"  that  the  jury  shall  say  in  their  verdict 
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On  the  other  hand,  in  a  case  where  a  statute  imposed  a  penalty 
upon  county  treasurers  for  lending  out  the  public  funds  for  private 
uses^  the  title  was,  "An  act  to  provide  for  the  assessment  and  col- 
lection  of  the  revenue,"  and  the  statute  was  held  unconstitu- 
tional, it  being  declared  that  the  matter  of  the  act  must  be 
"clearly"  and  not  "dubiously"  indicated  by  the  title,  and  that 
the  relation  of  the  title  to  the  subject  must  not  rest  upon  a  merely 
possible  or  doubtful  reference.*  For  other  instances  of  statutes 
held  bad,  see  note  * 

/  Civil  Procedure  and  Courts. — The  titles  and  statutes 
relating  to  matters  of  civil  procedure  are  various  and  difficult  of 

whether  the  convict  shall  be  sent  to  of  production  of  impure  milk  by  other 
the  reformatory'  or  the  penitentiary,  means  than  adulteration  without  re- 
Washington  r.  State,  28  Tex.  App.  411.  gard  to  the  existence  of  an  intent  ta 

1.  In  re  Breene,  14  Colo.  401.  See  sell  the  same.  State  v.  Newton,  45  N. 
also  Brooks  v.  People,  14  Colo.  413.  }.  L.  469. 

2.  Intnffident  Titles — Criminal  Stat-  The  title,  *'An  act  to  prevent  the 
Trtes. — The  title,  **An  act  for  the  sup-  fraudulent  transfer  of  personal  proper- 
pression  of  lottery  gifts  by  storekeep-  ty,"  does  not  sufficiently  indicate  a  pro- 
ers  and  others  to  secure  patronage,"  is  vision  making  it  an  onense  to  remove 
not  sufficient  to  sustain  provisions  pro-  mortgaged  property  out  of  the  county, 
hibiting  tradesmen  from  giving  tickets  Ex  parte  Thomason,  16  Neb.  238. 

to  purchasers,  entitling  them  to  money  The  title,  **An  act  making  it  a  mis- 

or  articles  of  value.     Com.  v.  Moor-  demeanor  to  carry  on  barbering  on 

head,  7  Pa.  Co.  Ct.  Rep.  513.  Sunday,"  will  not  sustain  a  provision 

The  title, '*An  act  to  amend  ^  i  of  prohibiting  a  barber  from  keeping  open 
.\ct  No.  43  of  the  Laws  of  1873  ...  a  bath  room  on  Sunday.  Ragio  v, 
and  to  repeal  ^  3  of  said  act "  is  insuffi-  State,  86  Tenn.  273. 
cient  to  support  a  provision  for  the  The  title,  **An  act  .  .  .  prohibit- 
punishment  of  persons  embezzling  Ingthemanufactureof  cigars  and  prep- 
mortgaged  goods  and  chattels,  there  aration  of  tobacco  in  any  form  in  the 
being  in  the  title  of  the  act  amended  tenement  houses  of  said  city,"  does  not 
no  reference  to  chattel  mortgages.  Ellis  indicate  a  provision  prohibiting  such 
V.  Hutchinson,  70  Mich.  154.  labor  in  any  rooms  or  apartments  in 

The  title, '* An  act  to  change  the  pen-  such  city  used  as  dwellings   for  the 

alty  for  disturbance  of  the  peace,"  will  purpose  of  living,  sleeping,  or  doing 

not  support  a  provision  making  it  an  any  household  work  therein.  Ex  parte 

offense  to  disturb  any  person."     State  Paul,  94  N.  Y.  497. 

V.  Persinger,  76  Mo.  346.  A    provision   that  a   defendant  in- 

The  title,  **An  act  to  provide  for  the  dieted  for  assault  and  battery  with  in- 

maintenance,  government,  and  police  of  tent  to  commit  felony,  may   be  con- 

the  penitentiary ;  also  the  mode  of  ap-  victed  of  a  lesser  offense,  is  not  indi- 

pointing  officers,"  is  insufficient  to  sus-  cated  by  the  title,  "An  act  to  limit  the 

tain  a  provision  that  persons  convicted  number  of  grand  jurors,  and  to  point 

of  offenses   punishable    by  imprison-  out  the  mode  of  their  selection."    Foley 

mentfor  a  period  of  time  exceeding  six  v.  State,  9  Ind.  365  ;  Gillespie  v.  State, 

months  shall  be  imprisoned  in  the  pen-  9  Ind.  380. 

itentiary.  Brooks  v.People,  14  Colo.  413.  The  title,  "An  act   to  amend  and  re- 

The  title,  "An  act  to  prevent  decep-  enact  §  997  in  regard  to  challenges  of 

tion  in  the  sale  of  dairy  products,  and  jurors  in  trials  of  criminal  cases  "  ^such 

to  preserve  the  public  health,"  will  not  section    having    reference  to    regular 

sustain  a  provision  making  the  manu-  jury  terms),  will  not  support  a   provi- 

facture  of  imitations  of  butter  an  of-  sion  increasing  the  number  of  peremp- 

fense.  Northwestern  Mfg.  Co.  v.  Cham-  tory  challenges  to  which  the  state  is  en- 

bers,  5S  Mich.  381 ;  55  Am.  Rep.  693.  titled  and  disclaiming  any  application 

The  title,  "  To  prevent  the  adultera-  to  the  trial  of  cases  at  other  terms  than 

tion  and  to  regulate  the  sale  of  milk,"  regular  jury  terms,    but   nevertheless 

is  insufficient  to  sustain  the  prohibition  containing  a  provision  on  the  subject 
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classification,  but  it  is  believed  that  a  full  collection  of  the  cases 
will  be  found  in  the  appended  note.* 

Provisions  in  titles  relating  to  courts,  though,  general  in  their 
terms,  are  deemed  sufficient  usually  to  embrace  various  matters 
of  detail  relating  to  the  general  subject.* 

of  peremptory  challenges  in  that  very  privileges    in    favor    of    non-resident 

class  of  cases.    State  v,  Everage,  33  La.  plaintiffs,  in  suits  against  lunatics  and 

Ann.  123.  infants,  shall  not  extend  beyond  those 

1.  ClvU  Procedure. — The  title,   "An  enjoyed  by  resident  plaintiffs,  is  suffi- 

act   providing  the   place   of  bringing  ciently  indicated  by  the  title,  "An  act 

suit  in  certain  cases,*'   may  support  a  amendatory  and    explanatory   of  the 

provision     designating     those     upon  Statute  of  Limitations  in  this  state,  so 

whom  service  may  be  made.    Farmer's  far  as  regards  idiots,  lunatics  and  in- 

Ins.  Co.  V.  Highsmith,  44  Iowa  330.  fants."     Denham  t'.  Holeman,  26  Ga. 

The  title,  "The  Code  of  Civil  Prac-  193 ;  71  Am.  Dec.  198. 

tice,"  sufficiently  indicates  provisions  But  a  title,  "An  act  to  provide  for  ap- 

relating  to  the  issuing  of  executions,  peals  from  interlocutory  orders  grant- 

their  levy,  stay,  sales   thereunder  and  ing  injunctions  or  appointing  receiv- 

the  appraisal  of  property  taken  by  vir-  ers/'  has  been  held  not  to  sustain  a 

tue  thereof.      Porter  7).  Thomson,  22  provision  for  an  appeal  from  an  order 

Iowa  391.  refusing  to  dissolve  an  injunction  or 

The  title,  "An  act  to  regulate   the  an  order  enlarging  the  scope  of  the 

foreclosure  of  real  estate,"  is  sufficient  injunction.     Taylor  v.   Kirby,  31  III. 

to   indicate  a  provision  that  a  mort-  App.  658. 

gagor's   right  of  redemption  may  be  The  title  of   an   act  professing  to 

waived.  Atkinsons. Duffy,  16 Minn. 45.  amend  a  prior  act  in  relation  to  the 

The  title,  "An    act  concerning  the  publication  of    summons,   by  adding 

unlawful  detention  of  land  and  the  re-  certain  words  in  relation  to  the  powers 

covery  thereof,"  is  sufficiently  compre-  of  the  court  in  vacation,  will  not  sus- 

hensive  to  embrace  proceedings  against  tain  a  provision  adding  those  words, 

tenants  unlawfully  holding  over,  and  and  other  words  also,  materially  chang- 

proceedings  in  forcible  entry  and  de-  ing  the  length  of  time  for  which  the 

tainer.      Sturgeon    v,    Hitchens,    22  publication  was  required.    Johnson  v. 

Ind.  T09.  Jones,  87  Ga.  85. 

The  title,  "An  act  to  provide  inter-  3.  Ckrarte. — The  title,  "An  act  consti- 

pleas  in  certain  cases,'*  sufficiently  in-  tuting  district  courts  in  certain  cities," 

dicates   a  provision   that  any  person  comprehends  provisions  taking  away 

claiming  attached  property  ma}'  inter-  part  of  the  jurisdiction  of  certain  other 

plead  in  a  case.  Bennett  v.  Wolverton,  courts.  Paynet;.  Mahan,44N.  J.  L.  213. 

24  Kan.  284.  The  title,  **An  act  to  amend  §  23  of 

The  title,  "An  act  in  relation  to  the  an  act  to  establish  a  criminal  court  for 

removal  of    causes    to    the    supreme  the  county  of  P.  with  criminal  juris- 

court,"  is  sufficient  to  indicate  a  provi-  diction  in  misdemeanor  cases."  is  suf- 

sion  forgiving  notice  of  appeal  in  open  ficient  to  support  a  provision  confer- 

court  or  at  chambers.  Baker  v,  Prewett,  ring  on  such  court  the  power  to  grant 

3  Wash.  Ter.  474.  writs  of  mandamus.    Mobile,  etc.,  R- 

A  title  relating  to  the  transfer  of  Co.  v.  Pike  County  (Ala.  1892),  11  So. 

causes  is  consistent  with  provisions  for  Rep.  732. 

the  mode  of  trying  such  causes  after  The  title,  "An  act  to  create  a  crim- 
removal.  State  v.  Judges,  32  La.  inal  court,"  will  sustain  a  provision  con- 
Ann.  778.  ferring  equitable  jurisdiction  on  such 

The  object  of  an  act  allowing  judg-  court.    Howland  Coal,  etc..  Works  v. 

ment  to  be  rendered  on  a  mortgage  Brown,  13  Bush  (Ky.)  681.    See  also 

note,  waiving  appraisement    laws  in  Chiles  v.  Drake,  2  Mete.  (Ky.)  146;  74 

accordance  with  the  note,  is  sufficiently  Am.  Dec.  406. 

expressed  by  the  title,  "An  act  to  re-  The  title,  "An  act  to  enlarge  the  jur- 

vise,  simplify  and  abridge  rules,  prac-  isdiction  of  the  courts  of  general  and 

tice,   pleadings,  etc.,   of    the  courts."  special  sessions  of  the  peace,  in  and 

Reilly  v,  Ellsworth,  11  Ind.  222.  for  the  city  and  county  of  New  York," 

A  provision  that    an  act  creating  sufficiently  indicates  provisions  reUt- 
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iRg  to  the  courts  of  oyer  and  terminer  The  title,  "An  act  to  define  the  judi- 
of  the  state  at  large.  People  v.  Mc-  cial  districts  of  the  state  and  prescrib- 
Cann,  i6  N.  Y.  58;  69  Am.  Dec.  642.  ing  the  time  for  holding  the  terms  of 
The  title,  "An  act  to  enlarge  the  ju-  the  district  courts  in  the  several  coun- 
risdiction  of  the  husting  court/'  suffi-  ties  of  each  judicial  district/'  suffi- 
ciently indicates  a  provision  that  in  ciently  indicates  provisions  so  dividing 
certain  cases  the  judge  of  that  court  the  state  as  to  make  an  additional  dis- 
may act  as  a  judge  of  the  chancery  trict  and  providing  for  the  appoint- 
court.  Morris  f.  Virginia  Ins.  Co.,  85  ment  of  a  judge  thereof  until  the  next 
Va.  588.  election,  and  for  the  determination  of 
The  title,  "An  act  to  regulate  pro-  matters  pending  in  the  organized  coun- 
ceedings  in  county  courts  pertaining  to  ties  of  the  new  district  by  the  district 
the  estates  of  deceased  persons,"  suffi-  courts  of  such  counties.  In  re  Johnson 
ciently  indicates  a  provision  for  the  re-  County  (Wyoming  1893),  32  Pac. 
vision  of  the  accounts  of  executors  and  Rep.  850. 

administrators  in   the   district  court.  The  title/* An  act  concerning  justices 

Murphey  v.  Menard,  11  Tex.  673.  of  the  peace,  their  general  jurisdiction 

The  title,  "An  act  to  enlarge  the  ju-  and  mode  of  proceeding  before  them," 

risdiction  of  the  probate  courts,"  is  suf-  is  sufficient  to  sustain  provisions  regu- 

ficient  to  sustain  provisions  prescrib-  lating  the  practice  on  appeals  from  de- 

ing  the  manner  in  which  their  exercise  cisions  of  a  justice's  court.     Robinson 

of  that  jurisdiction  shall  be  reviewed  v.  Skipworth,  23  Ind.  316;  overruling- 

by  the  circuit  courts.     Perkins  v,  Du-  Kuhns  v,  Krammis,  20  Ind.  490,  and 

Val,3T  Ark.  238.  followed  in  Hingle  v.  State,  24  Ind.  35; 

The  title  of  an  act  creating  a  new  ju-  Grubbs  v.  State,  24  Ind.  295  ;  Crist  v, 

dicial  district  need  not  indicate  the  fact  Glidewell,  24  Ind.  396;  Murray  v.  Kelly, 

that  one  of  the  counties  composing  the  27    Ind.   42;    Bergman    v.  Ashdill,  48 

district  was  taken  from  an  adjoining  Ind.  489. 

district.    Brown  v.  State  (Tex.  1893),  Inaufflclent  Titles  In  Acts  Relating  to 
22  S.  W.  Rep.  596.  Oonrts. — But  a  title  general  in  its  terms 
The  title,  **An  act  to  regulate  pro-  relating  to  courts  has  been  held  insuf- 
ceedings  in  contestation  between  per-  ficient  to  sustain  provisions  giving*  ex- 
sons  claiming  judicial  office,*'  indicates  elusive  jurisdiction  of  certain  matters, 
that  its  provisions  were  intended  toap-  'PByne  v.  Mahon,  41  N.  J.  L.  292. 
ply  to  the  office  of  justice  of  the  peace.  The  title,  "An  act  to  provide  a  reve- 
McGregor  v.  Alien,  33  La.  Ann.  870.  nue,  to  levy  and  collect  taxes,  to  grant 
The  title,  **Of  Justices  of  the  Peace  and  collect  licenses,  to  provide  for  the 
and  their  courts,"  comprehends  a  pro-  creation,  appointment  and  removal  of 
vision  in  an  amendatory   act  for  the  revenue  officers,  and  to  define  their 
election  of  justices  of  the  peace  and  fix-  duties,"  does  not  sufficiently  indicate  a 
ing  their  tenure  of  office.     State  v,  provision  extending  the  jurisdiction  of 
Ranson,  73  Mo.  78.  a  district  court  to  offenses  relating  to 
The  title,  "An  act  regulating  the  the  revenue.    State  t'.  Wardens  of  St. 
jurisdiction  and  procedure  before  jus-  Louis  Cathedral,  23  La.  Ann.  720. 
tices  of  the  peace  in  certain  cases,"  is  The  title,  '*A  supplement  to  an  act 
sufficient  to  sustain  provisions  making  regulating  writs  of  error,"  will  not  in- 
a  justice  of  the  peace  and  his  bonds-  elude  provisions  for  removal  of  **  de- 
men  liable  for  the  misfeasances  of  a  cisions  "   by   motion   for  a  new  trial, 
special  constable  appointed  by  the  jus-  Foikner  v,  Borland  (N.  J.   1892),  24 
tice.    Martin  v.  Borgman,  21  Kan.  672.  Atl.  Rep.  403. 

The  title,  "A  further  supplement  to  The  title,  "An  act  to  give  jurisdic- 

an   act  entitled   'An  act  constituting  tion    to   district    courts    .    .    .    over 

courts  for  the  trial  of  simple  cases,'"  causes   .    .    .    respecting  landlord  and 

may  contain  provisions  regulating  the  tenant,"  will  not  sustain  provisions  reg- 

feesof  justices  of  the  peace,  and  consta-  uiating  the  procedure  in  such  causes. 

bles,in  criminal  cases.    Lane  v.  State,  Duverge  v.  Salter,  5  La.  Ann.  94. 

49  N.  J.  L.  673.  The  title,  "An  act  to  regulate  the 

The  title,  "An   act  to  increase  the  terms  of  court  in  the  sixteenth  circuit 

jurisdiction  of  justices  of  the  peace,"  district,"  will  not   sustain  a  provision 

sufficiently  indicates  a  provision  giv-  attaching^  an   unorganized  county  for 

ing  courts  for  the  trial  of  small  causes,  certain  judicial  purposes.     Ex  parte 

jurisdiction   to   the  amount  of    $200.  Wood,  34  Kan.  645.  See  State  t;.  Porter 

Colwell  V.  Chamberlin,43  N.  J.  L.387.  (Minn.  1093),  55  N.  W.  Rep.  134  for  a 
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6.  Amendatory  and  Bepealing  Acts. — The  general  rule  is  that  the 
title  of  an  amendatory  act,  reciting  the  title  of  the  amended  act, 
will  be  sufficient  if  the  new  matter  contained  in  the  amendatory 
act  is  fairly  indicated  by  the  title  of  the  original  act.*  If  the  title 
of  the  original  act  is  sufficient,it  is  unnecessary  to  inquire  whether 
the  title  of  the  amendatory  act  would  of  itself  be  sufficient.* 
Trivial  errors  in  describing  the  title  of  the  original  act,  which 
cannot  mislead,  will  not  invalidate  the  amendatory  act.*  It  is 
not  necessary  that  the  title  of  the  amendatory  act  should  specify 
the  particular  sections  of  the  act  amended.* 

The  title  of  the  amendatory  act  need  not  necessarily  refer  in 
terms  to  the  fact  of  repeal.*  An  act  which  in  its  title  is  called  a 
repealing  act  may  not  in  its  body  embrace  new  enactments  out- 
side  the  scope  of  those  repealed.® 

7.  One  or  More  Subjects. — The  requirement  that  no  statute  shall 
embrace  more  than  one  subject,  though  so  interwoven  with  the 

case  involving  the  sufficiency  of   the  A  title  of  an  amendatory  act  which 

title  of  an  act  relating  to  terms  of  of-  expresses  its  object  by  mere  reference 

fice  of  judges  of  the  municipal  court,  to  the  act  intended  to  be  amended  sub- 

1.  Yellow  River  Imp.  Co.  v,  Arnold,  stantially  complies  with  the  proxnsioii 

46  Wis.  225  ;  Willis  v,  St.  Paul  Sanita-  that  the  object  of  every  act  must  be  ex- 

tion  Co.,  48  Minn.  140;  Montclair  Tp.  pressed  in  its  title.     Arnoult  v.  New 

V.  New  York,  etc.,  R.  Co.,  45  N.  J.  Eq.  Orleans,  11  La.  Ann.  56;  State  v.  Gar- 

436,  where  the  supplementary  act  was  rett,  29  La.  Ann.  637 ;  State  v.  Brown^ 

held  to  contain  matter  not  indicated  by  41  La.  Ann.  771. 

the  title  of  the  original  act.  Wardle  v.  The  amendment  of  a  statute  is  a 
Cummings,  86  Mich.  395.  In  People  v.  "subject"  within  the  constitutional  re- 
Young  Men's,  etc..  Ben.  Soc,  41  Mich,  quirement  that  the  subject  of  a  statute 
67,  and  Eaton  v.  Walker,  76  Mich.  579,  shall  be  embraced  in  its  title.  People 
the  amendment  introduced  purposes  v.  Parvin  (Cal.  i887),i4  Pac.  Rep.  783, 
not  coming  within  the  title  of  the  orig-  The  title,  "An  act  to  amend  an  act 
inal  act.  Norman  v.  Curry,  27  Ark.  entitled  *  An  act  to  establish  the  munici- 
440;  People  V,  Parvin,  74  Cal.  549;  pality  of  J.,*  "  is  sufficient  to  sustain  a 
Saunders  v,  Pensacola,  24  Fla.  226 ;  provision  purporting  to  amend  not  the 
Jones  z'.  Columbus,  25  Ga.  610;  Alber-  entire  act,  but  only  a  particular  section 
son  V.  Hamilton,  82  Ga.  30 ;  Reed  v,  thereof.  State  v,  Duval  County,  23 
State,  12  Ind.  641 ;  Brandon  v.  State,  16  Fla.  483. 

Ind.  197 ;  Morford  7'.  Unger,8  Iowa  82;  A  supplement  to  an  act  repealing  a 

Lafon  :;.  Duf rocq,  9  La.  Ann.  350 ;  Sec-  clause  in   the  supplemented    act  re- 

ond  German,  etc.,  Bldg.  Assoc,  v.  New-  quiring  the  assent  of  voters  to  the  is- 

man,  50  Md.  62 ;   Holden  v,  Osceola  suing  of  certain   municipal  improve- 

County,  77  Mich.  202;  People  v.  Gad-  ment  bonds,  sufficiently  expressed  its 

way,  61  Mich.  285;  i  Am.  St.  Rep.  578;  object  in  the  title  "a  supplement  to" 

Hoffmani'.  Parsons,  27  Minn.  236;  State  the  act  repealed.     Rahway  Sav.  Inst. 

V,  Smith,  35  Minn.257;  St.  Louis  v.  Tie-  v.  Rahway,  53  N.  J.  L.  48. 

fel,42  Mo.  57S;  People  v.  Willsea,6oN.  2.  Brandon  v.  State,  16  Ind.  197. 

Y.  507;  People  T;.Whitlock,92  N.Y.  191;  8.  Peoples.   Howard,  73  Mich.  10. 

David  XK  Portland  Water  Committee,i4  4.  State  z\  Duval  County,  23  Fla.  483. 

Oregon  98 ;   State  Line,  etc.,  R.  Co's.  5.  Gabbert  v.  Jeffersonville  R.  Co^ 

Appeal,  77  Pa.  St.  429;  Craig  v.  First  11  Ind.  365;  71    Am.  Dec.  358;  New 

Presbyterian  Church,  88  Pa.  St.  42;  32  Orleans  v.  Dunbar,  28  La.  Ann.  722*, 

Am.  Rep.  417; /«  re  East  Grant  Street,  Washington    County   v.   Franklin  R. 

121  Pa.  St.  596;  Gibson  V.  State.  16  Fla.  Co.,  34   Md.    159;    Burke  t'.  Monroe 

291 ;  Millvale  v.  Evergreen  R.  Co.,  131  County,  77  111.  610;  Yellow  River  Imp. 

Pa.  St.  I ;  Mills  v,  Charleton,  29  Wis.  Co.  v,  Arnold,  46  Wis.  214. 

400;  9  Am.  Rep.  575;  National  Bank  v.  6.  People  v,  Mellen,  32  111.  181 ;  B* 

Chester  County,  14  Fed.  Rep.  239.  parte  Upshaw,  45  Ala.  234. 
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requirement  that  the  subject  shall  be  expressed  in  the  title  as 
frequently  to  raise  a  single  question,  when  the  validity  of  a  par- 
ticular statute  is  under  consideration,  is,  notwithstanding,  a  sepa- 
rate question.  The  cases  cited  above  on  the  question  of  the 
sufficiency  of  the  title  to  indicate  the  subject-matter  throw  much 
light  upon  the  collateral  question  whether  such  a  plurality  of  sub- 
jects is  dealt  with  in  a  single  statute  as  to  make  it  obnoxious 
to  the  constitutional  provision.  In'  addition  to  those  cases  are 
many  which  deal  more  especially  with  the  question  here  under 
discussion,  and  which,  therefore,  may  be  classified  here.  One 
subject  only,  within  the  meaning  of  this  constitutional  require- 
ment,' has  been  held  to  be  embraced  in  an  act  separating  the 
offices  of  receiver  and  commissioner,  providing  for  their  appoint- 
ment, and  defining  their  duties ;  *  in  an  act  relating  to  lands  and 
levees;*  an  act  relating  to  the  compensation  of  executors,  ad- 
ministrators, guardians,  and  county  commissioners  ;  *  an  act  defin- 
ing the  duties  and  fixing  the  compensation  of  a  state  officer  and 
providing  for  vacancies ;  *  and  an  act  to  revise  the  general  stat- 
utes.* Provisions  relating  to  the  mode  of  accomplishing  the  ob- 
ject of  an  act  constitute  a  part  of  the  subject-matter  and  not  a 
separate  subject.®  So  various  pertinent  details  come  within  the 
general  subject.''^  The  requirement  should  not  be  so  construed 
as  to  restrict  legislation  to  an  extent  that  will  render  different. 

1.  Smith  V.  Com.,  8  Bush  (Kj.)  io8.  and  makine;  appropriations  to  pay  the 

2.  Police   Jury   v.  Colomb,    20  La.  salaries  of  judges   thereof.     Stone  v, 
Ann.  196.  Brown,  54  Tex.  330. 

3.  Key  v.  }ones«  52  Ala.  238.  The  same  statute  may  regulate  the 

4.  Walker  v.  Dunham,  17  Ind.  483.    sale,  alienation,  removal,  etc.,  of  ani- 
6.  Oshe  V.  State,  37  Ohio  St.  494.  mals.    State  v.  Deitz,  30  Tex.  511. 

6.  People  V.  Lawrence,  36  Barb.  (N.  7.  Hare  t^.  Kennerly,  83   Ala.  608; 

Y.;  177;  State  V,  Miller,  100  Mo.  439;  Block  v,  State,  66  Ala.  493;  Tatum  v. 

Bergman  v.  St.  Louis,  etc.,  R.  Co.,  88  State,  82  Ala.  5 ;  Gunter?'.  Dale  Coun- 

Mo.  678;  28  Am.  &  Eng.  R.  Cas.  588;  ty,  44  Ala.  639;  Ex  parte  U pshaw,  45 

Ewing  tr.  Hoblitzell,  85  Mo.  64;  Hope  Ala.   234;  Martin  v.  Hewitt,  44  Ala. 

r.  Gainesville,  72  G a.  246;  Brown  z?.  433.   See  alsoTuttle  v.  Strout,  7  Minn. 

State,  73  Ga.  38;   Crawfordville,  etc.,  465;  82  Am.  Dec.  108;  Clay  v.  Central 

Turnpike  Co.  v.  Fletcher,  104  Ind.  97;  R.  &  B.  Co.,  84  Ga.  345;   Hoboken  v. 

Golden  Canal  Co.  v.  Bright,  8  Colo.  Pennsylvania  R.  Co.,  124  U.  S.  656. 

14^;  People  V.  Goddard,  8  Colo.  432;  An  act  providing  for  the  organiza- 

Willis  V.    Standard    Oil    Co.    (Minn,  tion  and  government  of  a  state  hos- 

1892),  52  N.  W.  Rep.  652.  pital  embraces  but  one  subject.    Over- 

An  act  having  for  its  object  the  pres-  seers  of  Poor  v.  Clearfield  County  ( Va. 

ervation  of  the  public  health,  may  in-  1890),  19  Atl.  Rep.  952 ;  as  does  an  act 

elude  provisions  for  the  payment  and  regulating  the  use  of  water  for  irriga- 

control  of  policemen  and  police  com-  tion  and  providing  for  settling  priori- 

missioners.     State    v,    Covington,  29  ties  of  water  rishts,  Golden  Canal  Co. 

Ohio  St,  102.  V,  Bright,  8  Colo.  144;  and  an  act  pro- 

Aq  act  for  the  appointment  of  two  viding  for  the  sale  of  public  lands  for 

coal  and  coke  boat  gaugers,  to  fix  their  specified  purposes,  and  the  investment 

compensation  and  to  define   their  du-  of  the  proceeds,  Looney  v.  Bagly  (Tex. 

ties,  embraces  but  one  subject.    State  1887),  7  S.  W.  Rep.  360 ;  and  an  act  re- 

t'.  Pittsburg,  etc..  Coal  Co.,  41  La.  Ann.  quiring  that  all  mortgages  filed  with 

465*    So  also  an  act  creating  a  com-  the  registrar  of  deeds  lor  record  shall 

mission  of  arbitration  and  award,  and  be  by  him  reported  to  the  tax  assessor 

defining  the  powers  and  duties  thereof,  of  the  county,  and  Uiat  no  mortgage 
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acts  necessary,  when  the  whole  subject-matter  is  connected  and 
may  be  properly  embraced  in  the  same  act.^  It  has  been  said 
that  the  question  must  be  determined  by  the  act  itself  and  not 
by  its  title.*  An  amendment  in  two  particulars  may  be  good.* 
If  the  two  subjects  are  separable,  that  which  is  indicated  by 
the  title  may  stand  ;*  but  if  the  title  indicates  both  subjects,  the 
act  must  fail.* 

Municipal  incorporation  acts  may  embrace  many  matters  with- 
out violating  the  constitutional  provision.^ 

Provisions  authorizing  the  removal  of  a  county  seat  and  corn- 
shall  be  recorded  which  does  not  give  jects,  but  separate  parts  of  one  general 
the  name  and  residence  of  the  mort-    subject." 

gagee.  People  v.  Board  of  Supervis-  An  act  incorporating  a  city  may 
ors  (Mich.  1888),  38  N.  W.  Rep. 639.        provide  for  establishment  of  a  court 

An  act  to  establish  evidence  of  title  to  therein.  Davis  v.  Woolnough,  9  Iowa 
real  property,  and  lo  restore  the  record  104 ;  or  may  provide  for  future  an- 
of  the  same,  and  to  provide  for  the  nexation  to  another  city,  embraces 
recording  of  deeds,  embraces  more  but  one  subject  State  v.  LaVaque,  47 
than  one  subject.    In  re  Goode,  3  Mo.    Minn.  106. 

App.  226.  See  also  State  ik  Shadle,  A  local  act  incorporating  a  town  sit- 
41  Tex.  404;  Smails  x\  White,  4  Neb.  uated  in  two  counties  does  not  embrace 
353;  Davies  7*.  Saginaw  County,  89  more  than  one  subject  in  providing  that 
Mich.  295;  Webb  z\  New  York,  64  notices,  required  to  be  published  in 
How.  Pr.  (N.  Y.)  10;  Klein  t\  State  either  county,  shall  be  published  in  a 
Treasurer,  42  La.  Ann.  174;  State  v,  newspaper  in  the  town.  Morer.  Deyoe, 
Harrison,  11  La.  Ann.  722;  Maranthe  22  Hun  (N.  Y.)  208. 
V.  Hunter,  11  La.  Ann.  734;  State  v.  An  act  consolidating  various  acts  in 
Adeline,  II  La.  Ann.  736;  State  t;.Ko1-  relation  to  the  charter  of  a  city  em- 
sem,  130  Ind.  434.  braces  but  one  subject.     Hannibal  v. 

A  local  act  entitled,  "An  act  to  Marion  County,  69  Mo.  571.  So,  also, 
provide  for  transmission  of  letters,  an  act  repealing  the  charter  of  certain 
packages,  and  merchandise  in  the  cities  municipal  corporations,  and  providing 
of  New  York  and  Brooklyn,  and  across  that  their  property  shall  be  transferred 
the  North  and  East  rivers,  by  means  to  the  custody  and  control  of  the  state, 
\}*  pneumatic  tubes  to  be  constructed  to  remain  public  property  for  the  uses 
beneath  the  surface  of  the  streets  and  to  which  it  had  been  formerly  applied, 
public  places  in  said  cities  and  under  Luehrman  v,  Shelby  County  Taxing 
the  waters  of  said  rivers,''  embraces  but  Dist.,  2  Lea  (Tenn.)  425. 
one  subject.  Astor  t;.  Arcade  R.  Co.,  But  an  act  which,  professing  to  amend 
113  N.  Y.  93;  I  N.  Y.  Supp.  174;  Bai-  a  particular  section  of  a  city  charter, 
ley  V.  New  York  A.  R.  Co.,  i  N.  Y.  amends  such  section  and  expressly  re- 
Supp.  304.  peals  other  sections,  and  adds  nu'mer- 

1.  Phillips  ZK  Covington,  etc.,  Bridge  ous  powers  necessary  to  municipal  gov- 
Co.,  2  Mete.  (Ky.)  219 ;  Hoke  r.  Com.,  ernment,  embraces  more  than  one  sub- 
79  Ky.  573.  ject  and  is  void.    Ex  parte  Reynolds, 

2.  Greaton  v.  Griffin,  4  Abb.  Pr.  N.  8^  Ala.  138;  as  is  an  act  consolidating 
S.  (N.  Y.)  313;  People  v.  Lawrence,  several  acts  incorporating  a  city  and 
36  Barb.  (N.  Y.)  176.  confirming  certain  ordinances  of  such 

,  8.  State  V.  Brown,  41  La.  Ann.  771.  city  theretofore  passed.     Brieswick  r. 

4.  People  V.  Briggs,  50  N.  Y.  566;  Brunswick,  51  Ga.  639;  21  Am.  Rep. 
People  V.  Parks,  58  Cal.  624;  Webb  v.  240;  and  an  act  prescribing  a  mode 
New  York,  64  How.  Pr.  (N.  Y.)  12.  by  which  municipal  corporations  may 

5.  Skinner  v.  Wilhelm,  63  Mich.  568.  surrender  or  abolish  their  charters,  and 

6.  Municipal  Incorporation  Acts.  —  also  how  they  may  amend  their  char- 
Harris  z\  People,  59  N.  Y.  601,  the  ters.  Murphy  z>.  State,  9  Lea  (Tenn.) 
court  saying,  among  other  things:  "The  373;  and  an  act  incorporating  two  towns 
whole  thing,  the  creation  of  the  munic-  in  different  parts  of  the  state.  King  v. 
ipality,  is  the  subject  of  the  act ;  and  Banks,  61  Ga.  20. 

the  parts  of  it  are  not  separate  sub-        An  act  enabling  fnunicipalities  to 
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pensating  the  owners  of  real  estate  taken  as  a  site  for  county 
buildings,  have  been  held  to  be  in  furtherance  of  a  single  object ;  * 
also  provisions  authorizing  the  removal  of  a  county  seat  and  an 
issue  of  bonds  to  raise  funds  with  which  to  build  a  courthouse  at 

the  new  county  seat.*   But  acts  prescribing  the  manner  of  chang- 

• 

borrow  money  on  their  bonds,  or   to  State  v.  Macklin  (Mo.  1890),  13  S.  W, 

issue  bonds  in  aid  of  works  of  internal  Rep.  680. 

improvements,  and  to  validate  bonds  1.  County  Matters. — Allen  v,  Tison^ 

already  issued  for  such  purposes,  em-  50  Ga.  374. 

braces'  but  one  subject.     Otoe  County  2.  Allen  v,  Tison,  50  Ga.  374. 

V.  Baldwin,  iii  U.  S.  i ;  Dawson  County  An  act  forming  a  new  county  out  of 

r.  McNamar,  10  Neb.  276;  as   does  an  old   counties  is  not  objectionable  be- 

act  authorizing  a  city  to  extend  its  in-  cause  it  changes  the  boundaries  of  the 

debtedness    and  validating    indebted-  old  counties.     Haggard  v,  Hawkins,  14 

ness  already  contracted.  Baker  t;.  Seat-  Ind.  299. 

tie,  2  Wash.  576;  and  an  act  to  enable  An  act  bhanging  the  boundary  lines 
two  towns  to  issue  bonds  for  a  park,  between  the  counties  of  D,  W,  and 
People  V,  Brislin,  80  111.  423 ;  and  an  act  J,  and  authorizing  the  removal  of  the 
consolidating  a  city  and  providing  for  county  seat  of  B  county,  embraces  but 
the  payment  of  its  debts  and  for  other  one  subject.  Walker  v.  Griffith,  60 
municipal  matters,  Louisiana  Vn  Pits-  Ala.  361.  So  also  an  act  defining  the 
bury,  105  U.  S.  278;  State  v.  Pilsbury,  boundaries  of  counties  and  providing 
31  La.  Ann.  i ;  and  an  act  in  relation  for  the  preservation  of  the  peace  in 
to  lighting  cities  and  towns,  furnishing  such  counties.  Philpin  ik  McCarty, 
light,  providing  for  the  right  of  way  24  Kan.  393.  Anact**relatingtocoun- 
and  assessment  of  damages,  and  declar-  ties  and  county  officers,"  State  v.  Page, 
ing  an  emergency.  Rushville  Gas  Co.  12  Neb.  386 ;  relating  to  township  or- 
V.  Rushville,  121  Ind.  213;  an  act  ganization  of  several  towns,  Ram- 
granting  submerged  lands  to  a  city,  re-  sey  County  v.  Heenan,  2  Minn.  330; 
quiring  it  to  build  docks  and  wharves,  authorizing  the  rebuilding  of  county 
authorizing  charges  by  the  city  for  bridges  and  empowering  commission- 
dockage  and  wharfage,  establishing  a  ers  to  borrow  money  for  that  purpose, 
tide-water  basin,  providing  that  the  Myers  v.  Com.,  no  Pa.  St.  217;  author- 
balance  of  the  tract  be  dedicated  to  izing  the  erection  of  a  pourthouse  and 
public  use,  and  authorizing  abutting  bridge,  Cherokee  County  v.  State,  36 
owners  to  erect  walls,  etc.,  contains  but  Kan.  337 ;  changing  the  line  between 
one  subject.  Easton,  etc.,  R.  Co.  v,  counties  and  providing  for  citizenship 
Central  R.  Co.,  52  N.  }.  L.  267;  as  and  apportionment  of  taxes,  Ex  parte 
does  an  act  providing  for  a  water  sup-  Upshaw,  45  Ala.  234.  See  also  Tallas- 
ply  for  a  city  by  a  certain  water  com-  see  Mfg.  Co.  v,  Glenn,  50  Ala.  489;  fix- 
pany,and  for  the  municipal  taxation  of  ing  the  salaries  and  compensation  of 
the  company,  Contf ry  t».  New  Orleans  the  officers  of  a  certain  county,  consol- 
Water  Works  Co.,  41  La.  Ann.  910;  idating  certain  offices  in  the  county, 
an  act  providing  for  the  election  of  po-  fixing  the  salary  of  the  sheriff  and 
lice  commissioners  in  a  city,  and  the  es-  other  officers,  and  providing  that  the 
tablishment  of  a  police  force  therein,  district  attorney  shall  act  as  supervisor 
People  V,  Whitlock,  92  N.  Y.  196;  and  of  schools.  State  v.  Humboldt  County 
an  act  amending  a  consolidation  act,  (Nev.  1892),  29  Pac.  Rep.  974;  to  legal- 
People  V.  Coleman,  4  N.  Y.  Supp.  417.  ize  the  proceedings  of  a  board  of  super- 
See  also  In  re  Mc  Adam,  7  N.^Y.  Supp.  visors  locating  and  constructing  a  levee, 
454.  An  act  limiting  the  time  of  mak-  and  to  provide  for  an  assessment  for 
ing  claims  and  bringing  suits  against  benefits,  Richman  v.  Muscatine  Coun- 
municipalcorporations,including cities  ty,  77  Iowa  513;  14  Am.  St.  Rep.  308; 
organized  under  special  charters,  em-  ratifying  an  election  to  certain  offices  of 
braces  but  one  subject.  Morgan  v.  Des  a  city  and  of  two  counties,  and  provid- 
Moines,54  Fed.  Rep.  456;  as  does  an  ing  for  vacancies  in  such  offices.  State 
act  fixing  the  number  of  directors  in  v.  Price,  50  Ala.  568;  treating  of  bofh 
certain  cities,  and  providing  for  their  sheriff  and  commissioners,  they  hav- 
election  and  for  districting  the  cities  ing  certain  duties  in  common,  Com.  v. 
therefor,  State  v.  Miller,  100  Mo.  439;  Drewxy,  15  Gratt(Va.)  i ;  ratifying  and 

271 


Titlei  and  SatgMts  STA  TUTES.  Undw  Coniatntifliif. 

ing  parish  lines,  and  removing  a  parish  seat ;  ^  locating  a  county 
seat,  and  authorizing  supervisors  to  sell  county  property;*  pro- 
viding for  transferring  the  charge  of  jails  from  sheriffs  to  county 
boards,  and  for  the  employment  of  prisoners,  and  to  regulate 
their  terms  of  service,  have  been  held  to  embrace  more  than  one 
subject.* 

It  is  not  always  easy  to  determine  whether  particular  provisions 
of  a  statute  are  incidental  and  subordinate  to  the  principal  sub- 
ject, or  whether  they  constitute  independent  subjects.  Thus,  an 
act  regulating  the  civil  jurisdiction  of  justices  of  the  peace,  police 
justices,  and  quarterly  courts,  and  the  appellate  jurisdiction  of 
circuit  courts,  and  authorizing  the  quarterly  courts  to  appoint 
clerks,  has  been  held  to  embrace  but  one  subject,*  while  the  con- 
trary has  been  affirmed  of  an  act  establishing  an  inferior  court  of 
criminal  jurisdiction  in  a  county,  and  defining  the  jurisdiction  of 
such  court,  and  the  criminal  jurisdiction  of  justices  of  the  peace 
in  the  county.* 

A  statute  prescribing  the  punishment  for  several  different 
crimes  embraces  but  one  object,  namely,  the  prevention  of  the 
crimes  mentioned.® 

confirming  certain  orders  of  a  county  So  also  an  act  relating  to  proceed- 
judge,  appointing  commissioners  to  is-  ings  by  the  surrogate  court  in  the  city 
sue  bonds  and  legalizing  all  proceed-  of  New  York,  and  to  the  powers  and 
ings  under  such  orders,  Rogers  ^'.  Ste-  jurisdiction  of  the  surrogate.  In  re 
vens,  86  N.  Y.  623;  an  act  legalizing  Bernstein,  3  Redf.  (N.  Y.)  20. 
and  validating  certain  irregular  pro-  An  act  carrying  into  effect  "  article 
ceedings  of  the  town  authorities  in  re-  116,"  and  providing  the  qualifications 
lation  to  the  building  of  a  bridge  does  for  the  selection  of  competent  and  in- 
not,  in  making  the  value  rather  than  the  telligent  jurors  throughout  the  sta'te, 
contract  price.the  measure  of  compen-  embraces  but  one  subject.  State  v. 
sation  and  liability  for  the  work,  em-  Henderson,  32  La.  Ann.  779. 
brace  more  than  one  subject.  Wrought  B.  Ballentine  v^  Wickersham.  An 
Iron  Bridge  Co.  v.  Attica,  2  N.  Y.  act  regulating  appeals  from  justices* 
Supp.  359.  and  police  courts,  and  officers  of  the 
An  act  to  enable  the  county  com-  quarterly  court,  embraces  more  than 
missioners  of  W.  county  to  settle  and  one  subject.  Hind  v.  Rice,  10  Bush 
prevent  controversies  arising  out  of  the  (Ky.)  528.  So  also  an  act  declar- 
organization  thereof,  by  retaining  a  ing  certain  judgments  void,  grant- 
town  designated  by  the  governor  as  the  ing  new  trials,  and  assuming  to  repeal 
temporary  seat  of  said  county  for  five  independent  enactments.  Weaver  v, 
years,  and  by  paying  certain  claims  Lapsley,  43  Ala.  224. 
which  accrued  before  its  organization  6.  Crlxnet  and  OffeiiBet.  —  Miles  v, 
embraces  but  one  subject.  State  v.  State,  40  Ala.  39.  An  act  regulating  the 
Sanders,  42  Kan.  22S.  manufacture,  transportation,  use   and 

1.  Moore  v.  Police  Jury,  32  La.  Ann.  sale  of  explpsives,  and  providing  the 
1013.  punishment  for  the  improper  use  of  the 

2.  Cutlip  V,  Cahoon  County,  3  W.  same,  em  braces  but  one  subject,  Hronek 
Va.  88.                                         '  V.  People,  134  111.  139;  23  Am.  St.  Rep. 

8.  State  V,  Smith,  47  N.  J.  L.  200.  652.     So    also  an  act  fixing  the  time 

4.  Conrts  and  Juries. — Allen  v.  Hall,  for  the  opening  and  closing  of  saloons 

14  Bush  (Ky.)  85.  and  gaming-houses.  Ex  parte  \Ay\Ti%' 

^  An   act   redistricting  a  state,    pre-  stone,  20  Nev.  282;  an  act  providing  that 

scribing  the  number  and  salaries  of  dis-  *^  any  person  who  shall  be  drunk  in  any 

trict   judges,  and   fixing  the  place  of  highway,  or  in  any  public  place  or  in 

holding  courts,  embraces  but  one  sub-  his  own  house,  or  in  any  private  build* 

ject.    States.  Atherton,  19  Nev.  332.  ing,   disturbing  his  family  or  otberS) 
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An  act  providing  for  the  registration  of  voters  in  certain  cities, 
governing  elections  in  such  cities,  and  creating  the  office  of  re- 
corder of  voters,  has  been  held  to  embrace  but  one  subject.*  On 
the  other  hand,  an  act  'providing  for  the  incorporation  of  mer- 
chants* mutual  insurance  companies,  and  regulation  of  the  business 
of  insurance  by  merchants'  and  manufacturers'  insurance  companies, 
has  been  held  bad.*  Ah  act  prescribing  penalties  for  the  unlaw- 
ful manufacture,  sale,  and  keeping  for  sale,  of  intoxicating  liquors, 
and  regulating  the  sale,  barter,  and  giving  away  of  such  liquors 
for  medicinal,  scientific,  and  mechanical  purposes,  embraces  but 
one  subject.* 

In  statutes  for  the  relief  of  laborers,  employes,  and  mechanics, 
these  rules  have  been  applied.* 

The  requirement  that  the  act  shall  contain  but  one  "  object  " 
does  not  intend  that  an  act  contemplating  the  accomplishment  of 

shall  be  guiltjof  a  misdemeanor;"  State  manufacture    of    intoxicating    liquors 

r.  Brown,  38  Kan.  390 ;  an  act  for  the  and  providing  for  the  punishment  of 

protection  of  public  health,  and  regu-  an  intoxicated  person,  embraces  but  one 

lating  the  practice  of  medicine.  Hard-  subject.    State  v.  Barrett,  27  Kan.  213. 

ing  V.  People,  10  Colo.  387;  an  act  reg-  So  also  an  act  prohibiting  all  sophistica- 

ulating  the  sale  or  disposal  of  opium  tion  and  adulteration  of  wines  and  in- 

and  prohibiting  the  keeping  of  places  toxicating  liquors,  and  to  prevent  fraud 

of  resort  for  smoking  or  otherwise  us-  in  the  manufacture  and  sale  thereof, 

ing  opium.  State  v.  Ah  Sam,  15  Nev.  Ex  parte  Kohler,  74  Cal.  38. 

27;  37  Am.  Rep.  454;  an  act  to  regulate  In  Fahey  v.  State,  27  Tex.  App.  158; 

conditional  sales  of  personal  property,  11  Am.  St  Rep.  182,  it  was  held  that 

providing  for  filing,  and  making  a  vio-  an  act  levying  an  occupation  tax,  and 

lation  of  the  act  a  misdemeanor.  Weil  providing  for  issuance  of  a  license  for 

V.  State,  46  Ohio  St.  450.  the  sale  of  intoxicating  liquors,  did  not 

1.  EleetionB. — Ewing  v,  Hoblitzelle,  contain   more   than  one  subject,  and 

85  Mo.  64,  citing  Sedgw.   Stat,   and  was  therefore  valid ;  and  the  court  ob- 

Const.  L.  521,  n.  served,  that  if  there  were  but  one  sub- 

An  act  providing  for  the  registration  ject  in  the  act,  the  fact  that  the  act  had 

of  voters,  and  prescribing  the  use  to  be  more  than  one  object  would  not  render 

made  of  the  registration  list,  embraces  it  obnoxious  to  the  constitution, 

but  one  subject.     Eureka  v,  Davis,  21  An  act  prohibiting  the  sale  of  liq- 

Kan.  57S.  uors  within  a  specified  distance  from 

8.  liiBiiraiice. — Skinner  v,  Wilhelm,  two    churches,    situated    in    different 

63  Mich.  568.  An  act  providing  for  the  counties,  embraces    but   one  subject, 

incorporation  of  mutual  fire  insurance  Block  v.  State,  66  Ala.  493. 

companies,  defining  their  powers  and  4.  Employes;    Laborers;    Mechanic's 

duties,  and  repealing  prior  acts  upon  Liens. — An  act  for  the  relief  of  laborers 

the  same  subject,  contains  but  one  sub-  and  employes  containing  a  clause  ex- 

ject    Tolford  f.  Church,  66  Mich.  431.  empting  wages  from  garnishee  process, 

3.  Intoxicating     Llqnors.  —  State    v,  embraces  but  one  subject.     Farley  v, 

Haas  (N.  Dak.  1891),  50  N.  W.  Rep.  Dowe,  5  Ala.  326.     So  also  an  act  giv- 

254,  fiYi »^  Hronek  v.  People,  134  111.  ing  laborers  and  material-men  a  lien 

139;  23  Am.  St.  Rep.  652  ;   Evansville  upon  a  railway  for  materials  furnished 

V.  Bayard,  39  Ind.  450;  Ramagnano  v.  and  labor  performed  on  such  railway. 

Crook,  85  Ala.  226;   Fahey  v.  State,  27  Kansas  City,  etc.,  R.  Co.  v.  Ftcy,  30 

Tex.  App.  146;  II  Am.  St.  Rep.  182;  Neb.  790. 

Hart  r.  fudge,  50  N.  J.  L.  585;  Easton,  Creating  a  mechanic's  lien,  and  pro- 

etc,  R.  Co.  V.  Central  R.  Co.,  52  N.  J.  viding  that  a  person  furnishing  mate- 

L.    267;   State  V.  Madson,  43  Minn,  rials  for  a  building  on  the  land  of  a 

438;  People  V.  Haug  (Mich.  1888),  37  married  woman,  who  has  not  signed  a 

N.  W.  Rep.  21.  building  contract,  may  remove  the  ma- 

An    act   prohibiting    the    sale   and  terials  furnished  if  she  refuses  to  recog- 
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more  than  one  ultimate  end  shall  be  invalid.^     But  an  act  incor- 
porating three  distinct  corporations  is  bad.* 

According  to  the  weight  of  authority  one  act  may  incorporate 
a  railroad  company  and  authorize  municipal  aid  in  its  behalf.' 
The  same  statute  may  authorize  the  construction  of  a  railroad, 
the  purchase  of  land,  and  the  leasing  of  a  ferry  franchise ;  *  but 
an  act  empowering  a  railroad  company  to  construct  a  road  and 
lease  it,  and  at  the^ame  time  authorizing  another  road  to  take  the 

nize  the  lien,  and  providing  that  the  same  effect  upon  a  similar  provision  in 

proper  owner  may  demand  indemni-  their  respective  constitutions.  In  some 

ty  bonds.    Cole   Mfg.  Co.   x\  Fall,  90  other  states—  California  and  possibly 

Tenn.  466.  Missouri — the  courts  hold  differently ; 

1.  Provisions  consolidating  a  monu-  but  not  only  is  the  weight  of  authority 
ment  committee  and  a  military  institute  in  the  highest  tribunals  in  the  states 
with  a  female  college,  the  whole  to  against  them,  but  the  law  is,  we  think, 
stand  as  a  monument  for  a  particular  well  settled  otherwise.*'  An  act  au- 
purpose,  embrace  but  one  subject,  thorizing  several  towns  to  issue  bonds 
Tadlock  v.  Eccles,  20  Tex.  782  ;  73  Am.  in  aid  of  a  railroad  company  em- 
Dec.  213.  braces  but  one  subject.     Binz  v.  Web- 

An  act  changing  the  name  of  a  trust  er,  81  111.  291.  See  also  San  Antonio 
company  and  amending  and  defining  v,  Mehaffy,  06  U.  S.  312;  Unity  x\ 
its  powers  embraces  but  one  subject.  Burrage,  103  U.  S.  458;  Belleville,  etc., 
Gans  V.  Carter  (Md.  1S93),  25  Atl.  Rep.  R.  Co.  v.  Gregory,  15  111.  20 ;  58  Am. 
663;  so  also  an  act  to  authorize  a  water  Dec.  589;  Ross  v.  Chicago,  etc  R. 
company  to  increase  its  capital  stock,  Co.»  77  111.  127;  Mahomet  z\  Quacken- 
and  to  contract  with  the  city  for  a  sup-  bush,  117  U.S.  508 ;  Montclair  r.  Rams- 
ply  of  water.  Utica  Waterworks!;,  dell,  107  U.  S.  147 ;  Jonesboro  r.  Cairo, 
Utica,  31  Hun  (N.  Y.)  426;  and  revis-  etc.,  R.  Co.,  no  U.  S.  192  ;  Otoe  County 
ing  the  laws  providing  for  the  incor-  v.  Baldwin,  in  U.  S.  i ;  Ackley  School 
poration  of  manufacturing  companies  Dist.  v.  Hall,  113  U.  S.  135.  See  also 
(except  for  the  manufacture  of  salt)  Hardenbergh  v.  Van  Keuren,  4  Abb. 
and  of  mercantile  companies.  Jenk-  N.  Cas.  (N.  Y.)  43;  Powell  v.  Bruns- 
ing  r.  Osmun,  79  Mich.  305.  wick  County,  88  Va.  707. 

2.  Ex  parte  Connor,  51  Ga.  571.  In  4.  Belleville,  etc., R.  Co.  V.Gregory, 
this  case  the  act  provided  for  the  es-  15  111.  20;  58  Am.  Dec.  589;  an  act  re- 
tablishment  of  three  separate  military  vising  the  law  providing  for  the  incor- 
organizations.  After  referring  to  the  poration  of  railroad  companies,  regu- 
^^single-subject"  clause  of  the  constitu-  lating  their  management,  and  fixing 
tion,  the  court,  by  McCay,  J.,  said :  their  duties  and  liabilities,  embraces 
**Thxs  act  has  for  its  avowed  purpose  but  one  subject.  Toledo,  etc.,  R.  Co. 
the  creation  of  separate  corporate  bod-  v,  Dunlap,  47  Mich.  456 ;  so  also  an  act 
ies,  and,  as  we  think,  comes  exactly  requiring  section -masters  of  a  railroad 
within  the  intent  and  scope  of  this  pro-  to  give  notice  of  injuries  to  livestock, 
hibition.  The  evident  intent  was  to  providing  for  the  appointment  of  ap- 
prevent  what  is  commonly  known  as  praisers  and  the  collection  of  appraise- 
Mog  rolling,'  passing  through  a  meas-  ments,  and  making  railroads  liable  for 
ure  not  on  its  own  merits,  by  combin-  all  injuries  to  stock  upon  or  near  their 
ing  it  with  other  measures,  each  of  unfenced  track,  Illinois  Cent.  R.  Co. 
which  has  a  certain  strength,  and  thus  v.  Crider  (Tenn.  1892),  19  S.  W.  Rep. 
pulling  them  through  by  virtue  of  their  618;  so  also  an  act  requiring  section* 
combined  strength."  masters  of  railroads  to  give  notice  of 

8.  Bailroad    Companies. —  Baltimore,  injuries  to  livestock;  to  provide   for 

etc.,  R.  Co.  T^.  Jefferson  County,  29  Fed.  appraisements  and  collections,  and  to 

Rep.    306.    In   that  case   Jackson,  J.,  make  railroads  liable  for  such  injuries, 

delivering  the  opinion   of  the  court,  Illinois  Cent.  R.  Co.  v.  Crider  (Tenn. 

after  affirming  the  validity  of  the  stat-  1892),  19  S.  W.  Rep.  618;  and  an  act  re- 

ute,  said  :  **  The  decisions  of  the  high-  lating  to  mortgages  against  preferred 

est  tribunals  in  the  states  of  Indiana^  stock  in,  and  the  delivery  of  goods  by, 

Michigan,  and   Wisconsin^  are  to  the  railroad    companies,    Attorney  Geii'l 
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lease^  embraces  more  than  one  subject,  and  is  void  so  far  as  it 

authorizes  the  acceptance  of  the  lease.^ 

An  act  authorizing  school  districts  to  borrow  money  and  issue 
bonds,  legalizing  bonds  already  issued,  and  providing  that  school 
orders  shall  carry  interest,  in  certain  cases,  embraces  but  one  sub- 
ject.* So  an  act  setting  aside  lands  for  educational  purposes 
and  payment  of  the  public  debt,  embraces  but  one  subject  ;*  as 
does  an  act  providing  for  the  reorganization  of  a  normal  school, 
authorizing  a  sale  of  its  lands,  and  providing  that  no  further 
appropriation  shall  be  made.* 

Cases  relating  to  street  and  highway  acts  are  set  forth  in  the  note.* 

V.  Joy»  55  Mich.  94;  and  an  act  author-  the  streets  and  alleys  to  be  vacated  are 
izing  a  street  railway  company  to  ex-  not  contiguous,  nor  all  in  the  same 
tend  its  railroad  track  to  certain  streets,  town  or  city,  will  not  make  the  subject 
and  providing  that  such  company  of  the  act  dual,  nor  render  it  void, 
might  take  a  lease  of  all,  or  any  por-  Wichita  v.  Burleigh,  36  Kan.  34. 
tion.  of  a  certain  other  street  railroad  The  Neiv  Yorh  Laws  of  1884,  1885, 
and  extension.  Central  Crosstown  R.  and  1886  relating  to  underground  con- 
Co.  V.  Twenty-third  Street  R.  Co.,  54  struction  of  electric  wires  and  conduct- 
How.  Pr.  (N.  Y.)  168.  ors,  in  cities  exceeding  500,000  inhab- 

1.  Camden,  etc..   R.   Co.    t».   May's  itants.  and  the  manner  in  which  the 
Landing,  etc.,  R.  Co.,  48  N.  J.  L.  530.  provisions  of  the  several  acts  in  rela- 

An  act  authorizing  a  railroad  to  de-  tion  to  location  and  removal  of  wires 

dare  a  dividend,  and  to  lay  an  addi-  and   conductors  shall  be  applied  and 

tional  track,  embraces  more  than  one  enforced,  embrace   but    one    subject, 

subject.     Philadelphia  Pass.  R.  Co.  v.  People  v.  Squire,  107  N.  Y.  593;  i  Am. 

Union  Pass.  R.  Co.,  9  Phila.  (Pa.)  495;  St.  Rep.  89;^.  See  also  Paterson  R.  Co. 

so  also   an   act  to   facilitate  the  con-  z;.  Grundy  (N.T.  1893),  26  Atl.  Rep.  78S. 

struction  of  a  railroad,  providing  for  An  act  prohibiting  the  collection  of 

its  consolidation   with  another   road,  tolls  on  turnpike  roads  and  declaring 

taxation  of  its  property,  and  bridging  the  charters  of  such  roads  forfeited  in 

the  Mississippi  river.  Winona,  etc.,  R.  such  cases,  embraces  but  one  subject. 

Co.  V.  Waldron,  11  Minn.  515;  88  Am.  Crawfordsville,  etc..  Turnpike  Co.  r. 

Dec.  100.  Fletcher,  104  Ind.  97.     So  also  an  act 

2.  Scliools. — Ackley  School  Dist.  v,  authorizing  a  city  to  open  streets 
Hall,  113  U.S.  135.  through    a  cemetery,  repealing  prior 

5.  Dav  Land,  etc.,  Co.  v.  State,  68  prohibitory  acts,  authorizing  the  re- 
Tex.  «;2o.  moval  of  bodies  interred  therein  ;  and 

4.  §tate  r.  Cross,  38  Kan.  696.  providing    for   the  disposition  of  the 

6.  Streets  and  Highways^Blnsle  Bub-  land  after  removal  of  the  bodies.  Catho- 
Jecta. — It  has  been  held  proper  to  in-  lie  Cathedral  Church  v.  Manning,  72 
elude  all  or  any  number  of  roads  in  a  Md.  116;  and  an  act  authorizing  the 
township  in  a  scheme  of  improvement,  construction  of  tram-railways  for  the 
and  unite  them  in  one  act.  State  v,  carriage  of  freight,  and  an  amendment 
Union  Tp.,  44  N.  J.  L.  599 ; /»  ftf  Sack-  thereof  authorizing  the  construction 
ett,  etc..  Streets,  74  N.  V.  95.  of  such  a  road  for  the  carriage  of  pas- 

An  act  providing  for  the  taking  of  sengers.     Detroit  City  R.  Co  f.  Mills, 

private  property   for  public  use,  and  85  Mich.  646. 

for  opening,  extending,  widening  and  It  has  been  held  the  improvementof 

straightening  streets  and   alleys   in  a  separate  highways  should  be  provided 

certain  city,  embraces  but  one  subject,  for  by  separate  acts.  People  v.  Denahy, 

Detroit  v.  Wabash,   etc.,   R.   Co.,  63  20  Mich.  349. 

Mich.  712;  so  also  an  act  regulating  An  act  to  authorize  the  opening  and 

roads  and  highways  and  containing  a  paving   of    Fifteenth,  Sixteenth,  and 

provision  for  bridges,  Fletcher  v,  OH-  Norris  streets  embraces  more  than  one 

'ver,  25  Ark.  289.  subject.    Com.  xk  Dickinson,  9  Phila. 

^  Where  the  subject  of  an  act  is  vaca-  (Pa.)  561;   so  also  an  act  authorizing 

tion  of  streets  and  alleys,  the  fact  that  the  grading  of  an  avenue  and  changing 
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So  in  the  notes  will  be  found  collected  the  cases  upon  acts  relat- 
ing to  taxation.* 

Vn.  AxsirBMEirT — 1.  Oeneral  Bnlei. — The  legislature  has  gen- 
eral power  to  amend  statutes,*  but  an  amendatory  act,  to  be  valid 

the  grade  of  intersecting  streets  so  as  36  Cal.  620 ;  and  an  act  providing  for 

to  conform  to  that  of  the  avenue.     In  the    construction   and    protection    of 

r^  Blodgett,  89  N.  Y.392;  rer^rji«^27  drains   and   for   the    organization    of 

Hun  (N.  Y.)  12;  and  an  act  authoriz-  drainage    districts,     Blake  v.  People, 

ing  cities  and  towns  to  acquire  bj  pur-  109  III.  504 ;  and  an  act  levying  a  tax  on 

chase  or  condemnation  the  rights  of  dogs,  providing  for  the  assessment  and 

turnpike  companies   in   their    streets,  collection  thereof,  and  making  the  fail- 

and  also  authorizes  the  sale  of  anv  por-  ure  to  pay   the  same  a  misdemeanor, 

tion  of  the  turnpike  or  its  franchises  to  Mx  parte  Mabry,  5  Tex.  App.  93 ;  and 

any  city,  township,  person,  or  corpo-  an  act  providing  for  the  establishment 

ration.     Grand  Rapids  v.  Burlingame  of  a  levee  district,  and  means  for  such 

(Mich.  1892),  53  N.  W.  Rep.  620.  establishment.  Excelsior  Planting  Co. 

The  New  Tork  act  of  1868  author-  v,  Greene,  39  La.  Ann.  455 ;  and  an  act 

ized  the  transmission  of  letter  packages  confirming,  reducing,  and  levying  cer- 

and  merchandise  between  New  York  tain  assessments  in  a  city  applicable  to 

and  Brooklyn,  by  pneumatic  tubes.  An  several  streets,  In  re  Van  Antwerp,  i 

amendatory  act  authorized  the  enlarge-  Thomp.  &  C.  (N.  Y.)  423;  and  an  act 

ment  of  the  tubes  so  as  to  admit  of  the  legalizing  assessments  of  taxes  in  a  cer- 

transportation  of  passengers.     It  was  tain  city  and  county  and  ratifying  and 

held  that  the  amendatory  act  embraced  confirming  a  resolution   of  the  board 

more  than  one  subject,  and  that  its  ob-  of  supervisors  in  respect  to  such  taxes, 

ject  was  not  sufficiently  expressed  by  San  Francisco  t^  Spring  Valley  Water 

a  mere  reference  in  the  title  to  the  act  Works,  54  Cal.  574, 

amended.      Astor  v.  Arcade   R.   Co.,  8.  An     amendment    remodeling    a 

113  N.  Y.  93.  whole  act,  substituting  new  sections  in 

1.  Taxation. — Provisions  for  the  as-  part  and  adding  others,  is  permissible 

sessment  of  property  and  the  levying  if  the  new  matter  is  not  foreign  to  the 

of  taxes  thereon,  and  for  the  collection  title  of  the  amended  act.     Underwood 

of  taxes  theretofore  or  thereafter  levied,  v,  McDuifee,   15  Mich.  361;  93  Am. 

constitute  but  one  general  subject.  Au-  Dec.  194;  Gibson  v.  State,  16  Fla.  291. 

ditor  Gen'l  v.  Stiles,  83  Mich.  462;  Dis-  Where  an  act  was  passed  laying  out 

anguishing  People  t;.Denahy,2o  Mich,  a  boulevard  and  providing  that  no  rail- 

349 ;  Auditor  Gen'l  v,  Monroe  County,  way  should  be  constructed  thereon  by 

36  Mich.  70,  76;    Nester  v.  Busch,  64  any  person  or  corporation  unless  au- 

Mich.  657 ;  Thomas  v.  Collins,  58  Mich,  thorized  by  a  special  act  of  the  legisla- 

64.     See  also  Columbus  S.  R.  Co.   v,  ture  and  thereafter  by  a  change  in  the 

Wright,  89  Ga.  574  ;  Georgia  Midland,  constitution,  it  was  provided  that  pow- 

etc,  R.  Co.  V,  State,  89  Ga,  597  ;Cannon  ers  of  that  class  should  not  be  granted 

V.  Mathes,  8  Heisk.  (Tenn.)  504;  In  re  by  special  act,  it  was  held  that  the  leg- 

Com'r8,49  N.  J.  L.  488 ;  Miller  v.  Hur-  islature  had  power  to  amend  the  orig- 

ford,  13  Neb.  19.  inal  act,  so  as  to  permit  a  corporation 

An   act   creating  a  board  of    com-  organized  under  the  general  corpora- 

missioners  of  roads  and  revenues  in  the  tion  law  of  the  state,  to  build  a  railroad 

counties  of  F.  B.  D.  S.  &  G.  embraces  on   the  said   boulevard.     Spoflford  v, 

but  one  subject.     Speir  v.  Groover,  80  Southern   Boulevard  R.  Co.,  4  N.  Y. 

Ga.  581.     So  also  an  act  providing  for  Supp.  388. 

the  construction  of  an  insane  asylum,  A  private  person  acquires  no  vested 

and  that  money  used  for  that  purpose  right  in  a  penalty  under  a  penal  stat- 

shall  be  taken  from   the  school   fund  ute  by  merely  suing  for  it  and  the  leg- 

and   interest-bearing  state   bonds  de-  islature  may  amend  or  repeal  a  law 

posited  in  its  place,  and  for  a  tax  to  pay  imposing  the  penalty  as  well  after  as 

such  bonds.     Klein  v,  Kinkead,  16  Nev.  before  suit  brought  to  recover  it.   Mix 

194;  and  an  act  providing  for  fees  for  7^.  Jllinois  Cent.  K.  Co.,  116  111.  502. 

the  collection  of  taxes,  and  a  payment  The  right  to  amend  existing  special 

of  a  part  of  the  fees   into  the  county  chartersofmunicipaIcorporations,even 

treasury.  Ream  v,  Siskiyou   County,  though  local  legislation,  is  reserved  by 
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as  such,  must  relate  to  an  existing  statute,  and  not  to  one  which 
is  non-existent,^  or  has  been  repealed,*  or  declared  unconstitu- 
tional.* 

A  statute,  if  complete  and  original  in  itself,  may  stand  as  an 
independent  enactment,  although  it  purports  to  be  an  amenda- 
tory act  and  is  insufficient  as  such.*  Even  though  part  of  an 
amendatory  act  may  be  void  for  uncertainty,  the  rest  may  stand, 
unless  the  two  parts  are  inseparable  and  mutually  dependent  on 
one  another.* 

2.  Form — a.  In  GENERAL. — An  amendatory  act  refers  usually 
to  the  title,  chapter,  and  time  of  passage  of  the  act  to  be  amended, 

the  constitution  of  Colorado,  People  v.  Benton,  33  Neb.  S34 ;  Wall  v.  Gar- 
V.  Londoner,  13  Colo.  303.  rison,  11  Colo.  515;  Blakemore  x'.  Do- 
In  Harland  v.  Territory',  3  Wash.  Ian,  50  Ind.  194;  Marion  County  v. 
Ter.  131,  an  act  entitled,  "An  act  to  Smith,  52  Ind.  420;  Brocaw  v,  Gibson 
amend  section  3050  of  chapter  238  of  County,  73  Ind.  543;  Mclntyre  v.  Ma- 
the  Code  of  Washington  Territory"  fine,  93  Ind.  193;  Feibleman  t'.  State, 
was  held  to  be  void  on  the  ground  that  98  Ind.  516;  Hall  v.  Craig,  125  Ind.  529. 
the  code  referred  to  in  the  title  was  a  So  where  a  later  act  attempted  to 
private  and  unauthentic  compilation  amend  an  earlier  one,  previously  re- 
of  the  laws  of  lf7i.»^/»^/<>»,  and  because  pealed  by  implication,  the  copying  of 
there  was  no  such  section  known  to  the  parts  of  the  earlier  act  into  the  amend- 
laws  of  the  territory  as  the  one  sought  ment  was  held  not  to  re-enact  it.  Stingle 
to  be  amended.  v.  Nev,el,  9  Oregon  62;  Maxwell  v. 
The  "Compiled  Statutes"  of  the  State,  89  Ala.  150.  Compare  Pond  v, 
state  of  Nebraska,  being  printed  under  Maddox,  38  Cal.  574. 
authority  of  law  and  supposed  to  con-  But  where  the  constitution  provided 
tain  a  correct  compilation  of  the  laws  that  a  statute  amended  by  a  subse- 
in  force  in  the  state  when  the  book  quent  one  should  be  thereby  repealed, 
was  published,  are  a  standard  book,  it  was  held  that  a  later  amendment  to 
and  the  legislature  in  amending  a  stat-  the  original  act  after  it  had  been  once 
ute  may  refer  to  a  particular  part  of  a  amended  was  valid  and  the  first  amend- 
statute  set  forth  in  this  work.  All  that  atory  act  thereby  repealed.  State  v. 
is  required  in  such  case  is  a  reasonable  Wafford,  84  Ala.  15 ;  Wilkinson  v. 
degree  of  certainty  as  to  the  statute  to  Ketler,  ^9  Ala.  306;  see  Blake  v.  Brack- 
be  amended.   In  re  White,  33  Neb.  812.  ett,  47  Me.  28. 

But  in  Fenton  v.  Yule,  27  Neb.  758,  In  Massachusetts,  where  a  section  of 
the  court  said  :  '*  The  act  to  be  amended  a  statute  was  superseded  and  impliedly 
after  all  is  the  act  enrolled  hy  the  sec-  repealed  by  a  subsequent  enactment 
retary  of  state  and  on  file  in  his  office;  covering  the  whole  field  of  the  orig- 
and  all  references  to  compilations  or  inal  section  and  a  statute  was  passed 
biennial  publications  as  session  laws  amending  the  original  section  so  re- 
are  matters  merely  of  convenience  and  pealed  "to  read  as  follows,"  again  en- 
it  often  happens  that  that  which  is  used  acting  a  provision  covering  the  whole 
for  convenience  fails  of  its  purpose  in  ground  covered  by  the  original  section, 
a  greater  or  lesser  degree."  See  also  it  was  held  that  the  last  statute  w^as 
State  V.  Partridge,  28  Neb.  74S.  valid,  though  it  purported  to  amend  a 
In  these  two  cases  it  was  held  that  repealed  statute,  the  decision  being 
though  the  section  of  the  law  to  be  based  on  the  ground  that  the  leg- 
amended  was  printed  in  a  foot-note  to  islature  evidently  intended  to  amend 
the  complied  laws  of  the  state  with  a  the  amendatory  act  rather  than  the 
query  as  to  its  being  in  force,  a  law  original  one.  Com.  v,  Kenneson,  143 
amending  it  was  valid  on  the  ground  Mass.  418. 

that  the  law  to  be  amended  was  the  en-  8.  Grubbs  v.  State,  24  Ind.  299;  Igoe 

rolled  act  on  file  in  the  office  of  Uie  v.  State,  14  Ind.  239. 

•ecretary  of  state.  4.  Gandy  x\  State,  86  Ala.  20;  State 

1.  Draper  x\  Falley,  33  Ind.  465.  v.  Bennett"(Mo.  i888),ii  S.W.  Rep. 264. 

8.  State  V.  Benton,  33  Neb.  823 ;  State  S.  Campau  v.  Detroit,  14  Mich.  275. 
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in  the  absence  of  a  particular  constitutional  requirement  as  to 
form.^  An  error  in  the  reference  is  immaterial  where  the  intent 
is  apparent ;  *  but  if  the  error  is  so  glaring  that  the  act  to  be 
amended  cannot  be  ascertained  definitely,  the  amendatory  act  is 
void  for  uncertainty.*  Usually,  however,  there  is  a  constitu- 
tional provision  which  governs  the  form  of  amendatory  enact- 
ments.* 

b.  By  Reference  to  Title. — Many  state  constitutions  pro- 
vide that  no  act  shall  be  amended  by  reference  to  its  title  only ; 
but  that  the  section  altered  or  amended  shall  be  enacted  or 
published  at  length.^     Usually  these  provisions  are  deemed  man- 

1.  See  Garland  T^.Hickey, 75  Wis.  178;  read  as  set  out  in  the  amendatory  act. 
Land,  etc.,  Co.  v.  Brown,  73  Wis.  294;  but  it  not  appearing  from  anything  in 
People  r.  Hatter,  22  N.  Y.Supp.688.  the  latter  act  for  what  provision  the 

2.  School  Directors  t'.School  Direct-  proposed  reading  was  to  be  substituted, 
ors,  73  111.  249;  Madison,  etc.,  Plank  the  latter  act  was  held  void  for  uncer- 
Road  Co.  V.  Reynolds,  3  Wis.  287;  Peo-  tainty. 

pie  V,  King,  28  Cal.  265 ;  Lane  v.  Mis-  4.  See  various  state  constitutions, 

soula  County,  6  Mont.  473;  Carruthers  Recital  of  Title  of  Act  Amended. — In 

V.  Madison  County,  6  Mont  482.  7>f»ffej5^«  the  constitution  requires  that 

It  was  held  in  Saunders  7;.  Pensacola,  an  amendatory  act  shall,  in  its  caption 

24  Fla.  226,  that  an  error  in  the  amend-  or  otherwise,  recite  the  title  of  the  law 

atory  act   in  stating  the  date  of  the  amended,  and  statutes  not  meeting  this 

approval  of  the  former  statute  did  not  requirement  are  void.  State  v.  Gaines, 

render  void  the  amendatory  act.  i  Lea  (Tenn.)  734;  Ransome  v.  State 

Where  a  law  possessing  all  the  requi-  (Tenn.  1892),  20  S.  W.  Rep.  310;  Bur- 
sites of  a  valid  statute  is  passed,  con-  nett  v.  Turner,  87  Tenn.  124;  State  r. 
taining  clear  requirements  capable  of  Runnells  (Tenn. i893),2i  S.W. Rep.  665. 
being  carried  into  eflFect  in  connection  A  provision  in  an  act  amendatory  of 
with  an  existing  general  law  on  the  an  act  relating  to  horse  races,  that  the 
same  subject,  a  mistaken  reference  to  amendment  *^  shall  apply  to  trotting 
a  previous  statute  will  not  render  the  and  pacing  as  well  as  running  races,''  is 
law  void.  School  Directors  v.  School  sufficient  as  a  recital  of  the  title  or  sub- 
Directors,  73  111.  249.  stance  of  the  amended  act.     Ransome 

So  where  the  section  referred  to  did  v.  State  (Tenn.  1892).  20  S.W.  Rep.  310. 

not  express  the  legislative  intent  but  The  provision  in  the  text  does  not 

another  section  was  found  which  did  apply  to  statutes  which  are  amendatory 

express  that  intent,  the  reference  was  by  implication  only.     Poe  v.  State,  85 

treated   as  having  been   made  to   the  Tenn.  495. 

latter    section.      People    v.   King,   28  5.  See    various    state    constitutions. 

Cal.  266.  The    purpose  of    these   provisions  is 

Under  the  constitution  of  Missouri  given  by  Cooley,  J.,  in  People  r.  Ma- 
the  prefatory  .part  of  an  act  of  the  leg-  hanej',  13  Mich.  497:  *'The  mischief 
islature  is  not  an  essential  part  of  the  designed  to  be  remedied  was  the  enact- 
act,  and  such  prefatory  part  of  an  ment  of  amendatory  statutes  in  terms 
amendatory  act,  which  states  how  the  so  blind  that  legislators  themselves 
original  statute  is  to  be  amended,  is  were  sometimes  deceived  in  regard  to 
not  required  by  the  constitution,  and  their  effects,  and  the  public,  from  the 
is  not  an  essential  part  of  such  act,  and  difficulty  in  making  the  necessary  ex- 
it is  plain  that  the  dates  in  the  non-es-  amination  and  comparison,  failed  to  be- 
sential  part  must  yield  to  those  in  the  come  apprised  of  the  changes  made  in 
essentialpart,  where  the  act,  as  amend-  the  laws.  An  amendatorj'  act  which 
ed,  is  set  out  in  full.  Scott  v.  Missouri  purported  only  to  insert  certain  words, 
Pac.  R.  Co.,  38  Mo.  App.  523.  or  to  substitute  one  phrase  for  another 

3.  Murphey  v.  Ehey  (Md.  1893),  25  in  An  act  or  section  which  was  only  re- 
Atl.  Rep.  993.  In  this  case  it  was  at-  f erred  to,  but  not  published,  was  well 
tempted  to  amend  some  section  of  a  calculated  to  mislead  the  careless  as  to 
jprevious  act  by  changing  it  so  as  to  its  effect,  and  was,  perhaps,  sometimes 
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datory,  so  that  a  disregard  of  them  renders  the  amendatory  act 
void.^     It  has  been  held  sometimes  that  the  amendatory  act  may 

stand  if  the  legislative  intention  is  clear,  although  the  reference 

drawn  in  that  form  for  the  express  pur-  ordinary.' ''    This  description  was  held 

pose.    Endless  confusion  was  thus  in-  sufficient,  but  the    court  expressed  a 

troduced  into  the  law,  and  the  constitu-  grave  doubt  as  to  its  expediency.  Fite 

tion  wisely  prohibited  such  legislation."  v.  Black.  85  Ga.  413. 

"The  evil  aimed  at  by  such  clause  1.  Todd  v.  State,  85  Ala.  339 ;  Rog- 
was  not  the  difficulty  of  ascertaining  the  ers  r'.  Torbut,  58X^.523;  Boiling  z;. 
legislative  will,  when  amendatory  leg-  Le  Grand,  87  Ala.  482 ;  Stewart  v.  Hale 
islation  affected  its  purpose  by  mere  County,  82  Ala  209;  Tuskaloosa 
reference,  but,  as  has  been  frequently  Bridge  Co.  v,  Olmstead,  41  Ala.  9 ; 
pointed  out  in  this  court,  the  opportu-  Tudson  v.  Bessemer,  87  Ala.  240;  Wat- 
nitj  of  imposition  and  fraud  on  legisla-  Kins  t;.  Eureka  Springs,  49  Ark.  131; 
tors  and  the  public  afforded  by  such  Smith  z\  State,  29  Fla.  408;  Walker  v, 
modes  of  legislation.  To  prevent  this  Caldwell,  4  La.  Ann.  297 ;  Duverge 
a  limitation  was  imposed,  not  on  the  v,  Salter,  5  La.  Ann.  94;  States.  Hack- 
power  of  the  legislature,  but  upon  the  ett,  5  La.  Ann.  91 ;  Kohn  v.  Carrollton 
means  by  which  it  might  exercise  its  Tp.,  10  La.  Ann.  719;  Arnoult  v.  New 
power."  Magie,  J., in  State  t;.  Trenton,  Orleans,  11  La.  Ann.  56;  Halher  t\ 
53  N.  J.  L.  570.  Caldwell,  4   La.   Ann.  297 ;    State  xk 

It  was  contended  that  under  the  sec-  Miller,  100  Mo.  439;  Smith  r*.  State, 

tion  of  the  constitution  of  Texas  de-  34  Neb.  689;  State  v.  Corner,  22  Neb. 

daring  that  "  no  law  shall  be  revived  265 ;  3  Am.  St.   Rep.  267 ;  Portland  v. 

or  amended   by   reference  to  its  title:  Stock,  2  Oregon  70;  Com.  v,  Mercer, 

but  in  such  case  the  act  revived  or  the  9  Pa.  Co.  Ct.   Rep.  461 ;  McKeever  v. 

section  or  sections  amended  shall   be  Victor  Oil  Co.,  9  Pa.   Co.  Ct.   Rep. 

re-enacted  and  published  at  length,"  284.     See  also  Johnson  v,  Martin,  75 

the  legislature  had  no  power  to  alter  Tex.  33;   Evansville  v.  State,  118  Ind, 

or  in  any  way  change  the   provisions  426. 

of  the  previous  law  except  by  amend-  Where  an  act  is   expressly  amenda- 

ment  enacted  in  accordance  with  the  tory  and  is  declared  to  be  an  intended 

section  of  the  constitution.    The  court  amendment  to  previous  legislation,  it 

said:  "It  would,  perhaps,   have  been  must  conform  to  the  provision  of  the 

the  better  way  to   have  enacted  said  constitution  which  provides  that  **  no 

section  as  an  amendment  to  the  code;  law  shall  be  amended  by  reference  to 

but  we  are  not  aware  of  any  constitu-  its  title  only,  but  the  section  or  sections 

tional  requirement  to  that  effect  or  of  amended  shall  be  inserted  at  length  or 

any  constitutional  limitation  upon  the  it  will  be  void."     State  v.  Trenton,  53 

power  of  the   legislature  that  would  N.  J.  L.  566;  fi7/»;p- Campbell  v.  Board 

render  the  section  in  question  invalid.'*  of  Pharmacy,  45  N.  J.  L.  241 ;  47  N.  J. 

Washington  v.  State,  28  Tex.  App.  411.  L.  347. 

In   Georgia^  the  constitutional  pro-  The  said  clause  of  the  constitution  is 
vision  is  "  no  law  or  section  of  the  code  both  prohibitory  and   mandatory.     It 
shall  be  amended  or  revived  by  mere  forbids  amendment  by  mere  reference 
reference  to  its  title  or  to  the  number  to  title  and  enjoins  the  insertion  of  the 
of  the  section  of  the  code,   but  the  section  or  sections  amended  at  length, 
amending  or  repealing  act   shall   dis-  Evernham  v.  Hulit,  45  N.  J.  L.  53. 
tinctly  describe  the  law  to  be  amended  In  Haring  v.  State,  51  N.  J.  L.  386, 
or  repealed  as  well  as  the  alteration  to  the  court,  by  Van  Syckel,  J.,  observed, 
be    made.!'      An    amending   act    was  in  respect  to  an  amendatory  act  under 
passed    describing  the  section   to   be  consideration :  **  It  attempts  to  amend 
amended  and  the  alteration  to  be  made  the  first  section  of  the  act  of  18S0,  and 
as  follows  :  **  Be  it  enacted  bv  the  gen-  to  restrict  its  application,  by  reference 
eral  assembly  that  from  ancf  after  the  to  its  title  without  setting  out  at  length 
passage  of    this   act,  section  3623    of  the  section  as  amended.    The  act  it- 
Code  of  1873,  which  provides  for  ap-  self  does  not  show  what  the  law  is  to 
peals  in  forma  pauperis  be  amended  be.     That  can  be  ascertained  only  by 
by  adding  after  the  words  *in  any  suit  reference  to  the  prior  law.    ...     It 
at  law '  in  the  second  line  thereof,  the  is  not   an  amendment  by  implication 
words  *or  proceeding  in  the  court  of  but  a  direct  alteration  of  the  previously 

279 


jUmendment.                                  STA  TUTES.  Form. 

is  merely  to  sections  of  the  act  which  it  is  designed  to  amend ;  * 
but  this  has  been  questioned  even  when  permitted.* 

Even  where  the  stricter  rule  is  followed,  if  certain  sections  only 
of  a  statute  are  to  be  amended,  the  whole  of  the  statute,  including 
unamended  as  well  as  amended  sections,  need  not  be  set  out,* 
but  only  the  latter.*  It  is  a  sufficient  compliance  with  the  re- 
existing  la\^  by  reference  to  its  title  law  requires  is  that  the  amendatory 
in  order  to  conceal  the  change  it  was  statute  shall  be  definite  and  certain  as 
intended  to  effect.  The  object  of  the  to  the  statute  amended  and  germane  to 
constitution  amended  was  to  show  the  the  title  of  the  original  act,  and  this  we 
law- maker  the  true  meaning  of  a  pro-  think  may  be  accomplished  as  well  by 
posed  enactment  without  the  necessity  designating  the  chapter  in  a  compiled 
of  resorting  to  the  old  law."  Citing  statute  as  by  referring  to  the  act  by  its 
State  f.  Parsons,  40  N.  J.  L.  123;  Col-  title.  The  legislature  alone  decides 
well  V,  Chamberlin,  43  N.  J.  L.  388;  upon  the  title  of  an  act  or  an  amend- 
Evernham  v.  Hulit,  45  N.  J.  L.  53;  ment  thereto,  and  it  will  not  be  declared 
Campbell  v.  Board  of  Pharmacy,  45  unconstitutional  unless  it  is  clearly  so. 
N.  J.  L.  241;  State  v.  McNeal,  48  "N.  J.  Dogge  z\  State.  17  Neb.  143;  State  v. 
L.  407.  Babcock,  23  Neb.  128. 

Reference  to  dates,   titles,  and  sub-  2.  Callaghan  7;.  Chipman,  59  Mich, 

jects    of  amended  acts  is  insufficient.  616;  People  v.  Judge,  39  Mich.  195. 

Pittsburgh's  Petition,  138  Pa.  St.  401.  "The  practice  of  amending  by  ref- 

A  provision  in  a  law  clearly  amend-  erence  to  sections   instead  of  by  refer- 

atory    in     character     that    a    certain  ence  to  subjects  or  to  the  entire  stat- 

act  mentioned  by  title,  "be   amended  ute,  is  one  which  creates  a  great  deal 

by  adding  thereto  as  follows,"  is  invalid  of  mischief  and  in  no  way  carries  out 

as  an  amendment  by  reference  to  title  the  real  design  of  the  constitution  and 

only.     Barrett's  Appeal;  116  Pa.  St.  486.  is  of  no  practical  service  in  most  cases 

The    constitutional    requirement    is  in  indicating  what  changes  are  to  be 

said  to  have  for  its  object  "  the  preven-  made  or  what  precise  point  is  in  view, 

tion  of  obscurity,    confusion  and   un-  It  is  liable  to  lead  to  dangerous  am- 

certainty  in  the  laws,"  and  to  *'deal  with  biguities."    Campbell,  C.  J.,  in  People 

such  amendments  of  existing  legisla-  v.  Judge.  39  Mich.  195. 

tion  as  change  the  application,  force,  8.  Wilkinson  v,  Ketler,  59  Ala.  309; 

or  effect  of  an  act  or  a  portion  there-  Arnoult  t'.  New  Orleans,   11  La.  Ann. 

of."     It  was  held  therefore  that  an  act  56;  Callahan  v,  Jennings,  16  Colo.  471 ; 

"amending  the  Revised  Statutes  and  Edwards    x\  Denver,   etc.,  R.  Co.,  13 

the  General  Laws  of  Idaho  of  the  15th  Colo.  559. 

session, "  by  changing  the  word  "  terri-  An  act  amending  an  original  act  con- 

tory  "  to  "  state,"  and  "  comptroller  "  to  cerning  the  limits  and  boundaries  of  a 

**  auditor,"  did  not  change  the  applica-  certain  city  by  re-enacting  so  much  of 

tion,   force,    or  effect  of  the   sections  the  original  act  as  governed  the  said 

amended,  and  was  not  unconstitution-  limits  and  boundaries,  was  valid  though 

al.     Gilbert  T'.  Moody  (Idaho  1S91),  25  the  whole  of  the  original  act  was  not  re- 

Pac.  Rep.  1092.  enacted.  BoonvilleT'.Trigg,46Mo.  288. 

1.  People  7'.  Judge,  39  Mich.  195;  Cal-  4.  Martinsville  f.  Frieze,  33  Ind.  509. 

laghan  r\  Chipman.  59  Mich.  616;  Peo-  "But    can  a  section  of  a   statute    be 

pie  T'.  Detroit,  38  Mich.  636;  People  r.  amended    without    setting   forth    the 

Pritchard.  21  Mich. 236;  Fenton  r.Yule,  whole  section  as  amended?     The  con- 

27Neb.758:  State  i'.Babcock,23Neb.i 28.  stitutional  provision  furnishes  a  con- 

So  an  act  to  amend  sections  of  a  pre-  elusive  answer  to  this  question.  That 
vious  act  which  are  designated  will  be  requires  the  *  section '  (where  it  is  a 
sustained ;  and  if  it  was  sought  to  amend  section  only  that  is  amended)  to  be  set 
sections  not  in  the  act  to  be  amended  forth  as  amended.  The  term  *  section ' 
the  latter  sections  will  be  rejected  as  means  nothing  less  than  the  whole  sec- 
surplusage.  Miller  T'.  Hurford,  13  Neb.  tion,  however  long  it  may  be,  or  into 
17;  State  V.  Laughlin  (Mo.  1882),  14  however  many  clauses  it  may  be  di- 
Cent.  L.J.  454;  Kansas  v.  Payne.  71  vided.  It  has  been  the  custom,*in  mod- 
Mo.  159;  State  V.  Ranson,  73  Mo.  78.  ern  times,  in  England^  and  the  United 

In  Nebraska  it  is  said  that  all  the  States,  and  probably  all  other  coun- 
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quirement  to  set  out  the  law  as  amended,  without  reciting  the  old 
law  as  it  stood  before  the  amendment,*  or  specifying  the  changes 
made* 
The  requirement  does  not  apply  to  supplemental  acts  not  in 

tries  where  the  science  of  legislation  v.   Shull,  9   Ind.   154;   Armstrong  v, 

has  made  any  considerable  progress,  to  Berreman,    13   lud.  426;    Wilkins   v, 

divide  legislative  enactments  into  sec-  Miller,  9  Ind.  102. 

tions ;  and  this  was  undoubtedly  had  ^  In  view  of  our  former  decisions,  on 

in  view    when    the    constitution    was  which  the  legislative  department  has 

adopted.    The  framers  of  that  instru-  repeatedly  acted,  we  adhere  to  the  rul- 

ment  intended  that  upon  the  amend-  ing  tbat  where  the  amended  law  is  ger- 

ment  of  a  statute,  nothing  less  than  the  mane  to  the  original  one,  and  complete 

whole  section  as  amended  should  be  in  itself,  so  as  to  show  at  a  glance  the 

set  forth,  having  in  view  the  custom  of  full  scope  and  terms  of  the  amendment, 

thus  dividing  statutes   into    sections,  the  fact  that  the  old  sections  are  not 

Were  it  to  be  held  that  because  a  sec-  republished  or  recited  in  the  new  law 

tion  happened  to  be  divided  into  differ-  does  not   make   it    unconstitutional." 

ent  clauses,  the  requirements  of  the  Barclay,  J.,  in   State   v,   Bennett,  102 

constitution  might  be  dispensed  with.  Mo.  3^4. 

and  a  clause  substituted  for  a  section  "As  we  understand  this  clause  of  the 
in  setting  forth  the  amendment,  the  constitution,  it  requires,  in  the  case  of 
door  would  be  opened  to  other  eva-  an  amendment  of  a  section  or  sections 
sions  of  the  constitutional  require-  of  a  prior  statute,  that  the  new  act 
ment."  By  Worden,  J.,  in  Martinsville  shall  contain  not  the  section  or  sec- 
V.  Frieze,  33  Ind.  509.  tions  which  it  proposes  to  amend,  but 
*^It  was  intended  that  each  amend-  the  section  or  sections  in  full  as  it 
ment  and  each  revisal  should  speak  purports  to  amend  them.  That  is,  it 
for  itself;  should  stand  independent  requires  not  a  recital  of  the  old  section, 
and  apart  from  the  act  revised  or  the  but  a  full  statement  in  terms  of  the  new 
section  amended.  It  was  therefore  one.  Such  has  been  the  almost  uni- 
provided  that  in  such  cases  if  the  ob-  form  legislative  construction  given  to 
ject  was  to  revise  an  act,  it  should  be  this  clause ;  and  a  different  judicial 
re-enacted  throughout ;  and  if  the  ob-  construction  would  invalidate  nine- 
ject  was  to  amend  an  act,  then  the  tenths  of  the  amendatory  acts  of  state 
section  amended  should  be  re-enacted  legislation  passed  since  1850."  Scott, 
and  published."  Arnoult  v.  New  Or-  J.,  in  Lehman  v.  McBride.  15  Ohio  St. 
leans,  1 1  La.  Ann.  56.  602.  In  this  case  it  was  held  that  an 
1.  People  V.  McCallum,  i  Neb.  182 ;  act  "  to  enable  qualified  voters  of  this 
Martinsville  v.Frieze,  33  Ind.  507;  Bush  state  in  the  military  service  of  this  state 
V.  Indianapolis,  120  Ind.  476;  Feible-  or  of  the  United  States  to  exercise  the 
man  v.  State,  98  Ind.  516;  Greencastle,  right  of  suffrage,"  was  not  amendatory 
etc.,  Turnpike  Co.  V.  State,  28  Ind.  382;  of  previously  existing  election  laws 
People  V.  Pritchard,  21  Mich.  236;  and  therefore  it  did  not  operate  to  re- 
People  V.  Mahaney,  13  Mich.  481 ;  Mok  peal  them.  Lehman  v,  McBride,  15 
V,  Detroit  Bldg.,  etc.,  Assoc,  30  Mich.  Ohio  St.  602. 

511;  State  V.  Duval  County,   23  Fla.  If,  however,  the    former  provision, 

506;  State  V.  Draper,  47  Mo,  29;  Boon-  which  is  amended,  is  recited  in  the  new 

ville  V.  Trigg,  46  Mo.  288 ;  State  v.  enactment,  it  will  be  regarded  as  sur- 

Chambers,  70  Mo.  625 ;  Montclair  v.  plusage ;  and  a  mistake  made  in  such 

New  York,  etc.,  R.  Co.,  45  N.  J.  Eq.  recital  does   not  render  the    new  act 

436;  State  V.  American  Forcite  Pow-  void  as  in  contravention  of  the  clause 

der  Mfg.  Co.,  50  N.  J.  L.  75 ;  State  v.  of  the  constitution.     Draper  v,  Falley, 

Parsons,  40  N.  J.  L.  123;  Colwell  v.  33  Ind.  465. 

Chamberlain,  43  N.  J.  L,  387,  distin-  2.  Morrison  v,  St.  Louis,  etc.,  R.  Co., 

guisking  Evernham  v.  Hulit,  4^  N.  J.  96  Mo.  602  ;  State  v.  Chambers,  70  Mo. 

L.  53;  The  Borrowdale,  39  Fed.  Rep.  626;  State  v.  Miller,  100  Mo.  439. 

^(i^  overruling  Langdon   v,    Apple-  Where  the  title  of  an  act  shows  that  it 

gate,  5  Ind.  327 ;  Littler  v.  Smiley,  9  is  amendatory  of  a  prior  act,  the  fact 

Ind.  1 18 ;  Portland  v.  Stock,  2  Oregon  that  the  words  '*  amend  "  or  "  amend- 

69;  Rogers  v.  State,  6  Ind.  31 ;  Kennon  ment,"  are  not  embraced  in  the  body  of 
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any  way  altering  or  modifying  the  original  act,*  to  those  merely 
adding  new  sections  to  an  existing  statute  without  modifying  it  * 
nor  to  acts,  complete  and  perfect  in  themselves,  not  purporting  to 
be  amendatory,  which  by  implication  amend  other  legislation  on 
the  same  subject.*  But  where  the  act  is  not  complete  in  itself, 
but  in  its  effect  is  simply  and  clearly  amendatory  of  a  former 
statute,  it  falls  directly  within  the  constitutional  inhibition  and  is 
void.  Nor  does  it  matter  whether  the  new  statute  by  its  title  or 
in  the  body  of  the  act  is  assumed  to  be  amendatory  or  not ;  it  is 
enough  if  it  clearly  has  that  effect.* 

the  act  will  not  affect  the  validity  of  its  Timm  v.  Harrison,  109  111.  593;   Ex 

provisions.  Bailout'.  Black,  17  Neb. 389.  parte  Pollard,  40  Ala.   100;  Spencer 

The  constitutional  provision  does  not  v.  State,  5  Ind.  41 ;  Branham  v.  Lange^ 

require  that  when  a  section  is  amended  16  Ind.  497;  State  v.  Crost  38  Kan.  ^IS\ 

the  act  amending  it  shall  recite  or  show  Lehman  v.  McBride,  15  Ohio  St.  573; 

on  its  face  that  it  does  so  or  that  it  Baum  v.  Raphael,  57  Cal.  361 ;  Shields 

shall  in  any  manner  indicate  that  such  v.  Bennett,  8   W.  *Va.  74;   Scales  v. 

section  previously  existed.     Shields  v.  State,  47  Ark.  476;  58  Am.  Rep.  768 ; 

Bennett,  8  W.  Va.  74.  Denver,  etc.,  R.  Co.  v,  Nestor,  10  Colo. 

But  in  Georgia  it  is  prescribed  by  the  403 ;  Home  Ins.  Co.  v.  Taxing  Dist.,  4 

constitution  that  the  alteration  to  be  Lea  (Tenn.)  644;  Ballentine  t>.  Pulas- 

made  shall  also  be  described.    Georgia  ki,  15  Lea  (Tenn.)  633;  State  v.  Gei- 

Code,  §  5076.  ger,  65  Mo.  306 ;  Foe  t'.  State,  85  Tenn. 

1.  State  V,  Hancock,  54  N.  J.  L.  393;  495  ;  Laket^.  State,  18  Fla.  501 ;  Ander- 
Bradley,  etc.,  Co.  v.  Loving,  54  N.  J.  son  v. Com.,  18  Gratt.  (Va.)  295;  Ware 
L.  227 ;  Lockhart  v,  Troy,  ^  Ala.  579.  v.  St.  Louis  Bagging,  etc.,  Co.,  47  Ala. 

2.  Edwards  v,  Denver,  etc,  R.  Co.,  667;  Fleischner  v.  Chadwick,5  Oregon 
13  Colo.  559;  Boonville  i'.  Trigg,  46  152;  State  v.  Cain,  8  W.  Va.  720;  Fal- 
Mo.  288;  The  Borrowdale,  39  Fed.  Rep.  coner  v,  Robinson,  46  Ala.  340. 

376;  State  f.  Thruston,  92  Mo.  325;  In  People  r.  Mahaney,  13  Mich.  496, 
I  Am.  St.  Rep.  720;  State  v.  Chambers,  it  was  said  :  **  If,  whenever  a  new  stat- 
70  Mo.  625;  Morrison  r. St.  Louis, etc,  ute  is  passed,  it  is  necessary  that  all 
R.  Co.,  96  Mo.  602  ;  State  v,  Hendrix,  prior  statutes,  modified  by  it  by  impli- 
98  Mo.  374;  In  re  White,  33  Neb.  812.  cation  should  be  re-enacted  and  pub- 
Under  the  constitution  of  7>xr7j,  pro-  lished  at  length  as  modified,  then  a 
viding  that  no  law  shall  be  amended  by  large  portion  of  the  whole  code  of 
reference  to  its  title  but  that  any  sec-  laws  of  the  state  would  require  to  be 
tion  amended  shall  be  published  at  republished  at  every  session,  and  parts 
length,  an  act  of  the  legislature  au-  of  it  several  times  over,  until,  from 
thorizing  municipal  corporations  to  mere  immensity  of  material,  it  would 
take  control  of  their  public  schools,  is  be  impossible  to  tell  what  the  law  was. 
not  unconstitutional.  So  held  on  the  If,  because  an  act  establishing  a  police 
ground  that  the  act  did  not  amend  the  government  modifies  the  powers  aad 
city  charter  but  only  added  to  it.  Wer-  duties  of  sheriffs,  constables,  water  and 
ner  v.  Galveston  (Tex.  1888),  7  S.  W.  sewer  commissioners,  marshals,  may- 
Rep.  726.  ors  and  justices,  and  imposes  new  du- 

3.  State  V.  Trenton,  53  N.  J.  L.  571 ;  ties  upon  the  executive  and  the  citizen, 
Evernham  v,  Hulit,  45  N.  J.  L.  53 ;  Peo-  it  has  thereby  become  necessary  to  re- 
ple  V.  Mahaney,  13  Mich.  496;  Under-  enact  and  republish  the  various  laws 
wood  V,  McDuffee,  15  Mich.  361;  95  relating  to  them  all  as  now  modified, 
Am.  Dec.  194;  People  v.  Wands,  23  we  shall  find,  before  the  act  is  com- 
Mich.  385;  Swartout  V.  Michigan  Air  pleted,  that  it  not  only  embraces  a 
Line  R.  Co.,  24  Mich.  399;  Mokv.  De-  large  portion  of  the  general  laws  of  the 
troit  Bldg.,  etc.,  Assoc,  30  Mich.  511;  state,  but  also  that  it  has  become  ob- 
Davis  V.  State,  7  Md.  152  ;  61  Am.  Dec,  noxious  to  the  other  provisions  re- 
331;  Stricklett -y.  State,  31  Neb.  677;  ferred  to  because  embracing  a  large 
Smith  V.  State,  34  Neb.  689;  School  number  of  objects,  only  one  of  which 
Directors  v.  School  Directors,  135  111.,  can  be  covered  by  its  title." 

464;  People  V.  Wright,   70  111.  396;        4.  S mails  v. White,  4  Neb.  353 ;  Sov- 
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An  act  which  attempts  to  extend  the  application  of  a  pre-ex- 
isting law  by  reference  to  its  title  only  is  invalid  under  some  con- 
stitutions.^ But  an  act  complete  in  itself  may  provide  for  ancil- 
lary proceedings  to  accomplish  the  purposes  expressed  in  the  act 
or  adopt  a  rule  of  construction,  by  a  reference  to  general  laws  on 
the  subject,  without  violating  this  constitutional  provision.*   The 

ereign  V.  State,  7  Neb.  409;  Stricklett  sales  of  real  estate  under  decrees  ir» 
t'.  State,  31  Neb.  674;  In  re  House  Roll  chancery  in  like  manner  as  to  sales  of 
284,  31  Neb.  505.  real  estate  under  execution,  is  void  un- 
1.  Titusville  Iron  Works  t^.  Keystone  der  the  constitutional  provisions  that 
Oil  Co.,  122  Pa.  St.  627;  Beard  v.  Wil-  no  act  shall  be  extended  by  reference  to 
son,  52  Ark.  290;  Watkins  r.  Eureka  title  only.  Beardv.Wilson.  52  Ark.298. 
Springs,  49  Ark.  1^1 ;  Bay  Shell-road  In  New  Tork  and  New  Jersey  the 
Co.  V,  O'Donnell,  07  Ala,  376;  Barnhill  provision  is  "that  no  act  shall  be  passed 
f.  Teague  (Ala.  1892),  11  So.  Rep.  444.  which  shall  provide  that  any  existing 
An  act  which  amends  the  prohibitory  law  or  any  part  thereof  shall  be  made 
part  of  a  license  law  so  as  to  include  or  deemed  a  part  of  the  act,  or  which 
alcohol  within  its  prohibition,  and  then  shall  enact  that  any  existing  law  or  any 
declares  that  the  act  shall  have  opera-  part  thereof  shall  be  applicable  except 
tion  in  every  part  of  the  state,  irrespect-  by  inserting  it  in  such   act,"  and  the 
ive  of  other  prohibitory  acts,  is  not  an  cases  in  these  states  cited  in  this  title 
extension  of  the  provisions  of  the  li-  were  decided  under  this  provision.  The 
cense  law  by  reference  merely.     Baird  constitutional  prohibition  is  mandatory 
r.  State,  52  Ark.  329.  even    when    the  act    compared    with 
But  the  repeal  of  the  exception  in  a  other  legislation  plainly  discloses  the 
statute,  although  it  practically  extend-  legislative  intent,  for  legislation  can- 
ed the  operation  of  its  provisions  to  the  not  be  effected  by  means  and  in  modes 
class  previously  excepted,  does  not  ren-  prohibited    by  the   fundamental    law., 
der  it  necessary  to  re-enact  the  general  State  v.  Trenton,  53  N.  J.  L.  570;  Peo- 
provisions,   nor   to   continue   them  in  pie  v.  Banks,  67  NVY.  568. 
force.    Scales  v.  Slate.  47  Ark.  476;  58  2.  State  t'.  Hancock,  54  N.  J.  L.  393; 
Am.  Rep.  768.  State    t*.    Hibernia    Underground   R» 
An  act  permitting  the  impounding  Co.,  47  N.  J.  L.  49;  Campbell  v.  Board 
of  straying  animals  provided  that  in  of  Pharmacy,  45  N.  J.  L.  244;  affirmed 
such  case  *'  the  person  taking  up  the  47  N.  J.  L.  347 ;  People  v.  Banks,  67  N.. 
same  shall  proceed  as  though  such  ani-  Y.  568 ;  People  v,  Hayt,  7  Hun  (N.  Y.) 
mal  was  astray  and  in  accordance  with  39;  In  re  Application  of  Union  Ferry 
the  la^s  provided  in  the  case  of  estrays."  Co.,  98  N.  Y.  139;  People  v.  Whipple, 
This  was  held  to  be  a  violation  of  the  No.  2,  47  Cal.  592  ;  Watkins  xk  Eureka 
constitutional   provision.     Barnhill  v.  Springs,  49  Ark.  131;  State  r.  Geiger,. 
Teague  (Ala.  1892),   11   So.  Rep.  444;  65  Mo.  306. 

Bay  Shell-Road  Co.  v,  O'Donnell,  87  In  Denver,  etc.,  R.  Co.  v.  Nestor,  10 

Ala.  376.  Colo.   403,  the   provision  in   question 

Acts  of /'rwwjv/rnw/tf, 1 887, extending  was  that  the  superior  courts  within  the 

and  conferring  the  benefit  of  the  acts  cities  and  towns  for  which  they  were 

of  1836  and    1845,  in  relation  to  me-  created,  should  have  concurrent  juris- 

chanicsMiens,  to  a  large  class  of  claim-  diction   with   the    district  court,    and 

ants  without  the  re-enactment  of  a  sin-  that    the    proceedings,    practice,  and 

pie  one  of  the  provisions  of  the  acts  so  pleading  therein  should  be  the  same  as 

extended,  and  by  a  reference  to  their  in  the  latter  court.   The  constitutional 

titles  only,  is  invalid,  the  court  saying:  inhibition  was  that  no  law  should  be 

"It  would    be   difficult   to   imagine   a  extended,  or  conferred,  by  reference  to 

plainer  violation  of  the  constitutional  its  title  only,  but  so  much  thereof  as 

provision  that 'no  law  shall  be  revived,  was  extended  or  conferred,  should  be 

amended,  extended  or  conferred  by  ref-  re-enacted  and  published  at  length.  In 

erence  to  its  title  only.*  "     Titusville  construing:  this  provision  the  court,  by 

Iron  Works  v.  Keystone  Oil  Co.,  122  Beck,  C.  J.,  said:  "  It  was  not  intended 

Pa.  St.  627.  to  apply  to  all  legislative  enactments, 

A  provision  that  certain  sections  of  a  including  those  wherein  a  reference  to 

volume  of  compiled  laws  shall  apply  to  the   general   laws   becomes   necessary 
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rule  has  been. extended  to  include  references  to  local  as  well  as 
general  laws,^  and  has  been  held  not  to  apply  to  an  act  pur- 
porting to  amend  existing  laws  * 

8.  Effect. — An  amendatory  act  takes  effect  from  the  time  of 
its  passage  and  has  no  retroactive  effect,  in  the  absence  of  an  ex- 
pressed intent  to  the  contrary.*  The  original  statute  governs 
rights  which  have  accrued  before  its  amendment,*  but  as  to  fu- 
ture acts  the  law  as  amended  governs.^ 

for  the  means  of  enforcing  and  carry-  Mausert,  49  N.Y.  332 ;  Gibbs  r.  Queen 

ing  their  provisions  into  effect.     Such  Ins.  Co.,  63  N.Y.  114;  20  Am.  Rep. 

an  unrestricted  interpretation   is   not  513;   People  v.  Montgomery  Countr, 

admissible  because  it  would  be  an  un-  67  N.  Y.  no;  Goillotel  v.  Holton,  §7 

reasonable  construction,  and  one  that  N.  Y.  445 ;   Central   Pac.   R.   Co.  r. 

would   impose  upon  the  people  more  Shackelford,  63  Cal.  261 ;    McGeehan 

serious  evils  than  those  sought  to  be  v.  Burke,  37  La.  Ann.   156;  State  v. 

cured  or  avoided  by  the  several  sections  Hill,   32   Minn.   275.     See  Burweil  r. 

and  clauses  of  the  constitution  referred  Tullis,  12  Minn.  572. 

to."  An   amendment   limiting   the  time 

1.  In  re  Lorillard  (Supreme  Ct),  13  within  which  actions  for  personal  in- 
N.  Y.  Supp.  83;  Weinckie  x\  New  York  jury  may  be  brought  to  one  year,  does 
Cent.,  etc.,  R.  Co.  (Supreme  Ct.),  15  N.  not  apply  to  causes  of  action  which 
Y.  Supp.  689.  In  the  former  case  the  accrued  before  the  amendment.  Goil- 
court  said :  "  It  is  true  that  the  similar  lotel  v.  New  York,  87  N.  Y.  441 ;  Car- 
reference  contained  in  the  act  then  be-  penter  i\  Shimer,  24  Hun  (N.  Y.)  464. 
fore  the  court  (People  v.  Banks,  67  N.  An  estate  was  left  by  a  testator  to 
Y.  568)  was  to  a  general  law  of  the  an  adopted  child,  and  a  collateral  in- 
state, while  here  it  is  to  a  local  act.  heritance  tax  allowed  by  statute  was 
But  that  difference  will  justify  no  dis-  assessed  thereon.  It  was  held  that  a 
tinction  in  the  application  of  the  prin-  law  passed  after  the  death  of  the  tes- 
ciple.  Sustaining  this  reference  to  a  tatrix  exempting  from  the  payment  of 
general  law  will  equally  require  it  to  be  the  collateral  inheritance  tax  estates 
maintained  when  the  reference  is  made  left  to  "  adopted  children,"  did  not  ap- 
to  a  local  law.  No  reasonable  distinc-  ply,  all  the  proceedings  to  collect  the 
tion  can  be  made  between  the  cases  and  tax  having  taken  place  prior  to  the 
that  was  virtually  assumed  in  the  deci-  passage  of  the  amendment.  In  re 
sion  of  the  case  last  mentioned,  for  it  Miller,  no  N.  Y.  216." 

was  there  said  that  "  there  is  no  evil  of  4.  People  v,   Montgomery  Countv, 

this  or  any  nature  to  be  apprehended  67  N.  Y.  109;  Moore  v,  Mausert.  49  X. 

by  the  mere  reference  to  other  acts  and  Y.  332  ;   Ely  v,  Holton,  15  N.  Y.  505; 

statutes  for  the  forms  of  process  and  Reid  i\  Albany  County,  128  N.  Y.  373. 

procedure  for  giving  effect  to  a  statute  Where    a  section    of    a    statute   is 

otherwise  perfect  and  complete."  amended  by  making  it  read  in  a  partic- 

2.  People  V.  Squire,  107  N.  Y.  593;  ular  way,  the  portions  of  the  section 
1  Am.  St.  Rep.  893.  which  are  repealed  are  to  be  considered 

The  section  of  the  constitution  '*  does  as  having  been  the  law  from  the  time 

not  require  that  an  act  amending  a  when  they  were  first  enacted  to  the 

prior  one  shall  contain  the  whole  of  time  of  their  repeal.     Ely  zk  Holton, 

such  prior  act;  such  section  should  only  15  N.  Y.  596. 

beapplied  when  in  a  subsequent  statute  Where   an    attempted    amendatory 

a  former  act  is  referred  to,  not  for  the  act  fails  of  its  purpose,  the  act  intend- 

purpose  of  amending  it,  but  to  give  ef-  ed  to  be  amended  remains  unaffected, 

feet  to  the  provisions  of  the  new  act;  Judson  v.  Bessemer,  87  Ala.  240. 

that  is,  the  new  act  must  by  its  express  5.  Holbrook  v.  Nichol,  36  III.  i^>i; 

terms  provide  that  an  existing  law  shall  Turney  'r;.Wilton,36  111.  3S5  ;  Richmond 

be  made  or  deemed  a  part  of  it."  Wells  County  v.  People.  3  111.  App.  2i6;Peo- 

V.  Buffalo,  14  Hun  (N.  Y.)  438.  pie  v,  Sweetser,  i  Dakota  l>r.3oS;  Mc- 

3.  In  re  Miller,  no  N.  Y.  216;  Reid  Ewen  v,  Bulkley,  24  How.  (U.  S.)  242. 
V,  Albany  County,  128  N.  Y.  364;  Ely  A  statute  amending  a  former  act 
V.  Hohon,  15  N.   Y,    595;   Moore   v,  operates  as  to  matters  thereafter  occur- 
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4.  Gonrtmction.^ — In  construing  an  amended  statute  the  general 
intent  of  the  legislature  is  the  object  aimed  at.*  In  attaining 
this  end,  the  original  statute  and  the  amendment  are  to  be  viewed 
as  one  act,  and  no  portion  of  either  is  to  be  declared  inoperative 
if  they  can  be  made  to  stand  together  without  wresting  words 
from  their  appropriate  meaning.**  The  old  law  must  be  consid- 
ered ;  the  mischiefs,  inconveniences,  or  hardships  produced  by  it ; 
and  then  the  remedy  proposed  by  the  amendatory  law.*  Where 
a  law  is  amended  and  re-enacted  those  parts  of  the  law  simply 
repeated  are  not  repealed  and  re-enacted,  but  are  considered  to 
have  continued  in  force  from  the  beginning,*  and  rights  which  have 
accrued  under  the  original  statute  remain  unaffected.® 

Though  it  is  a  general  rule  that  an  amended  statute  is  to  be 
understood,  as  far  as  future  acts  are  concerned,  in  the  same  sense 
as  if  it  had  read  from  the  beginning  as  it  reads  as  amended,'^  still 

riDg  precisely  as  if  the  amendatory  sec-  7.  Kamerick  v.  Castleman,  21  Mo. 

tion  had  been  added  to  the  prior  act  at  App.   587;   Goldman   r.   Kennedy,  49 

the  time  of  the  latter's  adoption,  and  Hun   (N.    Y.)    157;    Farrell  7;.  State, 

the  two  acts  must  be  considered  togeth-  54  N.  J.  L.  421 ;  Parsons  v,  Wayne  Cir- 

er  and  as   one  statute.      Holbrook  v.  cult  Judge,  37  Mich.   287;   Conrad  v. 

Nichol,  36  111.  161.  Nail,  24  Mich.  275. 

1.  For  the  treatment  of  the  rules  So  much  so  is  this  the  rule  that  if  by  an 
applied  in  the  construction  of  statutes  act  subsequent  to  the  amendatory  act 
generally,  see  infra^  this  title,  Inter-  the  original  statute  be  repealed,  the 
f  relation  and  Construction.  amendment   incorporated    therein    is 

2.  Parsons  v,  Wayne  Circuit  Judge,  also  thereby  repealed.  Kamerick  v. 
37  Mich.  289.  Castleman,  31  Mo.  App.  587 ;   State  v. 

The  re-enactment  or  modification  of  Ranson,  73   Mo.  88 ;   Greer  v.  State, 

provisions  in  a  city  charter  cannot  be  22  Tex.  588;  McKibben  v.  Lester,  9 

presumed  to  affect  special  legislation  Ohio    St.  627;  Holbrook  v,  Nichol,  36 

outside  of  the  charter  unless  such  in-  111.  162. 

tent  is  clear.    Taggart  v,  Detroit,  71         The  rule  in  the  text  is  followed  al- 

Mich.  92.  though  the  amendment  declares  that 

5.  Harrell  v,  Harrell,  8  Fla.  46 ;  Con-  the  **  section  is  amended  so  as  to  read 

rad  V.  Nail,  24  Mich.  275.  as  follows."  Moore  v.  Mausert,5  Lans. 

In  the  construction  of  an  amended  (N.  Y.)    173;   Ely  v,   Holton,    15    N. 

act,  the  whole  act  as  amended  must  be  Y.  ^95. 

construed   together  and    reference  in  Where  a  new  proviso  was  substituted 

the  amended  part  of  the  act  to  provi-  for  an  old  one  of  like  purport,  it  was 

sions "herein  '*  applied  to  the  unamend-  held  that  the  new  proviso  and  the  orig- 

ed  part  as  well.     McKibben  t;.  Lester,  inal  statute  should  be  read  as  one  act 

9  Ohio  St.  627.  — as  if  the  new  proviso  appeared  in 

4,  People  V,  Greer,  43  111.  213;  Maus  the  original  act.     Reg.  i'.  Overseers  of 

V.  Logansport,  etc.,  R.  Co.,  27  111.  77.  St.  Giles  in  the  Fields,  3  El.  &  El.  224; 

6.  Ely  V,  Holton,  15  N.  Y.  595 ;  Bay  107  E.  C.  L.  224. 

f.  Gage, 36  Barb.  (N.  Y.)  447;  Kelsey  Where  by  a  reference  to  a  general 
V,  Kendall,  48  Vt.  24 ;  Kamerick  v.  act  its  provisions  are  made  applicable 
Castleman,  21  Mo.  App.  587 ;  Burwell  to  a  subsequent  one,  the  legal  effect  of 
V.  Tullis,  12  Minn.  572;  Haritwen  v,  such  reference  is  the  same  as  though 
Olsen,  52  Fed.  Rep.  652  ;  Central  Pac.  the  act  referred  to  had  been  inserted 
R.  Co.  V,  Shackelford,  63  Cal.  261,  in  the  subsequent  one.  People  i'.  Whip- 
See,  infra^  this  title,  Refeal.  pie  No.  2,  47  Cal.  592. 

6.  Junction  City  z;. Webb,  44  Kan.  71.         Where  the  original  act  is  limited  to 

In  this  case  a  suit  pending  under  the  a  particular  locality,  one  amending  it 

old  statute  at  the  time  of  the  amend-  is   so   limited   unless  an  intent  to  the 

ment  was  held  not  to  be  affected  by  contrary  is  expressed.     U.  S.  v.  Craw- 

Ihe  amendment.  ford,  6  Mackey  (D.  C.)  319. 
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this  rule  cannot  be  applied  when  the  effect  would  be  to  defeat 
the  manifest  intent  of  the  legislature  in  adopting  the  amendment.* 

Where  the  language  in  an  act  has  received  a  judicial  construc- 
tion and  is  adopted  into  an  amendatory  act,  the  construction 
placed  upon  it  is  also  adopted  ;*  and  a  word  used  in  the  re-en- 
acted part  of  the  statute  and  repeated  in  the  amendatory  part,  is 
to  be  similarly  construed  in  the  absence  of  contrary  intent.*  Of 
two  constructions  equally  warranted  by  the  language  of  an 
amendment,  that  is  to  be  preferred  which  best  harmonizes  with 
the  general  tenor  and  spirit  of  the  act  amended.* 

Where  by  a  clause  of  reference  the  provisions  of  an  existing 
statute  are  adopted  into  a  subsequent  one,  only  the  general  pow- 
ers and  provisions  of  the  statute  referred  to,  and  not  its  special 
and  particular  ones,  are  embraced  ;  ^  and  if  a  statute  has  been  en- 
acted with  special  reference  to  a  particular  subject,  and  by  a  sub- 
sequent enactment  its  provisions  are  directed  in  general  terms  to 
be  applied  to  another  subject  of  an  essentially  different  nature,  it 
must  be  presumed  that  only  such  provisions  of  the  original  stat- 
ute as  are  applicable  and  appropriate  to  the  new  subject  are 
adopted.® 

Vm.  Pleading — 1.  Public  Statutes. — As  courts  take  judicial  no- 
tice of  the  public  statutes  of  the  state  wherein  the  courts  sit, 

1.  Parsons  v,  Wayne  Circuit  Judge,  regard  to  form,"  the  words  "  now "  and 

37  Mich.  287.  "  already  "  were  to  be  taken  distribu- 

So   where   an   amendment   adopted  tively  and  applied  not  merely  to  the 

twenty-two  years   after    the    original  date  of  the  original  enactment,  but  to 

statute  was  passed  provided  that  ac-  any  subsequent  amendment.   Goillotel 

tions  on   judgments  "heretofore  ren-  v.  New  York,  87  N.  Y.  444;  Carpenter 

dered  "  should  be  barred  in  ten  years  v.  Shimer,  24  Hun  (N.  Y.)  464. 

after  entry    thereof,  the   amendment  2.  Gonder  v,  Estabrook,  33  Pa.  St 

was  held  not  to  be  applicable  to  judg-  374;  Burwell  v.  Tullis,  12  Minn.  573. 

ments  rendered  before  the  original  act  See  Robbins  i*.    Omnibus  R.   Co.,  32 

was  passed.    Parsons  v,  Wayne  Circuit  Cal.  472. 

Judge,  37  Mich.  287.  8.  Pitte  x\  Shipley,  46  Cal.  154.  See 

The  word  "  hereafter"  in  an  amended  State  z^Cumberland  County ,78  Me.ioo. 

statute    must   be    construed    distribu-  4.  Griffin*s  Case,  Chase's  Dec.  364. 

tively.     As  to  cases  within  the  statute  The  same  rules  apply  to  acts  and  their 

as  originally  enacted,  it  means  subse-  supplements.  Van  Riper  v.  Essex  Pub- 

quentto  the'passage  of  the  original  act;  lie  Road  Co.,  38  N.  J.  L.  23. 

as  to  cases  brought  within  the  statute  5.  £«/ar/<?  Greene,  29  Ala. 52,  where 

by  the  amendment,   it   means   subse-  by  statute  it  was  provided   that  the 

quent  to  the  time  of  the  amendment,  judge  of  a  certain   court  should  have 

In  re  Peugnet,  67  N.  Y.  441;  Ely  v.  the  same  powers  and  perform  the  same 

Holton,  15  N.  Y,  596;  Moore  v.  Mau-  duties  in  a  certain  county  as  the  judges 

sert,  49  N.  Y.  332.  of  the  circuit  courts  of  tne  state  had  or 

In  construing  a  provision  of  theiWw  might  thereafter  be  invested  with,  it 

3^£>r>t  Code  Civil  Procedure,  regarding  was   held   that  he   had  the  power  to 

the  limitation  of  actions,  it  was  held  grant  an  injunction,  which  power  was 

that  in  the  provision  that  rules  pre-  given  to  the  other  judges  of  the  state 

scribed  should  "  not  extend  to  actions  by  a  specific  clause  in  the  constitution, 

already  commenced,  or  to  cases  where  on  the  ground  that  the  said  power  was 

the  right  of  action  has  already  accrued;  general  and  not  particular.    Ex  farte 

but  the  statutes  now  in  force  shall  be  Greene,  29  Ala.  52. 

applicable  to  such  cases  according  to  6.  See  to  this  effect  the  case  of  Jones 

the  subject  of  the  action  and  without  xk  Dexter,  8  Fla.  276. 
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neither  the  contents  nor  the  substance  of  such  a  statute  need  be 
set  forth  or  recited  in  a  pleading.^  At  common  law  the  existence 
of  a  public  statute  cannot  be  denied  or  put  in  issue  by  plea  of 
nul  tiel  record^  It  is  only  necessary  to  state  the  facts  which  will 
appear  to  the  court  to  be  affected  by  the  statute.^  If,  however, 
an  offense  be  created  by  a  statute,  and  a  penalty  inflicted,  the 
mere  statement  of  the  facts  constituting  the  offense  will  be  in- 
sufficient, for  there  must  be  an  express  reference  to  the  statute, 
as  by  the  words  "  contrary  to  the  form  of  the  statute,"  or  similar 
words,  in  order  that  it  may  appear  that  the  plaintiff  grounds  his 
case  upon  and  intends  to  bring  it  within  the  statute.*  If  part  of  a 
statute  be  public,  and  the  residue  private,  it  is  not  necessary  that 
the  part  which  is  public  should  be  recited  in  pleading.^ 

1.  Bac.  Abr.  Stat.  L. ;  Stephen  on  bj  29  Car.  2,  ch.  3,  unless  in  writing. 

PI.  347;  I  Bl.  Com.  85  ;  Chitty  PI.  215 ;  Birch  v.  Bellamy,  12  Mod.  540. 

Gould  PU  ch.  Ill,  §  16;   Dive  v.  Man-  2.  Bac.  Abr.  Stat.  L. 

ningham,  Plowd.  65;  Partridge  x\  Stra-  8.  i  Chitty 's  PI.  237;  Spiers  f. Parker, 

unge,  Plowd.  84;  Boyce  v.  Whitaker,  i  T.  R.  14;  Bently  v.  Leigh,  Lane  71 ; 

Dougl.  97;  Tappan  t^.  Cleveland,  etc.,  Stephen's  PI.  (5th  ed.)  384.    The  plead- 

R.  Co.,  4  West.  L.  Mo.  67;  Smith  v.  ings   must  bring  the  case  within  the 

Tallapoosa  Co.,  2  Woods  (U.  S.)  574;  statute.     Denton   v,   Moore,  2   Overt. 

Hatch  V,  Hansom,  46  Mo.  App.  323;  (Tenn.)  168. 

Denver,  etc.,  R.  Co.  v.  De  Graff  (Colo.  In    Bogardus  v.   Trinity  Church,  4 

1892),  29  Pac.  Rep.  664;  Clark  v.  North  Paige  (N.  Y.)  178,  it  was  said  :  "  In  set- 

Muskegon,    88    Mich.    308;    Hays    v.  ting  up  a  defense  under  a  public  statute 

West  Bay  City,  91  Mich.  418.  it  is  not  necessary,  either  in  this  court 

It  is  a  general  rule  that  in  an  action  or  in  a  court  of  law,  that  the  pleader 

founded  on  a  public  statute,  it  is  not  should  set  forth  the  statute  in  his  plea, 

necessary  that  the  statute  should  be  set  or  that  he  should  allege  the  existence 

out  or  referred  to  in  the  complaint  or  of  a  statute  of  which  the  court  is  bound 

declaration.   It  is  sufficient  if  the  cause  to  take  notice  judicially.  It  is  sufficient 

of  action  be  stated  within  the  statute,  for  him  to  state  the  facts  which  are 

1  Saund.  PI.  &  Ev.  34;  135,  n.  3 ;  5  East  necessary  to  bring  the  case  within  the 
244;  Clark  V,  North  Muskegon,  88  operation  of  the  statute,  and  to  insist 
Mich.  308;  Hayes  t^.  West  Bay  City,  91  that  upon  those  facts  the  plaintiff's 
Mich.4iS;  McHargt;.  Eastman,  7  Robt.  right  or  remedy  is  at  an  end,  or  never 
(X.Y.)  137;  Bayard  v.  Smith,  17  Wend,  existed.  The  court  will  then  judicially 
(N.Y.)  88;  Yertore  v. Wiswall,  16  How.  notice  the  existence  of  the  statute,  and 
Pr.  (N.  Y.)  8.  declare  its  legal  effects  upon  the  case 

It  is  not  only  unnecessary  to  recite  a  as  made  by  the  pleadings.  Although  it 
public  statute,  but  it  is  never  advis-  is  usual  to  set  forth  the  statute  in  the 
able  to  do  so,  as  a  misrecital  may  some-  plea. yet  Lord  Redesdale,  as  well  as  Mr. 
times  be  fatal.  Bayard  v.  Smith,  17  Beames,  have  considered  it  unneces- 
"Wend.  (N.  Y.)  88 ;  Bacon's  Abr.  Stat-  sary.  And  they  both  state  that  the  sub- 
mU  La-w,  stance  of  the  plea  consists  in  the  aver- 
Where  certain  circumstances  are  ment  of  matters  which  are  necessary  to 
made  necessary  by  statute  to  the  valid-  bring  the  case  within  the  particular 
itj  of  an  act,  which  is  valid  at  common  statute.  Mitf.  PI.  258 ;  Beames'  PI.  in 
law  without  such  circumstances,  e,  g,^  Ex].  164.  Indeed,  it  seems  more  appro- 
by  the  Statute  of  Frauds,  the  statute  priate,  in  this  court,  to  plead  the  facts 
need  not  be  referred  to  in  a  pleading  merely  which  bring  the  case  within 
founded  upon  such  act  Bacon's  Abr.  the  operation  of  the  principle  of  the 
Statute  Law;  Stephen's  PI.  (Tyler's  statute,  than  to  plead  the  statute,  in 
^')  330;  Birch  t\  Bellamy,  12  Mod.  540;  terms,  as  a  bar." 
X  Saund.  276, n.  2;  211,  n.  2;  Anonymous,  4.  i  Chitty's  PI.  237;  Wells  f.  Iggul- 

2  Salk.  519.  Thus  an  assignment  of  a  den,  3  B.  &  C.  186 ;  10  E.  C.  L.  48 ;  In- 
lease  by  a  tenant  need  not  be  alleged  to  dictment,  vol.  10,  pp.  515,  572. 

have  been  in  writing,  though  invalid        6.  Bacon's  Abr.  Stat.  L. 
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2.  Private  Statutes. — Courts  do  not  take  judicial  notice  of  the 
existence  and  contents  of  private  statutes.^  Consequently  such 
parts  of  them  as  may  be  material  to  the  action  or  defense  must 
be  stated  in  pleading,*  and  may  be  replied  to  by  plea  of  nul  iiel 
record,^  But  courts  will  take  judicial  notice  of  a  statute  of  a  pri- 
vate nature  if  it  contains  a  clause  declaring  it  to  be  a  public  act  ;* 
also,  of  a  private  act  expressly  amended  and  recognized  by  a  pub- 
lic act ;  *  and  of  provisions  of  a  public  or  general  character  in  a  pri- 
vate or  local  statute.®  In  England^  and  in  many  of  the  states 
of  the  Union  -the  common-law  rule  requiring  private  acts  to  be 
recited  in  the  pleadings  has  been  changed,  and  a  provision  very  gen- 
erally exists  that  it  shall  be  sufficient  to  plead  a  private  statute 
by  a  mere  reference  to  its  title  and  the  date  of  its  passage.®  But 
a  pleading  in  which  a  private  statute  is  pleaded  by  title  and  date 
must  set  forth  facts  sufficient  to  bring  it  within  the  statute.® 


1.  Judicial  Notice,  vol.  12,  p.  167.  8.  Pittsburgh,  etc,  R.  Co.  v,  Moore, 

2.  Bac.  Abr.  Stat.  L;  Stephen*6  PI.  33  Ohio  St.  384;  31  Am.  Rep.  543; 
347;  I  Bl.  Com.  85  Chitty's  PI.  216;  Halbert  v,  Skyles,  i  A.  K.  Marsh 
Cochran  t;. Couper,  I  Harr.  (Del.)  200;  (Ky.)  j68;  Hewitt  v.  Grand  Chute,  7 
Atchison,  etc.,  R.  Co.  v.  Blackshire,  10  Wis.  282.  Judicial  Notice,  vol.  la, 
Kan.  477;  Hailes  v.  State,  9  Tex.  A  pp.  pp.  158,  168. 

170;  Boyce  v.  Whitaker,  Dougl.  97;  A  provision  that  in  pleading  a  pri- 
Goshen,  etc.,  Turnpike  Co.  v.  Sears,  7  vate  statute  it  shall  be  sufficient  to  re- 
Conn.  92 ;  Broad  Street  Hotel  Co.  v,  fer  to  it  by  stating  its  title  and  the  day 
Weaver,  57  Ala.  26.  on  which   it  became  a  law^  must  be 

In  Greswolde  v.  Kemp,  Car.  &  M.  complied  with;  consequently  a   plea 

635;  41  E.  C.  L.  345,  it  was  held  that  that  defendant  is  a  charitable  organi- 

where  copies  of  a  private  act,  printed  zation  organized  under  a  special  act  is 

by  the  government  printer,  were  made  insufficient.      Zabel  v.  Louisville  Bap. 

evidence,  counsel  could  not  make  an  Orphans'  Home(Ky.  1891),  17  S.  W. 

objection    founded    on    that    act    the  Rep.  212.    See  also' Pittsburg,  etc.,  R. 

ground  of  an  application  for  non-suit,  Co.  v.  Moore,  33  Ohio  St.  384 ;  31  Am. 

unless  the  act  had  been  given  in  evi-  Rep.  543. 

dence  on  the  part  of  the  plaintiff,  be-  A  plea  of  a  private  statute  by  refer- 
cause  not  being  an  act  to  be  judicially  ence  to  its  title  and  date  of  approval, 
noticed,  it  was  only  before  the  court  and  by  alleging  so  much  of  the  sub- 
when  given  in  evidence.  stance  as  may  be  pertinent  to  the  cause 

S.  Bac.  Abr.  Stat.  L,    But  if  an  ex-  of  action,  or  defense,  places  before  the 

emplification  of  a  private  statute  under  court  the  entire  act  so  far  as  it  relates 

the  great  seal  be  pleaded,  nul  iiel  rec-  to  the  authority  claimed,  and  the  court 

ord  cannot    be    replied.      Bac.    Abr.  may  examine  the  act  to  see  whether 

Stat.  L.    The  Prince's  Case,  H.  H.  C.  its  provisions  are  properly  stated.  The 

L.  16 ;  8  Rep.  28.  object  of  the  statute  allowing  this  mode 

4.  I  Greenl.  Ev.,  §  481 ;  Beaumont  v,  of  pleading  a  private  act  is  to  relieve 
Mountain,  10  Bing.  404;  25  E.  C.  L.  the  pleader  of  the  necessity  of  setting 
183;  Woodward  v.  Cotton,  i  C.  M.  &  forth  the  act,  or  its  provisions,  in  full, 
R.  44,  overruling^  Brett  v.  Beales,  i  M.  and  to  give  him,  his  adversary  and  the 
&  M.  421;  Brookville  Ins.  Co.  v.  Rec-  court  the  same  benefit  of  these  provi- 
ords,  15  Blackf.  (Ind.)  170;  Judicial  sions  as  if  they  formed  a  part  of  his 
Notice,  vol.  12,  p.  158.  pleading;  hence  upon  a  demurrer  to 

5.  Lavalle  v.  People,  6111.  App.  197;  the  answer  the  court  may  look  at  the 
Rogers'  Case,  2  Me.  301 ;  Bac.  Abr.  act  and  see  if  the  substance  of  thepro- 
Stat.  L.;  Smith  Com.,  ^  810.  vision   relied  on   is  properly  alleged. 

6.  Bretz  v.  New  York,  4  Abb.  Pr.N.  East  Line,  etc.,  R.  Co.  v.  Ruching,  69 
S.  (N.  Y.)258;35How.Pr.(N.  Y.)I30.  Tex.  306. 

7.  13  and  14  Vict.  ch.  21,  J  7.  9.  Hewitt  f. Grand  Chute,  7  Wis.  282. 
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At  common  law  where  a  statute  is  pleaded,  neither  the  title^ 
nor  the  preamble  *  need  be  recited,  since  they  are  not  part  of  the 
statute. 

8.  Foreign  Laws. — Courts  do  not  take  judicial  notice  of  foreign 
laws ;  such  laws  are  facts  to  be  proved  ;  *  and  the  states  of  the 
Union  are  foreign   to  one  another  in  the  sense  that  the  law  of 

another  state  is  a  foreign  law.*  In  pleading  a  foreign  statute,  it 

1.  Bacon's  Abr.  5/^/«/^/.ffT:';  Chance  the  note  and  mortgage  are  in  accord- 
r.  Adams,  Ld.  Raym.  77;  Eckert  v.  ance  with  the  laws  of  that  state  are  in- 
Head,  t  Mo.  593.  sufficient;  the  laws  in  question  should 

2.  Bacon's  Abr.  Statute  Law;  6  be  set  out.  Lomb  v.  Pioneer  Sav., 
Mod.  62 ;  Mills  r.  Wilkins,  8  Mod.  144.  etc.,  Co.  (Ala.  1892),  1 1  So.  Rep.  154. 

8.  See  Foreign  Laws,  vol.8,  p. 435;  The  law  of  another  state  must  be 
Judicial  Notice,  vol.  12,  p.  154;  Gunn  pleaded  with  such  distinctness  that  the 
V.  Howell,  27  Ala.  663;  62  Am.  Dec.  court  may  apply  it  to  the  facts  appear- 
785;  Shed  V.  Augustine.  14  Kan.  282;  ing  in  the  case.  Roots  v.  Merri- 
Davis  V.  Rogers.  14  Ind.  424;  Hemp-  weather,  8  Bush  (Ky.)  397. 
hill  I'.  Bank  of  Ala.,  6  Smed.  &  M.  It  is  not  sufficient  to  allege  that  by 
(Miss.)  44;  Uhler  v.  Semple,  20  N.  J.  the  law  of  the  place  of  contract  the 
Eq  2SS;  Leatherwood  r.  Sullivan,  Si  plaintiff*  alone  can  sue;  it  will  be  pre- 
Ala.  458;  Hempstead  v.  Reed,  6  Conn,  sumed  that  a  foreign  statute  is  referred 
480;  Bank  of  Commerce  r.  Fuqua,  11  to  which  should  have  been  set  out. 
Mont.  285;  Herring  v.  Selding,  2  Aik.  Wilson  r.  Clark,  11  Ind.  385. 
(Vt.)  12;  Adams  r.  Gay,  19  Vt.  358;  In  an  action  founded  on  a  foreign 
McDaniel  r.  Pressler,'3  Wash.  63'^;  statute  it  is  not  sufficient  for  the  com - 
Rothschild  r.  Rio  Grande  West  R.  Co.  plaint  to  allege  that  the  provisions  of 
59Hun  (N.'Y.)  454;  Holmes  7'.  Brough-  the  foreign  statute  are  the  same  as 
ton,  10  Wend.  (N.  Y.)  75;  25  Am.  those  of  the  domestic  statute ;  the  pro- 
Dec.  536;  Liverpool,  etc..  Steam  Co.  visions  of  the  foreign  statute  should  be 
r.  Phenix  Ins.  Co  ,  129  U.  S.  397;  Liv-  alleged.  Fagan  v.  Strong  (Supreme 
erpool,  etc.,  St'eam  Co.  v.  Insurance  Ct),  7  N.  Y.  Supp.  919. 
Co.  of  N.  A.,  129  U.  S.  464;  Chicago,  A  defendant  seeking  to  avail  himself 
etc.,  R.  Co  T.  Wiggins  Ferry  Co.,  119  of  the  laws  of  another  state  must  show 
U.  S.  615;  Continental  Nat.  Bank  7'.  by  his  pleading  what  those  laws  are 
McGeoch,  73  Wis.  332  ;  Bryant  7-.  Kel-  and  in  what  respect  they  differ  from 
ton,  I  Tex.  434;  Crosby  v.  Huston,  i  those  of  his  own  state;  in  default  of 
Tex.  203;  T^'ler  v,  Trabue,  8  B.  Mon.  such  averments  he  cannot  show  at  the 
(Ky.)  306;  Smith  7*.  Bartram,  11  Ohio  trial  what  tho«e  laws  are.  National 
81,690;  Hite  f.  Lenhart,  7  Mo.  22;  German-American  Bank 7'.  Lang,  2  N. 
Leak  r.  Elliott,  4  Mo.  446;  Babcock  v.  Dak.  66. 

Babcock,  46  Mo.  243;  Beach  v.  Work-  In  Indiana^  a  copy  of  the   foreign 

man,  20  N.  H.  379;  Pickard  7'.  Bailey,  statute  must  be  filed  or  the  statute  fully 

26  X.   H.  152;   Mostyn  v.   Fabrigas,  set  out  in  the  pleadings.      Swank  7'. 

Cowp.  174.  Hufnagle,   iii    Ind.    453;    Wilson   r. 

Where  Action  Is  Not  Founded  on  the  Clark,   11    Ind.  385;    Mendenhall    v. 

Statute. — It  has  been  said  that  a  foreign  Gately,  18  Ind.  149 ;  Tyler  7-.  Kent,  52 

statute  may  beoflTered  in  evidence  with-  Ind.  583  ;  Milligan  xk  State,  86  Ind.  553. 

out  having  been  pleaded  when  the  ac-  The  usury  laws  of  another  state  must 

tion  is  not  founded  on   the    statute,  be  pleaded.  Millard  ty.  Truax,  73  Mich. 

Hatch  i\  Hanson,  46  Mo.  App.  323.  381 ;  Insurance  Co.  of  N.  A.  v,  For- 

Foreign  statutes  must  be  set  out;  a  cheimer,  86  Ala.  541 ;  Bag^'ell  r.  Mc- 

rcference  to  their  titles  and  dates  for  a  Tighe,  85   Tenn.*  616;  Templeton   x\ 

statement  of  their  general  provisions  Brown,   86  Tenn.  50;    National   Ger- 

vill  be  insufficient.     Carey  i*.  Cincin-  man-American  Bank    v.  Lang,   2   N. 

nati,  etc.,  R.  Co.,  5  Iowa  357;  Bean  r.  Dak.  66. 

^"ggs,  4  Iowa  464 ;  Becht  7».  Harris,  4.  Sedgwick  Stat,   and  Const.  Law 

4Minn.  504;  Hoyt  r.  McNeil,  13  Minn.  363 ;  Hempstead  v.  Reed,  6  Conn.  480 ; 

390;  Monroe  t'.  Douglass,  5  N.  Y.  447.  Brackett  v,  Norton,  4  Conn.  517.     See 

In  a  suit  to  foreclose  a  mortgage  ex-  article.   Judicial  Notice,  vol.  12,  p. 

Kttted  in  another  state,  averments  that  154,  and  notes,  supra,  this  subdivision. 
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is  not  necessary  that  it  be  set  forth  in  kac  verba;  it  is  sufficient 
if  the  substance  be  averred  ;  ^  but  averments  which  state  merely 
the  effect  of  foreign  laws  are  insufficient.* 

In  the  absence  of  anything  to  the  contrary,  it  will  be  presumed 
by  the  courts  of  one  state  that  the  laws  of  another  state,  whose 
system  of  jurisprudence  is  derived  from  the  same  source  as  its 
own,  are  in  substance  the  same  as  the  domestic  laws.' 

Though  a  statute  provides  that  a  foreign  law  may  be  pleaded 
by  reference  to  its  title  and  date  of  its  passage,  it  is  not  error  to 
plead  the  substance  of  the  statute  instead.* 

It  has  teen  said  that  where  one  state  recognizes  acts  done  in 
pursuance  of  the  laws  of  another  state,  the  courts  will  take  judi- 
cial notice  of  those  laws,  so  far  as  it  may  be  necessary  to  deter- 
mine the  validity  of  the  acts  alleged  to  be  in  conformity  with 
them.^ 

The  state  courts  take  judicial  notice  of  federal  public  laws, 
including  those  which  relate  exclusively  to  the  District  of  Colum- 

A  different  rule  prevails  in  some  of  the  feiture  was  made  "  in  accordance  with  " 
states.  See  Foreign  Laws,  vol.  8,  the  regulations  and  by-laws  of  the  cor- 
p.  435;  Phenix  Ins.  Co.  v.  Church,  59  poration  making  the  loan,  and  an  aver- 
How.  Pr.  (N.  Y.)  293.  ment  stating  the  effect  of  such  laws, 
In  Dodge  v.  Coffin,  15  Kan.  277,  it  are  insufficient  pleadings  of  a  foreign 
was  held,  Brewer,  J.,  delivering  the  statute.  Lomb  v.  Pioneer  Sav.,  etc.,Co. 
opinion,  that  the  Supreme  Court  of  (Ala.  1S92),  11  So.  Rep.  154. 
Kansas  ^o\x\^  take  judicial  notice  of  8.  See  Presumption s|  vol.  19,  p.  46, 
the  constitution  of  another  state,  in  so  and  the  number  of  cases  there  cited; see 
far  as  it  showed  the  jurisdiction  of  the  also  Sharp  v.  Sharp,  35  Ala.  574;  Cox  r. 
courts  of  that  state.  A  vigorous  dissent-  Morrow,  14  Ark.  603 ;  Furrow  r,  Cha- 
ing  opinion  was  delivered  by  Valen-  pin,  13  Kan.  107;  Dodge  v.  Coffin,  15 
tine,  J.  Kan.    277;    Hickman  v.  Alpaugh,  21 

1.  f^ouisville,  etc.,  R.  Co.  v.  Shires,  Cal.  235;  Hill  v,  Grigsby,  32  Cal.  55; 
108  111.  617;  Stacy  V.  Baker,  2  111.  418;  Rape  v,  Heaton,  9  Wis.  329;  76  Am. 
Hyman  v,  Payne,  83  111.  258;  Schluter  Dec.  269;  Walsh  v.  Dart,  i2  Wis.  635; 
v.  Bowery  Sav.  Bank,  1 17  N.  Y,  125  ;  15  Atkinson  v,  Atkinson,  15  La.  Ann.  491 ; 
Am.  St.  Kep.  494.  Compare  Walker  v.  Crane  v.  Hardy,  i  Mich.  96 ;  Cooper  v. 
Maxwell,  i  Mass.  113;  Throop  v.  Hatch,  Reaney,  4  Minn.  528 ;  Brimhall  r.  Van 
3  Abb.  Pr.  (N.  Y.)  23;  Holmes  v.  Campen,  8  Minn.  13;  82  Am.  Dec.  118; 
Broughton,  10  Wend.  (N.  Y.)  75;  25  Green  v.  Rugely,  23  Tex.  539;  State  f. 
Am.  Dec.  536;  Wilson  r.  Clark,  11  Ind.  Patterson,  2  Ired.  (N.  Car.),  346;  3S 
387 ;  Tyler  r.  Kent,  52  Ind.  584 ;   Roots  Am.  Dec.  699. 

t;.  Merriweather,  8Bush  (Ky.)  397.  See  4.  Central  Trust  Co.  v.  Burton,  74 

also  Brackett  v,  Norton,  4  Conn.  517;  Wis.  329. 

Dyer  v.  Smith,  12  Conn.  384 ;  Kilgore  6.  Field,  J.,  in  Carpenter  v.  Dexter, 

v.  Bulkley,  14  Conn.  362  ;' Hale  t'.  New  8  Wall.  (U.  S.)  513,  citing  Vance  v. 

Jersey  Steam  Nav.  Co.,   15  Conn.  539;  Schuyler,  i  Gilm.  (111.)  160 ;  Secrist  f. 

39  Am.  Dec.  308;   Lockwood  v.  Craw-  Green,  3  Wall.  (U.  S.)  749. 

jford,  18  Conn.  361.  This  was  said  in  reference  to  an  ob- 

A  foreign  statute   must  be   set  out  jection  taken  in  an  Illinois  court  to  a 

with   certainty  to  a  common    intent.  Neiv  York  deed,  the  objection  being 

Hempstead  v.  Reed,  6  Conn.  480.  that  the  certificate  of  acknowledgmc'nt 

2.  Temple  v.  Brittan  (Ky.  1889),  12  by  the  Nexv  7'ork  judge  was  not  ac- 
S.  W.  Rep.  306.  companied   by   any   certificate  of  his 

Averments  in  a  bill  to  foreclose  a  official  character,  and  that  it  did  not 
mortgage  that  the  note  and  mortgage  appear  that  the  certificate  was  in  con- 
are  "  in  accordance  with  "  the  laws  of  formity  with  New  2'ork  law.  Field, 
another  state,  "  with  respect  to  which  J.,  said  further:  '*  Unless  the  statute 
the  same  were  made, "  and  that  the  for-  requires  evidence  of  official  character 
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bia}  The  federal  courts  judicially^  notice  the  public  laws  of  the 
state  in  which  the  court  is  held.* 

The  laws  in  force  in  territory  ceded  by  other  governments  to 
the  United  States  are  judicially  noticed  by  the  federal  courts  and 
by  the  courts  of  the  state  formed  from  such  territory.* 

The  Supreme  Court  of  the  United  States^  in  the  exercise  of  its 
general  appellate  jurisdiction  over  a  lower  court  of  the  United 
StateSy  will  take  judicial  notice  of  the  laws  of  every  state  of  the 
Union."  But  upon  error  to  a  decision  of  the  highest  court  of  a 
state,  the  Supreme  Court  of  the  United  States  will  take  judicial 
notice  of  the  laws  of  that  state  only ;  the  laws  of  other  states  be- 
ing only  known  to  the  court  below  as  facts  to  be  proved  as  such.^ 

4.  Misrecitalfl. — The  matter,  year,  day,  and  place  of  a  statute, 
if  recited,  must  be  recited  truly.''     A  misrecital  of  a  material  part 

to  accompany  the  official  act  which  it  12  Wall.  (U.  S.)  230;  Lamar  v,  Micou, 
authorizeSf  none  is  necessary.''  iij.   U.  S.  218;  Hanley  t'.  Donoghue, 

1.  See  Judicial  Notice,  vol.    12,     116  U.  S.  i. 

p.  154.  6.  Hanley  v,  Donoghue,  116  U.  S.  i; 

2.  Chesapeake,  etc.,  Canal  Co.  v.  citing  Scott  v.  Coleman,  5  Litt.  (Ky.) 
Baltimore,  etc.,  R.  Co.,  4  Gill  &  J.  349;  15  Am.  Dec.  71;  Thomas  v.  Rob- 
(Md.)  63.  inson,  3  Wend.  (N.  Y.)  267;  Shelden 

8.  See  Judicial    Notice,   vol.  12,  v.  Hopkins,  7  Wend.  (N.  Y.)  435;  Van 

p.  154;  Elwood  t'.  Flannigan,  104  U.  Buskirk  v.  Mulock,    18  N.  J.   L.   184^ 

S.  562;  Breed  v.  Northern  Pac.  R.  Co.,  Elliott    v,   Ray,  2    Blackf.   (Ind.)   31 ; 

36  Fed.  Rep.  642;  Knower  r.  Haines,  Cone   z\  Cotton,  2  Blackf.  (Ind.)  82; 

31  Fed.  Rep.  513;  Fourth  Nat.  Bank  Snyder  v.  Snyder,  25  Ind.  399;  Pelton 

r.  Francklyn,   120  U.  S.  747;  Smith  v.  v.  Plainer,  13  Ohio  '209;  42  Am.  Dec 

Tallapoosa  County,  2   Woods  (U.  S.)  197;  llorton  r.  Critchfield,  18  111.  133; 

574;  Newberry  v.  Robinson,  36  Fed.  6^  Am.  Dec.  701 ;  Rape   v,  Heaton,  9 

Rep.  841.  Wis.  328;  76  Am.  Dec.  269;  Crafts  t;. 

In  Breed  r.  Northern  Pac.  R.  Co.,  Clark,  31   Iowa  77;   Taylor  v.  Barron, 

35  Fed.  Rep.  642,  it  was  held  that  the  30.  N.   H.  78;  35  N.  H.  484;  64  Am» 

district  court    of   the     United   States  Dec.   281;  Knapp  v.   Abell,    10   Allen 

must  take  judicial  notice  of  the  laws  (Mass.)    485;  Mowry   r.    Chase,    100 

of  every   state,   and   this,   though   an  Mass.  79;    Wright    v.   Andrews,    130 

action  was  brought  in  one  state  and  Mass.  149;  Bank  of  U.  S.  v.  Merchants' 

aftervrards    removed    to    the    district  Bank,  7    Gill    (Md.)   431;    Coates   f. 

court,  and  the  statute  of  another  state  Mackey,   56    Md.   419;  Chicago,  etc., 

was  relied  on,  which  by  the  laws  of  R.   Co.  i\  Wiggins    Ferry  Co.,  119  U. 

the  state  in  which  the  case  originated  S.  615.     Compare  State  v.  Hinchman, 

it  would  have  been  necessary  to  plead,  27  Pa.  St.  479;    Paine  t'.  Schenectady 

no  demurrer  having  been  filed.  Ins.  Co.,   11  R.  I.  411. 

4.  Bouldin  x\  Phelps,  30  Fed.  Rep.  7.  Bac.  Abr.  Stat.  L.  5  ;  Bro.  Pari.,  pi. 
547;  U.  S.  V,  Turner,  11  How.  (U.  S.)  87  ;  Cro.  Ja.  211  ;  2  HawK.,  ch.  25,  §  104; 
66S;  Fremont  v.  U.S.,  17  How. (U.  S.)  Partridge  v.  Staunge,  Plow.  79. 
557;  U.  S.  V.  Perot,  gSS  U.  S.  430;  A  .statute  passed  at  a  session  of  par- 
Payne  V.  Treadwell,  16  Cal.  231;  see  liament  which  commenced  in  one  reign 
also  Judicial  Notice,  vol.  12,  p.  163.  but  was  continued  into  another,  should 

6.  Course  v.  Stead,  4  Dall.  (U.  S.)  be  referred  to  as  a  statute   passed  at  a 

27;    Hinde  v.  Vattier,  5  Pet,   (U.  S.)  parliament  held  in  both  years  and  not 

398;   Owiiigs  V,  Hull,  9  Pet.  (U.  S.)  as  a  statute  passed  in  both  years.  Gibbs 

62s;  U.  S.  V,  Turner,  11  How.  (U.  S.)  v.  Pike,  8  M.  &  W.  223. 
668;  Pennington  r>.  Gibson,  16  How.        It  should  not  be  recited  as  passed  in 

(U.  S.)  65;  Covington  Drawbridge  Co.  both  years,  even  though  recited  in  a 

V.  Shepherd,   20   How.   (U.   S.)   230;  later  statute  as  having  been  so  passed. 

Cheever f.  Wilson,  9  Wall.  (U.  S.)  108;  Rex  r.  Biers,  i  Ad.  &  El.  327 ;  28  E.  C. 

Junction  R.  Co.  v.  Bank  of  Ashland,  L.  98. 
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of  a  statute  is  fatal ;  *  but  it  is  otherwise  if  the  part  misrecited  is 
immaterial.^  The  misrecital  of  a  public  statute  is  not  cured  by  a 
verdict,*  unless  the  misrecital  be  of  a  part  of  the  statute  which 
does  not  go  to  the  ground  of  the  action.*    The  misrecital  of  a 

The  misrecital  of  the  title  of  a*stat-  ment  being  only  a  continuance  of  the 

ute  is  immaterial  if  it  be  so  stated  that  session.    Anonymous,  12  Mod.  602;  2 

the  judges  are  enabled  to  know   that  Mod.  242;  Ld.  Rajm.  343;  Bac.  Abr. 

there  is  but  one  act  referred  to  and  to  Stat.  L. 

identify  the  act.     Reg.  v.  Westley,  Bell  It  has  been  held  that  the  misrecital 

C.  C.  193.  of  the  day  of  the  passage  of  an  act  by 

The  description  of  an  act  as  having  parliament,  though  fatal  in  a  declare- 

been  passed  in  the  twenty-fifth  year  of  tion,  is  not  so  in  the  plea  in  bar.  Wool- 

a  reign,  when  in  fact  the  parliament  in  sey  v,  Shepard,  i  Brownl.  196. 

ivhich  the  act  was  passed  was  contin-  An  averment  that  a  statute  was  made 

ued  by  prorogation  from  the  twenty-  on  a  certain  day  between  the  first  and 

fourth  to  the  twenty-fifth  year  of  the  second  years  of  the  reign  of  a  certain 

reign,  is  immaterial  and  does  not  con-  king,  is  fatal  for  repugnancy ;  it  being 

stitute  a  misdescription.  Rex  v.  Wind-  impossible  that  a    statute    should  be 

sor,  2  Chit.  513;  Nixon  7'.   Nanney,  i  passed  on  the  same  day  in  two  differ- 

Q^  B.  747  ;  41  E.  C.  L.  758.  ent  years.   Langly  v,  Haines,  Mo.  302; 

A  recital  of  7  Geo.  IV,  ch.  46, as  **An  2  Hawk,  ch.  25,  §  104. 

act  of  parliament  made  and  passed  in  If  the  declaration  conclude  "against 

the  seventh  year  of  the  reign  of  George  the  form  of  the  statute,"  the  misrecital 

IV,  for  (among  other  things)  the  bet-  will  not  be  fatal.  Piatt  i-.  Hale,  Ld. 
ter  regulating  copartnership  of  bank-  Raym.  382;  Plowd.  79,84;  Cro.  Car. 
crs  in  England,"  is  sufficient.     Esdaile  233;  Freem.  311.     The  reason  given  is 

V.  Maclean,  15  M.  &  W.  277.  that  the  judges  will  take  notice  of  the 
But  in  Beck  z\  Beverly,  11  M.  &  W.  true  contents  of  a  public  statute  which 

845,  it  was  held  that  in  reciting  a  stat-  ismisrecited,  but  if  the  declaration  con- 
ute  in  pleading,  the  whole  of  the  title  elude  *' against  the  form  of  the  afore- 
should  be  stated,  though  it  comprise  said  statute,"  or  *' by  force  of  the  afore- 
several  subject-matters  other  than  said  statute,"  the  misrecital  is  fatal;  the 
those  to  which  the  pleading  related.  pleader,  by  his  conclusion,  being  tied 

There  being  no  parliament  roll  for  to  the  misrecital  of  the  statute.    Bac. 

the  twenty- ninth  year  of   Elizabeth,  Abr.  Stat.  L. 

statutes  passed  in  that  year  relate  to  1.  Cro.  Car.  136,  622  ;  Ld.  Raym. 382; 

the  first  day  of  the  session  which  com-  2  Mod.  98 ;  Bac.  Abr.  Stat.  L. 

tnenced  in  the  twenty-eighth  year  of  The  omission  of  the  words  **  or  in  any 

her  reign.     Rumsey  r.  Tufnell,  2  Bing.  other  manner,"  in  undertaking  to  re- 

257;  Savage  7'.  Smith,  Black  R.  iioi.  cite  a  provision  of  8  Hen.  VI,  ch.  9,  that 

But  the  recital  of  a  statute  as  29  Eliz.  "  it  will  be  found  by  a  verdict  or  in  any 

under  a  videlicet  instead  of  28  Eliz.,  other  manner  by  due  form  of  law  as  a 

was     held     immaterial.      Holmes    v,  party,  etc.,"  has  been  held  fatal.    Farr 

Sparks,  12  C.  B.  242.  v.  East,  Cro.  Eliz.  186;  Ld.  Raym. 382. 

In   pleading  a   private   statute,  the  For  other  instances  of  fatal  omission, 

misrecitalof  the  day  of  the  commence-  see   Vanderplanhen   v.   Grifl^ith,  Cro. 

ment  of  the   parliament  in   which  it  Eliz.  263;  Cro.  Car.  136. 

was  made  has  been  held  fatal.    Bishop  2.  Bac.    Abr.    Stat.    L. ;   Cro.  Car. 

of  Norwich's  Case,  Mo.  551;  Ld.  Raym.  136,  522  ;  Ld.  Raym.  382;  2  Mod.  98; 

^*o,  343.  Ship  Nancy  v,  Fitzpatrick,  3  Cai.  (N. 

The  description  of  a  private  statute  Y.)  38.     See  also  Boyce  r.  Whitaker, 

In  a  declaration  as  having  been  made  Dougl.  97 ;  Mills  r.Wilkins,  6  Mod.  62. 

in  the  fourth  year  of  a  reign  instead  of  For  other  illustrations  of  this  rule,  see 

the  fourth  and  fifth  years  of  a  reign,  Crosse  7'.  Stanhope,  God b.  246;  2  Bulst 

has  been  held  fatal.     Rann  v.  Green,  47 ;  2  Mod.  99. 

Cowp.  746.  8.  Bac.  Abr.  Stat.  L. ;  Love  r.  Wot- 

A  description  of  a  statute  as  having  ton,  Cro.  Eliz.  245. 

been  made  on  a  particular  day,  will  be  4.  Bac.   Abr.    Stat.   L. ;   Boomer  v. 

fatal  if  it  appear  that  parliament  was  Cleve,  Styles.    See  also  Ship  Nancy  r. 

adjourned  on  that  day;  the  adjourn-  Fitzpatrick,  3  Cai.  (N.  Y.)  38. 
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private  statute  is  cured  by  a  verdict.^  A  recital  of  words  not  con- 
tained in  the  statute  has  been  held  to  be  surplusage  and  imma- 
terial.*   The  misrecital  of  the  title  of  a  statute  is  immaterial.* 

DC  Pboof  — 1.  Public  — <2:.  Domestic.  —  Courts  take  judicial 
notice  of  public  statutes  enacted  by  the  legislature  of  the  state 
wherein  the  court  is  held.*  The  burden  of  disproving  the  valid- 
ity of  a  statute  is  on  the  party  assailing  it.*'  A  statute  may  not 
be  declared  void  upon  the  allegations  or  admissions  of  a  party  as 
to  the  mode  of  enactment ;  the  facts  must  be  shown  by  the  legis- 
lative journals  or  by  other  competent  evidence.®  The  validity  of 
a  statute  is  a  question  for  the  court  and  not  for  the  jury.* 

b.  Foreign. — Generally  speaking,  authenticated  copies  of  writ- 
ten laws  or  other  public  instruments  of  a  foreign  government  are 
expected  to  be  produced.® 

The  usual  method  of  authenticating  a  foreign  statute  is  by  an 
exemplification  of  a  copy  under  the  great  seal  of  a  state ;  or  by 
copy  proved  to  be  a  true  copy  by  a  witness  who  has  examined  and 
compared  it  with  the  original ;  or  by  the  certificate  of  an  officer 
properly  authorized  by  law  to  give  the  copy,  which  certificate 
must  itself  also  be  duly  authenticated.® 

1.  Bac.  Abr.  Stat  L.  The  reason  Ind.  514;  95  Am.  Dec.  710;  Post  v.  Ken- 
given  is  that  adx'antage  should  have  dall  County,  105  U.  S.  668;  Walnut  v^ 
been  taken  of  the  misrecital  by  plea  of  Wade,  103  U.  S.  683;  Legg  v,  Annapo- 
»»///>/r^ror</,  or  by  showing  the  Stat-  lis,  42  Md.  224;  Ramsey  County  v. 
ute  to  be  otherwise.  Piatt  xf.  Hill,  Ld.  Heenan,  2  Minn.  330;  Weeks  v.  Smith, 
Raym.  382;  2  Mod.  241.  81  Me.  546;  Williams  v.  Taylor,  83  Tex. 

2.  Bac.  Abr.  L. ;  Bro.  Nug.  &  Surpl.,  667;  People  v.  Com'rs  of  Highways,  54 
pi.  a.  N.  Y.  278;  13  Am.  Rep.  581 ;  People  v. 

3.  Chance  z\  Adams,  Ld.  Raym.  77;  Chenango,  8  N.  Y.  317,  held  that  ob- 
Pasch.  8  W.  3;  Hargr.  324;  Attorney  jections  to  the  validity  of  a  law  are 
General  v,  Hutchinson,  Pasch.  15  Ch.  notavailable  unless  raised  bytheplead- 
2.    See  also   Ship   Nancy  v,  Fitzpat-  ing  or  on  the  return. 

rick,  3  Cai.  (N.  Y.)  38.    Contra^  Holt,  An  answer  aver  ring  that  a  statute  on 

C.  Jm  in  Mills  v,  Wilkins,  6  Mod.  62.  which  the  plaintiff's  right  is  grounded 

4.  See  Judicial  Notice,  vol.  12,.  was  illegally  passed  is  equivalent  to 
P- 154.  a  demurrer,    and   the    issue    thereon 

6.  People  z\  Lioewenthal,  93  111.  191 ;  should  be  tried  by  the  court  and  not 
State  T».  Kiesewetter,  45  Ohio  St.  254.      by  the  jury.     Scott  v.  Clark  County, 

6.  Happel  t\  Brethauer,  70  111.  166;     34  Ark.  283. 

32  Am.  Rep.  70;  Attorney-General  v.  8.  See    generally   Foreign   Laws, 

Rice,  64  Mich.  385 ;  Ryan  r.  Lynch,  68  vol.   8,   p.   437;  l  Greenl.  Ev.,  §487; 

111.160;  Legg  V.  Annapolis,   42  Md.  Story's  Conflict  of  Laws,  §  640;  Bailey 

203;  People  V.  Com'rs  of  Highways,  v.  McDowell,  2  Harr.  (Del.)  34;  Stan- 

54  N.  Y.  279;  13  Am.  Rep.  581 ;  Graves  ford  v.  Pruet,   27   Ga.   243;  State   v. 

V.  Alsap,  I  Arizona  274.  Twitty,  2  Hawks  (N.  Car.)  441;  Adams 

Inaccuracies  in  a  code  of  public  laws  v.  Gay,  19  Vt.  358;  1   Greenl.  Ev.,  §^ 

may  be  corrected  by  comparison  with  501,   508.     Citations    to    the    English 

the  original  in  the  office  of  the  secre-  statutes  and  authorities  are  not  suffi** 

tary  of  state.     Hunt  v,  Wright  (Miss,  cient  to  show  an  English  statute;  its 

1892),  II  So.  Rep.  608.  existence  and  contents  must  be  proved 

See  supra^  this  title,  Enactment,  as  any  other  fact.  Dickerson  v,  Mathe- 

7.  South  Ottawa  v,  Perkins,  94  U.  son,  50  Fed.  Rep.  73. 

S.  260;  Amoskeag  Bank  v.  Ottawa,  105  9.  i  Greenl.  Ev.,  $  487 ;  Story's  Con- 

U.  S.  667;   Blessing  v.  Galveston,  42  flict  of  Laws,  §  640;  Church  v.  Hub- 

Tex.  641 ;  Moody  v.  State,  48  Ala.  115;  bart,  2  C ranch  (U.  S.)  237;  Packard  v. 

17  Am.  Rep.  28;  Evans  v,  Browne,  30  Hill,  2  Wend.  (N.  Y.)  411 ;  Lincoln  t;« 
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Foreign  laws  may  also  be  proved  by  a  printed  volume  thereof 
which  a  witness  having  means  of  information  can  swear  was  rec- 
ognized as  authentic  and  received  by  the  courts  in  the  country 
in  which  such  laws  were  alleged  to  exist.* 

The  rule  requiring  foreign  statutes  to  be  proved  by  duly  authen- 
ticated copies  has  been  relaxed,  and  parol  testimony  has  been 
received  to  show  the  statute  law  of  a  foreign  country.*  Any  per- 
son having  probable  means  of  information  as  to  the  law  is  com- 
petent to  prove  it,  though  not  himself  a  lawyer.* 

Pattelle,  6  Wend.    (N.  Y.)  475.     In  mony.     The  Pawaschick,  2  Low.  (U. 

Bowles  V,   Eddy,  33  Ark.  645,  it  was  S.)  143 ;  Talbot  v.  Seeman,  1  Cranch 

held  that    statutes  of    another    state  (U.    S.)    i;    Church    v,    Hubbart,  2 

could   not  be  proved  by  certified  ab-  Cranch  (U.  S.)  187;  Stein  v.  Bowman, 

stracts  therefrom   made   by  a  notary  13    Pet.   (U.   S.)   209;    Livingston   r. 

public  of  that  state.    See  also  Exbm-  Maryland  In?.  Co.,  6  Cranch  (U.  S.) 

PLiFicATiON,  vol.  7,  p.  479.  274;  Ennis  v.  Smith,  14  How^.  (U.  S.) 

1.  Owen  V.  Boyle,  15  Me.  147;  32  400;  Wilcocks  r.  Phillips,  i  Wall.  Jr. 

Am.  Dec.  143;  Jones  v.  Maffet,  5  S.  &  (C.  C.)  47;    Robinson  r.  CliflFord,  2 

R.  (Pa.)  523 ;  O'Keefe  v.  U.  S.,  5  Ct.  of  Wash.  (U.  S.)  i ;  U.  S.  v.  Ortega,  4 

CI.  674;  Spaulding  v.  Vincent,  24  Vt.  Wash.  (U.  S.)  531 ;  Spaulding  v.  Vin- 

501,     In  this  case  there  is  a  dictum  to  cent,  24  Vt.  501 ;  Crosby  v.  Huston,  i 

the  effect  that  a  foreign  statute  cannot  Tex.  203. 

be  proved  by  parol  testimony.  2.  See  Foreign    Laws,    vol.  8,  p. 

The  testimony  of  any  credible  wit-  437,  and  authorities  there  cited ;  Har- 
ness, whether  lawyer  or  layman,  hav-  rowsr.  Downs,  9  R.  I.  446;  11  Am. 
ing  reasonable  means  of  information,  Rep.  283 ;  American  Ins.,  etc.,  Co.  r. 
is  competent  to  show  that  a  certain  Rosenagle,  77  Pa.  St.  507. 
volume  contains  the  statute  law  of  a  Foreign  laws  must  be  proved  like 
foreign  country  and  is  accepted  as  such  any  other  results  of  knowledge  and 
by  the  courts  and  the  public  at  large  experience  in  matters  of  which  no 
in  that  country.  Dundee  Mortgage,  knowledge  is  imputed  to  a  judge,  as 
etc.,  Co.  V.  Cooper,  26  Fed.  Rep.  665.  facts  are  proved,  by  witnesses  who  can 

In  People  v.McQuade,  85  Mich.  123,  state  from  their  own  knowledge  and 

the  testimony  of  a  minister  of  another  experience,  gained  by  study  and  prac- 

state  performing  a  marriage  ceremony  tice,  not  only  what  is  the  written  law 

there,  that  a  book  containing  the  stat-  but  also  what  is  the  proper  construc- 

ute  of  that  state  was  the  only  compila-  tion  and  effect  of  that  law  as  applicable 

tion  of  its  laws ;  that  he  had  seen  it  to  the  case  in  hand.    Nelson  r.  End- 

used  in  the  courts  of  that  state  as  a  port,  8  Beav.  527. 

compilation  of  its  laws  for  twenty  years  A  witness  testifying  as  to  a  foreign 

was  admitted  under  provision  of  the  law  may  resort  to   a  foreign  law  book 

Michigan  laws,  that  the  statute  law  of  to  refresh  his  memory  or  to  correct  and 

another  state  might  be  proved  among  confirm  his  opinion,  "but  the  law  itself 

other  ways  by  printed  copies  thereof  if  must   be  determined    upon   his  testi- 

commonly  admitted  in  the  courts  of  mony.     Sussex  Peerage  Case,  11C.& 

that  state  as  prima  facie  evidence  of  F.  85. 

its  laws.  -   The  testimony  of  a  person  skilled  in 

In  Lacon  v.  Higgins,  3  Stark.  178,  a  the  foreign   law^  will   be  admitted  to 

printed  copy  of  the  French  Code  pro-  prove  that   law.       Baron    De  Bode's 

duced  by  the  French  Consul,  resident  Case,  8  (^  B.  208;  55  E.  C.  L.  208. 

in  London,  who  obtained  it  at  a  book-  But  he  should  state   the  law  on  his 

seller's  shop  in  Paris,  was  admitted  as  knowledge  and  not  read   fragments  of 

evidence  of  the  law  of  France  upon  a  code  as  the  law.     Cocks  t'.  Purday, 

which  the  court  would  act.  2  C.  &  K.  269;  61  E.  C.  L.  268.* 

District  Court  In  Admiralty. — The  law  3.  Vander  Donckt  r'.  Thellusson,  8 

of  any  foreign  country  may  be  proved  C.  B.  812;   65  E.  C.  L.  811 ;   Chatta- 

in  the  United  States  district  court  in  nooga,  etc.,  R.  Co.  f.  Jackson,  86  Ga. 

admiralty   by    printed    statute   books,  676;  13  S.  E.  Rep.  109. 

reports,  text  writers,  and  expert  testi-  A  witness  whose    knowledge  of  a 
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It  is  provided  by  an  act  of  Congress  passed  pursuant  to  the 
constitution  of  the  United  States,  that  the  statutes  of  a  sister  state 
shall  be  received  in  the  courts  of  the  other  states  of  the  Union 
when  authenticated  under  the  great  seal  of  the  state.*  This 
method,  though  the  safest,  is  not  exclusive,  and  by  statute  in 
most  of  the  states  the  statute  laws  of  a  sister  state  may  be  proved 
by  the  production  of  a  printed  statute  book  of  such  state  pur- 
porting on  its  face  to  have  been  published  by  authority.*  Where 
a  code  or  statute  of  another  state  has  been  published  by  author- 

» 

foreign  law  is  derived  solely  from  his  great  seal  of  the  state.  The  seal  of  the 
studies  of  that  law  at  a  university  in  secretary  of  state  cannot  be  regarded 
such  foreign  country,  is  incompetent  as  the  seal  of  the  state.  Sisk  v.  Wood- 
to  prove  what  the  law  of  that  country  ruff,  5  HI-  iS- 

is.    Bristow  z\  Sequecille,  5  Exch.  275 ;  2.  Comparet  v,  Jernegan,  5  Blackf. 
or  its  operation  and  effect.  In  re  Bo-  (Ind.)  375;  Commercial,  etc.,  Bank  v. 
nelli,  L.  R.,  i  P.  Div.  69.  Patterson,  2  Cranch  (C.  C.)  346;  Rock- 
The  certificate  of  an  ambassador  un-  ville,  etc.,  Turnpike  Co.  v,  Andrews,  2 
der  his  official  seal  is  admissible  evi-  Cranch  (C.  C.)  451 ;  Vaughn  xk  Grif- 
dence  of  the  law  of  his  country  as  to  feth,  16  Ind.  353  ("by  authority"  and 
the  validity  of  a  testamentary  paper,  by  the  "state   printer"  sufficient;  see 
In  re  Klingeman,  3  S.  &  T.  18.  Crake  x\  Crake,  18  Ind.  156);  Mullen  v. 
An  English  Roman  Catholic  bishop  Morris,  2  Pa.  St.  85;  Stewart  v.  Swanzy, 
is  conipetent,  as  a  person  skilled  in  the  23  Miss.  502;  Emery  v.  Berry,  28  N.  H. 
matrimonial   law  of  Rome,  to  prove  473;  61  Am.  Dec.  622.  (In  Cjoodwin  v. 
that  law  as  a  witness.     Sussex  Peerage  Appleton,  22  Me.  453,  a  printed  volume 
Case,  II  C.&  F.  85.  of  statutes,  in  which  a  former  statute 
1.  U.  S.  Rev.  Stat.,  §  905.  was  referred  to  and  repealed,  was  com- 
Copies  of  state  laws  authenticated  petent  evidence  of  that  former  law). 
b_v  the  seal  of  the  state  are  conclusive  Thomas  v.  Davis,  7  B.  Mon.  (Ky.)  227. 
evidence  of  their  verity  in  all  courts  in  {Kentucky   by   statute    provided   that 
the  Uni fed  States  without  any  other  properly  certified  printed  laws  of  other 
formality.     In  absence  of  all  proof  to  states  should  be  proof  of  those  laws;  see 
the  contrary,  the  presumption  is  that  Biesenthal  x'.  Williams,   i    Duv.  (Ky.) 
the  seal  was  affixed  by  the  proper  of!i-  329;  85  Am.  Dec.  629) ;  Cox  v.  Robinson, 
cer.    U.  S.  7'.  Amedy,   11   Wheat.  (U.  2  Stew.  &  P.  (Ala.)  91;  Hawrich  v.  An- 
S.)  392;  U.  S.  t'.  Johns,  4  Dall.  (U.  S.)  drews,  9  Port.    (Ala.)   9;    Clanton  v, 
412 ;  State  v,  Carr,  5  N.  H.  367.  Barnes,  50  Ala.  260 ;  Hawes  v.  State,  88 
The  exemplification  may  be  of  such  Ala.  71  ;  Clarke  v.  Bank  of  Mississippi, 
part  of  a  statute  as  bears  on  the  point  10  Ark.  516 ;  3  Am.  Dec.  248;  Barkman 
of  dispute,  and  need  not  be  the  whole  v.   Hopkins,    11    Ark.   157;    Dixon   v, 
statute.    Grant  v.   Henry  Clay  Coal  Thatcher,  14  Ark.  141 ;  Yarbrough  v. 
Co.,  80  Pa.  St.  20S.  Arnold,  20  Ark.  592 ;  Charlesworth  v, 
A  copy  of  an  act  of  the  legislature  Williams,  16  111.  338;    Eagen  v.  Con- 
made  and  certified  as  true  by  the  clerk  nelly,  107  111.  458;   Cochran   v.  Ward 
of  the  federal  court,  with  the  certificate  (Ind.  1892),  29  N.  E.  Rep.  795;  Magee 
of  the  governor  as  to  the  official  capa-  v.  Sanderson,  10  Ind.  261 ;  Line  v.  Mack, 
city  of  the  clerk,  and  sealed  with  the  14  Ind.  330;  Lattourett  r.  Cook,  i  Iowa 
greatsealof  state,  is  a  sufficient  authen-  i;  43  Am.  Dec.  428;    Zimmerman  v, 
tication  of  the  act  under  the  act  of  Con-  Helser,  32  Md.  274 ;  Herryman  v.  Rob- 
gress  to  entitle  it  to  be  read  as  evidence  erts,  52  Md.  64 ;  Raynham  v.  Canton, 
in  the  court  of  another  state.     Rice's  3  Pick.  (Mass.)  293;  Ashley  v.  Root,  4 
Succession,  21  La.  Ann.  614.  Allen  (Mass.)  504;  Merrifield  v.  Rob- 
Statutes  authenticated  as  directed  by  bins,  8  Gray  (Mass.)  150;  Baughan  t;. 
acts  of  Congress  are  admissible  in  evi-  Graham,  i  How.  (Miss.)  220;  Bright  v. 
dence  though  not  authenticated  accord-  White,  8  Mo.  421 ;  Lord  v.  Staples,  23 
ing  to  the  law  of  the  state  in  which  N.  H.  448;  Toulandon  t?.  Lachenmeyer, 
they  were  offered  in  evidence.    Ansley  6  Abb.  Pr.  N.  S.  (N.  Y.)  215 ;  Biddis  v. 
t'.Meikle,  81  Ind.  260.  James,  6  Binn.  (Pa.)  321 ;  6  Am.  Dec. 
The  act  must  be  authenticated  by  the  456 ;  Gray  v.  Monongahela  Nav.  Co.,  2 
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ity,a  reprint  of  such  book  is  admissible  in  evidence  without  other 
evidence  of  its  sanction  by  the  government  of  such  state.^ 

There  is  a  conflict  of  authority  as  to  whether  the  existence  and 
contents  of  a  foreign  law  is  a  question  for  the  court  or  for  the 
jury ;  this  conflict  has  been  set  out  elsewhere.* 

2.  Private. — The  general  rule  of  the  common  law  is  that  a 
printed  statute  book  is  not  evidence  of  a  private  act  ;•  but  that 
the  act  must  be  proved  by  exemplified  copy  or  other  com- 
mon-law method  of  proof.^  But  by  statute  in  England,^  and 
generally  in  the  states  of  the  Union,  copies  of  private  acts  pur- 
porting to  have  been  printed  by  authority  are  admissible  in  evi- 
dence in  the  courts  of  the  state  in  which  the  act  was  passed.*  If 
a  private  act  contain  a  clause  providing  that  it  shall  be  judicially 
noticed,  the  production  of  an  examined  copy,''  or  copy  printed  by 
public  authority,  cannot  be  required.® 

X.  IKTEBPSETATIOH  AND  C0H8TBUGTIOH— 1.  Meaning  of  the  Terms. 

— Interpretation  differs  from  construction  in  that  the  former  is 
the  art  of  finding  out  the  true  sense  of  any  form  of  words;  that 
is,  the  sense  which  their  author  intended  to  convey  ;  and  of  en- 
abling others  to  derive  from  them  the  same  idea  which  the  author 
intended  to  convey.  Construction,  on  the  other  hand,  is  the 
drawing  of  conclusions  respecting  subjects  that  lie  beyond  the 
direct  expressions  of  the  text,  from  elements  known  from  and 
given  in  the  text— conclusions  which  are  in  the  spirit,  though  not 
within  the  letter  of  the  text.  Interpretation  only  takes  place  if 
the  text  conveys  some  meaning  or  other.  But  construction  is 
resorted  to  when,  in  comparing  two  different  writings  of  the  same 

W.  &  S.  (Pa.)  156;  37  Am.  Dec.  500;  vol.  19,  p.  635;  Foreign  Laws,  vol.8, 

Kean  v.  Rice,  12  S.  &  R.  (Pa.)   203,  p.  438. 

citing  the  case  of  Young  v.  The  Bank  3.  Duncan  v.  Duboys,  3  Johns.  Cas. 

of  Alexandria,  4  Cranch  (U.  S.)  388;  (N.  Y.)   125.    In  this  case,  however, 

Tenant  7*.  Tenant,  1 10  Pa.  St.  478;  Mar-  the  court  said  there  had  been  instances 

tin  V.  Payne,   11   Tex.  292;  Cowell  t'.  in  which  the  printed  statute  book  had 

State,  16  Tex.  App.  57 ;  State  v.  Stade,  been  admitted  as  evidence  of  a  private 

1  D.  Chip.  (Vt.)  303;  State  i\  Abbey,  act.     Gilb.  13;  12  Vin.8i,  pi.  2;  it  was 

29Vt.  60;   67  Am.  Dec.  754;   U.  S.  v.  intimated  that  perhaps  a  private  act 

Noelke,  17  Blatchf.  (U.  S.)  554;  Wright  might   be  given   in   evidence  against 

V,  U.  S.,  15  Ct.  of  Cl.  80.  the  party  Tor  whose   benefit  the  act 

A  volume  of  state   laws  purporting  was  passed,  since  he  was  presumed  to 

on  the  title  page  to  have  been  "  printed  be  conusant  of  it  and  could  not  be  sur- 

by  order  of  the  governor."  sufficiently  prised  by  the  evidence, 

shows  publication  by  authorit}'.     Wilt  4.  i  Greenl.  Ev.,  ^%  501,  508. 

V.  Cutler,  38  Mich.  189.     See  also  Pa-  5.  13  &  14  Vict.  ch.  21,  \  7;  Lacon  v. 

cific  Pneumatic  Gas  Co.  v.  Wheelock,  Higgins.  3  Stark.  178. 

44  N.  Y.  Super.  Ct.  566.  6.  See  JuDid^AL  Notice,  vol.  12,  p. 

In  an  action  on  a  judgment  of  an-  167,  and  the   compilations  of  general 

other  Slate  and  the  statute  of  that  state,  public  laws  of  the  several  states, 

a  plea  of  nul  tiel  record   admits  the  7.  Beaumont  x\  Mountain,  10  Bing. 

statute  and  dispenses  with  proof  there-  404:   25   E.  C.   L.  183;  Woodward  r. 

of.     Jackson  v.  Baxter,  i  Ind  42.  Cotton,  6  C.  &  P.  491 ;  25  E.  C.  L.  505. 

1.  Fernandez  v.  State.  25  Tex.  App.  8.  Forman  x\  Dawes,  C.  &  M.  127; 
538;  Ellis  7'.  Wiley,  17  Tex".  134.  41   E.  C.  L.  75;  Woodward  v.  Cotton, 

2.  QUESTIONS  OF  Law  and  Fact,  6  C.  &  P.  491. 
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individual,  or  two  different  enactments  by  the  same  legislative 
body,  there  is  found  contradiction  where  there  was  evidently  no 
intention  of  such  contradiction  one  of  another ;  or  where  it  hap- 
pens that  part  of  a  writing  or  declaration  contradicts  the  rest. 
When  this  is  the  case,  and  the  nature  of  the  document  or  declara- 
tion,  or  whatever  else  it  may  be,  is  such  as  not  to  allow  us  to 
consider  the  whole  as  being  invalidated  by  a  partial  or  other  con- 
tradiction, then  resort  must  be  had  to  construction  ;  so,  too,  if 
required  to  act  in  cases  which  have  not  been  foreseen  by  the 
fraraers  of  those  rules,  by  which  we  are  nevertheless  obliged,  for 
some  binding  reason,  faithfully  to  regulate  as  well  as  we  can  our 
action  respecting  the  unforeseen  case,^  In  common  use,  however, 
the  words  are  used  interchangeably  as  embracing  all  that  is  prop- 
erly covered  by  both  when  each  is  used  in  a  sense  strictly  and 
technically  correct,  and  so  they  are  employed  throughout  this 
article. 

2.  Olject. — Statute  law  is  the  will  of  the  legislature,  and  the 
object  of  all  judicial  interpretation  of  statutes  is  to  determine 
what  intention  is  conveyed,  whether  expressly  or  by  implication^ 
by  the  language  used.* 

1.  The  foregoing  definition  is  taken  Denton  v.  Reading,  22  La.  Ann.  607  ; 
from  Cooley's Const.  Lim.  (6th  ed.),  p.  State  t*.  Forkner,  70  Ind.  241 ;  Robin- 
51.  See  also  Interpretation,  vol.  son  v.  Schenck,  102  Ind.  307;  Middle- 
II,  p.  507.  ton  V.  Greeson,   106  Ind.  18;  Miller  v, 

CoiiBtmctlon  of  PartlciUar  Words  and  State,  106  Ind.  415;  Spencer  v.  State, 

PbrasM  Uaed  In  Statutes. — P'orthecon-  5  Ind.  56;  Clare  7.  State,  68  Ind.  17; 

struction    of     particular     words    and  Taylor  z\  Washington  County,  67  Ind, 

phrases  as  used  in  various  statutes,  as  383;  Storms  t^.  Stevens,  104  Ind.  46; An- 

well  as  in  wills,  contracts,  or  other  in-  derson  v.  Chicago,  etc.,  R.  Co.,  117  111. 

struments,  reference  should  be  made  26;  State  v.  McMahon,  53  Conn.  407; 

to  the  specific  titles  throughout  the  55  Am.  Rep.  140;  Ex  parte  Marma- 

Encyclopsedia.  duke,  91    Mo.  228;  60   Am.  Rep.  250; 

2.  I  Kent's  Com.  46S;  Lieber  Leg.  Tynan  v.  Walker,  35  Cal.  634;  95  Am. 
Herm.  87;    Leases'   Case,   5   Rep.  6;  Dec.  152. 

Pray  v.  Edie,  i   T.   R.313;  U.  S.  v.        In  People  v.  Greene  County,  13  Abb. 

Fisher,  2  Cranch  (U.  S.)  399;  Cleave-  N.  Cas.   (N.    Y.)   424,    Westbrook,  J., 

land  v.  Norton,  6  Cush.  (Mass.)  380;  said:   ** Any  attempted  construction  of 

Com. r,  Kimball,  24  Pick.  (Mass.)  366;  the  act   which   departs   from  its  lan- 

35  Am.  Dec.  326;  McCluskey  v.  Crom-  guage,  and  purporting  to  be  based  on 

vrell,  II  N.Y.601 ;  People  v.  New  Yoi:k  the  intention  of  the  legislature,  in  the 

Cent  R.  Co.,  13  N.   Y.   78;  Burch  v.  absence  of  any  key  to  the  meaning  of 

Newbury,    10   N.   Y.  391;    People  v.  the  \vords  afforded  by  other  parts  of 

Com'rs  of  Taxes,  95  N.  Y.  554;    Pur-  the  act,  is  mere  speculation,  and  must 

dy  V.  People,   4   Hill    (N.   Y.)    397;  necessarily  vary  with  the  convictions 

Smith    V,    People,    47    N.     Y.    330;  of   the   reasoner  as  to  what  the  law 

Waller  v.  Harris,  20  Wend.    (N.  Y.)  should  have  been." 
561 ;  32  Am.  Rep.  590;  Noble  v.  State,        Mr.  Justice  Story  said  :   "  What  the 

I  Greentr  (Iowa)  325;  Scaggs  v.  Balti-  legislative  intent  was  can  be  derived 

more,  etc.,  R.  Co  .  10  Md.  268 ;  Hess  v.  only  from  the  words  they  used,  and  we 

Poultney,  10  Md.  25^^;  Ex  parte  Trap-  cannot  speculate  beyond  the  reasona- 

nall,  6Ark.  9;  Keener  r.  State,  iS  Ga.  ble  import  of  these  words;  the  spirit 

194;  63  Am.  Dec.  269;  Fitzpatrick  v,  of  the  act  must  be  gathered   from  the 

Gebhart,  7  Kan.  35 ;  Bonds  v.  Greer,  words  of  the  act  and  not  from  conjec- 

56Miss.  716;  New  Orleans,  etc.,  R.  Co.  tures  aliunde^^     Gardner  t;.  Collins,  2 

i.  Hemphill,   ^5  Miss.   17;   Virginia,  Pet.  (U.  S.)  93;   Brewer  t^.   Blougher^ 

etc.,  R.  Co.  f.  Lyon  County,6  Nev.  68;  14  Pet.  (U.  S.)  178. 
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3.  Literal  Constrnction. — The  first  and  most  elementary  rule  of 
construction  is  that  it  is  to  be  assumed  that  words  and  phrases 
are  used  in  their  popular  and  common  acceptation,  unless  the 
subject-matter  indicates  that  they  are  used  in  a  technical  sense ; 
as  when  used  in  reference  to  a  particular  trade,  business,  or  trans- 
action ;  and  from  this  presumption  it  is  not  allowable  to  depart 
unless  adequate  grounds  appear  for  concluding  that  such  inter- 
pretation does  not  give  the  real  intention  of  the  legislature.^ 
v  If  the  language  is  clear  and  admits  of  but  one  meaning,  there  is  no 
room  for  construction.  It  is  not  allowable  to  interpret  that  which 
has  no  need   of  interpretation.*     In  such  a  case  any  departure 

**The     primary     and    fundamental  v.  Cull,  L.   R.,  7   C.  P.  234;  Reg.  v. 

question  in   the  construction  of  statu-  Castro,  L.  R.,  9  Q^  B.  360;  Bailey  v. 

tory  provisions  is  this,  What  did  the  Com.,   11    Bush  (Ky.)  688;    Slate    v, 

legislature    intend  in  the  enactment  of  Clarksville,  etc..  Turnpike  Co.,  2  Sneed 

the    statute?"    Miller     v.    State,    106  (Tenn.)  88;  Levy  v.  McCartee.  6  Pet. 

Ind.415.  (U.  S.)  102;  Murray  v.  State,  21  Tex. 

"The  chief  thing  to  be  explored  is  App.  62o;57  Am.  Rep.  623;  Maillard 

the  intention.".   State  v,  Forkner,  70  z\  Lawrence,  16   How.   (U.   S.)  251; 

Ind.  241.  State    v,     Payne      County     (Oregon 

"  In  the  construction  of  statutes  the  1892),  29   Pac.    Rep.  787;  "^Quigley  v. 

prime  object  is  to  ascertain  and  carry  Gorham,  5  Cal.  418;  63  Am.  Dec.  139; 

out  the  purpose  of  the  legislature    in  Weill  v.  Kenfield,  54  Cal.  iii;  Steere 

their  enactment.   To  do  this,  the  words  v.    Brownell,   124   lU.  27;   Martin  v. 

used  in  the  instrument  should  be  first  Hunter,  i  Wheat.  (U.  S.)  326;  State  v. 

considered  in    their  literal   and   ordi-  Engle,  21  N.  J.  L.  354;  Clark  t*.  Balti- 

nary  signification  ;  but  it  is  often  nee-  more,  29  Md.  283;  Parkinson  v.  State, 

essary  to  inquire  beyond  such   mean-  14  Md.  184;  74  Am.  Dec.  522;  Jackson 

ing  of  words."      Evansville  v.  Sum-  v.  Lewis,  17  Johns.  (N.  YO  475;John- 

mers,  108  Ind.  192.  son  v.  Hudson  River  R.  Co.,  49  N.  Y. 

In  People  v.  Com'rs,  etc.,  95  N.  45^;  People  x*.  Tighe,  5  Hun  (N.  Y.) 
Y.  554,  Earl  J.,  said:  **  It  is  the  ob-  26;  Clark  v,  Utica,  18  Barb  (N.  Y.) 
ject  of  all  interpretation  and  con-  451;  Gyger's  Estate,  65  Pa.  St  311; 
struction  of  statutes  to  ascertain  the  Fisher  v,  Counard,  100  Pa.  St.  63; 
intention  of  the  law-makers,  and  this  Schriefer  v.  Wood,  5  Blatchf.  (U.  S.) 
is  generally  accomplished  by  a  literal  215;  Cummings  v.  Coleman,  7  Rich, 
readingofthewordsused.  .  '.  Lieber,  Eq.  (S.  Car.)  509;  62  Am.  Dec.  402. 
in  his  Legal  and  Political  Hermeneu-  Technical  Words. — In  Unwin  r.  Han- 
tics,  page  1 1,  very  aptly  dcfinesinterpre-  son  (1891),  2  Q^  B.  115,  Esher,  M.  R., 
tation  as  the  art  of  finding  out  the  true  said  :  '*  If  an  act  deals  with  matters  af- 
sense  of  any  form  of  words — that  is,  the  feeling  everybody  generally,  the  words 
sense  which  their  author  intended  to  used  have  the  meaning  attached  to 
convev — and  of  enabling  others  to  de-  them  in  the  common  or  ordinary  use 
rive  from  them  the  same  idea  which  of  language.  If  an  act  is  passed  with 
the  author  intended  to  convey."  reference  to  a  particular  trade,  busi- 

1.  9  Bacon's  Abr.,  tit.  ^/^r/w/^.v  i;  Rex  ness,   or  transaction,   then   the  words 

T'.  Pease,  4  B.  &  Ad.  31 ;  24  E.  C.  L.  17;  used  have  the  meaning  that  every  one 

Rex  V.  Turvey,  2  B.  &  Ad.  522  ;  Becke  conversant  with  that  trade,  business, 

7*.  Smith,  2  NI.  &    W.  195;   Everett  v.  or  transaction  would  assign   to  them, 


son,  1 1  C.  B.  755;  7-^  E.  C.  L.  755 ;  Mai-  Words. 

Ian  V.  May,  13  M.  &  W.  511  ;  Mattison  2.  U.S.  v.  Fisher,  2  Cranch  (U.  S.) 

V.  Hart,  14  C.  B.  385;  78  E.  C.  L.  3S3;  386;    Clay  v.  Erhardt,  48  Fed.  Rep. 

Grey  v.   Pearson,  6  H.  L.   Cas.    106;  293;  U.  S.  v.  Hartwell,  6  Wall,  (U.  S.) 

Abbott  T'.  Middleton,  7  H.  L.  68;    At-  395;  U.   S.  v,   Wiltberger,  5   Wheat 

torney  Gen*l  v.  Westminster  Cham-  (U.  S.)  95;  Frye  r.  Chicago,  etc.,  R. 

bers  Assoc,  i  Exch.  Div.  476 ;  Austin  Co.,  73  111.  399 ;  Martin  v.  Swift,  120 

298 


iBtarpratstloB  and  Conitniotion.    STA  TUTES. 


Literal  Conftnietioii. 


from  the  language  used  would  be  an  unjustifiable  assumption  of 
legislative  power.^  And  where  the  language  is  susceptible  of  but 
one  meaning,  it  must  receive  that  meaning,  although  such  con- 
struction leads  to  results  which  are  absurd  or  mischievous.  Courts 
are  not  to  tamper  with  the  clear  and  unequivocal  meaning  of 
words  used,  although  the  consequences  may  not  be  such  as  were 
contemplated  by  the  legislature.  There  can  be  no  departure  from 
the  plain  meaning  of  a  statute  on  grounds  of  its  unwisdom  or  of 
public  policy.*   " 


III.  489;  Deere  v.  Chapman,  25  111. 
610;  79  Am.  Dec.  350;  Beardstown  v. 
Virginia,  76  111.  34 ;  Stuart  v.  Hamil- 
ton, 66  111.  353;  Pearce  xk  Atwood,  13 
Mass.  324;  McCIuskey  xy.  Crom'well, 
II  N.  Y.ooi;  Rosenplaenter  t;.  Roessle, 
54  X.  Y.  262;  Johnson  r.  Hudson 
River  R.  Co.,  49  N.  Y.  455  ;  People  v, 
Schoonmaker,  63  Barb.  (N.  Y.)  49; 
Newell  t'.  People,  7  N.  Y.  97 ;  Furey 
r.  Gravesend  Tp.,  104  N.  Y.  405  ;  Ben- 
ton r.  Wickwire,  54  N.  Y.  226;  Cam- 
den, etc,  R.  Co.  7'.  ComVs  of  Appeal, 
18  N.  J.  L.  71 ;  Dodge  r.  Love,  49  N.T. 
L.  235;  Townsend  v.  Brown,  24  N.  J. 
L.  80;  Douglass  V,  Essex  County,  38  N. 
J.  L.  214;  Allen  f.  Mutual  F.  Ins.  Co., 
2  Md.  hi;  Maxwell  v.  State,  40  Md. 
293 ;  Smith  i\  State,  66  Md.  215 ;  Cear 


are  mere  aids  to  be  invoked  where  the 
meaning  is  clouded  are  not  to  be  re- 
garded." Western  Union  Tel.  Co.  r. 
Hewett  (D.  C.  1886),  2  Cent.  Rep.  694. 

**  Even  when  a  court  is  convinced 
that  the  legislature  really  meant  and 
intended  something  not  expressed  by 
the  phraseology  of  the  act,  it  will  not 
deem  itself  authorized  to  depart  from 
the  plain  meaning  of  the  language 
which  is  free  from  ambiguity."  Smith 
7'.  State,  66  Md.  215. 

"  If  the  words  embody  a  definite 
meaning,  which  involves  no  absurdity, 
and  no  contradiction  between  different 
parts  of  the  same  writing,  then  that 
meaning  apparent  upon  the  face  of  the 
instrument  is  the  one  which  alone  we 
are  at  liberty  to  sav  was  intended  to  be 
foss  V.  State,  42  Md.  403;  Bradbury  v,    conveyed.     In  sucfi  a  case  there  is  no 


Wagenhorst,  54  Pa.  St.  182;  Rich  7'. 
Keyser,  54  Pa.  St.  86;  Selden  v.  Hall, 
21  Mo.  App.  452;  St.  Louis,  etc.,  R. 
Co.  r.  Clark,  53  Mo.  214;  Bidwell  x\ 
Whitaker,  i  Mich.  4S0 ;  Swift  r.  Luce, 
27  Me.  285;  Pitt  7'.  Acosta,  18  Fla. 
270;  Case  V.  Wildridge,  4  Ind.  51; 
Kilpatrick  z\  Byrne,  25  Miss.  571 ;  Koch 
V.  Bridges,  45  Miss.  247 ;  Green  7'. 
Weller.  32  Miss.  652 ;  Virginia,  etc.,  R. 
Co,  V.  Lyon  Countv,  6  Nev.  68;  Enck- 
ing  V.  Simmons,  z%  Wis.  272 ;  Tynan 
7'.  Walker,  35  Cal.  634;  95  Am.  Dec. 
1^2;  York,  etc.,  R.  Co.  7'.  Queen,  1 
El.  &  Bl.  864;  72  E.  C.  L.  864;  Gains 
:.  Gains,  2  A.  K.  Marsh.  (Ky.)  190;  12 


room  for  construction.  That  which 
the  w^ords  declare  is  the  meaning  of 
the  instrument,  and  neither  courts  nor 
legislatures  have  the  right  to  add  to 
nor  take  away  from  that  meaning." 
Newell  7*.  People,  7  N.  Y.  97. 

1.  Newell  Universal  Mill  Co.  x\ 
Muxlow,  115  N.  Y.  170;  Frye  7».  Chi- 
cago, etc.,  R.  Co.,  73  111.  399;  Foley  7'. 
People,  I  111.  32. 

2.  Sedg.  on  St.  and  Const.  Law  231 ; 
Cooley  Const.  Lim.  197  (5th  ed.) ; 
Nixon  V.  Phillips,  21  L.  J.  Ex.  90; 
7  Exch.  192 ;  Midland  R.  Co.  7-.  Pye, 
10  C.  B.N.  S.  179;  Abel  7'.  Lt-e,  L 
R.,  6   C.  P.  371 ;   Ornamental   Wood- 


Am.  Dec.  375;  Jlex  7'.   Hodnett,  i   T.     work  Co.   v.    Brown,  2    H.  &  C.   63; 

Biffin  7;.  Yorke,  5   M.  &  G.  437;  Rich- 


K.  96;  Rex  7'.  Banbury,  i  Ad.  &  El. 
112;  28  E.  C.  L.  57*' Woodbury  7-. 
Verry,  18  Ohio  St.  456;  Ayers  7'.  Trego 
C  ounty,  37  Kan.  240;  In  re  Hinkle,  31 
Kan.  712;  Rudderow  7'.  State,  31  N. 
J.L.  512. 
"The  first  and  cardinal  rule  in  the 


ards  7'.  McBride,  8  Q^  B.  Div.  119; 
Pray  v.  Eddy,  i  T.  R.  313;  Crawford  7'. 
Spooner,  6  Moore  P.  C.  9;  Municipal 
Bldg.  Soc.  7'.  Kent,  9  App.  Cas.  273; 
Philpott  7'.  St.  George's  Hospital.  6.H. 
L.  Cas.  338;  Abley  7'.  Dale,  11  C.  B. 


interpretation  of  a  statute  is  to  look  to     391 ;   73  E.  C.  L.   390;    In  re  British 


the  statute  itself,  the  meaning,  the 
•cope,  and  the  object  of  the  statute; 
and  if  upon  the  face  of  it  you  can  gather 
plainly  what  the  intention  of  the  legis- 
lature was,  those  incidental  rules  which 


Farmers,  etc.,  Co.,  48  L.  ].  Ch.  56; 
Reg.  7'.  Skeen,  28  L.  J.  M.  C  94;  Reg. 
7'.  Tonbridge,  13  Q^  B.  Div.  342  ;  Notley 
V.  Buck,  8  B  &  C.  164 ;  15  E.  C.  L.  178; 
Gwynne  r.  Burnell,  6  Bing.  N.  Cas. 
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453 1  37  E-  C.  L.  451 ;  In  re  Goodhue,  Lord  Blackburn  said  :  "  No  court  is 
19  Grant.  Ch.  (Ont.)  384;  Toronto  entitled  to  depart  from  the  intention 
V.  Crookshank,  4  Q^  B.  (Ont.)  309,  318;  of  the  legislature  as  appearing  from 
U.  S.  7>.  Fisher,  2  Cranch  (L\  S.)  399;  the  words  of  the  act,  because  it  is 
St.  Paul,  etc.,  R.  Co.  t'.  Phelps,  137  U.  thought  unreasonable.'*  Countess  of 
S.  t;28;  Union  Pac.  R.  Co.  v.  U.  S.,  10  Rothes  v.  Kirkcaldy,  7  App.  Cas.  702. 
Ct.of  CI.  548;  Hadden  7-.  Barney.  5  In  Doe  r.  Considine,6  Wall.  (U.  S.) 
Wall.  (U.  S.)  107 ;  Sturges  7'.  Crownin-  458,  the  court  insisted  upon  a  literal 
shield,  4  Wheat.  (U.  S.)  202  ;  Calder  v.  construction  of  the  statute  where  there 
Bull,  3  Dall.  (U.  S.)  399;  U.  S.  v,  was  no  ambiguity  in  the  terms,  al- 
Warner,4  McLean  (U.  S.)  463;  Bennett  though  the  result  was  to  give  an  intes- 
V.  Worthington,  24  A  rk.  494 ;  Horton  r;.  tate's  estate  away  from  his  next  of  kin. 
Mobile  School  Com'rs,  43  Ala.  598;  In  Koch  7'.  Bridges,  45  Miss.  259^ 
Bartlett  v.  Morris,  9  Port.  (Ala.)  266;  Peyton,  C.  J.,  said  :  "The* courts  have 
Reynolds  v.  Holland,  35  Ark.  56;  Far-  no  other  duty  to  perform  than  to  exe- 
rel  Foundry  t*.  Dart,  26  Conn.  376;  cute  the  legislative  will,  without  any 
Wriglit  V.  Defrees,  8  Ind.  29S;  Fitz-  regard  to  their  own  views  as  to  the 
patrick  t-.  Gebhart,  7  Kan.  35 ;  Dud-  wisdom  or  justice  of  the  particular  en- 
ley  V.  Reynolds,    i    Kan.  285;    Sneed  actment." 

V.  Com.,  6  Dana  (Ky.)  339;  Bosley  An  act  which  imposed  a  penalty  on 
V.  Mattingly,  14  B.  Mon.  (Ky.)  73:  any  person  who  piloted  a  ship  in  the 
Clark  T'.  Maine  Shore  R.  Co.,  81  Me.  Thames,  before  he  was  examined  and 
477  ;  Coffin  V.  Rich,  45  Me.  507;  71  Am.  admitted  as  a  Trinity  House  pilot,  was 
Dec.  559;  Collins  v.  Carman,  5  Md.  held  not  to  reach  one  who  had  been 
530;  Flint  River  Steamboat  Co.  v.  expelled  from  the  society  after  his  ex- 
Foster,  5  Ga.  194;  48  Am.  Dec.  248;  amination  and  admission.  Pierce  v. 
Winter  7'.  Jones,  10  Ga.  190;  54  Am.  Hopper,  1  Stra.  249. 
Dec.  379 ;  Flint,  etc..  Plank  Rbad  Co.  Even  where  a  literal  construction 
V.  Woodhull,  25  Mich.  99;  12  Am.  works  an  injustice  and  enables  one  to 
Rep.  233;  Leoni  v.  Taylor,  20  Mich,  take  advantage  of  his  own  wrong,  it 
148;  Pitman  7'.  Flint,  10  Pick.  (Mass.)  must  be  shown  that  the  language  of 
504;  Adams  v.  Howe,  14  Mass.  341;  7  the  legislature  admits  of  no  other  con- 
•Am.  Dec.  216;  Com.  v,  Hitchings,  5  struction.  Rex  7'.  Bucks,  3  East  343; 
Gray  (Mass.)  486;  State  v.  Washoe  Rex  7'.  Stafrordshire,7  £3.^549;  Reg. r. 
County,  6  Nev.  104  ;  Jersey  City,  etc.,  Sussex,  4  B.  &  S.  966:  116  E.  C.  L.  964. 
R.  Co.  7'.  Jersey  City,  etc.,  R.  Co.,  20  A  statute  which  empowered  a  court 
N.  J.  Eq.  61 ;  Jersey  City  Gas-Light  to  summon  any  person,  residing  in  a 
Co.  7'.  Consumers'  'Gas  Co.,  40  N.  J.  town  or  navigating  from  its  port,  by 
Eq.  427  ;  Douglass  7*.  Essex  County,  38  leaving  the  summons  at  his  abode,  and 
N.  J.  L.  216;  NeundorfT  z\  Duryea,  52  to  proceed  ex  farie  if  he  did  not  ap- 
How.  Pr.  (N.  Y.)  267;  People  v.  Law-  pear,  was  held  to  justify  ex  farte  pro- 
rence,  36  Barb.  (N.  Y.)  177;  Hyatt  7^  ceedings  against  a  seafaring  man  who 
Taylor,  42  N.  Y.  259;  People  ?'.  Briggs,  had.  for  months  before  the  summons 
50  N.  Y.  553 ;  Rosenpiaenter  7-.  Roessle,  and  during  the  whole  proceeding,  been 
54  N.  Y.  262  ;  People  r-.  Huntington,  absent  beyond  the  seas.  Culverson  r. 
4  N.  Y.  Leg.  Obs.  187;  Macomber  v.  Melton,  12  Ad.  &  El.  753;  40  E.C.L.  184. 
New  York,  17  Abb.  Pr.  (N.  Y.)  35;  A  Sunday  statute  provided  that  the 
Cruger  7-.  Cruger,  5  Barb.  (N.  Y.)  act  should  come  into  operation  on  the 
225;  Com.  7".  Shopp,  2  Woodw.  (Pa.)  day  "next  appointed"  for  the  annual 
123;  Bradbury  x\  Wagenhorst,  54  Pa.  licensing  meeting.  By  a  literal  con- 
st. 182;  Howard  Association's  Appeal,  struction  the  operation  of  the  act  was 
70  Pa.  St.  344 ;  Weister  7*.  Hade,  52  postponed  for  a  year  later  than  was  in 
Pa.  St.  474;  Baxter  7'.  Tripp.  12  R.  I.  all  probability  intended,  the  court  re- 
310;  In  re  Griffin,  25  Tex.  Supp.  633;  fusing  to  avert  this  result  by  any  de- 
Miller  7'.  Childress,  2  Humph.  (Tenn.)  parture  from  the  primary  meaning  of 
320;  Frye  v.  Chicago,  etc..  R.  Co.,  73  the  words.  Richards  7*.  McBride,  51 
111.  399;  In  re  Powers,  25  Vt.  265;  Bull  L.  J.  M.  C.  15. 

7*.  Read,  13  Gratt.  (Va.)  78;  Gore-'.  An  act  which  enacted  that  a  pilot 
Brazier,  3  Mass.  539;  3  Am.  Dec.  182 ;  was  to  deliver  up  his  license  to  the  pi- 
Ayers  x\  Knox,  7  Mass.  306;  Langdon  lotage  authorities  "whenever  required 
T'.  Potter,  3  Mass.  221 ;  Doane  v.  Phil-  to  do  so,"  should  be  interpreted  liter- 
lips,  12  Pick.  (Mass.)  223;  Putnam  ally,  however  arbitrarily  the  power 
V,  Langley,  11  Pick.  (Mass.)  487.  w^hich  it  conferred  might  be  misused, 
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and  alrbough  the  withdrawal  of   the  of  the  legislature  was,  but  the  inten- 

license  would  effect  or  amount  to  a  dis-  tion  has  not  been  carried  into  effect  by 

missal  of  the  party  from  his  employ-  the   language  used.     .     .     .     It  is  far 

ment.     Henry  v.  Trinity  House,  8  El.  better  that   we  should  abide  by  the 

&  Bl.  723;  92' E.  C.  L.  721.  words  of  the  statute  than  to  seek  to 

Where  an  act  authorized  justices  to  reform  it  according  to  the  supposed 

hear  a  bastardy  cause  upon  proof  that  intention."     Per   Lord    Campbell,   in 

summons  was  left  at  "the  last  place  of  Coe  v.  Lawrence,  i   £1.  &  Bl.  516;  72 

abode*'  of  defendant,  it  was  held  that  E.  C.  L.  516. 

they  might  proceed,  though  defendant  In  Woodbury  v.  Berry,  18  Ohio  St. 
was  abroad  and  had  no  cognizance  of  462,  it  was  said  :  **  But  notwithstanding 
the  summons.  Cockburn,  C.  J.,  said:  2L\\t\i\^^italexscriptaest,  The  language 
*'I  think  we  are  bound  by  the  words  of  as  it  stands  is  clear,  explicit,  and  un- 
the  statute.  .  .  .  The  defendant's  equivocal.  It  leaves  no  room  for  inter- 
counsel  asked  us  to  put  a  qualification  pretation,  for  nothing  in  the  language 
upon  them,  but  we  cannot  do  so  con-  employed  is  doubtful.  We  are  satis- 
trary  to  the  express  words  of  the  stat-  fied,  by  considerations  outside  of  the 
ute.  It  is  very  true  that  when  the  language,  that  the  legislature  intended 
defendant  is  in  a  foreign  country  it  is  to  enact  something  very  different  from 
more  or  less  inconsistent  with  justice  what  it  did  enact,  but  it  did  not  carry 
that  an  order  should  be  made  upon  out  its  intention,  and  we  cannot  take 
him  which  he  has  no  opportunity  to  the  will  for  the  deed.  It  is  our  legiti- 
appeal  against."  Reg.  r.  Damarel,  L.  mate  function  to  interpret  legislation 
R.,  3  Qi  B.  ^o.  See  also  Rex  t'.  Davis,  but  not  to  supply  its  omissions." 
X  Hale  C.  C  91 ;  Reg.  7>.  Higham,  7  Btatnte  of  Uxnitatlons. — A  most  fa- 
El.  &  Bl.  557;  90  E.  C.  L.  556.  Com-  miliar  instance  of  this  rule  occurs  in 
fare  Reg.  f.  Smith,  L.  R.,  16  Q^,  B.604.  the  construction  of  the  Statute  of  Limi- 

In  Attorney  Gen*l  v.  Lockwood,  9  tations.  It  was  repeatedly  decided  at 
M.  &  W.  395,  Lord  Abinger  said :  law  that  the  Statute  of  Limitations, 
**  The  act  has  practically  had  a  very  which  enacts  that  actions  shall  not  be 
pernicious  effect  not  at  all  contem-  brought  after  the  lapse  of  certain  peri- 
plated,  but  we  cannot  construe  it  ac-  ods  from  the  time  when  the  cause  of 
cording  to  that  result."  action  accrued,  barred  actions  brought 

Literal  Constraetion  May  I>efeat  the  after  the  time  so  limited ;  though  the 
OlKjeet  of  the  Act. — In  Rex  v.  Barham,  cause  of  action  was  not  discovered  or 
8  B.  &  C.  99;  15  E.  C.  L.  157,  Lord  practically  discoverable  by  the  injured 
Tenterden  says :  **  Our  decision  may  party  when  it  accrued,  or  was  even 
in  this  particular  case  operate  to  de-  fraudulently  concealed  from  him  by 
feat  the  object  of  the  act,  but  it  is  bet-  the  wrongdoer  until  after  the  time  lim* 
ter  to  abide  by  this  consequence  than  ited  by  the  act  had  expired.  The  hard- 
toput  upon  it  a  construction  not  war-  ship  of  such  decisions  is  obvious,  but 
ranted  by  the  words  of  the  act  in  order  the  language  admitted  of  no  other  con- 
to  give  effect  to  what  we  may  suppose  struction.  Stout  x\  McCarthy,  3  B.  & 
to  have  been  the  intention  of  the  leg-  Aid.  626;  53  E.  C.  L.  403;  Brown  %\ 
islature."  To  the  same  effect,  see  Howard,  2  B.  &  B.  73;  Colvint'.  Buckle, 
Frje  V.  Chicago,  etc.,  R.  Co ,  73  \\\.  8  M.  &  W.  680;  Imperial  Gaslight, 
399;  Smith  r.  State,  66  Md.  215;  Hines  etc.,  Co.  x\  London  Gaslight  Co.,  10 
f.  Wilmington  R.  Co.,  95  N.  Car.  434;  Exch.  39;  Bonorui  t'.  Backhouse,  3  El., 
State  r.  Scarborough,  no  N.  Car.  232;  Bl.  &  El.  622;  Smith  v.  Fox,  6  Hare 
Pennsylvania  R.  Co.  v,  Pittsburgh,  104  386 ;  Violett  v.  Sympson,  27  L.  J.  Q^ 
Pa.  St.  543;  17  Am.  &  Eng.  R.  Cas.  B.  136;  Hunter  r.  Gibbons,  i  H.  &  N. 
438;  Woodbury  v.  Berry,  18  Ohio  St  459:' Lamb  x\  Walker,  3  C^B.  Div.  389; 
456;  Hicks  V.  Jamison,  10  Mo.  App.  Ecclesiastical  Com'rs  r.  N.  E.  R.  Co., 
35;  Rex  V.  Stoke  Damerel,  7  B.  &  C.  4  Ch.  Div.  84«>.  See  also  Kirk  r.  Todd, 
563;  14  E.  C.  L.  99;  Midland  R.  Co.  21  Ch.  Div.  4^4;  Gibbs  r.  Guild,  9  Qj. 
V.  Pje,  10  C.  B.N.  S.  179;  100  E.  C.  L.  B.  Div.  59;  M'lver  r.  Ragan, 2  Wheat. 
178;  Attorney  Gen'l  v,  Lockwood,  9  (U.  S.)  25;  Robertson  v.  Alford,  13 
M.  &  W.  395  ;  Rex  v.  Mabe,  3  Ad.  &  Smed.  &  M.  (Miss.)  509;  and  see  Lim- 
El.  531;  30  E.  C.  L.  145;  Woodward  r,  itation  of  Actions,  vol.  13,  p.  727. 
Watts,  2  El.  &  Bl.  452;  7s  E.C.  L.  452;  It  was  held  in  Paul  v.  Wyburn,  2 
Rex  V.  Poor  Law  Com'r,  6  Ad.  &  El.  Salk.  420,  that  though  the  courts  were 
i;  T}  £.  C.  L.  II.  shut  so  that  no  suit  could  be  brought, 

"I  cannot  doubt  what  the  intention  yet  the  statute  would  bar  the  action, 
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iBtorpreUtion  and  Constrnetion.    STA  TUTES,  littnl  OonitrnetioB, 

When  once  the  intention  is  plain,  it  is  not  the  province  of  the 
courts  to  scan  the  wisdom  or  policy  of  statutes.*  The  duty  of 
courts  is  not  to  make  the  law  reasonable,  but  to  expound  it  as  it 
stands  according  to  the  real  sense  of  the  words  used.*  The  ques- 
tion is,  not  what  the  legislature  meant,  but  what  it  said.*  Nor 
will  the  motive  ol  the  legislature  be  allowed  to  overcome  the  clear 
meaning  of  the  statute.* 

If,  where  the  meaning  is  clear,  courts  must  follow  the  statute 
literally,  though  leading  to  an  absurdity  or  to  mischief,  a  fortiori^ 
there  can  be  no  departure  from  the  terms  of  the  statute  where  no 
absurdity  or  inconvenience  will  follow  from  a  literal  interpretation.* 

because  the  statute  was  general  and  Sharswood.  C.  }..  said:  "The  moment 

must  afTect  all  cases  which  are  not  spe-  we  depart  from  the  plain  words  of  the 

cially  exempted.  statute,  according  to  their  ordinary  and 

In  Sacia  r.De  Graff,  i  Cow.  (N.  Y.)  grammatical  meaning,  in  the  hunt  for 

356,   Savage,   C.  J.,  in   delivering  the  some  intention  founded  on  the  general 

opinion  of  the  court,  said  :  "  It  is  not  policy  of  the  law,  we  find  ourselves  in- 

for  the  courts  to  extend  the  law  in  all  volved  in  a  *sea  of  trouble.'     Difiicul- 

cases  coming  within  the  reason  of  it  so  ties  and  contradictions  meet  usatevery 

long  as  they  are  not  within  the  letter."  turn." 

See  also  Hudson  v.  Carey,  11  S.  &  R.  2.  BifBn  i*.  Yorke,  6  Scott,  N.  S.  234; 
(Pa.)  10.  5  M.  &  G.  428;  44  E.  C.  L.  228;  Bar- 
In  State  Bank  v,  Morris,  13  Ark.  stow  t*.  Smith,  Walker  (Mich.)  394. 
291,  the  court  said  :  '^The  statute  which  In  Everett  v.  Wells,  2  Scott,  N".  R. 
creates  the  limitation  must  also  create  531,  Tindal,  C.  J.,  says :  **  It  is  the  duty 
the  exception."  And  see  Pryor  v.  Ry-  of  all  courts  to  confine  themselves  to 
burn,  16  Ark.  671.  the  words  (f  the  legislature,  nothing 
1.  Abley  r.  Dale,  11  C.  B.  378;  73  E.  adding  thereto,  nothing  diminishing. 
C.  L.  378;  Rex  T'.  Watson,  7  East  214;  The  oflice  of  interpretation  is  to 
Rex  V.  Staffordshire,  12  East  572;  Rex  bring  sense  out  of  the  words  used,  not 
V.  Hodnett,  i  T.  R.  100;  Archer  r.  to  bring  a  sense  into  them."  McClus- 
Tames,  2  B.  &  S.  87;  no  E.  C.  L.  85;  key  v.  Cromwell,  11  N.  Y.  601. 
Miller  v,  Salomon,  7  Exch.  475;  Ex  8.  Maxwell  v.  State.  89  Ala.  150; 
parte  Attwater,  5  Ch.  Div.  30;  Munic-  Palmer  r.  Thatcher,  3  Qi  B.  Div.  353; 
ipal  Bldg.  Soc.  x\  Kent,  9  App.  Cas.  Coxhead  t-.  Mullis.  3  C.  P.  Div.  439; 
273;  State  V.  Siedtke,  9  Neb.  468;  Green  v.  Wood,  7  Q:,  B.  185;  53  E.  C. 
Dame's  App.,  62  Pa.  St.  417;  Reith-  L.  183;  Sedg.  on  Const  of  Statutorr 
miller  ?•.  People,  44  Mich.  280 ;  Winter  and  Constitutional  Law.  p.  205;  Potter^s 
r.  Jones.  10  Ga.  191;  54  Am.  Dec.  379.  Dwarris  on  Statutes,  p.  146;  Niagara 

In  Priestman  v.  U.  S..4  Dall.  (U.  S.)  County  r.  People,  7  Hill  (N.  Y.)  513. 

28,  Chase,  J.,  said  :    "I   shall  always  4.  Soon  Hing  t\  Crowley,  113  U.S. 

deem  it  a  duty  to  conform  to  the  ex-  703;    Harpending   v.  Haight,  39  Cal. 

pressions  of  the  legislature  to  the  let-  189;  2  Am.  Rep.  432;  Farmers*  L.  &  T. 

ter  of  the  statute  when  free  from  am-  Co.  7'.  Chicago,  ttc   R.  Co.,  39  Fed. 

biguity  and  doubt,  without  indulging  Rep.  14^  ;  Green  v.  Cheek,  5  Ind.  107; 

a  speculation,  either  upon  the  impolicy  Coe  -'.  Lawrence,  i  El.  &  Bl.  516;  Rex 

or  the  hardship  of  the  law."  r.  Borham,  8  B.  &   C.  99;   15   E.  C.  L. 

In   Hadden   v,  Barney.  5  Wall.  (U.  157;    also    Sunburv.    etc.,   R.   Co.  i'. 

S.)  107,  Field,  J.,  said :  "  What  is  termed  Cooper,  33  Pa.  St.  287. 

the   policy   of    the   government   with  6.  Ayers  v.  Trego  County,  37  Kan. 

reference  to  any  particular  legislation,  240;   Ohio,  eic  ,  R.  Co.   7 .  People,  123 

is   generally   a   very   uncertain   thing  111.  467;  Martin  r.  Swift,  120  111.  4S8; 

upon  which  all  sorts  of  opinions,  each  Hicks  v.  Jamison.    10   Mo.   App.  35r 

variant  from  the  other,  may  be  formed  Douglass  v.  Essex  County,  38  N.  J.  L. 

by  different  persons.     It  is  a  ground  214;  State  v.  Brewster,  42  N.  J.  L.  125; 

much  too  unstable  upon  which  to  rest  Ezekiel  x\  Dixon.  3  Ga.  146;  Wood- 

the  judgment  of  a  court  in  the  inter-  ward  r.  Watts,  2  EL  &  Bl.  452 ;  7^  E. 

pretation  of  statutes."  C.  L.  452 ;  Hinton  v.  Dibbeii,  2  (X,  B. 

In  Dame's  Appeal,  62  Pa.  St.  417,  646;  42  E.  C.  L.  847. 

802 


JaUrjn/MoL  and  Gosfltmoticm.     STA  TUTES,  Literal  Oonstrnetlon. 

From  the  rule  that  where  but  one  meaning  can  attach  to  the 
terms  of  a  statute,  there  is  no  room  for  construction,  it  follows 
that  nothing  can  be  added  to,  or  taken  from,  a  statute,  unless  to 
construe  its  words  according  to  their  obvious  meaning  would  give 
rise  to  manifest  inconsistency,  incongruity,  or  ambiguity.*  Thus, 
a  court  may  not  insert  limitations,  nor  except  special  cases  which 
fall  within  the  scope  of  the  general  terms  used  in  the  statute.* 
And  words  may  not  be  imported  into  a  statute,  in  order  that  it 
may  include  a  case  which  has  been  omitted,  merely  because  there 

1.  Everett  f.  Wells,  2  M.  &  G.  277;  (Tenn.)  361 ;  42  Am.  Dec.  809;  Callis 
40  E.  C.  L.  366;  Ex  parte  St.  Sepulchre,     v.  Waddy,  2  Munf.  ( Va.)  511. 

33  L.  T.  Ch.  378;  In  re  Cherry*s  Estate,  A  statute  gave  a  reward  to  "  whoso- 

31  L.  J.  Ch.  351 ;  Ezekiel  v,  Dixon,  3  ever  shall  pursue  and  apprehend  any 

Ga.  146;    Hamilton   z/.  St.  Louis  Co.  person  who  shall  have  stolen  any  mare 

Ct.,  15M0.  3;  Lane  t'.  Schomp,  20N.  J.  or  horse,"  etc.     It  was  held  that  the 

Eq. 82;  Lacy  r.Moore,6Coldw.  (Tenn.)  statute   made  nq  distinction   between 

34S.     See  also  Laird  v.  Buggs,  19  Ch.  the  owner  of  the  horse  stolen  and  any 

Div.  33;  Hull  V,  Hull,  2  Strobh.  Eq.  other  person  who  should  pursue  and 

(S.  Car.)  174.  capture  the  thief.      Butler  County  v. 

It  is  a  universal  principle  of  con-  Leibold,  107  Pa.  St.  407. 

stniction  that  courts  must  find  the  in-  A  statute  provided  ^  that  whenever 

tent  of  the  legislature  in   the  statute  any  person  shall  die  leaving  a  widow 

itself.     Unless   some  ground   can    be  and  children  or  a  widow  and  child,  it 

found  in  a  statute  for  restraining  or  shall  and  may  be  lawful  for  the  execu- 

enlarging  the  meaning  of  its  general  tor  or  administrator  thereof  to  allow, 

words,  they  must    receive   a  general  out  of  the  effects  of  such  deceased  per- 

construction,  and  the  courts  cannot  ar-  son,  a  reasonable  support  and  mainte- 

bitrarily  subtract  from  or  add  thereto,  nance  for  the  space  of  twelve  months," 

Tynan  xk  Walker,  35  Cal.  634;  95  Am.  etc.      It  was   held   that  this   entitled 

Dec.  152.  the  widow  and  children  of  the  dece- 

2.  Stowell  V.  Zouch,  Plowd.  353 ;  dent  to  support,  whether  his  estate 
Beckford  v.  Wade,  17  Ves.  Jr.  93;  X}.  was  solvent  or  insolvent.  Hopkins  v, 
S.  t'.  Coombs,  12  Pet.  (U.  S.)  72;  Og-  Long,  9  Ga.  261. 

den  V,  Strong,  2  Paine  (U.  S.)  584;  In  Harrington  v.  Smith,  28  Wis.  6o^ 
M'lver  V.  Ragan,  2  Wheat.  (U.  S.)  25;  it  was  said:  "And  here  another  rule 
Lake  County  v.  Rollins,  130  U.  S.  662 ;  of  interpretation  becomes  directly  ap- 
Tynan  x\  Walker,  35  Cal.  634;  95  Am.  plicable,  which  is,  that  general  worda 
Dec.  152 ;  Box  x\  Stanford,  13  Smed.  &  in  a  statute  must  receive  a  general  con- 
M.(Miss.)  93;  51  Am.  Dec.  142;  Kilpat-  struction,  unless  there  be  something 
rick  V.  Byrne,  25  Miss.  571 ;  Robertson  in  it  to  restrain,  or,  as  it  is  otherwise 
p.  Alford,  13  Smed.  &  M.  (Miss.)  512;  frequently  expressed,  if  there  be  no 
Thornton  i*.  Crisp,  14  Smed.  &  M.  express  exception." 
(Miss.)  54;  Oliver's  Appeal,  1 01  Pa.  In  Collins f.  Carman, 5  Md.  505,  the 
St.  299 ;  In  re  Bloomfield  First  Pres-  question  was  upon  the  right  of  a 
bjterian  Church,  107  Pa.  St.  543 ;  widow  to  renounce  the  provision  made 
Erie  County  v.  Erie  Water  Com'rs,  for  her  in  the  will  of  her  late  husband. 
113  Pa.  St.  368;  Pittsburgh  v,  Kalch-  She  was  insane  at  its  date,  and  so  con- 
thaler,  114  Pa.  St.  C47  ;  Bradley  v,  Buf-  tinned.  By  the  statute  of  the  state  it 
falo.  etc.,  K.  Co  .  34  N.  Y.  427;  Hyatt  was  necessary  that  she  should  dissent 
V.  Taylor,  42  N.  Y.  259;  Chicago,  etc.,  from  the  provision  made  in  the  will, 
R..  Co.  r-.  Dumser,  109  111.  402;  Enck-  which,  being  insane,  she  was  incapable 
Ing  V.  Simmons,  28  Wis.  272  ;  Troup  of  doing.  The  language  of  the  statute 
"c-  Smith,  20  Johns.  (N.  Y.)  33  ;  Dem-  was  comprehensive  enough  to  include 
orest  V.  Wvnkoop,  3  Johns.  Ch.  (N.  every  widow,  whether  sane  or  insane, 
^  •)  *35 ;  8  Am.  Dec. 467  ;  Pike  v.  lloare,  and  the  statute  made  no  exception  in 
2  Eden  184 ;  Com.  v,  Kimball.  24  Pick,  favor  of  the  latter.  It  was  decided 
(Mass.)  366;  35  Am.  Dec.  326;  Hamil-  that  none  could  be  made  by  the  courts 
ton  r.  Shepperd,  3  Murph.  (N.  Car.)  whether  of  law  or  equity. 
115;  Cocke  V,  M'Ginnis,  Mart.  &  Y.  It  was  said  by   Lumpkin,  J.,  in  Tor- 
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Interpretation  and  Oonttrnotion.     STA  TUTES.  Literal  Cmitnstidai 

seems  to  be  no  good  reason  why  it  should  have  been  omitted,  and 
the  omission  consequently  appears  to  have  been  unintentional.^ 
Where  the  language  is  precise  and  unambiguous,  but  at  the 
same  time  incapable  of  reasonable  meaning,  and  the  act  is  conse- 
quently inoperative,  a  court  is  not  at  liberty  to  give  the  words  on 

ranee  T'.  McDougald,  12  Ga.  530,  that        In  Denn  v.  Reid,  10  Pet.  (U.  S.) 

this  rule  was  considered  so   inflexible  524,  McClean,  J.,  said:  "Where  the 

that   the   Statute  of   Wills,  32    Hen.  language  of  the  act  is  not  clear,  and  is 

VIII,  having  authorized  all  and  every  of  doubtful  construction,  a  court  maj 

person  or  persons  to  devise  their  land,  well  look  at  every  part  of  the  statute, 

it  was  feared  that  it  might  enable  in-  at  its  title,  and  the  mischief  intended 

fants  and  insane  persons  to  do  it,  and  to  be  remedied   in   carrying  it  into  ef- 

the  statute  of  34  Hen.  VIII    was  con-  feet.     But  it  is  not  for  the  court  to  say, 

sequently  passed  to  introduce  these  ex-  where  the.  language  of  the  statute  is 

eeptions.     See  also  Beckford  v.  Wade,  clear,  that  it  shall  be  so  construed  as 

17  Ves.  93.  to  embrace  eases,  because    no   good 
Where  a  statute  in  general  terms  en-  reason  can  be  assigned  why  they  were 

abled  any  wife  without  any  exception  excluded  from  its  provisions." 
as  to  age  to  file  her  libel  for  divorce,  it        "  We  are  not  at   liberty,"  says  the 

was  held   that  a  wife,  although   under  court,  in  Alexander  v.  Worthington,  5 

the  age  of  twenty-one,   might,  in   her  Md.  485,  "  to  imagine  an   intent  and 

own  name,  without  acting  by  guardian  bind  the  letter  of  the  act  to  that  intent; 

or  next  friend,  file  her  libel  and  obtain  much    less    can    we    indulge    in   the 

relief.     Jones  r.  Jones,  18  Me.  30S;  36  license  of  striking  out  or  inserting  and 

Am.  Dec.  723.  remodeling,  with  the  view  of  making 

Statnte  of  Limitations. — The   excep-  the  letter  express  an  intent  which  the 

tions  allowed  to  the  operation  of  the  statute   in   its   native   form  does   not 

Statute  of  Limitations  would  seem  to  evidence.** 

qualify  this  rule;  for  example,  the  sus-        A  statute  provided,  that  at  any  time 

pension    of   its   operation   during  the  that  a  vacancy  may  occur  in  the  office 

time  of    war.      Hanger  t'.   Abbott,  6  of  attorney  general  the  governor  shall 

Wall.  (U.  S.)  532;     Braun    t'.  Sauer-  appoint  a  person   to   hold  the  office 

wein.  10   Wall.  (U.  S.)  222;   Caperton  ** until  the  next  general  election  when 

t'.    Bowyer,    14   Wall.    (U.    S.)    235;  his  successor  shall  be  elected.**    It  was 

Washington    University  r-.    Finch,    18  contended  by  counsel  that  the  statute 

Wall.  (U.  S.)    no;  Ross  v.  Jones,   22  should  be  interpreted  as  though  it  read 

Wall.  (U.S.)  586;   Harrison  r.   Myer,  *'who   shall   hold   the  oflSce  until  the 

92    U.    S.    115.     See   Limitation   of  next  general  election  ybr  officers  of  a 

Actions,  vol.  13,  p.  763.  likeclass^  or  state  officers^  when  hissuc- 

1.  Dwarris  on  Statutes  (2d  ed.)  579;  cessor  shall  be  elected,*' etc.    Thiscon- 

Rex  T'.   Burrell,  12  Ad.  &   El.  460;  40  struction   was   refused    by  the  court, 

E.  C.  L.  96 ;   Lamond  r.  Eiflfe,  3  Q:  B.  which  said  :  **  But  it  is  importing  wordf- 

910 ;  43  E.  C.  L.   1032 ;  Rex  t*.  Vande-  into  the  statute  not  found  there  to  sus- 

leer,  i  .Stra.  69;   Rex  t'.  Davie,  6  Ad.  tain   the   construction   contended  for, 

&  El.  375  ;  33   E.  C.  L.  90;  Bloxam  z\  and  to  give  the  statute  and  the  section 

Elsee,  6  B.  &  C.  169;   13  E.G.  L.  133;  a  particular  meaning  which  they  would 

Nettleson  v.  Burrill.  S  Scott  N.  R.  738 ;  not  bear  without  them,  as  Patterson, 

Wanklyn   ?•.  Woollett,  4  C.  B.  86;  56  T.,  said:  *I  see   the   necessity  of  not 

E.  C.  L.  85  ;   Reg.  v.  Ashburton,  8  Q^  importing  into  the  statute  words  which 

B.  871;    55    E.   C.   L.  871;   Higgs   t'.  are  not  found  there.     Such  a  mode  of 

Schrader,  3  C.  P.  Div.  252  ;  Newton  v.  interpretation  only  gives   occasion  to 

Boodle,  3   C.   B.  79«? ;  c;4  E.  C   L.  794;  endless  diflSculty.*     Rex  r.  Burrell,  12 

Hind  7'.  Arthur,  7   D.  &  L.  252  ;  Denn  Ad.  &  El.  468;  40  E.  C.  L.  96.'* 
f.  Reid,  10  Pet.  (U.  S.)  524;  Smith  r.         Thus,    the    English    Divorce    Act, 

Rines,  2  Sumn.  (U.  S.)  354;   Swift?',  which  provided  that  any  order  made 

Luce,  27  Me.  285  ;  Woodbury  v.  Berry,  for  the  protection  of  the  earnings  of  a 

18  Ohio  St.  462;  Southwestern  R.  Co.  deserted  married  woman  might  be  dis- 
V.  Cohen,  49  Ga.  626;  U.  S.  i\  Breed,  i  charged  by  the  magistrate  who  made 
Sumn.  (U.  S.;  160;  Steere  z\  Brownell,  it,  was  held  not  to  empower  his  sue- 
124  111.  27.  cessor  to  discharge  it  though  the  mag- 
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mere  conjectural  grounds  a  meaning  which  does  not  belong  to 
them.^  It  is,  therefore,  only  in  cases  where  the  words  of  the 
statute  are  capable  of  two  meanings,  or  where  by  giving  them  their 
literal  interpretation  the  statute  will  be  inconsistent  or  ambig- 
uous, that  courts  resort  to  the  secondary  rules  of  construction  to 
aid  in  determining  the  real  intention  of  the  legislature.* 

4.  Where  Meaning  Is  Ambiguons. — The  rule  of  literal  construc- 
tion, treated  of  in  the  preceding  section,  does  not  go  very  far,  for 
it  is  confined  to  cases  where  the  language  is  susceptible  of  but  one 
construction,  or  to  cases  where  the  context  or  the  consequence  to 
which  a  literal  interpretation  would  lead  necessarily  show  that  such 
interpretation  would  not  express  the  real  intention.  Language 
is  rarely  so  free  from  ambiguity  as  to  be  incapable  of  being  used 
in  more  than  one  sense,  and  to  adhere  rigidly  to  its  literal  and  pri- 
mary meaning  in  all  cases  would  be  to  miss  its  real  meaning  in 
many.  If  a  literal  meaning  had  been  given  to  the  laws  which 
forbade  a  layman  to  lay  hands  on  a  priest,  and  punished  all  who 
drew  blood  in  the  street,  the  layman  who  wounded  the  priest 
with  a  weapon  would  not  have  fallen  within  the  prohibition,  and 
the  surgeon  who  bled  a  person  in  the  street  to  save  his  life  would 
have  been  liable  to  punishment.' 

Another  elementary  rule  is  that  a  thing  which  is  within  the  let- 
ter of  a  law  is  not  within  the  law  unless  it  is  also  within  the  mean- 
ing of  the  law;  and  the  words,  if  sufficiently  flexible,  must  be 
construed  in  the  sense  which,  if  less  correct  grammaticall)?",  is  more 
in  harmony  with  that  meaning.* 

istrate  who  had  made  it  was  dead.    Rx  churches  bearing  that  name  in  Gaston 

farU  Sharp,  5  B.  &  S.  322.  county.     It  was  held  that  the  statute 

So  also  was  it  held  that  26  &  27  Vict.,  was  inoperative.     State  v,  Partlow,  91 

ch.  29,  which  enacts  that  answers  made  N.  Car.  550;  49  Am.  Rep.  652.     See 

to  an   election   commission   shall  not  also    supra^   this   title,    Validity  and 

be  admitted  in  evidence  in  any  pro-  Effect.    Drake  v.  Drake,  4  Dev.  (N. 

ceeding,  except  in   cases   of  *Mndict-  Car.)  no. 

ment "  for  perjury,  left  them  excluded  2.  George  v.  Board  of  Education,  33 

in  "  informations  *'  for  perjury  filed  by  Ga.  344 ;  Newell  v.  People,  7  N.  Y.  97; 

the  attorney  general.     Reg.  v.  Slater,  McClusky  v,  Cromwell,  11  N.  Y.  593; 

8  Q^  B.  Div.  267.  Barstow  v.  Smith,  Walk.  (Mich.)  394; 

1.  Green  xu  Wood,  7  Q^  B.  178;  53  Bidwell  v.  Whitaker,  1  Mich.  469; 
E.  C.  L.  178;  Doe  V.  Carew,  2  Q^  B.  Denn  v.  Reid,  10  Pet.  (U.  S.)  524; 
317;  42  E.  C.  L.  692  ;  Mundy  v.  Rut-  Farrel  Foundry  v.  Dart,  26  Conn.  382; 
land,  Q^  B.,  Nov.  29,  1882;  Ward  v.  Colehan  t;.  Cooke,  Willes  397;  Priest- 
Ward,  37  Tex.  3S9;  Hughe's  Case,  i  man  v,  U.  S.,  4  Dall.(U.  S.)  30,  n. 
Bland  (Md.)  46;  State  x\  Boon,  i  Tayl.  8.  i  Bl.  Com.  60;  i  Kent's  Com.  462. 
(N.  Car.)  103.  See  also  Johnson  v.  See  U.  S.  v,  Fisher,  2  Cranch  (U.  S.) 
Hudson  River  R.  Co.,  49  N.  Y.  455;  400;  Com.  ?'.  Kimball,  24 Pick.  (Mass.) 
People  V.  Schoonmaker,  63  Barb.  (N.  370;  35  Am.  Dec.  326;  State  v,  Clark, 
Y.)  49;  Pittsburgh  T^  Kalchthaler,  114  29  N.  J.  L.  96;  Henry  x*.  Lilson,  17 
Pa.  St.  547;  Com.  r.  Bank  of  Pa.,  3  Vt.  479;  People  f.  Admire,  39  111.  251; 
W.  &  S.  (Pa.)  173.  Murray  v.  Hobson,  10  Colo.  66;  Pot- 

An  act  provided   that  "  the  sale  of  ter  v,  Douglass  County,  87  Mo.  239. 

spirituous  liquors  shall  be  prohibited  4.  Holling^worth  ?'.  Palmer,  4  Exch. 

within  three  miles  of    .     .     .    Mount  281 ;    Waugh  v,  Middleton,  8    Exch. 

Zion  Church,  Gaston  county."     It  ap-  352  ;  Caledonian  R.  Co.  v.  North  Brit- 

peared  on  trial  that  there  were  two  ish  R.  Co.,  6  App.Cas.  122;  Edinburgh 
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6.  General  Means  of  TieaniiTig  Intent  by  Reference  to — a.  Context. 

— ^AU  parts  of  the  same  statute  must  be  taken  together.    If  one 
part  standing  by  itself  is  obscure,  it  may  be  aided  by  another,* 

St.  Tramways  Co.  v.  Torbain,  3  App.  v.  Hoi  brook,  i  Pick.  (Mass.)  248;  Com. 

Cas.  58;  River  Wear  Com'rs  t;.  Ad-  v.   Robertson,  5    Cush.   (Mass.)  438; 

amson,  2  App.  Cas.  743;  Direct  U.S.  Com.  v.  Alger,  7   Cush.  (Mass.)  53; 

CableCo.r.  Anglo-American  Tel.  Co.,  Opinion  of  Justices,  22  Pick.  (Mass.) 

a  App.  Cas.  412;  JS*/«r/tf  Walton,  17  571;    Com.   v,    Cambridge,  20   Pick! 

Ch.  Div.  746.  (Mass.)   267;    Mendon    v,  Worcester 

A  thing  which  is  within  the  inten-  County,  10  Pick.  (Mass.)  235;  Ayers 
tion  of  the  makers  of  a  statute  is  as  v.  Knox,  7  Mass.  306;  Green  v.  Com., 
much  within  the  statute  as  if  it  were  12  Allen  (Mass.)  155;  Burke  v.  Mon- 
within  the  letter;  and  a  thing  which  roe  County,  77  III.  610;  Williams  r. 
is  within  the  letter  of  the  statute  is  not  People,  17  111.  App.  274;  Thompson  v, 
within  the  statute  unless  it  be  within  Bulson,  78  111.  277;  Mason  z\  Finch,  3 
the  intention  of  the  makers.  Riggsi;.  111.  223;  Belleville,  etc.,  R.  Co.  v. Greg- 
Palmer,  26  N.  Y.  St.  Rep.  198.  See  ory,  15  111.  20;  58  Am.  Dec.  589; 
also  Bacon's  Abr.,tit.  ^/a/w/c (1)5;  Peo-  Williams  r.  People,  17  111.  App.  274; 
pie  V.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  Crone  v.  State,  49  Ind.  538;  Storms  r. 
358;  Greensburg  v.  Laird,  8  Pa.  Co.  Stevens,  104  Ind.  46;  Green  r.  Cheek, 
Ct.  Rep.  i6o8 ;  Delafield  v,  Brady,  108  5  Ind.  105 ;  State  v.  Williams,  8  Ind. 
N.  Y.  524;  Jackson  f.  Collins,  3  Cow.  191;  May  v.  Hoover,  112  Ind.  458; 
(N.  Y.)  89;  Lake  Shore,  etc.,  R.  Co.  Wasson  v.  First  Nat.  Bank,  107  Ind. 
V.  Roach,  80  N.  Y.  339.  This  is  true  206;  Lutz  v,  Crawfordsville,  109  Ind. 
sometimes  even  in  a  criminal  statute.  466;  Maple  Lake  v,  Wright  County, 
U.  S.  V.  Morrissey,  32  Fed.  Rep.  147;  12  Minn.  403;  St  Peter's  Church  v. 
Lawrence  r.  Conner,  12  Ky.  L.  Rep.  86.  Scott  County,  12  Minn.  395 ;  U.  S.  v. 

In  the  construction  of  statutes  the  Landram,  118  U.  S.  81 ;  Pennington  v. 
rules  of  grammar  are  less  important  Coxe,  2  Cranch  (U.  S.)  33;  U.  S.  v, 
than  the  intention  of  the  legislature,  Fisher,  2  Cranch  (U.  S.)  350;  The  Eliz- 
and  the  sense  and  spirit  of  the  statute  abeth,  i  Paine  (U.  S.)  11 ;  Strode  v. 
prevail  over  the  strict  grammatical  Stafford,!  Brock.  (U.  S.)  162;  Adams 
construction  of  its  words.  Singer  Mfg.  r.  Woods,  2  Cranch  ( U.  S.)  336;  Ogden 
Co.  V.  McCollock,  24  Fed.  Rep.  667.  v.  Strong,  2  Paine  (U.  S.)  584;  Rice  v. 
Set  also  George  v.  Board  of  Educa-  Minnesota,  etc.,  R.  Co.,  i  Black  (U. 
tion,  33  Ga.  344;  Murray  v.  State,  2X  S.)  358 ;  Atkins  r.  Fiber  Disintegrating 
Tex.  App  620;  57  Am.  Rep.  623.  Co.,  18  Wall.  (U.  S.)  273;  Georgian. 
•  If  the  terms  of  a  statute  are  am-  Atkins,  i  Abb.  (U.  S.)  22;  Martin  v. 
biguous,  it  becomes  the  duty  of  the  Hunter,  i  Wheat.  (U  S.)  326;  Elan- 
court  to  give  such  construction  to  it  as  chard  v,  Sprag^e,  3  Sumn.(U.  S.)  279; 
may  fairly  be  said  to  be  in  accordance  Chesapeake,  etc..  Canal  Co.  v.  Balti- 
with  the' intention  of  the  legislature,  more,  etc.,  R.  Co.,  4  Gill  &  J.  (Md.)  4; 
It  is  only  in  cases  of  ambiguity,  how-  Magruder  v.  Carroll,  4  Md.  335 ;  Alex- 
ever,  that  the  court  exercises  this  power  ander  r,  Worthington,  5  Md.471;  Park- 
of  controlling  the  language  of  a  .stat-  inson  v.  State,  14  Md.  184;  74  Am. 
ute.  Hyatt  7-.  Tavlor,  42  N.  Y.  259;  Dec.  522;  Ruggles  v,  Washington 
Leavitt  v.  BlatchfoVd,  5  Barb.  ( N.  Y.)  County,  3  Mo.  496;  State  r.  Weigel,  48 
9;  Bidwell  V.  Whitaker,  i  Mich.  469;  Mo.  29;  Ex  parte  Marmaduke,  91  Mo. 
Barstow  t*.  Smith,  Walk.  (Mich.)  394;  228;  60  Am.  Rep.  250;  In  re  Murphy, 
Bradbury  v,  Wagenhorst,  54  Pa.  St.  23  N.  J.  L.  t8o;  Van  Riper  v.  Essex 
180,  and  cases  cited  .v/^/rr/;  Burlington,  Public  Road,  38  N.  J.  L.  23;  State  f*. 
etc.,  R.  Co.  r.  Dey,  82  Iowa  312;  45  Patterson,  35  N.  J.  L.  197;  Davey  v. 
Am.  &  Eng.  R.  Cas.  391.  Burlington,  etc.,  K.  Co.,  31  Iowa  553; 

1.  Beckford  T'.  Wade,  17  Ves.  92  ;  Rex  Leet  r.  Jno.  Dare  Silver  Min.  Co.,  6 

V,  Palmer,  i  Leach  .^52  ;  Co.  Litt.  3Sia-.  Nev.  218;  Torrance  v.  McDougald,  n 

Lincoln's  College  Case,  3   Rep.  59b;  Ga.  526;   State  v,  Atkins,  35  Ga.  319; 

Lord  Auckland  r.  Westminster  Board  Albrecht  v.  State,  8  Tex.  App.  313;  34 

of  Works,  L.  R..  7  Ch.  597;   Fitzpat-  Am.  Rep.  737;  Brodks  v.  Mobile  School 

rick  V.  Kelly,  L.  R.,  8  Q^^  B.  337 ;  Core  Com'rs,  31  Ala.  227;  Wheat  v.  Smith, 

V,  James,  L.  R..  7  Q^  B.  13;;  Nuth  v.  50  Ark.  266;  Com.  r.  Duane,  i  Binn. 

Tamplin,  8  Q^  B.  Div.  253;  Holbrook  (Pa.)  610;  2   Am.  Dec.  497;  HoU  t'. 
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Deshler,  71  Pa.  St.  299;  Com.  ?».  Co-  part  of  a  statute  frequently  lead  to  the 

nvngham,  66  Pa.  St.  99;  Small  v.  Small,  sense  of  another.     Bacon's  Abr.,  tit. 

129  Pa.   St.  366;  Gates  r.  Salmon,  35  Statutes   (I)   2;    citing    Plowd.    365; 

Cal.  576;  95  Am.  Dec.  139;  San  Fran-  Stowel  v.  Zouch,  11  Mod.  i6i. 

Cisco  V.  Hazen,  5  Cal.  169;    Nicolson  If  one  section  of  ah  act,  for  instance, 

Pavement  Co.  T'.  Painter,  35  Cal.  708;  requires    that    "notice"    should     be 

Taylor  v.  Palmer,  31  Cal.  240;  Smith  "given,"  a  verbal  notice  would  proba- 

z\  Randall, 6  Cal. 47;  65  Am.  Dec.  475;  bly  be  sufficient;  but  if  a  subsequent 

Berry  v.  Clary.  77  Me.  482 ;  Attorney  section    provided    that    it  should   be 

Gen'l    f.    Bank    of    Michigan,    Harr.  "served"  on  a  person,  or  "left"  with 

(Mich.)  315;    Attorney  Gen'l  v.   De-  him  in  a  particular  manner,  it  would 

troit  Plank    Road   Co.,  2    Mich.  138;  obviously  show  that  a  written  notice 

Reynolds  v.  Baldwin,  i    La,  Ann.  162;  was  intended.     Moyle  v,  Jenkins,  51  L. 

Hebert's  Succession,  5  La.  Ann.  121  ;  J.  Q^B.  112;  Wilson  v.  Nightingale,  8 

State  r.  Judge,  12   La.  Ann.  777:  Cat-  Q^  B.  1034;  55  E.  C.  L.  1034. 

lin  V.  Hull,  21   Vt.  152;    Simonds  v,  "But  where  words  are  so  general 

Powers,  28  Vt.  354 ;  Nichols  v.  Wells,  that  they  must  receive  some  limitation 

Sneed  (Ky.)  255;   Wenger  x\  Taylor,  in    construction,  and  cannot  be  con- 

39  Kan.  754;    Wheeling  Gas.   Co.  v.  strued  literally,  what  is  the  restriction 

Wheeling,  8   W.  Va.  320;    Wilson   v.  that  ought  to  be  imposed  upon  them?" 

Biscoe,  1 1  Ark.  44 ;  Scott  v.  State,  22  This  is  to  be  learned  from  the  context 

Ark.  369;   Elli.son   v.  Mobile,  etc.,  R.  and  from  the  general  purview  of  the 

Co.,  36  Miss.    572;    Mclntyre    v»  In-  act.  The  object  of  all  rules  of  construc- 

graham.  3^  Miss.  25.  tion  being  to  ascertain  the  meaning  of 

In  Attorney  Gen*l  v,  Sillem,  2  H.  &  the  language  used,  and,  it  being  unrea- 
C.  515,  Pollock,  C.  B..  said:  "To  dis-  sonable  to  impute  to  the  legislature  in- 
cover  the  true  construction  of  any  par-  consistent  intents  on  the  same  general 
ticalar  clause  of  a  statute  the  first  thing  subject-matter,  what  it  has  clearly  said 
to  be  attended  to  no  doubt  is  the  actual  in  one  part  must  be  the  best  evidence 
language  of  the  clause  itself  as  intro-  of  what  it  has  intended  to  say  in  an- 
duced  by  the  preamble.  Second,  the  other.  The  court  must  apply,  in  such 
words  or  expressions  which  obviously  a  case,  the  same  rules  which  it  would 
by  design  are  omitted.  Third,  the  use  in  construing  the  limitation  of  a 
connection  of  the  clause  with  other  deed ;  it  must  look  to  the  whole  con* 
clauses  in  the  same  statute,  and  the  text,  and  endeavor  to  give  effect  to  the 
conclusions  which,  on  comparison  with  provisions,  enlarging  or  restricting,  if 
other  clauses,  may  reasonably  and  ob-  need  be,  for  that  purpose,  the  literal 
viously  be  drawn.  .  .  .  If  the  com-  interpretation  of  any  particular  part, 
parison  of  one  clause  with  the  rest  of  Potter's  Dwar.,  p.  197 ;  citing  Coler- 
the  statute  makes  a  certain  proposition  idge,  J.,  Reg.  v.  Poor  Law  Com'rs,  6  A* 
clear  and  undoubted,  the  act  must  be  &  E.  7 ;  33  E.  C.  L.  12. 
construed  accordingly,  and  ought  to  be  "  One  of  the  safest  guides  to  the  con- 
so  construed  as  to  make  it  a  consistent  struction  of  sweeping  general  words, 
whole.  If,  after  all,  it  turns  out  that  which  it  is  difticult  to  apply  in  their 
that  cannot  be  done,  the  construction  full  literal  sense,  is  to  examine  other 
that  produces  the  greatest  harmony  words  of  like  import  in  the  same  in- 
and  the  least  inconsistency  is  that  strument,  and  to  see  what  limitations 
which  ought  to  prevail."  must   be   imposed   on   them.     If  it  is 

"The  true  rule  for  the  construction  found  that  a  number  of  such  expres- 

of  statutes  is  to  look  to  the  whole  and  sions  have  to  be  subjected  to  limita- 

every  part  of  the  statute  and  to  the  ap-  tions  or  qualifications,  and  that  such 

parent    intention    derived     from    the  limitations  or  qualifications  are  of  the 

whole,  to  the  subject-matter,  to  the  ef-  same  nature,  that  forms  a  strong  argu- 

fects  and  consequences,  and    to    the  ment  for  subjecting  the  expression  in 

reason  and  spirit  of  the  law,  and  thus  dispute  to  a  like  limitation  or  qualifi- 

to  ascertain  the  true  meaning  of  the  cation."     Blackwood  v,  Reg.,  8  App. 

legislature,  though  the  meaning  so  as-  Cas.  94. 

certained  conflicts  with  the  legal  sense  Section  to  be  First  Consulted.  —  In 

of  the  words."     Aldis,   J.,  in  Ryegate  Spencer  t^     Metropolitan    Board    of 

V.  Wardsboro,  30  Vt.  745.  Works,  22  Ch.  Div.  162,  it  was  said  by 

If  any  part  of  a  statute  be  obscure,  Jessel,  M.  R.,  that  the  meaning  of  a 

it  is  proper  to  consider  the  other  parts,  word  should   be   first  determined,  if 

for  the  words  and   meaning  of  one  possible,  from  the  section  in  which  it 
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XntarprotetioB  and  Goutnietloii.    STA  TUTES*  Oontaxt. 

Thus,  a  consideration  of  the  whole  act  may  expand  or  restrict  the 
terms  of  a  particular  clause.'  In  this  connection  a  body  of  Re- 
vised laws  or  a  code  is  not  to  be  construed  as  prior  and  subse- 
quent acts,  but  as  forming  one  general  system  of  statute  law  * 

An  act  embodying  several  distinct  acts  is  to  be  treated,  for  the 
purposes  of  interpretation,  like  separate  enactments.* 

was  used.     If  that  can  be  done,  no  re-  restrained  by  the  particular  words  in  a 

course  is  necessary  to  the  other  sec-  subsequent  clause  of  the  same  statute." 

tions  of  the  act.  2.  Ashley  v.  Harrington,  i  D.  Chip. 

An  Act  and  Its  Amendment. — An  act  (Vt.)  348;  Buckstaff  xk  Hanville,  14 
and  its  supplement  must  be  construed  Wis.  77;  State  i\  Messmore,  14  Wis. 
as  one  law,  so  that  the  terms  of  the  115;  Smith  t\  Smith,  19  Wis.  522;  Ex 
act  may  in  their  connection  with  the  parte  Ray,  45  Ala.  15 ;  O'Neal  v.  Rob- 
supplement  have  a  broader  meaning  inson,  45  Ala.  526;  Nashville,  etc.,  R. 
than  the  original  possessed.  Van  Riper  Co.  v,  Co  mans,  45  Ala.  437;  Mobile. 
V.  Essex  Public  Road  Board,  38  N.  etc.,  R.  Co.  v.  Malone,  46  Ala.  391; 
}.  L.  33.  Bryant  r.  Livermore,  20  Minn.  313; 

It  is  a  rule,  in  construing  statutes,  Gallegos  v.  Pino,  i   N.  Mex.  410.    See 

that  the  original  act  and  the  amend-  also  Bank  of  Louisiana  r.  Farrar,  i  La. 

ment   are  to  be  viewed  as  one  act,  and  Ann.  54. 

that  no  portion  of  either  is  to  be  de-  In  Gibbons  v.  Brittenum,  56  Miss. 
clared  inoperative,  if  they  can  be  made  2^9,  Chalmers,  J.,  said  :  ^  Differences 
to  stand  together  without  wrestling  the  of  time  are  to  be  disregarded  in  con- 
words  from  their  appropriate  meaning,  struing  a  code,  if  by  disregarding  them 
Harrell  v.  Harrell,  8  Fla.  46;  U.  S.  v.  and  by  looking  at  the  work  as  a  whole 
Central  Pac.  R.  Co.,  118  U.  S.  235.  harmony  can  thereby  be  produced;  but 

Correcting  mitakee — Supplying  Omla-  if  this  proves  impossible,  if  after  ex- 
alone. —  In  Blanchard  x),  Sprague,  3  hausting  every  scheme  of  reconcilia- 
Sumn.  (U.  S.)  282,  Story,  J.,  said  :  "I  tion  there  still  remains  a  palpable  and 
agree  that  in  construing  an  act  of  Con-  irrepressible  conflict,  we  are  compelled, 
gress  if  there  be  a  plain  mistake  ap-  in  the  absence  of  anything  in  itself 
parent  upon  the  face  of  the  act  which  indicative  of  the  legislative  will,  to 
may  be  corrected  by  other  language  in  determine  it  by  adopting  its  latest  dec- 
the  act  itself,  the  mistake  is  not  fatal."  laration." 

In  Brinsfield  v.  Carter,  3  Ga.  143,  it  8.  Copef.  Doherty,  2  De  G.  &  J.  622, 

was  held  that  the  omission  of  the  word  where  it  was  said  per  Turner,  L.  ]., 

*^  grant  '*  in   one  section   of  a  statute  that   the   Merchant   Shipping  Act  of 

might  be  explained  by  other  parts  of  1854,  which  was  divided   into  several 

the  same  statute  so  as  to  supply  the  parts,  each  of  which  related  to  a  dis- 

omitted  word  and  give  the  act  its  in-  tinct  and  independent  branch  of  mer- 

tended  effect.  chant  shipping  law,  was  to  be  considered 

1.  Simondsv.  Powers,  28  Vt.  354;  Cov-  as  embodying  several  distinct  acts  in 

ington  V.  McNickle,  18  B.  Mon.  (Ky.)  one  act,  and  that  one  part  thereof  threw 

362 ;    Stockett  v.   Bird,    18   Md.  484 ;  no    more    light  on   other    parts  than 

Electro- Magnetic,    etc.,    Co.   v.   Van  would  be  cast  on  them  by  the  exist- 

Auken,  9  Colo.  204 ;  Wheeling   Gas  ence  of  other  separate  enactments  to 

Co.  V.  Wheeling,  8  W.  Va.  320;  Burke  the  same  effect. 

V.  Monroe  County,  77  111.  610;  Mason  The    constitutions   of  most  of  the 

V.  Finch,  3   111.   223 ;  Maple   Lake  v.  states  prescribe  that  a  statute  shall  not 

Wright  County,  12    Minn.  403;  Cape  relate  to  more  than  one  subject,  and 

V.  Doherty,  2  De  G.  &  J.  614 ;  Reynolds  that  this  shall  be  expressed  in  the  title. 

V,  Balawm,  i    La.   Ann.    162;  Colqu-  See  supra^  this  title,  Titles  and  Suh- 

houn  V.  Brooks,  14  App.  Cas.  493;  Wil-  jects  Under  Constitutions. 

liams  T'.  McDoual,  4  Chand.  (Wis.)  65.  Where  sections  of   statutes  on  the 

In  Covington  v.  McNickle,  18  B.  same  subject,  enacted  originally  at  dif- 
Mon.  (Ky.)  286,  Duval,  J.,  said  :  '*A  ferent  times,  are  re-enacted  by  a  re- 
well-known  rule  for  the  construction  visory  act,  they  are  to  be  construed 
of  statutes  which,  though  ancient,  is  together,  if  possible,  as  continuous  see- 
always  adhered  to,  is  that  general  tions  of  the  same  act ;  and  this  princi- 
rde  in  one  clause  of  a  statute  may  be  pie  should  be  applied  in  construing  the 
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iMUrpnuHfm  uid  Construetion.    STA  TUTES*  Context 

That  construction  is  favored  which  gives  effect  to  every  clause 
and  every  part  of  the  statute,  thus  producing  a  consistent  and 
harmonious  whole.  A  construction  which  would  leave  without 
effect  any  part  of  the  language  used  should  be  rejected  if  an  inter- 
pretation can  be  found  which  will  give  it  effect.* 

sections  of  the  statute  relating  to  serv-  ber,  143  Mass.  560 ;  Parkinson  v.  State, 

ice  of  process,  where  the  sheriflf  is  a  14  Md.  184;  74  Am.  Dec.  522;  Gee  v, 

partj.  Gall  egos  r.  Pino,  I  N.  Mex.410.  Thompson,  11   La.  Ann.  657;  Torrey- 

1.  Sedgwick's  Stat.  Law  199;  Powl-  son  v.  Board  of  Examiners,  7  Nev.19; 

ter*s  Case,  1 1  Coke  29a,  32a ;  Brooks  t;.  Stater.  Babcock.  21   Neb.  599;  Lacy 

Mobile  School  Com'rs,  31   Ala.  227;  v.  Moore,  6  Coldw.  (Tenn.)  348. 

Wheat  V,  Smith,  50  Ark.  266 ;  Wilson  An  lo-wa  statute  provided  that  " Ac- 

V,  Biscoe,  II    Ark.  44;    Little   Rock,  tions  of  replevin  and  suits  commenced 

etc.,  R.  Co.  v.   Howell,  31    Ark.    119;  by  attachment  may  be  commenced  in 

Hagenbuck  v.  Reed,  3  Neb.  24;  State  any  county  and  township  wherein  any 

r.  Babcock,  21  Neb.  602;  McCann  r.  portion  of  the  property  is  found,  and 

McLennan,   2    Neb.    286;    People  v,  justices  shall  have  jurisdiction  therein 

Burns,  5  Mich.  114;  Attorney  Gen'l  v.  within  the  county.      The  court  refused 

Detroit^  etc..  Plank  Road  Co.,  2  Mich,  to  hold  that  the  jurisdiction  of  a  justice 

138;  Swartwout  v.  Michig^an,  etc.,  R.  was  limited  to  the  township  in  which 

Co.,  24  Mich.   388;    Montesquieu   ik  the  defendant  resides,  or  in  which  the 

Heil,  4  La.   51;    23    Am.   Dec.   471;  property  sought  to  be  attached  may  be 

Montclair  t'.  Ramsdell.  107  U.  S.  147;  found,  saying:  **To  hold  that  the    ju- 

Ogden  r.  Strong,  2  Paine  (U.  S.)  584  ;  risdiction  is  limited  to  the  township  of 

U.  S.  r.  Warner.  4  McLean    (U.  S.)  defendant's   residence,  or    where   the 

463;  James  v.  Dubois,  16  N.  J.  L.  285;  property  may  be  found,  would  involve 

Judd  T'.  Driver,  i    Kan.  455 ;  Wenger  the  necessity  of  rejecting,  as  unmean- 

r.  Taylor,  39  Kan.  754;  San  Diego  r.  ing  and  surplusage,  a  portion   of  the 

Granniss,  77  Cal.  511;  Rawson  v.  State,  language  of  the  statute.     For  certainly, 

19  Conn.  292;  Sams  v.   King,  18   Fla.  as  thus  construed,  the  words,  'and  jus- 

557;  Reg.  T'.  West  Riding,  I  Qj,  B.  329;  tices    shall  have    jurisdiction   therein 

Gaudet  r.  Brown,  L.  R..  5  P.  C.  134;  (that    is,  in  such    caHCs),  within    the 

The  Alina,  5  P.  D.  138;  Clementson  v,  county,'   would    be    entirely    without 

Mason,  L.  R.,  10  C.  P.  209;  Hawkins  meaning.     This  is  never  allowed,  if  a 

V,  Filkins,    24  Ark.  321;  In   re   New  construction  can  be  legitimately  found, 

York,  etc..  Bridge,  72  N.  Y.  530;  Mar-  which  will  give  force  to  and  preserve 

tin  V.  O'Brien,  34   Miss.   21 ;  Root  v.  all  the  words  of  the  statute." 

Sinnock,  24  111.   App.   537;    affirmed  "To  adopt  either  of  these  definitions, 

120  111.  350;  60  Am.  Rep.  558;  Wil-  would  render  the  use  of  the  word  *as- 

liams  r.  People,  17  111.  App.  274;  San  sessments^  tautological,  as  the  word  fol- 

Francisco  r.  Hazen,  5  Cal.  169;  Gates  lowing  it,  or  as  to  the   remainder  of 

r.  Salmon,  35  Cal.  576;  9c  Am.  Dec.  the  section.     But  the  rule  in  constru- 

139;    People   r.   King,     28  Cal.    265;  ing  the  statute  requires  that  effect  is 

Hutchen   v.   Niblo,    4  Blackf.   (Ind.)  to  be  given  to  every  part,  and  we  are 

148;  Hawthorn  x\   Randolph  County  not  to  suppose  words  have  been  used 

(Ind.  App.   1892),  30  N.   E.  Rep.  17";  which  are  intended   to  import  noth- 

Stayton     r.     Hulings,     7    Ind.     145;  ing.'*     Palmer  r*.  Stumph,  29  Ind.  333. 

Humphries  v.  Davies,  100  Ind.  274;  50  The  words  and  meaning  of  one  part 

Am.  Rep.  788;  Green  r.  Cheek,  5  Ind.  of  a  statute  may  sometimes  lead  to  and 

i05;Statev.  Casteel,  no  Ind.  174;  Pat-  furnish  an  explanation  of  the  sense  of 

tersonr.  Spearman, 37  Iowa 42;  Lever-  another;  and  it  is  a  rule  in  the  exposi- 

sec  r.  Reynolds,  13  Iowa  310;  Knowles  tion  of  statutes,  that  one  part  should 

•'.Picket, 46 Iowa 503;  Burlington, etc.,  be  taken  with  another,  and  the  whole 

R.  Co.  V.  V>ey^  82  Iowa  312;  45  Am,  &  considered  together,  and  so  construed 

Eng.  R.  Cas.  391  ;  Com.   v,  Alger,   7  that  no  clause,  sentence  or  word  shall, 

Cush.  (Mass.)  89;   Com.  v.  Jordan,  18  if  it  can  be  avoided,  be  superfluous  or 

Pick.  (NI ass.;  228;  Opinion  of  Justices,  insignificant.     Baltimore  r.    Howard, 

22 Pick.  (Mass.)  571  ;  Coffin  v.  Hussey,  6  Har.  &  J.  (Md.)  383. 

12  Pick.   (Mass.)    289;    Dearborn   v.  All  parts  of  a  statute  are  to  be  con- 

Brookline,  97  Mass.  466;  Com.  v.  Bar-  sidered  together,  keeping  in  view  the 
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Xnterprotatioxi  uid  Gonitruetion.    STATUTES.  Oontot. 

There  is  di  prima  facte  presumption  that  the  meaning  of  a  word 
repeatedly  used  in  a  statute  is  identical  in  all  places,  unless  there 
is  something  to  show  that  there  is  another  meaning  intended.* 
This  presumption,  however,  is  never  deemed  conclusive,  and  in- 
deed is  generally  considered  of  little  weight.* 

If,  in  any  particular  clause  of  an  act,  expressions  or  words  are 
found  not  so  extensive  in  their  import  as  those  used  in  other 
parts,  and  if,  upon  a  view  of  the  whole  act,  the  real  intention  of  the 
legislature  can  be  gathered  from  the  larger  and  more  extensive  ex- 
pressions, courts  will  give  effect  to  the  larger  expressions,  and  the 
particular  words  ordinarily  used  in  a  less  extensive  meaning  must 
be  extended  to  effectuate  the  real  purpose.'     Where  there  is  an 

subject-matter  of  legislation,  in  order  2.  Texas  t;.  White,  7  Wall.  (U.S.) 

to  ascertain  the  legislative  intent.     Ef-  700  ;'U.  S.  r.  Palmer,  3  Wheat.  (U.  S.) 

feet  should  be  given   to   each  clause  631 ;  Feagin  v.  Comptroller,  4J  Ala. 

when  it  can  be  done;  but  one  clause  610;  Reg.  if.  Kent,  2  Q^  B.  692;  42  E. 

may  be  enlarged  or  limited  by  other  C.  L.  866;  Rex  v.  Lewis,  Dears.  &  B. 

provisions  upon  the  same  subject.     No  182  ;  Angell  v.  Angell,  9  C^  B.  353 ; 

construction    of  words    is  admissible  58  E.  C.  L.  355 ;  Reg.  v,  Allen,  L.  R.,  i 

which  gives  to  them  an  absurd  signifi-  C.  C.367;  Henry  v.  Cemetery  Trustees, 

cation,   if  any  other  reasonable    con-  48  Ohio  St.  671. 

struction   is  possible.     San   Diego  v.  This  is  well  illustrated  by  a  passage 

Granniss,  77  Cal.  511.  from  Vattel,  which,  though  applied  by 

Private  Acts  and  Special  Clauses. — In  that  author  to  treaties,  is  said  by 
construing  an  act  of  a  private  or  local  Bishop  (Bishop's  Stat.  Cr.,  §  95a)  to 
character,  special  clauses  frequently  have  equal  force  in  statutory  construc- 
embodied  in  it  are  to  be  treated  as  iso-  tion.  **  If,*'  he  says,  "  any  one  of  those 
lated  and  foreign  to  the  rest  of  the  act,  expressions  which  are  Susceptible  of 
and,  contrary  to  the  general  rule,  can-  different  significations  occurs  more 
not  be  regarded  as  throwing  any  light  than  once  in  the  same  piece,  we  can- 
on the  construction  of  such  act.  East  not  make  it  a  rule  to  take  it  everywhere 
London  R.  Co.  v.  Whitechurch,  L.  R.,  in  the  same  signification.  For  we  must 
7  H.  L.  89.  take  such  expression,  in  each  article, 

1.  Pitte  V.  Shipley,  46  Cal.  161 ;  according  as  the  subject  requires,  fro 
Courtauld  T'.  Legh,  L.  R.,  4  Exch.  126;  substrata  mater ia^  as  the  masters  of 
Reg.  V.  Poor  Law  Com'rs,  6  Ad.  &  the  art  say.  The  word  day,  for  in- 
El.  68;  33  E.  C.  L.  12:  In  re  Kirkstall  stance,  has  two  significations.  If,  there- 
Brewery  Co.,  5  Ch.  Div.  535.  Compare  fore,  it  be  said  in  a  convention  that 
Bones  v.  Booth,  2  W.  Bl.  1226;  U.  S.  there  shall  be  a  truce  of  fifty  days,  on 
V.  Central  Pac.  R.  Co.,  118  U.  S.  235;  condition  that  commissioners  from 
Den  V.  Schenck,  8  N.  J.  L.  34;  James  both  parties  shall,  during  eight  succes- 
V,  DuBois,  16  N.  J.  L.  293;  Raymond  sive  days,  jointly  endeavor  to  adjust 
V.  Cleveland,  42  Ohio  St.  529.  See  the  dispute,  the  fifty  days  of  the  truce 
infra^  this  title,  Presumptions^  Use  of  are  civil  days  of  twenty -four  hours; 
Same  Language.  but  it  would  be  absurd  to  understand 

In  Rhodes  v.  Weldy,  46  Ohio  St.  them  in  the  same  sense  in  the  second 
242,  it  was  said :  **  Where  the  same  article,  and  to  pretend  that  the  corn- 
word  or  phrase  is  used  more  than  once  missioners  should  labor  eight  days  and 
in  the  same  act,  especially  in  the  same  nights  without  intermission."  Vattel 
section  and  in  the  same  sentence,  in  Law  of  Nations,  b,  2,  ch.  17,  §  281. 
relation  to  the  same  subject-matter  ^  /brZ/or/,  if  the  same  word  is  used 
and  looking  to  the  same  general  pur-  in  different  connections  and  in  different 
pose,  it  is  a  fundamental  rule  of  statu-  statutes,  there  is  no  rule  of  construe- 
tory  construction  that  if  in  one  con-  tion  requiring  the  same  meaning  to  be 
nection  the  meaning  is  clear  and  in  attached  to  it.  Rupp  v.  Swineford,  40 
the  other  it  is  otherwise  doubtful  or  Wis.  28. 

obscure,  it  is  in  the  latter  case  to  be  3.  Reynolds  xk  Baldwin,  i  La.  Ann. 

construed  the  satne  as  in  the  former."  162;  State  v.  Wilson, 3  111. 225;  Mason 
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iBUipntotioii  and  Conitnietlon.    5  TA  TUTES.  In  Pari  Materia, 

irreconcilable  conflict  between  different  parts  of  the  same  act,  the 
last  in  order  of  position  must  control.^ 

b.  Statutes  in  Pari  Materia.— Statutes  which  are  not  incon- 
sistent  with  one  another  and  which  relate  to  the  same  subject-mat- 
ter, are  in  pari  materia,  and  should  be  construed  together  and  effect 
be  given  to  them  all,  although  they  contain  no  reference  to  one 
another  and  were  passed  at  different  times.*  Especially  should 
effect  be  given,  if  possible,  to  statutes  in  pari  materia  enacted  at 

V,  Pinch,  3  111.  223 ;  Burke  v.  Monroe  of  both  the  state  and  railroads  rather 

Countr,  77  111.  610;  Torrance  v.  Mc-  than  to  those  which  would  make  this 

Dougald,  12  Ga.  526;  State  x/.  Jennings,  incongruous  and  out  of  harmony  with 

27  Ark.  419;    Haghn    v.   Rogers,  37  other   legislation,   and   would    expose 

Ark.  495.  the  railroads  to  arbitrary  and  excessive 

In  Burke  r.  Monroe  County.  77  111.  assessments   without   adequate  means 

610.  the  language  used  in  the  first  part  of  investigation  and  redress.'* 
of  an  act  was  '*all  incorporated  tQwns        2.  In  Paxi  Materia. —  Rex  7'.  Loxdale, 

and  cities,"  while  in  another  part  the  i  Burr.  44;   Anonymous,    LofTt    398; 

act  used  only  the  word  "city,"  and  the  Ailesbury  v.  Pattison,  i  Dougl.  30;  Kex 

court  held  that  even  though  the  word  v.  Palmer,  i  Leach  C.  C.  352;   Doe  v, 

**city"  was  not  sufficiently  comprehen-  Yarborough,  7  Moore  258;  i  Bing.  24; 

sive'to  embrace  "incorporated  towns,"  8  E.  C.  L.  384;  Murray*  v.  Thorniley, 

yet  under  this  principle  it  could  not  be  2  C.  B.  225 ;  52  E.  C.  L.  224;  lleelis  v. 

doubted  that  the  larger  and  more  ex-  Blain,  18  C.  B.  N.  S.  106;  114  E.  C.  L. 

tensive  signification  was  intended.  105  ;   Orme's  Case,  L.  R.,  8  C.  P.  281 ; 

1.  People  V.  Dobbins,  73  Cal.  259;  Hadfield's  Case,  L.   R.,  8  C.    P.  306; 

Branagan   v.   Dulaney,  8    Colo.   408;  Smith  t;.  Brown,  L.  R.,  6  Q^  B.  731; 

Sams  r.  King,  18  Fla.  557;  Quick  v.  Attorney  Gen'l  r.  Brown,  3  Exch.  Div. 

White  Water  Tp.,  7  Ind.  570;   Kansas  276;  Reg.  v.  Tonbridge,  13  Q^,  B.  Div. 

Pac.  R.  Co.  i\  Wyandotte  County,  16  342  ;  Pennington  v.  Coxe,  2  C ranch  (U. 

Kan.  594;  Gibbons   v.  Brittenum,   56  S.)   33:    Alexander  v.   Alexandria,   5 

Miss.  232;  Ryan  r.  State,  5  Neb.  282 ;  Crancli  (U.  S.)  7;  Doe  f.  Winn.,  11 

Alberston  v.  State,  9  Neb.  429;  Har-  Wheat.  (U.  S.)  386;  Pollard  v.  Kibbe, 

rington  v.  Rochester,   10  Wend.  (N.  14  Pet.  (U.  S.)  366;  U.  S.  v.  Freeman, 

^  )  .S53?  State  z\  Shelby  County,  36  3  How.  (U.  S.)  564;  Converse  v.  U.  S., 

Ohio  St.  326;   Packer  v.  Sunbury.  etc.,  21  How.  (U.  S.)  46^;  U.  S.  v.  Walker, 

R.  Co.,  19  Pa.  St.2ii ;  Brown  v.  Phila-  22  How.  (U.  S.)299;  U.  S.  v.  Babbitt,  i 

delphia  County,  21  Pa.  St.  42.  Black  (U.  S.)  55  ;  "The  Distilled  Spir- 

But  **  where  the  last  clause  of  one  its,"   11   Wall.  (U.  S.)  356;   Reiche  v, 

section  of  the  statute  is  plainly  incon-  Smythe,  13  Wall.  (U.  S.)  162 ;  Ryan  v. 

sistent  with    the  first  portion  of   the  Carter,  93  U.  S.  78 ;  Cooper  Mfg.  Co. 

same  section, and  of  another  preceding  t'.  Ferguson,   113   U.  S.  727;   U.  S.v. 

section  of  the  statute,  and  this  section  Central   Pac.  R.  C5.,   118  U.  S.  235; 

and  part  of  section  conform  to  the  ob-  Chicago,  etc.,  R.  Co.  v,  U.  S.,  127   U. 

vious  policy  and  intent  of  the  legisla-  S.  406;  Vane  v.  Newcombe.  132  U.  S. 

tare,  the  last  clause,  if  operative  at  all,  235;  Butler  v.  Russel,  3  CliflF.  (U.  S.) 

must  be  so  construed  as  to  give  it  an  255;  The  Elizabeth,  i   Paine  (U.  S.) 

effect  consistent  with    the  other   sec-  11 ;  U.  S.  v.  Collier,  3  Blatchf.  (U.  S.) 

tion  and  part  of  section,  and  with  the  333;   Black  v.  Scott,  2  Brock.  (U.  S.) 

policy  they  indicate."    Sams  v.  King,  329;  Dubois  t;.  McLean,  4  McLean  (U. 

i8  Fla.  557.  S.)  489;  Gordon  r.  South  Fork  Canal 

In   construing    certain    sections    of  Co.,  i  McAll.  (U.S.)  517;   Le   Roy  v. 

the  railroad  tax  law  of  Kansas^  the  Chabolla,  2  Abb.  (U.  S.)  448;  U.  S.  v, 

court,  in  Kansas  Pac.  R.  Co.  v.  Wyan-  Benson,  31  Fed.  Rep.89C;  Philbrook  v. 

dotte  County,  16  Kan.  594,  by  Brewer,  U.  S.,  S  Ct.  of  CI.  523;  Act  for  Relief, 

}.,  said:  "  If  there  be  no  way  of  recon-  etc.,  2  Op.  Atty.  Gen'l  46;  Ex  parte 

ciling   the    conflicting    clauses,   force  Ray,  45  Ala.  15  ;  Crawford  r.  Tyson,  46 

ought  to  be  given  to  those  which  would  Ala.  299 ;  Mobile,  etc.,  R.  Co.  v.  Malone, 

place  this  law  in  harmony  with   the  46  Ala.  391 ;  State  v.  Sloss,  83  Ala.  93; 

general  tax  law  and  secure  the  rights  McFarland  v.  State  Bank,  4  Ark.  410; 
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37  Am.  Dec.  761 ;   State  t'.  Watts,  23  De  Armas*  Case,  10  Martin  (La.)  172; 

Ark.  30S;   Duncan  v.  Owens.  47  Ark.  Montesquieu  v.  Hell,  4  La.  56;  23  Am. 

388 ;  Harley  v,  Heyl,  2  Cal.  481 ;  Mer-  Dec.  471 ;    Gajle  v.  Williams,  7  La. 

rill  V.  Gorham,  6  Cal.  41;  ]People  v,  162  ;  Rouanet  v.  Hunt,  17  La.  407;  Gas 

Phoenix,  6  Cal.  93;  Wilson  v.  Broder,  Light,  etc.,  Co.  v.  Nuttall,  19  La.  451; 

10  Cal  488;  People  v.  Wells,  11    Cal.  Phelps  v,  Rightor,  9  Rob.  (La.)  531; 

329;  Lick  I/.  Madden,  25  Cal.  207;  Peo-  Desban  v.  Pickett,   16  La.  Ann.  350; 

pie  V.  Jackson,  30  Cal.  427;  People  v,  Richardson  t>.  Richardson,  38  La.  Ann. 

Broadway  Wharf  Co.,  31  Cal,  34 ;  Mc-  641 ;  Merrill  v.  Crossman,  68  Me.  412; 


Minn  v.  Bliss,  31  Cal.   122;  McQuade    Baltimore    v.   Howard,  6   Har.  &    1. 
*y,   31   Cal.  <;26;  Robbins  v.     (Md.)  383;   Baltzell  v.  Foss,  i  Bar.  i 
Omnibus  R.  Co.,  32  Cal.  472;  Grant  v,    G.  (Md.)  504 ;  Kiersted  r.  State,  i  Gill 


Cooke,  7  D.  C.  165 ;  U.  S.  f.  Marble,  2  &  T.  (Md.)  231 ;  Hays  v.  Richardson,  i 

Mackey  (D.  C.)  12;  Bryan  v.  Dennis,  Gill  &  J.  (Md.)  366;  Chesapeake,  etc., 

4  Fla.  445 ;  Mitchell  v.  Duncan,  7  Fla.  Canal  Co.  v.  Baltimore,  etc.,  R.  Co.,  4 
13;  Spencer  V.  McBride.  14  Fla.  403;  Gill  &  J.  (Md.)  152;  State  v.  Balti- 
Doggett  V.  Walter,  15  Fla.  367;  Ex  more,  etc.,  R.  Co.,  12  Gill  &  J.  (Md.) 
parte  O'Donovan,  24  Fla.  281;  Ferrari  399;  38  Am.  Dec.  319;  Dugan  v.  Git- 
V.  Board  of  Health,  24  Fla.  390;  Harri-  tings,  3  Gill  (Md.)  138;  43  Am.  Dec. 
son  f.Walker,  i  Ga.  32 ;  McDougald  v.  306 ;  -Ranoul  v.  Griffie,  3  Md.  54;  State 
Dougherty,  14  Ga.  674;  Roff  v.  John-  v.  Mister,  5  Md.  11;  Billingslea  r, 
son,  40  Ga.  555 ;  Chandler  v.  Lee,  i  Baldwin,  23  Md.  85 ;  Terry  v.  Foster,  i 
Idaho  349;  Bruce  v.  Schuyler,  9  111.  Mass.  150;  2  Am.  Dec.  6;  Church  v. 
221;  46  Am.  Dec.  447;  Ottawa  xk  La  Crocker,  3  Mass.  21 ;  Holland  v.  Make- 
Salle  County,  12  111.341;  Turney  v.  peace,  8  Mass.  423 ;  Somerset  t'.  Digh- 
Wilton,  36  111.393;  Fowler  v,  Pirkins,  ton,  12  Mass.  385;  Com.  v.  Martin,  17 
77  111.  274;  Young  V,  Stearns,  91  111.  Mass.  362 ;  Holbrook  v.  Holbrook,  i 
221 ;  Holton  v.  Dsdy^  io6  111.  139;  Peo-  Pick.  (Mass.)  254;  Haynes  v.  Jenks,  2 
pie  t;.  Hazelwood,  116  111.  323;  Hunt  v.  Pick.  (Mass.)  176;  Mendon  v.  Worces- 
Chicago,  etc..  R.  Co.,  t2i  111.  644;  ter  County,  10  Pick.  (Mass.)  244;  Com. 
Dunaway  V.  Goodall,  3  111.  App.  201 ;  v.  Cambridge,  20  Pick.  (Mass.)  271; 
State  T'.  Rack  ley,  2  Blackf.  (Ind.)  249;  Goddard  v.  Boston,  ro  Pick.  (Mass.) 
Williams  v.  New  Albany,  etc.,  R.  Co.,  409;    Com.    v,     Sylvester,    13    Allen 

5  Ind.  Ill;  McMahon  f.  Cincinnati,  (Mass.)  248;  Sibley  xf.  Smith,  2  Mich, 
etc.,  R.  Co.,  5  Ind.  413;  Stater.  Spring-  492;  Whipple  z\  Circuit  Judge,  26 
field  Tp.,  6  Ind.  83;  La  Grange  County  Mich.  342;  Simpkins  v.  Ward,  45 
v.  Cutler,  6  Ind.  354;  Indiana  Cent.  Mich,  559;  Bryant  v,  Livermore,  20 
Canal  Co.  V.  State,  53  Ind.  583;  Hutts  Minn.  313;  Scott  r.  Searles,  i  Smed. 
V.  Hutts,  62  Ind.  246;  Taylor  v.  Wash-  &  M.  (Miss.)  590;  Gilliam  v.  Moor,  10 
ington  County,  67  Ind.  384;  Wright  v.  Smed.  &  M.'  (Miss.)  137;  State  v. 
Tipton  County,  82  Ind.  33^ ;  Carver  t».  Dickinson,  12  Smed.  &  M.  (Miss.)  583; 
Smith,  90  Ind.  227;  46  Am.  Rep.  210;  White  t;.  Johnson,  23  Miss.  68;  House 
Crawfordsville,  etc.,  Turnpike  Co.  v.  v.  State,  41  Miss.  737;  Eskridge  f. 
Fletcher,  104  Ind.  97;  Stout  v.  Grant  McGruder,  45  Miss.  294;  Clements  v. 
County,  107  Ind.  343;  State  t;.  Harri-  Anderson,  46  Miss.  581;  Gibbons  v. 
son,  116  Ind.  300;  Lorimier  t'.  Lewis,  Brittenum,  56  Miss.  251;  Hannibal, 
I  Morris  (Iowa)  253; 39  Am.  Dec.  461;  etc.,  R.  Co.  v,  Shacklett,  30  Mo.  557; 
State  V.  Shaw,  28  Iowa  67 ;  Davey  v.  State  t-.  Bishop,  41  Mo.  24 ;  St.  Louis, 
Burlington,  etc.,  R.  Co.,  31  Iowa  553;  etc.,  R.  Co.  v.  Clark,  54  Mo.  216; 
State  V.  Sherman,  46  Iowa  415;  Rhode  In  re  Bomino's  Estate,  83  Mo.  441; 
V.  Bank,  52  Iowa  375:  Moriarty  f.  Cen-  Peters  x\  Vawter,  10  Mont.  210;  Peo- 
tral  Iowa  R.  Co.,  64  Iowa  700;  Central  pie  x\  Weston,  3  Neb.  324;  White  v. 
Iowa  R.  Co.  V,  Board  of  Supervisors,  Blum,  4  Neb.  561;  Hendrix  v,  Rie- 
67  Iowa  199;  County  Seat  of  Linn  Co.,  man,  6  Neb.  516;  State  v,  Babcock,  21 
15  Kan.  500;  Kansas  ^ac.  R.  Co.  t*.  Neb.  5c;9;  State  x\  Donnelly,  20  Nev. 
Wyandotte  County,  16  Kan.  594;  In  re  216;  Hayes  r.  Hanson,  12  N.  H.  2S4; 
Hall,  38  Kan.  670;' Louisville  f.  Com.,  Robinson  v.  Tuttle,  37  N.  H.  248; 
9  Dana  (Ky.)  70;  Wallace  t;.  Young,  Wakefield  x\  Phelps,  37  N.  H.  295; 
5  T.  B.  Mon.  (Ky.)  T57;  Scarborough  State  Bank  t;.  Receivers*  Bank,  3  N.J. 
XK  Watkins,  9  B."  Mon.  (Ky.)  550;  50  Eq.  270;  Wallace  v.  Wallace,  3  N.  J. 
Am.  Dec.  528;  Nazareth  Literary,  etc.,  Eq.  6iq;  People's  Bank  r.  Paterson 
Inst.  XK  Com.,  14  B.  Mon.  (Ky.)  214;  Sav.  Bank,  10  N,  J.  Eq.  17;  Clement  f. 
Nunes  V.  Wellisch,  12  Bush  (Ky.)  363;  Kaighn,  15   N.   J.   Eq.  56;   Jersey^. 
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Demarest,  27  N.  J.  Eq.  301 ;  Barracliff  v,  Sweatt,  28  Tex.  727 ;  Napier  vi 
V.  Griscom,  X  N.  J.  L.  224;  Austin  t'.  Hodges,  31  Tex.  295;  Austin  v.  Gulf,. 
Nelson,  6  N.  J.  L.  383;  White  V.  Hunt,  etc.,  R.  Co.,  45  Tex.  234;  Berrj  v. 
6  N.  J.  L.  417;  Brown  f.  Wright,  13  State,  10  Tex.  App.315;  Henry  v.  Til- 
N.  J.  L.  242:  The  Ordinary  v.  Smith,  son,  17  Vt.  479;  Isham  v,  Bennington- 
14  N.  J.  L.  482;  Perth  Amboy  r.  Pis-  Iron  Co.,  19  Vt.  230;  Whitcomb  v. 
cataway,  19  N.  J.  L.  180;  Den  v.  Wade,  Rood,  20  Vt.  49;  Highgate  f.  State,  59 
20  N.  J.  L.  293 ;  Rudderow  t-.  State,  31  Vt.  46;  Warder  v.  ArelT,  2  Wash.  (Va.) 
N.  J.  L.  515;  New  Jersey  Ins.  Co.  v.  282;  i  Am.  Dec. 488;  Davidsons. Car- 
Meeker,  37  N.  J.  L.  304;  Koch  V.  Van-  son,  i   Wash.  Ter.  307;   Forqueran  v, 

Gartner  v.  Donnally,  7   W.   Va.   114;   Storm  v. 


derhoof,  49  N.  J.  L.  621 ;  Gartni 
Cohen,  51  N.  J.  L.  125;  Rogei 
Bradshaw,   20    Johns.    (N.    Y.) 


jrs  t'.  Cotzhausen,  38  Wis.  139. 

744 ;  It  is  the  universal  rule  in  the  con- 

Bowen  v.  Lease,  5  Hill  (N.  Y.)  225;  struction    of    statutes,  and  a    settled 

McCartee  7\  New  York  City  Orphan  maxim  of  the  common  law,  that  all  acts 

Asylum,  9  Cow.  (N.  Y.)  507';  18  Am.  passed   on  the  same  subject  in  pari 

Dec.  516;  People  x\  French,  51    Hun  materia   must  be  construed   together 

(N.  Y.)   347;    Kilbourne  v,   Sullivan  and  made  to  stand  if  capable  of  being- 

County,  62  Hun  (N.  Y.)  217;  Fort  r.  reconciled.    There  is  no  exception  to 

Burch,  6  Barb.  (N.  Y.)  69;  Waterford,  the  universality  of  this  rule.     McFar- 

etc.  Turnpike  v.  People,  9  Barb.  (N.  land  r.  State  Bank,  4  Ark.  410;  37  Am, 

Y.)  161 ;  Rexford  v.  Knight,  15  Barb.  Dec.  761. 

(N.  Y.)  627;  Perkins  v,  Perkins,  62  Several  statutes  relating  to  the  same 
Barb.  (N.  Y.)  531 ;  Powers  v,  Shepard,  subject  will  be  so  interpreted,  if  possi- 
48  N.  Y.  540;  Chase  v.  Lord,  77  N.  Y.  ble,  as  to  secure  harmony  in  their  ap- 
18;  People  V.  New  York  Cath.  Pro-  plication  and  perpetuate  the  general 
tectory,  106  N.  Y.  614;  Jn  re  Living-  purpose  of  the  legislation.  Wortham 
8ton,  121  N.  Y.  104;  Bowles  v.  Coch-  v.  Basket,  99  N.  Car.  70. 
ran,  93  N.  Car.  398 ;  Wortham  t'.  Basket,  In  construing  a  statute  regard  must  be 
99  N.  Car.  70;  Dodge  v.  Gridley,  10  had  to  other  current  legislation  <» /art- 
Ohio  173;  Manuel  v,  Manuel.  13  Ohio  materia^  **and  the  whole  should,  if  pos- 
St  464;  Jones  r.  Carr,  16  Ohio  ^t.  428;  sible,  be  made  to  harmonize;  and  if  the 
Seeley  r.  Thomas,  31  Ohio  St.  304;  sense  be  doubtful,  such  construction 
Malone  v,  Toledo,  34  Ohio  St.  548 ;  should,  if  possible,  be  given  as  will  not 
State  V,  Cincinnati  R.  Co.,  37  Ohio  conflict  with  the  general  principles  of 
St.  170;  Lowden  7;.  Cincinnati,  2  Disney  law,  which  it  may  be  presumed  the 
(Ohio)  207 ;  McLaughlin  v.  Hoover,  i  legislature  would  not  intend  to  disre- 
Oregon  31 ;  Winter  t*.  Norton,  i  Ore-  gard  or  change."  Manuel  v.  Manuel, 
gon  42;  Pittsburgh,  etc.,  R.  Co's  Ap-  13  Ohio  St.  464. 

peal,  I  Penny.  (Pa.)  449;  Union  Canal  However  broad  some' of  the  expres- 
Co.  V,  O'Brien,  4  Rawle  (Pa.)  358;  sions  of  a  statute  may  be,  yet  if,  on  ex- 
Neeld's  Road,  1  Pa.  St.  355 ;  Davis*  Ap-  amination,  it  clearly  appears  that  they 
peal,  34  Pa.  St.  256;  Black  v.  Tricker,  are  and  were  intended  to  be  limited  by 
59  Pa.  St.  13 ;  Keeling's  Road,  59  Pa.  other  provisions  of  the  same  or  other 
St.  358;  The  How^ard  Association's  acts  on  the  same  subject,  it  cannot •  be 
Appeal,  70  Pa.  St.  344;  Com.  v.  Potts,  improper  to  restrain  them  accordingly. 
79  Pa.  St.  164;  Bourguignon  Bldg.  As-  The  Elizabeth,  i  Paine  (U.  S.)  11. 
soc.  r.  Com.,  98  Pa.  St.  64;  Koontz  v.  ninstratioiia. — The  revenue  laws  of 
Howsare,  100  Pa.  St.  508 ;  Chilcoat's  the  United  States,  though  made  up  of 
Appeal,  loi  Pa.  St.  26;  Linton's  Ap-  independent  enactments,  are  to  be  re- 
peal. 104  Pa.  St.  239;  Boyle  x),  Horner,  garded  as  one  system.  Pennington  v. 
104  Pa.  St.  379;  Jacoby  v,  Shafer,  105  Coxe,  2  Cranch  (U.  S.)  33;  U.  S.  v. 
Pa.  St.  614  ;'Booz's  Appeal,  109  Pa.  St.  Collier,  3  Blatchf.  (U.  S.)  333. 
592;  Keystone  Bridge  Co's.  Appeal  The  various  acts  of  congress  on  the 
(Pa.  1887;,  7  Atl.  Rep.  580;  Coleman  r.  subject  of  soldiers'  bounty  are  in  pari 
Da\idson  Academy,  Cooke  (Tenn.)  materia,  Philbrook  v,  U.  S.,  8  Ct.  of 
26[ ;  Smith  t*.  Hickman,  Cooke  (Tenn.)  CI.  523. 

338;  Hart  r.  Reynolds,  1  Heisk.(Tenn.)  Laws  upon  the  subject  of  the  public 

208;  Graham  r.  Gunn,  87  Tenn.  458;  lands  are  in  pari  mater iayZtid  are  to 

Fowler  r.  Poor,  Dall.  (Tex.)  401 ;  Neil  be  construed  together.     An  authority 

V.  Keese.  5  Tex.  23;  51  Am.  Dec.  746;  to  an  individual  to  make  an  entry  of 

Bryan  v.  Sundberg,  5  Tex.  418;  Can-  any  of  those  lands  is  not  to  be  consid- 

non  V.  Vaughan,  12  Tex.  402;  Scoby  ered   an   isolated    act,    to  be  strictly 
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the  same  legislative  session.^     So  contemporaneous  legislation, 

expounded  upon  its  own  letter,  but  as  are  in  ^ari  materia,  Gartner  v,  Coheiiy 

having  relation  to  the  general  system,  51  N.  J.  L.  125. 

and  to  be  expounded  according  to  the  In  many  instances  a  remedy  pro- 
meaning  of  congress,  which  is  to  be  vided  by  one  statute  will  be  extended 
collected  from  the  language  of  the  par-  to  cases  arising  on  the  same  subject- 
ticular  law  as  compared  with  the  whole  matter  under  a  subsequent  statute, 
system,  and  from  the  reason  and  na-  Rogers  v.  Bradshaw,  20  Johns.  (N. 
ture  of  the  case.  Act  for  Relief,  etc.,  Y.)  744. 
2  Op.  Atty.  Gen*l  46.  An  act  passed  in  181 7  for  the  con- 

The  sections  of  the  revised  code  of  struction  of  the  Erie  Canal  vested  the 

Alabama  relating  to  railroads  are  to  be  fee  of  the  lands  taken  for  the  purpose 

construed  as  one  law.    Mobile,  etc.,  R.  in  the  state.    In  1819  another  act  was 

Co.  V.  Malone,  46  Ala.  391.  passed  by  which  also  lands  were  taken 

Acts  providing  for  the  sale  of  infants'  for  the  construction  of  the  canal,  but  no 

estates  by  the  courts,  an  act  extending  provision  as  to  title  was  made.    It  was 

the  power  of  the  courts  to  decree  such  held  that  the  people  took  the  same  in- 

sales,  and  an  act  prescribing  the  mode  terest  under  the  act  of  i8i9a8  they  did 

of  proceeding  on  petition  of  guardians  under  that  of  181 7.  Rexford  v.  Knight, 

and  next  friends  for  the  sale  of  infants'  15  Barb.  (N.  Y.)  627. 

real  estate,  are  in  pari  materia,     Bol-  All  recent  New  Tork  statutes   for 

g^ano  V.  Cook,  19  Md.  392;  Billingslea  the  protection  of  married  women  in 

V,  Baldwin,  23  Md.  106.  their  estates  are  to  be  construed  as  one 

A  statute  in  relation  to  attachments  in  their  letter,  spirit,  and  intent,  pre- 

against  steamboats    and  other  water  cisely  as  if  they  were  contained  in  one 

craft  is  in  pari  materia  with  the  gen-  act.     Perkins  v.  Perkins,  62  Barb.  (N. 

eral  attachment  law.  Wallace  i*.  Scales,  Y.)  531. 

36  Miss.  53.  An  act  of  181 1  incorporating  a  canal 

The  sections  of  a  code  referring  to  company  did  not  authorize  the  com- 
the  same  subject-matter  are  to  be  con-  pany  to  erect  a  dam  across  the  whole 
strued  as  a  single- statute.  Mitchell  v.  channel  of  the  Schuylkill  river.  A  sup- 
Long,  74  Ga.  96 ;  Stidhan  v.  Sims,  74  plementary  act  of  1826  did  authorize 
Ga.  187;  State  t'.  Boswell,  104  Ind.  547;  the  erection  of  such  a  dam.  It  was 
Moriarty  xk  Central  Iowa  R.  Co.,  64  held  that  these  acts  were  in  pari  ma* 
Iowa  700;  Burger  v.  Frakes,  67  Iowa  teria  and  that  the  remedy  provided  by 
467;  Hunt  V.  Farmers'  Ins.  Co.,  67  the  act  of  181 1  for  injuries  to  proper^ 
Iowa  742;  Depas  7'.  Riez,  2  La.  Ann.  therein  mentioned  could  be  applied  to 
30;  Childers  7>.  Johnson,  6  La.  Ann.  obtain  redress  for  such  injuries  as  the 
638 ;  St.  Joseph  v.  Porter,  29  Mo.  erection  of  the  dam  might  have  pro- 
App.  605 ;  Gibbons  v.  Brittenum,  56  duced  directly  and  immediately  to 
Miss  251;  Hunt  r.  Farmers'  Ins.  Co.,  property,  or  as  might  have  been,  in  all 
67  Iowa  742;  Roberts  v.  Briscoe,  44  cases  of  the  like  kind,  the  inevitable 
Ohio  St.  600.  consequences  of  its  erection  under  the 

An  act  to  provide  for  the  com  pie-  authority  contained  in  the  act  of  1826. 

tion  of  the  fence  around  the  capitol  Union  Canal  Co.  v.  O'Brien,  4  Rawle 

grounds  and    to    appropriate    money  (Pa.)  358. 

therefor,  and  which  also  enacts  that  all  A  statute  relating  to  garnishment  io 

the  work  that  can  be  done  by  convict  aid  of  an  execution  and  that   relating 

labor  on  said  fence  shall  be  so  done,  is  to  garnishment  in  attachment  suits  are 

in  pari  materia  with  an  act  passed  at  in  pari  materia.  Storm  v.  Cotzhausen, 

the  same  session  of  the  legislature  pro-  38  Wis.  139. 

viding  for  the  lease  of  the  state  peni-  1.  Where  two  statutes  of  the  same 

tentiary  and  for  the  number  of  con-  day  relate  to  the  same  thing,  and  one 

victs  the   lessees   are  to  furnish.    St.  is  more  comprehensive  than  the  other, 

Louis,  etc.,  R.  Co.  v,  Clark,  54  Mo.  216.  effort  will  be  made  to  give  to  one  some 

An  act  and  its  supplement  are  to  be  operation  not  embraced  in  the  other, 

construed  as  one  law.     Van   Riper  v,  so    that  each   may,   if  possible,  have 

Essex  Public  Road,  38  N.  J.  L.  23.  some  effect,  that  the  legislation  may 

The  several  statutes  relating  to  the  not  appear  to  have  been  vain  and  use- 
jurisdiction  and  practice  of  district  less.  Nazareth  Literary  Inst.  v.  Com., 
courts,  though  varying  in  their  titles,  14  B.  Mon.  (Ky.)  214. 
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not  precisely  in  pari  materia  with  the  statute  to  be  construed, 
may  be  referred  to  on  the  question  of  intent.* 

Not  only  may  contemporaneous  and  prior  statutes  be  con- 
sidered in  construing  a  given  act,  but  a  subsequent  statute  may 
often  aid  in  the  interpretation  of  a  prior  one.*  Private  acts  con- 
ferring special  privileges  and  the  general  acts  on  the  same  subject 
are  also  to  be  construed  together  and  effect  is  to  be  given  to  both, 
if  possible.' 

Expired  and  repealed  acts  in  pari  materia  with  the  statute  to 
be  construed  may  also  be  considered  in  the  interpretation  thereof.* 

Acts  passed  at  the  same  session  of  172;    Baer   v.   Baer,   33   Pa.   St.   530; 

the  legislature  are  to  be  taken  in  pari  Hart  v.  Reynolds,  i  Heisk.  (Tenn.)  208. 

materia  and    receive   a    construction  If  a   thing    contained   in    a   subse- 

which  will  give  effect  to  each,  if  possi-  quent  statute  be  w^ithin  the  reason  of 

ble;  but  as  each  cannot  have  the  same  a  former  statute,  it  shall  be  taken  to 

effect  entirely  when  taken  in  connec-  be  within  the  meaning  of  that  statute 

tion  with  the  other  as  it  w^ould  have  if  (Lord  Raym.   1028) ;  and  if  it  can  be 

taken   singly,   they    must  be   so   con-  gathered  from  a  subsequent  statute  in 

strued  as  to'carry  "into  effect  what  ap-  pari  materia  what  meaning  the  legis- 

pears  to  have  been  the  main  intention  lature    attached    to   the   words    of    a 

of  the  legislature.     State  v,  Rackley,  2  former  statute,  they  will  amount  to  a 

Blackf.  (I nd.)  250:  Florida,  etc.,  R.  Co.  legislative   declaration   of    its    mean- 

T.  Pensacola,  etc.,  R.  Co.,  10  Fla.  160.  ing  and  will  govern  the  construction 

Two  statutes  passed  upon  the  same  of  the  first  statute.  U.  S.  v.  Free- 
subject  by  the  same  legislature  at  the  man,  3  How.  (IJ.  S.)  564.  See  also 
same  session  should  be  construed  to-  Cannon  v.  Vaughan,  12  Tex.  402. 
gether  and  both  allowed  to  stand,  if  In  interpreting  a  given  statute,  if  a 
possible.  But  where  they  are  in  irrec-  subsequent  act  on  the  same  subject 
oncilable  conflict  with  each  other,  affords  complete  demonstration  of  the 
then  the  latter  supersedes  the  former,  legislative  sense  of  its  own  language, 
notwithstanding  that  both  were  in-  the  subsequent  act  should  be  incorpo- 
tended  to  take  effect  and  g^  into  op-  rated  into  the  act  to  be  construed, 
eration  at  the  same  time.  The  latter  Alexanders.  Alexandria.  5  C  ranch  (U. 
must  be  regarded  as  the  last  expressed  S.)  7. 

will  of  the  legislature.     Wright  t;.  Tip-  8.  McFarland  v.  State  Bank,  4  Ark. 

ton  County,  82  Ind.  337.  410;    37    Am.   Dec.    761;    People    v, 

1.  Prather  v,  Jeffersonville,  etc.,  R.  Wells,  11    Cal.  333;  Maysville   Turn- 
Co.,  52  Ind.  16;  Mtddleton  r.  Greeson,  pike  Road   Co.   v.   How,   14  B.  Mon. 

106  Ind.  22;   Stout  7^   Grant  County,  (Ky.)  342;  Crane  v.  Reeder,  22  Mich. 

107  Ind.  344  J  Smith  v.  People,  47  N.  322;  State  v,  Macon  County  Ct.,  41 
Y.  333 ;  In  re  Rochester  Water  Com'rs,  Mo.  460 ;  Auburn  Com*rs  of  Excise 
tt  N.  Y.422;  Chase  v.  Lord,  77  N.  Y.  v.  Burtis,  103  N.  Y.  136;  Mt.  Holly 
18.  See  also  Vane  v,  Newcombe,  132  Co's  Appeal,  99  Pa.  St.  513;  New 
U.  S.  235.  Brighton,  etc.,  R.  Co.  v.   Pittsburgh, 

2.  Clarke  v,  Powell,  4  B.  &  Ad.  846;  etc.,  R.  Co.,  105  Pa.  St.  13. 

24  E.  C.  L.  174;  Smith   v.   Lindo,   4  4.  Rex  v,  Loxdale,  i  Burr.  44;  Gold- 

C.  B.  N.  S.  404;  93  E.  C.  L.  404;  Grill  smid  v.  Hampton,  5  C.  B.  N.  S.  94; 

v.  General  Iron  Screw  Collier  Co.,  L.  94  E.  C.  L.  93;  Ex  parte  Copeland,  2 

R.,  I  C.   P.  611 ;  Rolle  v.  Whyte,  L.  De  G.  M.  &  G.  914;  U.  S.  v,  Bowen, 

R.,  3  Qj.  B.  298;  Alexander  v.  Alex-  100  U.  S.  508;  Viterbo  t*.  Friedlander, 

aodria,  5  Cranch  (U.  S.)  7;  U.  S.  v.  120  U.  S.  707;    Ferrari   v.   Board   of 

Freeman,  3  How.  (U.  S.)  564;    Cape  Health,    24    Fla.    410;    Harrison     v, 

Girardeau  County  Ct.  v.  Hill,  118  U.  Walker,  i   Ga.  32;  Bruce  r.  Schuyler, 

S,  72;    Georgia    Penitentiary   Co.   v.  9  111.  230;  46  Am.  Dec.  447;  Prather 

Nelms,  65  Ga.  67;  38  Am.  Dec.  793;  v,  Jeffersonville,  etc.,  R.  Co.,  52  Ind. 

Com.  V,  Sylvester,   13   Allen   (Mass.)  16;  Middleton    r.   Greeson,    i<>6   Ind. 

247;  In  re  Livingston,  121  N.  Y.  104;  22;  Stout  v.  Grant  County,  107  Ind. 

Meyer  p.  Gross,  2  Pen.  &  W.  (Pa.)  348;  State  t-.  Harrison,  116  Ind.  300; 
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So  repealed  clauses  of  a  statute  may  be  considered  in  construing 

the  provisions  that  remain.^  And  only  when  a  later  act  is 
clearly  repugnant  to  a  former  one  will  the  former  one  be  deemed 
repealed  by  implication.  Seeming  repugnance  is  not  sufficient, 
but  the  two  acts  will  be  construed  as  in  pari  materiay  and  effect 
be  given  to  both,  if  possible.* 

In  construing  a  given  act  the  meaning  of  words  or  terms  as 

used  therein  may  be  gathered  from  the  consideration  of  other 
acts  in  pari  materia  in  which  such  words  or  terms  were  also  used.* 

Coffin  7'.  Rich,  45  Me.  513;  71  Am.  Gittings,  3  Gill  (Md.)  IC4;  43  Am. 
Dec.  ^59;  Baltimore  r.  Howard,  6  Dec.  306;  Goddard  t-.  Boston,  20  Pick. 
Har.  &  J.  (Md.)  383;  State  v.  Balti-  (Mass.)  410;  Com.  z-.  Kimball,  21  Pick- 
more,  etc.,  R.  Co.,  12  Gill  &  J.  (Md.)  (Mass.)  377;  35  Am.  Dec,  326;  White 
399 ;  38  Am.  Dec.  319;  Church  r.  v.  Johnson,  23  Miss.  74;  M*Cartee  r. 
Crocker,  3  Mass.  21 ;  Eaton  v.  Green,  New  York  City  Orphan  Asylum,  9 
32  Pick.  (Mass.)  532;  Medbury  v.  Cow.  (N.  Y.)  437;  18  Am.  Dec.  516; 
Watson,  6  Met.  (Mass.)  246;  39  Am.  Bowen  r.  Lease.  5  Hill  (N.  Y.)  225; 
Dec.  726;  Holbrook  t-.  Bliss,  9  Allen  Smith  r.  Hickman,  Cooke  (Tenn.)  338; 
(Mass.)  75;  Com.  T'.  Bailey,  13  Allen  Napier  7'.  Hodges,  31  Tex.  295:  Lewis 
(Mass.)  545;  Hamilton  x\  Boston,  14  v.  Aylott,  45  Tex.  199;  Laughter  r. 
Allen  (Mass.)  478;  Ham  v.  Boston  Seela,  5c)  Tex.  177  ;  Forqueran  r.  Don- 
Police  Board,  142  Mass.  94;  Grand  nally.  7  VV.  Va.  114. 
Gulf  Bank  r.  Archer.  8  Smed.  &  M.  Where  two  laws  only  so  far  disagree 
(Miss.)  iTji ;  W^akefield  r».  Phelps,  37  or  differ  as  that  by  any  other  construc- 
N.  H.  304;  Daniels  x\  Com.,  7  Pa.  St.  tion  they  may  both  stand  together,the 
373;  Coleman  v.  Davidson  Academy,  ruXt  ihsit  ir^es  postrrtores^  priores con- 
Cooke  (Tenn.)  261 ;  Steadman  v.  Mer-  tnrias  abroiant  6oqs  not  apply,  and  the 
chants',  etc.,  Bank,  69  Tex.  53;  For-  latter  is  no  repeal  of  the  former.  Ches- 
queran  v.  Donnally,  7  W.  Va.  114;  apeake,  etc.,  Canal  Co.  v.  Baltimore^ 
KoUock  7'.  Madison  (Wis.  1893),  54  N.  etc.,  R.  Co.,  4  Gill  &  J.  (Md.)  152. 
W.  Rep.  725;  Flandeis  i-.  Merrimack,  .  A  later  statute  on  a  given  subject 
48  Wis.  567.  not  repealing  an  earlier  one  in  terms 

1.  Attorney  Gen'l  t*..  Lam  plough,  3  is  not  to  be  taken  as  a  repeal  by  impli- 
Exch.  Div.  227;  Banks  for  Savings  7-.  cation,  unless  it  is  plainly  repugnant 
Field,  3  Wall.  (U.  S.)  495;  Ex  parte  to  the  former,  or  unless  it  fully  em- 
Crow  Dog,  109  U.  S.  556.  Analogous  braces  the  whole  subject- matter.  God- 
to  this  rule  is  the  principle  of  Com.  v,  dard  7'.  Boston,  20  Pick.  (Mass.)  410; 
Potts,  79  Pa.  St.  164,  in  which  it  was  Dugan  -•.  Gittings,  3  Gill  (Md.)  154; 
held  that  where  a  section  of  a  statute  43  Am.  Dec.  306 ;  Gayle  7*.  Williams^ 
contains  an  unconstitutional  provision,  7  La.  166. 

such  provision  cannot  be  stricken  out  Tn  Chicago,  etc.,  R.  Co.  v.  U.  S.,  127 

in  construing  the  section.  U.  S.  406.  the  court,  by  Field  J.,  said^ 

2.  Chicago,  etc.,  R.  Co.  7-.  U  S.,  127  U.  that  where  there  are  two  acts  or  provi- 
S.  406;  U.  S.  v.  One  Hundred  Barrels  of  sionsof  law  relating  to  the  sn  me  subject, 
Spirits,  2  Abb.  (U.  S.)  ,^05;  Wyman  t-.  effect  is  to  be  given  to  both  if  that  be 
Camptx^ll,  6  Port.  (Ala.)  219;  31  Am.  practicable;  if  the  two  are  repugnant, 
Dec.  677;  Riggs  7\  Brewer,  64  Ala.  the  latter  will  operate  as  a  repeal  of  the 
285;  Merrill  7*.  Gorham,  6  Cal.  43;  former  to  the  extent  of  the  repugnancy. 
Mitchell  7'.  Duncan,  7  Fla.  18;  Ottawa  But  the  second  act  will  not  operate  as 
V.  La  Salle  Co.,  12  111.  341  ;  Hunt  7'.  such  repeal  merely  because  it  may  re- 
Chicago,  etc.,  Ry.,  121  111.  638:  La  peat  some  of  the  provisions  of  the  first 
Grange  County  7'.  Cutler,  6  Ind.  354;  one  or  omit  others  or  add  new  provi- 
Rhode  7'.  Bank,  52  Iowa  376;  De  sions.  In  such  cases  the  latter  act  will 
Armas'  Case,  10  Martin  (La.)  172;  opernte  as  a  repe'l  only  where  it 
Gayle  v.  Williams,  7  La.  166;  Hebert's  plainly  appears  tli.t  it  is  intended  as  a 
Succession,  5  La.  Ann.  122  ;  Desban  v.  substitute  for  the  li-^t  act. 
Pickett,  16  La.  Ann.  351  ;  Chesapeake,  8.  Where  two  acts  of  congress  are 
etc.,  Canal  Co.  v.  Baltimore,  etc.,  R.  in  pari  materia^  it  will  be  presumed, 
Co.,  4  Gill  &  }.  (Md.)  152;  Dugan  v.  in  the  absence  of  anything  to  show  a 
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The  foregoing  rules  of  construction  are  applicable  also  to  penal 
statutes.'  So  in  construing  codifications,  revisions,  or  re-enact- 
ments in  which  the  language  is  doubtful  or  ambiguous,  former 
statutes  therein  embodied  are  to  be  considered.* 

Where  a  statute  is  in  pari  materia  with  a  prior  one  which  has 
already  received  an  equitable  construction,  that  construction  is 
extended  to  the  later  one.* 

The  rule  of  construction  that  statutes  in  pari  materia  are  to 

contrary  intent,  that  if  the  same  word  7  Pa.  St.  373 ;  State  v.  Wilbor,  i  R.  I. 
be  used  in  both  and  a  special  meaning  204 ;  36  Am.  Dec.  245 ;  State  v.  Bald- 
be  given  to  it  in  the  first  act,  it  was  in-  win,  2  Bailey  (S.  Car.)  541 ;  State  v, 
tended  that  it  should  receive  the  same  Fields,  2  Bailey  (S.  Car.)  554;  State  v, 
interpretation  in  the  later  act.  Reiche  Mooty,  3  Hill  (S.  Car.)  499;  State  v, 
r.  Smythe,  13  Wall.  (U.  S.)  162.  Williams,  13  S.  Car.  558;  Cain  v. 
Where  two  acts  are  in  pari  materia  State,  20  Tex.  362  ;  Taylor  r.  State,  3 
a  word  used  in  a  certain  sense  in  the  Tex.  App.  169. 

first  act  will  be  presumed  to  have  been  2.  In  the  interpretation  of  a  code  the 
used  in  the  same  sense  in  the  subse-  former  statutes  embodied  in  such  code 
quent  one,  unless  there  be  something  may  be  resorted  to.     Bank  for  Savings 
in  the  context  or  the  nature  of  things  v.  Field,  3  Wall.  (U.  S.)  495;  Baldwin 
to  indicate  that  a   different  meaning  v.  Franks,   120  U.  S.  678;   Viterbo  v. 
was  intended.    County  Seat  of  Linn  Friedlander,  120  U.  S.  707 ;  Nicholson 
County,  15   Kan.  500.    See  also  Rob-  v.  Mobile,  etc.,  R.  Co.,  49  Ala.  205; 
bins  V.  Omnibus  R.  Co.,  32  Cal.  472  ;  Gunter  t'.  State,  83  Ala.  96;  Desban  v. 
Mlckle  XK  Matlack,   17   N.   J.   L.  93;  Pickett,  16  La.  Ann.  351. 
State  r.  Garthwaite,  23  N.  J.  L.  143.  When  it  becomes  necessary  to  con- 
A  subsequent   statute  containing  a  strue  language  so  used  in  the  Revised 
reference    to  a   former  one   may    be  Statutes  of  the    United  States  as  to 
looked  to    in  order   to   ascertain  the  leave  a  substantial  doubt  as  to  its  mean- 
meaning  of  terms  used  in  the  former  ing,  the  original  enactment  may  be  re- 
one,  even  in  their  application  to  acts  sorted  to  for  the  purpose  .of  ascertain- 
done  between  the  dates  of  the  statutes,  ing  that  meaning.    U.  S.  v.  Bowen,  100 
Hart  I'.  Reynolds,  i  Heisk.  (Tenn.)  208.  U.  S.  508;  Meyer  z\  Western  Car  Co., 
When   terms    or   modes  of  expres-  102  U.  S.  i ;  V'ictor  v,  Arthur,  104  U. 
sion  are  employed  in   a  new  statute  S.  498;  U.  S.  v.  Lacher,  134  U.  S.624; 
which  had  acquired  a  definite  meaning  State  v.  Brewster,  44   Ohio  St.  252; 
and  application  in  a  previous  statute  Heck  v.  State,  44  Ohio  St.  537.     See 
on  the  same  subject,  or  one  analogous  also  U.  S.  v.  Butterworth,  3  Mackey 
to  it,  they  are  generally  supposed  to  (D.  C.)  229;  In  re  Spencer,  McA.  & 
be  used    in    the   same  sense,  and   in  M.  (D.  C.)  433. 

settling  the  construction  of  such  new^  Sections  of  a  statute  re  enacted  in 

statute  regard  should  be  had  to  the  the   Revised   Statutes  of  the  United 

known  and  established  interpretation  of  States  are  to  be  given  the  same  mean- 

theold.     Whitcomb  v.  Rood.  20  Vt.  49.  ing  which  they  had  in  the  original, 

1.  The  Harriet,  i  Story  (U.  S.)  251;  unless  the  contrary  intention  is  clearly 

>brrison  T'.  State.  40  Ark.  448;  State  manifested.     U,  S.  r.  Le  Bris,  121  U. 

' .  Sewall,  45  Ark.  391 ;  Kollenberger  v.  S.  278. 

People,  9  Colo.  233;  State  v.  Boswell,  Where   the   law  as   expressed   in  a 

1  >4  Ind.  547;  State  x\  Wells,  112  Ind.  section  of  the  public  statutes  of  Mas- 

2;7;    Harriman    v.    State,  2    Greene  5ar//«.S£'//5  is  ambiguous  or  doubtful,  it 

(Iowa)  274;  State  v.  Smith,  7   Iowa  is  then  most  proper  to  examine  the 

244 ;  Com.  V.  English,  2   Bibb   ( Ky.)  statutes  of  which  it  is  a  revision.  Pratt 

81 ;  Green  r.  Com.,  12  Allen  (Mass.)  i^.  Boston  Street  Com' rs,  139  Mass.  563. 

166;  Com.  V,  Bailey,  13  Allen  (Mass.)  8.  Vernon's  Case,  4  Rep.  4;  Sturgis 

C45;  Com.  V.  Griffin.  105  Mass.  187;  v,  Darrell,  4  H.  &  N.  622;  Ilersha  v. 

House  V.  State,  41  Miss.  746;   State  v.  Brenneman,  6  S.  &  R.  (Pa.)  2  ;  Eshle- 

Garthwaite,  23  N.  J.  L.  143;  Smith  x),  man's  Appeal,  74  Pa.  St.  42.    But  see 

Peoirfe,  47  N.  Y.  J30;  State  v.  Bell,  3  Adam  v,  Bristol,  2  Ad.  &  El.  389;  29 

Ired.  (N.  Car.)  500;  Daniels  v.  Com.,  £.  C.  L.  125. 
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be  treated  as  one  law  is  not  absolute,  and  is  not  to  be  resorted  to 

where  the  obvious  intent  of  the  legislature  would  thereby  be  de- 
feated, either  by  a  strained  reconciliation  of  such  statutes  or  by 
regarding  statutes  as  in  pari  materia  which  are  not  really  so.* 

1.  In  United  Society  v.  Eagle  Bank,  and  relating  to  the  same  subject,  are  to- 
7  Conn.  469,  it  was  said  :  **  Statutes  are  be  taken  and  considered  together,  still 
in  fart  materia  which  relate  to  the  when  the  new  statute  in  itself  cotnpre- 
same  person  or  thing  or  to  the  same  hends  the  whole  subject  and  creates  a 
class  of  persons  or  things.  The  word  new,entire,  and  independent  system  re- 
par  must  not  be  confounded  with  the  specting  the  subject-matter,  it  is  mvA- 
term  sim His.  It  is  used  in  opposition  to  versally  held  to  repeal  and  supersede 
it,  as  in  the  expression.  3/r/^/j  pares  all  previous  systems  of  laws  respecting 
suftt  quant  similis,  intimating,  not  like-  the  same  subject-matter."  Harold  v, 
ness  merely,  but  identity.  It  is  a  phrase  State,  16  Tex.  App.  157.  See  also  Stir- 
applicable  to  the  public  statutes  or  man  v.  State,  2 1  Tex.  734. 
general  laws  made  at  different  times  The  case  most  hostile  to  the  con- 
and  in  reference  to  the  same  subject."  struction  of  one  statute  by  a  resort  to 
See  also  O'Neal  t;.  Robertson,  45  Ala.  others  in  pari  materia  is  U.  S.  v.  The 
535  J  Waterford,  etc.,  Turnpike  v.  Peo-  Penelope,  2  Pet.  Adm.  448,  in  which  it 
pie,  9  Barb.  (N.  Y.)  169;  Highgate  v.  was  held  to  be  dangerous  and  unneces- 
State,  59  Vt.  46.  sary  for  courts  to  decide  on  a  number 
In  Ex  parte  Blaiberg,  23  Ch.  Div.  o(  RCts  ssiid  to  be  in  pari  materia  "vhen 
258,  Jessel.  M.  R.,  said  that  if  an  act  a  question  arises  only  on  a  construc- 
can  clearly  have  one   meaning,  effect  tion  of  one. 

ought  to  be  given  to  it  accordingly;  niuBtrationB. — The  Statute  of  Frauds 

since  the  consideration  of  other  acts  is  not  in  pari  materia  with  the  bank- 

and  decisions  thereon  may  often  lead  rupt  acts,  and  shares  in  a  joint-stock 

to  a  conclusion  directly  contrary  to  the  banking    company   are   not  "goods" 

act  to  be  construed.  within  ^  17  of  the  Statute  of  Frauds- 

The  doctrine   that  statutes  in  pari  Humble  v.  Mitchell,  11  Ad.  &  El.  205; 

materia  are  to  be  taken  together  and  39  E.  C.  L.  46. 

construed  as  one  act  is  resorted  to  in  A  bicycle,  though  a  carriage  within 
cases  of  doubt  and  is  never  applicable  the  enactment  against  furious  drivings 
where  a  statute  is  plain  and  unambig-  is  not  a  carriage  within  a  local  turn- 
uous.  State  v.  Cram,  16  Wis.  347.  See,  pike  act  imposing  tolls.  Williams  v. 
however,  McFarland  v.  State  Bank,  4  Ellis,  5  Qj,  B.  Uiv.  175. 
Ark.  416;  37  Am.  Dec.  761;  and  Robin-  Legislation  in.  relation  to  the  con- 
son  V.  Tuttle,  37  N.  H.  248,  where  it  finement  of  stock  so  as  to  prevent  its 
was  held  that  in  order  to  ascertain  the  running  on  the  premises  of  others  is 
meaningof  any  particular  section,  even  not  in  pari  materia  with  the  sections 
when  the  words  were  unambiguous,  it  of  the  Alabama  Code  that  lay  down 
was  proper  to  consider  other  laws  re-  the  rule  of  diligence  to  be  observed  by 
lating  to  the  same  subject-matter.  railroads  in  the  running  of  their  trains, 
**  It  is  true  that  statutes  relating  to  and  that  define  their  liabilities  incases 
the  same  subject  are  to  be  construed  to-  where  stock  is  killed.  Central  R.  Co. 
gether,  but  this  rule  does  not  go  to  the  v.  Hamilton,  71  Ga.  465, 
extent  of  controlling  the  language  of  A  statute  expressed  as  amending  a 
subsequent  statutes  by  any  supposed  former  statute  so  as  "  to  read  as  fol- 
policy  of  previous  ones."  Goodrich  v.  lows,"  and  containing  a  clause  repeal- 
Russell,  42  N.  Y.  184.  ing  all  laws  and  parts  of  laws  in  con- 
Where  the  words  of  the  statute  to  be  flict  therewith,  is  not  to  be  construed 
construed  differ  from  the  words  of  a  as  in  pari  materia  with  the  displaced 
former  act  on  the  same  subject,  it  is  an  leprislation,  but  independently.  Cor- 
intimation  that  they  are  to  have  a  dif-  tesy  v.  Territory  (N.  Mex.  1892),  32 
ferent  and  not  the  same  construction.  Pac.  Rep.  504. 

Rich  r.  Keyser,  54  Pa.  St.  89;  Lehman  So  "  private  acts  of  the  legislature 
V.  Robinson,  59  Ala.  235.  conferring  distinct  rights  on  different 
**  While  it  is  true  that  a  construction  individuals,  which  never  can  be  con- 
whlch  repeals  former  statutes  by  im-  sidered  as  one  statute  or  the  parts  of  a 
plication  is  not  to  be  favored,  and  it  is  general  system,  are  not  to  be  inter- 
also  true  that  statutes  in  pari  materia  preted  by  mutual  reference  to  each 
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As  a  general  rule  private  acts  cannot  be  considered  as /« /^r£ 
materia.  Nor  may  an  act  wherein  the  legislature  seeks  to  con- 
strue a  former  statute  be  considered  in  pari  materia  therewith,  as 
the  opinion  of  a  legislature  as  to  the  meaning  of  a  prior  statute 
is  entitled  to  little  weight.* 

c.  Purpose  and  Object. — It  is  a  canon  of  interpretation  that  the 
legislative  purpose  and  the  object  aimed  at  are  to  be  borne  in  mind, 

and  that  language  susceptible  of  more  than  one  construction  is  to 

receive  that  which  will  bring  it  into  harmony  with  such  object 
and  purpose  rather  than  that  which  will  tend  to  defeat  it.* 

other."  United  Society  v.  Eagle  Bank,  a  construction   of  former  acts  is  at- 

7  Conn.  469,  and  in  this  case  it  was  tempted. 

lield  that  the  charters  of  various  banks  Statutes  are  to  be  construed  accord- 
were  not  in  pari  materia,  ing  to  their  plain  import  without  re- 
in the  exposition  of  a  private  statute  gard  to  mere  inferences  which  may  be 
conferring  special  privileges  or  impos-  drawn  from  the  language  of  an  act 
ing  particular  obligations,  it  is  not  passed  by  a  subsequent  legislature, 
proper  to  resort  to  the  language  of  Ingalls  t*.  Cole,  47  Me.  530. 
any  other  private  act  not  relating  to  The  intention  of  one  legislature  in 
the  same  parties  and  the  same  subject-  the  use  and  application  of  a  term  in 
matter;  such  private  statute  stand-  an  act  passed  by  it,  is  not  conclusive  as 
ing  upon  the  same  basis  with  contracts  to  the  intention  of  another  and  differ- 
by  deed,  which  are  not  to  be  affected  ent  legislative  body  in  the  use  of  the 
by  evidence  aliunde.  Thomas  v,  term  in  the  passage  of  another  and 
Mahan,  4  Me.  513.  different  act.  True,  it  is  proper  to 
When  the  legislature  has  granted  look  at  such  a  circumstance  in  arriv- 
special  privileges  at  different  sessions  ing  at  a  correct  interpretation  of  the 
to  two  independent  corporations,  the  subsequent  law,  still  that  interpreta- 
court  will  not  so  construe  any  general  tion  must  be  such  as  is  demanded  by 
expressions  of  the  last  grant  as  to  the  terms  of  the  act  itself,  if  they  are 
effect  a  destruction  of  the  first.  New  clear  and  unambiguous.  Feagm  v. 
Haven  v.  New  Haven  Water  Co.,  44  Comptroller,  42  Ala.  522.  See  also 
Conn.  105.  supray  this  title,  Legislative  Construe 

Where  two  statutes  are  passed,  each  tion. 

authorizing  the  erection  of  a  boom,  2.  Purpose  and  Object. — Sedgw.    on 

they  must   be  interpreted   separately,  St.,  p.   359;    Wiltshire  v.    Willett,  11 

though  both  booms  become  the  prop-  C.  B.  N.   S.  340 ;    Reg.  xk   Edmund- 

erty  of  one  company;  and  an  act  con-  son,  2   El.   &   El.  77 ;     105    E.   C.   L. 

solidating  the  two  boom   companies,  75;   103    E.   C.    L.   239;   Hawkins   v, 

will  not  change  the  liability  of  either  (rathercole,    6    De    (j.    M.   &   G.   i ; 

under  its  act  of  incorporation  to  de-  Blakeney  v,  Blakeney,  6  Port.  (Ala.) 

liver  logs  at  its  own  boom — the  boom  109;   30    Am.    Dec.   574;    Horton    v, 

in  which  they  were  caught.    Gould  v.  Mobile   School  ComVs,  -^3  Ala.   604 ; 

Langdon,  43   Pa.   St   365.      But    see  People  r.  Dana,  22  Cal.  11;  Sherman 

Levering  v.  Philadelphia,  etc.,  R.  Co.,  v.  Buick,  32  Cal.  241;  91  Am.  Dec.  577; 

8  W.  &  S.  (Pa.)  459,  where,  in  the  con-  Helm  v.  Chapman,  66  Cal.  291 ;  Con- 
struction of  a  certain  provision  in  a  necticut  Mut.  L.  Ins.  Co.  v.  Talbot, 
railroad  charter,  the  charters  of  other  113  Ind.  373;  3  Am.  St.  Rep.  655  ;  Lake 
railroad  companies  were  considered,  v.  Caddo  Parish,  37  La.  Ann.  788; 
See  also  Covington  v.  McNickle,  18  Barnard  t'.  Gall,  43  La.  Ann.  959; 
B.  .Mon.  (Ky.)  286.  State  v.  Judge,  12  La.  Ann.  777;  Com- 

l.  Bingham   x\    Winona    County,  8  mercial   Bank   v.    Foster,  5  La.  Ann. 

Minn.  441.     In  Dash  r.  Van  Vleeck,  7  516;    Crawfordsville,   etc..    Turnpike 

Johns.  (N.  Y.)  508;  5  Am.  Dec.  291,  Co.   v.    Fletcher,  104  Ind.  97;  Taylor 

the  court,  by  Kent.  C.  J ,  said  that  it  v.  Washington  County,  67   Ind.  383 ; 

was  beyond  the  power  of  the  legisla-  Krug    v,    Davis,  87    Ind.    590;    Haw- 

ture  to  take  cognizance    of    judicial  thorn  v.  Randolph  County  (Ind.  App. 

questions  by  enacting  statutes  wherein  1892),    30    N.    E.    Rep.  16;  Humpb- 
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ries  V.   Davis,  lOO  Ind.  274;    ^o  Am.  v,  Clement,  44  L.   T.,  N.  S.  399;   Ex 

Rep.  788;  Green  v.  State,  59  Md.  130 ;  parte  Walton,  17  Ch.  Div.  746;  Hotham 

43  Am.   Rep.  542;   Chesapeake,   etc.,  v.  Sutton,  15   Ves.  320;    Mitchell   v. 

Canal  Co.  v.  Baltimore,  etc.,  R.  Co.,  Mitchell,  5   Madd.    72 ;    Dwarris    on 

4  Gill  &  J.  (Md.)  I :  Winslow  v,  Kim-  Statutes  690;  Wilkinson  v.  Leland,  2 
ball,  25  Me.  495 ;  Opinion  of  Justices,  Pet.  (U.  S.)  662;  Denn  v.  Reed,  10 
7  Mass.  523;  Com.  v,  Kimball,  24  Pet.  (U.  S.)  524;  U.  S.  v.  Bassett,  2 
Pick.  (Mass.)  370;  35  Am.  Dec.  326;  Story  (U.  S.)  399;  Milburn  7'.  State,  i 
Mclntyre  v.  Ingraham,  35  Miss.  25;  Md.  17;  Clare  v.  State,  68  Ind.  25; 
New  Orleans,  etc.,  R.  Co.  r.  Hemp-  State  t^  Tucker,  46  Ind.  355;  Evans- 
hill,  35  Miss.  19;  Ingraham  v.  Speed,  ville  v.  Summers,  108  Ind.  i89;>Ioycr 
30  Miss.  413;  Power  v.  Choteau  v,  Pennsylvania  Slate  Co.,  71  Pa.  St 
County,  7  Mont.  82  ;  Ruggles  T'.Wash-  293;  Eshleman*s  Appeal,  74  Pa.  St.  46; 
ington  County,  3  Mo.  496;  St.  Louis  Hayden  v.  Foster,  13  Pick.  (Mass.) 
I'.  Lane,  no  Mo.  254;  Jones  v.  Water  496;  fearce  t-.  Atw^ood,  13  Mass.  343; 
Com'rs,  34  Mich.  273 ;  Whipple  v.  State  v.  Canton,  43  Mo.  48 ;  Burch  v. 
Circuit  Judge,  26  Mich.  341;  Ander-  Newbury,  10  N.  Y.  389;  People  v. 
son  V,  Chicago,  etc.,  R.  Co.,  117  111.  New  York  Cent.  R.  Co.,  13  N.  Y. 
26;  Harrison  v.  Com.,  83  Ky.  162;  98;  Oswego  Starch  Factory  xk  Dol- 
State  V,  Patterson,  35  N.  J.  L.  196;  loway,  21  N.  Y.  461;  Donaldson  v. 
People  V.  Com'rs  of  Taxes,  95  N.  Y.  Wood,  22  Wend.  (N.  YJ  397;  Crocker 
558:  People  V.  Weston,  3  Neb.  312;  v.  Crar>e,  21  Wend.  (N.  Y.)  211;  34 
Keith  r.  Quinney,  i  Oregon  364;  Am.  Dec.  228;  Watervliet  Turnpike 
Erwin  T.  Moore,  15  Ga.  361 ;  Clark  r.  Co.  v,  M'Kean,  6  Hill  (N.  Y.)  619; 
Janesville,  10  Wis.  119;  Simonds  v.  Bell  r.  New  York,  105  N.  Y.  139; 
Powers,  28  Vt.  354;  Catlin  v.  Hull,  Eyston  v.  Studd.  Plowd.  459,  465; 
21  Vt.  152;  Minor  f.  Mechanics*  Bank,  Somerset  v.  Dighton,  12  Mass.  ^Sy^ 
I  Pet.  (U.  S.)46;  Binney  v.  Chesa-  State  v.  King,  44  Mo.  283;  Allen  v. 
peake,  etc..  Canal  Co.,  8  Pet.  (U.  S.)  Parish,  3  Ohio  198;  Simonds  f.  Pow- 
201;  The  Emily,  9  Wheat.  (U.  S.)  ers,  28  Vt.  354;  Whitney  v.  Whitney, 
381;  Lau  Ow  Bew  v,  U.  S.,  144  U.  S.  14  Mass.  88;  Learned  v.  Corley,  43 
59;  Brewer  v.  Blougher,  14  Pet.  (U.  Miss.  696;  St.  Louis  r.  Lane,  no  Mo. 
S.)  198;  Brown  x>,  Barry,  3  Dall.  (U.  254;  Laurence  V.Conner  (Ky.  1890), 
S.)  365 ;  U.  S.  V,  Freeman,  3  How.  (U.  14  S.  W.  Rep.  77;  Columbus  Southern 
S.)  563;  Leppitt  V.  Huston,  8  R.  I.  R.  Co.  v.  Wright,  89  Ga.  ^74;  Simonds 
415;  94  Am.  Dec.  115;  Reniger  v.  7'.  Powers,  28  Vt.  354;  Carolina  Sav. 
Foygasser,  Plowd.  18 ;  Rex  I'.Younger,  Bank  f.  Evans,  28  S.  Car.  521;  Ver- 

5  T.  R.  449;  Margate  Pier  Co.  7).  Han-  mont  L.  &  T.  Co.  v.  Whithed,  2  N. 
nam,  3  B.  &  Aid.  266;  5  E.  C.  L.  278;  Dak.  82;  Wassel  x\  Tunnah,  25  Ark. 
Edwards  v.  Dick,  4  B.  &  Aid.  210;  6  102;  Berry  z\  Clary,  77  Me.  484  ;  Com. 
E.  C.  L.  455;  Commercial  Bank  v,  i'.  Montrose,  52  Pa.  St.  391;  Jackson  f. 
Foster,  5  La  Ann.  517;  New  Orleans,  Collins,  3  Cow.  (N.  Y.)  89;  Beall  v. 
etc..  R.  Co.  f.  HemJDhill,  35  Miss.  17;  Harwood,  2  Har.  &  J.  (Md.)  167;  3 
Ryegate  T'.Wardsboro,  30  Vt.  746;  Rid-  Am.  Dec.  532;  Riggs  r.  Palmer,  26 
dick  7'.  Governor,  i  Mo.  147;  Whitney  N.  Y.  St.  Rep.  i^;  Greensburg  t'. 
V.  Whitney,  14  Mass.  92;  Reynolds  v.  Laird,  8  Pa.  Co.  Ct.  Rep.  608. 
Holland,  35  Ark.  56;  Kennedy  r.  Ken-  In  Spencer  v.  State,  5  Ind.  41, 
nedy,  2  Ala.  573;  Thompson  v.  State,  Stuart,  J.,  said :  *'  In  statutory  exposi- 
20  Ala.  54 ;  Sprowl  v.  Lawrence,  33  tion,  the  reason,  the  spirit  of  the  law, 
Ala.  674;  Smith  t*.  Randall,  6  Cal.  47 ;  is  above  the  mere  cavil  about  words." 
65  Am.  Dec.  475;  Ex  parte  Ellis,  11  In  Peoples.  Lacombe,  99  N.  Y.  43, 
Cal.  222  ;  People  v.  Dana,  22  Cal.  11;  it  was  said  :  "A  strict  and  literal  inter- 
George  V.  Board  of  Education,  33  Ga.  pretation  is  not  always  to  be  adhered 
344;  People  V.  Blackwelder,  21  111.  App.  to,  and  where  the  case  is  brought  with- 
254;  State  T'.  Poydras,  9  La.  Ann.  165;  in  the  intention  of  the  makers  of  the 
New  England  Car  Spring  Co.  v.  statute  it  is  within  the  statute,  although 
Baltimore,  etc.,  R.  Co.,  11  Md.9o;69  by  a  technical  construction  it  is  not 
Am.  Dec.  181 ;  Frazier  f.  Warfield,  13  within  its  letter.  It  is  the  spirit  and 
Md.  279;  Johnson  v.  Heald,  33  Md.  purpose  of  a  statute  which  are  to  be 
372 ;  Gray  v.  Cumberland  County,  83  regarded  in  its  interpretation ;  and  if 
Me.  429;  I  Kent's  Com.  462  ;  Bac.  Ab.  these  find  fair  expression  in  the  statute, 
I,  5;  Caledonian  R.  Co.  zu  North  it  should  be  so  construed  as  to  carnr 
British  R.  Co.,6  App.  Cas.  122 ;  Freme  out    the    legislative    intent,  even  al- 
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But,  to  justify  a  departure  from  the  literal  meaning  of  words, 
the  intention  must  appear  with  reasonable  certainty  ;^  for,  where 
the  words  plainly  express  the  intent,  the  construction  must  be  in 
accordance  therewith.* 

Language,  though  apparently  general,  may  be  limited  in  its 
operation  and  effect  where  it  may  be  gathered  from  the  object 
and  purpose  of  the  statute  that  the  language  was  designed  to 
apply  only  to  certain  persons  or  things,  or  was  to  operate  only  under 
certain  conditions ;'  and  the  intention  thus  to  limit  the  effect  of 

though  such  construction  is  contrary  may  perhaps  operate  to  defeat  the  ob- 
to  the  literal  meaning  of  some  pro-  ject  of  the  statute,  but  it  is  better  to 
visions  of  the  statute."  And  in  Com.  abide  by  this  construction  than  to  put 
r.  Kimball,  24  Pick.  (Mass.)  370;  35  upon  it  a  construction  not  warranted 
Am.  Dec.  326,  Shaw,  C.  J.,  said :  "  It  by  the  words  of  the  act,  in  order  to 
is  unquestionably  a  well  settled  rule  of  give  effect  to  what  we  suppose  to  be 
construction,  applicable  as  well  to  the  intention  of  the  legislature." 
penal  statutes  as  to  others,  that  when  Where  the  object  of  the  legislature 
the  words  are  not  precise  and  clear,  is  plain  and  unequivocal,  courts  ought 
such  construction  will  be  adopted  as  to  adopt  such  constructions  as  will 
shall  appear  most  reasonable  and  best  best  effectuate  the  intention  of  the  law- 
suited  to  accomplish  the  objects  of  the  giver.  But  they  must  not,  in  order  to 
statute."  give  effect  to  what  they  may  suppose 

In  Taylor  t'.  Goodwin,  4  Q^  B.  Div.  to  be  the  intention  of  the  legislature, 

228,  it  was  held  that  "  furiously  driv-  put  upon   a  provision   of  a  statute   a 

ing  any  sort  of  carriage "  applied  to  a  construction    not    supported    by    the 

bicycle;  for  it  was  the  object  of  the  words,  though  the  consequence  would 

act  to  prevent  injury  from  the  furious  be  to  defeat  the  object  of  the  act.    Rex 

driving  of  any  kind  of  vehicle.  v,  York  Damerel,  7  B.  &  C.  569;  14  E. 

The  charter  of  a  cemetery  provided  C.  L.  99. 
its  property  should  be  exempt  from  8.  Jones  r.  Jones,  18  Me.  308;  36  Am. 
taxes  so  long  as  it  should  be  used  for  Dec.  723;  Torrance  r-.  McDougal,  12 
the  purpose  of  the  corporation.  This  Ga.  526;  Stradling  7f.  Morgan,  Plowd. 
was  held  not  to  apply  to  a  tax  levied  204;  Cope  v.  Doherty,  2  De  G.  &  J. 
for  paving  a  street  in  front  of  the  614;  Minet  t'.  Leman,  20  Beav.  278; 
property,  the  purpose  of  the  statute  Waugh  v.  Middleton,  8  Exch.  357; 
being  merely  to  exempt  it  from  taxes  Hills  v.  Shepherd,  i  F.  &  F.  191 ;  Rob- 
imposed  for  revenue.  Baltimore  v.  inson  v,  Collingwood,  34  L.  J.  C.  P. 
Greenmount  Cemetery,  7  Md.  517.  18;   Jefferys   z>.  Boosey,  4   H.  L.  815; 

1.  Hawbecker  v.  Hawbecker,  43  Md.  Hill  v.  East  &  West  India  Dock  Co., 

516;  Jackson  v.  Collins,  3  Cow.  (N.  Y.)  22  Ch.  Div.  14;  9  App.  Cas.  453 ;  Rail- 

89;    Holbrook   v.   Holbrook,    i    Pick,  ton  r.  Wood,  15  App.  Cas. 366;  Brewer 

(Mass.)  248;    Napier    v.    Foster,    80  v.  Blougher,  14  Pet.  (U.  S.)  198;  Cov- 

Ala,  379;  State  v.  Bord,  2  Gill  &  J.  ington  v.  McNickle,  18  B.  Mon.  (Ky.) 

(Md.)  366;    Bidwell   v.    Whitaker,    i  286;  Stockett  r.  Bird,  18  Md.  484. 

Mich.  469;   Barstow  7».  Smith,  Walk.  If  the  purpose  of  the  act  plainly  be 

(Mich.)  394 ;  New  Orleans,  etc.,  R.  Co.  to  affect  only  a  particular  class  of  per- 

f-  Hemphill,  35  Mi.ss.  17 ;  Bradbury  v.  sons,  the  generality  of  the  language 

Wagenhorst,  54  Pa.  St.  180;  Goodno  v,  will  not  have  the  effect  of  including  a 

Oshkosh,3i  Wis.  130;  Rich  v.  Keyser,  single  individual  not  belonging  to  that 

54  Pa.  St.   86.     See  supra^  this  title,  class.     U.  S.  i;.  Saunders,  22  Wall.  (U. 

Literal  Construction.  S.)  492. 

8.  Rex  V.  Ramsgate,  6  B.  &  C.  712;  The  act  known  as  The  Friendly  So- 
13  E.  C.  L.  302  ;  Rex  v,  Turvey,  2  B.  &  cieties  Act,  provided  that  "every  mat- 
Ad.  522;  Notley  t'.  Buck,  8  B.  &  C.  164;  ter  in  dispute"  between  a  society  and 
^5  E*  C.  L.  170;  Hawbecker  r.  Haw-  any  of  its  members  should  be  re^rred 
becker,43  Md.  516;  New  Orleans,  etc.,  to  arbitration.  The  law  was  held  to 
R.  Co.  V,  Hemphill,  35  Miss.  17.  be  confined  in  its  operation  to  disputes 

In  Rex  V.  Biorhom,  8  B.  &  C.  104,  with  members  as  such ;  and  a  breach 

Lord  Tenterden  said :  **  Our  decision  of  covenant  by  a  member  to  repay  a 
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the  language  used  may  be  gathered  from  particular  expressions  in 
other  parts  of  the  statute  and  from  a  general  view  of  the  scope  of 
the  statute.*  But,  if  the  object  and  purpose  of  the  statute  as  well 
as  the  language  used  indicate  that  the  language  should  receive  its 
natural  and  more  extended  meaning,  this  it  should  receive.* 

d.  SUBJECT-MATTER— (i)  In  General.— The^  words  of  a  stat- 
ute  are  to  be  construed  with  reference  to  the  subject-matter 
of  the  enactment  and  to  the  object  sought  to  be  attained.  Their 
meaning  is  to  be  found  not  so  much  in  the  strict  etymolog- 
ical propriety  of  language,  nor  even  in  its  popular  use,  as  in  the 
subject  or  occasion  on  which  they  are  used.*  In  conformity  with 
the  rule  that  the  meaning  of  words  is  to  be  adapted  to  the  par- 
ticular subject-matter  in  reference  to  which  they  are  used,  general 

Bum  borrowed  from  the  society,  was  term  "occupier"   a   person  who  had 

held  not  to  fall  within  the  arbitration  merely  put  his  cattle  on  land  with  the 

clause,  as  the  dispute  was  with  a  mem-  license  of  the  occupier.     Reg.  v.  War- 

ber  as  debtor,  not  as  member.     Morri-  wick,  8  Q^  B.  926;  55  E.  C.  L.  926. 

son  v.  Grover,  4  Exch.  430;  Prentice  A  statute  provided  a  punishment  for 

V,  London,  L.  R.,  10  C.  P.  679.  any  person,  who,  in  the  night,  should 

1.  Fredrichs  v.  Howie,  i  H.  &  C.  willfully  disturb  any  "neighborhood  or 
381 ;  Reg.  V,  Midland  R.  Co.,  10  Q.  B.  family."  It  was  held  that  under  this 
389;  Foster  v,  Blount,  18  Ala.  0^7;  statute  an  indictment  could  lie  for  dis- 
Stockett  V.  Bird,  18  Md.  484;  Coving-  turbing  a  woman  occupying  a  dwell- 
ton  T/.  McNickle,  18  B.  Mon.  (Ky.)  262;  ing  house  alone.  Noe  v.  People,  39 
Wood  worth  v.  State,  26  Ohio  St.  196.  111.  96. 

See  also  Long  v,  Culp,  14  Kan.  412;  An  act  which  prohibited  the  carry- 
Electro-Magnetic,  etc.,  Co.  V.  Van  Au-  ing  of  concealed  weapons,  provided 
ken,  9  Colo.  204.  that  *^  carrying  concealed  weapons  shall 

2.  Whitney  v,  Whitney,  14  Mass.  92  ;  be  lawful  when  the  person  has  reason- 
People  V,  Utica  Ins.  Co.,  15  Johns.  (N.  able  ground  to  believe  his  person  or 
Y.)  380;  Scott  z\  Legg,  2  Ex.  Div,  42  ;  the  person  of  some  of  his  family,  or  his 
Rex  V.  Hodnett,  1  T.  R.  96;  Burke  v.  property,  is  in  immediate  danger  from 
Monroe  County,  77  111.  614;  Milburn  violence  or  crime."  In  Bailey  y.  Com^ 
V.  State,  I  Md.  17 ;  Maxwell  v,  Collins,  11  Bush  (Ky.)  688,  the  court  held  that 
8  Ind.  39;  Chesapeake,  etc.,  Canal  Co.  the  carrying  was  authorized  whenever 
V.  Baltimore,  etc.,  R.  Co.,  4  Gill  &  J.  and  wherever  a  person  had  reasonable 
(Md.)  152;  Shumate  v.  Williams,  34  grounds  to  believe  that  he  would  en- 
Ga.  251 ;  Henderson  v.  Alexander,  2  counter  the  person  from  whom  he  ap- 
Ga.  88;  Booth  v.  Williams,  2  Ga.  255;  prehended  that  he  would  receive  in- 
Ragland  v.  Justices,  10  Ga,  71 ;  Sprowl  jury,  and  that  the  word  "immediate" 
V.  Lawrence,  33  Ala.  674.  was  not  intended  to  be  confined  to  its 

Acts  which  gave  a  *' single  woman"  limited  construction, 

who  had  a  bastard  child  the  right  to  8.  Per  Abbott,  C.  J.,  in  Rex  v.  Hall, 

sue  the  putative  father  for  its  mainte-  i  B.  &  C.  136;   8  E.  C.  L.  59;  Reg  v. 

nance,  have  been  held  to  include  in  Collingwood,  12  Q^,  B.  686;  64  E.  C. 

that  expression  not  only  a  widow  but  L.  680;  Miller   v,   Salomons,  7  Exch. 

a  married  woman   living  apart   from  475;  House  of  Lords,  3  Bine.  193;  n 

her  husband.  Antony  T'.Cardenham.  2  E.  C.   L.  93;    River  Wear  Com'rs  p. 

Bott.  194:  Reg.  V.  Wymcondham.  2  Q^  Adamson,  2  App.  Cas.  743;  Jolliffe  v. 

B.  541 ;  42  E.  C.  L.  798;  Reg.  v.  Colling-  Rice,  6  C.  B.  1 ;  60  E.  C.  L.  i ;  Opinion 

wood,  II  Q^  B.  681 ;  64  E.  C.  L.  680.  of  Justices,   7   Mass.   523;    Brewer  v. 

An   act   which    required   a   railway  Bloui^'her,  14  Pet.  (U.  S.)  198;  Com.  r. 

company  to  make,  for  the  accommoda-  Bryan,  6  S.  &  R.   (Pa.)    80;  Small  t'. 

tion  of   the  owners   and  occupiers  of  Small.  129  Pa.  St.  366;   Catlin  t\  Hull, 

the  adjacent  lands,  sufficient  fences  for  21  Vt.  152  ;  Woodruff  v.  State,  3  Ark. 

protecting  the  lands  from  trespass  and  285;   Wassell  v.  Tunnah,  25  ArL  loi; 

the  cattle  of  owners  and  occupiers  from  Ruggles  v.  Washington  County,  3  Mo. 

straying,  was   held   to  include  in  the  504;   State   v.   Paterson,  35  N.  J.  L. 
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words  are  to  be  restricted  or  expanded  to  suit  the  subject-matter 
to  which  they  are  applied.*  Thus,  the  term  **  persons,"  as  used  in 
a  statute,  is  construed  as  including  or  not  including  corporations, 

according  to  the.  subject-matter  of  the  statute  and  the  occasion 
upon  which  the  term  is  used,*  So  the  general  terms**  inhabitant," 
**  resident,"  **  owner,"  **  occupier,"  etc.,  are  frequently  restricted 
or  expanded  in  their  meaning  by  the  subject-matter.'  But  no 
greater   restriction   should   be   put   upon  the   generality  of  the 

196;  Green  v.  State,  59   Md.  123;  43  posing  of  by  will.    Attorney  Gen '1  v. 

Am.  Rep.  543 ;  Broome  v.  New  York,  Hallett,  2  H.  &  N.  368. 

etc.,  Telephone  Co..  49  N.  J.  L.  624;  So  an  act  prohibiting  parish  officers 

Cincinnati    Gas    Light,    etc.,    Co.   v.  from  being  concerned  in  contracts  for 

Avondale.  43  Ohio  St.  257;  Tracy  v.  supplying  goods,  materials  or  provi- 

Card,  2  Ohio  St.  441 ;  State  v.  Hues-  sions  '*  for  the  use  of  the  workhouse  " 

ton,  44  Ohio  St.  6;  Jones  7'.  Dexter,  8  means  for   the   use  of  persons  in  the 

Fla.  276;    Olive   v.  Walton,  33   Miss,  workhouse,  and    does  not  apply  to  a 

114;  Green  v.  Weller,  32    Miss.  650.  contract  for   the  supply  of  materials 

See  also    U.  S.  v.  Caldwell,  19  Wall,  for  the  repair  of  the  building.     Barber 

(U.S.)  264;  I  Bl.  Com.  60.  V.   Waite,   i  Ad.  &  El.  514;  28  E.  C. 

In  Lion  Assurance  Assoc,  t^.  Tucker,  L.  138. 
12  Q^  B.  Div.  186.  Brett,  M.  R.,  says:  The  object  of  the  California  Act  of 
"Whenever  you  have  to  construe  a  1851,  commonly  called  the  "Water 
statute  or  document,  you  do  not  con-  Lot  Act,"  was  to  provide  for  the  dispo- 
stnie  it  according  to  tne  mere  ordinary  sition  of  the  water- lot  property,  and 
general  meaning  of  the  words,  but  ac-  not  to  interfere  with  the  location  of 
cording  to  the  ordinary  meaning  of  streets ;  and  the  designation  therein  of 
the  words  as  applied  to  the  subject-  one  of  the  boundaries  of  that  property 
matter  with  regard  to  which  tliey  are  as  the  "  eastern  line  of  East  street  to 
used,  unless  there  is  something  which  its  point  of  intersection  with  the 
obliges  you  to  read  them  in  a  sense  northern  line  of  Jackson  street"  was 
which  is  not  their  ordinary  sense  in  the  not  intended,  nor  did  it  operate  to  ex- 
English  language  as  so  applied.  This,  tend  East  street  northward  to  Jackson. 
I  take  it,  is  the  cardinal  rule."  People  v,  Dana,  22  Cal.  11. 

"The  same  words  mean  a  very  dif-  1.  Reiche  v,  Smythe,  13  Wall.  (U. 

ferent  thing  when  put  in  to  impose  a  S.)  162  ;  U.  S.  v,  Saunders,  22  Wall.  (U. 

tax  from  what  they  would  mean  when  S.)  492  ;  Moore  v,  American  Transp. 

exempting  from  a  tax."     Blackburn,  J.,  Co.,  24    How.    (U.   S.)    i;    Brewer  v, 

in  Rein  v.  Lane.  L.  R.,  2  Q^,  B.  151.  Blougher,  14  Pet.  (U.  S.)  178;  Minis  v. 

Thus  by   referring  to  the   subject-  U.  S..  15  Pet.  (U.S.)  445;  Whitney  v. 

matter  and  object  of  the  act,  which  Whitney,    14  Mass.  92 ;    Somerset  v. 

were  the  exemption  of  the  home  from  Dighton,  12  Mass.  382  ;  Murphy  v.  Bar- 

saleand  execution,  it  was  held  that  the  low,  5  Ind.  230;  Maxw^ell  v.  Collins,  8 

words,  "one  town  or  city  lot"  were  Ind.  40;  Stradling  r.  Morgan,  Plowd. 

not  confined  to  one  lot  according  to  the  204;  Jackson   z\   Collins,  3  Cow.  (N. 

survey  or  plat  of  the  city,  but  one  lot  Y.)  85  ;  Monegon  v.  People,  55  N.  Y. 

or  piece  of  ground  upon  which  the  head  613  ;  Cruger  r.  Cruger,  5  Barb.  (N.  Y.) 

of  the  family  had  a  house.     Wassell  f .  225;    Barnes    v.   Buck,    i    Lans.    (N. 

Tunnah,  25  Ark.  loi,  Y.)  268. 

Thusinthe  English  Succession  Duty  2.  Rex   v.  Gardner,  Cowp.  79;  Rex 

Act  which  provides  that  the  install-  v.  York,  6  Ad.  &  El.  419;  33  E.  C.  L. 

ments  of  duty  payable  by  a  successor  98 ;   Rex    v,  Beverley  Gas.  Co.,  6  Ad. 

shall  cease  at  his  death  except  when  he  &  El.  645 ;  33  E.  C.  L.  161 ;  and  see  for 

is  "competent  to  dispose  by  will  of  a  many  cases  upon   this  point  Person, 

continuing  interest  in  the   property,"  vol.  18,  p.  403. 

the  "competency"  intended  is  obvi-  8.  See  Inhabitant,  vol.  10,  p.  770; 

ously  not   mental   sanity  or  freedom  Resident,  vol.  21,   p.  122;   Owner, 

^   from  personal  incapacity,  but  the  pos-  vol.  17,  p.  299;   Occupier,  vol.   17,  p. 

wa«ion   of   an    estate  of   inheritance  29.    As  to  '*  laborer,"  see   Laborer, 

which  the  successor  is  capable  of  dis-  vol.  12,  p.  532. 
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words  than  the  nature  of  the  provision  and  the  subject-matter  to 
which  it  relates  necessarily  impose.* 

(2)  Technical  Words. — As  a  natural  corollary  of  the  rule  that 
words  are  to  be  construed  by  reference  to  the  subject-matter  of 
the  enactment,  technical  words,  when  used  in  referring  to  a  tech- 
nical subject,  are  to  be  given  the  meaning  which  they  have  when 
applied  to  the  particular  art  or  science  with  reference  to  which 
they  are  used — i.  ^.,  their  technical  meaning.*  So  an  act  relating 
to  commerce  is  interpreted  by  the  vocabulary  of  merchants.^ 
And,  where  the  legislature,  in  legislating  upon  subjects  relating 
to  courts  and  legal  process,  use  technical  terms,  they  may  be  pre- 
sumed to  have  used  them  in  their  technical  sense,  unless  from  the 
statute  itself  it  appears  that  they  have  made  use  of  the  terms  in 
a  more  popular  sense.* 

Words  in  a  statute  which  have  acquired  a  particular  legal  mean- 
ing are,  in  the  absence  of  other  controlling  circumstances,  when 
applied  to  the  subject-matter  as  to  which  they  have  acquired  such 

1.  Sullivan  v.  Mitcalfe,  5  C.  P.  Div.  them,  unless  you  can  find  something 
460.  in  the  context  to  overrule  them.'* 

2.  Lawrence  v.  Allen,  7  How.  (U.  8.  U.  S.t'.  Sarchet,  Gilp.  (U.  S.)  273; 
S.)  785  ;  U.  S.  V,  Weise,  2  Wall.  Jr.  (U.  The  Danelm.  9  P.  Div.  171. 

S.)  72 ;  McCool  V.  Smith,  i  Black  (U.  Bevenne  Laws. — In  revenue  laws  the 

S.)  459;  Elliott  t'.  Swartwout,  10  Pet.  terms    used  are    given   the  meaning 

(U.  S.)  137 ;  Lee  v.   Lincoln,  i   Story  which  they  have  in  trade.    Attorney 

(U.  S.)  613;   U.  S.  V.  Breed,  i  Sumn.  Gen^l  r.  Bailey,  1  Exch.  281 ;  Elliott  r. 

(U.S.)  159;  Arthur  T^.  Morrison,  96  U.  Swartwout,  10  Pet.  (U.  S.)  137.    See 

S.  108;  Unwin  v.  Hansom  (1891),  2  Q^  Revenue  Laws,  vol.  21,  p.  302.    For 

B.  115 ;  Evans  v.  Slevens,  4  T.  R.  462 ;  example,  if  Bohea  tea  is  mentioned,  it 

Morall  XK  Sutton,  i  Phil.  533 ;  Doe  v,  means  the  article  known  in  trade  by 

Jesson,  2  Bligh  2;  Doe  v.  Harvey,  4  B.  that  name  and  not  in  science.    Two 

«  C.  610;  10  E.  C.  L.  419;  Abbott  v.  Hundred  Chests  of  Tea,  9  Wheat  (U. 

Middleton,  7   H.  L.  68;   Boucicault  v.  S.)  430. 

Chatterton,  5  Ch.  Div.  275;  Stephen-  In  the  case  of  Two  Hundred  Chests 

son  V.   Higginson,  3  H.  L.  Cas.  638;  of  Tea,  9  Wheat.  (U.  S.)  438,  the  court 

Ex  parte  Hall,  i   Pick.  (Mass.)  261;  decided  that,  in  imposing  duties,  con - 

Merchants*    Bank    v.  Cook,   4    Pick,  gress  must  be  understood  as  describing 

(Mass.)  405 ;  De  Veaux   v.  De  Veaux,  the  article  upon  which  the  duty  is  im- 

I  Strobh.  Eq.  (S.  Car.)  283;  State  v.  posed,  according  to  the  commercial  un- 

Dorsey,  118  Ind.  167;  10  Am.  St.  Rep.  derstandingof  the  terms  used  in  the  law 

III ;  State  i;.  Paterson,  35  N.  J.  L.  196;  in  our  own  markets.   This  doctrine  was 

State  V.  Mace,  5    Md.  337;    State   r.  reaffirmed  in  the  case  of  U.  S.  r.  112 

Smith,  5  Humph.  (Tenn.)  394;  Clark  Casks  of  Sugar,  8  Pet.  (U.  S.)  277;  and 

-v.  Utica,  18  Barb.  (N.  Y.)  451 ;  People  ae^ain  in  10  Pet.  (U.  S.)  137,  in  the  case 

V.  Hulse,  3  Hill  (N.  Y.)  309;  Brocket  of   Elliott   v.    Swartwout.     Curtis  v. 

V.  Ohio,  etc.,  R.  Co.,  14  Pa.  St.  241.  Martin,  3  How.  (U.  S.)  106. 

In  Laird  v.  Briggs,  19  Ch.  Div.  34,  4.  Merchants'  Bank  r.  Cook,  4  Pick. 

Jessel,  M.  R.,  said:  "The  whole  of  a  (Mass.)  411;  Gordon  v.  State,  4  Kan. 

section,  and  the  whole  of  the  act,  is  of  489;  Snell  v.  Bridgewater,  etc.,  Mfg. 

a  strictly  technical  character  from  be-  Co.,  24  Pick.  (Mass.)   299;  Campbell 

ginning  to  end.     So  far  as  T  can  see,  v.  Thompson,  16  Me.  117. 

technical  words  are  used  in  their  proper  The  term  *' proceeding,"  as  used  in 

technical   sense.     The  nature   of   the  an  ^/rt^^iw«  code,  which  declared  that 

Tights  defined,  and  the  nature  of  the  "  no  action  or  proceeding  commenced 

remedies  given  are  all  technical,  and  before  the  adoption  of  the  code  shall 

^rima  facie^  it  appears  to  me,  that  the  be  affected  by  its  provisions,"  is  held 

rule  applies  that  technical  words  must  not  to  include  a  judgment  which  is  an 

have  their  technical  meaning  given  to  entire  act,  an  act  which  cannot  in  any 
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meaning,  to  be  taken  in  their  technical  sense.*  But  where,  from 
the  subject,  context,  or  otherwise,  it  is  plain  that  the  legislature 
did  not  intend  to  use  the  term  in  its  technical  sense,  courts  will 
not  impute  that  meaning  to  it.* 

proper  sense  be  said  to  be  commenced  atively  appears,  that   the  terms  were 

before  a  certain  day.     Daily  v.  Burke,  used  in  their  common-law  meaning."* 

3S  Ala.  328.  Thus  the  word  "  crimes  "  has  been 

1.  The   Abbotsford,  98   U.  S.  440;  held  according  to  its  legal  sense  to  in ^ 

Rice  V,  Minnesota,  etc.,  R.  Co.,  i  Black  elude  indictable  misdemeanors.    Le- 

(U.  S.)  58;  U.  S.  T'.  Jones,  3  Wash.  (U.  high  County  r.  Schock,  113  Pa.   St. 

S.)  209;  U.  S.  V.  Gilmore,  8  Wall.  (U.  373;  Figg  v.  Snook,  9  Ind.  202. 

S.)  330;  McCooI  V.  Smith,  i  B*lack  (U.  In  Buckner  v.  Real  Estate  Bank,  4 

S.)  459;  U.  S.  V.  Maigill,  I  Wash.  (U.  Ark.  441,   it  was  said:  *' If  a  statute 

S.)  463;  U.  S.  V.  Wilson,  Baldw.  (U.  S.)  makes  use  of  a  word,  the  meaning  of 

7S;  U.  S.  V.  Smith,  5  Wheat.  (U.  S.)  which  is  well  known  and  has  a  definite 

153;  U.S.  r.  Furlong, 5  Wheat  (U.  S.)  sense  at  the  common  law,  the  word 

184;  Campbell  z\  Thompson,  16  Me.  shall  be  expounded  and  restricted  to 

117;  Apple  V.  Apple,  i    Head  (Tenn.)  that  sense.*' 

348;   Williams  v.   Dickenson,  28  Fla.  In    Hillhouse    v,  Chester,    3    Day^ 

99;  State  V,  Mace,  5  Md.  337;  Bennac  (Conn.)  211 ;  3  Am.  Dec.  265,  it  was 

V.  People,  4  Barb.   (N.  Y.)  164;  Mer-  said :  '•  It  is  a  sound  rule  that  when- 

chants*  Bank  v.  Cook,  4  Pick.  (Mass.)  ever  our  legislature  use  a  term  without 

405;  Macy  V.  Raymond,  9  Pick.  (Mass.)  defining  it,   which  is   well   known  in 

2S5;  Adams  v.  Turrentine,    8    Ired.  the  English  law,  and  there  has  a  defi» 

(N.  Car.)    147;   Kitchen  v.  Tyson,  3  nite  appropriate  meaning  afRxed  to  it, 

Murph.  (N.  Car.)  314;  State  v.  Ber-  they  must  be  supposed  to  use  it  in  the 

delta,  73  Ind.   185;  38  Am.  Rep.  117;  sense  in  which  it  is  understood  in  the 

Bloom  V.  Franklin  L.  Ins.  Co.,  97  Ind.  English  law."   See  also  U.  S.  v.  Smith, 

478;  49  Am.  Rep.  469;  Halbert  v,  Mc-  4  Day.  (Conn.)  121. 

Culloch,  3  Mete.  (Ky.)  456;   79  Am.  Montli. — In  Rives  t'.  Guthrie,  i  Jonea 

Dec.  556.     Ex  parte  Vincent,  26  Ala.  (N.  Car.)  88,  it  was  held  that  in  a  statute 

14-5 ;  62  Am.  Dec.  714 ;  Spencer  i^  State,  prescribing  the  limitation  to  an  action 

30  Ala. 24;  Brocket  r.  Ohio,  etc.,  R.Co.,  of  slander,  the  word  **  month"  is  to  be 

i4Pa.  St.  241;  53  Am.  Dec.  534;  Allen*s  taken   as  a  lunar  month.    The  court 

Appeal,  99  Pa.  St.   196 ;  44  Am.  Rep.  said  :  **  We  are  bound  to  give  to  words, 

101 ;  Reg.  V.  Ellis,  C.  &  M.  560;  41  £.  when  used  in  a  statute,  the  meaning  at- 

C.  L.  307;  Williams  T'.  Lear,  L.  R.,  7  tached  to  them  at  common  law.     .    .     . 

Qf,B.  285 ;  Sheppard  r.  Gosnold,  Baugh  Several  English  authorities  are  cited 

159;    Ruckmaloye    x\  Mottichund,  8  to  sustain  this  position  ;  but  it  must  be 

Moore  P.  C.  C.  4;  Stephenson  v.  Hig-  borne  in  mind  that  they  all  recognize 

ginson,3  H.  L.  Cas.  638.   See  also  The  the   common- law  rule  that  a  statute 

Kate  Heron,  6  Sawy.  (U.  S.)  106.  month  is  a  lunar  month." 

An  act   incorporating  the  Ohio  &  But  that '*  month 'Mn  a  statute  is  now 

Pennsylvania  Railroad  Co.  authorized  generally  construed  to  mean  a  calendar 

that  road  to  appropriate  as  much  land  month,  see  Brown  v.  Williams,  34  Neb. 

as  should  be  deemed  necessary  for  its  376;  and  Month,  vol.  15,  p.  712. 

road,  etc.     It  was  contended  in  Brock-  Heir. — So  where  a  statute  uses  the 

et  V.  Ohio,  etc.,  R.  Co.,  14  Pa.  St.  241;  word  "heir,"  which  "has  a  definite  tech- 

53  Am.  Dec.  534,  that  the  act  did  not  nical  meaning  at  common  law,  it  will 

authorize  the  removal  of  a  dwelling  be   received   in   that  sense,  unless  it 

house ;  but  it  was  held  that  the  word  clearly  appears  that  a  different  sense 

lands  was  plainly  used  in  its  technical  was  intended.     State  v,  Engle,  21   N. 

sense — /.  ^.,  that  it  included  not  only  J.  L.  347. 

the  face  of  the  earth,  but  everything  Infamons  Crimes. — The  term  *'infa- 

under  it  or  over  it.  mous  crimes,"  as  used  in  a  statute,  has 

In  Western  Union  Tel.  Co.  v.Scircle,'  been  confined  to  its  legal  sense.    Rex 

103  Ind.   229,  it  is  said :"  Where  the  v.   Heckman,  i   Moody  34;   Com.   f. 

statute  employs    common-law   terms  Shaver,  3  W.  &  S.  (Pa.)  338. 

having  a  known  meaning,  it  is   pre-  2.  Bishop's  Statutory  Crimes,  ^  100; 

■urned,   unless    the    contrary   affirm-  Robinson  v.  Varnell,  16  Tex.  382 ;  Mc- 
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(3)  Popular  Meaning. — It  is  a  general  and  primary  rule  of  con- 
struction, where  there  is  nothing  in  the  statute  to  indicate  that  a 
word  is  used  in  a  peculiar  or  technical  sense,  that  it  is  to  be  taken 
in  its  ordinary  and  popular  meaning.^ 


«.'• 


Bride's  Appeal,  72  Pa.  St  480 ;  People  habitants,  2  B.  &  Aid.  522 ;  Austin 

V.  Tighe,  5  Hun  (N.  Y.)  25;  People  v.  Cull,  L.  R^  7  C.  P.  234;   Philpott  v. 

May,  3  Mich.  598;  Parkinson  f.  State,  St.   George's   Hospital,  6   H.  L.  Cas. 

i4Md.  184;  74  Am.  Dec.  522;  Schriefer  338;  Johnson  v.  Harris,  15  C.  B.  357; 

V.  Wood,  5  Blatchf.  ^-U.  S.)  215;  Cum-  80  E.  C.  L.  356;  Rex  v\  Wooldridge,  i 

mings   V.  Coleman,  7   Rich.   Eq.   (S.  Leach  (4th  ed.)307; Wandsworth  Board 

Car.)  509;  62  Am.  Dec.  402;  Green  v,  of  Worjts  v.  United  Telephone  Co.,  13 

Weller,  32  Miss.  650.     See  the  succeed-  Q.  B.  Div.  914;   Weister  r.  Hade,  52 

ing  section,  Ordinary  Meaning.  Pa.  St.  474;  Philadelphia,  etc.,  R-  Co. 

Thus,  in  Alabama^  where  outlawry  v.  Catawissa,  etc.,  R.  Co^  53  Pa.  St, 

is  unknown,  it  was  held  that  the  term  ^9;  School  Directors  r-.  Carlisle  Bank, 

"outlaw"  in  a  statute  was  not  to  be  ^  Watts  (Pa.)  289;   Fox's  Appeal,  112 

taken  in  its  common-law  significance.  Pa.  St.  337 ;  Gyger's  Estate,  65  Pa.  St 

But  the  court, looking  at  the  condition  311;    Deitz  v.  Beard,   2  Watts  (Pa.) 

of  the  state  at  the  time  when  the  act  170;  Waller  t'.  Harris,  20  Wend.  (N. 

was  passed,  held  that  it  meant  lawless  Y.)  555;  32  Am.  Rep.   590;  Clark  v, 

and  disorderly  persons  roaming  about  Utica,  18  Barb.  (N.  Y.)  451 ;  Rupp  v. 

in  disguise  and  committing  outrages  Swineford,  40  Wis.  28 ;  State  7^  Nann, 

upon  citizens.     Dale  County  i\  Gun-  21  Wis,  684;  State  v,  Clarksville,  etc, 

ter,  46  Ala.  118.  Turnpike  Co.,   2   Sneed    (Tenn.)   91; 

So  in  construing  a  statute  exempt-  Strong  v.  Birchard,  5  Conn.  357;  Avery 

ing  a  dwelling  house  from  sale   and  v.  Pixley,  4  Mass.  460;  State  v.  Gupton, 

execution,  the  term  "dwelling  house  "  8  Ired.  (N.  Car.)  273. 

will  not  receive  the  technical  meaning  In  Kentucky  ^it  is  provided  by  statute 

which  it  has  acquired  in  the  law  of  that  "  all  words  and  phrases  shall  be 

burglary,  arson,  etc.     In  re  Lammer,  construed  and  understood  according  to 

7  Biss.  (U.  S.)  269.  the  common  and  approved  usage  of 

In  Morse  v.  State,  6  Conn.  9,  it  was  language ;"  and  this  was  held  in  Bailey 

held   that  a   person  attending  recita-  v.  Com.,  11  Bush  (Ky.)6S8,  to  be  only 

tions  and  lectures  at  a  college,  having  declaratory  of  the  common  law. 

been  examined  and  admitted  for  that  In  a  statute  exempting  certain  arti- 

purpose,    though     not     matriculated,  cles  from  execution,  the  term  **  wagon  " 

was  **  a  student "  of  the  college  within  was  held  not  to  include  a  hackney- 

a  statute    prohibiting    the   giving   of  coach,   upon   the    principle   that   the 

credit  to  students  of  the  college  under  words  of  a  statute  are  to  be  interpreted 

certain  penalties.  accordingto  their  common  acceptation. 

1.  Gross  r.  Fowler,  21  Cal.  392 ;  Peo-  Qiugley  ik  Gorham,  5  Cal.  418;  63  Am. 

pie  V.  Reis,  76  Cal.  269;  State  v.  Ber-  Dec.  139. 

ard,  40  La.  Ann.  172;  Canal  Co.  v.  Thus,  in  accordance  with  the  popu- 
Schroeder,  7  La.  Ann.  615;  Medley  v,  lar  signification  of  the  term,  the  word 
WiUiams,  7  Gill  &  J.  (Md.)  71;  Park-  "child," as  used  in  a  statute  defining 
inson  v.  State,  14  Md.  196;  74  Am.  an  aggravated  assault,  was  held  not  to 
Dec.  522  ;  Allen  v.  Mutual  F.  Ins.  Co.,  be  synonymous  with  the  word  "minor." 
2  Md.  hi;  Favers  v.  Glass,  22  Ala.  McGregor  v.  State,  4  Tex.  App.  599. 
621;  Wetumpka  7'.  Winter,  29Ala.  660;  In  State  v.  Clarksville,  etc.,  Turn- 
Green  v.  Weller,  32  Miss.  650;  Engel-  pike  Co.,  2  Sneed  (Tenn.)  91,  it  was 
king  t;.  VonWamel,  26  Tex.  469;  Bar-  said:  "It  is  a  general  rule  that  the 
ker  r.  State,  12  Tex.  273;  Robinson  v.  words  of  a  statute,  if  of  common  use, 
Varnell,  16  Tex.  382:  Maillard  v.  Law-  are  to  be  taken  in  their  natural  and 
rence,  16  How.  (U.  S.)  251 ;  Georgia  v.  ordinary  sense  and  without  any  forced 
Atkins,  I  Abb.  (U.  S.)  22;  Gibbons  v.  or  subtle  construction  to  limit  or  ex- 
Ogden,  9  Wheat.  (U.  S.)  188;  Schriefer  tend  their  import." 
V.  Wood,  5  Blatchf.  (U.  S.)  218;  U.  S.  Thus  in  Ex  farte  Hillman,  10  Ch. 
V.  Clayton,  2  Dill.  (U.  S.)  219;  Martin  Div.  622,  it  was  held  that  the  word 
V.  Hunter,  i  Wheat.  (U.  S.)  326;  Ready  "  purchaser  "  in  a  bankruptcy  act  was 
V.  Fitzgerald,  6  H.  L.  877 ;  Rex  i*.  In-  to  be  taken  in  its  ordinary  commercial 
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Aids  to  Conitniotloa. 


Where  to  construe  the  words  of  a  statute  technically  would 
render  it  inoperative,  but  to  construe  them  according  to  their 
popular  signification  would  give  it  a  reasonable  operation,  the 
latter  construction  must  prevail.*  A  statute  is  to  be  interpreted 
in  accordance  with  the  meaning  of  its  words  at  the  time  of  its 
passage.* 

Words  referring  to  time  are  to  be  construed  as  spoken  at 
the  time  when  the  act  took  effect,  unless  other  intent  appears. 
Such  words  are  **  already,**  *  "  hereafter,**  ^  **  heretofore,**  ®  **  ex- 
isting.**® 

6.  Aids  to  ConBtraction — a.  Title. — The  title  has  generally  been 
considered  as  no  part  of  the  act.''  In  England  it  has  been  said 
that  in  the  construction  of  a  statute  the  title  should  not  be  taken 
into  consideration.®     But  there  are  English   authorities  to  the 

sense  as  the   equivalent  of  "buyer,"    see  Charless  r*.  Lamberson,  i  Iowa  435; 

63  Am.  Dec.  457,  where  *'  heretofore  " 
and  "  hereafter "  were  held  to  refer 
to  the  time  when  the  code  went  into 
effect  and  not  to  the  time  of  its  enact- 
ment. See  also  State  v,  Connell,  43 
N.  J  L.  106.  See  sufra^  this  title, 
Time  When  Statutes  Take  Effect, 

5.  Parsons  v.  Wayne,  37  ^fich.  287. 

6.  Rogers  t*.  Vass,  6  Iowa  405.     But 


and  not  in  its  technical  legal  sense. 

Action. — ^Thus  the  court  has  refused 
to  give  a  technical  meaning  to  the 
term  '* action.**  Fenwick  v.  East  Lon- 
don R.  Co^  L.  R.,  20  Eq.  544  ;  Walker 
r.  Clements,  15  Q^,  B.  1046;  69  E.  C. 
L.  1046;  Rawiey  v,  Rawley,  i  Q^,  B. 
Div.  460. 

Chlldr6ii.~Thus,  though  "  children  " 
means  technically  legitimate  children,     see  also  Indianapolis,  etc.,  R.  Co.  v. 


it  has  been  given  its  larger  and  more 
popular  meaning,  where  the  mischief 
sought  to  be  remedied  demanded  it, 
so  as  to  include  illegitimate  children. 
Rex  V.  Hodnett,  i  T.  R.  96;  Rex  v. 
Cornforth,  2  Stra.  1162.   See  also  Reg. 


Blackman,  63  III.  117,  in  which  "exist- 
ing" was  applied  to  objects  before  as 
well  as  after  passage  of  act. 

7.  State  V.  Welsh,  3  Hawkes  (N. 
Car.)  404;  Cohen  t*.  Barrett,  5  Cal. 
195  ;  Garrigus  r.  Parke  County.  39  Ind. 


V.  St.  Giles-in- the- Fields.  II  Q^B.  173;  66:  Eastman  v,  McAlpin,  i  Ga.  157; 
63  E.  C.  L.  173:  Reg.  r\  Brighton,  i  B.  Bradford  v.  Jones,  i  Md.  351 ;  Com.  v, 
&S.  447;  loi  E.  C.  L.  446;  Children,  Slifer,  «J3  Pa.  St  71 ;  State  v.  Stephen- 
vol.  3.  p.  230.  son,  2  Bailey  (S.  Car.)  334;  Burgett  v, 
1.  Robinson  r.  Varnell,  i6  Tex.  382.  Burgett,  i  Ohio  469;  Hadden  r.  Bar- 
See  aUo  Reg.  r.  Pembridge,  3  Q:,  B.  ney,  5  Wall.  (U.  S.)  no;  Ogden  r. 
qoi;  43  E.  C.  L.  1028;  Pennsylvania  R.  Strong,  2  Paine  (U.  S.)  584;  Plummer 


Co.  V.  Pittsburgh,  104  Pa.  St.  522  ;  17 
Am.  &  Eng.  R.  Cas.  438. 

2.  Mobile  v.  Eslava,  16  Pet.  'U.  S.) 
nw  St  Cross  V.  Howard,  6  T.  R.  33S ; 
Wandsworth  Board  of  Works  v.  United 
Telephone   Co.,  13    Q,  B.    Div.  914. 


T'.  People,  74  III.  361 ;  Mills  v.  Wil- 
kins,  6  Mod.  62  ;  Atty.  Gen'l  f.  Wey- 
mouth. I  Ambl.  22  ;  Rex  v.  Williams,  i 
W.  Bl.  95 ;  Chance  x\  Adams,  i  Ld. 
Ravm.  77 ;  Earl  of  Shrewsbury  z\ 
_     .     ..     ^  ,   ,      Scott,  6  C.  B.  N.  S.  I ;  95   E.  C.  L.  i ; 

And  see  Aerated  Bread  Co.  t'.  Gregg,    Jeffreys  7.  Boosey,  4  H.   L.  982;   Mo- 
L.  R^gQ^B  3^5,  with  which  compare    rant  r.  Taylor,  i  Exch.  Div.  194. 
R^g.  V.  Wood,  Lr.  R.,  4  Q:,  B.  559.  8.  Hunter  v.  Nockolds,  i  Mac.  &  G. 

'In  niatters  of  description  a  statute    640;   Mills   v.   Wilkins,    6    Mod.   62; 
must  necessarily  refer  to  things  as  they    Atty.  Gen'l  t'.  Weymouth,  1  Ambl.  22 ; 
exist  at  the  time  of  its  passage."     Gris-     Rex  f.  Williams,  i  W.  Bl.  9^. 
J^'d  V,  Atlantic  Dock  Co.,  21  Barb.        In  Salkeld  v.   Johnson.  2  Exch.  283, 
^pY.)  228.     See  also  Com.  r.  Erie,     it  was  said :  "  The  title,  though  it  has 
J*^-i  R.  Co.,  27  Pa.  St.  353;  67  Am.     occa.<)ionally  been  referred  to  as  aiding 
f*^'  471 ;  Pontchartrain  R.  Co.  v.  La-     in  the  construction  of  an   act,  is  cer- 
'j^ctte,  etc.,  R.  Co.,  10  La.  Ann.  741 ;     tainly  no  part  of  the  law,  and  in  strict- 
^orris  Canal  Co.  v.  State,  24  N.  J.  L.  62.     ness  ought  not  to  be  taken  into  consid- 
••  Jitckman  v.  Garland,  64  Me.  133.    eration   at  all."     See    also   Powlter's 
*■  State  V,  HickB,  48  Ark.  515.    And    Case,  11  Coke  33. 
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contrary.^     In  the  United  States,  where  the  meaning  of  an  act  is 
doubtful,  recourse  is  frequently  had  to  the  title  for  explanation, 

and  it  is  regarded  as  a  legitimate  aid  in  determining  the  intention 
of  the  legislature.* 

Of  course,  if  there  is  no  ambiguity  in  the  statute  itself,  there 

can  be  no  necessity  for  resort  to  the  title ;  *  it  cannot  be  used  to 
extend  or  restrain  positive  provisions  contained  in  the  statute,* 

1.  Rex  r.  Cartwright,  4  T.  R.  490;  v.  Blakeney,  6  Port.  (Ala.)  109;  30 
Rex  V,  Wright,  i  Ad.  &  El.  446;  28  E.  Am.  Dec.  574;  People  v.  O'Brien,  iii 
C.  L.  117 ;  Stradling z;.  Morgan,  Plowd.  N.  Y.  i ;  7  Am.  St.  Rep. 684;  Torreyson 
199;  Alexander  v.  Newman,  2  C.  B.  v.  Board  of  Examiners,  7  Nev.  19; 
141 ;  52  E.  C.  L.  140;  Rex  v,  Gwenop,  Camden,  etc.,  R.  Co.  v.  Briggs.  22N.  T. 
3  T.  R.  133;  Taylor  v,  Newman,  4  B.  &  L.  644;  Stockton  v.  Central  R.  Co.  (N. 
S.  93;  116E.  C.'L.  91;  Rawley  V.  Raw-  J.  1S92),  24  Atl.  Rep.  964;  Nazro  r. 
ley,  I  Qt  B.  Div.  466;  Bentley  v.  Merchants' Mut.  Ins.  Co.,  14  Wis.  295. 
Rotheram  Local  Board,  4  Ch.  Div.  In  U.  S.  v,  Fisher,  2  Cranch  (U.  S.) 
588;  Chance  v.  Adams,  i  Ld.  Raym.  386,  Marshall,  C.  J,  said :  "Where the 
77;  Rex  v.  Marks,  3  East  157;  Brett  v.  mind  labors  to  discover  the  design  of 
Brett,  Addams  Eccl.  211;  Shaw  v,  the  legislature,  it  seizes  everything 
Rudelin,  9  Ir.  Ch.  Rep.  214;  Reg.  v.  from  which  aid  can  be  derived,  and  in 
Mallow  Union,  12  Ir.  C.  L.  Rep.  35;  such  case  the  title  claims  a  degree  of  no- 
Coomber  v.  Berks,  9  Q^  B.  Div.  3;?.  tice,  and  will  have  its  due  share  of  con- 

2.  Coosaw  Min.  Co.  v.  South  Caro-  sideration ;"  and  ag^in  in  U.  S.  v. 
lina,  144  U.  S.  550;  Meyer  v.  Western  Palmer,  3  Wheat.  (U.  S.)  610:  "The 
Car  Co.,  102  U.  S.  I ;  Holy  Trinity  title  of  an  act  cannot  control  its  words, 
Church  V.  U.  S.,  143  U.  S.  457;  U.  S.  but  may  furnish  some  aid  in  show- 
V.  Palmer,  3  Wheat.  (U.  S.)  631 ;  Had-  ing  what  was  in  the  mind  of  the  legis- 
den  f.  Barney,  5  Wall.  (U.  S.)  107;  U.  lature." 

S.  V.  Union  Pac.  R.  Co.,  91  U.  S.  72 ;  Although  the  title  is  no  part  of  an 

Piatt  V.  Union  Pac.  R.  Co.,  99  U.  S.  act,  yet  where  the  enacting  clause  is 

48;    Rushville  v.   Rushville  Gas  Co.,  doubtful  or  too  general,  the  title  may  be 

132  Ind.  575 ;  Smith  v.  State,  28  Ind.  resorted  to  for  explanation  in  restraint 

321;    Garrigus   v.    Parke   County.  39  of  its   generality.     Field  r.  Gooding, 

Ind.  66;  Wilson  z\  Spaulding,  19  Fed.  106  Mass.  310. 

Rep.  304;   U.   S.   V.    Union    Pac.   R.  3.  Hunter  v.  Nockolds,  i  M.  &  G. 

Co.,  37  Fed.  Rep.  551;  In  r^  Boston  640;  Eastman  r.  McAlpin,  i  Ga.  157; 

Min.,  etc.,  Co.,  51  Cal.  624;  Barnes  v.  In  re  Boston  Min.,  etc.,  Co.,  51  Cal. 

Jones,   51    Cal.   303;   Ex  parte  Kohl-  624;  Com.  t'.  Slifer,  53  Pa.  St.  7i;U. 

er,  74  Cal.  38;  Cohen    r.    Barrett,  5  S.  v.  McArdle,  2  Sawy.  (U.  S.)  367; 

Cal.  195;  Eastman  v.  McAlpin,  1  Ga.  State   v.  Archer,  73   Md.  44;  Bell  v, 

157;  State  V.  Stephenson,  2  Bailey  (S.  New  York,  105  N.  Y.  139;   Hines  r. 

Car.)  334;  Burgett  r.  Burgett,  I  Ohio  Wilmington,  etc.,R.  Co., 95  N. Car. 434. 

469;  State  T'.  Archer,  73  Md.  44;  Ches-  4.  Flynn  v.  Abbott,  16  6al.  358;  State 

apeake,  etc..  Canal  Co.  v,  Baltimore,  t'.  Cazeau,  8  La.  Ann.  114;  In  re  Bos- 

etc,  R.  Co.,  4  Gill  &  J.  (Md.)  i ;  Clark  ton  Min..  etc.  Co.,  51  Cal.  624. 

V.   Baltimore,   29  Md.   285;    State  r.  In  Hadden  v.  Barnev,  «;  Wall.  (U. 

Fields,  2  Bailey  (S.  Car.)  554;  State  r.  S.)  107,  Field,  J.,  says  :'  "The  title  of 

Smith,  Cheves  (S.  Car.)  157;   Brad-  an  act  furnishes  little  aid  in  the  con - 

ford  V.  Jones,  1  Md.  351 ;  Connecticut  struction  of  its  provisions.    ...    It 

Mut.  L.  Ins.  Co.  V,  Albert,  30  Mo.  181;  cannot  be  used  to  extend  or  restrain 

Hines  v.  Wilmington,  etc.,  R.  Co.,  95  any  positive  provision  contained  in  the 

N.  Car.  434;  Smith  v.  People,  47  N.  body  of  the  act.     It  is  only  when  the 

Y.348;  People  V,  Davenport,  91  N.  Y.  meaning  is  doubtful   that  resort  may 

574 ;  Cumines  v.  Jefferson  Co.,  63  Barb,  be   had   to  the  title,  and  even  then  it 

(N.  Y.)  293;  Bell  V.  New  York,  105  has   little    weight.    It  is   seldom  the 

N.  Y.  139;  People  r.  Molyneux,  40  N.  subject  of  special  connderation  by  the 

Y.  113;  Brick  t'.  Gannarl  36  Hun  (N.  legislature.** 

Y.)  55 ;    People   r.    Spicer,  99  N.  Y.  In  Connecticut  Mut.  L.  Ins.  Co.  r. 

233;  in  re  Kellum,  6  Lans.  (N.  Y.)  3;  Albert,  39  Mo.  183,  it  was  said :  "The 

Com.  V.  Slifer,  53  Pa.  St.  71;  Blakeney  title  of  the  act  itself  is  so  very  clear 
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nor  can  it  control  express  words  in  the  statute.^  If  the  words  of 
the  enacting  clause  are  larger  than  those  of  the  title,  they  must 
prevail.* 

Especially  may  the  title  of  an  act  be  consulted  to  aid  in  its  in- 
terpretation where,  as  is  the  case  in  many  states,  the  constitution 
provides  that  the  subject  of  the  act  shall  be  expressed  in  the  title.* 
And  under  such  constitutional  provisions,  the  title  becomes  a  part 
of  the  act  and  may  confine  the  effect  and  operation  of  words  in 
the  enacting  clause  to  the  objects  expressed  therein.* 

b.  Preamble. — The  preamble,  like  the  title,  is  no  part  of  the 
statute,  but,  as  setting  out  the  object  and  intention  of  the  legis- 
lature in  passing  it,  is  given  more  consideration  in  its  construction 
than  is  the  title.^  Therefore,  whenever  there  is  ambiguity,  or 
wherever  the  words  of  the  act  have  more  than  one  meaning,  or 
there  is  doubt  as  to  the  subject-matter  to  which  they  are  to  be 
applied,  the  preamble  may  be  consulted.  As  said  by  Lord  Coke, 
it  is  a  good  means  to  find  out  the  meaning  of  the  statute,  and  is  a 
true  key  to  open  the  understanding  thereof.® 

and  explicit  that  no  doubt  can  exist  as  construction."  See  also  H alderman's 
to  what  was  intended.  It  is  not  safe  Appeal,  104  Pa.  St.  259;  and  Pennsyl- 
to  rely  alone  upon  the  title  of  a  statute,  vania  R.  Co.  t\  Riblet,  66  Pa.  St.  164; 
and  it  has  been  declared  to  be  *  not  a  5  Am.  Rep.  360.  Compare  In  re  Bos- 
safe  exposition  of  the  law ;'  but  the  ton  Min,,  etc.,  Co.  51  Cal,  624. 
better  rule,  we  think,  is  to  presume  that  4.  Halderman's  Appeal,  104  Pa.  St. 
the  true  intention  and  meaning  is  to  251 ;  Dobbins  v.  Northampton,  50  N. 
be  found  in  the  title,  unless  it  is  plainly  J.  L.  496;  Nazro  v.  Merchants'  Mut. 
contradictory  of  the  express  terms  in  Ins.  Co.,  14  Wis.  295 ;  Dodd  v.  State, 
the  body  of  the  act."  18  Ind.  56;  Howland  Coal,  etc..  Works 

1.  Stevens  v.  Lake  George,  etc.,  R.  v.  Brown,  13  Bush  (Ky.)  681.  See, 
Co.,  82  Mich.  430;  U.  S.  V,  Palmer,  3  generally,  supra^  this  title,  Title  ana 
Wheat-  (U.  S.)  610;  U.  S.  v.  Fisher,  2  Subjects  Under  Constitutions. 
Cranch(U.S.)  386;  Haddenr.  Barney,  5.  Bishop  Stat.  Cr.  ^  48;  Mills  v, 
3  Wall.  (U.  S.)  107;  Chesapeake,  etc.,  Wilkins,  6  Mod.  62;  Bac.  Abr.  Statutes 
Canal  Co.  r.  Baltimore,  etc.,  R.  Co.,  4  A;  Potter's  Dwar.  26^;  Fellowes  v. 
Gill  &  J.  (Md.)  90;  Bartlett  v.  Morris,  Clay,  4  Q.  B.  313;  45'  E.  C.  L.  338; 
9  Port.  (Ala.)  266;  Flynn  v.  Abbott,  16  Morns  t;.  State,  12  Gill  &  J.  (Md.)  i ; 
^*^-  358;  State  f.  Cazeau,  8  La.  Ann.  Com.  f. 'Marshall,  69  Pa.  St.  328;  Erie, 
114.  See  also  People  v.  McCann,  16  etc.,  R.  Co.,  v.  Casey,  26  Pa.  St  288; 
N.  Y.  58 ;  69  Am.  Dec.  642.  Edwards  v.   Pope,  4  111.  464;   Yazoo, 

2.  U.  S.  r.  Briggs,9  How.  (U.  S.)35i;  etc.,  R.  Co.  v,  Thomas,  132  U.  S.  174. 
Blue  r.  McDuffie,  Bush.  (N.  Car.)  131.  6.  Co.  Litt.  79a;  Plowd.  379;  Potter's 

8.  Meyer  7\  Western  Car  Co.,  102  U.  Dwar.  265;  Bish.  Stat.  Cr.,  ^  48;  Bac. 

S.  i:  Pennsylvania  R.  Co.  v.  Riblet,  66  Abr.  Statutes  I,  2  ;  Halton  v.  Cove,  i 

Pa.  St.  164;  50  Am.  Rep.  360;  Haider-  B.  &  Ad.  53S;  20  E.  C.  L.  440;  Cres- 

man's  Appeal,  104  Pa.  St.  251.  pigny   r.    Wittenoom,  4  T.    R.    793; 

In    Eby's  Appeal,   70    Pa.    St.    314,  Atty.    Gen'l     v,  Powis,    i     Kay    1S6; 

Sharswood,  J.,  says  :  "  However  it  was  Crowder  7-.  Stewart,  16  Ch.  Div.  370; 

'\nEnsrland,  where  the  title  was  held  to  Nash  v.  Allen,  4  Q^  B.  784;  45   E.  C. 

be  no  part  of  the  statute,  indeed  was  L.  7S3;  Boulton  x\  Bull,  2  II.  Bl.  500; 

commonly  framed  by  the  clerk  of  par-  Sutton's  Hospital,  10  Co.  23,  24b;  Salt- 

liament  after  the  bill  had  passed,  with-  ers  Co.  v.  Jay,  3(^B.  109;  43  E.  C. 

out  any  vote  being  taken  upon  it,  cer-  L.  654;  Edwards  v,  Rusholme,  L.  R.,  4 

tainlj  since  the  first  amendment  of  the  Q^  B.  554;  Emanuel  v.  Constable,  3. 

constitution  adopted  in  1864,  art.  11,^  Russ.  436;  Doe  v.  Roe,  1   Dowl.  247; 

8,  it  is  now  necessarily  a  part  of  the  act,  Carr    r.   Royal  Exchange  Assurance 

and  a  very  important  guide  to  its  right  Corp.,  5  B.  &  S.  941 ;  117  E.  C.  L.  941 ; 
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It  has  been  said  that  the  preamble  may  extend  but  not  restrain 

the  enacting  part  of  a  statute ;  ^  but  it  would  seem  difficult  to 
support  this  doctrine  with  reason.  The  function  of  the  preamble 
is  to  explain  what  is  ambiguous  in  the  enactment ;  and   there 

In   re   Masters,   33   L.   J.   Q^,  B.  146;  The  English  statute  which  enacted 
Kearns  v.  Cordwainers'  Co.,  6  C.  B.  N.  that  **  any   order  "  of  quarter  sessions 
S.  388;  95  E.  C.  L.  386 ;  Salkeld  x\  John-  might  be  removed  to  the  queen's  bench 
son,  I    Hare  196;  Mills  v,  Wilkins,  6  for  enforcement,  was  similarly  confined 
Mod.  62;  Mason  v.  Armitage,  13  Ves.  to  orders  in  appeal  cases,  by  the  prc- 
36;  Yazoo,  etc.,   R.    Co.    v.  Thomas,  amble,  which,  in  reciting  that  it  was 
132  U.  S.  174;  Beard  v.  Rowan,  9  Pet.  expedient  that  the  law  should  be  made 
(U.   S.)   317;   U.  S.  V.  Webster,  Dav.  unifcxrm  in  cases  of  appeal,  showed  the 
(U.  S.)  38  ;  Hahn  v.  Salmon,  20  Fed.  limited  scope  of  the  act.  Reg.  v.  Bate- 
Rep.  801 ;  Bartlett  v,  Morris,  9  Port,  man,  8  EI.  &  Bl.  584;  92  E.  C.  L.  584. 
(Ala.)    266;  Fowler   v.    State,  5  Day  An  act  which  made  it    penal  for  a 
(Conn.)  81 ;  Edwards  7'.  Pope,  4  111.465;  publican   to  allow   bad  characters   to 
Nichols  V.  Wells,    Sneed  (Ky.)    255;  "assemble  and  meet  together  "in  his 
State  V.  Cazeau,  8  La.  Ann.  1 14 ;  David-  house,  would  not  be  broken  by  his  per- 
son V.  Clayland,  i  Har.  &  J.  (Md.)  546;  mitting  such  persons  to  enter  for  tak- 
Montesquieu  v,  Heil,  4  La.  Ann.  51  ;  23  ing  re&eshments  and  remaining  there 
Am.  Dec.  471 ;  Chesapeake,  etc.,  Canal  as  long  as  was  reasonably  necessary  for 
Co.  V.  Baltimore,  etc.,  R.  Co ,  4  Gill  &  that    purpose,    when     the     preamble 
J.  (Md.)'i;   Lucas  v,  McBlair,  12  Gill  showed  that  the  object  in  view  was  the 
&  J.  (Md.)  i;  Cleaveland  x\  Norton.  6  repression  of  disorderly  conduct,  not 
Cush.  (Mass.)  383;  James  t\  Dubois,  16  the  absolute  denial  of  all  hospitality  to 
N.  J.  L.  281;;  Jackson  x\  Gilchrist,  15  persons   of  bad  character.      Greig  r. 
Johns.  (N.  Y.)  89 ;  People  T'.Utica  Ins.  Bendeno,  EI.  Bl.  &  El.  133;   96  E.  C. 
Co.,  i«;  Johns.  (N.  Y.)  358;  Constantine  L.  132.     See  Belasco  v.  Hannant,  3  B. 
V,  Van  Winkle,  6  HiU    (N.  Y.)   184;  &  S.  13;  113  E.  C.  L.  12. 
Blue  V.    McDuffie,    Busb.   (N.     Car.)  Lord  Blackburn  says:    "We  are  to 
131 ;   Deddrick  t'.  Wood,  15  Pa.  St,  9;  give  effect  to  the  preamble  to  this  ex- 
Erie  etc.,  R.  Co.  7'.  Casey,  26  Pa.  St.  tent,  namely,  that  it  shows  us  what  the 
287;  Com.  T'.  Marshall,  69  Pa.  St.  328;  legislature  are  intending;  and  if  the 
YorkCounty  T'.Crafton,  looPa.  St.619;  words  of  enactment  have  a   meaning 
Clark  V.   Bynum,  3  McCord  (S.  Car.)  which  does  not  go  beyond  that  pream- 
298 ;  Tripp  x\  Goff,  15  R.  L  299;  State  ble,  or  which  may  come  up  to  the  pre- 
T'.  Stevenson,  2   Bailey  (S.  Car.)    334;  amble,  in  either  case  we  prefer  that 
Nazop  7'.  Merchants'  Mut.  Ins.  Co..  14  meaning  to  one  showing  an  intention 
Wis.  295  ;  Hart  7'.  Albany,  9  Wend.  (N.  of    the    legislature  which  would  not 
Y.)  571 ;  24  Am.  Dec.  165;  Sutherland  answer  the  purposes  of  the  preamble 
V.  De  Leon,  i  Tex.  250;  46  Am.  Dec.  100.  or  which  would  go  beyond  them.    To 
In  an  English  statute,  which  empow-  that  extent  is  the  preamble  material." 
ered  every  person  who  had  served  in  West  Ham  Assessment  Committee  v, 
the  militia  and  was  married,  to  set  up  lies,  8  App,  Cas.  387. 
in  trade  in  a  corporate  town,  as  freely  To  Fix   Subject-matter.  —  "  It  is  ad- 
as  soldiers  might  under  an  earlier  en-  mitted  that  the  preamble  of  an  act  may 
actment,  and  declared  that  "  no  such  be  legitimately  used  to  ascertain  and 
militiaman  "  should  be  removable  from  fix  the  subject-matter  to  which  the  en- 
the  town  until  he  became  chargeable,  acting  part  is  to  be  applied,  and  even 
— it  being  open  to  doubt  whether  this  in  some  cases  to  control  and  cut  down 
expression  included  all  married  mill-  the  enacting  part.     But  the  former  use 
tiamen,   or  only    married   militiamen  of  it  only  is   required  on  the  present 
who  had  set  up  in  trade  in  towns,  the  occasion;  and  no  doubt  can  be  enter- 
preamble  of  the  earlier    act  fixed  the  tained  as  to  the  propriety  of  such  use." 
latter   as  the  true   construction,  as  it  Fellowes  7'.  Clay,  4  Qj,  B.  339;  45  E.  C. 
stated  that  the  mischief  to  be  remedied  L.  338.     See  also  Com.  v,  Marshall,  69 
was  the  state  of  the  law  which   pre-  Pa.  St.  328. 

vented  soldiers  from  setting  up  in  trade  1.  Rex  7'.  Athos,  8  Mod.  144;  Cope- 
in  corporate  towns.  Rex  v.  Gwenop,  man  7'.  Gallant,  i  P.  Wms.  520;  Walker 
3  T.  R.  133.  V.  Richardson,  2  M.  &  W.  889 ;  Heyman 

330 


•ad  Conatraetion.    STA  TUTES.  Aids  to  Oomtnifltioii. 

seems  to  be  no  difference  whether  the  intention  of  the  legislature, 
as  gathered  from  this  explanation,  tends  to  restrict  or  extend  the 
scope  of  the  statute  ;  in  either  case  it  must  be  regarded.  There 
are  numerous  cases  in  which  a  resort  to  the  preamble  as  an  aid  to 
construction  has  been  followed  by  a  restricted  interpretation  of 
the  language  used  in  the  enactment  clause.^ 

But  where  the  meaning  of  the  enacting  clause  is  clear  and  free 
from  ambiguity  it  cannot  be  restricted  or  extended  by  the  pre- 
amble. When  the  words  are  clear  and  positive,  and  there  is  no 
doubt  as  to  their  meaning  or  as  to  the  scope  of  the  enactment  or 
the  subject-matter  to  which  it  applies,  recourse  to  the  preamble 
is  unnecessary.* 

It  is  not  infrequent  for  the  legislature,  in  the  preamble  to  a 
statute,  to  recite  a  particular  misthief  while  the  legislative  provi- 
sions extend  far  beyond  the  mischief  recited.  The  evil  recited  is 
but  the  motive  for  legislation — the  remedy  may  both  consistently 
and  wisely  be  extended  beyond  the  cure  of  that  evil ;  and  if,  on 
review  of  the  whole  act,  a  wider  intention  than  that  expressed  in 

V.  Flewker,  13  C.  B..N.  S.  519;  106  E.  son  r.  Bankes,  Cowp.  543;  Crespigny 

C.L.  518;  Drummond  v,  Drummond,  r.  Wittenoom,  4  T.  R.   793;  Lees  r. 

L. R.,2  Ch.44;  Kearnsr.  Cordwainers^  Summergill,  17    Ves.    ^08;  Taylor  v, 

Co.,  6  C.  B.  N.  S.  388;  95  E.  C.  L.  386.  Oldham  Corp.,  4  Ch.  Div.  395 ;   Rex 

1.  Ryall  V.   Rowles,  i  Atk.   174;  i  v,  Athos,  8  Mod.  136;  Mason  v\  Armi- 

Ves.  305;  Rex  v.  Gwenop,  3  T.  R.  133;  tage,  13   Ves.  36;  Yazoo,  etc.,  R.  Co, 

Reg.  V.  Bateman,  8  EL  &  Bl.  584;  92  E.  v.  Thomas,  132  U.  S.  174;  Bentley  v. 

C.  L.  584;  Edwards  v.  Rusholme,  L.  Rotherham  Local  Board,  46  L.  J.,  Ch. 

R.,  4  Qi.B.  554;  Emanuel  r.  Constable,  Div.  284;  Tripp  v.  Goif,  15  R.  I.  299; 

5  Russ.  436:  Reg.  V,  Manchester,  7  El.  Eastman  v,  McAlpin,  i  Ga.  157;  Kirk 

i  Bl.  453;  90E.  C.  L.  453;  Bryan  v,  v.  Dean,  2   Binn.  (Pa.)   341;  Seiden- 

Childs,  5  Exch.  368;  Salkeld  v,  John-  bender  v.  Charles,  4  S.  &  R.  (Pa.)  151; 

son,  I  Hare  196;  Hughes  7'.  Chester,  8  Am.  Dec.  682;  Jackson  v.  Gilchrist, 

etc.,  R.  Co.,  I  Dr.  &   Sm.  524;   Wigan  15  Johns.  (N.  Y.)  89;  Kent  v.  Somer- 

V,  Fowler  ciied^  i  Stark.  459.     See  also  veil,  7  Gill  &  J.  (Md.)  265;  Laidler  v, 

Seidenbender  v.  Charles,  4    S.  &    R.  Young,  2  Har.  &  J.  (Md.)  69;  Coving- 

(Pa.)  166;  8  Am.  Dec.  682.  ton  r.  McNickle,    18   B.  Mon.   (Ky.) 

In  Halton  r,   Cabe,  i  B.   &  A.  538,  262;   Clark  v.  Bynum,  3  McCord  (S. 

Lord  Tenterden  said:  "The  enacting  Car.)  298;  State  v.  Findley,    1  Brev. 

words  of  an  act  of  parliament  are  not  (S.  Car.)  107;  State  v.  Butler,  3  Mc- 

always  to  be  limited  by  the  words  of  Cord  fS.  Car.)  383;  Blue  v,  McDuffie, 

the  preamble,  but  must  in  many  in-  Busb.  (N.  Car.)  131;  Holbrook  r.  Hol- 

stances  go  beyond  it;  yet  the  words  in  brook,    i    Pick.  (Mass.)    248;   Hart  r. 

the  enacting  part  must  be  confined  to  Albany,  9  Wend.  (N.  Y.)  571. 
that  which  is  the  plain  object  and  gen-        A  preamble  cannot  introduce  doubt 

eral  intention   of    the    legislature   in  or  uncertainty  into  the  meaning  of  a 

passing  the  act;  and  the  preamble  af-  statute,  when   otherwise  it  would  be 

fords  a  good  clue  to  discover  what  that  clear.     James  r.  Dubois,   16  N.  J.  L. 

object  was."  285.     See  also   Erie,   etc.,    R.   Co.  v. 

a.  Caledonian  R.  Co.  v.  North  Brit.  Casey,  26  Pa.  St.  288. 
R.  Co.,  6  App.   Cas.  114;    Kearns  v.        In    Wilson  z>,  Knubley,  7  East  128, 

Cordwainers*  Co.,  6  C.  B.  N.  S.  388;  Lord   EUenborough   said:    "I    agree 

95  E.  C.  L.  386;  Sutton  t*.  Sutton,  22  that  the  grievances  recited  in  the  pre- 

Ch.  Div.  521 ;  Hughes  v.  Chester,  etc.,  amble  of  the  act  would  have  led  one 

R.  Co.,  I  Dr.  &  Sm.  524;  Copcland  t'.  to  suppose  that  the  legislature  meant 

Davies,  L.  R.,  5  H.  L.  358;  Mann  x\  to   have  given   a  larger  remedy  than 

Cammel,  Lofft  783 ;  Doe  v.  Brandling,  the  action  of  debt,  against  the  devisee 

7  B.  &  C.  643;  14  E.  C.  L.  108;  Patti-  of  land,   to    recover    damages  for  a 
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the  preamble  appears  to  be  the  real  one,  effect  is  to  be  given  to  it. 
notwithstanding  the  less  extensive  import  of  'the  preamble.^ 
So  when  the  preamble  is  more  extensive  than  the  enacting  clause,. 
if  the  latter  is  free  from  ambiguity  and  doubt,  it  must  prevail,  and 
the  statute  receive  the  more  limited  construction,  notwithstanding 
the  wider  purport  of  the  preamble.* 

c.  Chapter  and  Section  Headings;  Marginal  Notes, 

Etc. — The  headings  prefixed  to  sections  or  sets  of  sections  are 
sometimes  considered   in  modern  statutes  as  preambles  to  those 

breach  of  covenant  by  the  devisor,  veying  "felons  and  other  malefactors 
But  for  us  to  extend  the  words  to  the  and  offenders  against  the  law,"  to  jail, 
action  of  covenant  would  be  to  legis-  punishable  hy  imprisonment  there,  en- 
late,  and  not  to  construe,  the  acts  of  acted  that  "every  person  "  committed 
the  legislature."  to  the  county  jail   by  a    justice  *'  for 

1.  Rex  V,  Athos,  8  Mod.   144;   Fel-  any  offense  or  misdemeanor,"  should 

lowes  V.  Clay.  4  Q^  B.  349;  45  E.  C.  L.  bear  his  own  charges  of  conveyance,  ii 

347;  Doe  V.  Brandling,  7  B.  &  C.  660;  he  had  property,  and  that  if  he  had 

14  E.  C.  L.  108;  Copeland  T'.  Gallant,  not,   they    should    be  borne    by    the 

I  P.  Wms.  320;  York  v.  Middlesbor-  parish  where    he    was    apprehended, 

ough,  2  Y.  &  J.  214;  Salkeld  v.  John-  was  held   not  to   be   confined  by  the 

son,  I   Mac.   &  G.  264;    i  Hare  196;  preamble    to    offenders    against    the 

Fellowes  v.  Clay,  4  C^B.  313;  45  E.  C.  ordinary  law,  but  to  apply  to  deserters 

L.  338;  Mace  v.  Cammel,  Lofft  782;  from  the  army.     Rex  t'.' Pierce,  3  M. 

Colehan  ?'.  Cooke,  Willes  395;  Laidler  &  S.  62. 

T".  Young,  2  Har.  &  J.  (Md.)  69;  Jack-  So.   a   preamble   which  recited  the 

pon    V,  Gilchrist,    15   Johns.  (N.   Y.)  mischief  of  granting  colonial  offices  to 

89;    Holbrook   v.    Holbrook,    i    Pick,  persons  who  remained  in  ^//<?'/tf»</ and 

(Mass.)  251.  discharged  the  dutus  of  their  offices  by 

In  Rex  V.  Marks,  3  East  157,  Law-  deputy,  was  not  suffered  to  exclude 
rence,  J.,  said  :  "  It  is  nothing  unusual  judicial  offices  from  the  general  enact- 
in  acts  of  parliament  for  the  enacting  ing  part,  which  authorized  the  gover- 
part  to  go  beyond  the  preamble  ;  the  nor  and  council  to  remove  "  any  "  of- 
remedy  often  extends  beyond  the  par-  ficeholder  for  misconduct;  although 
ticular  act  of  mischief  which  first  sug-  the  mention  of  delegation  in  the  pre- 
gested  the  necessity  of  the  law."  amble  showed  that  the   judicial  office 

In  Freeman  v,  Lambert,  4  M.  &  S.  was  not  there  in  contemplation.  Willis 
338,  Mansfield,  C.  J.,  said:  "I  confess  v.  Gipps,  5  Moo.  P.  C.  379. 
I  am  not  for  restraining  the  generality  2.  Wilson  v.  Knubley.  7  East  128; 
of  the  enacting  clause  bv  the  preamble  Farley  v.  Briant,  3  Ad.'&  El.  839:  30 
without  some  reason  for  it."  And  E.  C.  L.  239;  Jenkins  r.  Briant,  6  Sim. 
Dampier,  J.,  said  :  **  I  have  always  un-  603 ;  Morse  t*.  Tucker,  5  Hare  79. 
derstood  it  as  a  standing  rule  in  the  An  act  which  made  it  penal  to  dye 
construction  of  acts  of  parliament,  seeds  so  as  to  give  them  the  appear- 
that  the  enacting  clause  shall  not  be  ance  of  seeds  of  "  another  kind,"  could 
restrained  by  the  preamble,  if  the  not  be  extended  to  similar  manipula- 
enacting  words  are  large  enough  to  tions  of  old  or  inferior  seeds,  to  make 
comprehend  the  case.*'  them  appear  as  new  of  the  same  species 

In   Hughes  v.   Done,   i   Q^  B.  301  ;  by  a  recital  that  the   practice  of  adul- 

64  E.  C.  L.  550,  Lord  Denman  said :  terating  seeds  in  fraud  of  the  queen's 

"To  introduce,  in   the  enacting  part,  subjects  and  the  detriment  of  agricul- 

an  exception  not  there  to  be  found,  and  lure   required  reprt.ssion.     Francis  r. 

which,  if   intended,  might   have  been  Maas,  3  Q^  B.  Div.  341. 

so    easily   introduced   and    expressed,  .  An  act  which  required   the  trustees 

is,  we  think,  to  curtail  and  abridge  the  of  a  turnpike  trust  to  apply  the  money 

meaning  of  plain  words  in  a  manner  which  they  received,  first,   in   paying 

which   no   rule   of   construction   war-  "  any  interest  which  might  from  time 

rants."  to  time  be  owing,"  next,  in  keeping  the 

A   statute,  after  reciting  that    the  road  in  repair,  and  finally,  in  paying  off 

king's  subjects  were  charged  with  con-  the  principal  sums  due  by  the  trust,, 
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sections,'  and  in  some  instances  have  been  held  to  be  of  more 
weight  in  interpretation  than  the  title.*  These  headings  are  gen- 
erally, however,  inserted  for  mere  convenience,  and  although  they 
may  help  in  ascertaining  the  legislative  intent,  -  when  this  is 
doubtful,  they  will,  not  be  allowed  to  control  the  words  and 
phrases  of  the  statute  when  the  real  purpose  may  be  determined 
from  their  plain  meaning.*  In  construing  several  sections  relat- 
ing to  the  same  subject  the  safer  rule  is  to  read  and  construe 
them  together  without  reference  to  the  particular  article  or  head- 
ing under  which  they  may  be  placed.* 

was  held  not  to  authorize  the  payment  over  other  sections  in  which  only  in- 

of  arrears  of  interest ;  although  this  en-  cidental    reference    is    made  thereto, 

actment  was  prefaced  by  a  preamble  Long  v.  Gulp,  14  Kan.  413;  Griffith  v. 

which  recited  that  arrears  of  interest  Carter,  8  Kan.  565. 

as  well  as  principal  sums  were  due  by  A  group  of  sections  was   prefaced, 

the  trust,  and  could  not  be  paid  pfif  un-  "  With   respect   to  the   purchase  and 

less  further  powers  were  granted.  Mar-  taking   of    lands    otherwise    than   by 

ketHarboroughr.  Kettering  Highway  agreement."     It    was    held  that    this 

Board,  L.  R.,  8  Q^  6.  308.  heading  did  not  limit  the  effect  of  a 

1.  Earl  of   Shrewsbury  z\  Beazley,  section    providing    compensation  for 

19  C.  B.  N.  S.  651 ;  115  E.  C.  L.  651 ;  injury  to  land,  to  taking  by  compul- 

Latham  r.  Lafone,  L.  R  ,  2  Exch.  115  ;  sion,  for  such  was  not  the  purpose  of 

Hammersmith,  etc.,  R.  Co.  v.  Brand,  the  act.     Broadbent  v.  Imperial   Gas 

L.  R.,  4  H.  L.  Cas.  171 ;  Lang  v.  Kerr,  Co.,  7  De  G.  M.  &  G.  447. 

•3  App.  Cas.  536 ;  Eastern  Counties  R.  So  an  act  in  general  terms  suspend- 

Co.  V.  Marriage,  9  II.  L.  Cas.  41.  ing  all  statutes  of  limitations  was  held 

9.  Bishop  Stat.  Crimes,  §  62;  Barnes  not  to  effect  a  provision  prescribing 

V.  Jones,  51  Cal.  303;  People  v.  Moly-  the  time  when  judgments  should  be- 

neux,  40  N.  Y.  113.     In  this  latter  case  come  dormant,   although    under    the 

Hunt,  C.  J.,  said  that  a  section  head-  chapter  heading,  '*  Statutes  of  Limita- 

ing,  "  Of    the   public  officers   of  the  tion."     Battle  v.  Shivers,  39  Ga.  405. 

state  other  than  militia  and  town  offi-  Marginal  Notes.  —  These   notes   are 

cers,"  was  a  part  of  the  enactment  and  usually  nothing  more  than  mere  ab- 

would  control  its  effect  and  operation,  stracts  of    the   contents    of    sections, 

aud  held  that  the  appointing  of  militia  printed  with  the  law  as  published  by 

officers  was  expressly  excepted  from  the  public  printer,  and  adopted  to  facil- 

the  effect  of  the  statute  which  was  in  itate  reference.     Formerly  they  never 

reference  to  the  governor's  power  of  appeared  on  the  parliament-roll,  and 

appointment.     But  Murray,  J.,  in  the  consequently,  not   forming  a   part  of 

same  case,  said  that  such  section  head-  the  law,  could  not  be  looked  to  for  an 

ing  could   not  be  considered  as  a  part  exposition   of   its   meaning.     And   al- 

of  the  enactment,  but  would  operate  though  now  they  sometimes  appear  in 

merely  as   any  other   title.     See  also  the  roll,  as  they  are  not  considered  in 

Rex  V.  Threfkeld,  4  B.  &  Ad.  239;  24  enacting  the  law,  they  cannot  be  re- 

1^.  C.  L.  50;  Rex   x\  Newark-Upon-  lied   on  in  ascertaining   its   meaning. 

Trent,  3  B.  &  C.  63;  10  E.  C.  L.  17.  Claydon  v.  Green,  L.  R.,  3  C  P.  511 ; 

3.  Wilberforce  Stat.  Law  296 ;  Broad-  Sutton  v.  Sutton,  22  Ch.  Div.  513; 
l^nt  V,  Imperial  Gas  Co.,  7  De  G.  Birtwhistle  v.  Vardill,  7  CI.  &  F.  929. 
M.  &  G.  448;  Union  Steamship  Co.  In  Venour  r.  Sellou,  2  Ch.  Div.  525, 
•  •.Melbourne  Harbor,  etc.,  Com'rs,  Jessel,  M.  R.,  said  :"  This  view  is  borne 
9  App.  Cas.  365 ;  Hammersmith,  etc.,  out  by  the  marginal  note ;  and  I  may 
R.  Co.  r.  Brand,  L.  R.,  4  H.  L.  Cas.  mentionthat  the  marginal  notes  of  acts 
217;  Battle  V.  Shivers,  39  Ga.  409.        .  of  parliament  now  appear  on  the  par- 

4.  Statez^.  Popp,  45  Md.  432;  Thomp-  liament  roll  and  consequently  form 
son  V.  Bulson,  78  111.  277.  In  this  part  of  the  act;  and  in  fact  are  so 
connection  it  may  be  added  that  where  clearly  so  that  I  have  known  them  to 
one  section  of  a  statute  treats  solely  be  subject  to  motion  and  amendment." 
and  especially  of  a  matter,  that  section  But  in  Sutton  v,  Sutton,  22  Ch.  Div. 
prevails   in    reference  to  that  matter  513,  he  said,  refering  to  Venour  v.  Sel- 
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d.  Punctuation. — Punctuation  in  a  statute  forms  no  part  of 
the  law,  but  is  the  work  of  the  draughtsman,  engrosser,  or  public 
printer.^  It  is,  therefore,  of  little  importance  in  the  construction  ; 
and  although^  in  doubtful  cases,  it  may  throw  some  light,*  yet  it 
cannot  have  a  controlling  effect.*     It  may  be  and  frequently  is 

lou,  2  Ch.  Div.  525  :  '*  The  dictum  in  E.  C.  L.  235  ;  Dean  v.  Green,  L.  R.,  8 

that  case  is  not  strictly  correct.    I  have  P.   D.   79;   Clarke  v.  Grant,  L.  R^8 

since  ascertained  that  the  practice  is  Exch.  252. 

so  uncertain  that  it  cannot  be  laid  down        1.  Doe  v.  Martin,  4  T.  R.  65;  Barrow 

that   the}i  are   always    on    the    roll."  v.  Wadkin,  24  Beav.  327;  Sedg.  Stat 

And    Baggallay,    J.,    in     Atty     GenU  Law  223;  Hammock  r.  Farmers*  L.  & 

V.  Great  Eastern  R.  Co.,  11  Ch.  Div,  T.  Co.,  105  U.  S.  77;  Gushing  v.  Wor- 

461,  said :  "I  never  knew  an  amend-  rick,  9  Gray  (Mass.)  385;  Gyger*s  Es- 

ment  set  down  or  discussed  upon  the  tate.  65  Pa.  St.  311 ;  Hamilton  z\  The 

marginal  note  to  a  clause.    The  house  R.  6.  Hamilton,  16  Ohio  St  43;  Cas- 

of  commons   never    has   anything  to  ton    r.  Brock,  14  S.  Car.  104. 
do   with   the    amendment  of    a   mar-        2.  Ewingv.  Burnet,  11  Pet  (U.S.) 

ginal  note.     I  never  knew  a  marginal  42;  Morrill  v.  State,   38  Wis.  434;  20 

note  considered  by  the  house  of  com-  Am.  Rep.  12;  State  t».  McNally,34Me- 

mons."  210;  56  Am.  Dec.  650. 

But  what  is  in  form  a  marginal  note  In  U.  S.  v.  Three  Railroad  Cars,  i 
may  be  part  of  a  statute.  In  Rex  v.  Abb.  (U.  S.)  210,  it  was  said:  "The 
Milverton.  5  Ad  &  El.  841 ;  31  E.  C.  punctuation  of  a  statute  as  printed  af- 
L.  454,  it  was  held  that  a  marginal  fords  no  very  decisive  means  for  de- 
note which,  instead  of  being  a  mere  termining  its  construction, 
abstract  of  a  section,  gave  express  di-  In  Caston  v.  Brock,  14  S.  Car.  106, 
rection  to  the  form  of  an  order  which  Willard,  C.  J.,  said  :  "  Punctuation  is 
it  accompanied,  and  was  in  the  margin  the  least  reliable  guide  to  the  sense  of 
of  the  legislative  roll,  was  a  part  of  a  statute,  but  cannot  properly  be  said  to 
the  statute.  be  without  any  force.  In  itself  it  isor- 
'  Schedule.  —  A  schedule,  whether  dinarily  insufficient  to  fix  the  sense  of 
adopted  within  or  appended  to  a  stat-  a  statute  where  that  iR  disputable." 
ute,  does  not  control  positive  words.  In  Ewing  t*.  Burnet,  11  Pet.  (U.S.) 
but  may  be  an  aid  in  explaining  what  53,  Baldwin,  J  ,  said  :  "Punctuation  is 
is  doubtful.  Wilberforce  on  Statute  a  most  fallible  standard  by  which  to  in- 
Law,  3o£s  308;  Rex  7*.  Epsom,  4  El.  terpret  a  writing;  it  maybe  resorted  to 
&  Bl.  1003 ;  82  E.  C.  L.  1003  ;  Allen  z\  when  all  other  means  fail,  but  the  court 
Flicker,  10  Ad.  &  El.  640;  37  E.  C.  L.  will  first  take  the  instrument  by  its  four 
204.  See  also  Reg.  v,  Russell,  13  Q^,  corners  in  order  to  ascertain  its  true 
B.  237  ;  66  E.  C.  L.  235.  meaning  if  that   is  apparent  on  judi- 

A  form   given   in  a  schedule,  eVen  cially  inspecting  the  whole  punctuation 

when  referred  to  in  the  body  of  an  act,  and  not  be  suffered  to  change  it.** 
is  to  be  regarded  merely  as  an  example.        3.  Gyger's  Estate,  65  Pa.  St.,  311 ;  U. 

Hannah  v,  Whyman,  2  C.  M.  &  R.  239;  S.  v.  Isham,  17  Wall.  ( U.  S.)  502;  Com. 

Rex  V.  Russell,  13  C^  B.  237.  t'.  Shopp,  2  Woodw.  (Pa.)   123;  Mur- 

And  although   the  schedule  should  ray  f.  State,  21  Tex.  App.  620;  57  Am. 

be  followed  implicitly,  when  to  do  so  Rep.  623;  Allen  v.  Russell,  39  Ohio  St 

would  not  sacrifice  the  effect  and  op-  337 ;  Archer  v.  Ellison,  28  S.  Car.  238; 

eration  of  the  act;  Hannah  7'.  Why  man,  Albright   v.   Payne,  43   Ohio   St.   15; 

2  C.  M.  &  R.  239;  Davidson  7'.  Gill,  i  Bradstrcet  Co.  t'.  Gill,  72  Tex.  115;  13 

East  64;  Reg.  v.  Pinder,  24  L.  J.  Q^B.  Am.  St.  Rep.  768. 
148;  Liverpool,  etc.,  Bank  7'.  Turner,  1         In    Piincoast  r*.  Ruffin,  i    Ohio  385, 

J.  &  H.  159;  yet  when  its  provisions  or  the  court  said:  '*This  construction  is 

forms  are  repugnant  to  the  provisions  founded   upon    a    mere    grammatical 
in  the  body  of  the  statute,  the  latter  'criticism,  which  is  never  received  to 

will  prevail.     Bartlett  r.  Gibbs,  5  M.  change  or  control  the  intention  of  the 

&G.  96;  44  E.  C.  L.  53;  Reg.  7'.  Baines,  legislature    where    that    intention    is 

5  Ad.  &  El.  227;  40  E.  C.  L.  48;  Allen  otherwise  clearly  expressed.      Some- 

V.  Flicker,  10  Ad.  &  El.  640 ;  37  E.  C.  thing  may  depend  upon  the  punctua- 

L.  204;  Reg.  v»  Russell,  13  Q^  B.  237;  66  tion  in  the  statute  book,  which  may  be 
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disregarded  altogether,^  and  courts  will  correct  and  re-punctuate 
to  give  effect  to  what  is  plainly  the  legislative  intent.* 

e.  Legislative  Journals. — To  ascertain  the  intention  of  the 
legislature  when  the  terms  of  the  statute  are   ambiguous,  the 

courts  may  refer  to  the  history  of  the  bill  while  pending,  as  shown 

by  the  journals  of  either  house.*  The  journals  of  the  Senate  and 
House  of  Representatives  may  be  referred  to  in  considering  acts 
of  Congress.*     So  in  the  construction  of  constitutional  provisions 

incorrect,  and  which   never  ought    to  real  meaning  and  intention  of  the  law- 

varj  the  true  sense."  maker,  disregard  the  punctuation,  or 

1.  Martin  r.  Gleason,  139  Mass.  187  ;  re-punctuate  if  need  be,  to  render  clear 
Cashing  r.  Worrick,  9  Gray    (Mass.)  the  true  meaning  of  the  statute." 

382;  Randolph  r.  Bayue,  44  Cal.  366;        3.  Hebbert  v.  Purchas,  L.  R.,  3  P.  C. 

Hamilton  r.  The  R.  B.  Hamilton,  16  648;  Hill  r.  Mitchell,  5  Ark. 608;  Wood 

Ohio  St.  433;   Shridley  t;.   State,   23  Mowing,  etc.,  Co.  v.  Caldwell,  54  Ind. 

Ohio  St.  130;   Albright  v.  Payne,  43  276;  Edger  v.  Randolph  County,   70 

Ohio  St.  15.  Ind.  331 ;  Division  of  Howard  County, 

In  Hamilton  f. The  R.  B.  Hamilton,  15    Kan.    194;    Warner    v.   Beers,   23 

16  Ohio  St.  432,  it  was  said:  '*  But  for  Wend  (N.  Y.)  103;  Fosdick  v.  Perrys- 

the  punctuation  as  itstands.there  would  burg,  14  Ohio  St.  472  ;  Blake  v,  Na- 

be  little  doubt   but  that  this  was  the  tional  Banks,  23  Wall.  (U.  S.)  307.  See 

meaning  of  the   legislature.      Courts  also  Gardiner  z^.  Barney,  6  Wall.  (U. 

will,  however,  in   the  construction  of  S.)  511;  Matthews  v.  Com.,  18  Gratt. 

statutes,  for  the  purpose  of  arriving  at  (Va.)  989. 

the  true  meaning  and  intention  of  the  In  Fosdick  x\  Perrysburg,  14  Ohio 
law  makers,  disregard  the  punctuation,  St.  481,  it  was  held  that  the  court  could 
or  re-punctuate,  if  need  be,  to  render  look  into  the  history  and  progress  of 
the  true  meaning  of  the  statute."  This  the  bill  during  its  pendency  and  pas- 
language  was  adopted  in  Hammock  v.  sage  by  the  general  assembly,  as  shown 
Farmer's  L.  &  T.  Co.,  105  U.  S.  77.  by  the  journals  of  the  two  houses  of 

2.  U.  S.  V.  Isham,  17  Wall.  (U.  S.)  496;  that  body,  to  ascertain  the  intention  of 
Pancoast  r.Ruffin,  i  Ohio  385  ;  Hamil-  the  legislature  as  to  the  time  when  the 
ton  t'.  The  R.  B.  Hamilton,  16  Ohio  law  should  take  effect.  See  also  South- 
St  433;  Price  V.  Price,  10  Ohio  St.  316;  walk  Bank  v.  Com.,  26  Pa.  St.  446; 
Albright  t/.  Payne,  43  Ohio  St.  14;  Gardner  f.  Barney,  6  Wall.  (U.  S.)  499. 
Allen  r.  Russell,  39  Ohio  St.  337;  Ham-  A  provision  that  "  no  lien  reserved 
mock  I'.  Farmers'  L.  &  T.  Co.,  105  U.  on  personal  property  sold  condition- 
S.  77.  ally  and  passing  into  the  hands  of  the 

In  U.  S.  T'.   Lacher,  134  U.  S.  624,  conditional   purchaser  shall  be  valid 

Fuller, C.  J.,  said: "For  the  purpose  of  against    attaching    creditors   of    pur- 

arriving  at  the  true  meaning  of  a  stat-  chasers  without  notice,"  was  construed 

ute,  courts  read  with  such  stops  as  are  as  though  there  were  a  comma  after 

manifestly  required."  "  purchasers,"  such  being  the  punctua- 

A  comma  was  allowed  to  be  taken'  tion  in  the  original  bill,  as  shown  by  the 

from  before  a  word  and  placed  after  journal.  McPhail  v.  Gerry,  55  Vt.  174. 
the  same  word,  to  give  effect  to  the         But  in  State  x\  Under-Ground  Cable 

true  purpose  of  the  statute.     Albright  Co.  fN.  J.  1889),  18  Atl.  Rep.  581,  the 

V.  Payne,  43  Ohio  St.  14.  journals  of  the  branches  of  the  legis- 

In  Re  Olmsted,  17  Abb.  N.  Cas.  (N.  lature  were  not  allowed  to  be  consid- 

Y.)  320.  a  statute  was  construed  as  if  a  ered  as  evidence  to  show  a  dififerent 

comma  >\  ere   substituted   for  a  semi-  punctuation  from  that  in  the  engrossed 

colon.  and  printed   act.     In  this  case,  how- 

In  State  i».  Payne  County  (Oregon  ever,  the  court  said  that  there  was  no 

1892),  29  Pac.  Rep.  789,   it  was  said :  need  of  interpretation  as  the  law  con- 

'* As  to  the  contention  in  reference  to  tained  nothing  doubtful, 
the  punctuation   of  the  statute,  it  is        4.  In    Blake    v.   National  Banks,  23 

enough  to  say  that  the   rule  is  that  Wall.  (U.  S.)  307,  the  manner  in  which 

courts  will,  in 'the  construction  of  Stat-  the    amendatory    words    were    intro- 

ntes,  for  the  purpose  of  arriving  at  the  duced,  as  shown  by  the  house  journal, 
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the  journals  of  the  convention  have  been  referred  to.*  But  \t 
must  be  said  of  this,  as  of  all  other  secondary  modes  of  ascertain- 
ing the  legislative  intention,  that  it  is  to  be  resorted  to  only  when 
the  meaning  of  the  language  of  the  act  itself  is  doubtful.* 

/.  Contemporaneous  Circumstances  and  the  History  of 

THE  Bill,  while  pending  before  the  legislature,  may  be  considered 
in  case  of  doubt.'  The  interpreter,  in  order  to  understand  the 
subject-matter,  scope,  and  object  of  the  enactment,  must  ascer- 
tain what  was  the  mischief  or  defect  for  which  the  law  had  not 
provided;  that  is,  he  must  call  to  his  aid  all  those  external  or  his- 
torical facts  which  are  necessary  for  this  purpose  and  which  led 


was  referred  to  in  determining  the  in- 
tention of  Congress;  and  in  Miles  x\ 
Stevens,  3  Pa.  St.  21 ;  45  Am.  Dec.  621, 
the  journal  of  the  House  of  Repre- 
sentatives was  referred  to  to  indicate 
the  object  had  in  view  by  that  body  in 
the  passage  of  the  particular  law. 

1.  People  V,  Purdy,  2  Hill  (N.  Y.) 
35;  Coutant  T'.  People,  11  Wend.  (N. 
Y.)  511;  People  V.  New  York  Cent. 


lingwood.    12  Q.  B.  686;  64  E.  C.  L. 

684;  14C0XC.  C.  583;  In  re  Wahll, 

42  Fed.  Rep.  822 ;  Western  R.  Co.  r. 

State  (Ga.  1891),  14  L.  R.  A.  438;  Gor- 

ham  TV  Bishop  of  Exeter,  Moore  462; 

Atty.  Gen»l  v,  Sillem,  2  H.  &  C.  431; 

Aldridge  v.  Williams,  3  How.  (U.  S.) 

9;    Key  port,  etc.,   Steamboat   Co.  v. 

Farmers*  Transp.  Co.,  18  N.  J.  Eq.  13; 

Delaplane  r.  Crenshaw,  15  Gratt.  (Va.) 
R.  Co.,  24  N.  Y.  406;  State  v,  Closkey,  457 ;  Hunt  z\  Lake  Shore,  etc.,  R.  Co., 
5  Sneed  (Tenn.)  482;  Wisconsin  Cent.  112  Ind.  69;  Rogers  v.  Chicago,  etc., 
R.  Co.  V.  Taylor  County,  52  Wis.  37.  R.  Co..  117  111.  115;!  Kent's  Com.  46; 
2.  Southwalk  Bank  r.  Com.,  26  Pa.  Dwarris  on  St.  702 ;  Connecticut  Mut. 
St.  446;  Bank  of  Pa.  t-.  Com.,  19  Pa.  L.  Ins.  Co.  r.  Talbot,  113  Ind.  373;  3 
St.  156.     See,  generally,  on  the  subject    Am.  St.  Rep.  655. 

of  the  legislative  journals,  supra,  this         An  act  which  authorized  the  court 
title,  Leg-islative  Journals*  before  which  a  road  indictment  was 


8.  People  V.  Schoonmaker,  63  Barb. 
(N.  Y.)  48;  Keith  r.  Quinney,  i  Ore- 
gon 364 ;  District  of  Columbia  v.  Wash- 
ington Market  Co.,  108  U.  S.  243; Fair- 
child  V.  Gwynne,  16  Abb.  Pr.  (N.  Y.) 
23;  Mohawk  Bridge  Co.  r.  Utica,  etc., 
R.  Co.,  6  Paige  (N.  Y.)  561.  See  also 
Scott  V.  Guthrie,  loBosw.  (N.  Y.)  408; 
Smith  r.  Helmer,  7  Barb.  (N.  Y.)4i6; 
Woods  T'.  Mains,  i  Greene  (Iowa)  275  ; 


preferred  to  give  costs,  was  construed 
as  authorizing  the  judge  of  nisi  frius 
to  do  so,  partly  on  the  ground  of  the 
well-known  fact  that  such  indictments 
were  rarely  tried  by  the  courts  in 
which  they  were,  in  the  strict  sense 
of  the  word,  "preferred."  Reg.  v, 
Pembridge,  3  Ol  B.  901 ;  43  E.  C. 
L.  1028. 
An  ordinance  of  the  colony  of  Hong- 


Winslow  V.  Kimball,  25  Me.  493  ;  Stout  Kong,  which  authorized  the  extradi- 

7'.  Grant  County,  107  Ind.  343;  Alex-  tion  of  Chinese  subjects  when  charged 

ander  7'.  Worthington,  5  Md.  471 ;  Sib-  with  "any  crime  or  offense  against  the 

ley  V.  Smith,  2  Mich.   486;    U.    S.   t'.  law  of  China,*'  was   construed  either 

Union  Pac.  R.  Co.,  91  U.  S.  79;   State  by  reference  to  the  circumstances  un- 

7'.  Forkner,  70  Ind.  241  ;  Valparaiso  x\  der  which  the  treaty  which  the  ordi- 

Gardner,  97  Ind.  i;  49  Am.  Rep.  416;  nance  enforced  had' been  made,  or  to 


Garland  7'.  Montgomery  County,  87 
Ala.  223 ;  U.  S.  7'.  Collier,  3  Blatchf. 
(U.  S.)  325;  State  7'.  Nicholls,  30  La. 
Ann  980;  Martin  7'.  Lake,  37  La.  Ann. 
763  ;  People  v.  Essex  County,  70  N.  Y. 
22S;  Tracy  v.  Card,  2  Ohio  St.  441  ; 
Cincinnati  Gas  Light,  etc.,  Co.  v. 
Avondale,  43  Ohio  St.  257;  Brown  7'. 
Phillips,  71  Wis.  239;  Iloly  Trinity 
Church  7'.  U.  S.,  143  U.  S.  457;  Mill- 
er V.  Salomons,  7  Exch.  475;  Reg.  7'. 
Most,  7  Qi  B.  Div.  251 ;  Reg.  v.  Col- 


the  geographical  relation  of  Hong- 
Kong  to  China,  as  limited  to  those 
crimes  which  all  nations  concur  in 
prescribing.  Attv.  Gen'l  v.  Knock-A- 
Sing,  L.  R.,  5  C.  K  179. 

Certain  provisions  of  the  act  of  in- 
corporation of  the  Union  Pacific  R. 
Co.  were  construed  with  reference  to 
the  history  of  the  times,  the  national 
necessities  to  be  provided  for,  and  the 
general  purpose  of  the  act.  U.  S.  v. 
Union  Pac.  R.  Co.,  91  U.  S.  72. 
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to  the  enactment.^  But  traditional  history,  however,  as  to  the 
purpose  of  the  enactment  must  be  cautiously  received.*  It  is 
only  material  to  consider  the* history  of  a  statute  where  the 
words  admit  of  two  meanings,  and  the  inquiry  is  to  determine 
which  meaning  was  intended.  The  external  circumstances  which 
may  be  thus  referred  to  do  not  justify  a  departure  from  every 
meaning  of  the  language  of  the  act.'  In  the  interpretation  of  an 
ancient  statute  it  is  proper  to  ascertain  the  facts  at  the  ttme  of 
passage  from  annuals  and  antiquarian  research,* 

g.  Opinions  and  Motives  of  Legislators. — The  opinions 
of  individual  legislators  as  to  the  object  and  effect  of  the  statute 
are  of  little  or  no  weight  on  questions  of  construction.^    So  their 

1.  Hayden's   Case,  3   Rep.  7 ;   Gor-  ment  of  the  act  to  be  imperative,  in 

ham    V.    Bishop    of     Exeter,     Moore  view  of  the  abuses  intended  to  be  pre- 

462;  Atty.  Gen'I  r.   Sillem,   2    H.    &  vented,  and  evils  to  be  corrected. 

C.    539 ;    Holme    v,  Guy,  5  Ch,  Div.  The  words,  *'  commence  at  or  near 

905;    Hawkins    v.  Gathercole,  6    De  the  city  of  Schenectadv,  and  running 

G.  M.  &  G.  I ;  Wearth   r.   Adamson,  thence  on  the  north  side  of  the  Mo- 

2  App.   Cas.    743 ;    Tonnele  v.   Hall,  hawk  river,"  etc..  was  held  to  authorize 

4  N.  Y.  140;  Fosdick  v.  Perrysburg,  the   company,  in    the   charter   of   the 

14  Ohio  St.  481 ;  Keith  v.  Quinney,   i  Utica  &  Schenectady  Railroad 'Com- 

Oregon   364;    Big   Black  Creek  Imp.  pany,  to  commence  its  road  at  some 

Co.  T'.  Cone,  94  Pa.  St.  450;  Taylor  t\  point  on  the  north   side  of  the  river 

Taylor,    10    Minn.     107;    Cear'foss   r.  near  the  city,  or  at  some  suitable  point 

State.  42  Md.  408;  Browning  r.  Loraw,  on  the  south  side,  at  or  near  the  city, 

5S  Md.  526;    Clark   v.   Janesville,    10  and  thence  to  cross  the  river  to  the 

Wis.     136;      Preston    v.    Browder,    i  north  side,  a  doubt  as  to  the  purport 

Wheat.  (U.  S.)    120;  Madison,  etc.»  R.  of  the  words  '*at  or  near  the  city  "  be- 

Co.  V.  Whiteneck,  8  Ind.  240;  Green  r.  ing  settled  by  extrinsic  circumstances. 

Graves,  i  Dougl.  (Mich.)  354;  French  Mohawk   Bridge  Co.  v.  Utica,  etc.,  R. 

r.  Teschemaker,  24  Cal   552;  Dwarris  Co.,  6  Paige  (N.  Y.)  553. 

on  St.  44-6.  It  was  held  in   Rex  v.  Mash  iter,  6 

An  act  passed   by   the  Ne-vj  York  Ad.  &  El.  153;  33  E.  C.  L.  31,  that  the 

legislature    in    1864,  which     provided  word  inhabitants  in  a  charter  has  not 

for  the  raising  of  funds  and  payments  in   itself  any  definite  legal   meaning, 

of  benefits  to  volunteers  in  the  mill-  but  must  be  accepted  in  each  case  ex- 

tary  and  naval  service  of  the  United  trinsically  by  evidence  of  the  usage,  or 

States,  was  held  not  to  be  retroactive,  by  reference  to  the  context  and  objects 

the  intention  of  the  lawmakers  being  of  the  charter, 

ascertained   by  reference  to  the  occa-  2.  Barker  t^.  Esty,  19  Vt.  131. 

sion  and  purpose  of  its  enactment,  and  8.  Reg.  v.  Pembridge,  3  Q^  B.  901 ; 

public  interests  to  be  served.     People  43   E.   C.   L.    1028;   Reg.  v.  Bishop  of 

I'- Columbia  County,  43  N.  Y.  130.  London,  24  Q^  B.  D.  213;  and   cases 

The  occasion  of  the  enactment  of  a  cited  in  the  first  two  notes  under  this 

law  may  be  looked  into  in  determining  sub-head. 

its  character  as  retrospective  or  pros-  4.  McWilliam  v,  Adams,  i  Mac  H. 

peciive.     People  i'.  Columbia  Cfunty,  L.  Cas.    120;    Montrose    Peerage,    1 

43  N.  Y.  130;  People  r.  Essex  County,  Mac    H.    L.    Cas.    401;    Clyde    Nav. 

70  N.  Y.  237.  Trustees  v.   Laird,  8  App.  Cas.   673: 

An  act  entitled  "An  act  to  secure  to  Smith  v.  Lindo,  4  C.  B.  N.  S.  395  ;  93 

creditors  a  just  division  of  the  estates  E.  C.  L.  395. 

of  debtors,  who  convey   to  assignees  5.  Leese  v.  Clark,  20  Cal.  387;  Key- 

for  the  benefit  of  creditors,"  required  port,  etc..  Steamboat  Co.  v.  Farmers* 

the  assignment  to  be  in  writing,  and  Transp.  Co.,    18   N.  J.   Eq.  13;    Tay- 

acknowledged  before  the  proper  offi-  lor  v.    Taylor,    10   Minn.   107;   Atty. 

cer,  in  order  to  be  valid  and  efifectual.  Gen'l  v.  Sillem,  2  H.  &  C.  521;    Dean 

The  court  in  Fairchild  v,  Gwynne,  16  of  York's  Case,  i  Q:,  B.  34;  Martin  v. 

Abb.  Pr.  (N.  Y.)  23,  held  the  require-  Hemming,    10  Ex.  476;   Cameron   xk 
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remarks  on  the  passage  of  a  statute  are  too  uncertain  to  serve  as 
a  guide.^     Nor  may  the  intention  of  the  draughtsman  nor  the 

motives  of  members  who  voted  for  the  act  be  taken  into  consid- 
eration in  its  construction.* 

Cameron,  2  M.  &  K.  289;  Hemstead  v.  In  Aldridge  v.  Williams,  3  How.  (U. 
Phoenix  Gas  Light,  etc.,  Co.,  3  H.  &  S.)  24,  Taney,  C.J.,  said  :  **In  expound- 
C.  745 ;  Belleville,  etc.,  R.  Co.  r.  Greg-  ing  this  law  the  judgment  of  the  court 
ory,  15  111.  20;  58  Am.  Dec.  589.  cannot  in  any  degree  be  influenced  by 
In  Cumberland  County  v.  Boyd,  113  the  construction  placed  upon  it  by  in- 
Pa.  St.  57,  it  was  said  :  "In  giving  con-  dividual  members  of  Congress  in  the 
struction  to  a  statute  we  cannot  be  debate  which  took  place  on  its  passage; 
controlled  by  the  views  expressed  by  nor  by  the  motives  or  reasons  assigned 
a  few  members  of  the  legislature  who  by  them  for  supporting  or  opposing 
expressed  verbal  opinions  on  its  pas-  amendments  that  are  offered.  The  law- 
sage.  Those  opinions  may  or  may  not  as  it  passed  is  the  will  of  the  majoritv 
have  been  entertained  by  the  more  of  both  houses,  and  the  only  mode  in 
than  a  hundred  members  who  gave  which  that  will  is  spoken  is  in  the  act 
no  such  expression.  The  declarations  itself,  and  we  must  gather  their  inten- 
of  some  and  the  assumed  acquiescence  tion  from  the  language  there  used,  com- 
of  others  therein,  cannot  be  adopted  as  paring  it  when  any  ambiguity  exists 
a  true  interpretation  of  the  statute,  w^ith  the  laws  upon  the  same  subject. 
Keeping  in  mind  the  previous  law,  the  and  looking,  if  necessary,  to  the  public 
supposed  evil  and  the  remedy  desired,  history  of  the  times  in  which  it  was 
we  must  consider  the  language  of  the  passed." 

statute,  and  the  fair  and  reasonable  1.  U.S.  v.  Union  Pac.  R.  Co.,  91  U. 
import  thereof.*'  S.  79;  District  of  Columbia  r.  Wash- 
In  Leese  v.  Clark,  20  Cal.  388,  Field,  ington  Market  Co.,  3  Mac  Arthur  (D. 
C.  J.,  said  :  '*  The  respondents  cite  as  C.)  559;  Barnes  v.  Mobile,  19  Ala.  707; 
authority  for  their  position  the  opinions  Eastern  R.  Co.  v.  Railroad  ComVs,  50 
expressed  by  certain  members  of  the  L.  J.  Q^  B.  203;  Reg.T",  Whittaker,  2  C. 
Senate  of  the  Untied  5/ff/^j,  when  the  &  K.  636;  61  E.  C.  L.  635  ;  Gorham  r. 
act  of  March  3,  1851,  was  under  discus-  Bishop  of  Exeter,  5  Exch,  630;  Mac- 
sion  before  that  body.  These  opinions,  Garrahan  v.  Maxwell,  28  Cal.  95.  See 
say  the  learned  counsel,  show 'not  only  also  Forrest  t^  Forrest,  10  Barb.  (N. 
the  effect,  but  the  absolute  limitation  Y.)  46. 

which  Congress  intended'  the  patent  2.  Soon  Hingv.  Crowley,  113  U.  S. 
should  possess.  We  do  not  think  so ;  on  703;  Aldridge  v.  Williams,  3  How.  (U. 
the  contrary,they  only  express  theviews  S.  )  i ;  Richmond  v,  Henrico  County,  83 
entertained  by  individual  members  of  Va.  212 ;  Keyport,  etc..  Steamboat  Co. 
one  body  of  the   national  legislature,  v.  Farmers'  Transp.  Co.,  18  N.  ].  Eq. 
Other  senators,  who  did  not  participate  24 ;  Kountze  v.  Omaha,  5  Dillon  ( U.  S.) 
in  the  discussion  of  the  subject,  may  443;  People  v.  Shepard,  36  N.  Y.  3S9; 
have  held  different  views  as  to  the  et-  Bishop  Stat.  Cr.,  \  76;   McM aster  r. 
feet  and  operation  of  the  patent;  a  ma-  Lomax,  2  Myl.  &  K.  32  ;  Cameron  v. 
jority  of  the  Senate  even  may  have  held  Cameron,  2  Myl.  &  K.  289;  Belleville, 
different  views ;  and  the  general  opin-  etc.,    R.    Co.  v.  Gregory,    15  111.  20; 
ion  of  members  of  the  House  of  Rep-  58   Am.  Dec.  589.     "Testimony  to  ex 
resentatives  may  have  differed  entirely  plain  the  motives  which  operated  up- 
from  that  of  Senators,  both  of  those  on  the  lawmakers  or  to  point  out  the 
who   spoke  and  of  those  who  simply  objects  they  had  in  view  is  whoHj  in* 
voted   on  the   subject.     It   is  evident  admissible."     Pagand  r.  State,  5  Smed. 
that  the  opinions   expressed  by  indi-  &  M.  (Miss.)  497. 
vidual  legislators  upon  the  object  and  Reports  of  Committees. — The  reports 
effect  of  particular  provisions  of  an  act  and  proceedings  before  committees  will 
under  discussion,  are  entitled  to  very  not  be  considered  by  the  courts  in  con- 
little  weight  in  the  construction  of  the  struing  a  statute.     Bank  of  Pa.  T'.Ccm., 
act.    The  intention  of  the  legislature  19  Pa.  St.  156;  7  Pa.  St.  144;  Steele  t- 
must  be  sought  in  the  language  of  the  Midland  R.  Co.,  L.  R.,  i  Ch.  282 ;  Don- 
act — and  the  object  expressed  or  appar-  egal  v.  Layard,8  H.  L.  Cas.  460;  Atty 
ent  on  its  face — and  not  by  the  uncer-  Gen'l  v,  Sillem,  2  H.  &  C.  431. 
tain  light  of  a  legislative  discussion."  And  so  of  the  reports  of  committees 
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A  fortiori,  the  opinion  of  a  subsequent  legislature  upon  the 
meaning  of  a  statute  is  entitled  to  no  more  weight  than  that  of 
its  members  in  a  private  capacity.^  Reference,  however,  occasion- 
ally has  been  made  to  what  individual  members  of  the  legislature 
understood  the  enactment  to  mean,  but  little  weight  probably 
was  attached  to  their  opinions,  and  the  rule  may  be  said  to  be 
settled  as  above.* 

h.  Usage  and  Contemporaneous  Construction.— Courts, 

in  construing  or  interpreting  a  statute,  give  much  weight  to  the 
interpretation  put  upon  it  at  the  time  of  its  enactment  and  since 
by  those  whose  duty  it  has  been  to  construe,  execute,  and  apply 
it ;  *  and  especially  is  this  true,  where  the  statute  is  an  ancient 

appointed  by  Parliament.  Salkeld  v.  easily  answered  on  principle  than  on 
Johnson,  2  C.  B.  749;  52  E.  C.  L.  748;  authority.  Practical  obscurities  arise 
Farley  r.  Bonham,  2  J.  &  H.  177; /«  re  from  the  fact,  that  commonly  there 
Dean  of  York,  2  Q^  B.  i ;  42  E.  C.  L.  are  two  dissimilar  aspects  from  which 
543;  Martin  r.  Hemming,  i8Jur.  1002;  such  opinions  are  to  be  viewed.  Courts 
Ewart  r.  Williams,  3  Drew.  21.  properly  look  into  legal  treatise6,whose 
In  Municipality  No.  Two  v.  Mor-  only  weight  consists  in  their  citation 
gan.  I  La.  Ann.  iii,  the  report  of  a  of  authorities  and  the  learning  of  their 
committee,  which  was  presented  and  authors.  In  like  manner,  they  some- 
adopted  with  an  ordinance,  was  re-  times  give  attention  to  opinions  of 
t^rded  as  a  preamble  showing  the  learned  lawyers  in  the  various  other 
reasons  for  the  ordinance.  ways  expressed.     In   this  aspect,  it  is 

1.  Bingham  r.  Winona  County,  8  evidently  proper  for  them  to  look,  if 
Minn.  441.  See  also  Dash  v.  Van  they  choose,  into  discussions  by  law- 
Vleeck,  7  Johns.  (N.  Y.)  508;  5  Am.  yers  in  the  legislative  body,  the  views 
Dec.  291;  State  v.  Armstrong,  4  Minn,  of  the  draughtsman  of  a  bill,  of  the 
335;  Ingalls  r.  Cole,  47  Me.  540.  revisers  of  statutes,  and  of  the  legisla- 

2.  Hebbert  ?'.  Perchas,  L.  R.,  3  C.  ture  passing  an  act.  As  authority,  this 
P.  649;  Ridsdale  r.  Clifton,  2  P.  Div.  sort  of  matter  is  not  admissible.  As 
332;  Hedworth  z\  Jackson,  Hard.  318;  opinion  to  persuade,  it  varies  with  the 
Mounsey  r.  Ismay,  34  L.  J.  Exch.  56 ;  particular  circumstances."  Bishop  on 
Drummond   v.  Drummond,    L.   R.,  2  Statutory  Crimes,  §  76. 

Ch.  45;  Hudson  r.  Tooth,  3  Q.  B.  Div.  3.  Bishop's    Stat.     Crimes,    §    144; 

46;  Ash  I'.  Abdy,  3  Swanst.  664;   Ex  Scruggs  v.  Brackin,  4  Yerg.  (Tenn.) 

farte  Farley,  40' Fed.  Rep.  66;  Moyer  532;  Sedgwick  Stat.  Laws  251;  Fischer 

V.  Gross,  2  Pen.  &  W.  (Pa.)  171.  v.  Max,  49  Mo.  404;  2d  Inst.  11 ;   Peo- 

Thus,  Hengham,  C.  J.,  said  that  he  pie  v,  Loewenthal,  93  III.  191 ;  Harri- 

kncw  better  than  counsel  the  meaning  son  v.  State,  22  Md.  468 ;  85  Am.  Dec. 

of  the  statute  of  2  Westminster,  as  he  658 ;  Philadelphia,  etc.,  R.  Co.  v,  Ca- 

had  drawn  it.     Year  Book,  33  Edw.  I,  tawissa  R.  Co.,  53  Pa.  St.  20 ;  Com.  v. 

p.  31-    And    so    in  Ash   zk   Abdy,   3  Parker,  2  Pick.  (Mass.)  556;  Reg.  v, 

Swanst.  664,   Lord   Nottingham   said  Cutbush,  L.  R.,  2  Q^  B.  379 ;   Reg.  v. 

that  he  should  know  the  meaning  of  Archbishop  of  Canterbury,  11   Q^  B. 

the  Statute  of    Frauds,  as  it  was  first  581 ;  63  E.  C.  L.  580;  Fall  v.  Hazelrigg, 

introduced  by  him   into  the  House  of  45  Ind.  ^76;  15  Am.  Rep.  278;  Opin- 

Lords.    And  in  Rex  f.  Wallace,  5  T.  ion  of  Justices,  3  Pick.  (Mass.)  517; 

R.  379,  Lord    Kenyon   supported   his  Bruce  r.  Schuyler,  9  111.  221;  46  Am. 

construction  of  the  Stat,  of  9  Anne,  ch.  Dec.  447;  Chesnut  v.  Shane,  16  Ohio 

20,  by  the  argument  that  so  accurate  a  599 ;  47  Am.  Dec.  387 ;  In  re  Warfield*s 

lawyer  as  Mr.  Justice  Powell,  who  had  Will,  22  Cal.  51 ;  83  Am.  Dec.  49. 

drawn  it,  never  would    have  used  sev-  In  Packard  v.  Richardson,  17  Mass. 

eral  words  where  one  sufficed.  143 ;  9  Am.  Dec.  123,  Parker,  C.  J.,  saj's : 

Mr.  Bishop  says:  "  How  far  opinions  "A  contemporaneous  construction   is 

promulgated  in   connection  with   the  generally  the  best  construction  of  a 

making  of  a  statute  are  to  be  regarded  statute.     It  gives  the  sense  of  the  com- 

in  its  interpretation,  is  an  inquiry  more  munity  of  the  terms  made  use  of  by  the 
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one,  and  the  construction  that  of  cotemporaries  who  had  special 
knowledge  of  the  subject.' 

If  the  statute  has  been  construed  by  a  court  of  last  resort,  such 
construction  may  be  conclusive,  on  the  principle  of  stare  decisis;^ 
or  if  by  a  re-enactment  or  declaratory  statute  the  question  of 
construction  has  been  determined,  this  may  be  conclusive.* 

But  further,  the  meaning  publicly  given  by  contemporary  or 
long  professional  usage  is  presumed  to  be  the  true  one,  even 
where  the  language  has  etymologically  or  popularly  a  different 
meaning.  Those  who  lived  at  or  near  the  time  when  it  was 
passed  would  naturally  be  supposed  to  be  better  acquainted 
than  their  descendants  with  the  circumstances  to  which  it  had 
relation,  as  well  as  with  the  sense  then  attached  to  legislative 
expressions.* 

The  contemporaneous  and  long-continued  practice  of  officers 
required  to  execute,  or  take  special  cognizance  of  a  statute,  is 
strong  evidence  of  its  true  meaning  ;^  but,  though  strong,  is  not 

legislature.     If  there  is  ambiguity  in  Abr.  Stat.  1,5;  2  Hawk.,  ch.  9,  §  3;  Shep- 

the  language,  the  understanding  and  pard  v,  Gosnold,  Vaugh.  169;  Rex  v. 

application  of  it  when  the  statute  first  Varlo,  Cowp.  250 ;  Rex  i\  Bewdlej,  i 

comes  into  operation,  sanctioned  by  P.  Wms.  223 ;  Leigh  i\  Kent,  3  T.  R. 

long  acquiescence  on  the  part  of  the  36^;   Blankley  f.  Winstanley,  3  T    R. 

legislature  and  judicial  tribunals,   is  286;  Rex  f.  Scott,  3  T.  R.  604;  Rex  p. 

the  strongest  evidence  that  it  has  been  VVallis,  5  T.  R.  380;  Kitchen  z\  Bartsh, 

rightly  explained  in  practice."  7  East  5*3;  Stewart  x'.  Lawton,  i  Bing. 

In  Cohens  v,  Virginia,  6  Wheat.  (U.  377 ;  8  E.  C.  L.  554;  Gorham  v.  Bishop 

S.)  418,  Chief  Justice   Marshall   said  of  Exeter,  15  C^  B.  59;  69  E.  C  L.  57; 

that,  "  Great  weight  has  always  been  Atty.  Gen'l  v.  Parker,  3  Atk.  ^76;  Atty. 

attached,  and  very  rightly  attached,  to  GenM   v,  Forster,  10  Ves.  33S;  Dunbar 

contemporaneous  exposition."  v.  Roxburghe,  3  CI.  &  F.  354 ;  Jewison 

1.  Clyde  Nav.  Trustees  v.  Laird,  8  v,  Dyson,  9  M.  &  W.  556;  Clift  v. 
App.  Cas.  673;  Catholic  Cathedral  v,  Schwabe,  3  C.  B.  469;  54  E.  C.  L.468; 
Manning,  72  Md.  116;  In  re  Breslin,  Rex  v.  Mashiter,  6  Ad.  &  El.  153;  33  E. 
45 Hun  (N.Y.),2io;Che8nut V.Shane,  C.  L.  31;  Rex  v.  Davie,  6  Ad.  &  El. 
16  Ohio  599 ;  47  Am.  Dec.  387;  Morgan  374 ;  33  E.  C.  L.  90 ;  Newcastle  t*.  Atty. 
V,  Crawshay,  L.  R.,  5  H,  L.  304;  Man-  Gen'l,  12  CI  &  F.  419;  Smith  v.  Lindo, 
sell  IK  Reg.,  8  El.  &  Bl.  iii ;  92  E.  C.  L.  4  C.  B.  N.  S.  395 ;  107  E.  C.  L.  113; 
no ;  Martin  v.  Hunter,  i  Wheat.(U.  S.)  Reg.  v,  Herford,  3  El.  &  El.  115  ;  Atty. 
351  ;Wanet  V.Corbet,  13  Ga.  441;  Dean  Gen'l  v.  Tones,  2  H.  &  C.  347;  Mar- 
V.  Borchsenius,  30  Wis.  236;  People  v.  shall  v.  Bishop  of  Exeter,  13  C.  B.  N. 
May,  3  Mich.  598;  The  Anna,  i  P.  Div.  S.  820;  106  E.  C.  L.  819; '  Montrose 
259;  Gardner  v.  Collins,  2  Pet.  (U.  S.)  Peerage,  i  Macq.  H.  L,  Cas.  401 ;  L.  J. 
85 ;  Migneault  t;.  Malo,  L.  R.,  4  P.  C.  in  The  Anna,  i  P.  Div.  259;  Atty. 
136;  State  V,  Chase,  5  Har.  &  J.  (Md.)  Gen'l  v,  Bradlaugh,  14  Q^  B.Div.  667; 
303;  Pease  v.  Peck,  18  How.  (U.  S.)  Hebbert  z\  Purchas,  L.  R.,  3  P.  C.  650; 
595;  Ex  parte  Hardy,  68  Ala.  303;  Sherwin  v,  Bugbee,  16  Vt.  439;  Gra- 
Mooff  V.  Randolph,  77  Ala.  606;  Atty.  ham's  Appeal,  i  Dall.  (U.  S.)  136;  Atty. 
Geii^lv.  Preston,  56  Mich.  181;  Brown  Gen'l  v.  Bank  of  Cape  Fear,  5  Ired. 
V.  State,  5  Colo.  496.  Eq.  (N.  Car.)  71. 

2.  See  StareDecisis,  vol.  23,  p.  19.        5.  Scanlan  v.  Childs,  33   Vis.  663; 
8.  Booth  V.  Ibbotson,  1  Y.  &  J.  360;     M'Keen  v,  Delancy,  5  Cranch  (U.  S.) 

Bank  of  England  r.  Anderson,  3  Bing.  22;  U.  S.  v,  Gilmore,  S  Wall.  (U.  S.) 

N.  Cas.  666;  32  E.  C.  L.  262;  Doe  i*.  330;  Havemeyer  r.   Iowa  County,  3 

Owens,  10  M.  &  W.  521 ;  Curlewis  v.  Wall.  (U.  S.)  291 ;  Union  Ins.  Co.  '■, 

Mornington,  7  El.  &  Bl.  283;  90  E.  C.  Hoge,  21  How.  (U.  S.)  35;  Coolcy  r. 

L.  281.  Board  of   Wardens,  12  How.  (U.  S) 

4.  Co.  Litt.,  8  b.;  a  Inst.  18,28a;  Bac.  399;  Brown  v.  U.  S.,  113  U.  S.  568; 
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controlling  upon  the  courts,  and  cases  are  not  wanting,  especially 
where  the  practice  is  not  one  of  long  standing,  where  courts  have 
refused  to  follow  such  construction.* 


Burrow-Giles,  etc.,  Co.  v.   Saronv,  1 1 1  S.  Car.  195.    See  also  Clow  v.  Harper, 
U.  S.  53;  U.  S.  V.  Philbrick,  120 'U.  S.  3  Exch.  Div.  198;  Dollar  Sav.  Bank  v. 
52;  U.  S.  V,  Hill,  120  U.  S.  169;  U.  S.  U.  S.,  19   Wall.   (U.  S.)    227;    Golds- 
r.  Alabama  G.S.  R.  Co.,  142  U.  S. 615:  borough  xk  U.  S.,  Taney^s  Dec.  (U.  S.) 
Stuart  V.  Laird,  i  C  ranch  (U.  S.)  299;  80;  Employers,  etc..  Assurance  Co.  v» 
U.  S.  r.  State  Bank,  6  Pet.  (U.  S.)29;  Cora'r  of  Insurance,  64  Mich.  614. 
Edwards  v.  Darby,  12  Wheat.  (U.  S.)         In  Robertson  v.  Downing,  127  U.  S. 
206;  U.  S.  i\  Moore,  95  U.  S.  760;  The  607.  it  is  said:  *'A  regulation  of  a  de- 
Laura,  114  U.  S.  411 ;  Pennoyer  v.  Mc-  partment  of  the  government  is  not,  of 
Connaughy,  140   U.  S.  35 ;   Heath  v.  course,  to  control  the  construction  of 
Wallace,  138  U,  S.  573;  U.  S.  v.  John-  an  act  of  Congress  when  its  meaning 
ston,  124  U.  S. 236;  Schultzer.  U.  S.,  .'4  is   plain,  but  when  there  has  been  a 
Ctof  CL  299;  Hahn  z\  U.  S.,  14  Ct.  of  long  acquiescence  in  a  regulation,  and 
CI.  305 ;   Swift  V.  U.  S.,  14  Ct.  of  CI.  by  it  rights  of  parties  for  many  years 
208:  U.  S.  V.  Lytle,  5  McLean  (U.  S.)  have  been  determined  and  adjusted,  it 
9;  Morrison  r.   Barksdale,  Harp.  (S.  is  not  to  be  disregarded  without  the 
Car.)  loi ;  Simpson  v.  Willard,  14.  S.  most  cogent  and  persuasive  reasons." 
Car.  195;  Kernion  v.  Hills,  i  La.  Ann.        In   Merritt  v.  Cameron,    137    U.   S. 
419;  Westbrook    r.   Miller.  56   Mich.  551,  it  was  said:  "In  arriving  at  this 
14S;  Bruce  r.  Schuyler,  o  111.  221 ;   46  conclusion,  we  are  not  unmindful   of 
Am.  Dec.  447;  Mathews  v.  Shores,  24  the  fact  that  defendants  in  error  made 
111.  27;  Kirk  t;.  Dean,  2  Binn.  (Pa.)  341;  their  protest  in   accordance  with  the 
Goddard   z*.  Gloninger,  5  Watts  (Pa.)  regulation  of  the  treasury  department 
209;   French  v.  Cowan,  79  Me.  426;  in  force  at  that  time.     A  regulation  of 
Chesnut  -'.Shane,  16  Ohio 607;  47  Am.  a  department,  however,  cannot  repeal 
Dec.  387.    See  also  State  v.  Severance,  a  statute,  neither  is  the  construction 
49  Mo.  401.    See  Franklin  County  v,  of  a  statute  by  a  department  charged 
Bunting,  III  Ind.  143;  Parvin  r.  Wim-  with  its  execution  to  be  held  conclu- 
berg,  130  Ind.  561 ;   30  Am.  St.  Rep.  sive  and  binding  upon  the  courts  of 
254;  In  re  Warfield*s  Will,  23  Cal.  71,  the  country,  unless  such  construction 
83  Am,  Dec.  49;  Com.  v.  Posey,  4  Call  has  been  continuously  in  force  for'  a 
(Va.)  109;  2  Am.  Dec.  560;  Duke  of  longtime.    The  cases  cited  go  to  that 
Buccleuch  v  Metropolitan    Board  of  extent  and  no  further.     In  regard  to 
Works,  5  Exch.  Div.  221 ;  Evanturel  v.  the  law  under  consideration,  construc- 
Evanturel,  L.  R.,  2  P.  C.  462 ;  People  tion  of  it  by  the  treasury  department 
V.  Loewenthal,  93  111.  191;  People  v.  has  not  been  uniform."    And  see  Van 
Dayton, 55  N.  Y.  377;  Nelson  t;.  Allen,  Loon  v,  Lyons,  61  N.  Y.  22^reversing 
1  Yerg,  (Tenn.)  376;  Harrison  v.Willis,  4  Daly  (N.  Y.)  149,  where  the  lower 
7  Heisk.  (Tenn.)  40;  19  Am.  Rep.  640;  court  had  rested  its  judgment  upon  an 
Solomon  x\  Cartersville,  41  Ga.  157;  established  usage. 
Howell  T'.  State,  71  Ga.  229;  Wellborn        In  U.  S.  v,  Graham,  no  U.  S.  219, 
f.  Estes,  70  Ga.  390;  U.  S.  v.  The  Re-  it  was  said  :  "  Such  being  the  case,  it 
corder,  i  Blatchf.  (U.  S.)  223;  State  v,  matters  not  what  the  practice  of  the 
Mayhew.  2  Gill  ( Md.)  487  ;   Wright  v.  department  may  have  been  or  how  long 
Forrestal,  65  Wis.  341 ;  State  v,  Timme,  continued,  for  it  can  only  be  resorted 
54  Wis.  340;  Dean  v,  Borchsenius,  30  to  in  aid  of  interpretation,  and  it  is  not 
Wis.  236",  Wetmore  r.  State,  55  Ala.  allowable  to  interpret  what  has  no  need 
198;  Johnson  v.  Ballou,  28  Mich.  379;  of  interpretation;  if  there  were  ambi- 
Malonny  v.  Mahar,  1  Mich.  26;  Kelly  guity  or  doubt,  then  such  a  practice 
1'.  Multnomah  County,  18  Oregon  356;  begun  so  early  and  continued  so  long 
Harrison  v.  Com.,  83  Ky.  162  ;  Rogers  would  be  in  the  highest  degree  persua- 
V.  Goodwin,  2  Mass.  475.  sive,  if  not  absolutely  controlling  in  its 
1.  In  re  Manhattan   Sav.   Inst.,  82  effect ;    but  with  language  clear  and 
N.  Y.  142;  U.  S.  V.  Dickson,  15  Pet.  precise  and  with  its  meaning  evident, 
(U.S.)  161;  Pierce  f.  U.  S.,  i  Ct.  of  there  is  no  room  for  construction,  and 
CI.  270;  Albright  xk  Bedford  County,  consequently  no  need  for  anything  to 
106  Pa.  St.  582;  Simpson  v,  Willard,  14  give  it  aid." 
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The  long-continued  construction  of  a  doubtful  statute  by  in- 
ferior courts  will  generally  be  followed  by  a  higher  court ;  ^  but 
where  the  statute  is  not  doubtful,  a  prior  construction  by  an  in- 
ferior court  will  not  be  regarded;*  so  if  prior  constructions  are 
conflicting  it  cannot  be  said  there  is  a  contemporary  exposition, 
and  the  court  must  look  to  the  statute  itself.' 

This  rule  of  usage  followed  in  the  interpretation  of  a  statute 
has  been  said  to  apply  only  to  cases  where  the  language  is  ambig- 
uous; where  it  is  plain  and  unambiguous,  it  is  said  that  a  practi- 
cal construction  in  conflict  with  it  must  be  corrected.*  But  if 
the  legislature  by  its  inaction  has  long  sanctioned  a  certain  con- 
struction, language  apparently  unambiguous  may  be  given  by  the 
courts  such  construction,  especially  if  the  usage  has  been  public 
and  authoritative.*  The  construction  of  a  statute  in  accordance 
with  established  practice  will  be  especially  followed  by  the  courts 
in  cases  where  departure  from  such  construction  would  result  in 
great  mischief,  or  where  property  rights  would  be  disturbed.* 

1.  Plummer  v,  Plummer,  37  Miss.  309,  it  is  said :  **  To  this  objection, 
185 ;  The  Anna,  1  P.  Div.  253.  which  is  of  recent  date,  it  is  sufficient 

2.  Bailey  v.  Rolfe,  16  N.  H.  247.  to  observe,  that  practice  and  acqui- 
8.  Rex  V,  Leek  Wootton,  16  East  122.    escence  under  it  for  a  period  of  several 

4.  Bailey  v.  Rolfe,  16  N.  H.  247;  Reg.  years,  commencing  with  the  organiza- 
V,  Archbishop  of  Canterbury,  11  Q^  B.  tion  of  the  judicial  system,  affords  an 
581 ;  63  £.  C.  L.  580;  Dunbar  f.  Rox-  irresistible  answer,  and  has  indeed 
burghe,  3  CI.  &  F.  354 ;  Rex  v.  Hogg,  fixed  the  construction.  It  is  a  contem- 
I  T.  R.  728;  Gwyn  v,  Hardwicke,  i  H.  porary  interpretaton  of  a  most  forci- 
&  N.  ^3;  Pachin  v,  Duncombe,  i  H.  <&  ble  nature.  This  practical  exposition 
N.  8^6;  Ham  t^  Sawyer,  38  Me.  37 ;  In  is  too  strong  and  obstinate  to  be  shaken 
re  Manhattan  Sav.  Inst.,  82  N.  Y.  142 ;  or  controlled.  Of  course,  the  question 
Merritt  v,  Cameron,  137  U.  S.  551.  is  at  rest,  and  ought  not  now  to  be  dis- 

5.  Reg.  t'.  Scaife,  17  Q^.  B.  238 ;  79  turbed." 

E.  C.  L.  237;  Leigh  v.  Kent,  3  T.  R.  Where  a  statute  organizing  a  crimi- 

362;  Dyer  v.  Best,  L.  R.,  i  Exch.  152;  nal  court  authorized  "two  or  more'' 

Clays  V,  Sudgrave,  i  Salk.  33 ;  Smith  v,  of  the  judges  to  try  offenses,  it  was 

Tilly,  I   Keb.  712;  Stuart  v.  Laird,  i  construed  as  authorizing  a  single  judge 

Cranch  (U.  S.)  299;  M'Keen  v,  De-  to  try  offenses,  such  having  been  the 

lancy,  5  Cranch  (U.S.)  22;    U.S.  v.  inveterate  practice.   Leverson  r.  Reg., 

The  Recorder,  i  Blatchf.  (U.  S.)  223;  L.  R.,  4  Q^,  B.  394. 

Harrison  v.  Com.,  83  Ky.  171;  State  t;.  When  the  question  arose  whether  a 

Chase,  5  Har.  &   J.  (Md.)  303;  Gra-  person  convicted  atone  time  of  several 

ham's  Appeal,  i  Dall.  (Pa.)  136;  Mc-  offenses  could  be    considered  at  the 

Ferron  z\  Powers,  i  S.  &  R.  (Pa.)  105.  time  of  the  adjudication  as  "in  prison 

In  Gorham  v.  Bishop  of  Exeter,  15  undergoing  imprisonment,"  it  was  de- 
Q^  B.  73 ;  69  E.  C.  L.  71,  Campbell,  C.  cided  in  the  affirmative  in  consequence 
J.,  said :  "  Were  the  language  of  the  of  the  practice  of  the  judges  for  many 
statute,  25  Henry  VIII,  ch.  19,  obscure  years.  Reg.  v.  Cutbush,  L.R.,2Q.  B.379. 
instead  of  being  clear,  we  should  not  6.  M'Keen  t\  Delancy,  5  Cranch  (U. 
be  justified  in  differing  from  the  con-  S.)  32;  Brown  v.  State,  5  Colo.  496; 
struction  put  upon  it  by  contempora-  In  re  Warfield's  Will,  22  Cal.  51;  85 
neous  and  long-continued  usage.  There  Am.  Dec.  49;  Steiner  v.  Coxe,  4  Pa.  St. 
would  be  no  safety  to  property  nor  13;  Chesnut  v.  Shane,  16  Ohio  603; 
liberty  if  it  could  be  successfully  con-  47  Am.  Dec.  387;  Troup  v.  Haight, 
tended  that  all  the  lawyers  and  states-  Hopk.  Ch.  (N.  Y.)  239;  People  v, 
men  have  been  mistaken  for  centuries  Loewenthal,  93  111.  192 ;  State  v.  May- 
as to  the  true  meaning  of  an  old  act  of  hew,  2  Gill  (Md.)  497;  Continental 
Parliament."  Imp.  Co.  v,  Phelps,  47  Mich.  299. 

In  Stuart  v.  Laird,  i  Cranch  (U.  S.)  An  ancient  statute  of  the  colony  of 
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Where  the  counts  have  acted  for  a  long  time  upon  a  statute 
without  questioning  its  constitutionality,  a  strong  presumption 
arises  that  it  is  constitutional.^  But  this  presumption  is  hot  con- 
elusive,  for  it  may  be  declared  void,  notwithstanding  the  lapse  of 
time* 

The  practice  must  have  been  general  and  public  ;  it  must  have 
been  acted  upon  in  general  practice  and  must  not  be  a  mere 
speculative  theory.^ 

As  a  universal  law  cannot  have  different  interpretations  in 
different  localities,  the  construction  of  a  general  statute  cannot  be 
aided  by  a  local  or  special  usage,  even  for  the  locality  where  such 
usage  prevails.*  But  words  in  a  statute  applicable  to  a  particular 
place,  when  doubtful,  may  be  construed  by  reference  to  the  usage 
prevailing  there.^ 

i.  Legislative  Construction. — It  is  the  duty  of  the  legis- 
lature to  enact  laws,  not  to  expound  nor  interpret  them.®    While 

Massachusetts    permitted   proprietors  r^  Ford,  lo  Ch.  Div.   370;  Feather  v. 

of  common  and  undivided  lands  to  dis-  Reg.,  6  B.  &  S.  257;  118  E.  C.  L.  257. 

pose  of  their  estates.    The   practical  4.  Rex  v.  Hogg,  i  T.  R.  738;  Bish* 

construction  of  this  statute  had  been  op's  Stat.  Crimes,  §  loi ;  Rex  v,  Sal- 

that  they  had  the  power  to  sell  any  tren,   Cald.  444;  Evans  v.   Myers,  25 

part  of  them  to  a  straneer.   It  was  held  Pa.  St.  112. 

that  the  court  would  follow  this  con-  A  fortiori  is   this  the  case  when  a 

struction.    The  court  said :  "Of  these  local  custom  is  manifestly  at  variance 

statutes  a  practical  construction  early  with  the  object  of  the  act,  as,  for  in- 

and  generally    obtained    that  in   the  stance,  the  custom  of  departing  from 

power  to  dispose  of  lands  was  included  the  statute  of  weights  and    measures 

a  power  to  sell  and  convey  the  com-  which  the  legislature  plainly  desires  to 

men  lands.  Large  and  valuable  estates  make  obligatory  on  all  and  everywhere, 

are  held  in  various  parts  of  the  com-  Noble  v.  Durefl,  3  T.  R.  271. 

monwealth,  the  titles  to  which  depend  0.  Love  v.  Hinckley,  Abb.  Adm.  436. 

on  this  construction.     Were  the  court  See  also  Delaplane  v.  Crenshaw,  15 

now  to  decide  that  this  construction  is  Gratt.  (Va.)  457  ;  Frazier  x\  Warfield, 

not  to  be  supported,  very  great  mischief  1 3  Md.  279. 

would    follow.     And    although,  if    it  6.  Way  man  v.  Southard,  10  Wheat, 

were  now  res  integra^  it  might  be  very  (U.  S.)  46;  Greenough  v.  Greenough, 

difficult  to  maintain  such  a  construction,  11  Pa.  St.  489;  51  Am.  Dec.  567;  Reiser 

yet  at  this  day  the  argumentum  ab  in-  v.   William   Tell,  etc.,  Assoc,  39   Pa. 

convenient i  2i^^\\e%  with  great  weight.  St.  146;  Sedgw.  Stat.  253;  Ogden  v. 

We  cannot  shake  a  principle  which  in  Blackledge,  2    Cranch   ( U.   S.)     272  ; 

practice  has  so  long  and  so  extensively  Dash  v.  Van  Kleeck,  7  Johns.  (N.  Y  ) 

prevailed.     If  the  practice  originated  498;  5  Am.  Dec.  291;   Salters  v    To- 

in  error,  yet  the  error  is  now  so  com-  bias,  3  Paige  (N.  Y.)  338;   People  v. 

mon  that  it:  must  have  the  force  of  New  York,  16  N.   Y.  424;   Allen   v. 

law.    The  legal  ground  on  which  this  Mutual  F.  Ins.  Co.,  2  Md.  117;  Bing- 

provision   is    now   supported  is,  that  ham  f.  Winona  County,  8  Minn.  441 ; 

long  and  continued  usage  furnishes  a  Ingalls  v.  Cole,  47  Me.  530;  O'Conner 

contemporaneous  construction,  which  v.  Warner,  4  W.  &  S.  (Pa.)  223;  Cal- 

pust  prevail  over  the  mere  technical  houn  xk  McLendon,  42  Ga.  405 ;  Mc- 

injportof  the  words."  Rogers  v.  Good-  CuUoch  v.  Stone,  64  Miss.  378. 

▼in,  2  Mass.  477.  In  Dash  v.  Van  Kleeck,  7  Johns.  (N. 

1.  Stater.  Bos  worth,  13  Vt.  401.  See  Y.)498;  5  Am.  Dec.  291,  Thompson, 
also  Continental  Imp.  Co.  v.  Phelps,  J.,  said :  "  To  declare  what  the  law  is 
47  Mich.  303.  or  has  b.een  is  a  judicial  power ;  to  de- 

2.  Baltimore  v.  State,  15  Md.  376.  clare  what  the  law  shall  be  is  a  legisla- 

3.  Isherwood  v,  Oldknow,  3  M.  &  S.  tive  power.  One  of  the  fundamentals 
396;  Water  v.  Perry,  6  L.  &  F.  73 ;  /«  of  all  governments  is  that  the  legisla- 
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an  expression  of  the  legislative  view  as  to  the  proper  construction 
of  a  law  is  of  no  judicial  force, ^  it  is,  nevertheless,  entitled  to 

some  weight  in  the  construction  of  doubtful  language  * 

Ordinarily  a  retrospective  operation  is  not  to  be  given  to  ex- 
pository, directory,  or  declaratory  statutes.* 

A  statute  which  betrays  an  erroneous  conception  as  to  the 
proper  interpretation  of  a  pre-existing  statute  does  not  control 
the  courts  in  their  interpretation  of  such  pre-existing  statute.* 

tive  power  shall  be  separate  from  the  Koshkonong  r.  Biirtwn,  104  U.  S.  678; 

judicial."  Lambertson  r.  Hogan,  2  Pa.  St  2^; 

In  O'Conner  7-.  Warner,  4  W.  &  S.  Haley  v.  Philadelphia,  68  Pa.  St.  45: 

(Pa.)  223,  Gibson,  C.  J.,  said  :  "A  legis-  Singer  Mfg.  Co.  v.  McCollock,  24  Fed. 

lative  direction  to  perform  a  judicial  Rep.  667;  Stebbins  t'.  Pueblo  County, 

function  in  a  particular  way  would  be  4  Fed.    Rep.   282 ;    Planters'   Bank  v. 

a  direct  violation  of  the  constitution,  Black,  11  Smed.  &  M.  (Miss.)  50;  Dun- 

which  assigns  to  each   organ   of  the  lap   v,   Crawford,  2  McCord   £q.  (S. 

government  its  exclusive  function."  Car.)  435. 

1.  Planters' Bank  v.  Black,  11  Smed.  In  Dequindre  v,  Williams,  31  Ind. 
&  M.  (Miss.)  51 ;  Governor  t\  Porter,  5  450,  Frazer,  C.  J.,  said:  **It  is  not  or- 
Humph.  (Tenn.)  165;  Drain  Com'r  t'.  dinarily  the  function  of  the  legislature 
Baxter,  57  Mich.  127 ;  Baltimore  Cath-  to  interpret  statutes,  nor  is  such  inter- 
olic  Cathedral  ^^  Manning,  72  Md.  125;  pretation  binding  upon  the  courts  as 
Lambertson  v.  Hogan,  2  Pa.  St.  25 ;  to  past  transactions,  but  as  to  matters 
Jackson  i'.  Washington  County  (Neb.  occurring  thereafter,  such  legislation 
1892),  52  N".  W.  Rep.  169;  Bingham  v.  guides  all  departments  of  the  govern- 
Winona  County,  8  Minn.  441 ;  State  v.  ment.  If  a  legislative  construction  be 
Armstrong,  4  Minn.  335 ;  People  v.  even  plainly  contrary  to  the  terms  of 
New  York,  16  N.  Y.  424;  O'Conner  v.  the  act  construed,  it  must  nevertheless 
Warner,  4  W.  &  S.  (Pa.)  223.  be  taken  as  a  new  enactment  changing 

2.  Rex  V.  Loxdale,  i  Burr.  145;  Pike  the  old  law." 

V,  Megoun,  44  Mo.  491;  Coutant  v.  Both  in  principle  and  authority  it 
People,  II  Wend.  (N.  Y.)  511;  Dun-  may  be  taken  to  be  established,  that  a 
lap  V.  Crawford,  2  McCord  Eq.  (S.  legislative  body  may  by  statute  declare 
Car.)  435;  Henry  v.  Tilson,  17  Vt.  the  construction  of  previous  statutes  so 
479;  Koshkonong  z\  Burton,  104  U.  as  to  bind  the  courts  in  reference  to  all 
S.  678;  Drain  Com'r  v.  Baxter,  57  transactions  occurring  after  the  pas- 
Mich.  132.  sage  of  the  law,  and  may  in  many 
In  Lambertson  f.  Hogan,  2  Pa.  St.  cases  thus  furnish  the  rule  to  govern 
25,  Rogers,  J.,  said  :  "  Explanatory  acts  the  courts  in  transactions  which  are 
must  be  construed  as  operating  on  past,  provided  no  constitutional  right 
future  cases  alone,  except  where  they  of  the  party  concerned  is  violated, 
are  designed  to  explain  a  doubtful  Municipality  No.  i  z\  Wheeler,  10  La. 
statute,  in  which  case  they  deserve  Ann.  747.  See  generally,  infra,  this 
and  will  receive  the  most  respectful  title,  Retrospective  Laws. 
attention  from  the  judicial  branch  of  4.  Dore  v.  Gray,  2  T.  R.  358;  Ex 
the  government."  parte  Lloyd,  i  Sim.  N.  S".  248;  Cover- 
Courts  will  treat  declaratory  laws  dale  t'.  Charlton,  4  Q^  B.  Div.  116; 
with  all  the  respect  that  is  due  to  them  Rolls  t'.  St.  George,  14  Ch.  Div.  785; 
as  an  expression  of  the  opinion  of  the  Reg.  v.  Keyn,  2  Exch.  Div.  163;  Far- 
individual  members  of  the  legislature  mers'  Bank  v.  Hale,  59  N.  Y.  53;  Salt- 
as  to  what  the  rule  of  law  previously  ers  v,  Tobias,  3  Paige  (N.  Y.)  338; 
was,  but  beyond  that  they  can  have  no  Davis  v.  Doe,  25  Miss.  445;  Byrd  f. 
binding  effect,  and  if  the  judge  is  sat-  State,  57  Miss.  243;  34  Am.  Rep.  440; 
isfied  that  the  legislative  construction  Van  Norman  x\  Jackson,  45  Mich.  204. 
is  wrong,  he  is  bound  to  disregard  it.  A  part  of  an  act,  which  showed  that 
Salters  z\  Tobias,  3  Paige  (N.  Y.)  338.  the  legislature  assumed  that  a  certain 

3.  Postmaster  Gen'l  v.  Early,  12  kind  of  beer  might  be  lawfully  sold 
Wheat.  (U.  S.)  148;  Stockdale  v.  At-  without  a  license,  could  not  be  treated 
lantic  Ins.  Co.,  20  Wall.  (U.  S.)  323;  as  an  enactment  that  such  beer  might 
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But  a  statute  may  contain  an  interpretation  clause,^  although 
ordinarily  such  interpretation  clause  will  have  no  bearing  upon 
the  interpretation  of  a  subsequent  statute.* 

Beyond  the  interpretation  clause  just  referred  to,  and  to  be 
distinguished  from  it,  is  the  clausfe  frequently  found  in  codes  and 
general  revisions  of  statutes,  and  designed  to  affix  a  meaning  to, 
or  to  aid  in  the  interpretation  of  words  and  phrases  used  through- 
out the  body  of  the  statutes ;  as,  for  example,  the  provision  that 
the  singular  shall  include  the  plural,  and  vice  versa,  or  that  the 
masculine  shall  include  the  feminine.*  These  definitions  are 
applicable  only  to  the  words  defined,  as  such  words  are  used  in 
the  statutes,  and  are  not  intended  to  define  words  as  used 
elsewhere.* 

be  so  sold  when  the  law  imposed  a  pen-  struction  on  an  act,  a  subsequent  cog- 

alty  on  every  unlicensed  person  who  nate  enactment    in    the    same  terms 

sold  any  beer.     Read  v.  Storey,  6  H.  &  would  prima  facie  be  understood  in  the 

N.  423.  same  sense.     See  Goldsmid  zk  Hamp- 

Bepeal  and  Re-enactment. — A  recital  ton,  5  C.  B.  N.  S.  94;  94  £.  C.  L.  93 ; 

in  a  statute  that  a  former  statute  had  Ward  v.  Beck,  13  C.  B.  N.  S.,  668;  106 

been  repealed   or  superseded  by  an-  E.  C.  L.  666;  William  v,  Lear,  L.  R. 

other,  is  not  conclusive  that  such  a  re-  7  Q^  B.  285.     See  supra,  this   title,  In 

peal  has  been  made.     U.  S.  v,  Claflin,  Pari  Materia, 

97  U.  S.  546.     And  where  a  later  act  3.  Smith  v.  Allen,  31  Ark.  268;  State 

attempts  to  amend  an  earlier  one  pre-  v.   Main,  31    Conn.  572;  Garrigus   x), 

viously  repealed   by  implication,   the  Parke   County,   39   Ind.  66;    Buhl   v, 

copying  of  parts  of  the  earlier  act  into  Kenyon,  11  Mich.  249;  Brown  v.  Mc- 

the  amendment  has  been  held  not  to  Cormick,  28  Mich.  215;    Drennan  v. 

re-enact  it.      Byrd  v.   State,  57  Miss.  People,  10  Mich.  173  ;  State  r.  Canter- 

243:  34  Am.  Rep.  440.    See  also  Trask  bury,  28  N.  H.  195  ;  Westervelt  v,  Peo- 

V.  Green. 9  Mich.  366.  pie,  20  Wend.  (N.  Y.)  416;  Hogan  v, 

Wsconception  as  to  Jurisdiction. — A  State,  36  Wis.  226;   Foltz  v.  Hoge,  54 

jurisdiction  w^ill  never  be  created   by  Cal.  28 ;  People  t'.   Pico,  62  Cal.  50. 

the  mistaken  inference  of  the  legisla-  See  also  Reg.  v.  Pearce,  5  Q^  B.  Div. 

ture  that  such  jurisdiction  exists.  Lud-  386;  Lindsay  t'.  Cundy,  i   Q^  B.  Div. 

dington  v,   U.   S.,  15  Ct.  of  CI.   453;  358;  Midland  R.  Co.  v.  Ambergate  R. 

Hersom's  Case,  39  Me.  476.     But  see  Co.,  10  Hare  359. 

Stater.  Miller,  23   Wis  634,  where  it  4.  Alabama  Warehouse  Co.  t'.  Lewis, 

was  said  that  "  though  an   unfounded  56  Ala.  514;  State  v,  Canterbury,  28 

assumption  by  the  legislature  that  a  N.  H.  195. 

particular    jurisdiction  existed  might  So  it  has  been  held  that  the  defini- 

not  alone  be  sufficient  to  create  it,  yet  tions  and  rules  of  construction  did  not 

^hen  the  jurisdiction   is  assumed  to  affect  words  as  used   in    indictments, 

exist  and  explicit  provision  made  as  to  Jones  v.  Surprise,  64  N.  H.  243;  State 

the  method  of  its  exercise,  this  carries  v.  Adams,  51  N.  H.  56S. 

with  it,  by  implication,  jurisdiction  of  In  De  Pas  v.  Riez,  2  La.  Ann.  30,  it 

the  proceedings  so  regulated."  was  said  that  definitions  incorporated 

1.  VVilb.  on  Stat.  296;  Farmers*  Bank  in  the  code  must  be  construed  with 
V.  Hale,  59  N.  Y.  63;  Smith  v.  State,  reference  to  its  positive  enactments  /• 
28  Ind.  325 ;  Herold  r.  State,  21  Neb.  pari  materia,  and  have  no  meaning  be- 
53;  State  V.  Adams,  51  N.  H.  568 ;  Jones  yond  them. 

I'.  Surprise,  64  N.  H.   243;  People  v.  In  State -y.  Canterbury,  28  N.  H.  228, 

Soto,  49  Cal.  70;  State  v,  Gilmore,  8  Bell,  J.,  said:  "A  small  number  of  defi- 

Wall.  (U.  S.)  330;  Hill  V.  Mitchell,  5  nitions  were  introduced  in  the  Revised 

Arlc.  608;  People  7'. Knight,i3  Mich.  424.  Statutes  for  the  sake  of  brevity,  and 

2.  Allsop  V,  "DtLy,  7  H.  &  N.  463;  to  prevent  the  recurrence  of  several 
McGowan  v.  State,  9  Yerg.  (Tenn.)  terms,  which,  by  a  forced  construction, 
197;  Drennan  v.  People,  10 Mich.  173.  might  be  included  in  a  single  word; 

But  when  the  legislature  puts  aeon-    but  such  definitions  can,  in  the  nature 
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In  England^  these  provisions,  whether  general  or  special,  are 
looked  upon  with  disfavor.*  It  is  said  that  they  should  receive 
a  strict  construction,*  and  are  to  be  resorted  to  only  when  the 
meaning  of  the  words,  as  they  stand,  is  not  plain.'  They  are  not 
allowed  the  eflfect  of  substituting  one  set  of  words  for  another, 
nor  of  defining  the  meaning  of  words  under  all  circumstances, 
but  merely  of  declaring  what  things  or  persons  may  be  compre- 
hended within  a  particular  term,  where  the  circumstances  so 
require.* 

7.  Presamptiong— a.  Against  Undue  Exercise  of  Power— 
(i)  In  General. — There  is  a  general  presumption  that  the  legisla- 
ture does  not  intend  to  exceed  its  jurisdiction.*  In  the  absence 
of  an  intention  expressed  or  inferred,  the  presumption  is  that  the 
legislature  does  not  design  its  statute  to  operate  beyond  the 
territorial  limits  of  its  jurisdiction.®  Even  where  the  legislature 
in  one  country  may  properly  bind  its  citizens  in  another,  express 

of  things,  have  no  effect,  except  in  the  8.  Lindsay  v,  Cundy,  i  Qj.  B.  Div. 

construction  of  the  statutes  themselves.  358 ;  Reg.  v.  Pearce,  5  Q^  B.  Div.  389. 

The  meaning  of  language  depends  on  '  4.  Reg.  v.  Cambridgeshire,  7  Ad.  & 

popular  usage,  which  is  not  and  cannot.  El.  491 ;  34  E.  C.  L.  147 ;  Grant  v.  £1- 

unless  in  a  very  slight  degree,  be  af-  lis,  9  M.  &  W.  113;  Reg.  v.  Kershaw, 6 

fected  by  legislation."  El.  &  Bl.  1007 ;    Pound  v.  Plumstead 

1.  Wilberforce  Stat.  Laws  296-300 ;  Board  of  Works,  L.  R.,  7  Q^,  B.  183 ; 
Rex  T'.  Cambridgeshire,  7  Ad.  &  El.  Davis  t'.  R.  Co.,  2  L.  M.  &  P.  599; 
480;  37  E.  C.L.  147  ;  Lindsay  v.  Cundy,  Nutter  v,  A'ccrington  Local  Board,  4 

1  Q^  B.  Div.  358;  Dean  of  Ely  v.  Bliss,     Q^  B.  Div.  375 ;  Worsley  v.  R.  Co.,  16 

2  De  G.  M.  &  G.  459 ;  Reg.  t'.  Pearce,    Q^  B.  539 ;  Jones  v.  Cook,  L.  R.,  6  Q^ 

5  Q^  B.  Div.  389 ;  Midland  R.  Co.  v.  B.  505 ;  Esc  parte  Ferguson,  L.  R.,  6 
Ambergate  R.  Co.,  10  Hare  369.  Q^  B.  291. 

In  Dean  of  Ely  v.  Bliss,  2  De  G.  M.  0.  Conflict  of  Laws,  vol.3,  P-  5*^' 

6  G.  459,  the  Lord  Chancellor  said  :  et  seq.  And  see  that  article  generally 
**  It  has  been  very  much  doubted,  and  upon  questions  involved  in  this  section. 
I  concur  in  that  doubt,  whether  these  6.  Rose  v.  Himely,  4  C ranch  (U.  S.) 
interpretation  clauses,  which  are  of  241 ;  U.  S.  v.  Palmer,  3  Wheat.  (U. 
modern  origin,  have  not  introduced  S.)  629;  U.  S.  f.  Howard,  3  Wash.  (U. 
more  mischief  than  they  have  avoided,  S.)  344;  The  Zollverein,  Swab.  96; 
for  they  have  attempted  to  put  a  gen-  Cope  v.  Doherty,  2  De  G.  &  J.  614; 
eral  construction  on  words  which  do  Rex  v.  Sawyer,  2  C.  &  K.  loi;  61  E. 
not  admit  of  such  construction  in  the  C.  L.  100;  Madrazo  v.  Willes,  3  B.  & 
different  senses  in  which  they  are  in-  Aid.  353;  Bulkeley  v.  Schutz,  L.  R.,  3 
troduced  in  the  various  clauses  in  an  P.  C.  764;  McCarthy  v,  Chicago,  etc., 
act  of  Parliament."  R.  Co.,  18  Kan.  46;  26  Am.  Rep.  742; 

In  Reg.  V.  Gloucestershire,  7  Ad.  &  Merrill  v.  Boston,  etc.,  R.  Co.,  63  N. 

El.  480;  34  E.  C.  L.  147,  it  was  said:  H.  259;  Davis  v.  New  York,  etc.,  R. 

"  We  cannot  refrain  from  expressing  a  Co.,  143  Mass.  304;  58  Am.  Rep.  138; 

serious  doubt  whether  interpretation  Drain  Com'r  v.  Baxter,  57  Mich.  127; 

clauses  will  not  rather  embarrass  the  Taylor  v.   Pennsylvania  Co.,  78  K/. 

courts  in   their  decision   than   afford  350;    39    Am.   Rep.  244;    Stanley  v. 

that   assistance   which   they  contem-  Wabash,  etc.,   R.   Co.,   100  Mo.  435  < 

plate ;  for  the  principles  on  which  they  McCarthy   v.   Chicago,  etc.,  R.  Co., 

are  themselves  to  be  interpreted  may  18  Kan.  46;  26  Am.  Rep.  742;  U.  S. 

become  matter  of  controversy,  and  the  v.  Wiltberger,  5  Wheat.  (U.  S)  76. 
application  of  them  to  particular  cases        In  Ex  parte  Blain,  12   Ch.  Div.  522, 

may  give  rise  to  endless  doubts."  James,  L.  J.,  said  that  English  legisla- 

2.  Sedgw.  Stat.  59;  AUsop  v.  Day,  tion,  unless  the  contrary  was  expressly 

7  H.  &  N.  463,  per  Pollock,  C.  P.;  enacted,  or  so  plainly  implied  a«  ^^ 
Meux  V,  Jacobs,  L.  R.,  7  H.  L.  481.  make  it  the  duty  of  an  English  coart 
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words  are  required,  or  distinct  implication,  to  give  the  statute  that 
effect.*  Upon  the  same  ground  it  will  be  presumed  that  the  leg- 
to  give  effect  to  an  English  statute,  was  persons  killed  by  the  wrongful  act,  neg- 
applicable  onlj  to  English  subjects,  or  lect,  etc.,  of  others,  could  not  be  main- 
to  foreigners  who,  by  coming  into  the  tained  where  the  injuries  were  inflicted 
country,  have  made  themselves  during  without  the  state,  Sutherland,  }.,  says  : 
that  time,  subject  to  English  jurisdic-  **  There  is  nothing  in  thef^e  acts  which 
tion.  Brett,  L..  ].,  in  the  same  case  said :  shows  that  they  were  intended  to  pro- 
**The  governing  principle  is  that  all  tect  the  lives  of  its  citizens  while  out 
legislation  is  primm^acie  territorial."  of  the  state — nothing  to  show  that 
''As  under  the  unwritten  rule,  and  they  were  intended  to  extend  to  acts, 
in  the  absence  of  special  circumstances,  neglects  or  defaults  committed  or  suf- 
the  laws  of  a  state  are  for  the  govern-  fered  in  another  state.  It  must  be  pre- 
ment  only  of  persons  and  things  with-  sumed,  I  think,  as  the  result  of  the 
in  it,  statutes  in  mere  general  terms  general  principle  of  the  territorial 
'will  be  construed  as  not  intended  to  limit  of  political  jurisdiction,  and  of  the 
create  offenses  or  otherwise  regulate  force  of  law  .  .  .  that  these  stat- 
the  conduct  of  parties  beyond  its  terri-  utes  were  intended  to  control  the  con- 
torial  limits.**  Bishop's  Statutory  duct  of  corporations,  their  agents, etc., 
Crimes,^  141.  and  all  other  persons  while  operating 

Under  this    principle  any    statute  or  being  in  this  state  only." 

which  regulates  the  formalities  and  In  Twitchell  v.  Steamboat  Missouri, 

ceremonials  of  marriage  is  in  general  12  Mo.  412,  it  was  decided  that  a  stat- 

limited  in  effect  to  the  territorial  juris-  ute  concerning  boats  and  vessels  could 

diction  of  the  legislature.     Scrimshire  not  be  construed  so  as  to  have  extra- 

V.   Scrimshire,  2  Hagg.   Cons.    371 ;  territorial  effect.    See  also  Steamboat 

Story's  Conflict  of   Laws,  §  121.    See  Champion  v.  Jantzen,  16  Ohio  91;  God- 

CoNFLicT  OF  Laws,  vol.  3,  p.  598.  sill  v.  The  St.   Louis,  16  Ohio   178; 

An  English  statute  which  prohibited  Noble  v.  Steamboat  St.  Anthony,  12 

the  sale  of  liquids  otherwise  than  by  Mo.  262. 

imperial  measure  was  held  not  to  affect  1.  Bishop's  Statutory  Crimes,  ^  141, 

a  contract  between  British  subjects  for  citing"  Tefferys  v,  Boosey,  4  H.  L.  Cas. 

the  sale  of  palm  oil  to  be  measured  and  815;  Clementi  v.  Walker,  2  B.  &  C. 

delivered  on  the  coast  of  Africa.    Ros-  861 ;  9  E.  C.  L.  258. 

seterv.  Cahlman,  8  Exch.  361.    Mar-  Where,  however,  the  implication  is 

shalKC.  J.,  in  Bondt;.  Jay,  7  Cranch  (U.  plain  that  the  legislature  intended  to 

^-)  IS^i  said  :  **  It  is  so  unusual  for  a  bind  its  subjects,  i  ^ect  must  be  given 

legislature  to  employ  itself  in  framing  to   the   intention.      Thus,  where    the 

rules  which  are  to  operate  only  on  con-  whole  aim  of  an  English  statute  was  to 

tracts  made  without  their  jurisdiction,  prevent  members  of  the  royal  family 

between  persons  residing  without  their  from  marrying  without  the  consent  of 

jurisdiction,  that  courts  can  never  be  the    reigning    sovereign,    and    which 

justified  in    putting  such  a  construe-  made  null  and  void  such  marriages,  it 

tion  on  their  words,  if  they  admit  of  was  held  that  as  this  intention  would 

any  other  interpretation  wnich  is  ra-  have  been  easily  defeated  if  a  marriage 

tional  and  not  too  much  strained. ''  in  a  foreign   country   had   not   fallen 

In  Farnum  v.  Blackstone  Canal  Co.,  within  it,  the  statute  imposed  an  in- 

1  Sumn.  (U.  S.)  46,  Story,  J.,  said  :  "  It  capacity  which  attached  to  the  person 

cannot  be  presumed  that  a  legislature  and  followed  him  all  over  the  world. 

authorizes  any  act  to  be  done  in  a  for-  Sussex  Peerage  Case,  11  CI.  &  F.  85. 

eign  territonr  when  that  act  is  beyond  And  this  is  true,  though  the  marriage 

the  reach  of  its  proper  jurisdiction  or  were  valid  according  to  the  law  of  the 

sovereignty.     Every  legislature,  how-  country     where     it    was     celebrated. 

ever  broad  may  be  its  enactments,  is  Swift  v.  Swift,  3  Knapp  257.    See  also 

supposed  to  confine  them  to  cases  or  Brook  v.  Brook,  9  H.  L.  193. 

persons  within  the  reach  of  its  sover-  This  wider  effect  has  been  given  even 

eignty."  to  a  criminal  statute  where  such  must 

In  Beach  v.  Bay   State  Steamboat  have   been    manifestly   its    intention. 

Coh  30  Barb.  (N.  Y.)  433,  where  it  was  An  English  statute  which  made  it  a 

^eld  that  the   actions  given   by  the  felony  for  *'  any  person "  to  deal  in 

statutes  of  1847-49  to  the  families  of  slaves,  or  to  transfer  them,  or  equip 
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islature  does  not  intend  to  make  a  futile  attempt  to  bind  future 
legislatures  in  excess  of  its  power.^ 

Under  the  same  general  presumption  that  the  legislature  does 
not  intend  to  exceed  its  jurisdiction,  every  statute  is  to  be  inter- 
preted, as  far  as  its  language  admits,  as  not  violating  the  rules  of 
international  law,  and  as  not  being  inconsistent  with  the  comity 
of  nations.  It  is  only  where  the  intention  of  the  legislature  is 
expressed  with  irresistible  clearness  that  courts  will  construe  its 
language  in  such  manner  as  to  lead  to  an  infraction  of  the  general 
law  of  nations ;  and  in  order  to  avoid  imputing  such  an  intention 
to  the  legislature  they  will  adopt  any  other  possible  construc- 
tion.* All  general  terms  must  be  narrowed  in  construction  to 
avoid  it.^  Statutes  in  terms  binding  persons  beyond  the  territo- 
rial jurisdiction  are,  in  construction,  restricted,  where  the  law  of 
nations  limits  the  right,  as  extending  only  to  the  subjects  of  the 
government  of  which  the  legislature  is  a  part.* 

vessels  for  their  transfer,  was  held  to  In   The   Parliament  Beige,  5  P.  D. 

apply  to  British  subjects  committing  197,  from  the  numerous  cases  there  cited 

anv  such   offenses    on    the    coast    of  the  principle  is  deduced,  that  as  aeon- 

Africa^  a  notorious  scene  of  the  crimes  sequence  of  the  absolute  independence 

which  it  was  the  object  of  the  statute  of  every  sovereign  authority,  and  of  the 

to  suppress.     Reg.  v.  Zulueta,  i  C.  &  international    comity    w^hfch    induces 

K.   315;    47    E.   C.   L.  214;  Santos  v.  every  sovereign  state  to    respect   the 

Illidge,  6   C.  B.  N.  S.  841;  95   E.  C.  independence  and   dignity    of   every 

L.  840.     See  also  Reg.  r*.  Mount,  L.  other  sovereign  state,  and  in  view  of 

R.,  6  P.  C.  283.  its  being  a  part  of  international  law, 

1.  In  Oleson  v.  Green  Bay,  etc.,  R.  each  and  every  one  declines  to  extend 
Co.,  36  Wis.  383,  where  a  law^  provided  by  means  of  its  courts  any  of  its  terri- 
that  certain  municipalities  should  incur  torial  jurisdiction  over  the  person  of 
no  further  liability  "  by  virtue  of  the  any  sovereign  or  ambassador  of  any 
authority  of  any  other  law  of  this  other  state,  or  over  the'property  of  any 
state,"  it  was  held  that  the  words  ** other  ambassador  or  state  destined  for  a  pub- 
law  of  this  state  "  must  be  understood  lie  use,  though  such  sovereign  ambas- 
as  referring  to  other  laws  existing  at  sador  or  state  be  within  its  territory 
the  time  of  the  passage  of  this  law,  as  and  subject  to  its  jurisdiction.  See 
it  was  not  within  the  power  of  our  leg-  International  Law,  vol.  11,  p.  442. 
islature  to  bind  future  legislatures.  4.  Bishop's  Statutory  Crimes;  The 

So  in  Casey  r.  Harned,  5  Iowa  i,  Apollon,  9  Wheat.  (U.  S.)  362. 
the  word  '*  forever  "  in  a  statute  which  Thus,  where  an  English  statute  en- 
provided  that  a  certain  place  should  be  acted  that  where  any  person  feloni- 
the  county  seat,  *'  forever  "  was  con-  ously  injured  abroad  or  at  sea,  died  in 
strued  to  mean  until  such  seat  should  England^  or  receiving  the  injury  in 
be  changed  by  law.  See  also  Fletcher  Enirlandy  died  at  sea  or  abroad,  the  of- 
7'.  Peck,  6  Cranch  (U.  S.)  125  ;  State  v.  fense  should  be  dealt  with  in  the  coun* 
Oskins,  28  Ind.  364  ;  Swift  r.  Newport,  try  where  the  death  or  injury  occurred, 
7  Bush  (Ky.)  37;  Files  x\  Fuller,  44  it  was  held  that  this  did  not  authorize 
Ark.  273 ;  Gilleland  v,  Schuyler,  9  a  trial  of  a  foreigner  who  inflicted  a 
Kan.  387;  Mongeon  t;.  People,  55  N.  wound  sit  sea  in  a  foreign  ship,  of  which 
Y.   613;  Wall  V.  State,  23  Ind.  n;o.  the  sufferer  died  in  England.     Rex  r. 

2.  Leroux  r.  Brown,  12  C.  B.  $01;  74  Lewis,  Dears  &  B.  182.  And  see  Rex 
E.  C.  L.  800;  Murray  r.  The  Charming  v.  Depardo,  i  Taunt.  26;  Rex  v.  De 
Betsey,  2  Cranch  (U.  S.)  118.  See  also  Mattos,  7  C.  &  P.  458;  Nga  Hoongr. 
U.  S.  t'.  Fisher,  2  Cranch  (U.  S.)  390;  Rex,  7  Cox  489;  Rex  t'.  Bjornsen,  34 
Story  on  Conflict  of  L.,  p.  32.  L.  J.  M.  C.180. 

3.  Le  Louis,  2  Dods.  229;  The  Con-  So  it  has  been  repeatedly  held  that 
stitution,  4  P.  D.  39;  The  Exchange  an  act  of  Congress  which  provided  that 
».  M'Faddon,  7  Cranch  (U.  S.)  116.  any    person    committing    robbery  in 
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If  the  language  of  the  statute  is  unambiguous,  and  the  inten- 
tion of  the  legislature  is  clear,  although  the  act  is  in  conflict  with 
international  law,  whatever  may  be  the  responsibility  incurred  by 
the  government  to  foreign  powers  in  executing  the  statute,  there 
can  be  no  doubt  that  courts  of  justice  are  bound  to  obey  and 
administer  it.* 

(2)  In  Favor  of  Constitutionality, — There  is  a  presumption  in 
favor  of  the  constitutionality  of  a  statute  which  requires,  when  a 
statute  is  susceptible  of  two  constructions,  one  constitutional  and 
the  other  not,  that  the  former  shall  be  adopted,  even  though  the 
latter  may  be  the  more  natural  interpretation  of  the  language 
used.* 

^  any  vessel  on  the  high  seas  should  be  guson   r.    Stamford,    60    Conn.    432; 

guilty  of  piracy,"  applied  only  to  rob-  Hartford  Bridge  Co.  v.  Union   Ferry 

bery  in  American  vessels,  and  not  to  Co.,  29  Conn.  210;  Winter  v.  Jones,  10 

robbery  in  foreign  vessels,  even  by  an  Ga.  190;  54  Am.  Dec.  379;  Scoville  v. 

American  citizen.     U.  S.  v,  HoMrard,  Calhoun,  76  Ga.  263;   Clayton  v.  Cal- 

3  Wash.  (U.  S.)  340;  U.  S.  V.  Palmer,  houn,  76  Ga.  270;  Boston  v,  Cummins, 

3  Wheat.   (U.  S.)  610;   U.  S.  v.  Klin-  16  Ga.  102;  60  Am.  Rep.  717;  Cutts  v. 

took.  5  Wheat.  (U.  S.)   144;   U.  S.  i'.  Hardee,  38  Ga.  350;  Newland  t^.  Marsh, 

Kessler,  i  Baldw.  (U.  S.)   15;   Reg.  v.  19  III.  376;  Maize  v.  State.  4  Ind.  342; 

Keyn,  2  Exch.  Div.  172.  Phoenix   Ins.  Co.  v.  Burdett,  112  Ind. 

Real  Property. — As  real  property  is  204;  Wilkins  ik  State,   113   Ind.  514; 

subject  exclusively  to  the  laws  of  the  State  v.  Insurance  Co.  of   N.  A.,  115 

state  in  which  it  lies,  an  act  dealing  in  Ind.  257 ;  Brown  v,  Buzan,  24  Ind.  197 ; 

general  terms  with  the  real  estate  of  a  Santo   v.   State,  2   Iowa  165;  63  Am. 

bankrupt  will  be  considered  as  not  ex-  Dec.  487 ;   State   v,    Davis   County,  2 

tending  to  his  lands  in  another  juris-  Iowa   280;   Duncombe  ?'.  Prindle,    12 

diction.    Selkrig  v.  Davies,  2  Rose  97-  Iowa  i ;  Iowa  Homestead  Co.  v,  Web- 

281 ;  2  Dow.  250;  Cockerell  f.  Dickens,  ster  County,  2X  Iowa  221;  Morrison  v, 

3  Moo.  P.  C.  133;  Waite  v.  Bingley,  21  Springer,  15  Iowa  348;  Beach  v.  Leahy, 

Ch.  Div.  674;    Drayton's  Appeal,  61  11  Kan.  28;  State  t^.  Robinson,  i  Kan. 

Pa.  St  172.   See  also  Sill  v.  Worswick,  25 ;  Millay  v.  White,  86  Ky.  170;  Bois- 

I  H.  HI.  672;   Phillip  V.  Hunter,  i  H.  dere  f.   Citizens'  Bank,  9  La.  506;  29 

Bl.  402;  Hunter  t^.  Potts,  4  T.  R.  182;  Am.  Dec.  453;   New  Orleans  7*.  Sala- 

Freke  T'.  Carbery,  16  Eq.  461.  mander   Ins.   Co.,   25    La.   Ann.  650; 

1.  The  Marianna  Flora,  11   Wheat.  State  v,  Shakespeare,  41  La.  Ann.  156; 

(U.S.)  40;  The  ZoUverein,  Swab.  96;  Custer  County  v.  Yellowstone  County, 

The  Johannes,  Swab.  188;  Le  Louis,  2  6  Mont  39;  Deering  v,  York,  etc.,  R. 

Dod8.245;  Sussex  Peerage  Case,  11  CI.  Co.,  31  Me.  172;  State  v.  Intoxicating 

A:F.  85;  Leroux  x\  Brown,   12  C.  B.  Liquors,  80  Me.  57;  Wright  t'.  Wrigh^ 

S21;  74  E.  C.  L.  819.  2  Md.  429;  56  Am.  Dec.  723;  Balti- 

In  Lopez  v.  Burslem,  4  Moo.  P.  C.  more  f.  State,  15  Md.  376;  Teipmick 

300,  Lord  Campbell  said :  "  If  a  law  v.   Owings,  70  Md.   246;    Newsom   t'. 

were  made,  working  oppression   and  Cocke,  44  Miss.  352 ;  7  Am.  Rep.  686; 

injustice  to  the  subjects  of  a  foreign  Marshall  v.  Grimes,  41  Miss.  31;  Sykes 

state,  that  state  might  make  represen-  v,  Columbus,  55  Miss.    143;  Inkster  v, 

tations  and  remonstrances  against  this  Carver,  16  Mich.  484;  Grand  Rapids 

law  to  our  government;  but  while  it  Booming  Co.  v,  Jarvis,  30  Mich.  308; 

remains  in  force,  judges  have  no  choice  Sears  7^.  Cottrell,  5  Mich.  250;  Bailey 

but  to  give  effect  to  it."  v,  Philadelphia,  etc.,  R.  Co.,  4  Harr. 

1  Quartlebaum  r.  State,  79  Ala.  i ;  (Del.)  389;  44  Am.  Dec.  593;  Welling- 

Sadler  v.  Langham,  34  Ala.  311 ;  Ed-  ton  Petitioner,  16  Pick.  (Mass.)  95;  26 

wards r.Williamson,70  Ala.  145;  South,  Am.  Dec.  631 ;  Wells  v,  Missouri  Pac. 

etc.,  Ala.  R.   Co.  t>.  Morris,  65   Ala.  R.  Co.,  no  Mo.  286;    State   t\   Sim- 

193;  Zeigler   v.  South,  etc.,  Ala.   R.  mons  Hardware  Co.,  109  Mo.  iiS;  State 

Co.,  58  Ala.  594 ;    French  f.  Tesche-  v.   Pond,  93  Mo.  606;   State  v.  Cape 

maker,  24  Cal.  518;  People  v.  Hayne,  Girardeau,  etc.,   R.  Co.,  48   Mo.  471 ; 

SsCal.  Ill;  17  Am.  St  Rep.  211 ;  Fer-  State  v.  Able,  65  Mo.  362;  State  v. 
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Addington,  77  Mo.  no;   Atlantic  City  Wheat.   (U.S.)  270).     And  when  the 

Water  Works  Co.  f^.Consumers*  Water  constitutional   validity   is    in    contro- 

Co.,  44  N.  J.  Eq.  427 ;  Colwell  v.  May's  versy  and  the  law  itself  may  be  ambigu« 

Landings  etc.,   Co.,  19  N.  J.  Eq.  245;  ous   in  its   import,   that    construction 

McGwigan   v.   Wilmington,    etc.,    K.  must  be  given  to  it  which  will  sustain 

Co.,  95  N.  Car.  428;   McDougall    v.  its  validity  rather  than  the  one  which 

State,  109  N.  Y.  73  ;   Kip  v.  Hirsch,  18  will  render  it  inoperative  and  void." 

Abb.  N.  Cas.  (N.  Y.)    174;  People  v.  In  spite  of  the  general  presumption 

Briggs,  50  N.  Y.  554;  People  v.  West,  that  where  a  statute  is  adopted   from 

106   N.   Y.   293 ;   00  Am.    Rep.    452 ;  another  state  its  construction  there  is 

Bertholf  v,  O'Reilly,  74  N.  Y.  509;  30  likewise  adopted,  if  such  construction 

Am.  Rep.  323;  Clark  v.  Rochester,  24  is  inconsistent  with  the  constitution  ol 

Barb.  (N.  Y.)  471 ;   Roosevelt  v,  God-  the  state  to  which  it  is  transplanted  it 

ard,  52  Barb.  (N.  Y.)  533;    People  t;.  will  not  be  followed.    Bowers  f.  Smith, 

Comstock,  78  N.  Y.  356;    Ex    parte  in  Mo.  45. 

McColIum,  I  Cow.  (N.  Y.)  550;  Peo-  Where  a  statute  provided  that  cer- 

ple  V.  Orange  County,  17  N.  Y.  241 ;  tain  territory  **  shall  constitute  and  be 

De  Walt  V.  Bartley,  146  Pa.  St.  529;  known  as   the  county  of   New,"  and 

Speer  v.  School  Directors,  50  Pa.  St.  that  **  said  county  of   New   is  hereby 

150;  Craig  t;.  First  Presby.  Church,  88  attached   to  and  made   a   part  of  the 

Pa.  St.  46;  32  Am.  Rep.  417;  Com.  v.  county  of  Shawano  for  all  county  and 

Bennett,  16  S.  &  R.  (Pa.)  243;  Barker  judicial  purposes  until  it  shall  appear " 

V.  Torrey,   69  Tex.  7;   Rosenberg  v.  that  the  county  has  a  population  of 

Weekes,  67  Tex.  578 ;  Galveston,  etc.,  one  thousand,  when  it  shall  be  organ- 

R.  Co.  V.  Gross,  47  Tex.  428;  Robinson  ized,  it  was  held  that  it  did  not  create 

V.  State,  15  Tex.  311;  Eyre  v.  Jacob,  14  a  county  in  fr<Bsenti^  but  merely  de- 

Gratt.   (Va.)  422;  73  Am.   Dec.  367;  tached  territory  to  become  a  county  in 

Osburn  x\  Stale}',  5  W.  Va.  85  ;  13  Am.  the  future,  and,  therefore,  did  not  vio- 

Rep.  640;  Palms  r.  Shawano  County,  late   the    constitution    by  submitting 

61  Wis.  211;  Bigelow  r.  West  Wiscon-  one    county   to    the    government   of 

sin   R.  Co.,    27    Wis.    47S;    Grenada  another.     Palms  v.  Shawano  County, 

County  V.   Brown,    112    U.    S.    261;  61  Wis.  211. 

Cooper  ^^  Telfair,  4  Dall.  (U.  S.)  14;  So  a  prospective  construction  will  be 

Calder  v.  Bull,  3  Dall.   (U.  S.)  J94;  favored  where  to  construe  it  retroact- 

U.  S.  V.  Central,  etc.,  R.  Co.,  118  U.  ively  w^ould  render  it  unconstitutional. 

S.  235;  U.  S.  V,  Coombs,  12  Pet.  (U.  New  York,  etc.,  R.  Co.  v.  Van  Horn, 

S.)  7^;  Missouri  v,  Kansas   City,  etc.,  57  N.  Y.  473;  Millay  v.  White,  86  Ky. 

R.    Co.,    32    Fed     Rep.  722;   Singer  170;  Newland   v.  Marsh,   19  111.  384. 

Mfg.  Co.  V.  McCollock,  24  Fed.  Rep.  See    infra^    this     title,     Retroactive 

667;  Rich  V,  Flanders,  39  N.  H.  304;  Statutes, 

Dow  v.   Norris,  4  N.  H.  17;   17  Am.  In  Colwell  t^.  May's  Landing,  etc.,  Co., 

Dec.  400;   Sutherland  v.  De  L^on,   i  19  N.J.  Eq.  245,  the  word  "dam"  in  the 

Tex.  250;  46  Am.  Dec.  100;  Maize  v.  charter  of  a  corporation  was  construed 

State,  4  Ind.  342  ;  Stocking  v.  State,  7  to  mean  the  pond  of  water  itself  rather 

Ind.  326.  than  to  mean   in  its  strict  sense  the 

In    Roosevelt  v.  Godard,   52   Barb,  structure  raised  to  obstruct  the  flow  of 

(N.  Y.)  545,  it  is  said  :  **  They  are  not  water,  since  this  latter  meaning  in  a 

only   presumed    to   be  constitutional,  provision    allowing  the    company  to 

but  the  authority  of  the  court  to  de-  raise  its  dam.  but  providing  no  compen- 

clare  them  void  will  only  be  resorted  sation  for  injury  to  others,  would  have 

to  in  a  clear  case  of  conflict.     (Boston  violated  the  constitution. 

V,  Cummins,  6  Ga.  102;  60  Am.  Dec.  In  Grenada  County  v.  Brown,  112 

717;  Norwich  v.  Hampshire  County,  U.  S.  261,  it  was  contended  that  bonds 

13  Pick.   (Mass.)   60;    Charles   River  subscribed  by  the  county  to  a  railroad 

Bridge  x\    Warren     Bridge,   7    Pick,  were  invalid,  on  the  ground  that  the 

(Mass)  416).     Washington,   J.,   says:  act  of  the  legislature  authorizing  such 

*  It  is  but  a  decent  respect  due  to  the  subscription    was    not    in   conformitj 

wisdom,  integrity,  and  the  patriotism  with  the  requirements  of  the  constitu- 

of  the  legislative  body  by  which  any  tion ;  but  the  court  put  upon  the  act 

law  is  passed  to  presume  in  favor  of  its  such  a  construction  as  to  make  it  valid, 

validity,  until  its  violation  of  the  con-  rather    than    adopt    the   construction 

stitution  is  proved  beyond  all  reasona-  making  the  act  a  nullity, 

ble  doubt.'     (Ogden   v,  Saunders,   12  In  Broughton  v.  Pensacola,  93  U.S. 
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If  doubt  exists  as  to  the  constitutionality  of  the  statute,  the 
benefit  of  the  doubt  is  to  be  given  to  the  law.*  The  doubt  upon 
which  the  court  is  to  act  may  arise  either  from  an  endeavor  to 

arrive  at  a  true  interpretation  of  the  constitution,  or  from  a  con- 

266,  Field,  J.,  said:  "The  inhibition  535;  Adams  v,  Howe,  14  Mass.  345; 
of  the  constitution,  which   preserves  7  Am.  Dec.  216;  Burnham  v.  Sumner, 
against  the  interference  of  a  state  the  50    Miss.  520;  Tate  v.  Bell,  4   Yerg. 
sacredness  of  contracts,  applies  to  the  (Tenn.)  206;  26  Am.  Dec.  321 ;  State 
liabilities  of    municipal    corporations  v.   Intoxicating  Liquors,  80  Me.   57; 
created  by    its   permission ;    and,   al-  Missouri  v.  Kansas  City,  etc.,  R.  Co., 
though  the  repeal  or  modification  of  32  Fed.  Rep.  722;  Allen  County  t».  Sil- 
the  charter  of   a  corporation  of  that  vers,  22  I nd.  491 ;  Robinson  t^  Schenck, 
kind  is  not  within  the  inhibition,  yet  it  102  Ind.  307 ;  Stocking  z\  State.  7  Ind. 
will  not  be  admitted  where  its  legisla-  326;  Wilkins  v.  State,  113    Ind.   514; 
tion    is   susceptible  of    another  con-  Clare  t'.  State, 68  Ind.  17  ;  Phcenix  Ins. 
struction,  that  the  state  has  in  this  way  Co.  ?'.  Burdett,  112  Ind.  204;  State  v. 
sanctioned  an   evasion   of,  or  escape  Insurance  Co.  of  N.  A.,  115  Ind.  257; 
from,  liabilities,  the  creation  of  which  People  z\  Auditor,  3  111.  567 ;  Bunn  v. 
it  authorized."  People,  45  111.  411;  Stewart  xk  Polk 
The  constitution  of  A/'f««^5(7/A  requires  County,  30  Iowa  9;   Burlington,  etc., 
equalization  and  uniformity  in  the  im-  R.  Co.  v.  Dey,  82  Iowa    312;  Gsites 
position  of  taxes  upon  property  upon  v.  Brooks,  59  Iowa  510;  Dubuque  v, 
a  cash  valuation.    In  Rice  County  v.  Illinois   Cent.   R.  Co.,  39    Iowa   56; 
Citizens'  Nat.  Bank,  23  Minn.  208,  the  Central  Iowa  R.  Co.  T'.  Wright  County, 
court  held  that  in  the  exposition  of  tax  67  Iowa  199;  Crowley  v.  State,  11  Ore- 
laws,  under  the  state  constitution,  such  gon  512  ;  Boisdere  v.  Citizens'  Bank, 
a  construction  must  be  adopted  as  will  9  La.  506;  29  Am.  Dec.  453;  People  7*. 
avoid  duplicate  taxes,  unless  a  contrary  Draper,  15  N.  Y.  543 ;  Miller  v.  Dunn, 
interpretation  is  compelled  by  some  ex-  72  Cal.  462  ;  i  Am.  St.  Rep.  67 ;  Alex- 
press  provision,  or  necessary  implica-  ander  r.  People,  7  Colo.  155;  Macon, 
tion  of  the  statute.  See  also  Hennepin  etc.,  R.  Co.  r.  Davis,  13  Ga.  68;  Cot- 
County  V.  St.   Paul,  etc.,  R.  Co.,  33  ten  t;.  Leon  County,  6  Fla.  610;  Carey 
Minn.  534;  St.  Louis  Nat.. Bank  v.  Pa-  v.  Giles,  9  Ga.  253;  Smithee  r.  Garth, 
pin,  4  Dill.  (U.  S.)  29.  33  Ark.  17;  King  t?.  Wilmington,  etc., 
In  U.  S.  V,  Central  Pac.  R.  Co.,  118  R.  Co.,  66  N.  Car.  277 ;  State  v,  Moore, 
U.  S.  235,  Woods,  J.,  said  that  when  104  N.   Car.  714;  17  Am.  St.  Rep.  69^1; 
one  construction  of  a  statute  would  Eyre  z\  Jacob,  14  Gratt.  (Va.)  422;  73 
not  only  render  that  statute  a  breach  Am.  Dec.  367;   Slack  t-.  Jacob,  8  W. 
of  faith  on   the  part  of  the    United  Va.  612;   Osbufn  v.  Staley,  5   W.  Va. 
StateSy  but  an  invasion  of  the  constitu-  85 ;  13  Am.  Rep. 640 ;  Bridges  v.  Shall- 
tion,  the  court  is  bound,  if  possible,  so  cross,  6  W.  Va.  575. 
to  construe  the  law  as  to  lay  it  open  to  In  Fletcher  v.  Peck,  6  Cranch   (U. 
neither  of  these  objections.  S.)    128,  Marshall,  C.   J.,  said:  "The 
Bzerclseof  Doubtftil  Power. — ^The  con-  question  whether  a  law  is  to  be  avoided 
struction  of  a  statute  which  attributes  for  its  repugnancy  to  the  constitution, 
to  the  legislature   the  exercise   of  a  is  at  all  times  a  question  of  much  deli- 
doubtful  power,  will  not,  in  the  absence  cacy,  which  seldom,  if  ever,  has  been 
of  direct  words,   be  readily  adopted,  decided  in  the  affirmative  in  a  doubtful 
Mardret'.  Felton,  Phil.  (N.  Car.)  279.  case."    See  to  the  same  effect  Dart- 
In  Sykes  f.  Columbus,  55  Miss.  143,  mouth  College  v.  Woodward,  4  Wheat, 
it  is  said:  "  It  ought  never  to  be  as-  (U.  S.)  625. 

sumed  that  the   law-making    depart-  In   Ogden   v.  Saunders,   12  Wheat, 

ment  of  the  government  intended  to  (U.  S.)  213,  Washington,  J,  said:  "If 

usurp  or  assume  power  prohibited  to  I   could  rest   my  opinion  in  favor  of 

it.  And  such  construction,  if  the  words  the  constitutionality  of    the  law,  on 

will  admit  of  it,  ought  to  be  put  on  its  which    questions  arise,   on    no  other 

legi.*)lation  as  will  make  it  consistent  ground  than  this  doubt,  so  felt  and  ac- 

^th  the  supreme  law."  knowledged,  that  alone,  in  my  estima- 

!•  In  re  Clinton  Street,  2   Brewst.  tion,  would  be  a  satisfactory  vindica- 

(Pa-)  599;  Com.  V.  Butler,  99  Pa.  St.  tion  of  it." 
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sideration  of  the  law  after  the  meaning  of  the  constitution  has 
been  judicially  determined.^ 

A  restricted  construction  of  a  statute  should  be  adopted  where 
one  more  broad  would  bring  the  statute  in  conflict  with  the  con- 
stitution ;*  and,  on  the  other  hand,  if  a  restricted  construction 
would  reduce  the  statute  to  a  nullity,  as  being  in  contravention  of 
the  fundamental  law,  courts  will  favor  a  broader  interpretation.^ 


1.  See  Cooley  on  Const.  Lim.,  p.  218;  that  an  act  which  thus  arbitrarily  and 

Farmers',  etc..  Bank  v.  Smith,  3  S.  &  without  reason  made  one  person  liable 

R.  (Pa.)  72 ;  Sun  Mut.  Ins.  Co.  v.  New  for  the  acts  of  another  would  be  void, 

York,  5  Sandf.  (N.  Y.)  10;  Coutant  v.  as  violating  that  article  of  the  consti- 

People,  II   Wend.  (N.  Y.)  511;  Clark  tution  which  forbids  the  taking  away 

V,  People,  26  Wend.  (N.  Y.)  599;  Ex  of  any  person's  property  w^ithout  due 

parte  M'Collum,  i  Cow.  (N.  Y.)  550;  process  of  law;  and,  therefore,  it  was 

People  V,  New   York  Cent.  R.  Co.,  34.  the  duty  of  the  court,  in  conformity 

Barb.  (N.  Y.)  13S;  Baltimore  v.  State,  with  the  rule  of  the  text,  to  give  the 

15  Md.  376.  statute    the  above    construction  and 

In  Farmers',  etc.,  Bank   t'.  Smith,  3  thus   sustain   its   validity.      Camp  r. 

S.  &  R.  (Pa.)  72,  a  question  was  raised  Rogers,  44  Conn.  291. 

as  to  the  validity  of  a  state  law,  it  being  The  constitution  of   West  Virginia 

contended  that  it  was  in  contravention  provides  that  no  bill  shall  be  passed  by 

of  the  United  States  constitution.     It  either  branch  of  the  legislature  with- 

was  stated   by  Tilghman,   C.  J.,  that  out  an  affirmative  vote  of  a  majority  of 

there  being  a  doubt  as  to  the  meaning  the  members  elected  thereto.    An  act 

of  that  part  of  the  constitution,  the  law  w^as  passed  by  the  affirmative  vote  of 

of  the  state  should  be  declared  valid.  eleven   senators,  the  body  when  full 

8.  Opinion  of  Justices,  41  N.  H.  553;  consisting  of  twenty- two  members, one 

Cook  V,  Hamilton  County,  6  McLean  member    having    resigned    after    the 

(U.  S.)  112;  People  z'.  Board  of  Edu-  opening  of  the  session   at  which  the 

cation,  13  Barb.  (N.  Y.)  400;  Stanley  act  was  passed.     In  Osburn  v.  Staley, 

V.  Wabash,  etc.,  R.  Co.,  100  Mo.  435 ;  5  W.   Va.  85;  13  Am.  Rep.  640,    the 

Com.  V,  Butler,  99  Pa.  St.  535.  court  construed  the  words  "  members 

A  statute  declaring  a  trust  shall  be  elected'' as  referring  to  those  who  were 
deemed  discharged  after  the  lapse  of  members  at  the  time  the  vote  was  ta- 
years,  may,  if  necessary  to  sustain  its  ken,  to  avoid  conflicting  with  the  con- 
constitutionality,  be  construed  making  stitution,  and  to  give  the  act  the  force 
the  lapse  of  time  prima  facie  or  pre-  of  the  law. 

sumptive  evidence  that  the  trust  had  A  provision  as  to  officers' fees  should 

been  discharged,  and  permitting  this  be  construed  as  applying  only  to  fu- 

presumption  to  be  rebutted   by  other  ture  officers,  rather  than  that  the  act 

evidence.      Kip  v.  Hirsch,  18  Abb.  N.  should  be  set  aside  as  infringing  a  pro- 

Cas.  (N.  Y.)  167.  hibition  of  any  law  increasing  fees  of 

A  statute  provided  that  the  driver  of  officers   during  their  terms  of  office, 

any   vehicle,   who,    meeting    another,  Kerrigans.  Force,  68  N.  Y.  381. 

shall     neglect  to   turn    to    the  right,  8.  Seneca  County  xk  Allen,  99  N.  Y. 

should  pay   to   the   party  injured   by  532;  Com.  v.   Butler,  99  Pa.  St.  535; 

such  neglect  treble  damages,  and  that  Farmers',  etc..  Bank  r.  Smith,  3  S.  & 

"the  owner  of  the  vehicle   so  driven  R.  (Pa.)  63;  Monongahela  Nav.  Co. r- 

shall,  if  the  driver  is  unable  to  do  so,  Coons,  6  W.  &  S.  (Pa.)  loi ;  Clare  v. 

pay  such  damages."     It  was  held  that  State,  68  Ind.  26. 

by  the  word  "owner"  in  the  last  clause,  In  Galveston,  etc.,  R.  Co.  ».  Gross, 

the  person  in  control  of  the  vehicle,  47  Tex.  428,  the  court  said  that  the 

either  mediately  or  immediately,  was  clause  **  any  lands  hereafter  granted  in 

intended,  and  not  necessarily  the  act-  any  manner  to  any  of  said  companies 

ual  owner.     The  argument  of  the  court  or  corporations  for  any  such  object," 

was  that  any  other  construction  would  might  be  construed  as  if  it  read  "  any 

make  the  owner  of  the  vehicle  liable  lands  granted  to  companies  after  the 

for  the  acts  of  the  person  in  possession  adoption  of  the   pending  amendment 

of  it  over  whom  he  had  no  control,  and  to  the  constitution,"  in  view  of  suf 
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Courts  may  resort  to  implication  to  sustain  a  statute,  but  not 
to  destroy  it. ^  A  forced  construction,  however,  will  not  be  re- 
sorted to  to  sustain  the  constitutionality  of  a  statute.  If  the  lan- 
guage will  not  support  any  construction  consistent  with  the  con- 
stitution, it  is  the  duty  of  the  court  to  declare  the  statute  void.* 

b.  As  TO  Jurisdiction  of  Courts. — There  is  a  presumption 
against  an  intention  on  the  part  of  the  legislature  to  oust  courts 
of  their  jurisdiction,  and  any  construction  leading  to  such  a  result 
is  to  be  avoided  if  possible.*     And  the  jurisdiction  of  superior 

rounding  circumstances  and  to  avoid  road  companies  liable  for  all  animals 
nullifying  a  law.  killed  on  the  tracks  cannot  be  made 
In  Bigelow  r.  West  Wisconsin  R.  constitutional  by  assuming  the  con- 
Co.,  27  Wis.  479,  where  the  charter  of  struction  that  the  killing  should  be 
a  railroad  company  provided  that  upon  only  prima  facie  evidence  of  liability, 
condemnation  of  land  for  its  road  com-  Beilenberg  v,  Montana  Union  R.  Co., 
missioners  should  **'  assess  the  value  of  8  Mont.  271. 

the  land  taken,"  the  court  held  the  3.  CrispT'.Bunbury,  8Bing.  394;  21  E. 
words  to  mean  that  they  should '*  award  C.  L.  33;  Hartley  f.  Hooker,  2  Cowp. 
a  just  compensation  therefor,"  since  523;  Cates  r.  Knight,  3  T.  R.  442;  Al- 
otherwise  the  constitution  of  the  state  bon  v.  Pyke,  4  M.  &  G.  424;  Shipman  v, 
would  be  violated.  Hanbest,  4  T.  R.  109;  King  v.  London, 
A  resolution   of  the   legislature   in  9  B.  &  C.  31 ;  Scott  v,  Avery ,  5  H.  L. 
reference  to  the  act  of  incorporation  of  811;  Rochdale  Canal  Co.  v.  King,  14 
the  Hartford  Bridge  Co.  contained  this  Q^  B.  123  ;  68  E.  C.  L.  120 ;  Atty.  Gen'l 
clause:    "The  ferries   by   law  estab-  t;.  Southampton,  17  Sim.  6;  Jacobs  v. 
Ushed  between  the  town  of  Hartford  Brett,  L.  R.,  20  Eq.  6;  Birley  i'.  Chorl- 
and  East    Hartford  shall    be  discon-  ton,  3  Bev.  499;  Smith  v.  Whitmore,  2 
tinued,  and    said   towns    shall   never  De  G.  J.  &  S.  297 ;  Oram  v,  Brearey, 
thereafter  be   permitted  to  transport  3  Ex.  Div.  348;  In  re  Twenty-eighth 
passengers  across  said  river."     In  the  Street,  102  Pa.  St.  140;  People  v.  Van- 
case  of  the   Hartford   Bridge   Co.   v.  derbilt,  24  How.  Pr.(N.  Y.)  301;  Dick's 
Union  Ferry  Co.,  29  Conn.  210,  the  Appeal,  106  Pa.  St.  589;  Com.  v.  Betts, 
court  held  that  the  resolution  was  to  76   Pa.  St.  471;  Overseers  of  Poor  v, 
be  construed  as  a  contract  on  the  part  Smith,  2   S.  &  R.  (Pa.)  366;  White  v. 
of  the  legislature,  only  that  the  then  Meday,  2  Edw.  Ch.  (N.  Y.)  486;  Fi- 
existing  ferries  should  be  discontinued,  delity  Trust  Co.  r.  Gill  Car.  Co.,  25 
and  that  an  act  passed  several  years  Fed.'  Rep.    737;    State    v,    St. .Louis 
afterincorporating  the  Union  Ferry  Co.  County,  38  Mo.  402;  Tackett  r.  Vog- 
was  not  unconstitutional,  as  impairing  ler,  85  Mo.  480. 
the  obligation  of  a  contract.  In  Com.  f.  Hudson,  11  Gray  (Mass.) 

1.  Atlantic  City  Water  Works  Co.  64,  where  the  question  was  whether  a 
"•■  Consumers  Water  Works  Co.,  44  grant  of  a  certain  jurisdiction  to  jus- 
N.  J.  Eq.  427;  ColwellT'.  May's  Land-  tices  of  the  peace  affected  that  pre- 
ing,  etc.,  Co.,  19  N.J.  Eq.  249 ;  People  v,  viously  existing  in  the  court  of  common 
San  Francisco,  etc.,  R.  Co.,  35  Cal.  pleasover  the  same  subject,  Shaw,  C.J. , 
617;  Cooper  r.  Telfair,  4  Dall.  (U.  said:  "Before  this  statute  the  court 
S.j  \^  See  also  Cochran  v.  Van  Sur-  of  common  pleas  had  jurisdiction  over 
lay,  20  Wend.  (N.  Y.)  381;  32  Am.  this  subject.  Is  that  jurisdiction  taken 
Dec.  570.  away.?     It  is  no  answer  to  say  that  an- 

2.  Constitutional  Law,  vol.  3,  p.  other  tribunal  has  jurisdiction,  for  that 
670;  Atty.  Gen'l  v,  Eau  Claire,  37  is  very  common.  It  is  in  such  case  con- 
Wis.  400;  Bigelow  v.  West  Wisconsin  current  jurisdiction,  whether  so  called 
R.  Co.,  27  Wis.  478;  French  v.  Tesche-  in  the  statute  or  not.  There  must  be 
maker,  24 Cal. 518;  Peoples.  San  Fran-  words  of  limitation  to  take  it  away, 
Cisco,  etc.,  R.  Co.,  35  Cal.  606;  Bailey  either  by  using  the  word  exclusive,  or 
t'.  Philadelphia,  etc.,  R.  Co.,  4  Harr.  by  repealing  the  former  act  giving 
(Del.)  385 ;  44  Am.  Dec.  593 ;  also  Ta-  jurisdiction,  by  which  it  may  appear 
bor  V.  Cook,  15  Mich.  322.  that  the  legislature  meant  not  only  to 

For  example,  a  statute  making  rail-    confer  jurisdiction  on  justices  of  the 

33  C.  of  L.— 23  858 


Intarprvtatioii  and  Conitrnoti<m.    ST  A  TUTES. 

courts  can  be  taken  away  only  by  express  negative  words  of  a 
statute  or  necessary  implication.^  Thus,  where  equitable  ju- 
risdiction is  conferred  upon  courts  at  law  by  affirmative  words, 
this  alone  will  not  deprive  chancery  of  its  jurisdiction  in  like 
cases.* 

Acts  which  give  justices  and  other  inferior  tribunals  jurisdic- 
tion in  certain  cases  are  understood  in  general,  when  silent  on  the 
subject,  as  not  affecting  the  power  of  control  and  supervision 

peace,  but  to  take  away  the  other  ju-  Kemp  v.  Pryor,  7  Ves.  237 ;  East  India 

risdiction."  Co.  v.  Boddam,  9  Ves.  4^;  Ex  parte 

A  statute,  conferring  upon  the  com-  Greenway,     6    Ves.  812;    Hartley  v. 

mon  coimcil  of  a  city  jurisdiction  to  Hooker,  i  Cowp.  ^24;    Varet  r.  New 

judge  of  the  election  of  its  own  mem-  York  Ins.  Co..  7   Paige  (N.  Y.)  560; 

bers,  does  not  exclude  all  jurisdiction  King  v,  Baldwin,  17  Johns.   (N.  Y.) 

of  the  courts  in  that  behalf,  unless  the  384;   8  Am.  Dec.  41s;    Rathbooe   v. 

grant  of  power  to  the  council  is  ex-  Warren,  10  Johns.  (N.  Y.)  587;  Post  r. 

pressly,  or  by   necessary   implication  Kimberly,  9  Johns.  (N.  Y.)  470;  Vide 

exclusive.  State  v.  Kempf,  69  Wis.  470.  v.  Hoag,  24  Vt.  46;  Dick's  Appeal,  106 

In  People  r.  Vanderbilt,24  How.  Pr.  Pa.  St.  589;  Wesley  Church  r.  Moore, 

(N.  Y.)  301.  Ingraham,  J.,  said  :  '*The  10  Pa.  St.  273;  Biddle  v.  Moore,  3  Pa. 

power  to  compel  a  removal  of  an  ob-  St.  161 ;  Wells  v.  Pierce,  27  N.  H.  503-, 

struction  does  not  prevent  an  applica-  Barnawell  v.  Threadgill,  5   [red.  Eq. 

tion  to  the  court  to  prohibit  the  erec-  (N.  Car.)  88;  Smith  v.  Hays,  i  Jones 

tion  of  such  obstruction   before  it  is  Eq.  (N.  Car.)  321;  Lambert  r.  Mallett, 

completed.*'  50  Ala.  73;  Ryan  v.  Boyd,  33  Ark.  778; 

1.  Story  Eq  Juris.,  (80;  Rex  v.  Ab-  Burton  r.  Hynson,  14  Ark.  32;  Darst 
bott,  2  Dougl.  5^3;  Albon  v.  Pyke,  4  v.  Phillips,  41  Ohio  St.  514;  Raude- 
M.  &  G.  424;  Crisp  V.  Bunburry,  8  baugh  v.  Shelley,  6  Ohio  St.  307; 
Bing.  394;  4  T.  R.  109;  21  E.  C.  L.  333;  Cram  r.  Green,  6  Ohio  429;  Force  v. 
Dement  v,  Boggess,  13  Ala.  143;  Gould  Elizabeth,  27  N.  J.  Eq.  408;  Irick  r. 
v.  Hayes,  19  Ala.  450;  Com.  V.  Hudson,  Black,  17  N.  J.  Eq.  189;  Swxenr  r. 
II  Gray  (Mass.)  65  ;  Tackett  v,  Vogler,  Williams,  36  N.  J.  Eq.  627 ;  Bright  r. 
85  Mo.  480 ;  State  r.  St.  Louis  County,  Newland,  4  Sneed  (Tenn.)  440:  People 
38  Mo.  403;  Wright  r.  Marsh,  2  Greene  v,  Houghtallng,  7  Cal.  3^;  Heath  v. 
(Iowa)  94;  Hummer  z\  Hummer,  3  Derry  Bank,  44  N.  H.  174;  Phipps  r. 
Greene  (Iowa)  42;  Fidelity  Trust  Co.  Kelly,  12  Oregon  213;  Union  Passen- 
r.  Gill  Car.  Co.,  25  Fed.  Rep.  737;  ger  K.  Co.  r.  Baltimore,  71  Md.  238; 
Barnawell  v.  Threadgill,  5  Ired.  Eq.  Crain  v.  Barnes,  i  Md.  Ch.  Dec.  151; 
(N.  Car.)  86;  Com.  v.  M*Closkey,  2  i  Story  Eq.,  §So;  Howell  v.  Moores, 
Rawle  (Pa.)  369;  Overseers  of  Poor  v.  127  111.  68;  Waldron  v.  Simmons.  28 
Smith,  2  S.  &  R.  (Pa.)  363;  Burgin-  Ala.  629;  Cannon  v.  McNab,  4S  Ala. 
hofen  T'.  Martin,  3  Yeates  (Pa.)  478;  99;  Couch  r.  Terry,  12  Ala.  225;  Mill- 
Kline  r.  Wood,  9  S.  &  R.  (Pa.)  298;  saps  v.  PfeiflFer,  44  Miss.  805;  Payne 
Murfreer  v.  Leeper,  i  Overt.  (Tenn.)  v,  Bullard,  23  Miss.  88;  50  Am.  Dec 
I ;  Catlin  v.  Wheeler,  49  Wis.  507.  In  74;  Mitchell  v,  Otey,  23  Miss.  2.^6; 
State  r.  Wister,  62  Mo.  592,  it  was  held  Dobyns  v.  McGovern,  15  Mo.  662; 
that  where  a  city  charter  conferred  King  r.  Payan,  18  Ark.  583;  McKoin 
jurisdiction  on  the  municipal  authori-  r.  Cooley,  3  Humph.  rTenn.)559;  Cat- 
ties of  the  city  in  certain  cases,  but  did  lin  v,  Wheeler,  49  Wis.  507. 
notgiveexclusive  jurisdiction  in  express  Upon  this  ground  it  is  held  that 
terms,  the  cognizance  of  those  cases  equity  still  gives  contribution  between 
was  not  taken  from  those  courts  for-  sureties  where  the  debt  is  paid, 
merly  having  jurisdictions.  See  also  though  assumpsit  may  be  maintained. 
State  V,  Harper,  58  Mo.  531 ;  March  v.  Mitchell  v,  Sproul,  5  J.  J.  Marsh.  (Ky) 
Com.,  12  B.  Mon.  (Ky.)  25.  264;  Couch  zk  Terry,  12  Ala.  225. 

2.  Collins  V.  Blantern,  2  Wils.  340;  The  mode  of  proceeding  to  content 
Atkinson  v.  Leonard,  3  Bro.C.  C.  210;  the  validity  of  a  will,  by  a  bill  in 
Harrington  v,  Du  Chatel,  i  Bro.  C.  C.  chancery,  was  held  not  to  have  been 
124;  Bromley  v,  Holland,  7  Ves.  28;  abrogated  by  the  provision  in  thestat- 
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which  the  superior  courts  exercise  over  the  proceedings  of  such 
tribunals.*  Thus,  an  enactment  to  the  effect  that  "  no  court  shall 
intermeddle"  in  the  cases,*  or  that  the  case  shall  be  "heard  and 
finally  determined  "  below,  is  not  to  be  construed  as  prohibiting 
such  interference.^  Although  it  has  been  said  that  nothing  but 
express  words  can  take  away  the  jurisdiction  of  a  superior  court,* 
yet  it  has  been  held  frequently  that  where  the  implication  is  neces- 
sary and  irresistible  that  the  legislature  intended  to  oust  the  juris- 
diction of  the  court,  the  statute  must  receive  such  a  construction.* 

ute  regulating  the  jurisdiction  of  the  53  Ga.  36,  where  warehousemen's  re- 
probate court,  authorizing  the  proceed-  ceipts  for  cotton  were  lost. 
ing  to  contest  a  will  hj  petition  to  the  1.  Jacobs  xk  Brett,  L.  R.,  20  £q.  i ; 
court  of  common  pleas.     Raudebaugh  Hawes  v,  Paveley,  i  C.  P.  Div.  ^18; 
r.  Shelley,  6  Ohio  St  307.  Bridge  v.  Branch,  i  C.  P.  Div.  633 ; 

The  statute  of  New  York^  in  giving  Oram  v.  Brearey,  2  Exch.  Div.  346 ; 
an  action  at  law  for  a  distribution  of  Overseers  of  Poor  v.  Smith,  2  S.  & 
shares  against  executors  and  adminis-  R.  (Pa.)  363;  Com.  v.  M'Closkey,  2 
trators,  did  not  intend  to  abridge  the  Rawle  (Pa.)  369;  Burginhofen  f.  Mar- 
power  of  the  court  of  chancery  over  tin,  3  Yeates  (Pa.)  478.  See  also 
the  same  matters.  Decouche  v.  Save-  Walker  v.  Wynne,  3  Yerg.  (Tenn.) 
tier,  3  Johns.  Ch.  (N.  Y.)  190;  8  Am.  62;  Wakefield  v.  State,  5  Ind.  195; 
Dec.  478.  O'Brian  v.  State,  12  Ind.  369. 

A  statute   authorizing   the    plea  of  In  Com.  f.  M'Closkey,  2  Raw]e(Pa.) 

**  payment  after  day  "  at  law  does   not  369,  it  was  held  that  though  an  act  of 

oust  the  chancellor  of  his  jurisdiction,  incorporation  constituted  certain  com- 

Harlan  v,   Wingate,    2    }.   }.    Marsh,  missioners    judges    of    elections,    and 

(Ky.)  138.  gave  them  full  power  and  authority  to 

A  statute  authorizing  the  impeach-  set  aside  the   same  and  order  a  new 

mentof  the  consideration  of  specialties  election,  as  the  law  might  require,  yet 

at  law,  does  not  prevent  the  chancellor  the  superintending  jurisdiction  of  the 

from  entertaining  jurisdiction,  provid-  supreme  court  was  not  thereby  ousted, 

ing  no  attempt  has  been  made  at  law  3.  Rex  v.  Moseley,  2  Burr.  loii. 

to  impeach  the  consideration.  Wood  r.  8.  Rex  v,  Plownght,  2  Mod.  99;  2 

Kendall,  7  J.  j.  Marsh.  (Ky.)  212.  Hawks  P.  C,  ch.  27,  ^  23. 

A  statute  of  Alabama^  authorizing  4.  Rex  v.  Abbot,  Dougl.  553. 
an  action  at  law  on  a  lost  note,  does  0.  Cates7\  Knight,  3  T.  R.  442  ;  Ship- 
not  deprive  the  chancery  court  of  its  man  v,  Hanbest,  4  T.  R.  116;  Jacobs  v, 
jurisdiction  in  such  case.   Crawford  v,  Brett,  L.  R.,  20  Eq.  6 ;  Oram  v,  Brearey, 
Childress,  i  Ala.  482.  2  Exch.  Div.  348;  Crisp  r.  Bunbury,  8 

A  statute  authorizing  a  defendant  to  Bing.  394;  21  E.  C.  L.  333 ;  Marshall  v, 

impeach  the  consideration  of  a  bond  Nicholls,  18  Q^  B.  882  ;  83  E.  C.  L.882; 

by  special   plea,  does  not  impair  the  Boyfield   v.  Porter,  13  East  200;   Ex 

jurisdiction   of    the  courts  of  equity,  parte  Payne,  5  D.  &  L.  679;  Armitage 

Casev.  Fishback,  10  B.  Mon.  (Ky.)40.  v.  Walker,  2  K.  &  J.  211;    Reeves  v. 

liOrt  Hotes. — The  various  statutes  au-  White,  17  Q^  B.  995  ;  79  E.  C.  L.  994 ; 
thorizing  the  pursuit  of  a  remedy  in  Wright  v.  Monarch  Bldg.  Soc,  5  Ch. 
the  courts  of  law  in  the  case  of  lost  Div.  726;  Huckle  v.  Wilson,  2  C.  P. 
notes,  are  held  not  to  interfere  in  the  Div.  410.  See  also  Rex  v.  Fell,  i  B.  & 
slightest  degree  with  the  jurisdiction  Ad.  380;  20  E.C.  L.  403;  Great  North- 
in  equity.  Story  Eq.  Juris.,  §  81;  ern,  etc.,  Fishing  Co.  v.  Edgekill,  11 
Walmsley  v.  Child,  11  Ves.  341 ;  Pat-  O^  B,  Div.  225;  Hancock  County  v. 
ton  r.  Campbell,  70  111.  72 ;  Crawford  Bank  of  Findley,  32  Ohio  St.  194, 
».  Childress,  i  Ala.  482;  New  Orleans,  where  statute  creates  offense  and  pre- 
€tc.,  R.  Co.  V.Mississippi  College,  47  scribes  the  remedy.  See  also  Dodson 
Miss.  562;  Bohart  v.  Chamberlain,  99  v,  Scroggs.  47  Mo.  285;  Pearce  v.  Cal- 
Mo.  622;  Force  v,  Elizabeth,  27  N.  f.  houn,  59  Mo.  271. 

^'  408;  Mitchell  V.  Chancellor,  14  W.  Where  a  clause  enacts  that  it  "shall, 

Va.  22;  Hickman  v.   Painter,  11   W.  and  may  be  lawful  for  justices  of  the 

^L  386.  Also  Hardeman  v.  Battersby,  peace  to  hear  and  determine  offenses 
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The  creation  of  a  new  jurisdiction  is  not  to  be  presumed,  in  the 

absence  of  adequate  language.^  Effect,  however,  must  of  course 
be  given  to  the  intention,  where  a  statute  without  conferring  ju- 
risdiction in  express  terms  does  so  by  plain  and  necessary  implica- 
tion* 

against  the  act  that  subjects  the  of-  tain  damage  in  carrying  out  certain 
fender  to  penalties  not  amounting  to  works,  enacted  that  "in  case  of  dispute 
fiftj  pounds/'  with  a  power  to  the  jus-  as  to  the  amount"  it  should  be  settled 
tices  to  mitigate  the  penalties ;  the  by  arbitration.  It  was  held  not  to  au- 
same  act  directing  that  all  penalties  thorize  a  reference  to  arbitration  where 
which  amount  to  fifty  pounds  or  more  the  liability  to  make  any  compensa- 
shall  be  sued  for  in  his  majesty's  court  tion  was  in  dispute,  but  must  be  con- 
at  Westminster,  it  was  held  that  by  fined  strictly  to  cases  where  the  amount 
necessary  implication  the  courts  above  only  was  in  dispute.  Rex  v.  Metro- 
were  ousted  of  their  jurisdiction  in  the  politan  Com*rs  of  Sewers,  i  El.  &  Bl. 
case  of  penalties  not  amounting  to  fifty  694;  72  E.  C.  L.  694.  Compare  Bradby 
pounds.     Gates  v.  Knight,  3  T.  R.  443.  v.  Board  of  Health,  4   EI.  &  Bl.  1014 ; 

In  New  London,  etc.,  R.  Co.  v.  Bos-  82  E.  C.  L.  1014;  Reg.  v.  Burslem,  i 
ton,  etc.,  R.  Co.,  102  Mass.  386,  it  was  El.  &  El.  1077;  10  E.  C.  L.  1077. 
held  that  a  Massachusetts  statute  vest-  Extensloii  of  Jiirlsdiction. — Nor  will 
ing  in  railroad  commissioners  the  a  construction  be  adopted  which  en- 
powers  and  duties  of  commissioners  ap-  larges  the  jurisdiction  of  courts,  in  the 
pointed  by  the  supreme  judicial  court  absence  of  express  words  or  necessary 
under  a  former  statute,  took  away  the  implication.  Ex  parte  Story,  3  Q.  B. 
jurisdiction  of  that  court,  and  of  com-  Div.  166;  Kite's  Case,  1  B.  &  C.  107; 
missioners  appointed  by  it  over  pro-  8  E.  C.  L.  44;  Thomas  v,  Adams,  2 
ceedings  pending  before  those  commis-  Port.  (Ala.)  188;  Grove  School  In- 
sioners  at  the  time  of  its  passage.  Gray,  spectors  v,  Peoria,  20  111.  532 ;  Kertler 
J.,  in  delivering  the  opinion,  said:  v.  State,  4  Green  (Iowa)  293;  Thomp- 
"  Even  the  jurisdiction  of  a  superior  son  v.  Cox,  8  Jones  (N.  Car.)  311;  Lad 
court  may  be  ousted  by  necessary  im-  Daf!in  v.  State,  11  Tex.  App.  76;  Druse 
plication,  as  well  as  bj' express  words."  v.   Horter,   57    Wis.  644;    Pringle  v. 

Following  the  rules  of  the  common  Carter,  i  Hill  (S.  Car.)  53. 

law  a  statute  will  not  be  construed,  un-  a.  The    Alina,   5    Exch.    Div.  227; 

less  express  words  require,  to  confer  Everard  v,  Kendall,  L.  R.,  5  C.  P.428; 

jurisdiction  on  courts  established  under  Simpson  ?'.  Blues,  L.  R.,  7  C.  P.  290; 

another  power ;  as,  if  it  is  a  statute  of  Gunnestad   v.  Price,  L.  R.,  10  Exch. 

the  6''«/V^^  ^/^/^.f.  to  give  authority  to  65;  Gaudet  v.  Brown,  L.   R.,  5  P.  C. 

state  tribunals.     Bishop  on  statutory  134.     See  also  Smith  v.  Brown,  L.  R^ 

Crimes,  §   142;    Houston  v,  Moore,  5  6Q^B.  729;  The  Dowse,  L.  R.,  3  Ad. 

Wheat.  (U.  S.)  42  ;  In  re  Bruni,  i  Barb.  &  El.  135  ;  Allen  v,  Garbutt,  6  Q,  B. 

(N.  Y.)  187.  Div.   165;  Wood  -v,  Tallman,   i  N.  J. 

1.  Warwick   v.   White,   Bunb.    106;  L.  153. 

Kite's  Case,  i  B.  &  C.  107  ;  8  E.  C.  L.  A  statute  provided  that  any  person 

44;  Rex  r.  Baines,  2*Ld.  Raym.  1269;  who  exposes  in  a  public  place,  where 

Reg.  V.  Cotton,  i   El.  &  El.  203 ;  10  E.  animals   are    commonly   exposed   for 

C.  L.  202 ;  Ex  parte  Story,  3  Qt  &.  Div.  sale,  any  animal  affected  with  a  con- 

166;    Pierce  v.  Hopper,   i   Stra.   260;  tagious  or  infectious  disease,  shall  be 

James  v.  South  Western  R.  Co.,  L.  R.,  deemed  guilty   of  an  ofTense   against 

7  Ex.   296;    Streat   v,   Rothschild,    12  the  act,  unless  he  shows  to  the  satis- 

Daly  (N.  Y.)  95;  In  re  Contested  Elec-  faction  of  the  justice  before  whom  be 

tion,  III  Pa.  St.  235  ;  Druse  v.  Horter,  is  charged,  etc.     It  was  held  in  Cullen 

57  Wis.  644;  Hersom's  Case,  39  Me.  476.  v.  Trimble,  L.  R.,  7  Q^  B.  416,  that  juris- 

In  Pitman  v.  Flint,  10  Pick.  (Mass.)  diction  was  impliedly  given  to  justices 

506,  it  is  said  :  "A  mere  failure  of  jus-  summarily   to   convict  and   impose  a 

tice  would  not  be  a  sufficient  ground  penalty  on  a  person  guilty  of  an  of- 

for  construing  statutes  against  their  ense  under  this  act.     See  also  where 

clear  meaning  so  as  to  give  a  court  ju-  jurisdiction  was  conferred  on  justice 

risdiction."  by  implication,  Johnson  v.  Colam,  L 

An*act  providing  that  compensation  R.,  10  Q^  B.  544;  Rex  v.  St.  James,  3 

should  be  made  to  all  who  should  sus-  Ad.  &  El.  241;  29  £.  C.  L.  79. 
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c.  Against  Unnecessary  Change  of  Law. — Thepresump- 

tion  is  that  the  legislature  does  not  intend  to  change  or  modify 
the  law  beyond  what  it  explicitly  declares,  either  in  express  terms, 
or  by  unmistakable  implication ;  ^  for  it  is  not  to  be  supposed 
that  the  legislature  will  overturn  an  established  principle  of  law 
without  expressing  such  intention  with  irresistible  clearness.* 

In  State  v.  Miller,  23  Wis.  634,  A  statute  which  authorized  "any" 
Paine,  J.,  said:  **  Even  though  an  un-  or  the  **  nearest  "  justice  of  the  peace 
founded  assumption  by  the  legislature  to  try  certain  cases,  would  not  author- 
that  a  particular  jurisdiction  existed,  ize  a  justice  to  try  any  of  the  cases 
might  not  alone  be  sufficient  to  create  outside  the  terminal  limits  of  his  own 
it,  yet  where  the  jurisdiction  is  assumed  jurisdiction.  In  re  Peerless,!  C^  B. 
to  exist,  an  explicit  provision  made  as  153;  41  E.  C.  L.  4S0.  See  also  Rex  v, 
to  its  form  and  mode  of  exercise,  the  FS-lingdales,  7  B.  &  C.  438;  14  E.  C.  L. 
authority  to  proceed  in  that  form  and  76;  Reg.  v,  Cheltenham,  i  gJ^,  B.  467; 
mode  carries  with  it,  by  necessary  41  E.  C.  L.  628 ;  Bonhams  Case,  8  Rep. 
implication,  jurisdiction  of  the  pro-  ii8a;  Rex  r.  Sainsbury,  4  T.  R.  456. 
ceedings/'  An  act  which  authorized  a  distress 
1.  I  Kent's  Com.  464;  Dwarris  695;  does  not  authorize  the  seizure  of  eoods 
River  Wear  Com*r  v,  Adamson,  i  Q.  in  custodia  legis.  Washer  v.  Elliott,  i 
B.  Div.  554 ;  Graham  r.  Van  Wyck,  14  C.  P.  D.  169. 

Barb.  (N.  Y.)  531 ;  Minet  v,  Leman,  20  An  act  which  directs  the  election  ot 
Beav.  27S;  In  re  Peerless,  i  Q^B.  153;  officers  should  be  understood  as  author- 
41  £.  C.  L.  480;  Arthur  v,  Bokenham,  izing  it  only  on  a  lawful  day  and  not 
II  Mod.  150 ;  Manuel  v.  Manuel,  13  on  a  Sunday.  Rex  v,  Butler,  i  W.Bl.  649. 
Ohio  81.458;  Wilbur  r.  Crane,  13  Pick.  An  act  provided  that  "  any  married 
(Mass.)  290;  Osgood  7'.  Breed,  12  Mass.  female  may  take,  convey  and  devise 
530;  Day  V.  AUender,  22  Md.  527;  real  or  personal  property."  It  was 
Heiskellf.  Baltimore,  65  Md.  125;  Sul-  held  that  married  infants  were  not 
livan  V.  La  Crosse,  etc..  Packet  Co.,  10  within  the  meaning  of  the  statute.  The 
Minn.  386;  Hollman  v.  Ben  net,  44  law  was  not  to  be  altered  to  that  ex- 
Miss.  323;  Lee  V.  Forman,  3  Mete.  tent.  Zimmerman  r.  Schoenfeldt,  3 
(Ky.)  114;  State  v,  Norton,  23  N.  J.  L.  Hun  (N.  Y.)  692. 

33;  Shaw  V,  Merchants'    Nat.   Bank,  An  act  giving  an  adopted  child  the 

loi  U.  S.  557;   McGinnis  v.  State,  9  right  to  inherit,  was  held  not  intended 

Humph.  (Tenn.)  46;  49  Am.  Dec.  697;  to  change  in  any  respect  the  law  relat- 

Cadwallader  v,   Harris,   76   111.    372 ;  ing  to  collateral  inheritance  tax,  from 

White  V.  Wager,  32  Barb.  (N.  Y.)  250;  which  only  lineal  descendants  were  ex- 

25  N.  Y.  328;    Howe   V,  Peckham,  6  empted.     Com.   v,  Nancrede,  32   Pa. 

How.  Pr.  (N.  Y.)  230;   McQueen  v.  St.  389. 

Middletowii  Mfg.  Co.,  16  Johns.  (N.  In  River  Wear  Com'rs  7'.  Adamson, 

Y.)  6;  Bertles  v:  Nunan,  92  N.  Y.  197;  i  Q^  B.  Div.  546,  2  App.   Cas.  743,  it 

44  Am.  Rep.  361 ;   People  v.  Palmer,  was  laid  down  as  an  established  rule  of 

109  N.  Y.  no;  4  Am.  St.  Rep.  423;  construction    that  general  words  and 

Douglass  V.  Howland,  24  Wend.   (N.  phrases,   however  wide  and   compre- 

Y.)  35 ;  Fitzgerald  v.  Quann,  109  N.  hensive  in  their  literal  sense,  must  be 

Y.  444 ;  Huber  7'.  Reily,  53  Pa.  St.  112.  construed  as  strictly  limited  to  the  im- 

In  Keech  v.  Baltimore,  etc.,  R.  Co.,  mediate  objects  of  the  act  and  as  not  al- 

17  Md.  32,  Bartol,  J.,  said :    **It  is  a  car-  tering  the  general  principles  of  the  law. 

dinal  rule  of  interpretation  that  stat-  2.  U.  S.  7/.  Fisher,  2  Cranch  (U.  S.) 

utes  are  to  be  construed  in  reference  358;  Horton  7'.  Mobile  School  Com'r, 

to  the  principles  of  the  common  law,  43  Ala.  604 ;   Harwood   v,  Lowell,  4 

ior  it  is  not  to  be  presumed  that  the  Cush.  (Mass.)  313. 

legislature  intended  to  make  any  in-  Revised  Statutes. — In  the  revision  of 

novation  upon  the  common  law  further  statutes,  which  have  been   settled  by 

than  the  case  absolutely  required.  The  clear  adjudications,  a  mere  change  of 

jaw  rather  infers  that  the  act  did  not  phraseology  will  not  be  construed  as  a 

intend  to  make  any  alteration    other  change  of  law,  unless  the  change  is 

than  what  is  specified,  and  besides  what  such  as  to  show  positively  an  intention 

has  been  plainly  pronounced."  to  alter  it.    Hughes  v.  Farrar,  45  Me. 
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d.  Against  Unreason,  Inconvenience,  Injustice,  Absurd- 
ITY,  AND  Ineffectiveness. — In  order  to  arrive  at  the  true  legis- 
lative intent  in  construing  a  doubtful  statute,  that  construction 
should  be  adopted  which  is  most  conformable  to  reason  and  jus- 
tice;  the  legislature  will  not  be  presumed  to  have  intended  that 
which  is  against  reason.*     But  where  the  language  of  the  statute 

72 ;  Yates'  Case,  4  Johns.  (N.  Y.)  359;  949;  Rex  v,  Finnis,  28  L.  J.  M.  C.  201 ; 

In  re  Brown,  21  Wend.  (N.  Y.)  316;  Rex  v.  Eastern  Counties  R.  Co.,  5  E. 

Dominick  t;.  Michael,  4  Sandf.  (N.  Y.)  &   B.  974;   85   E.   C.  L.  974;  Rex  p. 

374;  Burnham  v.   Stevens,  33   N.    H.  Croker,  Co wp.  30;  Pickering  v.  Marsh, 

247 ;  Crosweii  v.  Crane,7  Barb.  (N.  Y.)  43  L.  J.  M.  C.  143;  Chapman  r.  Rob- 

191 ;  Peoples.  Deming,  i  Hilt.  (N.  Y.)  inson,  i  El.  &  El.  25;    102  E.  C.  L.  24; 

271;  Hoffman  v,  Delihanty,    13   Abb.  Thompson  i;.  Gibson,  8  M.  &  W.  288; 

Pr.  (N.  Y.)  388;  Overfield  v,  Sutton,  i  Page  v,  Pearce,  8  M.  &  W.  677;  Rex 

Mete.   (K7.)  621;   Conger  r.  Barker,  v,   Yorkshire,    i    Dougl.    192;  Rex  f. 

II  Ohio  St.  i;  Ennis  v.  Crump,  6  Tex.  Dorsetshire,  15  East  200;  Rex  v.  Es- 

34.     See  also  Hugo  v.  Miller   (Minn,  sex,  i  B.  &  A.  310;  Reg.  v.  Thackwell, 

1892),  52  N.  W.  Rep.  381 ;  and   infra,  4  B.  &  C.  62;  10  E.  C.  L.  277;  Reg.  v. 

this  title.  Same  Language  and  Change  Chichester,  29  L.  T.  Q.  B.  23 ;  Hollis  i'. 

of  Language.     And  see  Gulf,  etc.,  R.  Marshall,    2    H,  &    N.    575;    Graves* 

Co.  T'.  Fort  Worth,  etc.,  R.  Co.,  68  Tex.  Case,    L.  R.,   4  Q^  B.  715;  Boyce  v. 

98,  where  it  was  declared  that  when  Higgins,  14  C.  B.  i;  78  E.  C.  L.  i;  Ex 

the  legislature  revises  the  statutes  of  a  parte  Learo/d,  10  Ch.  Div.  5;  Ex  parte 

state  after  a  particular  statute  has  been  Thoday,   2   Ch.   Div.   229;  *  Verdin  v. 

construed,  and  re-enacts  substantially  Uray,  2  Q^  B.  Div.  608 ;    Rochfort  v. 

the  same  provisions  of  this  statute,  the  Atherley,    i    Exch.    Div.   511;  In    re 

presumption  is  that  the  legislature  in-  Shaftoe's  Charity,  3   App.  Cas.  872; 

tended   the   same   construction  to   be  Rex  v.  Middlesex,  6  M.  &  S.  279;  23 

continued.     So  to  the  same  effect  are,  E.  C.  L.  233;  Reg.  v.  Sevenoaks,  7  Q^, 

Gardener  v,  Woodyear,  i  Ohio  176;  B.  136;  53  E.  C.  L.  136;  Reg.  r.  Sussex, 

Swazey  v,  Blackman,  8  Ohio  20;  Ash  4  B.  &  S.  966;  116  E.  C.  L.964;  Reg.  t*. 

V.  Ash,  9  Ohio  St.  383,  387;    Tyler  v.  Trafford,  15  Q^   B.  200;  69  E.  C.  L. 

Winslow,  15  Ohio  St.  366;  Williams  v.  300;  Reg.  v.  Watts,  7  Ad.  &  El.  461;  34 

State,  35  Ohio  St.  175;  State  v.  Jack-  E.  C.  L.  146;  Reg.  v.  West  Riding,  El. 

son,  36  Ohio  St.  286;  State  v.  Shelby  Bl.  &  El.  713;  96  E.  C.  L.  711.    See 

County,  36  Ohio  St.  326;  State  v.  Van-  alsd  Rex  v.  Middlesex,  3  B.  &  Ad.  938; 

derbilt,    37    Ohio    St.    640;    Bishop's  Rex  v.  Toole,  i  M.  &  R.  728;  Wood  i'. 

Written  Laws,  §  98.  Heath,  4  M.  &  G.  918 ;  43   E.  C.  L. 

And  in  Virginia  the  rule  is  estab-  473 ;  Beckman  v.  Drake,   2  H.  L.  579; 

lished,  in  reference  to  a  new  code,  that  Chatterton  v.  Cave,  2  C.  P.  Div.  42; 

the  old  law  is  not  altered  by  it  unless  Bradbury   v.   Hotten,  L.  R.,  8  Exch. 

the  intention  to  alter  it   plainly   ap-  i ;  Planche  v.  Braham,  4  Bing.  N.  Cas. 

pears.     Parramore  v.  Taylor,  11  Gratt.  17;  33   E.   C.   L.   269;    D*AImaine  r. 

(Va.)  320.  Boosey,  i  Y.  &  C.  301 ;  Metropolitan 

1.  Co.  Litt.  97  a ;  Puff.  L.  N;,  b.  5,  Asylum  Dist.  v.  Hill,  6  App.  Cas.  208; 

ch.  12,  §  8;  Reg.  v»  Brackenridge,  L.  Bridge  v.  Branch,   i  C.  P.  Div.  633; 

R.,  I  C.C.i33;£*/ar/e  0'Loghlen,L.  Ex  parte   Watton,   17   Ch.  Div.  746; 

R.,  6  Ch.  406;  Rex  v,  Sussex,  7  T.  R.  Gibson  v,  Jenney,  15  Mass.  205;  Stan- 

107;  In  r^  Lew^is,  i  Q^  B.   Div.  725;  wood  v.  Peirce,  7  Mass.   458;  Wales  r. 

Tottenham  Local  Board  v,  Rowell,  i  Stetson,  2   Mass.  146 ;  3  Am.  Dec.  39; 

Exch.  Div.  514;    Pike  v,  Nicholas,  L.  Church  v.   Crocker,  3    Mass.  17,  21; 

R.,   5  Ch.  251 ;  Dixon  v.  Caledonian,  Com.  v,  Cambridge,  20  Pick.  (Mass.) 

etc.,  R.  Co.,  5  App.  Cas.  827;  Birming-  272  ;  Com.  t'.  Bailey,  13  Allen  (Mass.) 

ham  V,  Shaw,  10  Q.  B.  868;  59  E.  C.  L.  545;  Richards  v,  Dagget,  4  Mass.  537; 

867;  In  re  Williams,  2  E.  &  B.  84;  75  Eaton  v.  Green,  22  Pick.  (Mass.)  ^2b\ 

E.  C.  L.  83;  Reg.  V.  Kingston,  El.  Bl.  «  Ryegate  v,  Wardsboro,  30  Vt.  746;  Mc- 

El.  256;  96  E.  C.  L.  255;  Rex  v.  Hig-  Farland  i'.  Stone,  17  Vt.    173;  44  Am. 

ginson,  2  B.  &  S.471;  Ex  parte  May,  2  Dec.  325;  Moravian   Seminary  v,  At- 

B.  &  S.  426;  no  E.  C.  L.  424;  Reg.  v.  woodj  50  Ga.  382 ;  Allen  v.  Savannah, 

Linford,  7  El.  &  Bl.  950;  90  £.  C.  L.  9Ga.  286;  Haney  v.  State,  34  Ark.  263; 

858 


IntMintfttioB  and  ConBtmetion.    SI  ATUTES,  PrMTunptibof. 

\s  plain  and  unambiguous,  it  is  not  allowable  to  go  outside  for 
rules  of  interpretation  ;  the  intention  must  be  followed  as  ex- 
pressed in  the  statute.* 

Buckner  v.  Real    Estate  Bank,  5  Ark.  by  this  exemption  ?     To  give  the  strict 
536;  State  V,  De  Grass,  53  Tex.    387;  construction  contended  for  on  the  part 
Robinson  t>.  Varnell,  16  Tex.  382;  Mc-  of  the  defendant  would  be  to  convert 
Lelland  v,  Shaw,  15  Tex.  319;  Kephart  an  intended  benefit  into  an  injury;  for 
V.  Farmers*,  etc.,  Bank,  4    Mich.  602;  the  swine  would  be  protected  until  it 
Van  Fleet  v.  Van  Fleet,  49  Mich.  610;  became  fit  for    food,  and   then  be  at 
People  f.  Burns,  5  Mich.  114;  Mulls  v.  the  mercy  of  the  creditor.     It  is  said 
Scott,  99  U.    S.    25;  Ex  farte  Crow  that  statutes  made  in  derogation  of  the 
Dog,    109  U.    S.   5*56;   U.  S.    V.  The  common  law  are  to  be  construed  strict- 
Hunter,  Pet.  (C.  C.)  10;  Klinginsmith  ly.    This  is  true;  but  they  are  also  to 
V.  Nole,  3  P.  &  W.  (Pa.)  119;  Downey  be  construed  sensibly  and  with  a  view 
v\  Ferry,  2  Watts  (Pa.)  304;  Com.  v,  to  the  object  aimed  at  by  the  legisla- 
Lentz,  106  Pa.  St.  643 ;  Welch  r.  Kline,  ture."     Gibson  v.  Jenney,  15  Mass.  205. 
57Pa-St.  432;  Clohessy  v.  Roedelheim,  Bacon    gives    the    following   rules: 
99  Pa.  St.  56;  Grantr.  Hickcox,64  Pa.  "Interpretation    to    be   given  to    the 
Si.  334;  Stewart  v.  Keemle,  4  S.  &  R.  language  used  to  express  the  intention 
(Pa.)   72;  McCloskey  t'.  McConnell,  9  should  be  such  as  to  make  the  provi- 
Watts    (Pa.)   17;  Seymour  v.  Hubert,  sion  of  the  statute  consistent  with  rea- 
S3  Pa.   St.    346;    Philadelphia  v,  Ed-  son."  9  Bac.  Abr.  Statutes  (I)  i.  '*  No 
wards,  78  Pa.  St.   62;    Swift's  Appeal,  statute  shall    be  construed  in  such  a 
III  Pa.  St.  516;  Douglass  v.  Com.,  108  manner  as  to  be  Inconvenientor  against 
Pa.  St.  559;   Com.  I'.  Mitchell,  82  Pa.  reason."  9  Bac.  Abr.  Statutes   (I)  10. 
St.  343;  Findley  t;.  Pittsburgh,  82  Pa.  In    Varick  t*.  Briggs.   6  Paige    (N. 
St.  351;  Kelly  Tp.  v.  Union  Tp.,  5  W.  Y.)   323,   the  court  by  Walworth,  C, 
&  S.  (Pa.)   535;  Nicholas  V.  Phelps,  15  said:     '*  In   construing  statutes,   how- 
Pa.  St.  36;  H alderman  v.  Young,  107  ever,  it  is  not  reasonable  to  presume 
Pa.  St.  324;  Wolcottv.  Pond,  19  Conn,  that  the  legislature  intended  to    vio- 
597;  Whedon  v,  Champlin,  59  Barb,  late  a  settled  principle  of  natural  jus- 
(N.  Y.)  61 ;  Cleveland,  etc.,  Tel.  Co.  v,  tice  or  to  destroy  a  vested  title  to  prop- 
Board  Fire  Com'rs,    55  Barb.  (N.  Y.)  erty.     Courts,  however,  in  construing 
2SS;    People  V,  Fay,  3  Lans.  (N.  Y.)  statutes,  will  always  endeavor  to  give 
39S;  Varick  v,  Briggs,  6  Paige  (N.  Y.)  such  an  interpretation  to  the  language 
323;  Smith  V,    People,  47  N.  Y.   330;  used     as  to   make   it   consistent   with 
Samuels  v.  Com.,  10  Bush  (Ky.)  491 ;  reaspn  and  justice." 
Chase  v.  Divinal,  7  Me.  134 ;  Wells  z\  Again,  in  Neenani'.  Smith,  50  Mo.  525, 
Somerset.etc,  R.Co.,47  Me.  345;  Coy  v.  it  was  said  that  in  construing  a  statute, 
Coy,  15  Minn.    119;  Bell  t'.  Jones,  10  reference  must  be  had  to  its  object,  and 
Md.  322;  Associates  of  Jersey  Co.  zk  it  will  not  be  presumed  that  the  legisla- 
Davison,  29  N.  J.  L.  415;  State  x\  Clark,  ture  intended  to  authorize  a  proceeding 
2q  X.  J.  L.  96;  Easiey  v,  Whipple.  57  unreasonable  in  itself,  unless  the  inten- 
Wis,  485;  Haseltine  r.  Hewitt,  6i   Wis.  tion  is  indicated  in  express  terms. 
121;  Gelkey    v.   Cook,   60    Wis.     133;  1.  Woodward  t;.  Watts,  2   El.  &   Bl. 
Learned  v.  Corley, 43  Miss.  687;  Perry  458;  75  E.  C.  L.  457;  Johnson  v,  Hud- 
County  r/.  Jefferson  County,  94  III.  214;  son  River  R.  Co.,  49  N.  Y.  456;    Flint 
People  V.  Admire,  39  111.  251;  Foley  v.  River  Steamboat  Co.  v.  Foster,   5  Ga. 
Bourg,  10    La.  Ann.    129;    Storms  v.  194;  48  Am.  Dec.  248;  Collins  v.  Car- 
Stevens,  104   Ind.  46;  Jeffersonville  v.  man,  5  Md.  503;  Sturges  v.  Crownin- 
Weems,  5  Ind.  547;  Sawyer  v.  State,  shield,  4  Wheat.  (U.  S.)  202;  McClus- 
45  Ohio  St.    343;  State  v,    Hayes,  81  key  r.  Cromwell,  11  N.  Y.  593;    Blake 
Mo.  574;  Fusz  V.  Spaunhorst,  67  Mo.  v.  Heyward,  Bailey  Eq.  (S.  Car.)  211. 
256;    Potter    V.    Douglas   County,   87  In  Woodward  v.  Watts.  2  El.  &  Bl. 
Mo.  239.  457;   75   E.  C.   L.  457,   the   court,  by 
A  statute  which  exempted  one  swine  Crompton,  J.,  said :     *'  We  are  here  in 
from  attachment  and  execution   was  effect  to  apply  the  last  part  of  what 
held  to  apply    to  the    animal  when  has  been  called  the  *  golden  rule'  to 
killed.    The  court,  by  Parker,  C.  J.,  this  statute,  and  say  that,  though  the  • 
said :  **  What  could  have  been  intended  grammatical  sense  of  the  words  dis- 
bnt  the  sustenance  of  the  poor  family  qualifies  the  defendant,  yet  that  is  such 
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Against  Inconvenience, — There  is  a  presumption  against  a  leg- 
islative intent  to  establish  a  rule  of  action  which  would  be  at- 
tended with  inconvenience;*  and  where  the  language  of  a  statute 
is  ambiguous  and  admits  of  more  than  one  construction,  one  of 
which  leads  to  great  inconvenience,  the  court  may,  with  a  view  to 
avoid  such  inconvenience,  adopt  some  other  construction  ;  *  yet 

anabsurdity  that  the  grammatical  sense  ley,  ii  Pick.  (Mass.)  490;  Associates  of 

must  be  modified  to  avoid  it.  I  cannot  Jersey'  Co,  v.  Davison,  29  N.  J.  L.  415; 

apply  that    to  this  case.     I  have  great  Water  Comr's  v.  Hudson,  13  N.J.  Eq. 

doubt  as  to    what  the  legislature  may  420;  Divine  v,  Harvie,  7  T.   B.  Mon. 

have   intended:   and   I   do   not  know  (Ky.)  444;   18  Am.  Dec.  194;  Kerlin  f. 

that,  if  this  case  had  been  present  to  Bull,    i    Dall.    (Pa.)    178;    Bulkley  v. 

their  minds,  they  would  have  thought  Eckcrt,  3  Pa.  St.  368;  45  Am.  Dec.  650; 

this  a  fit  qualification.     But  supposing  Smith  r.  People,  47  N.  Y.  336;   People 

I    knew   what   the   legislature  meant,  x\  Canal  ComVs,  4  111.  153;  Gatty  r. 

and  that  it  was  not  what  the  words  in  Fry,  a  Exch.  Div.  265;  Rex  v.  Beeston, 

their  grammatical  sense  mean,  still  we  3T.  R.  594;  Patten  z\  Rhymer,  3  El.  & 

must  go  further,  and  find  some  words  El.  i ;  Corbet  v,  Haigh,  5  C.  P.  Div. 

that  may  express  their  real  intention ;  co;  lies  v.  West  Ham,  etc..  Committee, 

for  I  do  not  understand  the  rule  of  con-  8  Ci^  B.  Div.  69;  Whistler  r.  Forster,  14 

struction  to  go  so  far  as  to  authorize  C.  B.  N.  S.  348;  108  E.  C.  L.  246;  Aus- 

us,  where  the  legislature  have  enacted  tin  v.  Bunyard,  6  B.  &  S.  687;  1 18  E.  C. 

something  to  lead  us  to  an  absurdity,  L.  685. 

to  repeal  that  enactment  and  make  an-  A  Massachusetts  statute  enacted  that 

other  for  them,  if  there  are  no  w'brds  the  pilotage  in   the  harbor  of  Boston 

to  express  that  intention."  should  be  formed  into   two  divisions, 

Under  a  statute  which  had  changed  outward  and  inward,  and  imposed  a 
the  common  law  and  given  to  the  bus-  penalty  of  $50  on  any  person  commis- 
band  the  power  to  defeat  his  widow's  sioned  as  a  pilot,  who  undertook  to 
right  of  dower  by  his  will,  unless  she  bring  in  or  carry  out  of  said  harbor 
chose  to  renounce  it  by  her  express  any  vessel  drawing  nine  feet  of  water, 
dissent,  the  language  of  the  statute  be-  except  in  his  own  particular  branch, 
ing  broad  enough  to  comprehend  every  It  was  sought  to  recover  this  penalty 
widow  and  making  no  exception  in  fromapilot  for  undertaking  to  carry  out 
favor  of  one  who  is  non  compos  mentis,  of  the  harbor  the  U.  S.  frigate  **  Chesa- 
it  was  contended  that  it  could  ftpply  peake,"  he  being  commissioned  as  a  pi- 
only  to  a  widow  of  sound  mind,  since  lot  for  the  inward  division  and  not  for 
a  widow  who  is  insane  possesses  no  the  outward  division.  It  was  held  that 
discretion  and  is  incapable  of  express-  this  statute  did  not  extend  to  one  who 
ing  her  dissent.  But  the  court,  by  Ec-  pilots  a  public  vessel  of  war  of  the 
cleston,  J.,  said  :  '*  The  ill  effects  of  an  United  States — the  inconveniences  of 
opposite  theory  have  been  eloquently  subjecting  a  public  vessel  to  local  laws 
portrayed,  and  particularly  the  fear  of  respecting  pilotage  being  too  manifest 
subjecting  an  unfortunate  wife  to  the  to  need  enumeration.  Ayers  v,  Knox, 
danger  of   being  but  poorly  provided  7  Mass.  306. 

for  by  a  wealthy,  but  unfeeling,  hus-  In  Gatty  v.  Fry,  2  Exch.  Div.  267,  it 

band,  and  leaving  her  remediless.     It  was  held  that  under  the  Stamp   Act  of 

would  be  very  proper  that  the  supposed  1870,  the  question  of  the  sufficiency  of 

evil  or  hardship  should  exert  an  in  flu-  the  stamp  on  a  document,  and  thereby 

ence  in  giving  construction  to  a  statute,  its  admissibility  in  evidence,  was  to  be 

where    its   language  is   ambiguous  or  determined   by   looking  at   the  instru- 

doubtful.  but  when  plain  and  explicit,  ment  itself  alone;  a  contrary  conclusion 

care  should  be  taken  not  to  allow  such  would  have  introdbced  the  great  incon- 

considerations   to   exert  an  undue  in-  venience  of  stopping  the  trial  and  hold - 

fluence."  Collins  z\  Carman,  5  Md.  503.  ing  a  collateral  inquiry,  before  the  judge 

1.  U.  S.  V.  Fisher,  2  Cranch  (U.  S.)  could  determine  whether  the  stamp  was 

386;    Baltimore    v.   Root,  8   Md.  95;  sufficient. 

Langdon  v.  Potter,  3  Mass.  221 ;  Ayers  8.  Reg.  v.  Tonbridge,  13  Q^  B.  Div. 

V.  Knox,  7  Mass.  310 ;  Com.  v.  Slack,  342 ;  Carolina  Sav.  Bank  v.  Evans,  aS 

19  Pick.  (Mass.)  306 ;  Putnam  v.  Long-  S.  Car.  521. 
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where  the  terms  are  clear  and  explicit  and  admit  of  but  one  con- 
struction, the  court  is  not  at  liberty  to  supplement  any  real  or 
supposed  defect  in  the  statute  in  order  to  avoid  inconvenience, 
inasmuch  as  that  is  exclusively  within  the  province  of  the  legisla- 
tive department.* 

Against  Injustice. — And  in  conformity  with  the  foregoing  prin- 
ciples, wherever  a  statute  is  capable  of  two  constructions,  one  of 
which  would  work  manifest  injustice  and  the  other  would  work 
no  injustice,  it  is  the  duty  of  the  court  to  adopt  the  latter,*  as  it 
can  scarcely  be  presumed  that  an  injustice  was  within  the  legisla- 
tive intent.*     But  it  is  not  within  the  province  of  the  court  to 

1.  Rex  V.  Beeston,  3T.  R.  594;  Biffin  be  in  fault,  unless  the  circumstances  of 
V.  Yorke,  5  M.  &  G.  436 ',44  E.  C.  L.  the  case  made  such  departure  neces- 
232;  Carolina  Sav.  Bank  v,  Evans,  28  sary,  was  held  not  to  apply  to  a  vessel 
S.  Car.  521 ;  Dudley  t/.  Reynolds,  I  Kan.  which  had  violated  the  regulations 
285;  Jackson  z\  Lewis,  17  jfohns.  (N.  Y.)  by  not  having  up  any  side  lights  where 
475*1  Hyatt  r. Taylor,  42  N.  Y.  262;  this  neglect  could  not  possibly  have 
Ludewig  v.  Pariser,  4  Abb.  N.Cas.  (N.  contributed  to  the  accident.  The 
Y.)  246;  People  V.  New  York  Cent.  R.  Englishman,  3  P.  D.  18. 

Co.,  13  N.  Y.  78;  Thaxter  v.  Jones,  4  An  act  which  required  that  Chinese 

Mass.  574;  Putnam  v.  Longley,  11  Pick,  coming  to  this  country  should  obtain 

(Mass.)  489;  Bidwell  v.  Whitaker,    i  the  permission  of,  and  be  identified  as 

Mich.  479;  Douglass  v,  Essex  County,  being  entitled  to  come  by,  the  Chinese 

38  N.  J.  L.  216.  government,    and   in  each  case  such 

2.  Metropolitan  Asylum  Dist.  t/.Hill,  identity  to  be  evidenced  by  a  certificate 
6  App.  Cas.  208;  River  Wear  Com*rs  issued  under  the  authority  of  that 
V.  Adamson,  2  App.  Cas.  743 ;  Plum-  government,  would  not  apply  to  a 
stead  Board  of  Works  v,  Spackman,  13  Chinese  merchant  who  had  been  domi- 
Q^  B.  Div.  878;  Smith  v.  Great  West-  ciled  in  this  country  for  seventeen  years 
ern  R.  Co.,  3  App.  Cas.  165;  Reg.  v.  past  and  doing  a  large  business  here, 
Monck,  2  Qi  B.  Div.  555 ;  Moore  v.  and  who  had  gone  back  to  C/iitia  for 
Given,  39  Ohio  St.  661;  Holbrook  v.  the  purpose  of  visiting  his  relatives, 
Holbrook,  i  Pick.  (Mass.)  248;  Rich-  always  with  the  intention  of  returning 
ards  r.  Dagget,  4  Mass.  534;  Wassell  v,  to  thTis  country.  Chief  Justice  Fuller, 
Tunnah,  25  Ark.  loi;  Johnson  7^  Bush,  delivering  the  opinion  of  the  court, 
3  Barb.  Ch.  (N.  Y.)  238;  Lombard  v.  said  :**  Nothing  is  better  settled  than 
Young  Men's  Library  Assoc.  Fund,  73  that  statutes  should  receive  a  sensible 
Ga.  322;  Murray  v.  Gibson,  15  How.  construction,  such  as  will  effectuate 
(U.S.)  421;  Ham  v,  M'Claws,  i  Bay  the  legislative  intention,  and,  if  possi- 
(S.  Car.)  98;  Chandler  v,  Lee,  i  Idaho  ble,  so  as  to  avoid  an  unjust  or  an 
N.  S.  349.  absurd  conclusion."     Lau  Ow  Bew  i\ 

Where  the  inhabitants  of  a  school  United  States,  144  U.  S.  47. 

district  voted  for  an  assessment  for  the  8.  Ex  parte  Corbett,  14  (5h.  Div.  129; 

purpose  of  a  school  building,  and  be-  Reg.  v.  Morris,  L.  R.,  C.C.90;  Wright 

fore  the  assessment  had    been  levied,  v.  London  Omnibus  Co.,  2  Q^  B.  Div. 

they  were  formed  by  the  town  into  an-  271;  Hunt  v.  Lake  Shore,  etc.,  R.  Co., 

other  district,   it   was   held  that  they  112  Ind.  69;  Smith  v.  Moore,  90  Ind. 

were  not  liable  to  be  assessed  for  the  305;    Bradley  v.  People,  8  Colo.  599; 

money  so  voted,  as  otherwise  a  great  Harris  v,  Haynes,  30  Mich.  140;  Mc- 

injustice  might   be  done  them,  if  the  Lelland  v,  Shaw,  15  Tex.  319. 

district  to  which  they  belonged  then  Congress  passed  an  act  in  1850  for 

should  pass  a  vote  for  the  same  pur-  the  relief  of  a  number  of  our  citizens 

pose,  or  if  the  town  should  further  di-  who  had  been  captured  by  the  Mexican 

▼idethem  into  another  district.     Rich-  army  in  1842,  and  carried  by  them  pris- 

ards  v.  Dagget,  4  Mass.  534.  oners  into  their  country.     It  was  held 

Where  a  statute,  containing  regula-  that  this  could  not  possibly  embrace  all 

tions  for  preventing  collisions  at  sea,  those   persons   who   might   have  been 

provided  that  any  ship  which  infringed  temporarily  detained   or  under  arrest 

the  regulations  should  be  deemed  to  during  the  brief  stay  of  the  Mexican 
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add  provisions  not  found  in  the  statute,  for  the  purpose  of  pre- 
venting an  apparent  hardship.* 

It  has  been  said  that  injustice,  to  be  of  weight  in  the  construc- 
tion of  a  statute,  must  be  a  manifest  injustice,  so  that  it  must 

have  been  present  to  the  minds  of  those  who  were  passing  the 
statute.* 

Against  Absurdity, — There  is  a  strong  presumption  against 
absurdity  in  a  statutory  provision;  it  being  unreasonable  to  sup- 
pose that  the  legislature  intended  their  own  stultification.     So, 

when  the  language  of  an  act  is  susceptible  of  two  senses,  that 
sense  will  be  adopted  which  will  not  lead  to  absurd  consequences.* 

army  in   San  Antonio,  and  who  were  statute,  but  upon  the  legislature  which 

immediately  released  upon  their  retreat  enacted  it.     Briggs  v.  Easterly,  62  Barb, 

from  that  place,  as  it  could  not  be  sup-  (N.  Y.)  60. 

posed  that  the  legislature  intended  to  And  in   accordance   w^ith   the   same 

place  them  upon  the  same  footing  with  principles  of  natural  justice  and  equity* 

those  who  had  endured  the  hardships  a  statute   which  required   ^vtry    rail- 

of   imprisonment   in  Mexico.    Such   a  road  corporation  to  erect  and  maintain 

construction  would  be  contrary   to  all  fences  along  its  line  of  road,  and  enact- 

sense  of  justice  and  a  reflection  upon  ed  that  **8o  long  as  such  fences  shall 

the  legislature.     McLelland   v.  Shaw,  not  be  made  and  when  not  in  good  re- 

15  Tex.  319.  pair,  such  railroad  corporation  shall  be 

And  so  the  provisions  of  an  act  *'  re-  liable  for  the  damages  which  shall  be 

quiring  one  month^s  notice  to  be  served  done  by  the  agent  or  engines  of  such 

before  instituting  am'  proceeding  against  corporation,  to  cattle,  horses,  etc.,  therc- 

the  '  Metropolitan  Board  of  Works  '  or  on,"  could  not  be  construed  to  apply  to 

any  district  board,  in  respect  to  any-  every  case  where  the  fences  were  out  of 

thing  done  or  intended  to  be  done  un-  repair  at  the  time  of  the  injurj-,  as  if 

,dcr  their  parliamentary  power,"  did  not  some    malicious    person    in  the  night 

apply  to,  or  affect  the  rights  of,  a  man  should  throw  down  the  fence  and  allow 

who  sought  to  restrain  the  defendants,  the  owner's  cattle  to  escape  from  bis 

by  injunction,  from  running  their  sewer  fields  upon   the  railroad  track  and  be 

into  a  brook  which  ran  by  his  residence,  killed  ;  or  where  the  fences  should  be 

since  to  have  required  him  to  wait  for  a  swept  down  by  a  hurricane  and  before 

month  before  instituting  anj'  proceed-  the  company  had  time  to  rebuild  them 

ings  might  have  subjected  him  to  ir-  the  cattle  along  the  line  of  the  road 

reparable   damages,   which    could   not  should  escape  upon  it  and  be  killed;  but 

possibly  have  been  within  the  intention  only  to  cases  where  the  corporation  was 

of  the  legislature.  Atty.  Gen*l  T\Hack-  guilty  of  some  neglect  in  its  duty;  the 

ney  Local  Board,  L.  R.,  20  Eq.Cas.  626.  court  being  unwilling  to  impute  to  the 

Section  12  N.  Y.  Act  1848  (Laws  legislature  so  unjust  and  unreasonable 
1848,  ch.  40)  requires  an  annual  report  an  intent  as  a  contrary  construction 
to  be  made  by  every  corporation  or-  would  hold.  Murray  v.  New  York  Cent 
ganized  thereunder,  and  in  case  of  fail-  R.  Co.,  3  Abb.  App.  Dec.  (N.  Y.)  342. 
ure  in  this  respect  makes  the  trustees  1.  Cheyenne  County  v.  Bent  Coun- 
jointly  and  severally  liable  **for  all  the  t}',  15  Colo.  326;  Cooke  i\  School  Dis- 
debts  of  the  company  then  existing,  trict,  12  Colo.  458.  In  this  last  case,  it 
and  for  all  that  shall  be  contracted  be-  is  said  :  "The  courts  cannot  extend  the 
fore  such  report  shall  be  made."  This  provisions  of  law  enacted  for  an  en- 
language  is  broad  enough  to  include  tirely  different  purpose,  and  having  no 
debts  due  from  the  corporation  to  the  in-  such  object  in  view,  to  apply  to  a  case 
dividual  trustees,  nevertheless  it  could  in  order  to  furnish  the  relief  demanded, 
not  be  thought  that  it  was  the  intention  for  that  would  be  no  less  than  usurpa- 
of  the  legislature  to  enable  trustees,  by  tion.  When  courts  undertake  to  make 
means  of  their  own  neglect,  to  create  a  laws  for  *  hard  cases '  they  pass  out  of 
personal  liability  against  their  fellow  their  proper  sphere."  See  supra^  this 
trustees  for  their  own  claims  against  title.  Literal  Construction. 
the  corporation  ;  such  a  supposition  8.  Reg.  v,  Monck,  2  Q.  B.  Dtv.  555' 
would  be  not  only  a  reproach  upon  the  8.  Grey  v»  Pearson,  6H.  L.  Cas.6i; 
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River   Wear   ComVs  v.    Adamson,   2  would  make  it  necessary,  in  order  to 
App.  Cas.  743;  Ex  parte  Walton,  17  sustain    an    indictment,   to   aver  and 
Ch.  Div.  752  ;  Woodward  v.  Watts,  2  prove  that  the  board  of  health  or  se- 
El.  &  BI.  452  ;75  E.  C.  L.  452;  U.  S.  v.  lectmen  of   no  town  in  the  common- 
Fislier,  2  C ranch  (U.  S.)  400;  Sturges  wealth  had  given  license  to  do  the  act 
T'.  Crowninshield,  4  Wheat.  (U,  S.)  202;  complained  of.  The  consequence  would 
Oates  T'.  First  Nat.  Bank,  100  U.  S.  239;  be,  as  oral  testimony  alone  can  be  ad- 
Holy  Trinity  Church  v.  U.  S.,  143  U.  mitted  on  criminal  trials  of  facts  prov- 
S.  457;  People  r.  Davenport,  91  N.  Y.  able  by  witnesses,  that  the  officers  of 
574;   Alvord   r.   Lent,   23   Mich.  372;  every  town  to  the  number  of  three  or 
Sprowle   z\    Lawrence,   33   Ala.    674;  four  hundred  must  be  summoned  and 
Perry  County  ?».  Jefferson  County,  94  give  their  personal  attendance  in  the 
111.  214;    Philadelphia  v.   Ridge    Ave.  court  where  such  transaction  is  pend- 
Pass.  R.  Co.,  102  Pa.  St.  197;  Jefferson-  ing;  such  an  interpretation  would  lead 
ville  V,  Weems,  5  Ind.  547.  to  an  absurdity.     It  was  therefore  held 
By  an  absurdity  is  meant  that  which  sufficient  to  aver  that  the  defendant  was 
is  to  be  regarded  as  morally  impossible,  not  authorized  by  the  selectmen  of  the 
which  is  contrary  to  reason,  or,  in  other  town  where  the  body  had  been  buried, 
words,  which  could  not  be  attributed  to  Com.  i\  Loring,  8  Pick.  (Mass.)  369. 
men  in  their  right  senses.     Potter  v,  "  Immediate." — Section  5,  art.  29,  ch. 
Douglas  County,  87  Mo.  239.  29,  Gen.  Sts.  of  Kentucky^  makes   the 
Section  8  of  the  Massachusetts  Stat,  carrying  of  concealed  weapons  lawful 
1796,  enacts  that  the  master  of  a  vessel  "  when    the    person    has     reasonable 
may  refuse  the  assistance  of  the  pilot,  ground  to  believe  his  person,  or  the 
although  he  should  come  on  board   the  person  of  some  of  his  family,  or  his 
vessel  and  offer  to  pilot  her.     But  in  property,  is  in  immediate  danger  from 
such  case,  the  pilot  shall  be  entitled  to  violence   or  crime."     Section    17,  ch. 
half  the  pilotage  fees  and  shall  have  his  21,  of  the  Gen.  Sts,  of  that  state  pro- 
action  therefor  against  the  master.  And  vides ''  that  all  words  and  phrases  shall 
br  the  12th  section  of  the  same  statute,  be  construed  and  understood  accord- 
a  remedy  is  given  to  the  pilot  against  ing  to  the  common  and  approved  usage 
the  hull,  tackle,  etc.,  of  any  ship  he  maj'  of  language ;  but  technical  words  and 
have  piloted  if  his  fees  have  not  been  phrases  and  such  others  as  may  have 
paid.    It  was  held  that  this  statute  ap-  acquired   a   peculiar  and  appropriate 
plied  only  to  merchant  vessels  and  not  meaning  in  law,  shall  be  construed  and 
to  ships  of  war  of  the  United  States,  understood   according  to  such  mean- 
And  the  court  said:  "  Now  it  cannot  be  ing."    The  court  held  that  the  word 
supposed  that  the  legislature  meant  to  ^  immediate"  was  not  a  technical  word, 
subject  the  commander  of  a  frigate  to  and  that  to  give  it  its  common  and  ap- 
such  an  action,   when  upon  common  proved    meaning,  which    is   '*  instant, 
principles  of  law  such  commander  would  present,  without  the  intervention   of 
not  be  personally  liable  for  any  service  time,"  would  lead  to  these  absurd  con- 
done to  his  vessel;  the  government  and  sequences:  One  who  leaves  his  home 
not  the  agent  being  accountable  for  such  to  go  to  a  place  where  it  is  probable  or 
wnrice.     And  it  would  be  absurd  to  even  certain  that  he  will  meet  his  ad  ver- 
suppose  that  the   legislature  had   the  sary  whom  he  has  reasonable  ground 
power,  or  if  it  had,  would  have  exer-  to  believe  will  attempt  to  take  his  life 
cised  it,  to  detain  ships  of  war  of  the  whenever    opportunity   is    presented. 
United  States  engaged,  as  they  possi-  cannot,  at  the  moment  of  leaving  his 
Wjr  might  be,  in  expeditions  of  impor-  home,  or  at  any  time  before  he  comes 
tance  to  the  government."     Ayers  v.  into  the  presence  of  his  enemy,  be  said 
Knox,  7  Mass.  306.  to  be  in  immediate  danger  in  the  sense 
The  first  section  of  Massachusetts  in  which  that  phrase  is  ordinarily  used. 
Sts.  i8i4,ch.  175,  provides  that,  *' If  any  .     .     .     And  therefore  such  a  person 
person  not  being  authorized   by  the  could     not    lawfully  carry   concealed 
board  of  health  or  the  selectmen  of  weapons  while  going  from  his  home 
any  town  in  this  commonwealth,  shall  to  the  place  of  anticipated  meeting, 
knowingly  and  willfully  dig  up,  remove  but   must    go   unarmed,   or  with    his 
or  carry  away,  or  aid,  or  assist  in  dig-  arms  exposed  to   view,  until,  meeting* 
ging  up,  removing  or  carrying  away,  his  enemy,  he  is  in   present  danger; 
*ny  human  body,  or  the  remains  there-  and  then,  and  then  only,  he  may  law- 
0^"  such  person  shall  be  imprisoned,  fully  conceal   them,  and  when   again 
^*    This    provision    taken  strictly,  out  of  his  enemy's  presence  he  can  no 
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The  common  sense  of  man  approves  the  judgment  that  the  Bologn- 
ian  law,  which  enacted  that  "  whoever  drew  blood  in  the  streets 
should  be  punished  with  the  utmost  severity,"  did  not  extend  to 
a  surgeon  who  opened  the  veins  of  a  person  who  fell  down  in  the 
street  in  a  fit.*  The  same  common  sense  accepts  the  ruling  that 
the  Stat,  of  i  Edw.  II,  which  enacted  that  a  "  prisoner  who  breaks 
prison  shall  be  guilty  of  a  felony,"  did  not  extend  to  a  prisoner  who 
breaks  out  when  the  prison  is  on  fire — "for  he  is  not  to  be  hanged 
because  he  would  not  stay  to  be  burned."*  And  a  like  common 
sense  sanctions  the  ruling  that  an  act  which  punishes  the  obstruc- 
tion or  retarding  of  the  passage  of  the  mail,  or  its  carrier,  does 
not  apply  to  a  case  of  temporary  detention  of  the  mail  caused  by 
the  arrest  of  the  carrier  upon  an  indictment  for  murder.^ 

Where,  however,  that  which  is  directed  to  be  done  is  within  the 
sphere  of  legislation,  and  the  terms  employed  are  clear  and  ex- 
plicit, and  susceptible  of  but  one  interpretation,  the  consequences 
thereof,  if  absurd,  can  only  be  avoided  by  a  change  of  the  law 
itself,  to  be  effected  by  legislative  and  not  by  judicial  action.* 

Against  Ineffectiveness, — There  is  a  presumption  that  the  leg- 
islature intended  that  every  word  and  clause  in  a  statute  should 
be  of  some  force  and  effect ;  accordingly,  courts  will,  if  the  lan- 
guage will  reasonably  permit,  so  construe  a  statute  that  the  whole 

longer  lawfully  carry  them  concealed.  In  common  parlance,  *  willful  *  is  used  in 
It  was  therefore  adjudged  that  when  a  the  sense  of  intentional  as  distinguished 
person  has  reasonable  ground  to  be-  from  accidental  or  involuntary.  What- 
lieve  that  his  person,  or  the  person  of  ever  one  does  intentionally  he  does  will- 
some  member  of  his  family,  will  be  in  fully.  Is  it  used  in  that  sense  in  this 
immediate  danger  of  violence  or  crime  act  ?  Did  the  legislature  intend  to 
at  the  hands  of  another  whenever  that  make  the  intentional  opening  of  a  fence 
person  is  present,  then  he  may  lawfully  for  the  purpose  of  going  upon  the  land 
carry  concealed  arms  whenever  and  of  another  indictable  if  done  by  permis- 
wherever  he  has  reasonable  ground  sion,  or  for  a  lawful  purpose  ?  .  .  . 
to  apprehend  that  he  will  encounter  We  cannot  suppose  such  to  have  been 
such  person,  and  be  exposed  to  the  ap-  the  actual  intent.  To  adopt  such  a 
prehended  danger.  Bailey  v.  Com.,  ii  construction  would  put  a  stop  to  the 
Bush  (Ky.)  688.  ordinary  business  of  life.  The  language 
"  wmfoUy.'*— In  State  v.  Clark,  29  N.  of  the  act,  if  construed  literally,  evi- 
J.  L.  96,  the  act  under  consideration  dently  leads  to  an  absurd  result  If  a 
made  it  a  misdemeanor  to  "  willfully  "  literal  construction  of  the  words  be  ab* 
break  down  a  fence  in  the  possession  of  surd,  the  act  must  be  so  construed  as  to 
another  person.  The  defendant  was  in-  avoid  the  absurdity.  The  court  must 
dieted  under  that  statute.  The  defense  restrain  the  words.  The  object  designed 
was  that  the  act  of  breaking  down  the  to  be  reached  by  the  act  must  limit  and 
fence,  though  willful,  was  in  the  exer-  control  the  literal  import  of  the  terms 
cise  of  a  legal  right  to  go  upon  his  own  and  phrases  employed.'* 
land.  The  trial  court  rejected  the  tes-  1.  i  Co.  Lit.  18,  19,  and  note  (10); 
timony  offered  to  sustain  the  defense,  i  Bl.  Com.  ^o. 
and  the  supreme  court  held  that  this  8.  Plowden  10. 
ruling  was  error.  In  its  opinion  the  8.  U.  S.  v.  Kirby,  7  Wall.  (U.S.) 482. 
court  used  this  language :  **  The  act  of  4.  Bosley  v.  Mattingly,  14  B.  Mon. 
1855  in  terms  makes  the  willful  opening,  (Ky.)  72;  Douglass  v.  tssex  County, 
breaking  down,  or  injuring  of  any  fence  38  N.J.  L.  214.  In  this  latter  case  it 
belonging  to  or  in  the  possession  of  was  said  that  it  is  not  the  province  of 
another  person  a  misdemeanor.  In  courts  to  supervise  legislation  and  keep 
what  sense  is  the  term  *  willful '  used  ?  it  within  the  bounds  of  common  sense 
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may  stand  and  be  effective.*  To  this  end  words  have  been  sup- 
plied, or  rejected,  their  collocation  altered,  and  wrong  dates  and 
figures  corrected.*  But  if  the  language  is  precise  and  unambig- 
uous, a  construction  not  supported  by  it  will  not  be  adopted,  al- 
though the  consequence  will  be  to  defeat  partially  or  wholly  the 
purposes  of  the  act.* 

e.  As  TO  Including  the  Government.— The  government  is 
not  bound  by  a  statute  unless  named  therein.  Laws  are  prima 
facie  presumed  to  be  made  for  subjects  only,  and  the  government 
will  not  be  presumed  to  be  binding  itself  by  them  unless  this  in- 
tention affirmatively  appears.  In  England^  the  crown  is  not 
reached  except  by  express  words  or  by  necessary  implication  in 
any  case  where  it  would  be  ousted  of  any  existing  prerogative  or 
interest.*  And  so  in  the  United  States  the  states  and  national 
government  are  not  bound  by  a  general  statutory  provision 
whereby  any  of  their  prerogatives,  rights,  titles,  or  interests  will 

andpropHetj.  See  also  5«/ra,  this  title,  den,  in  Rex  t;.  Barham,  8  B.  &  C.  99, 

Literal  Construction;    infra^    Gram-  15  E.  C.  L.  157,  "may  in  this  particular 

matical  Construction.  case  operate  to  defeat  the  object  of  the 

1.  The  Emily  v.  The  Caroline,  9  act,  but  it  is  better  to  abide  by  this  con- 
Wheat.  (U.  S.)  381;  Cook  t;.  Hamilton  sequence  than  to  put  upon  it  a  con- 
County,  6  McLean  (U.  S.)  112;  In  re  struction  not  warranted  by  the  words 
New  York,  etc..  Bridge,  72  N.  Y.  527 ;  of  the  act,  in  order  to  give  effect  to  what 
People  V.  McGloin,  91  N.  Y.  241;  Peo-  we  maj'  suppose  to  have  been  the  in- 
plc  V.  Mat8ell,04  N.  Y.  179;  Nichols  v.  tention  of  the  legislature.*'  See  supray 
Halliday,  27  Wis.  406;  State  v.  Stinson,  this  title,  Literal  Construction, 

17  Me.  154;  State  v.  Blair,  32  Ind.  313;  4.  Broom^s    Legal     Maxims,   p.  72; 

Simmons  v.  California  Powder  W'ks,  7  Jenk.  Cent,  307 ;   Willion  v.  Berkeley, 

Colo.  285;  Chapman  t;.  State,   16  Tex.  Plowd.  236;   Atty.  Gen*l    v.    Donald- 

App.  76.  son,   10  M.  &    W.    117;    Atty.    Gen'l 

In  Ogden  v.  Strong,  2  Paine  (U.  S.)  v,  Allgood,  Parker  3;  Bacon's  Abr.,  tit. 

584,  it  was  said  that  in  the  construction  Prerogative,    E  5   (c);  Co.  Litt.  43b; 

of  a  statute,  every  part  of  it  must  be  Chitty*s  Prerogative  382 ;   Ayscough*& 

viewed  in  connection  with  the  whole  so  Case,  Cro.  Car.  526;  De  Bode  v.  Reg., 

as  to  make  all  the  parts  harmonize  if  13  Q.  B.  373;  66  E.  C.  L.  371 ;  Doe  v, 

practicable,  and  give  a  sensible  and  in-  Archbishop   of  York,  14  Q^  B.  81;  68 

telligible  effect  to  each.     Nor  should  it  E.  C.  L.  8i ;    Ledsam  v.  Russell,  i    H. 

be  presumed  that  the  legislature  meant  L.  Cas.  6S7;  Rex  v.  Allen,  15  East  333; 

that  any  part  of  the  statute  should  be  Huggins    v,    Bambridge,    Willes  241; 

without  meaning  or  without  force  and  Rex  v.  Wright,  i  Ad.  &  El.  437  ;  28  E. 

effect.  C.  L.  117;  Magdalen  College  Case,  n 

Blackstone  gives  this  illustration :  "If  Rep.  74;   R.  v.  Touchin,  2   Ld.  Raym. 

land  be  vested  in  the  king  and  his  heirs  1066;   Feather  v.  Reg.,  6  B.  &  S.  257; 

bv  act  of  Parliament,  saving  the  right  ii8*E.  C.  L.   257;    Dixon    v.  London 

of  A,  and  A  has  at  that  time  a  lease  of  Small    Arms   Co.,   i    App.   Cas.  632; 

it  for  three  years;  here  A  shall  hold  it  Tobin  t;.  Reg.,  32  L.  J.  216. 

for  his  term  of  three  years,  and  after-  It  is  to  be  presumed  that  the  legisla- 

wards  it  shall   go  to  the  king.      For  ture   does  not    intend   to  deprive   the 

this  interpretation  furnishes  matter  for  crown  of  any  prerogative  right  of  prop- 

every  clause  of  the  statute  to  work  and  erty  unless   it  expresses  its  intention  to 

operate  upon."     1  Bl.  Com.88.     See^«-  do  so  in  explicit  terms,  or  makes  the 

t^a,  this  title,  Literal  Construction.  inference    irresistible.     "Where,    there- 

2.  See  infra^  this  title,  Exceptional  fore,  the  language  of  the  statute  isgen- 
Construction,  where  the  subject  is  dis-  eral,  and  in  its  wide  and  natural  sense 
cussed  at  length,  with  a  large  collection  would  divest  or  take  away  any  preroga- 
of  cases  and  many  illustrations.  tive  or  right  from  the  crown,  it  is  con- 

3.  "  Our  decision,"  said  Lord  Tenter-  strued   so    as    to  exclude   that    effect* 
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be  impaired,  unless  by  express  words  or  irresistible  implication.* 
Thus,   the  Statutes   of   Limitation    are    no    bar    to    claims  by 

Bacon*6  Abr.,  tit.   Prerogative   E   5;  (U.  S.)  251.  See  also £x /ar/«  Russell, 

Cook's  Case,  Show.  308.  19  Ves.  165  ;  Ex  parte  Postmaster  Gen^l, 

1.  Bishop's  Statutory  Crimes,  ^  103;  10   Ch.   Div.   595;    Public   Schools  r. 
Sedg.  on  Const.- of  Statute  337  (3d  ed.) ;  Trenton,  30  N.  J.  Eq.  667 ;  U.  S.  v.  Wil- 
Water  Com'rs  v.  Hudson,  13  N.  J.  Eq.  son,  8  Wheat.    (U.  S.)  353;   Glenn  v, 
430;  Warren  R.  Co.  v.  State,  39  N.  T.  Humphreys,  4  Wash.  (U.  S.)  434;  Peo- 
i*.  353 ;  Morris,  etc.,  R.  Co.  T'.  Newark,  pie  v,   Rossiter,  4  Cow.  (N.  Y.)   143; 
10  N.  J.   Eq.  353;  Greenwich  v.  Eas-  People  v.  Herkimer,  4  Cow.  (N.  Y.) 
ton,  etc.,    R.  Co.,   24  N.  J.    Eq.   317;  345;  15  Am.  Dec.  379;  Com.  t».  Hutch- 
Bennett  r.  McWhorter,  3  W.  Va.  441;  inson,  10  Pa.  St.  466. 
Dollar  Sav.  Bank  v.  U.  S.,   19  Wall.  Eminent  Domain. — It  has  been  held 
(U.S.)    277;   U.  S.  T'.   Hewes,  Crabbe  that  acts  authorizing  a  corporation  gen- 
<U.  S.)   307;  U.  S.  V.  Greene,  4  Mason  erally  to  take  lands  for  the  purpose  for 
<U.  S.)  427;  U.  S.  V.  Hoar,  3   Mason  which  It  is  incorporated,  do  not  give 
(U.  S.)  314;  Gilman  v.  Sheboygan,  3  the  power  of  taking  lands  already  used 
Black    (U.  S.)   510;  U.   S.    v.    Shaw,  for  a  public  purpose,  unless  such  power 
39  Fed.   Rep.  433;  U.  S.  v.  Williams,  is  given  by  express  terms  or  by  neces- 
S  McLean  (U.  S.)  133 ;  U.S.  v.  Davis,  3  sary  inferences.    In  re  Cuxfield  Board, 
McLean  (U.  S.)  483;  People  v,  Herki-  19  Beav.  153;  Reg.  v,  McCann.  L.  R., 
mer,  4  Cow.  (N.  Y.)  345;  15  Am.  Dec.  3  Qj,  B.  677 ;  Com.  v.  Ei?e,  etc.,  R.  Co., 
379;  People  7'.  Rossiter,  4  Cow.  (N.  Y.)  27    Pa.   St.  339;    67   Am.    Dec.  471; 
143;  Com.  r.  Johnson,  6  Pa.  St.   136;  Pennsylvania  R.  Co.'s  Appeal,  93  Pa. 
Com.   V.   Hutchinson,  10  Pa.  St.  466;  St.  150;  State  r.  Montclair  R.  Co^  35 
Jones  XK  Tatham,  20  Pa.  St.  398;  Com.  N.  J.  L.  328;  Com.  v.  Boston,  etc.,  R. 
If.  Baldwin,  i  Watts  (Pa.)  54;  26  Am.  Co.,  3  Cush.  (Mass.)  35;  Boston  Water 
I^ec.    33;    Swearingen    v.    U.     S.,  11  Power  Co.  v.  Boston,  etc^  R.  Co.,  23 
Gill    &  J.    (Md.)  373;    State    v.  Mil-  Pick.  (Mass.)   360;  Little  Miami,  etc., 
burn,  9  Gill  (Md.)  105;  State  v.  Bank  R.  Co.  v.  Dayton,  33  Ohio  St.  510.  See 
of  Md.,  6  Gill  &  J.  (Md.)  3 16;  36  Am.  also  Com.  v.  Stevens,  10  Pick.  (Mass.) 
Dec.  561 ;  Doe  v,  Deavors,  11  Ga.  79;  348;  Com.  v.  Coombs,  2  Mass.  492. 
State  f.  Garland,  7  I  red.  (N.  Car.)  50;  A  railroad   corporation,   with    only 
Cole  V.  White,  32  Ark.  45 ;  Josselyn  v.  general  powers  to  locate  its  road  and 
Stone,  28  Miss.  753.                         "  take  lands  for  it,  may  cross  a  public 

In  State  v.  Kinne,  41  N.  H.  341,  it  is  highway,  upon  the  ground   that  it  is 

said  that,  '*The  state  here,  like  the  crown  presumed  the   legislature  so  intended 

in  England^  is  not  bound  by  a  provision  from  the  necessity  of  things.     Starr  v. 

of  a  general  statute  which  affects  its  pre-  Camden,  etc.,  R. 'Co.,  34  N.  J.  L.  592. 

rogatives,  rights,  or  interests,  unless  ex-  ConntieB — Municipalities. — In  Coler. 

pressly  named."     In   that  case  it  was  White  County,  32  Ark.  51,  it  is  said: 

held  that  under  a  general  provision  of  "  It  is  a  well  settled  rule  that  in  the 

the  statute  that  costs  shall  follow  the  construction  of  statutes  declaring  or 

event  of  every  action  or  petition  unless  affecting  rights  and  interests,  general 

otherwise  directed   by   law  or  by  the  words  do  not  include  the  state  or  af- 

court,    no   costs    could    be    recovered  feet  its  rights,  unless  it   be  especially 

against    the    state.     See  also   Reg.  x\  named,  or  it  be  clear  by  necessary  im- 

Beadle,  7  El.  &  Bl.  492;  90  E.  C.  L.  490.  plication  that  the  state  was  intended  to 

Discharge  In  Bankruptcy. — ''A  dis-  be  included ;  "  and  in  that  case  it  was 
charge  in  bankruptcy  under  a  statute  held  that  *' Counties  which  are  coropo- 
which  authorizes  the  government  to  nent  and  essential  parts  of  a  state  and 
prove  its  demands  against  the  bankrupt,  the  necessary  agencies  of  its  govern* 
and  declares  the  discharge  to  be  a  re-  ment,  embodiments  of  the  public,  are 
lease  *  from  all  debts,  claims,  liabilities,  no  more  embraced  in  the  general 
and  demands  which  were  or  might  have  words  of  the  statute  than  the  state  it- 
been  proved  '  and  *  a  full  and  complete  self.'*  Mr.  Bishop  says,  however,  that 
bar  to  all  suits  brought  on  any  such  *'  The  reasons  of  the  rule  that  in  the 
debts,  claims,  liabilities  or  demands,'  is  construction  of  statutes  general  words 
of  no  avail  against  a  suit  by  the  govern-  do  not  bind  the  state  would  seem  not 
ment."  Bishop  on  Statutory  Crimes,  §  in  general  to  extend  it  to  muoicipai 
103,  citing"  U.  S.  V,  Herron,  30  Wall,  corporations." 
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the  government,  unless  the  government  is  included  by  express 
words.^ 

It  is  said  that  the  aforesaid  presumption  does  not  apply  when 
the  act  is  made  for  the  public  good,  advancement  of  learning,  re- 
ligion and  justice,  relief  of  the  poor,  prevention  of  fraud,  or  sup- 
pression of  injury  and  wrong.*  But  it  is  probably  more  accurate 
to  say  that  the  government  is  not  excluded  from  the  operation 
of  a  statute  where  neither  its  prerogative  rights  nor  property. are 
in  question.^ 

1.  Lambert  v.  Taylor,  4  B.  &  C.  138;  and  which  enacted  that  writs  of  error 
10  E.  C.  L.  293 ;  Lindsay  v.  Miller,  6  upon  judgments  given  in  any  of  the  su- 
Pet.  (U.  S.)  666;  People  v.  Gilbert,  18  perior  courts  should  be  returned  to  the 
Johns.  (N.  Y.)  327,  note;  Com.  v,  exchequer  chamber,  was  held  to  apply 
Johnson,  6  Pa.  St.  136.  to  a  judgment  on  an  indictment;  al- 
%,  Bishop's  Statutory  Crimes,  ^  103 ;  though  the  crown  was  not  named  or  re- 
Chit.  Prer.  382  ;  Case  of  Ecclesiastical  ferred  to  in  the  act,  no  prerogative  was 
Persons,  5  Rep.  14a;  Lord  Berkeley's  affected  bj'  this  construction.  Rex.  v. 
Case  Plowd.  246;  Magdalen  College  Wright,  TAd.  &  El.  434;  28  E.  C.  L.  117. 
Case,  II  Rep.  70b  &  73a;  Rex  v.  When  a  state  steps  down  into  the 
Wright,  I  Ad.  &  £1.436;  28  E.  C.  L.  arena  of  common  business  in  concert  or 
117;  Mildmay's  Case,  6  Rep.  48;  Rex  in  competition  with  her  citizens,  she 
V.  Archbishop  of  Armage,  Stra.  516;  goes  divested  of  her  sovereignty,  and 
Doe  r.  Deavors,  11  Ga.  79;  Com.  v»  the  reason  for  the  maxim  »«//«!» /^m/c^j 
Boston, etc.,  R.  Co.,  3Cush.  (Mass.)  2^;  occurrit  regi  no  longer  applies.  Cal- 
Attj.  Gen'l  v.  Newman,  i  Price  43S;  loway  t>.  Cossart,  45  Ark.  81. 
Martin  v.  State,  24  Tex.  61.  See  also  In  Com.  v.  Garrigues,  28  Pa.  St.  12 ; 
Green  v,  U.  S.,  9  WaH.  (U.  S.)  655.  70  Am.  Dec    103,  it  was  held  that  the 

In  Atty.  Gen'l  v.  RadlofP,  10  Exch.  commonwealth  was  bound  by  a  statute 

84.  Pollock,  C.  B.,  said  :  **  The  crown  made  to  prevent  tortious  usurpations, 

is  not  bound  with  reference  to  matters  and  to  regulate  and  preserve  the  right 

affecting  its  property  or  person,  but  is  of  all  elections.     It  was  said  :  •*But  it 

bound  with  respect  to  the  practice  in  is  argued  that  the  commonwealth  is 

the  administration  of  justice."  not  bound  by  the  statute.     It  is  true 

In  Doe  r.  Deavors,  ii  Ga.  79,  it  was  that  the  general   rule  in   England  is 

decided  that  the  state  was  bound  by  acts  that  the  king  is  not  bound  by  a  statute 

exempting  certain  articles  of  personal  if  he  be  not  named  in  it.   But  this  rule 

property  from  levy  and  sale  for  debts,  so  has   many   exceptions.      All    statutes 

that  they  could  not  be  seized  and  sold  made  to  suppress  wrong,  to  take  away 

under  execution  for  taxes.     The  court  fraud,  to  prevent  the  decay  of  religion, 

Raid:  "In  our  judgment,  the  state  falls  to  prevent  tortious  usurpations,  or  to 

within  the  operation  of  a  public  law,  secure  to   electors  the  right  to  make 

passed  for  the  benefit  of  the  poor,  and  free  election,  are  excepted  out  of  this 

the  state  falls  within  the  policy  of  our  rule  in  England^  and  bind  the  king,  al- 

own  legislation  upon  this  subject-mat-  though   he  be   not  named.     5  Coke's 

ter.'-    See  also  State  r.  Pitts,  51   Mo.  Rep.  14b;  Dwarris  on  Statutes,  27,  28. 

133;  State   V.   Geddis,  44    Iowa   537;  The  act  of  1854  comes  within  the  spirit 

Hume  f.  Gossett,  43  111.  297;  Loomis  of  several  of  these  exceptions.     In  ad- 

z'.  Gerson,  62  111.  II.  dition  to  this,  the  subject-matter,  be- 

3.  For  a  number  of  old  English  stat-  ing  one  in  which  the  commonwealth 

utes  which  were  held  to  apply  to  the  is  the  chief  party  in  interest,  plainly 

crown,  although  the  crown  was  not  ex-  indicates  an  intention  to  bind  the  state. 

pressly  named  therein,  see  Bacon's  Abr.  If  this  were  not  the  construction,  the 

tit.  Prerogative  E  5.  statute  would  be  almost  inoperative." 

Statutes  establishing  general  rules  of  In  U.  S.  v.  Knight,  14  Pet.  (U.  S.) 

procedure   in  civil  actions   have  been  315,  it  was  said :  **  Without  undertak- 

l^eld  to  bind  the  government.    Green  ing  to  lay  down  anv  general  rule  as 

J'- U.  S.,  9  Wall.  (U.  S.)  655;  Fink  v,  applicable  to  cases  o/this  kind,  we  feel 

O'Neil,  loiS  U.  S.  272.  satisfied  that  when,  as  in  this  case,  a 

An  English  statute  which  was  passed  statute  which  proposes  only  to  regu- 

for  the  better  administration  of  justice,  late  the  mode  of  proceeding  in  suits, 
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/.  As  TO  Grammatical  Construction.— It  is  an  elementary 
rule  in  the  construction  of  statutes  that  phrases  and  sentences  are 
to  be  construed  according  to  the  rules  of  grammar,  the  presump- 
tion being  that  they  were  used  by  the  law  makers  according  to 
their  grammatical  import.*  This  rule  of  construction,  however, 
must  give  way  to  the  manifest  intention  of  the  legislature,  and 
grammatical  sense  and  structure  of  the  sentences  will  not  be  ad- 
hered to  if  inconsistent  with  declared  purpose,  or  if  to  do  so  would 
involve  inconsistency  or  absurdity.* 

does  not  divest  the  public  of  any  right,  expressed    intention    or    any  declared 

does  not  violate  any  principle  of  public  purpose  of  the  statute,  or  if  it  would 

policy,  but  on  the  contrary  makes  pro-  involve  any  absurdity,  repugnancy  or 

vision  in  accordance  with  the  policy  inconsistency  in  its  change  of  provis- 

of  the  government,  as  enacted  by  many  ions,  the  grammatical  sense  must  then 

acts  of  previous  legislation,  to  conform  be  modified,  extended  or  abridged,  so 

to  state  laws  in  giving  persons  impris-  far  as  to  avoid  such  inconsistencies,  but 

oned  until  their  execution  the  privi-  no  further." 

lege  of  jail  limits,  we  shall  best  carry  In  Mattison  v.  Hart,  14  C.  B.  385 ;  78 

into  effect  the   legislative   intent   by  E.  C.  L.  383,  Jarvis,  C.  J.,  said :  **It  is 

construing  the  executions  at  the  suit  a  golden  rule  of  construction  to  give  to 

of  the   United  States  to  be  embraced  words  used  by  a  legislature  their  plain 

within  the  act  of  1828."  and  natural  meaning,  unless  it  is  mani- 

1.  Bacon's  Abr.  Statutes  1,2;  Mac-  fest  from  the  general  scope  and  inten- 
Dougall  V,  Paterson,  11  C.  B.  755;  73  tion  of  the  statute  that  injustice  and 
E.  C.  L.  755;  Mattison  v.  Hart,  14  C.  absurdity  will  result  from  so  construing 

B.  385;  78  E.  C.  L.  383 ;  Christopherson     them." 

V.  Lotinga,  15  C.  B.  N.  S.  809;  109  E.  In  Abel  v.  Lee,  L.  R.,  6  C.  P.  371, 

C.  L.  808;  Everett  r.  Wells,  2  M.  &  G.  Willes,  J.,  said  :  '*  No  doubt  the  general 
269;  Smith  V.  Bell,  10  M.  &  W.  378;  rule  is  that  the  language  of  an  act  is  to 
Becke  v.  Smith,  3  M.  &  W.  195;  War-  be  read  according  to  its  ordinary  gram- 
burton  V.  Loveland,  i  H.  &  B.  648;  matical  construction,  unless  so  reading 
Richards  v.  McBride,  8  Q.  B.  Div.  119;  it  would  entail  some  absurdity,  repug- 
CuU  V.  Austin,    L.  R.,  7  C.   P.  234;  nancy  or  injustice." 

Waugh    V,  Middleton,   8    Exch.   356;  An  act   provided   that   *'any  person 

Dame's  Appeal,  62  Pa.  St.  422;  Newell  acting  in  contravention  of  this  section 

V,  People,  7  N.  Y.  97.  shall  forfeit  all  fish  taken  by  him,  and 

2.  Eyston  v.  Studd,  2  Plowd.  463;  any  net  used  by  him  in  taking  the  same." 
Reg.  V.  Frost,  9  C.  &  P.  129;  38  E.  C.  In'  Ruther  f.  Harris,  1  Exch.  Div.  97, 
L.  70;  Atty.  Gen'l  v,  Lockwood,  9  it  was  held  that  the  purpose  of  the  act 
M.  &  W.  378;  Miller  i\  Salomon,  7  should  not  be  defeated  by  adhering  to 
Exch.  475;  Becke  v.  Smith,  2  M.  &  W.  the  grammatical  construction  of  the 
195;  Wright  V.  Williams,  i  M.  &  W.  sentence;  and  the  court  construed  the 
199;  Hollingworth  ?».  Palmer,  2  Exch.  words  "used  by  him  in  taking  the  same" 
267;  Ex  parte  Rashleigh,  2  Ch.  Div.  to  mean  "  used  for  the  purpose  of  taking 
13;  Abel  V.  Lee,  L.  R.,  6  C.  P.  371;  the  same,"  where  defendant  had  fished 
Brown  v,  Barry,  3   Dall.  (U.  S.)  365;  but  caught  nothing. 

Jackson  v.  Topping,  i  Wend.  (N.  Y.)  In  Kelly  v.  McGuire,  15  Ark.  588,  it 
388;  19  Am.  Dec.  515;  People  v.  Gates,  was  said:  "It  would  be  unsafe  to  con- 
56  N.  Y.  387  ;  Fisher  v,  Connard,  100  strue  a  statute  according  to  mere  gram- 
Pa.  St.  69 ;  Gyger's  Estate,  65  Pa.  St.  matical  rules  or  to  rely  on  the  punctu- 
311;  People  v."  Hill,  3  Utah  334;  George  ation  as  any  material  aid  in  ascertain- 
V.  Board  of  Education,  33  Ga.  344.  ing  the  true  meaning.  Neither  bad 
In  Warburton  v.  Loveland  i  H.  &  B.  grammar  nor  bad  English  will  vitiate 
648,  it  was  said  :  "  It  is  a  rule  in  the  a  statute  any  more  than  a  deed." 
construction  of  statutes  that,  in  the  first  In  Fisher  v.  Connard,  100  Pa.  St.  69. 
instance,  the  grammatical  sense  of  the  Paxson,  J.,  said  :  "  The  grammatical 
words  is  to  be  adhered  to.  If  that  is  construction  of  a  statute  is  one  mode  of 
contrary  to  or  inconsistent  with  any  interpretation,  but  it  is  not  the  only  mode 
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Neither  bad  grammar  nor  bad  English  will  defeat  the  operation 
of  a  statute.^  In  accordance  with  strict  grammatical  construc- 
tion, qualifying  words  and  phrases  should  be  confined  to  their 
next  antecedent,  in  the  absence  of  punctuation  showing  a  differ- 
ent intent.*  This  rule  is  frequently  of  no  effect,  and  indeed  is  so 
often  disregarded  that  the  contrary  might  seem  to  be  established ; 
but,  whatever  be  the  rule,  it  is  subservient  to  the  real  purpose  of 
the  statute;  and  qualifying  words  and  phrases  may  be  extended 
to  all  the  parts  of  the  sentence,^  and  even  to  words  in  other  sec- 

and  it  is  not  alwajs  the  true  mode.  We  v.  Tuttle,  24  N.  H.  23 ;  Fisher  v.  Con- 
may  assume  that  the  draughtsman  un-  nard,  100  Pa.  St.  63;  Waters  v.  Camp- 
derstood  the  rules  of  grammar,  but  it  is  bell,  4  Sawy.  (U.  S.)  121, 
not  always  safe  to  do  so."  And  declar-  A  statute  making  provision  for  the 
ing  the  construction  of  a  statute  in  adoption  of  a  statute  by  a  city  or  town, 
question,  said,  *'and  if  this  makes  good  required  that  it  should  be  adopted  "  at 
law,  the  grammatical  construction  is  a  legal  meeting  of  the  city  council  of 
not  so  important.*'  the  city  or  the  inhabitants  of  the  town, 

In  Gyger*s  Estate,  65  Pa.    St.  313,  called  for  that  purpose."     In  Quinn  % 

Sharswood,J.,  said: '*  It  is  better  always  Lowell    Electric     Light     Corp.,     140 

to  adhere  to  a  plain,  common-sense  in-  Mass.  106,  it  was  held  that  the  clause 

terpretation  of  the  words  of  a  statute  "called  for  that  purpose  "applied  to  the 

than  toapply  to  them  refined  and  techni-  meeting  of  the  inhabitants  only;  but 

cal  rules  of  grammatical  construction."  this  decision   was  upon  the  ground  of 

Improper  Tense. — A  different  tense  the  purpose  of  the  statute  rather  than 
may  be  adopted  than  that  used  in  a  upon  any  grammatical  rule, 
statute  when  the  real  intention  of  the  A  statute  authorized  the  town  or/ 
legislature  calls  for  it,  as  in  Maysville,  city  to  appropriate  money  for  suitable 
etc.,  R.  Co.  v.  Herrick,  13  Bush  (Ky.)  buildings  or  rooms,  and  for  thefounda- 
123.  Where  a  statute  provided  that  "a  tion  of  a  library,  a  sum  not  exceeding 
married  woman  who  shall  come  to  this  one  dollar  for  each  of  its  ratable  polls, 
commonwealth  without  her  husband,"  In  Dearborn  v.  Brookline,  97  Mass. 
etc,  it  was  held  that  the  effect  of  the  469,  it  was  held  that  the  words  "  not 
statute  must  not  be  confined  by  gram-  exceeding"  did  not  necessarily  qualify 
matical  construction ;  but  it  being  the  or  limit  the  entire  clause;  but  in  this 
purpose  of  the  statute  to  extend  the  case  also  the  question  was  settled  upon 
rights  given  there  to  those  who  had  consideration  of  the  intention  of  the 
come  as  well  as  to  those  who  should  legislature,  rather  than  upon  the  gram- 
come,  it  should  be  so  construed  as  to  matical  structure  of  the  sentence, 
give  it  that  effect.  A  statute  provided  that  "  The  annual 

An  act  provided  that  '*  25,000  acres  of  meeting  for  election  of  officers  shall  be 

land  shall  be  allowed  for  and  given  to  held  on  the  first  Sunday  of  July  in  each 

Major  General  Nathaniel  Greene."    In  year,  and  the  monthly  meeting  shall  be 

Rutherford  v.  Greene,  2  Wheat.  ( U.  S.)  held  on  the  first  Tuesday  of  each  month 

196,  it  was  held  that  the  land  was  given  at   half  past  seven  o'clock  p.  m."    It 

by  force  of  that  act — ^that  the   words  was  held  that  the  real  purpose  of  the 

were  words  of  absolute  donation,  and  act  was  to  define  the  hour  of  the  month- 

the  gift  not  dependent  upon  future  legis-  h' meeting  only.     States.  Conklin,  34 

lation.  Wis.  2f. 

1.  Kelly  V.  McGuire,  15  Ark.  588;  3.  Ebys  Appeal,  70  Pa.  St.  311;  Cox- 
Garrigus  v.  Parke  County,  39  Ind.  76;  son  v.  Doland,  2  Daly  (N.  Y.)  66; 
Murray  v.  State,  3i  Tex.  App.  620;  57  Hart  v.  Kennedy,  15  Abb.  Pr.  (N.  Y.) 
Am.  Rep.  623.  290:   Gyger's   Estate,  65  Pa.   St.  311; 

2.  Dwarris  on  Stat.  590,  591 ;  Stein-  Dearborn  v,  Brookline,  97  Mass.  470. 
land  V.  Hopkins,  9  M.  &  W.  178;  Cush-  In  State  i'.  Jernigan,  3  Murphy 
ing  V,  Worrick,  9  Graj'  (Mass.)  3S5;  (N.  Car.)  18,  Taylor,  C.  J.,  said: 
Slate  r.  Jernigan,  3  Murphy  (N.  Car.)  *'  The  rule  of  grammar  that  words  shall 
18;  State  I'.  Brown,  3  Hiesk.  (Tenn.)  i ;  be  referred  to  the  next  antecedent,  has 
Gyger's  Estate,  65  Pa.  St.  311 ;  State  r\  been  adopted  and  enforced  in  the  law 
Conklin,  34  Wis.  25.     See  also  Fowler  from   an  early  period,  and  has  had  a 
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tions  to  effectuate  the  legislative  intention,  which  is  the  true  end 
of  all  rules  of  construction.* 

"Or"  and  ''And,'' — The  disjunctive  particle  "or"  and  the 
conjunction  "  and  "  should  not  be  treated  as  interchangeable,  and 
are  not  to  be  substituted  the  one  for  the  other,  except  when  it  is 
apparent  that  they  are  used  indifferently.  Where  it  is  clear  that 
they  have  been  so  used,  and  the  intention  of  the  legislature  re- 
quires them  to  be  so  construed,  courts  will  not  hesitate  to  inter- 
pret  "  and  **  as  meaning  "  or,*'  and  vice  versa?" 

g.   Same  Language  and  Change  of  Language.' — When  an 

act  or  part  thereof  which  has  received  a  judicial  interpretation  is 
re-enacted  in  the  same  terms,  or  where  words  used  in  a  statute 
have  a  definite  and  well-known  meaning  in  law,  that  construction 
or  that  meaning  must  be  considered  to  have  the  sanction  of  the 
legislature  unless  the  contrary  appears.* 

direct  influence  upon  the  decisions  of  1.  U.  S.  v.  Babbit,  i  Black  (U.  S.) 

•many  cases.    But  much  to  the  credit  of  55;  State  v,  Forney,  21  Neb.  226;  State 

the  sages  of  the  law,  it  has  uniformly  v.   Zanesville,  etc.,  Turnpike   Co.,  16 

been  received  and  practiced  upon  with  Ohio  St.  320;   Matthews  r.  Com.,  18 

its  proper  limit  and  qualification  so  as  Gratt.  (Va.)  989. 

to  fulfill  the  intention  of  the  legislature  2^  See  And,  vol.  i,  p.  569;   Or,  voL 

in  civil  matters,  to  ascertain  the  design  17,  p.  318.    See  also  McConky  v.  Al- 

of  parties  in  private  contracts,  and  to  exandriaCounty,  56Cal.83;  Union  Ins. 

furnish  a  rational  exposition  of  every  Co.  v.  U.  S.,  6  Wall.  (U.  S.)  759;  Com. 

^  instrument,  public  or  private,  that  called  v,  GritBn,  105  Mass.  185;  State  v.  Pool, 

for  the  judgment  of  the  court."  74  N.  Car.  403;  State  v.  Custer,  65  N. 

The  act  establishing  the  metropolitan  Car.  339;  Bollin  v.  Shiner,  12   Pa.  St 

police  provided  that  *' no  person  holding  205 ;  Barker  xk  Esty,  19  Vt.  131. 

office  under  this  act  shall  be  liable  to  8.  See  also  infra^  this  title.  Adopted 

military  or  jury  duty,  nor  to  arrest  on  Statutes^  Context. 

civil  process,  or  the  service  of  subpoenas  4.  Mansell  v.  Reg.,  8  Ei.  &  Bl.  93;  92 

from   civil   courts,  whilst  actually  on  E.  C.  L.  92;  ^*/flr/<?  Campbell,  L.  R., 

duty."     In  Hart  v.  Kennedy,  14  Abb.  5  Ch,  706;  Williams  v.  Lear,  L.  Rn  7 

Pr.    (N.    Y.)  432,  it   was    held    that  Q^   B.  285;   Ex  parte  Thorne,  3  Ch. 

this  provision  should  be  read  as  mean-  Div.  458 ;  Ex  parte  Attwater,  5  Ch. 

ing,  "  nor  whilst  actually  on  duty  to  ar-  Div.  30;   Greaves  v,  Tofield,  14  Ch. 

rest  on  civil  process,  or  to  service  of  Div.  571;   Bustros  v.  White,  i  Q^  B. 

Bubpcenas  from  civil  courts."  Div.  425 ;   Dale's  Case,  6  Q.  B.  Div. 

General  Words  and  Bxpresslons.— It  453;  Barlow  v.  Teal,  15  Q.  B.  Div.  403; 

seems  to  be   the  rule  in   construction  Clark  v.  Wallond,  52  L.  j.  Q^  'Q.'ui*^ 

that  general  words  and  expressions  at  The  Abbotsford,  98  U.  S.  440;  U.  o.  r. 

the  end  of  a  sentence  qualify  the  whole.  Mooney,  116  U.  S.  104;  U.  S.  r.  Cen- 

Dwarris  on  Statutes,  704;  Rex  v.  Ship-  tral  Pac.  R.  Co.,  118  U.  S.  235;  U.  S. 

ton,  8  B.  &  C.  94;  15  E.  C.   L.   155;  v.  Wilson,  Baldw.  (U.  S.)  95;  The  Dev- 

Great  Western  R.  Co.  v.  Swindon,  etc.,  onshire,  13    Fed,   Rep.  39;   Duramus 

R.  Co.,  9  App.  Cas.  808.  X).   Harrison,  26  Ala.  326;   Ex  parte 

In  Coxson  v.  Doland,    2  Daly    (N.  Banks,  38  Ala.  28;  Anthony  r.  State, 

Y.)  68,  Daly,  J.,  said  :  '*  The  grammati-  29  Ala.  27 ;  Glass  v.  State,  30  Ala.  531 ; 

cal  rule,  which  is  also  the  legal  rule  in  Bank  of  Mobile  v.  Meagher,  33  Ala. 

construing  statutes,  is  that  where  gen-  622;  O'Byrnes  v.  State,  51  Ala.  25;  Ex 

eral  words  occur  at  the  end  of  a  sentence  parte  Roundtree,  51  Ala.  42  ;  Ex  parte 

they   refer   to  and  qualify  the   whole.  Matthews,   52    Ala.    51;    Woolscy  v. 

While  if  they  are  in  the  middle  of  the  Cade,  54  Ala.  378;  25  Am.  Rep.  711; 

sentence  and  sensibly  apply  to  a  par-  Huddleston   v.    Askey,   56   Ala.   218 J 

ticular  branch  of  it  they  are  not  to  be  Posey  z\  Pressley,  60  Ala.  243 ;  Morri- 

extended  to  that  which  follows."     Cit-  son  v.  Stevenson,  69  Ala.  448;  Snider 

ing  Rex  v,  Shipton,  8  B.  &  C.  94;  15  E.  v,   Burks,  84  Ala.  57;   McKenzie  v. 

C.  L.  155 ;  Dwarris  on  Stats.  704.  State,  11  Ark.  594;  People  v,  Webb,  38 
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Cal.  467;  In  re  Baker,  55  Cal.  303;  Eck  ing  to  the  sense  in  which   they  have 

:-.  Hoffman,  55  Cal.   502;    Harvey  v.  been  so  previously  used,  although  that 

Travellers'    Ins.  Co.  (Colo.  1893),  32  sense  may  vary  from  the  strict  literal 

Pac.  Rep.  935;  State  v,  Swope,  7  Ind.  meaning  of  the  words.      Ruckmaboye 

91;  Indianapolis,  etc.,  R.  Co.  v.  Guard,  v.   Lulloobhoy    Mattichand,  8  Moore 

34  Ind.  222;    County    Seat  of    Linn  P.  C.  4. 

County,  15  Kan.  500;  State  v.  Brewer,  When  words  are  used  in  a  statute 

22  La.  Aiin.  273 ;  Myrick  y.  Hasey,  27  which,  when  used  in  reference  to  the 

Me.  9;  46  Am.  L>ec.  583;  Cota  t;.  Koss,  same   subject,  have   obtained   a   fixed 

€6  Me.  161 ;  Tuxbury's  Appeal,  67  Me.  and  definite  meaning  at  common  law, 

269:  State  7*.  Cumberland  County,  78  the  inference  is  that  thej' were  intended 

Me.   C03;   McKee  v.  McKee,   17   Md.  to  be  used  in  their  common-law  sense. 

352;  Merchants'  Bank  v.  Cook,  4  Pick.  Ex  parte  Vincent,  26  Ala.  145  ;  62  Am. 

(Mass.)  413;  Com.  v.  Hartnett,  3  Gray  Dec.   714.     See  also   infra^  this  title, 

(Mass.)   451;    Grace    r.    McElroy,    i  Technical  Terms. 

Allen  (Mass.)  566;  Cronan  v,  Cotting,  Code. — The  re-enactment,  in  a  code, 
104  Mass.  248;  6  Am.  Rep.  232  ;  Low  of  provisions  substantially  the  same  as 
V.  Blanchard,  116  Mass.  274;  Collins  those  contained  in  former  statutes,  is 
f.  Wilhoit,  35  Mo.  App.  585 ;  Gould  v,  the  legislative  adoption  of  a  known 
Wise,  18  Nev.  253;  Tomson  v.  Ward,  and  judicial  construction.  Duramus 
1  N.  H.  12;  Mooers  v.  Bunker,  29  N.  v.  Harrison,  26  Ala.  326;  Ex  parte 
H.420;  Frink  v.  Pond,  46  N.  H.  126;  Banks,  28  Ala.  28;  Anthony  v.  State, 
Murphy's  Case,  23  N.  J.  L.  180;  Perkins  29  Ala.  27 ;  Bank  of  Mobile  v.  Meagher, 
V.  Smith.  n6  N.  Y.  441;  Hakes  v,  33  Ala.  622;  Huddleston  v,  Askey,  56 
Peck,  30 How.  Pr.  (N.  Y.)  104;  Adams  Ala.  218;  Posey  v,  Pressley,  60  Ala. 
T'.  Turrentine,  8  Ired.  (N.  Car.)  147;  243;  Morrison  v.  Stevenson,  6g  Ala. 
Bridgers  v.  Taylor,  102  N.  Car.  86;  448;  Snider  r^.  Burks,  84  Ala.  57 ;  Pot- 
Gray  V,  Askew,  3  Ohio  480;  Turney  v,  ter  v.  State,  92  Ala.  40. 
Yeoman,  14  Ohio  218;  Grogan  v,  English  and  French  Texts. — In  con- 
Garrison,  27  Ohio  St.  63;  Bulkley  f.  struing  those  parts  of  the  Louisiana 
Stephens,  29  Ohio  St.  622;  State  ii»  Code  which  re-enact  provisions  orig- 
lackson,  36  Ohio  St.  286;  Gonder  -y.  inally  enacted  in  both  French  and  Eng- 
Estabrook,  33  Pa.  St.  375;  Com.  v»  lish,  both  texts  may  be  taken  into  con- 
Lehigh  Valley  R.  Co.,  104  Pa.  St.  89;  sideration  to  aid  in  ascertaining  their 
Evans  v.  Ross,  lo  Pa.  St.  235;  Apple  v,  meaning  as  parts  of  one  law;  and  ob- 
Apple,  I  Head  (Tenn.)  352;  Munson  scurities  or  ambiguities  in  the  Eng- 
V.  Hallowell,  26  Tex.  484 ;  84  Am.  Dec.  lish  text  may  be  often  cleared  up  by 
582;  Timmins  v.  Bonner,  58  Tex.  558;  referring  to  the  greater  precision  of 
Sanders  v.  Bridges,  67 Tex. 94;  Hussey  the  French  text;  although,  if  the  two 
V.  Moser,  70  Tex.  44;  Harrington  v,  texts  cannot  be  reconciled,  the  English 
Smith,  28  Wis.  43.  must    prevail.     Hudson   v.   Grieve,   i 

If  an  act  of  Parliament  uses  the  same  Mart.  (La.)  143;  State  v.  Dupuy,  3 
language  which  was  used  in  a  former  Mart.  (La.)  177;  Breedlove  t'.  Turner, 
act  of  Parliament  referring  to  the  same  9  Mart.  (La.)  353 ;  Chretien  v,  Theard, 
subject  and  passed  for  the  same  pur-  2  Mart.  N.  S.  (La.)  582;  Borel f. Borel, 
pose  and  for  the  same  object,  the  safe  3  La.  30;  Durnford  v,  Clark,  2  La.  128; 
and  well-known  rule  of  construction  is  State  v.  Moore,  &  Rob.  (La.)  qi8 ;  State 
to  assume  that  the  legislature  in  using  v.  Mix,  8  Rob.  (La.)  549;  State  v.  El- 
well-known  words  upon  which  there  lis,  12  La.  Ann.  390;  State  v.  Judge  of 
have  been  well  known  decisions,  used  Eighth  Dist.  Ct.,  22  La.  Ann.  581; 
those  words  in  the  sense  which  the  Lafourche  Parish  v,  Terrebonne  Par- 
decisions  have  attached  to  them,  ish,  34  La.  Ann.  1233.  See  also  Viter- 
Greaves  v,  Tofield,  14  Ch.  Div.  571 ;  bo  x/.  Friedlander,  120  U.  S.  707. 
Clark  V.  Wallond,  52  L.  J.,  Q^  B.  323.  OonsUtation. — When  a  constitutional 

Where  vrords  have  been  long  used  provision  has  received  a  settled  judi- 

in  a  technical  sense  and  have  been  ju-  cial  construction  and  is  afterwards  in- 

dicially  construed   to  have  a  certain  corporated  into  a  new  or  revised  con- 

Qieaning,  and   have  been   adopted  by  stitution,  it  must  be  presumed  to  have 

(he  legislature    as   having  a  certain  been  retained  with  the  knowledge  of 

meaning  prior  to  the  particular  statute  that  construction ;  and  the  courts  will, 

in  which  they  are  used,  the  rule  of  con-  therefore,  feel  bound  to  adhere  to  that 

struction    requires  the  words  used  in  construction.   j&x/ar/«  Roundtree,  51 

«uch  statute  to   be  construed  accord-  Ala.  42. 
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In  the  amendment,  re-enactment,  or  revision  of  a  statute  a 
mere  change  of  phraseology  works  no  change  in  the  established 
interpretation  thereof,  unless  it  clearly  appears  that  such  was  the 
intention  of  the  legislature.*     Nor  will  the  omission  of  a  material 

Funotuatlon. — A  semicolon  was  used  Du  Bois  v.  Brown,  i  Dem.  (N.  Y.)  317; 
in  a  certain  section  of  a  code.  This  Dominick  v.  Michael,  4  Sandf.  (N.  Y.) 
section  was  divided  into  two  members  408;  Taggard  v,  Roosevelt,  2  E.  D. 
by  the  construction  of  the  court.  The  Smith  (N.  Y.)  102;  8  How.  Pr.  (N.  Y.) 
code  was  afterwards  revised  and  the  143;  People  v,  Deming,  i  Hilt.  (N.  Y.) 
semicolon  retained.  It  was  held  that  274;  Coxson  v.  Doland,2  Daly  (N.  Y.> 
its  retention  and  use  indicated  the  leg-  67;  Gardener  v,  Woodyear.  i  Ohio  176; 
islative  adoption  of  the  prior  judicial  Swazey  v.  Blackman,'8  Ohio  20;  Ash 
construction  placed  on  the  statute,  v.  Ash,  9  Ohio  St.  387;  Conger  v.  Bar- 
Potter  V,  State,  92  Ala.  39.  ker,  11  Ohio  St.  13;  Boley  v.  Ohio  L. 

1.  Gates  V.  Knight, 3  T.  R.  442;  Reg.  Ins.,  etc.,  Co.,  12  Ohio  St.  144;  Tylerr. 
V.  Ingham,  5  B.  <fe  S.  271;  117  E.  C.  L.  Winslow,  15  Ohio  St.  368;    Dutoit  v. 
269;  Reg.  V.  Buttle,  L.  R.,  i  C.  C.  251;  Doyle,  i6  Ohio  St.  405;   Marienthal  zk 
Hadley  v.  Perks,  L.  R.,  i   Q^  B.  457;  Mosler,  16  Ohio  St.  569;   Williams  r. 
Hudson  V.  Midland  R.  Co.,  L.  R.,  4  Q^  State,  35  Ohio  St.  177 ;  State  v.  Shelbjr 
B.  370;  Skinner  v.  Usher,  L.  R.,  7  Q^  County,  36  Ohio  St.  330;  Stater.  Van- 
B.  427;  Mitchell  v,  Simpson,  25  Q.  B.  derbilt,  37  Ohio  St.  640;  Allen  v.  Rus- 
Div.  1S9;  McDonald  v.  Hovey,  1 10  U.  S.  sell,  39  Ohio  St.  337;  State  v.  Stockley, 
619;  Taylor  v,  Bowker,  11 1  U.  S.  no;  45  Ohio  St.  308;  Chambers  t».  Carson, 
Bradley' V.  State,  69  Ala.  318 ;  Hyatt  v.  2   Whart.  (Pa.)  9;  Com.  v.  Rainev,  4 
Allen,  54  Cal.  356;  State  v.  Smith,  46  W.  &  S.  (Pa.)  186;  McMicken  v.  Com., 
Iowa  672  ;  Overfield  v.  Sutton,  i  Mete.  58  Pa.  St.  213;  Ennis  v.  Crump,  5  Tex. 
(Ky.)  621;  Allen  v.  Ramsey,  i   Mete.  34;  Clark  v.  Powell,  62  Vt.  442;  Whit* 
(Ky.)  635;  Hughes  v.  Farrar,  45  Me.  comb  v.  Davenport,  63  Vt.  656;  Win- 
72;  Sheffield  v.  Lovering,  12  Mass.  492;  terfield  v.  Strauss,  24  Wis.  394. 
Woodward   v.   Spurr,  138   Mass.   593;         In  dealing  with  the  statute  which  pro- 
Hittinger    v.    Boston,   139    Mass.    19:  fesses  merely  to  repeal  a  former  statute 
Wright  V.  Dressel,  140  Mass.  149;  Mc-  of  limited  operation  and  to  re-enact  its 
Namara  v.  Minnesota  Cent.  R.  Co.,  12  provisions  in  an  amended  form,  it  isnot 
Minn.  388;  Burwell  v.  Tullis,  12  Minn,  necessary  to  presume  the  intention  to 
572;  Gaston  v.  Merriam,  33  Minn.  279;  extend  the  operation  of  those  provisions 
Hugo  V.  Miller  (Minn.  1892),  52  N.  W.  to  classes  of  persons  not  previously  sub- 
Rep.  381;  Dawson  z*.  Dawson,  23  Mo.  ject  to  them.    Brown   v.  McLachlan, 
-A-pp.  173;   Stump  V.  Hornback,  94  Mo.  L.  R.  4  P.  C.  550. 
33;  Crowell  V.  Clough,  23  N.  H.  209;         Where  laws  antecedent  to  their  re- 
Sloan  V,  Bryant,  28  N.  H.  71 ;  Mooers  vision  were  settled  either  bv  clear  ex- 
V.  Bunker,  29  N.  H.  420;  Burnham  v,  pression  in  the  statutes  or  adjudications 
Stevens,  33  N.  H.  247;  Murphy's  Case,  on  them,  a  mere  change  of  phraseology 
23  N,  J.  L.  192;  State  t'.  Hale,  25  N.  J.  shall  not  be  deemed  or  construed  to  be 
L.  328;  Taj'lor  v.  Delancy,  2  Cai.  Cas.  a    change    of     the    law,    unless   such 
(N.  Y.)  151;  Yates*  Case,  4  Johns.  (N.  phraseology  plainly  shows  an  intention 
^•)  359i   Goodell  r.  Jackson,  20  Johns,  in   the  legislature  to  work  a  change. 
(N.  Y.)  722:   II  Am.  Dec.  351;  /«  re  Taylor  v,  Delancey,  2  Cai.  Cas.  (N« 
Brown,  21  Wend.  (N.  Y.)  316;  Doug-  Y.)  151. 

lass  V.  Howland,  24  Wend.  (N.  Y.)  47;         Act  of  1818  required  the  defendant  in 

Theriat  v.  Hart,  2   Hill  (N.  Y.)  380;  a  judgment   by  confession  to  make  a 

Gaffney  v.  Colvill,  6  Hill  (N.  Y.)  574;  "particular"  statement  and  specifica- 

Parmelee  v.  Thompson,  7  Hill  (N.  Y".)  tion  of  "the  nature  and  consideration" 

79;   Humbert  v.  Protestant   Episcopal  of  the  debt  or  demand,  and  where  the 

Church,  I  Edw.  Ch.  (N.  Y.)  312;  Dun-  demand  arose  on  a  note,  bond,  or  other 

ham  T'.  Waterman,  17  N.  Y.  13;  72  Am.  specialty,  the   **  origin  and  considera- 

Dec.  406;  Hall  v.  Western  Transp.  Co.,  tion  "  of  the  same  was    required  to  be 

34   N.   Y.  286;   Elwood   V.   Klock,   13  '*  particularly  set  forth."    Section  383, 

Barb.  (N.  Y.)  55;  Douglas  r.  Douglas?,  subd.  2.  of  the  Code  of  Procedure  re- 

5  Hun  (N.  Y.)  144;   Hoffman  f.  Deli-  quires  the  defendant  to  "  state  conciselv 

hanty,  13  Abb.  Pr.  (N.  Y.)  391;  Orser's  the  facts  out  of  which  it  (the  money  due 

Estate,  4  Civ.  Pro.  Rep.  (N.  Y.)   134;  or  to  become  due)  arose,  and  to  show 
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word  in  the  amendment,  re-enactment,  or  revision  of  a  statute 

change  the  law,  unless  such  be  the  evident  intent  of  the  legisla- 
ture.^ But  a  deliberate  or  material  change  of  expression  must  be 
taktn  prima  facie  to  import  a  change  of  intention.*    And  where 

that  the  6um  confessed  therefor  is  justly  Minn.  279;  Croswell  v.  Crane,  7  Barb, 
due  or  to  become  due."  It  was  held  that  (N.  Y.)  195;  Douglas  v.  Douglas,  5 
the  provision  of  the  code  did  not  change  Hun  (N.  Y.)  145;  Painesville,  etc.,  R. 
the  law.  Dunham  v.  Waterman,  17  Co.  v.  King,  17  Ohio  St.  543;  State  v, 
N.  Y.  13;  72  Am.  Dec.  406.  Shelby  County,  36  Ohio  St.  330;  Whit- 
Several  statutes  provided  that  the  comb  v.  Davenport,.63  Vt.  656. 
widow  of  an  intestate  in  the  absence  of  Where  a  statute  requiring  witnesses 
children  of  the  intestate  **  shall  been-  before  an  election  commission  to  an- 
titled  to  the  whole  residue  of  the  per-  swerincriminatingquestionsandindem- 
fonal  property  after  the  debts,  funeral  nifying  them  from  prosecution  for  the 
charges,  and  other  incidental  expenses  offense  confessed,  provided  thecommis- 
shall  have  been  paid."  These  statutes  sioners  certified  that  the  witnesses  had 
were  revised,  and  the  revision  provided  truly  answered  the  questions,  the  law 
that,  in  a  like  case,  **  the  widow  shall  be  was  held  not  to  be  changed  by  a  later 
entitled  to  all  the  personal  estate  as  statute  which  failed  to  require  the  an- 
next  of  kin,  which  shall  be  subject  to  swers  to  be  true.  Reg.  v,  Hulme,  L.  R., 
distribution  upon  settlement  of  the  es-  5  Q^,  B.  377. 

tate.*'     It  was  held  that  the  former  rule  Where  a  bankruptcy  law  making  an 

as  to  the  time  when  the  widow*s  right  assignment  by  a  debtor  of  all  his  prop- 

to  her  share  of  the  personal  property  erty  an  act  of  bankruptcy,  omitted  the 

accrued,  was  not  changed  by  the  revi-  words  "  with  intent  to  defeat  or  delay 

sion.    Conger  v.  Barker,  1 1  Ohio  St.  14.  his  creditors,"  contained  in  former  acts, 

^*  Upon  a  revision  of  statutes  a  differ-  no  alteration  was  held   to  be  made  in 

ent  interpretation  is  not  to  be  given  to  the  law.   In  re  Wood,  L.  R.,  7  Ch.  302. 

them  without  some  substantial  change  Where  a  later  act  permitting  divorce 

of  phraseology;  some  change  other  than  on  the  ground  of  desertion  omitted  the 

what    may    have    been    necessary    to  words'*  without  the  consent  of  the  party 

abbreviate  the  former  law."  McDonald  deserted,"  which  were  contained  in  an 

V.  Hovey,  no  U.  S.  619.  earlier  act  on  the  subject,  it   was  held 

Before  the  courts  may  pronounce  a  that  the   law   was   not   changed ;    the 

change  in  the  law  in  an  amendment,  re-  omitted   words   being  implied    in    the 

vision,  or  re-enactment  of  statutes,  such  phrase  "deserted."     Ford  v.  Ford,  143 

intent  must  be  evident,  and  language  Mass.  578. 

must  be  employed  which  is  not  suscep-  2.  Rex  v.  Great  Bolton,  8  B.  &  C,  71 

tible  of  any   other  just  construction.  15  E.  C.  L.  154;    St.  Losky  v.  Green,  9 

Bradley  v.  State,  69  Ala.  318.  C.  B.  N.  S.  375  ;  99  E.  C.  L.  375;  Ricket 

The  change  in  the  phraseology  of  a  v.   Metropolitan    R.  Co.,  L.  R.,  2   H. 

statute  made  by  means  of  a  general  re-  L.  207;  Reg.  v.  Bullock,  L.  R.,  i  C.  C. 

vision  of  the  entire  body  of  law,  cannot  117 ;  Lawrence  v.  King,  L.  R.,  3  0^  B. 

be  regarded  as  so  clearly  indicative  of  348;  Reg.  v.  Price,  L.  R.,  6  Q^B.  416; 

a  special  design  and  purpose  on  the  part  Dickenson  v,  Fletcher,  L.  R.,  9  C.  P. 

of  the  legislature  as  when  the  change  is  8;    U.   S.    v.    Bashaw,    i     C.    C    A. 

made  by  direct  amendment.     Hugo  v.  653 ;  Lehman  v.  Robinson,  59  Ala.  240 ; 

Miller  (Minn.  1892),  52  N.  W.  Rep.  381.  Heinssen  v.  State  (Colo.),  29  Am.  & 

1.  Horn  V.  Ion,  4  &  &  Ad.  78;  24  E.  Eng.  Corp.  Cas.  532  ;  Mechanics',  etc., 

C.  L.  28;  Bond  V,  Rosling,  1  B.  &  S.  Bank   v,  Versailles    Woollen   Co.,  59 

371;  loi  E.  C.  L.  369;  per  Byles,  J.,  in  Conn.    347;    Parkinson    v.   State,    14 

Tidey  v,  Mollett,  16  C.  B.  N.  S.  298;  Md.    191;   74  Am.  Dec.  522;  Com.  xt, 

III  £.  C.  L.  396;  McCalmont  V.  Ran-  Messenger,  4  Mass.  462;  Rutland    v, 

kin, 2  DeG.  M.&  G. 418;  Parker  v.Tas-  Mendon,  i  Pick.  (Mass.)  156;   State  v. 

▼ell,  2  De  G.  &  J.  559;  Liverpool  Bor-  Hale,  25  N.  J.  L.328;  James  v.  Patten, 

ough  Bank  v.  Turner,  2  De  G.  F.  &  J.  6  N.  Y.  9;  55  Am,  Dec.  376;  Taggard 

508;  Reg.  V.  Hulme,  L.  R.,  5  Q^B.  379;  v.  RoosevelV,   2  E.  D.  Smith  (N.  Y.) 

In  re  Wood,  L.  R.,   7  Ch.306;  In  re  102;  8  How.  Pr.  (N.  Y.)  143;  Bloom  v, 

Wright,  3  Ch.   Div.  78;  Ford  v.  Ford,  Richards,  2  Ohio  St.  403;  Rich  v.  Key- 

143  Mass.  578;  State  v.  Sparrow,  89  ser,  54  Pa.  St.  89. 

Mich.   269;  Gaston    v,    Merriam,  33  Where  a  statute  conferred  powers,  in 

878 


LftterpNtotion and Conitraetiott.    STATUTES,  Striot  CoostrnBtiaiL 

the  omission  of  material  words  plainly  indicates  an  intent  to 
change  the  law,  effect  must  be  given  to  such  intent.* 

h.  Against  Repeal  by  Implication. — See  infray  this  title, 
Repeal. 

i.  Against  Retroaction.— See  infra,  this  title,  Retrospective 
Laws. 

8.  Strict,  Liberal,  and  Exceptional  Constmction — a.  Strict  Con- 
struction— (i)  Definition, — Strict  construction,  as  applied  to 
statutes,  means  that  they  are  not  to  be  so  extended  by  implica- 
tion beyond  the  legitimate  import  of  the  words  used  in  them  as 
to  embrace  cases  or  acts  not  clearly  described  by  such  words  and 
to  bring  them  within  the  prohibition  or  penalty  of  such  statutes. 
It  does  not  mean  that  words  shall  be  so  restricted  as  not'to  have 
their  full  meaning,  but  that  everything  shall  be  excluded  from 
the  operation*  of  Statutes  so  construed  which  does  not  clearly 
come  within  the  meaning  of  the  language  used.* 

language  substantially  identical,  on  the  When  a  statute  is  revised  and  parts 
tax  assessor  and  tax  collector,  in  refer-  are  omitted  in  the  revision,  those  parts 
ence  to  assessments  previously  over-  are  not  to  be  revived  by  construction, 
looked  or  withheld,  and  a  change  was  *  Pingree  v.  Snell,  42  Me.  53;  Ellis  v, 
subsequently  made  in  the  language  of  Paige,  i  Pick.  (Mass.)  45;  Lyon  v. 
the  statute  by  which  the  powers  were  Smith,  11  Barb.  (N.  Y.)  126. 
conferred  on  these  officers  in  special  Among  the  provisions  of  the  Statute 
sections  and  in  changed  and  varying  of  Frauds,  as  revised  by  the  AVw  2'ork 
language,  it  was  held  that  a  change  of  legislature,  was  one  relating  to  the  man- 
law  was  intended.  Lehman  v.  Robin-  ner  of  creating  an  estate  or  interest  in 
son,  59  Ala.  240.  land,  and  of  assigning  it,  etc.;  another 

If  one  of  two  statutes  using  distinct  prescribed  the  requisites  of  a  valid  con- 
language,  imposes  a  penalty  under  cer-  tract  for  the  sale  of  lands  or  any  inter- 
tain  circumstances,  and  the  other  does  est  in  lands  ;  and  both  by  way' of  ex- 
not,  it  is  always  an  argument  that  the  ception  left  "  leases  for  a  term  not  ex- 
legislature  did  not  intend  to  impose  a  ceeding  one  year  "  and  *'  contracts  for 
penalty  in  the  latter  case,  for  where  the  leasing  for  a  period  not  longer  than 
they  did  so  intend  they  plainly  said  so.  one  year  "  unaffected  by  the  formalities 
Dickenson  v.  Fletcher,  L.  R.,  9  C.  P.  8.  and  requisites  therein   prescribed,  but 

In  Reg.  V.  Price,  L.  R.,  6  Q^  B.  416;  omitted  the  words  "from  the  making 
Cockburn,  C.  J.,  said  that  when  the  leg-  thereof"  which  were  found  in  thestat- 
islature  in  legislating  in  pari  materia  ute  before  revision.  It  was  held  that 
'  and  substituting  certain  provisions  in  an  the  legislature  intended  to  dispense  en- 
act for  those  which  existed  in  an  earlier  tirely  with  the  qualifications  which  the 
one,  has  entirely  changed  the  language  latter  words  would  seem  to  import 
of  the  enactment,  it  must  be  taken  to  Young  v.  Dake,  5  N.  Y.  467 ;  55  Am. 
have  done  so  v  Ith  some  intention  and  Dec.  356,  overruling-  Crosswell  v. 
motive.  Crane,  7  Barb.  (N.  Y.)  191. 

1.  West  V.  Francis,  5  B.  &  Aid.  737  ;  2.  Rawson  v.  State,   19  Conn.  299; 

7  E.  C.  L.  247  ;  Reg.  v,  Llangian,  4  B.  Daggett  v.  State,  4  Conn.  61  ;  10  Am. 

&  S.  349;  116  E.  C.  L.  247;   Wills  V.  Dec.  100;  State  x*.  Powers,  36  Conn.  77; 

Russell,  100  U.   S.  621;    Broaddus  v.  Melody  v,  Reab,  4   Mass.  471;  State 

Broaddus,  10  Bush  (Ky.)  299;  Buck  v.  v.  Graham,   38   Ark.  519;  Watervliet 

Spoflford,  31  Me.  36  ;  Pingree  v.  Snell,  Turnpike  Co.  v.  McKean,  6  Hill  (N. 

42  Me.  53;  Ellis  I'.  Paige,  i  Pick. (Mass.)  Y.)  616;  Austin  v.  State,  71  Ga.  595; 

45;    Blackburn    v.    Walpole,    9   Pick.  Jordt  t'.  State,   31   Tex.  571;  98  Am. 

(Mass.)  104;  State  t'.  Clark,  57  Mo.  25;  Dec.    550;    Bettis   v.   Taylor,  8  Port 

Young  V.  Dake,  5  N.  Y.  465;   55  Am.  (Ala.)  564;  Andrews  r.  U.  S.,  2  Story 

Dec.  356;   Lyon   v.   Smith,    11    Barb.  (U.  S.)  202;  U.  S.  v.  Bassett,  2  Story 

(N.  Y.)  126;  Bloom  r.  Richards,  2  Ohio  (U.  S.)  389;    Schooner  Enterprise,  I 

St  403;  Poe  V.  State,  85  Tenn.  499.  Paine  (U.  S.)  32;  U.  S.  v,  Sheldon,  2 
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(2)  Penal  Statutes, — It  is  a  well-settled  rule  of  law  that  penal 
statutes  are  to  be  construed  strictly ;  ^  but  the  cases  reveal  con- 
Wheat.  (U.  S.)  199;  U.  S.  V.  Ellis,  51  State,  29  Ala.  40;  Crosby  v.  Hawthorn, 
Fed.  Rep.  808;  Nicholson  f.  Fields,  31  25  Ala.  221;  Grooms  v,  Hannon,  59 
L.  J.  Exch.  235;  7  H.  &  N.  817.  Ala.  510;  Brooks  v.  State,  88  Ala.  122; 

In  U.  S.  V.  Gooding,  12  Wheat.  (U.  State  r.  Graham,  38  Ark.  519;  Anthony 

S.)  460,  which  was  an  indictment  under  v.   Manlove,  53   Ark.   423;   Brooks  v, 

the  slave  trade  act  of  April  20th,  1818,  Western  Union  Tel.  Co.,  56  Ark.  224; 

Story,  J.,  said  :  "  This  is  a  penal  act  and  Ex  parte  McNulty,  77  Cal.  164;  11  Am. 

is  to  be  strictly  construed ;  that  is,  with  St.  Rep.  257;  Brooks  v.  People,  14  Colo, 

no  intendment  or  extension  beyond  the  413;    Holland    v.   State,   34    Ga.    455; 

import  of  the  words  used."  Atlanta     v.    White,    33   Ga.    229;    U. 

In  Schooner  Enterprise,  I  Paine  (U.  S.  v.  Athens  Armory,  35  Ga.  344; 
S.)  32,  Livingston,  J.,  said:  "  While  it  Southwestern  R.  Co.  v,  Cohen,  49  Ga. 
is  said  that  penal  statutes  are  to  receive  627;  Renfroe  v,  Colquitt,  74  Ga.  619; 
a  strict  construction,  nothing  more  is  State  v.  Lovell,  23  Iowa  304;  Hanks  v» 
meant  than  that  they  shall  not,  by  what  Brown,  79  Iowa  560;  People  v.  Pea- 
may  be  thought  their  spirit  or  equity,  cock,  ^  III.  172;  Woolverton  v.  Taylor, 
be  extended  to  offenses  other  than  those  132  111.  197;  22  Am.  St.  Rep.  521;  Han- 
which  are  specially  and  clearly  de-  kins  t;.  People,  io6»Ill.  628;  Steel  v, 
scribed  and  provided  for.  The  court  is  State,  26  Ind.  82;  State  v.  Coffing,  3 
not,  therefore,  as  the  appellant  sup-  Ind.  App.  304;  Western  Union  Tel.  Co. 
poses,  precluded  from  inquiring  into  the  v.  Steele,  108  Ind.  163;  Sondheim  v. 
intention  of  the  legislature.  However  Gilbert,  117  Ind.  71;  10  Am.  St.  Rep. 
clearly  the  law  be  expressed,  this  must  23;  Simms  v.  Bean,  10  La.  Ann.  340; 
ever,  more  or  less,  be  a  matter  of  in-  State  v.  Whetstone,  13  La.  Ann.  376; 
quiry.  The  court  is  not,  however,  per-  State  v.  McCrystol,  43  La.  Ann.  907; 
mitted  to  arrive  at  this  intention  by  State  v.  Glaudi,  43  La.  Ann.  914; 
mere  conjecture,  but  it  is  collected  from  Pierce's  Case,  16  Me.  255;  State  v,  Ar- 
the  object  which  the  legislature  had  in  cher,  73  Md.  44;  Com.  v.  Loring,  8  Pick, 
view  and  the  expressions  used,  which  (Mass.)  373;  Com.  v,  Fisher,  17  Mass. 
should  be  competent  and  proper  to  ap-  49;  Shaw  v.  Clark,  49  Mich.  384;  43 
prise  the  community  at  large  of  the  rule  Am.  Dec.  474;  Van  Buren  v.  Wylie,  56 
which  it  is  intended  to  prescribe  for  Mich.  501;  People  v.  Gadway,  61  Mich, 
their  government."  285;  i  Am.  St.  Rep.  57S;  State  v.  Walsh, 

In  State  v.  Powers,  36  Conn.  77,  43  Minn.  444;  42  Am.  &  Eng.  R.  Cas. 
Park,  J.,  said:  ** The  letter  of  remedial  623;  Merrill  v.  Mechior,  30  Miss.  516; 
statutes  may  be  extended  to  include  Foote  v,  Vanzandt,  34  Miss.  40 ;  Hay- 
cases  clearly  within  the  mischief  the  nie  v.  State,  32  Miss.  400;  State  v,  Wil- 
statute  was  intended  to  remedy,  unless  Hams,  35  Mo.  App.  541;  Pacific  v, 
such  construction  does  violence  to  the  Seifert,  79  Mo.  210;  Lair  v.  Killmer,  25 
langnageused.  But  a  consideration  of  N.J.  L.  522;  Wilson  v,  Wentworth.  25 
theoldlaw,themischief  and  the  remedy,  N.  H.247;  Hintermister  v.  First  Nat. 
are  not  enough  to  bring  cases  within  the  Bank,  64  N.  Y.  212  ;  Dewey  v.  Good- 
purview  of  penal  statutes.  They  must  enough,  56  Barb.  (N.  Y.)  54;  Foster  v. 
be  expressly  included  by  the  words  of  Rhoads,  19  Johns.  (N.  Y.)  191;  In  re 
the  statute.  This  is  all  the  difference  Baker,  29  How.  Pr.  (N.  Y.)  485;  Peo- 
between  a  liberal  and  a  strict  construe-  pie  v.  Masonic  Guild,  etc.,  Ben.  Assoc, 
tion  of  a  statute.  A  case  may  come  (Supreme  Ct.),  18  N.  Y.  Supp.  806; 
within  the  one  unless  the  language  ex-  Hines  v,  Wilmington  R.  Co.,  95  N.  Car. 
eludes  it,  while  it  is  excluded  by  the  434;  Hall  v.  State,  20  Ohio  7;  Ramsey 
other  unless  the  language  includes  it."  v.  Toy,  10  Ohio  493 ;  Horner  v.  State,  i 

1.  Bac.  Abr.,  vol.  9,  Stat.  (I)  9;  i  Bl.  Oregon  267;  Mayor  v,  Davis,  6  W.  & 
Com.  88;  Rex  v,  Harvey,  i  Wils.  164;  S.  (Pa.)  269;  Gallagher  v,  Neal,  3  P.  & 
Fletcher  z;.  Lord  Sondes,  3  Bing.  580;  W.  (Pa.)  183;  Warner  t^  Com.,  i  Pa. 
Jenkinson  r.  Thomas,  4  T.  R.  665;  St.  154;  44  Am.  Dec.  114;  Bucher  v, 
Martin  V.  Ford,  5  T.  R.  loi;  Cone  v.  Com.,  103  Pa.  St.  528;  State  v.  Solo- 
Bowles,  i  Salk.  205;  Warne  f .  Varley,  mons,  3  Hill  (S.  Car.)  96;  State  v. 
6T.  R.  443;  Rex  v.  Handy,  6  T.  R.  286;  Wilcox,  3  Yerg.  (Tenn.)  278;  Ran- 
Graff  u.  Evans,  8  Q^B.  Div.  377;  Wal-  dolph  v.  State,  9  Tex.  521 ;  Smith  v, 
ton  V.  State,  62  Ala.  197;  Huffman  v.  State,   17  Tex.  191;   U.  S.  v.  Hall,  6 
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siderable  variety  in  the  degree  of  strictness  insisted  upon  by  the 
courts.^ 

It  is  the  object  of  the  construction  of  penal,  as  of  all  other 
statutes,  to  ascertain  the  true  legislative  intent ;  and  while  the 
courts  will  not,  on   the  one  hand,  apply  such  statutes  to  cases 

Cranch  (U.  S.)  171;  U.  S.  v.  Sheldon,  referred  to  by  Blackstone  is  not  alwajs 

2  Wheat.  (U.  S.)  119;  U.  S.  v.  Starr,  maintained.  The  statute  of  Marlebridge, 

Hempst.  (U.  S.)  469;  U.  S.  v.  1412  Gal-  ch.  24,  against  committing  waste,  al- 

lons  Distilled    Spirits,  10  Blatchf.  (U.  though  penal,  was  construed  liberallj. 

S.)  428 ;  U.  S.  v,  Clayton,  2  Dill.  ( U.  S.)  Hammond  v.  Webb,  10  Mod.  282. 

319;   Schooner  Enterprise,  i  Paine  (U.  It  was  held  that  an  oflFender  who  had 

S.)  32  ;  Andrews  v.   U.  S.,  2  Story  (U.  been  guilty  of  arson  was  not  entitled  to 

S.)  202;  Whitney  T^.Emmett,  Bald w.  (U.  benefit   of   clergy,   notwithstanding  it 

S.)303;U.  S.  V.  Wiltberger,  5  Wheat,  was  not  expressly  taken  away  by  any 

(U.  S.)  76;  U.  S.  V,  Moulton,  5  Mason  statute.    Powlter's  Case,  11  Coke  34. 

(U.  S.)  537;  American  Fur  Co.  v.  U.  Statute  25  Eliz.  3,  made  it  treason  for 

S.,  2  Pet.  (U.  S.)  367;  Schooner  Har-  a  servant  to  kill  his  master.    A  servant 

net,  I  Story  (U.  S.)  251 ;  U.  S.  v.  Hart-  who  had  killed  his  master's  wife  was 

well,   6   Wall.   (U.S.)   385;  Schooner  adjudged  guilty  of  treason  under  the 

Industry',  I  Gall.  (U.  S.)  114;    U.  S.  v.  statute.    Strange  v.  Croker,  Plowd.  16. 

Lacher,  134  U.  S.  624;   U.  S.  v.  Hug-  Statutes  7  Hen.  VII,  ch.  i,  &  3  Hen. 

gett,  40  Fed.  Rep.  636;  In  re  McDon-  VIII,  ch.  i,  declared  it  felony  for  a  sol- 

ough,  49  Fed.  Rep.   360 ;  U.  S.  v.  Gar-  dier  to  depart  from  his  captain  without 

retson,  42  Fed.  Rep.  22;  U.  S.  v,  Ellis,  license.     It  was  held  that  a  soldier  who 

51  Fed.  Rep.  808.  had  so  departed  from  one  to  whom  he 

1.  In  I  81.  Com.  88,  it  is  said  that  the  had  been  delivered  to  be.brought  to  the 

offense  of  stealing  one  horse  was  held  seaside  was  guilty  of  felony.    Soldier's 

not  to  be  within  the  statute  i  Edw.  VI,  Case,  Cro.  Car.  71. 

ch.  12,  providing  that  those  who  were  So  also,  it  was  held  that  if  the  extend- 

convicted  of  stealing  horses  should  be  ing  of  a  penal  statute  by  an  equitable 

deprived  of  the  benefit  of  clergy.    The  construction  were  more  advantageous 

annotator(  Judge  Cool  ey)  remarks  :  "It  than  prejudicial  to  the  majority  of  the 

would  be  universally  conceded  at  the  people,  it  might,  by  the  rules  of  law,  be 

present    day   that  any    such   decision  so  extended.     Piatt  f.  Sheriffs  of  Lon- 

would  be  unsound,  and,  indeed,  absurd,  don,  Plowd.  36;  10  Mod.  117. 

It  would  be  in  the  face  of  the  cardinal  But  where  a  voter  received   moncj 

rule  of  statutory  construction,  that  the  after  an  election  for  having  voted  for  a 

manifest  intent  of  the  legislature  shall  particular  candidate,  but  no  agreement 

prevail.     When  the  plural  term  is  used,  for  any  such  payment  was  made  before 

the  single   instance    is    comprehended  the  election,  it  was    held   no  offense 

unless  a  different  intent  is  manifest."  within  2  Geo.  II,  ch.  24,  §  7,  although 

Citing  HasseFs  Case,  Leach,  Cro.  Cas.  within  the  mischief  to  be   remedied. 

I.     But  in  Jordt  v.  State,  31  Tex.  571,  Huntingtower  v.  Gardiner,  i  B.  &  C. 

it  was  held  that  proof  of  the  theft  of  a  297 ;  8  E.  C.  L.  128. 

gelding  would  not  sustain   an   indict-  It  was  made  penal,  by  14  &  15  Vict., 

ment  for  stealing  a  horse.    The  court  ch.   105,  ^  3,  to  "personate  any  person 

said  :  **  The  appellant  in  this  case  was  entitled  to  vote."     It  was  held  that  one 

indicted  for  stealing  a  horse.  The  proof  who  personated  a  dead  man  who  would, 

showed  that  the  property  taken  was  a  if  living,  have  been  entitled   to  vote, 

gelding,  an  animal  which  may  be,  like  could  not  be  convicted  under  the  stat- 

all  eunnchs,  of  no  sex.    The"  criminal  ute.     Whitely  v,  Chappell,  L.  R.,  4  Qi 

code  provides  that  where  words  in  the  B.  147. 

masculine  gender  are  used  in  the  penal  An  act  declaring  it  larceny  for  the 

statutes  of  the  state,  they  shall  include  bailee  to  convert  to  his  own  use  prop- 

the  feminine  also.    This  does  not  come  erty  delivered  to  him  to  be  "carried  for 

within  the  category  of  that  general  pro-  hire "  does   not   include   one  to  whom 

vision,  for  a  gelding  is  neither  the  one  property  is  delivered  for  storage.  State 

nor  the  other."  v,  Stoller,  38  Iowa  321. 

In  the  old    English   decisions,   the  So  24  &  25  Vict.,  ch.  96,  providing  for 

rigid   strictness  indicated  by   the  case  the  punishment  of  those  who  misappro- 
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which  are  not  within  the  obvious  meaning  of  the  language  em- 
ployed by  the  legislature,  even  though  they  be  within  the  mis- 
chief intended  to  be  remedied,*  they  will  not,  on  the  other  hand, 
apply  the  rule  of  strict  construction  with  such  technicality  as  to 
defeat  the  purpose  of  ascertaining  the  true  meaning  and  intent.* 

priate  property  intriisted  to  them  "  for  tenderness  of  the  law  for  the  rights  of 

safe  custody,'*  does  not  include  an  agent  individuals;  and  on  the  plain  principle 

intrusted   with   money  for  investment  that  the  power  of  punishment  is  vested 

on  mortgage.    Reg.  v.  Newman,  8  Q^  in  the  legislative,  not  in  the  judicial  de- 

B.  Div.  706.  partment.     It  is  the  legislature,  not  the 
And  where  an  attorney  had  raised  a  court,  which  is  to  define  a  crime,  and 

loan  for  his  client   on   mortgage,  and  ordain  its  punishment.     It  is  said,  that 

misappropriated  a  portion  of  the  monej'  notwithstanding  this  rule,  the  intention 

before  delivering  it  to  the  mortgagor,  of  the.  law-maker   must  govern  in  the 

it  was  held  that  no  offense  had  been  construction  of  penal,  as  well  as  other 

committed  under  the  statute.    24  &  25  statutes.    This  is  true.    But  this  is  not  a 

Vict.,  ch.  96;   Reg.  v.  Cooper,  L.  R.,  2  new  independent  rule  which  subverts 

C.  C.  123.  the  old.     It  is   a  modification  of  the 
1.  Crosby  v.  Hawthorn,  25  Ala.  221 ;  ancient  maxim,  and  amounts  to  this, 

Parkinson   v.  State,    14  Md.    1S4;   74  that  though  penal  laws  are  to  be  con- 
Am.  Dec.   522;    Hanks   v.   Brown,  79  strued  strictly,  they  are  not  to  be  con- 
Iowa  560;  State  V,  Coffing,  3  Ind.  App.  strued  so  strictly  as  to  defeat  the  ob- 
304;  Com.  V.  Loring,  8  Pick.  (Mass.)  vious  intention  of  the  legislature.    The 
370;  Reed  v,  Davis,  8   Pick.   (Mass.)  maxim   is  not  to  be  so  applied   as  to 
514 ;  State  v.   Finch,  37   Minn.  433 ;  narrow  the  words  of  the  statute  to  the 
State  V,  Walsh,  43  Minn.  444 ;  42  Am.  exclusion  of  cases  which  those  words, 
&  Eng.  R.  Cas.  623  ;  Mx  parte  Kohler,  in  their  ordinary  acceptation,  or  in  that 
74  Cal.  38 ;  Butler  v.  Ricker,  6  Me.  268;  sense  in  which  the  legislature  has  ob- 
U.  S.  V.  Huggett,  40  Fed.  Rep.  636;  U.  viously  used  them,  would  comprehend. 
S.  V.  Garretson,  42  Fed.  Rep.  22  ;  U.  S.  The  intention  of  the  legislature  is  to  be 
V.  Wiltberger,  5  Wheat.   (U.   S.)  76;  collected  from  the  words  they  employ. 
Connolly  v.  People,  42  111.  App.  36;  Where  there   is   no   ambiguity   in  the 
Stater.  Indiana,  etc.,  R.  Co. (Ind.  1892),  words,  there  is  no  room  for  construc- 
32  N,  E.  Rep.  817 ;  Daggett  v.  State,  4  tion.    The  case  must  be  a  strong  one 
Conn.  61  ;  10  Am.  Dec.  100.  indeed,  which  would  justify  a  court  in 
In  State  v.  Finch,  37  Minn.  433,  the  departing  from  the  plain  meaning  of 
court  said :  **  Before  conduct,  hitherto  words,  especially  in    a  penal  act,   in 
innocent,  can  be  adjudged  to  have  been  search  of  an  intention  which  the  words 
criminal,  the  legislature  must  have  de-  themselves  did  not  suggest.    To  deter- 
fined  the  crime,  and  the  act  in  question  mine  that  a  case  is  within  the  intention 
must  clearly  appear  to  be  within   the  of  a  statute,  its  language  must  authorize 
prohibitions    or    requirements    of    the  us  to  say  so.     It  would  be  dangerous, 
statute,  that  being  reasonably  construed  indeed,  to  carry  the  principle,  that  a 
for  the  purpose  of  arriving  at  the  legis-  case  which  is  within  the  reason  or  mis- 
lative  intention  as  it  has  been  declared,  chief  of  a  statute,  is  within  its  provi- 
It  is  not  enough  that  the  case  may  be  sions,  so  far  as  to  punish  a  crime  not 
within  the  apparent  reason  and  policy  enumerated  in  the  statute,  because  it  is 
of  the  legislation   upon  the  subject,  if  of  equal  atrocity,  or  of  kindred  charac- 
the  legislature  has  omitted  to  include  it  ter,  with  those  which  are  enumerated, 
within  the    terms  of   its   enactments.  If  this  principle  has  ever  been  recog- 
What  the  legislature  has  from  inadver-  nized  in    expounding  criminal  law,  it 
tence  or  otherwise  omitted  to  include  has  been  in  cases  of  considerable  irri- 
within  the  express  provisions  of  a  penal  tation,  which  it  would  be  unsafe  to  con- 
law,  reasonably   construed,  the   courts  sider  as  precedents  forming  a  general 
cannot  supply.*'  rule  for  other  cases." 

In  U.  S.  V,  Wiltberger,  5  Wheat.  (U.  2.  U.  S.  v,  Hartwell,  6  Wall.  (U.  S.) 

S.)  76,  Marshall,  C.  J.,  said  :  "  The  rule  395;  U.  S.  t;.  Lacher,  134  U.  S.624;  State 

that  penal  laws  are  to  be  construed  strict-  7;.  McCrystol,  43  La.  Ann.  907;  State 

ly,  is  perhaps  not  much  less  old  than  v.  Glaudi,  43  La.  Ann.  914;  State  v, 

construction  itself.   It  is  founded  on  the  Archer,  73  Md.  44;    Indianapolis  v. 
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The  rule  under  consideration  applies  not  only  to  statutes  relat- 
ing to  criminal  offenses,  but  also  to  all  statutes  which  impose,  as 
punishment,  any  penalties,  pecuniary  or  otherwise,  or  forfeitures 
of  money  or  other  property  or  of  vested  rights,  or  provide  for 
the  recovery  of  damages  beyond  just  compensation  to  the  party 

injured,  whether  such  penalties,  forfeitures,  or  damages  are  to  be 
enforced  and  recovered  at  the  suit  of  the  state  or  a  private  in- 
dividual.^ 

Huegele,  115  Ind.  581;  State  v.  Godfrey,  907,  the  court  said:    "We  admit  the 

97  N.  Car.  507.  cardinal  rule  that  penal  statutes  are  to 

In  U.  S.  V.  Hartwell,  6  Wall.  (U.  S.)  be  strictly  construed  and  are  not  to  be 
395,  Swayne,  J.,  said :  **  We  are  not  extended  to  cases  not  included  within 
unmindful  that  penal  laws  are  to  be  the  clear  and  obvious  import  of  their 
construed  strictly.  It  is  said  that  this  language;  but  this  rule  is  not  to  be  ap- 
rule  is  almost  as  old  as  construction  plied  with  such  unreasonable  and  tech- 
itself.  But  whenever  invoked  it  comes  nical  strictness  as  to  defeat  the  verv 
attended  with  qualifications  and  other  purpose  of  all  rules  of  construction, 
rules  no  less  important.  It  is  by  the  which  is  to  ascertain  the  true  mean- 
light  which  each  contributes  that  the  ing  and  intent  of  the  statute.  We 
judgment  of  the  court  is  to  be  made  up.  are  not  to  invent  doubts  or  magnify 
The  object  in  construing  penal,  as  well  quibbles,  but  are  diligently  to  seek  the 
as  other  statutes,  is  to  ascertain  the  legislative  intent,  as  expressed  in  the 
legislative  intent.  That  constitutes  the  words  of  tKe  statute,  aided  by  all  other 
law.  If  the  language  be  clear  it  is  con-  rules  of  interpretation,  and  when  satis- 
elusive.  There  can  be  no  construction  fied  bej^ond  all  reasonable  doubt  of 
where  there  is  nothing  to  construe,  what  that  intent  really  is,  it  is  our  duty 
The  words  must  not  be  narrowed  to  the  to  applj'  and  enforce  it." 
exclusion  of  what  the  legislature  in-  1.  Henderson  v,  Sherborne,  3  M.  & 
tended  to  embrace;  but  that  intention  W.  236;  Nicholson  t;.  Fields,  7  H.  &N. 
must  be  gathered  from  the  words,  and  810;  Fletcher  v.  Hudson,  51  L.  J.  Q^B. 
they  must  be  such  as  to  leave  no  room  48;  Gorton  v,  Champneys,  i  Bing.  3S7; 
for  a  reasonable  doubt  upon  the  sub-  Grooms  v.  Hannon,  59  Ala.  510;  Brooks 
ject.  It  must  not  be  defeated  bv  a  r.  Western  Union  Tel.  Co.,  56  Ark.  224; 
forced  and  overstrict  construction.  I'he  White  v.  Steam  Tug  Mary  Ann,  6Cal. 
rule  does  not  exclude  the  application  462;  Ex  parte  Kohler,  74  Cal.  38;  Ren- 
of  common  sense  to  the  terms  made  froe  v.  Colquitt,  74Ga.  618;  Hanks  v. 
use  of  in  the  act,  in  order  to  avoid  an  Brown,  79  Iowa  560;  Ordway  v.  Gen- 
absurdity  which  the  legislature  ought  tral  Nat.  Bank,  47  Md.  217;  Palmer  t'. 
not  to  be  presumed  to  have  intended.  York  Bank,  18  Me.  166;  36  Am.  Dec. 
When  the  words  are  general  and  in-  710;  Abbott  v.  Wood,  22  Me.  541; 
elude  various  classes  of  persons,  there  Cumberland,  etc.,  Canal  Corp  v.  Hitch- 
is  no  authority  which  would  justify  a  ings,  57  Me.  146;  Cole  v.  Groves,  134 
court  in  restricting  them  to  one  class  Mass.  471;  Read  t;.  Stewart,  129  Mass. 
and  excluding  others,  where  the  pur-  407;  Reed  r. Northfi eld,  13  Pick. (Mass.) 
pose  of  the  statute  is  alike  applicable  to  96 ;  23  Am.  Dec.  662;  Reed  v,  Davis,  8 
all.  The  proper  course  in  all  cases  is  Pick.  (Mass.)  513;  Suffolk  Bank  r. 
to  adopt  that  sense  of  the  words  which  Worcester  Bank,  5  Pick.  (Mass.)  106; 
best  harmonizes  with  the  context  and  Breitung  v.  Lindauer,  37  Mich.  317; 
promotes,  in  the  fullest  manner,  the  Bay  City,  etc.,  R.  Co.  v,  Austin,  21 
policy  and  objects  of  the  legislature.  Mich.  390 ;  St.  Louis  v.  Gocbel,  32  Mo. 
The  rule  of  strict  construction  is  not  295;  Maxwell  v.  Rives,  11  Nev.  213; 
violated  by  permitting  the  words  of  the  Aechternacht  v,  Watmough,  8  W.  & 
statute  to  have  their  full  meaning,  or  S.  (Pa.)  162  ;  Marston  v.  Tryon,  ro8Pa. 
the  more  extended  of  two  meanings,  as  St.  270;  Titusville*s  Appeal,  108  Pa.  St. 
the  wider  popular  instead  of  the  more  600;  Com.  v.  Standard  Oil  Co.,  loi  Pa. 
narrow  technical  one;  but  the  words  St.  119;  Bayard  v.  Smith,  17  Wend.  (N- 
should  be  taken  in  such  a  sense,  bent  Y.)  88;  Merchants'  Bank  v.  Bliss,  13 
neither  one  way  nor  the  other,  as  will  Abb.  Pr.  (N.  Y.)  225 ;  21  How.  Pr. 
best  manifest  the  legislative  intent."  (N.    Y.)    365;    Sickles    v.    Sharp,  13 

In  State  v.  McCrystol,  43  La.  Ann.  Johns.  (N.  Y.)   497;  Allen  v,  Stevens, 
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It  has  been  held  that  statutes  which  are  both  penal  and  reme- 
dial are  to  be  construed  strictly,  in  so  far  as  they  inflict  punish- 
ment upon  offenders,  but  that  in  their  remedial  features  they  are 
to  be  liberally  and  beneficially  construed.'   But  the 'courts  do  not 

29  N.  J.  L.  509;  Camden,  etCf  R.  Co.  v,  penal  within  the  rule.     Cole  v.  Groves, 

Briggs,  22  N.  J.  L.   623;  Shotwell  v.  134  Mass.  471. 

Demman,   i    N.   J.  L.   174;   Allaire  v,  A  statute  authorizing  the  recovery  of 

Howrell  Works   Co.,    14   N.  J.   L.   3i;  treble  damages  for  the   conversion  of 

Stone  V.  Lannon,  6  Wis.  497;   Cohn  t^.  logs  or  lumber  is  penal  and   must  be 

Xeeves,  40  Wis.  393;  Schooner  Bolina,  construed  strictly.    Cohn  v.  Neeves,  40 

I  Gall.  (U.  S.)  75;  Farmers',  etc.,  Nat.  Wis.  393. 

Bank  z*.  Dearing,  91  U.  S.  29.  So  also  a  statute  making  void  gam- 

A  statute  imposing  penalties  on  rail-  bling  con  tracts,  cannot  be  so  extended  as 

road  companies  for  discriminations  in  to  work  a  forfeiture  of  rights  acquired 

freight  rates  is  penal  within  the  rule,  by  contracts  not  within  the  letter  of  the 

Hines  v.  Wilmington,  etc.,  R.  Co.,  95  statute.    Hanks  v.  Brown,  79  Iowa  560. 

N.  Car.  434.     So  also  is  a  statute  pre-  An  act  authorizing  the  recovery  of  a 

scribing  a  forfeiture  for  usury.  penalty   for  leaving  open   a   swinging 

In  Coble  v.  Schoffner,  75  N.  Car.  42,  gate  across  a  private  or  by-road  is  penal 

the  court  said:  '*  There  is  no  question  and  should  be  construed  strictly.  Allen 

but  that  a   statute  prescribing  a  for-  v.  Stevens,  29  N.  J.  L.  509. 

feiture  of  all  interest  is  a  penal  statute,  An  act  imposing  a  penalty  on  a  tele- 

and  is  to  be  construed  strictly.     It  can-  graph  company  for  refusing  to  "trans- 

not  be  construed   by    implication,   or  mit  over  its  wires  to  localities  on  its 

otherwise  than  by  the  express  letter.  It  line  "  any  message  tendered  for  trans- 

cannot  be  extended,  by  even  an  equita-  mission,  is  penal,  and  will  not  be  con- 

ble  construction,  beyond  the  plain  im-  strued  to  impose  a  penalty  for  refusing 

port  of  its  language."     Citing  Smith-  to  deliver  a  message  after  it  has  been 

wick  V.  Williams,  8  Ired.  (N.  Car.)  268;  transmitted.  Brooks  v.  Western  Union 

State  V.  Knight,  2  Hayw.  (N.  Car.)  267.  Tel.  Co.,  56  Ark.  224. 

A  statute  authorizing  a  judgment  for  An  act  authorizing  the  recovery  of  a 
double  damages  is  penal  within  the  rule,  penalty  from  a  mortgagee  for  a  failure 
and  its  repeal  after  verdict  and  before  or  refusal  to  satisfy  a  mortgage  after 
judgment  takes  away  the  right  to  such  payment  of  the  amount  secured  there- 
recovery.  Bay  Cit}',  etc.,  R.  Co.  v.  by,  is  penal,  and  it  was  held  that  it  did 
Austin,  21  Mich.  390.  not  authorize  the  institution  of  a  suit 

A  statute  imposing  a  penalty  on  an  against  the  assignee  of  the  mortgagee, 

officer  who  shall  demand  and  take  ex-  Grooms  v.  Hannon,  59  Ala.  510,  citing- 

cessive  fees  is  penal.     Aechternacht  v,  Fairley  v,  Davis,  6  Ala.  375 ;  Russell  v, 

Watmough,  8  W.  &  S.  (Pa.)  162,  cor-  Irby,  14  Ala.  131 ;  Jones  v.  Brooks,  30 

recting  a  dictum   to   the   contrary  in  Ala.  588;  Connoly   v,  Alabama,  etc., 

Jackson  v,  Purdue,  3  P.  &  W.  (Pa.)  523.  Rivers  R.  Co.,  29  Ala.  373. 

A  statute  imposing  interest  at  12  per  Statutes  which  require  formalities  in 

canton  overdue  taxes  is  penal,  and  such  the  making  and  execution  of  contracts 

interest  can  be  collected  only  from  the  on  pain  of  invalidity,   are  in  a  sense 

date  of  notice  and  demand.    Com.  v,  penal,  and  should  be  construed  strictly 

Standard    Oil    Co.,    loi    Pa.   St.    119;  so  as  to  give  to  contracting  parties  as 

citing  Easton    Bank  v.  Com.,  10  Pa.  much  freedom  as  is  consistent  with  the 

St  451.  positive   provisions   of   the   law.      See 

A  statute  authorizing  the  recovery  of  Frauds,  Statute  of,  vol.  8,  p.  657, 

a  penalty  for  failure  to  satisfy  a  judg-  et  seq. 

inent  of  record,  after  payment  thereof,  1.  Gorton    v,    Champneys,    i    Bing. 

within  a  certain  time  after  a  request  to  301 ;  Short  v.  Hubbard,  2  Bing.  349 ;  9 

do  so,  is  penal,  and  a  request  made  to  £.  C.  L.  429;  2  Bing.  445 ;  9  £.  C.  L. 

the  attorney  of  record  is  not  sufficient.  474;  Bones  v.  Booth,  2  W.  Bl.  1226; 

It  must  be  shown  that  a  personal  re-  Cumming  v.  Fryer,  Dudley  (Ga.)  182. 

quest  was  made  to  the  judgment  credit-  In  Short  v.  Hubbard,  2  Bing.  349;  9 

or.    Marston  v.  Tryon,  108  Pa.  St.  270.  E.  C.  L.  429,  Best,  C.  J.,  said  :    **The 

A  statute  authorizing  a  third  person  twenty-third  section  of  11  Geo.  II,  is 

to  recover  from  the  winner  treble  the  remedial,  and  we  are  authorized  by  the 

^ount  of  money  won  at  gambling  is  rules  for  construing  statutes  in  putting 
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always  adhere  strictly  to  this  rule.  Many  remedial  statutes  have 
been  construed  liberally  throughout,  notwithstanding  the  imposi- 
tion of  penalties  for  their  violation,  on  the  ground  that  their 
primary  object  was  redress  and  not  punishment.^ 

It  has  been  held  that  penal  laws  should  not  be  extended  to 
new  things  which  were  not  in  being  at  the  time  of  their  pcissage, 
nor  to  offenses  created  and  defined  by  subsequent  statutes.*     But 

upon   it  a   liberal   construction.     The  adopted    into  the  family  of  remedial 
twenty-second  section  is  penal,  and  ac-  statutes,  and  though  a  brother  of  the 
cording  to  the   same   rules  it  has  been  half  blood  is  nevertheless  entitled  to  its 
construed  strictly  as  appears  from  the  share  of  the  inheritance,  or,  in  other 
cases  to  which  we  have  been  referred,  words,  has  the  like  privilege  of  a  liberal 
But  there  is  no  impropriety  in  putting  construction  with  those  statutes  which 
a  strict  construction  on  a  penal  clause  are  wholly  remedial.    .    .    .    Stanley 
and  a  liberal  construction  on  a  remedial  z\  Wharton,  9  Price  301,  was  an  action 
clause  in  the  same  act  of  Parliament,  of  debt  founded  upon  the  statute  of  11 
This   has  been   done   on   the    statutes  Geo.  II,  ch.  19,  against  the  defendant 
which  make  it  felony  to  burn   houses  for  assisting  a  tenant  of  the  plaintiff  in 
and  other  property,  and  give  those  who  fraudulently   removing  property   from 
suffer  from  the  felony  a  remedy  against  demised  premises  to  prevent  the  plaintiff 
,the  hundred."  from  distraining  them   for  arrears  of 
In  I  Bl.  Com,  p.  88,  it  is  said  :  **  Stat-  rent,  for  which  injury,  double  the  value 
utes  against  frauds  are  to  be  liberally  of  the  goods  removed  is  given  by  the 
And  beneficially  expounded.    This  may  statute.    .    .    .    The  court  held   that 
seem  a  contradiction  to  the  last  rule ;  the  statute  was    purely    and  entirely 
most  statutes  against  frauds  being  in  remedial,  providing  for  giving  double 
their  consequences  penal.    But  this  dif-  the  value  for  the  aggravation  of  the  in- 
ference is  here  to  be  taken  :  where  the  jury  done  to  the  landlord  hy  the  wrong- 
statute  acts  upon  the  offender  and  in-  ful    removal  and  concealment  of  the 
flicts  a  penalty",  as  the  pillory  or  a  fine,  property;  and  this  also  where  the  ac- 
it  is  then  to  betaken  strictl}';  but  when  tion  was  not  against  the  tenant.    In  a 
the   statute  acts  upon  the  offense,  by  case    arising  in    this    commonwealth, 
setting  aside  the  fraudulent  transaction,  Reed  v.  Northfield,   13   Pick.  (Mass.) 
here  it  is  to  be  construed  liberally."  94;  23  Am.  Dec.  662,   which   was  an 
In   Gorton   v,   Champneys,  i    Bing.  action  on  the  statute  1786,  ch.  81,  to  re- 
287,  301,  Park,  J.,  quoted  the  language  cover  double  damages  for  an  injury  to 
of  Blackstone  with  approval  and  ap-  the  plaintiff  caused    by  a  defect  in  a 
plied  it  to  the  case  at  bar.  highway,  the  court  in  giving  judgment 
1.  Carey  v.  Giles,  9Ga.  253;  Ellis  v,  say:   'We  think  the  action  is  purely  re- 
Whitlock,  10  Mo.  781 ;  Sickles  v.  Sharp,  medial  and  has  none  of  the  charactcr- 
13  Johns.  (N.  Y.)  497;  Gray  v.  Bennett,  istics  of  a  penal  transaction.    All  dam- 
3  Met.  (Mass.)  522  ;  Reed  v,  Northfield,  ages  for  the  neglect  or  breach  of  duty 
13  Pick.  (Mass.)  94;  23  Am.  Dec.  662;  operate  to  a  certain  extent  as  punish- 
Stanley  v.  Wharton,  9  Price  301 ;  Tay-  ment,  but  the  distinction  is  that  it  is 
lor  V,  U.  S.,  3  How.  (U.  S.)  197.  prosecuted  for  the  purpose  of  punish- 
In  Gray  v,  Bennett,  3  Met.  (Mass.)  ment  and  to  deter  others  from  offend- 
522,  which  was  a  bill  in  equity  brought  ing  in  like  manner.     Here  the  plaintiff 
bj'  the  assignee  of  an  insolvent  debtor  set  out  the  liability  of  the  town  to  re* 
to  recover  treble  the  amount  of  usurious  pair  and  an  injury  to  himself  from  a 
interest  paid  by  the  insolvent  to  the  de-  failure  to  perform  that  duty.    The  law 
fendant,  the  statute  authorizing  such  gives  him  enhanced  damages ;  but  still 
recovery  was  held  remedial  and  entitled  they  are  recoverable  to  his  own  use  and 
to  liberal  construction.  The  court,  after  in    form    and  substance  the  suit  calls 
reviewing  the  history  of  such  legisla-  for  indemnity.*  *'     See  infra^  this  title, 
tion   in    Massachusetts^  said:  "Admit-  Liberal  Construction, 
ting,  then,  as   the  fact  was,  that  the        3.  Reg.  7'.  Smith,  L.  R.,  i  C.  C.  266; 
original  statutes  were  clearly  penal,  the  Fost.  Cr.  L.,  p.  373;    Wells  z*.  Porter,  3 
present  law  while  it  is  penal  to  some  Scott  141 ;  2  Bing.  N.  Cas.  722 ;  29  E. 
extent  in  its  consequences  is  in  fact  so  C.  L.  469 ;  Oakley  v.  Rigby,  2  Bing.  N. 
modified   that  it  may    be  said   to  be  Cas.  732 ;  3  Scott  194;  29  k.  C.  L.  469; 

880 


iBtMrpnCatioii and Ckmstrnotion.    STATUTES,  Strict  Gonitnietiott.. 

if  the  new  thing  or  new  offense  is  a  species  of  a  genus  which  was 
known  to  the  common  law,  or  was  the  subject  of  former  legisla- 
tion, it  may  come  within  the  punitive  sanctions  of  the  common 
law  or  former  statute  law.^ 

Elsworth  V.  Cole,  a  M.  &  W,  31 ;  Rob-  be,  if  this  conviction  were  sustained,  a 

»on  r.  Fallows,  4  Scott  43;  3  Bing.  N.  circumstance  which  makes  the  author- 

Cas.  392 ;  3a  £.  C.   L.  173 ;  Hewitt  v.  ities  cited  from  Foster  specially  appli- 

Price,  5  Scott   N.  R.  229;  4  M.  &  G.  cable.'* 

3C5;  43  E.  C.  L.  188;  Williams  v.  Tyre,  The  stock  jobbing  act  declared  void 
loBeav.  366;  Com.  v.  Wells,  no  Pa.  allsuchcontractsin**any  public  or  joint 
St  463;  Com.  V.  Howe,  144  Mass.  14^.  stock  or  other  public  securities  what- 
In  Reg.  t'.  Smith,  L.  R.,  i  C.  C.  260,  soever."     It  was  held  not  to  apply  to 
it  appeared  that  statute  24  and  25  Vict.,  foreign  securities  which  were  not  dealt 
ch.  96,   §  91,  enacted  that  whoseover  in  at  the  time  of  its  enactment.    Wells 
should  receive  any  chattel,  the  stealing  v.  Porter,  3  Scott  141 ;  2  Bing.  N.  Cas. 
or  taking  whereof  should   amount   to  722;  29  E.  C.  L.  469;  Oakley  i*.  Rig- 
felony,  either  at  common  law  or  by  vir-  by,  2  Bing.  N.  Cas.  732  ;  3  Scott  194; 
tue  of  that  act,  knowing   the  same  to  29  E.C.L.  469;  Elsworth  7».  Cole,  2  M, 
have  been  feloniously  stolen  or  taken,  &  W.  31 ;    Robson  v.  Fallows,  4  Scott 
should  be  guilty  of  ?elony.    31  and  32  43;  3  Bing.  N.  Cas.  392;  32  E.  C.  L. 
Vict.,  ch.  116,  §  I,  enacts  that  if  any  per-  173 ;  Morgan  v,  Pebrer,  4  Scott  230;  3. 
son  being  a  member  of  any  co-partner-  Bing.  N.  Cas.  457 ;  32  E.  C.  L.  202.  Or 
ship,  shall  dteal  or  embezzle  any  money  to  contracts  for    the  sale   of  railway 
or  goods  ofor  belonging  to  such  co-part-  shares  which  were  not  in  existence  at 
nership,every  such  person  shall  be  liable  the  time  of  its  enactment.     Hewitt  v. 
to  be  dealt  with,  tried,  convicted,  and  Price,  5   Scott   N.  R.  229;  4  M.  &   G. 
punished  for  the  same  as  if  such  person  355:  43  E.  C.  L.  i88;  Williams  v.  Tyre, 
had  not  been  or  was  not  a  member  of  18  Beav.  366;  18  Jur.  442. 
such  co-partnership.     It  was  held  not  In  Com.  v.  Wells,  no  Pa.  St.  463,  it 
an  offense  under  the  former  act  to  re-  was  held  that  a  wager  upon  the  result  of 
ceive  goods  stolen  from  a  firm  by  one  a  primary  election  was  not  a  penal  of- 
of  the  CO- partners  knowing   them  to  fense  within  the  provisions  of  the  acts 
have  been  stolen,  although  the  stealing  of  March  24,  181 7,  and  July  2.  1839.  on 
is  made  a   felony   by   the   latter    act.  the  ground  that  these  acts  being  penal 
BovilL.  C.  J.,  in  delivering  the  opinion  in  their  nature  would  not  be  extended 
of  the  court,  after  referring  to  the  rule  to  primary  elections  which  did  not  ex- 
against  extending  penal  enactments  by  ist  at  the  time  of  the  passage  of  the 
construction,  said :     ''  This    latter  rule  same. 

maj  be  illustrated  by  reference  to  the  In  Com.  v,  Howe,  144  Mass.  144.  it  is 
Stat.  31  Eliz.,  ch.  12,  §  5,  which  took  held  that  Public  Statutes,  ch.  7,  §  57, 
away  clergy  from  an  accessory  in  horse  providing  for  the  punishment  of  any 
ttealing,upon  which  it  was  held  that  the  one  who  should  at  any  national,  state, 
enactment  extended  only  to  such  per-  or  municipal  election  knowingly  cast 
sons  as  were  in  judgment  of  law  acces-  more  than  one  ballot  at  one  time  of 
sories  at  the  time  the  act  was  made ;  balloting,  did  not  apply  to  ballots  given 
viz.,  accessories  at  common  law,  and  not  at  a  municipal  election  of  the  state  up- 
tosuch  as  were  made  accessories  by  sub-  on  the  question  of  granting  licenses- 
sequent  statute ;  and,  therefore,  a  per-  for  the  sale  of  intoxicating  liquors, 
son  knowingly  receiving  a  stolen  horse,  1.  Collier  v.  Worth,  i  Exch.  Div. 
though  made  an  accessory  by  subse-  464;  Reg.  r.  Cottle,  16  Q^  B.  412;  Mil- 
quent  statutes,  was  held  not  to  be  ousted  ton  v.  Faversham,  10  B.  &  S.  548; 
of  clergy  by  the  statute  of  Eliz.  Fost.  Atty.  Gen'l  v,  Lockwood,  9  M.  & 
Crown  Law,  p.372.  Upon  these  grounds,  W.  378;  Atty.  Gen'l  v.  Saggers,  i 
we  think  the  statute  24  and  25  Vict.,  Price  182;  Gambart  t;.  Ball,  14  C.  B. 
ch.  96,  §  91,  cannot  be  extended  by  con-  N.  S.  306 ;  108  E.  C.  L.  305  ;  Graves  tu 
stniction  so  as  to  include  a  receiver  of  Ashford,  L.  R.,  2  C.  P.  410;  Taylor  v. 
property  stolen  by  a  partner  so  as  to  Goodwin,  4  Q;  B.  Div.  228 ;  Parkyns 
make  such  receiver  liable  in  the  discre-  v.  Priest,  7  Q^  B.  Div.  313. 
tion  of  the  court  to  the  graver  punish-  In  Reg.  v.  Smith,  L.  R.,  i  C.  C.  266, 
nicnt  of  fourteen  years'  penal  servitude  Bovill,  C.  J.,  said  :  "  The  subject  of  ex- 
thereby  imposed,  as  the  prisoner  would  tending  statutes  by  inference  to  include 
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Where  the  penal  clause  is  less  comprehensive  than  the  body  of 
the  act,  the  courts  will  not  extend  the  penalties  provided  therein 

to  classes  of  persons  or  things  not  embraced  within  the  penal 
clause,  even  where  there  is  a  manifest  omission  or  oversight  on 
the  part  of  the  legislature.^ 

cases  not  originally  contemplated  is  the  highway.  It  appeared  that  the  ap- 
one  which  has  given  rise  to  several  de-  pellant  had  been  riding  a  bicycle  on 
cisions,  the  leading  characteristic  of  the  highway  at  a  furious  pace  on  the 
which  is  that  the  earlier  statute  deals  occasion  in  question.  It  was  held  that 
-with  a  genus  within  which  a  new  spe-  a  bicycle  was  a  carriage  within  the  pro- 
cies  is  brought  by  a  subsequent  act.  vision  of  an  act  preventing  such  driving. 
Thus,  choses  in  action  were  not  origin-  And  in  Parky ns  v.  Priest,  7  Q^  B. 
ally  within  13  Eliz.,  ch.  5,  against  fraud-  Div.  313,  the  appellant  was  the  inventor 
ulent  conveyance ;  that  statute  being  and  owner  of  a  tricycle  on  which  he 
applicable  only  to  property  which  rode  on  the  highway.  He  was  arrested 
could  be  taken  in  execution.  Sims  v,  for  a  violation  of  the  act  regulating  the 
Thomas,  12  Ad.  &  El.  536;  40  E.  C.  L.  operation  of  locomotives  on  the  high- 
117.  But  as  to  the  choses  in  action  way.  It  appeared  that  there  was  a  con- 
made  subject  to  execution  by  i  &  2  trivance  by  which  the  tricycle  might  be 
Vict.,  ch.  no,  there  can  be  no  doubt  propelled  by  steam.  It  was  held  that  the 
that  by  the  conjoint  operation  of  that  tricycle  was  a  locomotive  within  the 
act  and  the  13  Eliz.,  ch.  5,  such  choses  meaning  of  the  act,  although  it  had  not 
in  action  having  become  by  new  enact-  been  invented  at  the  passage  of  the  act. 
ment  a  species  of  the  genus  property  1.  Coe  v.  Lawrence,  i  El.  &  Bl.  516; 
subject  to  execution,  did,  without  any  72  E.  C.  L.  516;  Thomas  f.  Stephenson, 
express  exactment  to  that  effect  in  the  2  El.  &  BI.108;  75  E.  C.  L.  107;  Vn- 
latter  statute,  become  subject  to  the  derhill  t;.  Longridge,  29  L.  J.  M.  C.65; 
operation  of  the  former  act.  Norcutt  Ex  parte  National  Mercantile  Bank,  15 
t;.  Dodd,  Cr.  &  Ph.  100;  Barrack  v.  Ch.  Div.  42  ;  Broadhead  r.  Holdsworth, 
McCulloch,  3  K.  &  J.  no."  2  Exch.  Div.  321 ;  Southwestern  R.  Co. 

In  Gambart  r.  Ball,  14  C.  B.  N.  S.  v.Cohen,49Ga.  627;  Brooks  v.  State, 88 

306;   108  E.  C.  L.  305,  and  Gravest-.  Ala.  122  ;  U.  S.r.  Ten  Cases  of  Shawls, 

Ashford,  L.  R.,  2  C.  P.  410,  it  was  held  2  Paine  (U.S.)  162. 

that  the  piracy  of  a  picture  or  engrav-  In  Thomas  v,  Stephenson,  2  El.  & 

ing  by  the  process  of  photography  was  Bl.  108;   75  E.  C.  L.  107,  it  appeared 

within  the  statutes  of  8  Geo.  II,ch.  13,  7  that  under  Statute  5  &  6  Wni.  IV,  ch. 

Geo.  Ill,  ch.  38,  and  17  Geo.  Ill,  ch.57,  63,  §  28,  an  inspector  is  authorized  at 

for  the   protection  of  artists  and  en-  all  reasonable  times  to  enter  any  shop, 

gravers,  although  the  art  of  photogra-  and  there  to  examine  all  weights  and 

phy  M'as  not  known  at  the  time  of  their  measures,  steelyards,  or  other  weighing 

enactment.  machines,  and  **if,  upon  examination, 

In  Collier  v.  Worth,  i   Exch.   Div.  it  shall   appear   that  the  said  weights 

464,  it  appears  that  by  a  local  act  of  and  measures  are  light  or  otherwise  un- 

1822,  no  person  was  allowed  to  sell  fish  just,  the  same  shall  be  seized  and  for- 

within  the  town  of  R.,  except  in  the  feited,  and   the  person  or  persons  in 

market  place  thereof,  and  that  any  per-  whose   possession  the    same  shall  be 

son   offending  against    this    provision  found,  shall,  upon  condiction,  forfeit  a 

should  forfeit  a  sum  of  money.  In  1876,  sum  not  exceeding  £10."     It  was  held 

the  respondent  sold  fish  on  M.  street,  that  under  this  provision  the  inspector 

■which  was  then  a  main  thoroughfare  of  was  not  given  authority  to  seize  an/ 

the  town  of  R.,  but  in  1822  was  a  green  weighing  machine,  although  found  to  be 

field.     It  was  held  that  the  word  town  unjust,  but  only  weights  and  measures. 

as  used  in  the  act  meant  the  collection  In  Broadhead  v,  Holdsworth,  2  Ex. 

of  buildings  from  time  to  time  called  the  Div.  321,  it  appears  that  the  Vaccina- 

town  of  R.,  and  that  the  respondent  had  tion    Act  of    1871,  §  7,  provides  that 

been  guilty  of  an  offense  against  the  act.  every  certificate  of  a  child  being  unfit 

In  Taylor  v.  Goodwin,  4  Q^  B.  Div.  for  or  insusceptible  of  successful  vac- 

228,  an  information  had  been  preferred  cination  shall  be  transmitted^to  thevac- 

by  a  police  inspector  against  the  appel-  cination  officer  under  a  penalty  on  fail- 

Jant  for  furiously  driving  a  carriage  on  ure  to  do  so.    It  was  held  that  a  parent 
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(3)  In  Derogation  of  Common  Right, — All  statutes  which  en- 
croach on  the  personal  or  property  rights  of  the  individual  are  to 

be  construed  strictly.^  In  this  class  are  embraced  all  statutes 
which  work  a  forfeiture  or  confiscation  of  the  private  property  of 
a  particular  person  or  of  a  particular  class  of  persons,*  and  acts 

who  had  a  certificate  that  the  child  had  loi   £.  C.  L.  380;   Yarmouth  v.  Sim- 
already    had  smallpox    and  who  had  mons,   10    Ch.   Div.   518;    Hughes    v. 
failed  to  forward  it  to  the  vaccination  Chester,  etc.,  R.  Co.,  21   L.  J.  Ch.  97; 
officer  was  not  liable  under  the  statute.  Booth  v.  State,  4  Conn.  65 ;  Tuttlc  v. 
In  Southwestern   R.  Co.  v,  Cohen,  49  State,  4  Conn.  68 ;  Richardson  v.  Ems- 
Ga.  637,  it  was  held  that  a  statute  pro-  wiler,    14    La.   Ann.   66S;    Pelham    v, 
viding    for  the  inspection   of  weights  Steamboat  Messenger,  16  La.  Ann.  99 ; 
and  measures,  and  providing  penalties  Webb  x\  Baird,  6  Ind.  13;  Doe  v,  Ava- 
against  those  who  sold  by  weights  not  line,  8  Ind.  6;  Indianapolis,  etc.,  R.  Co. 
inspected  and  marked,  did  not  apply  to  v,  Kinney,  8  Ind.  402;  Guntert'.  Leckey, 
those  who  bought  by  such  weights.  30  Ala.  591 ;   Pinkham  t'.  Dorothy,  55 
In  Brooks  v.  State,  88  Ala.  122,  it  ap-  Me.  135;  Mitchell  v.  Rockland,  45  Me. 
pears  that  the  penal  clause  of  the  stat-  496;  Flint  River  Steamboat  Co.  v.  Fos- 
ute  regulating  the  practice  of  medicine  ter,  5  Ga.  194;  48  Am.  Dec.  248;   Sa- 
in the  state  of  Alabama^  is  much  less  vannah  v,  Hartridge,  8  Ga.  23;  Young 
comprehensive    than    the  civil    provi-  v,  McKenzie,  3  Ga.  40;  Rothgerber  v, 
sions  in  the  act  regulating  such  practice,  Dupuy,  64  111.  452  ;  Walker  v.  Chicago, 
and  it  was  held  that  the  penalties  pro-  56  111.  277;  McAfee  v.  Southern  R.  Co., 
vided  by  the  statute  could  not  be  im-  36  Miss.  669;  Smith  v,  Spooner,  3  Pick, 
posed  upon  any  who  were  not  clearly  (Mass.)  229;   Sewell  v,  Jones,  9  Pick, 
vrithin    the    provisions  of    the    penal  (Mass.)  412;  Com.   r.  Tewksbury,  11 
clause.  Met.  (Mass.)  55;  Coolidge  v,  William^, 
But  in  Williams  v,   Evans,  i   Exch.  4  Mass.  140;   Melody  v,  Reab,  4  Mass. 
Div.  277,  it  appears  that  the  Highway  473;  Danvers  v,  Boston,  10  Pick.(Ma6s.) 
Act,  5  &  2  Wm.  VI,  ch.  50,  provides  that  513 ;  Billerica  v.  Chelmsford,  10  Mass. 
any  person  who,  riding  a  horse  or  beast  394 ;  Monson  v,  Chester,  22  Pick.(Mass.) 
or  driving  any  sort  of  carriage,   shall  385;   Sprague  v,  Birdsall,  2  Cow.  (N. 
ride  or  drive  the  same  furiously  so  as  to  Y.)  419;   Ramsey   v.  Gould,  57    Barb, 
injure  the  life  or  limb  of  any  passenger,  (N.    Y.)  398;    Port-wardens   r.^Cart- 
tvery  person  so  offending,  being  con-  wright,  4  Sandf.  (N.  Y.)  236;  Marsh  v, 
yicted  of  such  offense  before  any  two  Nelson,  loi  Pa.  St.  51;  Stewart  v.  Com., 
justices  of  the  peace,  sl^all  for  every  such  10  Watts  (Pa.)  307;  Morris  r.  Balder- 
oSense  forfeit  any  sum  not  exceeding  ston,  2  Brewst.  (Pa.)  459;    McGlade's 
£5,  in  case  such  driver  %\i9\\  not  be  the  Appeal,  99  Pa.  St.  338;  Palairet  v.  Sny- 
owner  of  such  wagon,  cart,  or  other  car-  der,  106  Pa.  St.  227;  Brady  v.  North - 
riage,  and  in  case  the  offender  be  the  western  Ins.  Co.,  11  Mich.  451;  Harri- 
owner  of  such  wagon,  cart,  or  other  son  v.  Leach,  4  W.  Va.  383;   Harrison 
carriage,  then  any  sum  not  exceeding  v.  Smith,  4  W.  Va.  97 ;  Pendleton  v» 
Xio.    The  appellant  was  convicted  by  Barton,   4    W.   Va.   496;   Coleman   t;. 
justices,  of  furiously  riding  on  the  back  Hart,  37  Wis.  180;  Strong  v,  Birchard, 
of  a  horse  along  the  highway,  and  the  5   Conn.   357;   Chalker  v.  Chalker,  I 
penalty  of  one  pound  was  imposed.     It  Conn.  79;  6  Am.  Dec.  206;  Johnson  v. 
"was  held  that  although  the  word  **  rider  "  Stanley,  i  Root  (Conn.)  245. 
was  not  mentioned  in  the  penal  clause  3.  Russell  v.  Transylvania   Univer- 
of  the  section,  the  justices  had  jurisdic-  sity,  i    Wheat.  (U.  S.)  432;   U.  S.  v. 
tion  to  convict  the  appellant,  and  the  re'  Athens   Armory,   35   (ja.  344;  2  Abb. 
spondent  was  entitled  to  the  judgment  (U.  S.)  129;  Wells  v,  London,  etc,,  R. 
of  the  court.  Co.,  L.  R.,  5  Ch.  Div.  126 ;  In  re  Lundy 
1.  Wells  V,  London,  etc.,  R.  Co.,  5  Granite  Co.,  L.  R.,  6Ch.467;  Ex  parte 
Ch.  Div.  126;  In  f^  Lundy  Granite  Co.,  Jones,  10  Ch.  App.  665;  Randolph  v, 
L.  R.,  6  Ch.  462;   Ex  parte  Jones,   10  Milman,  L.  R.,  4  C.  P.  107;  Ex  farte 
Ch.  App.  663;  Ex  farte  Sheil,  4  Ch.  Shell,  4  Ch.  Div.  789;   Polk  v.  The  J. 
Div.  789;  Randolph  r.  Milman,  L.  R.,  W.  French,  5  Hughes   (U.  S.)  429;   U. 
4C.  P.  107;  Green  v.  Reg.,  i  App.  Cas.  S.  v.  La  Coste,  2  Mason  (U.  S.)  129. 
513;  Harrod  v.  Worship,  i  B.  &  S.  381 ;  In  Wells  v,  London,  etc.,  R.  Co.,  5 
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which  authorize  the  impressment  of  private  property  for  public 
use  in  case  of  pestilence  or  war.^ 

Ch.  Div.  126,  an  act  of  Parliament  ob-  from  them.  If  the  petition  had  re- 
tained hy  the  company  reciting  that  it  suited  in  a  bankruptcy  or  a  liquidation, 
was  expedient  that  the  rights  of  way  no  doubt  their  right  would  have  beea 
in  respect  to  certain  footways  which  lost,  because  the  goods  would  have  been 
crossed  the  railway  on  the  level  should  not  the  goods  of  the  debtor,  but  the 
be  extinguished,  and  enacting  that  all  goods  of  the  trustee.  But  in  a  compo- 
rights  of  way  in,  over,  or  affecting  the  sition  the  goods  of  the  debtor  do  not 
footways  numbered  2,  4,  5,  6  and  7  on  cease  to  be  his  goods,  that  is  of  the  es- 
the  deposited  plan  should  be  extin-  sence  of  the  composition." 
guished,  no  provision  for  compensation  In  Ex  parte  Sheil,  4  Ch.  Div.  789, 
being  made,  was  before  the  court  for  an  act  of  1865,  the  Partnership  Law- 
construction.  The  right  of  way  in  Amendment  Act,  was  before  the  court, 
question  was  marked  **  roadway  and  The  act  provided  that  advances  of 
footway.*'  It  was  held  that  the  act  ex-  money  by  way  of  loans  to  a  person  en- 
tinguishing  the  rights  to  a  footway  gaged  or  about  to  engage  in  any  trade 
would  not  include  also  that  of  a  road-  or  undertaking,  upon  a  contract  in 
way.  Bramwell,  J.  A.,  said  :  **  I  agree  writing  with  such  person,  that  the 
that  we  ought  to  construe  this  act  of  lender  shall  receive  a  rate  of  interest 
Parliament  according  to  the  fair  mean-  varying  with  the  profits,  or  shall  re- 
ing  of  the  words  even  supposing  the  ceive  a  share  of  the  profits  arising  from 
true  construction  of  the  act  does  an  in-  carrving  on  such  trade  or  undertaking, 
justice  to  the  party.  But  we  may  well  shall  not  of  itself  constitute  the  lender 
approach  the  construction  of  an  act  of  a  partner  with  the  person  or  persons 
Parliament  of  this  kind  in  the'  belief  carrying  on  such  trade  or  undertaking 
that  it  was  not  intended  to  confiscate  a  or  render  him  responsible  as  such,  but 
private  right,  for  this  would  be  a  simple  that  in  the  event  of  any  such  trader  a& 
oase  of  confiscation,  and  we  are  not  aforesaid  being  adjudged  bankrupt,  the 
to  suppose  that  this  was  intended  by  lender  of  any  such  loan  as  aforesaid 
the  legislature  or  sought  for  by  the  shall  not  be  entitled  to  recover  any 
railway  company.  The  statute  recites  portion  of  his  principal  or  the  profits  or 
that  it  is  expedient  that  the  rights  of  interest  payable  in  respect  to  such 
way  therein  mentioned  should  be  ex-  loan  until  the  claims  of  the  other  cred- 
tinguished,  but  it  certainly  is  not  expe-  itors  of  the  said  trader  for  valuable 
dient  that  a  private  right  should  be  consideration  in  money  or  money's 
taken  away  without  making  com  pen-  worth  have  been  satisfied.  It  appeared 
sation."  that  a  loan  was  made  to  a  trader  at  a 
In  Ex  parte  Jones,  10  Ch.  App.  663,  rate  of  interest  varying  with  the  profits 
it  appears  that  a  creditor  sued  out  a  of  his  business,  but  the  amount  of  the 
writ  of  feri  facias  and  delivered  it  to  loan  with  interest  was  secured  by  a 
the  sheriff.  "Earlier  in  the  same  day  mortgage  to  the  lender  on  the  stock 
the  debtor  filed  a  petition  for  liquida-  and  good  will  of  the  trader's  business, 
tion  or  composition,  and  obtained  an  in-  The  trader  became  bankrupt,  and  it  was 
junction  restraining  the  proceedings  in  sought  to  avoid  the  mortgage  under  the 
the  execution.  At  the  first  meeting  of  act  above  referred  to.  It  was  held  that 
the  creditors  a  resolution  was  passed  the  enforcement  of  a  mortgage  lien  was 
to  accept  the  composition.  The  injunc-  not  a  collection  of  the  debt  within  the 
tion  was  subsequently  dissolved  by  the  meaning  of  the  statute,  and  that  to  de- 
chief  judge,  and  on  appeal  his  de-  prive  the  mortgagee  of  this  right  would 
cision  was  affirmed.  James,  L.  J.,  be  a  confiscation  of  property  which 
said  :  "  I  am  of  opinion  that  the  deci-  would  not  be  presumed,  from  the  Ian* 
sion  of  the  chief  judge  was  quite  right,  guage  of  the  act,  to  be  authorized. 
In  order  to  take  away  a  legal  right  In  Steamboat  Ohio  v.  Stunt,  10  Ohio 
from  anybody,  it  is  necessary  to  show  St.  582,  it  was  held  that  a  statute  which 
express  words  in  the  act,  or  clear  im-  authorized  the  seizure  of  one  man  s 
plication.  In  this  case,  the  respondents  property  for  the  payment  of  another's 
have  by  due  process  of  law  obtained  a  obligation  must  be  construed  strictly  on 
security  on  all  the  goods  which  the  the  ground  that  such  procedure  was 
sheriff  could  seize.  That  was  their  le-  practicallj'  a  confiscation, 
gal  right  and  they  have  it  still,  unless  it  1.  In  Pinkham  v,  Dorothy,  55  Mc. 
can  be  shown  to  have  been  taken  away  135,  it  was  held  that  the  right  to  im- 
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Statutes  which  prescribe  the  manner  in  which  persons  shall  use 
their  private  property,^  or  restrict  and  regulate  the  disposition 

thereof*  are   against    common  right,  and  must   be    construed 
strictly. 

Statutes  passed  in  the  exercise  of  the  police  power  of  the  state, 
restricting  and  regulating  property  rights  *  or  the  pursuit  of  use- 
press  property  to  be  used  forthetak-  3.  Richardson  v,  Emswileri  14  La. 
ing  care  of  persons  infected  with  sick-  Ann.  668 ;  Sewall  v.  Jones,  9  Pick, 
ness  dangerous  to  the  public  health  (Mass.)  412;  McGlade's  Appeal,  99 
could  onl^  be  exercised  when  expressly  Pa.  St.  338;  Palairet  v,  Snyder,  106 
granted.  Pa.  St.  227.      In  McGlade's  Appeal,  99 

In  White  r.  Ivey,  34  Ga.  1S6,  it  was  Pa.  St.  338,  it  was  held  that  a  gift  for 
held  that  authority  to  impress  private  charitable  purposes  made  within  one 
property  to  be  used  for  a  hospital  in  month  of  the  decease  of  the  donor  was 
time  of  war  may  not  be  exercised  un-  not  within  the  statute  providing  that  no 
less  expressly  granted  by  legislative  estate,  real  or  personal,  should  there- 
enactment,  after   be   bequeathed,  devised   or   con- 

1.  Morris  v,  Balderston,  2  Brewst.  veyed  to  any  body  politic,  or  to  any 
(Pa.)  459;  Steil  V.  Sunderland,  6  H.  &  person  in  trust  for  religious  or  charita- 
N.  796;  Port-wardens  v.  Cartwright,  ble  uses,  except  the  same  be  done  by 
4  Sandf.  (N.  Y.)  236;  Tyack  v.  Brum-  deed  or  will  attested  by  two  credible 
ley,  I  Barb.  Ch.  (N.  Y.)  519.  In  Mor-  and  at  the  time  disinterested  witnesses 
ris  t^  Balderston,  2  Brewst.  (Pa.)  459,  at  least  one  calendar  month  before  the 
it  was  held  that  a  statute  which  pro-  decease  of  the  testator  or  alienor,  and 
vided  that  no  lot  of  the  width  of  sixteen  that  all  dispositions  of  property  con- 
feet  or  less  should  be  incumbered  with  trary  thereto  should  be  void  and  go  to 
more  than  four  and  one-half  inches  of  a  the  residuary  legatee  or  next  of  kin. 
brick  party  wall,  would  not  be  construed  In  Sewall  i'.  Jones,  9  Pick.  (Mass.)  412, 
to  include  a  lot  sixteen  feet  and  one-  it  was  held  that  an  act  imposing  a 
half  inch  in  width.  duty  on  sales  by  auction  did  not  extend 

Port-wardens  v.  Cartwright,  4  Sandf.  to  leases  by  auction. 

(N.  Y.)  236,  was  a  suit  instituted  by  3.  Booth  v.  State,  4  Conn.  65;  Tuttle 

the  master  and  port-wardens  of  the  port  %\  State,  4  Conn.  68 ;   Brady  v.  North- 

oi  New  Tork  against   the  defendants  western  Ins.  Co.,  11   Mich.  425;  Welch 

to  recover  a   penalty   alleged   to  have  v.  Stowcll,  2  Dougl.  (Mich.)  3*32;  Com. 

been  incurred  under  an  act  of  the  legis-  v.    Tewksbury,    11    Met.    (Mass.)    55; 

lature  conferring  upon  the  port- wardens  Com.  v.   Sylvester,    13  Allen    (Mass.) 

of  the  city  the  exclusive  power  to  make  247;  Austin  7}.  Murray,  16  Pick.  ( Mass.) 

surveys  of  vessels  deemed  unfit  to  pro-  121;    Watertown  r.  Mayo,    109  Mass. 

ceed  to  sea,  and  to  judge  of  the  repairs  315;  12   Am.    Rep.   694;    Louisville   v. 

which  might  be  necessary  for  the  safety  Webster,  108  III.  414;  In  re  Jacobs,  98 

of  such  vessels  on  their  intended  voy-  N.  Y.98;  50  Am.   Rep.  636;  Peoples, 

age.    It  appeared  that  the  defendants  Marx,  99  N.  Y.  377;  52  Am.  Rep.  34; 

had  put  into  port  with   a  vessel  in  a  Waynehamer  v.  People,  13  N.  Y.  378; 

damaged   condition,   and,   before   pro-  Port- wardens  r;.  Cartwright,  4  Sandf. 

ceeding  with  the  voyage,  had  employed  (N.  Y.)  236;  Walker  z\  Board  of  Pub- 

a  private  person  to  examine  and  make  lie   Works,    16   Ohio   540;    Stewart   z\ 

survey  of  the  vessel  and  determine  the  Com.,  10  Watts  (Pa.)  ^o(>\  McGlade's 

necessary  repairs.     It  was  held  no  of-  Appeal,  99  Pa.  St.  338;  State  v.  Gilman, 

fense  within  the  statute.     Paine,  J.,  in  33  W.  Va.  146;  Munn  v.  Illinois,  94  U. 

his  concurring  opinion,  said  :  "lacqui-  S.  113;  Bartemeyer  t;.  Iowa,  18  Wall, 

escein  the  opinion  of  the  court  in  this  (U.  S.)  137;  Mugler  r.  Kansas,  123  U. 

case  and  in  the  reasons  upon  which  it  S.  661;  Slaughter  House  Cases,  16  VVall. 

is  founded.    Those    reasons   I   under-  (U.  S.)  36. 

stand  to  be  that  the  statute  upon  which  In  Booth  v.  State,  4  Conn.  65,  it  ap- 

the  plaintiffs  sue   is   against  common  pears  that  a  building,  erected  originally 

right,  and  is,  therefore,  to  be  construed  for  a  meeting-house  and  subsequently 

strictly;    and   that  the  plaintiffs   have  used  for  a  joiner's  shop,  was  extensively 

not  made  out  such  a  state  of  facts  as  repaired  and  converted  into  a  dwelling 

entitled  them  to  sue  upon  it.'*  house.    It  was  held  that  such  repairs 
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ful  occupations  and  callings  *  are  to  be  construed  strictly;  as  are 
also  statutes  in  derogation  of  the  personal  rights  of  individuals.^ 

(4)  In  Derogation  of  Common  Law. — Where  a  statute  is  incon- 
sistent with  the  common  law,  the  statute  will  prevail  and  the  com- 

and  alterations  did  not  constitute  the  7^  Bii'dsall,  a  Cow.  (N.  Y.)  419;  Webb 
erection  of  a  dwelling  house  within  the  v,  Baird,  6  Ind.  13. 
statute  to  secure  the  city  of  New  Haven  In  Sprague  v.  Birdsall,  3  Cow.  (X. 
from  damage  by  fire.  Y.)  419,  it  appears  that  the  act  to  incor- 
And  in  Tuttle  v.  State,  4  Conn.  68,  it  porate  the  Cayuga  Bridge  Company 
appeared  that  a  building  was  removed  provides  that  it  shall  not  be  lawful  for 
and  extensively  repaired,  and  an  addi-  any  person  to  cross  the  lake  within  three 
tion  made  thereto  the  same  width,  miles  of  the  bridge  without  paying  toll, 
height,  and  slope  of  roof  as  the  original.  It  was  held  that  embarking  upon  one 
It  was  held  that  these  acts  did  not  con-  side  of  the  lake  six  miles  from  the  bridge 
stitute  the  erection  of  a  building  within  and  crossing  in  such  a  direction  as  to 
the  statute  to  secure  the  city  of  New  leave  the  lake  within  sixty  rods  of  the 
Haven  from  damage  by  fire.  bridge  on  the  other  side,  is  not  such 
In  Stewart  v.  Com.,  10  Watts  (Pa.)  crossing  within  the  miles  as  was  con- 
306,  which  was  an  indictment  charging  templated  by  the  act.  The  act  further 
the  defendant  with  the  erection  of  a  provided  that  any  person  might  pass 
wooden  building  within  the  city  of  with  his  own  boat  within  three  miles. 
Pittsburgh  contrary  to  the  ordinance.  It  was  held  that  any  one  might  cross 
the  jury  found  that  he  had  erected  a  in  his  sleigh  on  the  ice  within  the  pro- 
building  composed  partly  ofbnckand  visons  of  this  proviso  and  according  to 
partly  of  wood.  It  was  held  that  the  the  general  intent  of  the  act,  which  is 
erection  of  such  a  building  was  not  an  that  all  persons  who  are  compelled  to 
offense  within  the  ordinance.  resort  to  others  to  assist  them  in  pass- 
But  in  Wadleigh  v,  Gilman,  12  Me.  ing  should  cross  the  bridge. 
403;  28  Am.  Dec.  188,  an  ordinance  In  Harrison  v.  Leach,  4  W.  Va.  383, 
prohibiting  the  erection  of  wooden  it  was  held  that  the  act  requiring  a  test 
buildings  in  the  city  of  Bangor  within  oath  by  suitors  is  in  derogation  of  corn- 
certain  limits  was  construed  liberally ;  mon  right,  and  that  a  party  who  sought 
it  being  held  that  a  removal  of  a  wooden  to  avail  himself  of  the  provisions  of  the 
building  to  the  inhabited  district,  or  even  act  ought  to  be  held  to  state  a  case 
from  one  part  of  such  district  to  an-  with  the  utmost  precision,  such  as  would 
other,  was  within  the  meaning  of  the  be  required  in  a  plea  in  abatement,  that 
term  erection  used  in  the  ordinance.  is,  certainty  to  a  certain  extent  in  every 

1.  In  Carberry  v.  People,  39  111.  App.  particular. 
506,  it  was'  held  that  an  act  requiring  In  Webb  v.  Baird,  6  Ind.  13,  it  was 
pharmacists  to  register  and  pay  a  fee,  held  that  a  statute  requiring  an  attor- 
was  in  derogation  of  common  right  and  nej'  at  law  or  other  person  to  render 
must  be  strictly  construed.  And  where  gratuitous  services  in  civil  cases  was 
a  pharmacist  who  was  entitled  to  reg-  against  common  right  and  would  not  be 
istration  paid  his  fee,  he  was  entitled  extended  bj*  construction  so  as  to  in- 
to proceed  in  his  business  until  the  ex-  elude  criminal  offenses, 
piration  of  the  year,  and  could  not  be  In  Coleman  v.  Hart,  37  Wis.  180,  it 
held  liable  in  a  criminal  prosecution  was  held  that  a  law  prohibiting  a  county 
because  of  the  delay  of  the  board  of  treasurer  or  a  county  clerk  or  any  of 
pharmacists  in  issuing  a  certificate.  their  deputies  from  purchasing  directly 
In  Gunter  v.  Leckey,  30  Ala.  591,  it  or  indirectly  property  sold  for  taxes  at 
was  held  that  an  act  requiring  a  license  any  tax  sale,  or  to  purchase  anj'  tax  cer- 
to  sell  could  not  be  extended  to  trading  tificate  or  tax  deed  held  by  the  county, 
and  bartering.  except  for  and  in  behalf  of  the  county, 
3.  Pelham  v.  Steamboat  Messenger,  must  be  construed  strictly,  and  would 
16  La.  Ann.  99;  Smith  v,  Spooner,  3  not  prohibit  the  county  treasurer  or 
Pick.  (Mass.)  229;  Ash  v,  Abdy,  3  his  deputy  from  purchasing  a  tax  cer* 
Swanst.  664;  Ramsey  v.  Gould,  57  Barb,  tificate  from  any  other  party  than  the 
(N.  Y.)  398;  Harrison  v.  Leach,  4  W.  county  and  having  a  deed  issued  tohina 
Va.  383;  Harrison  v.  Smith,  4  W.  Va.  thereon. 

97;  Pendleton  v.  Barton,  4  W.  Va.  496;        In  Smith  v,  Spooner,  3  Pick.  (Mass.) 

Coleman  v.  Hart,  37  Wis.  180;  Sprague  229,  it  was  held  that  an  act  avoiding 
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mon  law  must  give  way;  but  this  will  result  only  from  the  express 
language  of  the  statute  or  from  necessary  implication  ;  for  it  is  a 
well-established  rule  of  construction  that  statutes  in  derogation  of 
the  common  law  are  to  be  construed  strictly.^ 

everj  gift,  bargain,  sale,  or  transfer  of  Young  v,  McKenzie,  3  Ga.  31 ;  Hem- 

any  real  or  personal  estate  made  by  a  ingway  z\  Scales,  42  Miss,  i ;  97  Am. 

spendthrift  after  the  complaint  of  the  Dec.  425;  2  Am.  Dec.  586;  Hollman  v. 

selectmen  to  the  judge  of  probate  and  Bennett,  44  Miss.  322 ;  Hays  z\  Miller, 

the  order  of  notice  thereon  in  case  a  i  Wash.  Ter.  143;  Harrison  v.  Leach, 

guardian  was  afterwards  appointed  to  4  W.  Va.  383. 

the  spendthrift,  did  not  apply  to  prom-  In  Hollman  v.  Bennett,  44  Miss.  322, 

issory  notes.     But  see  Manson  v.  Fel-  the  court  said  :  "  The  common  law  of 

ton,  13  Pick.  (Mass.)  206,  where  it  is  £»^/a«</ brought  over  by  the  colonists, 

held  that  a  spendthrift  under  guardian-  so  ^r  as  applicable  to  the  new  circum- 

«hip  is  not  competent  to  make  a  valid  stances  and  conditions  of  the  people 

contract  for  the  payment  of  money.  and    the  country,   and   so   far    as   not 

1.  Sedgw.  271,  note;     Brown  r.  Bar-  changed  by  statute,  is  the  law  of  this 

ry,  3   Dall.    (U.   S.)    365;  McCool   v.  state;    and    the    courts   will   construe 

Smith,  I  Black  (U.  S.)  459;  Newell  v,  strictly  laws  in  modification  orderoga- 

Wheeler,  48  N.  Y.  488;    Burnside  v,  tion  thereof,  assuming  that  the  legisla- 

Whitney,  21  N.  Y.  148;  McCluskey  r.  ture  has,  in  the  terms  used,  expressed  all 

Cromwell,  11    N.   Y.  601;   Sharpe  v.  the  change  it  intended  to  make  in  the 

Speir,  4  Hill  (N.  Y.)    76;  Gilbert   v.  old   law,  and  will  not,  by  construction 

Columbia  Turnpike  Co.,  3  Johns.  Cas.  or  intendment,  enlarge  its  operation." 

(N.  Y.)  107;  Striker  v.  Kelly,  2  Den.  In  Pendleton  z'.  Bank  of  Ky.,  2  J.  J. 

(N.  Y.)  323;  Doughty  v.  Hope,  3  Den.  Marsh.  (Ky.)  148,  it  was   held  that  a 

(N.  Y.)  249;    Sherwood   v.    Reade,  7  joint   action  could   not  be  maintained 

Hill  (N.  Y.)  431;  Sharpe  v,  Johnson,  against  the  drawer  and   indorser  of  a 

4  Hill  (N.  Y.)  92  ;  Smith  v,  Moffat,  i  foreign  bill  of  exchange  for  the  amount 

Barb.   (N.   Y.)   65;    Graham   t\   Van  of  the  debt  without  interest  and  cost  of 

Wyck,  14  Barb.  (N.  Y.)  532;  Bertles  protest,  under  a  statute  which  provided 

■V.  Nunan,  92  N.  Y.  157;  44  Am.  Rep.  that  such  action  might  be  brought  for 

361;  Bussing  v.  Bushnell,  6    Hill  (N.  ^  the  debt,  interest  and  costs  of  protest, 

Y.)  382;  Rue  V.  Alter,  5  Den.  (N.  Y.)  '  on  the  ground  that  the  statute  was  in 

119;  Millered  v.    Lake   Ontario,   etc.,  derogation    of  the  common    law    and 

R.,  9  How.  Pr.  (N.  Y.)  238;  Manhat-  should   be   construed  strictly.     Citing- 

tan  Co.  V.  Laimbeer,  108  N.  Y.  578;  Wilson  v.  Lenox,  i  Cranch(U.  S.)  211 ; 

Dean  v.  Metropolitan   El.  R.  Co.,  1 19  Johnson  v.  Bank  of  Ky.,  5  T.  B.  Mon. 

N.  Y.  540;  Lord  v.  Parker,   3   Allen  (Ky.)  119. 

<Mass.)  127;  Melody  v.  Reab,  4  Mass.  In  Harrison  v.  Leach,  4  W.  Va.  383, 

471;  Wilbur  V.Crane,  13  Pick.  (Mass.)  it  was  held  that  the  suitor's  test  oath 

284;  Gibson  v.  Jenney,  15   Mass.  205;  act  which  provided  that   the   plaintiff 

Howes    7'.   Newcomb,    146   Mass.   76;  must  take  a  stated  oath  in  certain  cases 

Haas  7'.  Shaw,  91   Ind.  384;  Taylor   v.  or  be  liable  to  be   non-suited,   was   in 

Oarnett,    no    Ind.    287;     Barnett    v,  derogation  of  a  common-law  right,  and 

Harshl)arger,  105  Ind.  410;  Cadwalla-  could  not  be  extended  beyond  its  ex- 

der   V,   Harris,   76  111.  370;    Schuyler  press  terms. 

County  t'.  Mercer,  9  111.  20;  Brown  7'.  A    statute   preventing  a   concurrent 

Fifield,  4  Mich.  322  ;  Moyer  v.  Penn-  (remedy)  action  for  the  recovery  of  the 

sylvania    Slate    Co.,   71    Pa.    St.   293;  mortgage  debt,  pending  a  foreclosure 

Esterleys  Appeal,  54  Pa.  St.  192 ;  Mc-  suit,  is  in  derogation  of  the  common 

Mullin  V,  McCreary,  54  Pa.  St.  230;  law,  and   therefore  should  be  strictly 

Dyson   r.  West,    i    Har.   &  J.    (Md.)  construed.     Hays  v.   Miller,   i  Wash. 

567;  State  V,  Lash,  16  N.  J.  L.  380;  32  Ter.  143. 

Am.  Dec.    397;    Bailey    r.   Bryan,  3  In    Miller  v.   Childriss,   2    Humph. 

Jones  (N.  Car.)  357;  67  Am.  Dec.  246;  (Tenn.)  320,  where  a  statute,  giving  the 

Lock  V.  Miller.  3  Stew.  &  P.  (Ala.)  13;  right  to  sureties  to  be  discharged  from 

Gunter  v,  Leckey,  30  Ala.  591 ;  Hotal-  a  note  or  obligation  upon  refusal  of  the 

ing  V.  Cronise,  2  Cal.  60 ;  Bottomly  v,  creditor,  after  notification,  to  sue   the 

Grace  Church,  2  Cal.  90;  Turner  v.  principal,    provided   that   such   notice 

Tuolumne  Co.  Water  Co.,  25  Cal.  397;  should  be  in  writing  and  proved  by  two 
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And  the  common  law  will  be  held  to  be  no  further  abrogated 
than  is  expressly  declared,  or  the  clear  import  of  the  language  used 
absolutely  requires.  The  law  rather  presumes  that  the  legislature 
did  not  intend  to  make  any  change  other  than  what  is  specified 
and  plainly  pronounced.^  And  even  the  liberal  construction  of 
remedial  statutes  may  be  modified  by  this  rule.* 

As  a  rule,  affirmative  words  without  negative  words  do  not  an- 
nul the  common  law,  but  it  is  well  established  that  a  statute  which 
treats  of  the  whole  of  any  subject-matter  abrogates  the  common 
law  on  that  subject,  as  a  subsequent  statute  treating  of  the  whole 

witnesses,  it  was  held  that  the  provi-  tan  El.  R.  Co.,  119  N.  Y.  540;  People 

sionsofthe  statute  should  be   strictly  r.  Bristol,  etc..  Turnpike  Co.,  23  Wend, 

followed,  as  the  act  was  in  derogation  (N.  Y.)  222;  Jackson  v,  Bradt,  2  Cai. 

of  the  common  law.  (N.  Y.)  169;  In  re  Heath,  3  Hill  (N. 

Statutes  in  regard  to  chattel  mort-  Y.)  52;  People  v.  Hall,  80  N.  Y.  117; 
gages,  upon  compliance  with  which  the  Manhattan  Co.  v.  Lam  beer,  108  N.  Y. 
mortgagor  maj- retain  possession  of  the  578;  Berley  v.  Rampacher,  5  Duer 
property  mortgaged,  are  in  derogation  (N.  Y.)  183;  Bowen  r.  Lease,  5  Hill 
of  the  common  law,  and  are  to  be  strict-  ( N.  Y.)  221 ;  Howe  v.  Peckham,  6  How. 
\y  construed.  To  be  valid  as  to  third  Pr.  (N.  Y.)  229;  People  v.  Palmer,  109 
parties,  no  provision  of  the  act  can  be  N.  Y.  110;  4  Am.  St.  Rep.  423;  Tins- 
neglected.  Crane  v.  Chandler,  5  Colo,  man  x).  Belvidere,  etc.,  R.  Co.,  26  N. 
21;  Porter  v.  Dement,  35  111.  478;Gass-  J.  L.  148;  69  Am.  Dec.  565;  Glover  r. 
ner  v,  Patterson,  23  Cal.  299;  Dufficy  v,  Alcott,  11  Mich.  470;  Mayo  v.  Wilson, 
Shields,  63  Cal.  332;  Butte  Hardware  i  N.  H.  55;  Davis  v.  Com.,  17  Gratt. 
Co.  V,  Sullivan,  7  Mont.  312.  (Va.)6i7;  Potter's  Dwarris, 70-71-219; 

Sjtatutes  making  the* real  estate  of  a  2  Inst.  199;  R.  v.  Moseley,  2  Burr,  ion; 

deceased  person   liable   for  his   debts  Rex  v.  Cumberland,  6  T.  R.  194. 
are   in    derogation    of    the  common-         In  Thompson  v,  Weller,  85  111.  197, 

law  rights  of  the  heir,  and  should   be  the  court  said:   *' In  the  construction 
construed  strictly.     Hollman  x\  Ben- .  of  statutes  in  derogation  of  the  com- 

nett,  44  Miss.  322;  Dean  I'.  Dean,  3  Mass.  mon  law,  courts  cannot  properly  give 

258;I)rinkwaterr'.  Drinkwater,4Mass.  force  to  the   statute   beyond  what  is 

356;  Mitchell  t'.  Lunt,  4  Mass.  658.  expressed  by  its  words  or  necessarily 

'  So    statutes    giving    administrators  implied  from  what  is  expressed." 
power  over  real  estate  are  in  deroga-        2.  In  Smith  v.  Moffat,  i  Barb.  (N. 
tion  of  the  common  law  and  are  strictly  Y.)  65,  the  court  said,  in  reference  to 
construed.    Jones  v,  Lamar,   34   Fed.  a  remedial  statute  which  gave  a  land- 
Rep.  454.  lord    a   summary   remedy    to    recover 

Commercial  Law. — In  Louisiana  this  possession,  "The  object  of  that  statute 

same   rule   of    construction  has  been  was  to  remedy  evils  alluded  to ;  and  so 

applied   to   the   commercial    law.     In  far  it  is  to  be  construed  liberally  to  see 

Crowell  t'.  Van  Bibber,  18  La.  Ann.  637,  thatit  carries  out  the  purposes  for  which 

it  was  held  that  laws  "in  derogation  of  it  was  designed.     But  as   the  remedy 

the  commercial  law  should  be  strictly  was  sought  to  be  attained  by  a  summa- 

construed,  and   that   a   statute   would  ry  proceeding  under  the  statute,  which 

not   be  construed   as   restraining  this  was  in  derogMion  of  the  common  law, 

law  without  a  clear  expression  of  such  in   that   respect    the   statute  is  to  be 

purpose  on  the  part  of  the  legislature,  strictly  construed." 
See  also  State  v.  Whetstone,   13   La.         In  Webb  v,  Mullin,  78  Ala.  in,  al- 

Ann.  376.  though  it  was  held  that  the  statute  was 

1.  1  Kent's  Com.  464;  Ash  r.  Abdy,  remedial  and  should  have  a  liberal  con- 

3   Swanst.  664;  Scaife  v.   Stovall,   67  struction,  the  court  said  :  "But  being  in 

Ala.   237;  Com.  v.   Cooley,    10   Pick,  modification  of  the  common  law  it  will 

(Mass.)  37;  Wilbur  t\  Crane,  13  Pick,  not  be  presumed  to  modify  it  further 

(Mass.)  284;  Keech  7'.  Baltimore,  etc.,  than  is  expressly  declared;    and  con- 

R.  Co.,  17  Md.  32;  Hooper  v.  Balti-  struction  and  intendment  will   not  be 

more,  12  Md.  464;  Heiskell  v,  Balti-  resorted  to  for  the  purpose  of  extending 

more,  65  Md.  125;  Dean  xk  Metropoli-  its  operation." 
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subject-matter  of  a  previous  statute  will  be  a  virtual  repeal  of  the 
previous  statute.* 

Statutes  changing  the  common  law  rules  of  evidence  and  the 
law  concerning  the  competency  of  witnesses,  should  be  construed 
strictly.* 

Statutes  conferring  powers  and  rights  upon  married  women 
are  in  derogation  of  the  common  law,  and  are  to  be  construed 
strictly.*  And  although  these  enabling  statutes  should  be  con- 
strued so  as  to  effect  the  purpose  and  object  of  the  legislature, 

1.  Rex  V,  Cator,  4  Burr.  2026 ;  Rex  v,  is  not  to  be  extended  in  his  behalf,  be- 

Davis,  I  Leach  C.  C.  306;    Com.  v.  yond  what  it  clearly  imports." 
Cooley,  10  Pick.  (Mass.)  37 ;  Jennings t;.        So  it  is  held  that  statutes  compelling 

Com.,   17  Pick.   (Mass.)  80;   Com.  v.  persons  to  give  evidence  against  them- 

Marshall,  II  Pick.  (Mass.)  350;  23  Am.  selves  must  be   strictly  construed,  and 

Dec.   377;   Bartlet  v.  King,  12  Mass.  never  be  extended  beyond  the  limits  to 

537 ;  7  Am.  Dec.  99 ;  Nichols  v.  Squire,  which  the  strictest  interpretation  of  the 

5  Pick.  (Mass.)  168;  Ellis  v.  Paige,  i  language  of  the  legislature  confines 
Pick.  (Mass.)  45 ;  Com.  v.  Evans.  13  S.  them.    Broadbent  v.  State,  7  Md.  416. 

6  R.  (Pa.)  429;  Dugan  v,  Gittings,  3  An  act  permitting  a  party  to  prove 
Gill  (Md.)  138;  43  Am.  Dec.  306;  his  own  accounts  by  oath  or  affirmation, 
Leigh  ton  t\  Walker,  9  N.  H.  63 ;  State  being  in  derogation  of  the  common  law, 
V.  Norton,  23  N.  J.  L.  41 ;  Gilkey  v.  must  be  construed  strictly.  Warner  v. 
Cook,  ()o  Wis.  T39.  Fowler,  8  Md.  25. 

In  Com.  V,  Cooley,  10  Pick.  (Mass.)  Hnsband  and  Wife. — In  Dwelh*^  v, 
37,  the  court  said :  **A  statute  is  im-  Dwelly,  46  Me.  377,  where  a  statute 
pUedly  repealed  by  a  subsequent  one  provided  that  no  person  should  be  ex- 
revising  the  whole  subject-matter  of  the  cused  or  excluded  from  being  a  witness 
first.     Bartlet  v.  King,  12  Mass.  545;  in  any  civil  suit  or  proceeding,  at  law 

7  Am. Dec. 99 ;  Nichols  v.  Squire,  5  Pick,  or  in  equity,  by  reason  of  his  interest  in 
(Mass.)  168;  and  in  the  case  of  a  stat-  the  event  of  the  same, as  party  orother- 
ute  revising  the  common  law,  the  im-  wise,  '*  except  in  certain  cases  set  out," 
plication  is  at  least  equally  strong."  it  was  held  that  this  act,  being  in  de- 

In  State  v.  Norton,  23  N.  J.  L.  39,  rogation  of  the  common  law,  should 

Green,  C.  J.,  said  :  **  It  is  conceded  that  be  construed  strictly  and  not  extended 

"Where  a  statute  has  varied  the  whole  so  as  to  remove  the  incompetence  of 

subject  of  the  common  law  in  regard  husband    and   wife    as  witness   for   or 

to  a  particular  crime,  and  has  changed  against  each  other,  for  it  could  not  be 

the  character  of  the  offense,  or  the  na-  presumed  that  the  legislature  intended 

ture  or  degree  of  punishment,  that  the  to  abrogate  the  rule  of  the  common  law. 
statute  must  be  regarded  as  a  virtual        Jurors. — So  statutes  which  permit  the 

repeal  of  the  common  law,  because  such  testimony  of  jurors  to  be  introduced  on 

Tnust  be  presumed  to  have  been  the  in-  a  motion  for  a  new  trial,  to  show  that 

tention  of  the  legislature.    But  unless  the  verdict  was  made  by  lot,  are  held  to 

such  intent  is  manifest,  the  repeal  by  be  strictly  construed,  as  in  derogation 

implication  cannot  be  inferred.''  of  the  common  law.     Turner  v.  Tuo- 

8.  Dyson  z\  West,  i  Har.  &  J.  (Md.)  lumne  Co.  Water  Co.,  25  Cal.  397.  See 

567;  Broadbent  v.  State,  7  Md.  416;  Taylor  v.  Garnett,  110  Ind.  289. 
Thistle  V.  Frostburg  Coal  Co.,  10  Md.        8.  Married  Women's  Acts. — Alexan- 

"9;  Smith  v,  Randall,  3  Hill  (N.  Y.)  der  v,  Saulsbury,  37  Ala.  375;  Perry- 

^S;  Hotaling  v,  Cronise,  2   Cal.  60;  man  v,  Greer,  39  Ala.  133;  Canty  v. 

Sheetze  v,  Hanbest,  81    Pa.  St.    100;  Sanderford,  37   Ala.  91;    Ashford    v. 

Packer  v.  Noble,  103  Pa.  St.  188;   De-  Watkins,  70  Ala.  156;  Warfield  v.  Rav- 

quasie  v.  Harris,  16  W.  Va.  345;  War-  esies,  38  Ala.  518;  Cook  v.  Meyer,  73 

ner  v.  Fowler,  8  Md.  25.  Ala.  580;  Gibson  x\  Marquis,  29  Ala. 

In  Dewey  v,  Goodenough,  56  Barb.  668;  Graham  v.  Van  Wyck,  14  Barb. 

^^''  Y.)  54,  the  court  said  :  "At  com-  (N.  Y.)  532;  Perkins  v.  Perkins,  7  Lans. 

OJon  law  the  party  could  not  be  a  wit-  (N.  Y.)  19;  Chambovet  T'.  Cagney,  35 

"*€««  for  himself  to  prove  any  part  of  N.  Y.  Super.   Ct.  474 ;    Reynolds   v. 

^e  issue,  and  the  statute  authorizing  it  Robinson,  64  N.   Y.  589;    Bertles  v. 
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yet  they  are  not  to  be  extended  by  construction,  nor  is  the  com- 
mon law  to  be  altered  beyond  what  is  plainly  expressed  or  mani* 
festly  intended.* 

Nunan,  92  N.  Y.  152;  44  Am.  Rep.  361 ;  Cook  v,  Meyer,  73  Ala.  580;  Carpenter 

Thompson  v.  Weller,  85  111,  197;  Cun-  v.  Mitchell,  50  111.  471 ;  ThompRon  v, 

ningham  v,  Hanney,  12  111.  App.  437;  Weller,  85  111.  197;  Lord  v.  Parker,  3 

Lord  T'.  Parker,  3  Allen  (Mass.)  128;  Allen  (Mass.)  128;  Moore  t».  Cornell, 

Brown  v»  Fifield,  4  Mich.  322  ;  Marburg  68  Pa,  St.  320 ;  Quick  v.  Miller,  103  Pa. 

r.  Cole,  49  Md.  402 ;  33  Am.  Rep.  266;  St    68;  Dorris  v.  Erwin,  loi   Pa,  St. 

Compton  V,  Pierson,   28  N.  J.  Eq,  229;  245  ;  Eckert  v.  Reuter,  33  N.  J.  L.  268. 

Triplett  v,  Graham,  58  Iowa  135;  Pet-  So  also  in  Yale  v.  Diederer,  18  N.  Y. 

tit  V.   Fretz,  33  Pa.  St.  118;  Quick  v.  265;  72  Am.  Dec.  503,  a  statute,  though 

Miller,  103  Pa.  St.  67;  Dorris  v,  Erwin,  it  expressly  authorized  a  married  wo- 

loi  Pa.  St.  239;  Longey  v.  Leach,  57  man  to  hold,  convey,  and  devise  her  real 

Vt.  377.  and  personal  property,  was  held  not  to 

1.  Perkins  v.  Perkins,  7   Lans.  (N.  remove  her  common- law  incapacity  to- 
Y.)  19;  Diver  v.  Diver,  56  Pa.  St,  109;  contract  debts.    Gardiner  v.  Gardiner,, 
Bergey's  Appeal,  60   Pa.  St,  418;  100  22  Wend.  (N.  Y.)  528;  Colvin  v.  Cur- 
Am.  f)ec.  578;  Swift  V,  Luce,  27  Me.  rier,  22  Barb.  (N.  Y.)  371. 
285.  Also  Olive  V.  Walton,  33  Miss.  103.  In  Jones  v,  Crosthwaite,  17  Iowa  393,. 

In  Haas  v,  Shaw,  91  Ind.  384,  Howk,  it  was  held  that  the  statute  for  the  pro- 

J.,    speaking    of   such    statutes,   said  :  tection  of  married  women,  while  it  gave 

"  While  the  provisions  of  the  act  must  them  the  power  to  make  contracts  in 

be    liberally    construed    according    to  reference  to  their  own  property  by  nec- 

their  true  intent  and  meaning,  yet,  as  essary  implication,  did  not  confer  on 

they  are  in  derogation  of  the  common-  them  the  right  to  contract  in  reference 

law  rule,  they  are  not  to  be  enlarged  by  to  other  property, 

construction  beyond  the  plain  meaning  ContraotB  Between  Hnsband  and  Wife, 

of  the  language  used  by  the  law-making  — While  by  statute  the  wife  may  make 

power  in  their  enactment.''  contracts  in  the  same  manner  as  if  she 

In  Kelso  V.  Tabor,  52  Barb.  (N.  Y.)  were  sohy  the  Massachusetts  courts 
129,  Potter,  J.,  said  :  "These  statutes  have  not  allowed  the  statute  to  be  con- 
in  their  creation  of  new  powers  and  strued  as  removing  the  common-law  in- 
authorities  are  limited  and  confined  to  capacity  so  far  as  to  allow  the  validity 
those  powers  which  are  expressed  ;  or,  of  contracts  between  husband  and  wife; 
in  other  words,  they  are  not  to  be  made,  but  on  the  contrary',  have  repeatedly 
by  construction,  to  extend  to  any  object  held  that  a  promissory  note  or  anj'  other 
or  purpose  beyond  that  expressed.*'  personal  contract  made  between  hus- 

An  act  which  provided  that  the  prop-  band  and  wife  is  absolutely  void.    Ing- 

erty   of  a  married   woman   "shall   be  ham  v.  White,  4  Allen  (Mass.)  412; 

owned,  used  and  enjoj'ed,  etc.,  as  if  she  Lord  v.  Parker,  3  Allen   (Mass.)  127; 

were  a  feme  sole,"  was  held  not  to  en-  Fowle  v.  Torrey,  135  Mass.  87 ;  Bassett 

able   her  to   sell,  incumber,  or  give  it  t;.  Bassett,  1 1 2  Mass.  99,    And  this  same 

away  without  the  consent  of  her  bus-  doctrine  is  held  in  other  states.    See 

band.      Pettit  v.  Fretz,  33  Pa.  St.  118;  Barnett  v.  Harshbarger,  105  Ind.  413; 

Haines  v.  Ellis,  24  Pa.  St.  255;   Moore  Savage  t;.  0'Neil,42  Barb.  (N.  Y.)374; 

V.  Cornell,  68  Pa.  St.  320 ;  Swift  v.  Luce,  Eckert  t\  Renter,  33  N.  J.  L.  266.  And 

27  Me.  285.  statutes  authorizing  a  married  woman 

In   Compton  v.  Pierson,  28  N,  J.  L.  to  convey  and  devise  real  and  personal 

229,  it  was  held  that  the  Married  Wo-  property  will  not  be  construed  as  abro- 

man's  Act  of  1852,  which  was  intended  gating  "the  common  law  which  forbids 

to  secure  to  married  women  during  cov-  her  conveying  to  her  husband.    White 

erture  the  use  of  their  real  and  personal  v.  Wager,  25  N.  Y.  328 ;  Corn  Exchange 

property,  did  not  confer  upon  them  the  Ins.  Co.  zk  Babcock,  57  Barb.  (N.  V.) 

right    of      testamentary     disposition.  222;  Winans  v.  Peebles.  32  N.  Y.  423; 

Pentz  V.  Simonson,  13  N.  J.  Eq.  232;  Meeker  v.  Wright,  76  N.  Y.  270;  Per- 

Naylor  v.  Field,  29  N.  J.  L.  287.  kins  v.  Perkins,  7  Lans.  (N.  Y.)  19. 

ContractB. — The  power  conferred  on  Liberally  ConBtrued. — In  Michigan  a 
the  wife  to  make  contracts  cannot  be  very  different  rule  prevails  in  the  inter- 
extended  beyond  the  clear  expression  pretation  of  these  statutes.  In  DeVries 
or  necessary  implication  of  the  statute,  v,  Conklin,  22  Mich.  258,  Cooley,  J.|. 
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And   generally,  the  common-law   incidents    of   marriage  are 
swept  away  only  by  express  enactment  or  necessary  implication.* 

said :    "  We   have  construed   this  law  bound  to  hold  that  the  unity  of  a  person 

liberally  with  a  view  to  effectuate  its  created   by  the  marriage  contract  be- 

gencral   purpose.     We  have  sustained  tween  husband  and  wife,  has  been  no 

contracts  made  by  married  women  for  further  severed  than  the  statutes  in  ex- 

the  purchase  of  property  on    credit ;  press  terms  or  by  necessary  implication 

though  perhaps  they  might  not  come  have    effected  that  purpose."     In  this 

strictly  within  the  terms  of  the  statutes."  case  it  was  held  that  statutes  enfran- 

Tillman  v.  Shackleton,  15  Mich.  447;  chising  married  women  would  not  be 

93  Am.  Dec.  198.  construed  as  conferring  any  new  rights 

And  in  White  v.  Zane,  10  Mich.  333,  on  the  husband,  such  as  power  to  sue 

the  court  held  the  common  law  to  be  his  wife. 

abolished  by  the  Married  Woman's  Act  In  Vankirk  v.  Skillman,  34  N.J.  L. 
of  that  state.  See  also  Burdeno  v.  Am-  114,  it  appears  that  an  act  provided  "  in 
perse,  14  Mich.  97;  90  Am.  Dec.  225;  all  cases  where  a  married  woman  trans- 
Tillman  r.  Shackleton,  15  Mich.  455;  acts  any   business  or    purchases    any 
93  Am.  Dec.  198;  Tong  v.  Marvin,  15  property,  and  debts  and  claims  thereby 
Mich.  60;  Rankin  V,  West,  25  Mich.  195.  remain  unsatisfied,  it  shall   be   lawful 
So  in  Kentucky  in  Hannon  v.  Mad-  for   any   person   holding  such  debt  or 
den,  10  Bush  (Ky.)  664,  the  court  held  claim  to  institute  a  suit  for  the  recovery 
that  the  legislature  intended  their  mar-  of  the  same  in  any  court  of  law  of  this 
ried    woman's  law  as  a  substitute  for  state  against  the  husband  and  wife,  or 
the  common  law,  and  that  it  should  be  against  the  survivor  of  them,"  etc.  The 
given  a  liberal  construction  to  promote  court  held  that  this  act  referred  only  to 
the  object  of  its  enactment.     And  in  such  contracts  as  are  made  by  a  married 
Iowa  these  statutes  are  given  a  liberal  woman  when  the  consideration  moves 
construction  on  the  same  ground.   Kra-  to  herself,  and  would  not  be  extendedso 
mcr  V.  Rebman,  9  Iowa  144.  as  to  include  contracts  of  suretyship,  or 
1.  Neelly  v.  Lancaster,  47  Ark.  175;  those  of  a  merely  collateral  obligation. 
58  Am.  Rep.  75a;  Bertles  v.  Nunan,  92  In  Thynne  v.  St.  Maur,  34  Ch.  Div. 
N.  Y.  160;  44  Am.  Rep.  361 ;  Haines  v,  465,  it  was  held  that  the  Married  Wo- 
Eilis,  24  Pa.  St.  255 ;  (rlover  v,  Alcott,  man^s  Act  of  1882,  which  provides  that 
II  Mich.  470;  Thompson  v»  Weller,  85  she  shall  be  capable  of  suing  and  being 
111.   197;   Hays   V,  Hays,   5   Rich.  (S.  sued     ...    in  all  respects  as  if  she 
Car.)  31.  were  Kfeme  soUy  does  not  abrogate  the 
The     statute     providing     that     the  common  law  principle  that  a  married 
property  of  a  married  woman,    .     .     .  woman  cannot  fill   the  oflice  of  next 
whether  acquired  before  or  after  mar-  friend,  or  guardian  ad  litem.     See  also 
riage,  shall,  notwithstanding  her  mar-  Married  Women,  vol.  14,  p.  589. 
riage,be  and  remain  her  sole  and  sepa-  Tenancy  by  Entirety. — ^These  statutes 
rate  property,  and  may  be  used,  collected  are  not  so  construed  as  to  make  husband 
and  invested  by  her  in  her  own  name,  and  wife  joint  tenants,  or  tenants  in  com - 
and  shall  not  be  subject  to  the  interfer-  mon,where  property  is  conveyed  to  theni 
ence  or  control  of  her  husband  or  liable  as  husband  and  wife.  The  common-law 
for  his  debts,  was  held  not  to  abolish  the  rule  that  they  are  tenants  by  entirety 
husband's  right  of  curtesy.     Neelly  v,  prevails,  unless  the  contrary  intent  is 
Lancaster,47  Ark..i75;58Am.Rep.  752.  clearlj'  expressed.    Goelet  x*.  Gori,  31 
Suits. — In    Fitzgerald   f.  Quann,  109  Barb.  (N.  Y.)  314;  Torrey  f.  Torrey, 
N.  Y.441,  it  was  held  that  a  provision  14  N.  Y.430;  Farmers*,  etc.,  Nat.  Bank 
of  a  statute  declaring  that  a   married  v,  Gregory,  49  Barb.  (N.  Y.)  155;  Mil- 
voman  may  be  sued  in  any  of  the  courts  ler  v.  Miller,  9  Abb.  Pr.  N.  S.  (N.  Y.) 
of  the  state,  and   that  a  judgment  re-  444;  Beach  v.  HolliRter,  3  Hun  (N.  Y.) 
covered  against  her  may  be  enforced  by  519;  Freeman  v.  Barber,  3  Thomp.  8c 
execution,  does  not  assume  to  enact  that  C.  (N.  Y.)  574;  Bertles  xk  Nunan,  92  N. 
the  wife  may  sue  alone  in  fi\\  cases —  Y.  152;  44  Am.  Rep.  361 ;  Zorntlein  v, 
but  when  suable,  e.  /.,  in  actions  in  ref-  Bram,    100    N.   Y.    12 ;    Washburn   r. 
crence  to  her  separate  estate,  she  may  Burns,  34  N.  J.  L.  18;  Robinson  v.  Ba- 
be sued  in  any  of  the  courts.  gle,  29  Ark.  202 ;  Diver  v.  Diver,  56  Pa. 
In  Perkins  v.  Perkins,  7  Lans.  (N.  St.  106;   French  x^.  Mehan,  56  Pa.  St. 
Y.)  19,  Potter,  J.,  said  :  "  I  shall  feel  286 ;  Bates  v,  Seely,  46  Pa.  St.  248 ;  Mc- 

891 


Interpretation  and  Conatruotion.    6  TA  TUTES, 


Strict  CooftnutliOB. 


It  has  been  held  that  statutes  providing  for  mechanics*  liens 
ought  to  be  strictly  construed,  because  they  make  distinctions  be- 
tween  citizens  and  confer  special  privileges  in  derogation  of  the 
common  law.^  On  the  other  hand,  it  has  been  held  that,  in  view 
of  their  remedial  nature,  and  of  the  public  policy  of  protecting 
the  laborer,  these  statutes  should  receive  a  liberal  construction  in 
favor  of  the  mechanic ;  and  this  view  seems  to  be  more  generally 
adopted.*     But  where  undue  advantage  is  given  the  mechanic,  in 


Curdy  v.  Canning,  64  Pa.  St.  39;  Fisher 
V,  Provin,  25  Mich.  347;  McDuff  v. 
Beauchamp,  50  Miss.  531 ;  Marburg  v. 
Cole,  49  Md.  402;  33  Am.  Rep.  266; 
Pray  v.  Stebbins,  141  Mass.  219;  55 
Ann'.    Rep.  462;   Bennett   v.  Child,  19 


Donaldson.    17    Wend.    (N.   Y.)    550; 
Harlan  v.  Rand,  27  Pa.  St.  511. 

In  Willard  v.  Magoon,  30  Mich.  273, 
Graves,  Ch.  J.,  said  :  **  It  is  undoubt- 
edly true  that  the  legislature  intended 
that  actions  under  the  statute  in  ques- 


Wis.  362;  88  Am.  Dec.  692  ;  Chandler     tion  should  be  prosecuted  in  a  manner 


V.  Cheney,  37  Ind.  391 ;  Patton  r.  Ran- 
kin, 68  Ind.  245;  34  Am.  Rep.  254; 
Carver  v.  Smith,  90  Ind.  222 ;  46  Am. 
Rep.  210. 

In  Cooper  v.  Cooper,  76  111.  57,  a  dif- 


to  exempt  them  from  technical  refine- 
ments ;  but  when  we  consider  that  the 
remedy  looks  to  a  somewhat  summary 
subjection  of  real  property  under  loose 
verbal  arrangements,  and  to  the  passage 


ferent  doctrine  was  held.     The  court,     and  findings  of  titles  to  land  as  the  re- 


however,  recognizing  the  decisions  of 
the  other  states,  said  :  **  But  it  may  be 
our  statute  is  materially  different  from 
theirs.  But  if  it  is  not,  still  the  tenor 
of  our  legislation  has  been  broader  and 
more  liberal."  See  also  Clark  v,  Clark, 
56  N.  H.  109. 

Meeker  v.  Wright,  76  N.  Y.  262,  held 
tenancy  by  entirety  to  be  abolished  by 
the  law  relating  to  married  women, 
but  this  case  has  been  overruled  by 
Bertles  v.  Nunan,  92  N.  Y.  152;  44 
Am.  Rep.  361 ;  and  Zorntlein  v,  Bram, 
100  N.  Y.  12. 

1.  Wade  V,  Reitz,  18  Ind.  307:  Cha- 
pin  V.  Persse,  etc.,  Paper  Works,  30 
Conn.  461;  79  Am.  Dec.  263;  Cook  v. 
Heald,  21  111.  425;  Brady  v,  Anderson, 
24  111.  110;  Rothgerber  r.  Dupuy,  64 
111.    452;    Lynch    v.    Cronan,  6  Gray 


(Mass.)  531;   Schulenburg  r.    Bascom,     (U.  S.)  710. 


suit  of  compulsory  proceedings,  it  ap- 
pears too  clear  to  be  disputed,  that  all 
matters  of  substance,  and  every  step  in 
any  way  essential  to  the  security  of 
rights  and  titles,  ought  to  be  strictly  in- 
sisted on."  To  the  same  effect  is  Wagar 
xu  Briscoe,  38  Mich.  587. 

2.  Tuttle  V.  Montford,  7  Cal.  3^8; 
Buck  V.  Brian,  2  How.  (Miss.)  880; 
Buchanan  f. Smith,  43  Miss.  90;  Weath- 
erby  v.  Sinclair,  43  Miss.  189;  Collins 
Granite  Co.  v,  Devereux,  72  Me.  422; 
Putnam  v,  Ross,  46  Mo.  337;  Oster  f. 
Rabeneau,  46  Mo.  595 ;  Donaldson  v. 
Wood,  22  Wend.  (N.  Y.)  399;  Montan- 
don  V,  Deas,  14  Ala.  33;  48  Am.  Dec. 
84;  Thomas  v.  Huesman,  10  Ohio  St 
152 ;  Barnes  v.  Thompson,  2  Swan 
(Tenn.)  313;  Gilman  r.  Gard,  29  Ind. 
291 ;  In   re  Hope  Min.   Co.,  i  Sawy. 


18  Mo.  188;  Roberts  v.  Fowler,  3  E.  D. 
Smith  (N.  Y.)  632;  Rafter  v.  Sullivan, 
13  Abb.  Pr.  (N.  Y.)  262;  Ay  res  v. 
Revere,  25  N.J.  L.  474;  Associates  of 
Jersey  Co.  v.  Davison,  29  N.  J.  L.  415; 
Greenough  x\  Nichols,  30  Vt.  768. 


The  law  favors  the  claims  of  mechan- 
ics, and  the  court  will  give  a  free  inter- 
pretation to  statutes  in  favor  of  the 
laborer.  Buchanan.!'.  Smith,  43  Miss. 90. 

In  De  Witt  v.  Smith,  63  Mo.  266, 
Wagner,  J.,  said  :  "The  courts  at  one 


In  Esterley's  Appeal,  54  Pa.  St.  192,  time  held  that  enactments  for  mechanics' 

the  court   said:     ''The  judicial,  mind  liens  were  in  derogation  of  the  common 

ought  to  incline  to  a  strict  limitation  of  law,  and  their  provisions  should  there- 

the  terms  of  the  statute  upon  the  prin-  fore  be  construed  strictly  against  those 

ciple  that  statutes  in  derogation  of  the  who  sought  to  avaii  themselves  of  their 

common  law  and  contrary  to  the  general  benefit.     But  the  better  doctrine  now  is 

policy  of  the  public  are  always  to  be  that  these  statutes  are  highly  remedial 

strictl}'  construed.*'  in  their   nature  and   should   receive  a 

A  statute  giving  liens  to  the  creditors  liberal  construction  to  advance  the  just 

of  a  contractor  does  not  apply  to  the  and  beneficent  objects  had  in  view  in 

creditors  of  a  sub-contractor.   Wood  v.  their  passage." 
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derogation  of  the  rights  of  others,  the  courts  have  adopted  a  strict 
construction,  and  have  not  extended  the  operation*  of  the  statute 
beyond  its  clear  requirements.^ 

A  statute  instituting  a  new  remedy  for  an  existing  right  does 
not  take  away  a  pre-existing  remedy  without  express  words  or 
necessary  implication ;  the  new  remedy  is  cumulative  and  either 
may  be  pursued.  Where  they  are  not  inconsistent,  but  can  well 
stand  together,  the  old  is  never  to  be  abrogated  by  the  act  creat- 
ing the  new  remedy.*  But  when  a  right  is  created  by  a  statute 
and  a  specific  remedy  is  provided,  the  right  can  be  vindicated  in 

1.  Noll  r.  Swineford,  6  Pa.  St.  187 ;  party  with  whom   he   has  never  con- 

MuRhlitt  V.  Silvermann,   50  N.  Y.  360;  tracted  and  for  whom  he  has  never  la- 

Consociated   Pre6b3'terian   Soc.  v,  Sta-  bored.    It  gives  him  a  summary  remedy 

pies,  23  Conn.  544;  Wagar  v.  Briscoe,  which,  if  enforced,    may    compel    the 

38  Mich.  587.  owner  to  pay  a  debt  which  he  has  once 

So  when  the  effect  of  a  lien  law  was  satisfied  in  full.     .     .    .    The  statute  is 

to  charge  the  lands  of  a  party  with  a  not  of  that  purely  remedial  character 

debt  not  contracted  by  him  or  for  his  which  calls  for  a  peculiarly  liberal  con- 

ultimate  benefit,  the  court  held  that  it  struction  at  the  hands  of  the  court." 

should    receive   a  strict    construction.  Where  the  lien  of  the  mechajnic  is 

Associates  of  Jersey  Co.  v.  Davison,  29  clearly  and    primarily  enacted  for  his 

K.  J.  L.  415.  protection   as  a  personal   benefit,  and 

In  Wagar  v,  Briscoe,  38  Mich.  592,  the  aid  of  the  court  is  invoked  by  an 

Graves,  J.,  said,  in  reference  to  the  me-  assignee,  such   assignee  must    clearly 

chanicsMien  laws :  "This  court  has  re-  show  that  the   statute   authorizes   the 

peatedly    declared   in    substance    that  transfer.     Roberts   v.   Fowler,  4  Abb. 

these   acts   are   innovations  upon   the  Pr.  (N.  Y.)  263. 

commonlawover  the  rights  of  property,  2.  Potter's  Dwarris  70;  Sedgw.  St. 
by  permitting  the  institution  of  private  38,  39;  Collinson  v,  Newcastle,  etc.,  R. 
charges  on  property  without  or  against  Co.,  i  Car.  &  K.  546;  47  E.  C.  L.  545 ; 
the  owner's  consent,  and  without  any  Castle's  Case,  Crb.  Jac.  644;  Litchfield 
judicial  or  other  official  sanction,  and  v.  Simpson,  8  Q^,  B.  65;  55  E.  C.  L.  65; 
bv  authorizing  an  enforcement  of  such  Rex  v.  Wright,  i  Burr.  544;  Mitchell  v. 
charges  by  unusual  and  summarj*  meth-  Duncan,  7  Fla.  13;  Donnell  v.  Jones,  13 
ods,  and  that  the  provision  of  these  en-  Ala.  490;  48  Am.  Dec.  59;  Jennings  v, 
actments  cannot  be  extended  in  their  Com.,  17  Pick.  (Mass.)  82 ;  Methodist 
operation  and  effect  beyond  the  plain  Church  v.  Remington,  i  Watts  (Pa.) 
and  fair  sense  of  the  terms,  and  that  218;  26  Am.  Dec.  61;  Wilson  v.  Myers, 
parties  asserting  liens  or  titles  resting  4  Hawk.  (N.  Car.)  73;  15  Am.  Dec.  510; 
upon  them  must  bring  themselves  and  Almy  v.  Harris,  5  Johns.  (N.  Y.)  175; 
their  titles  plainly  and  distinctly  within  Farmers*  Turnpike  Road  Co.  t^.  Cov- 
thesc  terms,  .  ."  .  and  that  every  es-  entry,  10  Johns.  (N.  Y.)  389;  Scidmore 
sential  statutory  step,  either  in  the  ere-  v.  Smith,  13  Johns.  (N.  Y.)  322  ;  Loo- 
ation,  continuance  or  enforcement  of  ney  13.  Hughes,  30  Barb.  (N.  Y.)  605; 
the  lien  has  been  duly  taken."  People  v.  Stevens,  13  Wend.  (N.  Y.) 
In  Ayers  v.  Revere,  25  N.  J.  L.  475,  341 ;  Clark  z\  Brown,  18  Wend.  (N. 
Green, fc.  J.,  said  :  '*  The  statute  charges  Y.)  213;  People  v.  Bristol,  etc.,  Turn- 
the  property  of  one  man  with  the  debt  pike  Co.,  23  Wend.  (N.  Y.)  222  ;  Farm- 
of  another.  Though  the  owner  may  ers'  Bank  v.  Hale,  59  N.  Y.  61 ;  Staf- 
havc  paid  the  contractor  in  full  for  the  ford  v.  Ingersol,  3  Hill  (N.  Y.)  38;  Ren- 
erection  of  the  building  and  for  all  the  wick  v.  Morris,  3  Hill  (N.  Y.)  621; 
materials  used  in  its  construction,  his  Behan  v.  People,  17  N.  Y. '516;  Lane 
property  is  nevertheless  charged  by  the  v,  Salter,  51  N.  Y.  i;  Burnham  v, 
default  of  the  contractor  with  the  re-  Onderdonk,   41  N.  Y.    425;    Fremain 

payment  of  the  debt.     It  gives  prefer-  v.  Richardson,  68  N.  Y.  617;  Critten- 

ence  to  one  class  of  creditors  over  an-  den  v.  Wilson,  5  Cow.  (N.  Y.)  165;   15 

other.    ...    It  gives  to  the  favored  Am.  Dec.  462;  Gooch  v,  Stephenson, 

creditor  a  remedy  not  only  against  his  13  Me.  371;   Dawson  v.  Miller,  20  Tex. 

<iebtor,  but  against  an  innocent  third  171;   70   Am.  Dec.  380;  Thouvenin  v, 
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no  other  way  than  that  prescribed  by  the  law.    The  remedy  is 
exclusive.^ 

(5)  Statutes  Delegating  Powers — The  power  of  eminent  domain 
belongs  in  the  first  instance  to  the  state  exclusively,  and  when  the 

legislature  delegates  such  power  to  municipal  or  private  corpora- 

Rodrigues,  24  Tex.  468;  Booker  v.  Mc-  Phillips  v.  Ash,  63  Ala.  414;  Chandler- 
Roberts,  I  Call  (Va.)  243.  x\  Hanna,  73  Ala.  390;  Bassett  v.  Carle- 

A  statute  authorizing  suits  to  be  ton,  32  Me.  553;  54  Am.  Dec. 605;  Dud- 
brought,  etc.,  on  lost  bonds  and  notes,  ley  v.  Mayhew,  3  N.  Y.  9;  Almj  v, 
was  held  cumulative,  and  not  to  repeal  Harris,  5  Johns.  (N.  Y.)  175  ;  Renwick 
any  remedy  which  previously  existed,  r.  Morris,  3  Hill  (N.  Y.)  621;  In  re 
Branch  Bank  v,  Tillman,   12  Ala.  214.  Townsend,  4  Hun  (N.  Y.)  31 ;  Hollis- 

In  Colden  v.  Eldred,   15  Johns.  (N.  ter  x\  Hollister  Bank,  2  Keyes  (N.  Y.) 

Y.)   220,   the  court  decided   that    the  245;  People   v.   Hall,  80   N.  Y.  117; 

common-law   remedy  of  trespass  was  Peoples.  Hazard,  4  Hill  (N.  Y.)  207; 

not  taken  away  by  the  statutory  remedy  Smith  v.  Lockwood,  13  Barb.  (N.  Y.) 

of  distress  and  sale   of  beasts,  damage  209;  Smith  v.  Drew,  5  Mass.  514;  An- 

feasant;    but    that    such  remedy  was  dover,  etc.,  Turnpike  Corp.  r.  Gould,6 

merely  cumulative.  Mass.  40;  4  Am.    Dec.  80;  Franklin 

A  new  remedy  given  by  statute,  up-  Glass   Co.   v.    White,    14  Mass.  286; 

on  ffiilure  of  a  bidder  to  comply  with  Chestnut  Hill  Turnpike  to.  f.  Martin, 

the  terms  of  a  probate  sale,  is  cumula-  12  Pa.  St.  361;  Huntington,  etc.,  Turn- 

tive,  and  does  not  take  away  the  com-  pike   Co.  v.   Brown,  2   P.  &  W.  (Pa.) 

mon-law  remedy  or  remedy  by  suit,  to  463;  App  r.  Dreisbach,  2  Rawle  (Pa.) 

compel  specific  performance.     Dawson  287;  21  Am.  Dec.  447;  State  r.  Cole, 

v.  Miller,  20  Tex.  171;  70  Am.  Dec.  380.  2  McCord  (S.  Car.)  i ;  Lang  v.  Scott, 

At  common  law,  keeping  swine  in  i  Blackf.  (Ind.)  405;  12  Am.  Dec.  257; 

the  city  of  London  was  a  nuisance  and  Sturgeon  v.  State,  i  Blackf.  (Ind.)  39; 

of  course  indictable.     By  a  statute  the  Storms  v.  Stevens,  104  Ind.  46;  Butler 

hogs  were  liable  to  be  seized,  etc.;  but  x\  State,  6  Ind.  165;  Toney  i'.  Johnson, 

it  was  held   that   notwithstanding   the  26    Ind.   382;     McCormack    v.  Terre 

statute,  the  oflFense  was  still  indictable.  Haute,  etc  ,  R.Co.,  9  Ind.  283;  Journey 

Rex  t'.  Wigg,  2  Salk.460.   But  see  Com.  r.  State,  1   Mo.  428;  Riddick  v.Qoy- 

V,  Cromley,  i  Ashm.  (Pa.)  179.  ernor,  i  Mo.  147. 

Statntory  Snbmissioii. — A  statute  pre-  So  where  a  statute  authorizes  an  in- 
scribing certain  forms  for  submission  jury,  as  in  the  case  of  acts  allowing 
to  arbitrators,  and  allowing  the  parties  lands  to  be  condemned  for  roads,  ca- 
to  agree  that  a  judgment  of  a  court  of  nals,  etc.,  and  provides  a  remedy  for 
record,  designated  in  the  instrument  of  it,  no  action  will  lie  at  common  law. 
submission,  shall  be  rendered  upon  the  Sudbury  Meadows  v,  Middlesex  Canal, 
award,  g^ves  a  cumulative  remedy  ;  and  23  Pick.  (Mass.)  36;  Dodge  r.  Essex 
an  award  pursuant  to  a  submission  ComVs.^  Met-(Ma8s.)38o.  See  also  Bos- 
which  would  have  been  valid  at  com-  ton  v.  Shaw,  iMet.  Mass.  130;  Wiley  r. 
mon  law,  but  which  did  not  conform  to  Yale,  i  Met.  (Mass.)  553;  Elder  r. 
the  statute,  will  support  an  action.  La-  Bemis,  2  Met.  (Mass.)  599;  Calking  v. 
mar  v,  Nicholson,  7  Port.  (Ala.)  158;  Baldwin,  4  Wend.  (N.  Y.)667;  21  Ani' 
Burnside  v.  Whitney,  21   N.  Y.  149;  Dec.  168. 

Wells  V,  Lain,  15  Wend.  (N.  Y.)  99;         But  where  the  statute  creating  a  new^ 

Diedrick  t*.  Richley,2  Hill  (N.  Y.)  271 ;  right   provides   no  remedy  for  its  in- 

Logsdon  V.  Robert,  3  T.  B.  Mon.  (Ky.)  fraction,  the  common   law  will  supply 

256;  Evans  v.  McKinsey,  Litt.  Sel.  Cas.  the   remedy.     Beckford  z\   Hood,  7  T. 

(Ky.)    264;    Richardson   v,   Cassily,  3  R.  620;  Dudley  r.  Mayhew,  3  N.  Y. 9; 

Watts  (Pa.)  320.     See  also  Dickerson  Smith  i*.  Drew,  5  Mass.  514;  Chisholin 

V,  Tyner,  4  Blackf.  (Ind.)  253.   But  see  v.  Northern  Transp.  Co.,  61  Barb.  (N- 

Deei-field   t;.  Arms,   20   Pick.    (Mass.)  Y.)  363;  In  re  Townsend,  4  Hun  (N- 

480;  32  Am.  Dec.  228.  Y.)  31;  Burnham  v.  Onderdonk,  41  ^• 

1.  Miller  v.  Taylor,  4  Burr.   2305;  Y.  425;  Lynes  r.  State,  5  Port.  (Ala.) 

Bickford  v.  Hood,  7  T.  R.  620;  Dollar  2-^6;  30  Am.  Dec.  557;  Branch  Bankr. 

Sav.  Bank  v.  U.S.,  19  Wall.  (U.S.)  Tillman,  12  Ala.  214;    Russell  t'.  Irby, 

237;    Janney  v.  Buell,    55   Ala.  408;  13  Ala.  131. 
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tions,  the  act  under  which  the  right   to  exercise  the  power  is 
claimed  must  be  construed  strictly;*  and  the  procedure  provided 

for  the  exercise  of  the  power  of  condemnation  must  be  pursued 
strictly  in  all  respects.* 

So  also  statutes  delegating  the  power  to  levy  taxes  or  local  as- 
sessments must  be  construed  strictly.  The  power  may  not  be 
exercised  unless  it  be  authorized  by  clear  and  unambiguous  lan- 
guage or  by  necessary  implication,  and,  when  exercised,  it  must 

be  confined  to  the  purposes  for  which  it  is  authorized.^     So  also 

1.  Martin   v.  Rushton,  43  Ala.  289;  t'.  Munson,  57   Mich.  42;   Stockett  tu 
Reynolds  r.  Speers,  i  Stew.  (Ala.)  34;  Nicholson,  Walk.  (MisK.)  75;  Bohlman 
Spofford  V,  Bucksport,  etc.,  R.  Co.,  66  v.  Green  Bay,  etc.,  R.  Co.,  40  Wis,  157;. 
Me.  26;    Binney's  Case,  2   Bland  Ch.  St.  Louis  v.  Franks,  78  Mo.  41 ;   Har- 
(Md.)  99;  LeaV.  Johnston, '9  Ired.  (N.  beck  v.  Toledo,  11  Ohio  St.  219;   Kill- 
Car.)  15;  Belknap  T^.  Belknap,  2  Johns,  buck    Private    Road,  77    Pa.   St.    39; 
Ch.   (N.   Y.)    463;    7    Am.   Dec.   548;  Adams  i^.  Clarksburg,  23  W.  V^a.  203;; 
Watson  V.  The  Acquackanonck  Water  Bartleson  v,  Minneapolis,  33  Minn.  468;. 
Co.,  36  N.  J.  L.  195;    Alabama  G.  S.  Miller  v.  Brown,  56  N.  Y.  383. 
R.  Co.  r.  Gilbert,  71  Ga.  591;  Doe  v,  8.  Paine  v,   Spratley,   5   Kan.   525; 
Hileman,  2  111.  323;  Morris  i\  Chicago,  Leavenworth  v.  Norton,  i    Kan.  432  ;. 
II   111.650;  Chicago,   etc..   R.   Co.   v,  Burnes  r.    Atchison,  2    Kan.  454;  Tay- 
Wiltsc,   116    111.  449;    Belcher    Sugar  lor  r.  Donner,  31   Cal.  4S0:  Emery  v. 
Refining  Co.  r.  St.  Louis  Grain  Eleva-  San   Francisco  Gas  Co.,  28  Cal.  354; 
tor  Co.,  82  Mo.  121 ;  Cox  v.  Tipton,  18  Bucknall  r.  Story,  36  Cal.  67;  Swamp« 
Mo.  App.  450;  Jersey  City  v.  Central  Land    Dist.    z>.  Haggin,  64  Cal.  204; 
R.  Co..  40  N.  J.  Eq."  417  ;  Central  R.  Mason  v.  Police  Jury,  9  La,  Ann.  360;. 
Co.  V.  Hudson  Terminal  R.  Co  ,  46  N.  Moseley  zk  Tift,  4  Fla.  4.02;   St   Louis- 
J.  L.,  289;  Miami  Coal  Co.  r.  Wigton,  v.  Laughlin,  49  Mo.  559;  State  r.  Van 
19  Ohio  St.  560;  Pittsborg.  etc.,  R.  Co.  Every.  75  Mo.  530;  Mobile  r.  Yuille,  3. 
1'.  Bruce,  102  Pa.  St.  23;  Simpson  r.  Ala.  137;   36   Am.    Dec.  441;    Lot  v. 
South  Staffordshire  Water  Works  Co.,  Ross,  38  Ala.  i;6;  Mobile  t\  Baldwin,. 
34  L.  J.  Eq.  380;  Gray  v.    Liverpool,  57  Ala.  61;  29  Am.  Rep.  712;    Stone  v». 
clc,  R.  Co.,  9  Beav.  391  ;  In   re  Clai-  Mobile,  ^7  Ala.  61  ;  Savannah  z\  Hart- 
borne  Street,  4  La.  Ann.  7;  In  re  Ex-  ridge.  8  Ga.  23;  Augusta  r.  Dunbar,  50- 
change   Alley,   4   La.   Ann.  4;    In  re  Ga.  387:  Caldwell  v.  Rupert,   10  Bush 
Philip  Street,  10   La.   Ann.   313.     See  (Ky.)    1S2 ;    Kniper  v.    Louisville,    7 
also  Municipal  Corporations,  vol.  Bush   (Ky.)  599;  Murray  v.  Tucker.  10 
15,  p.  1041,  and    Eminent    Domain,  Bush   (Ky.)  240;  Collins  v.  Louisville, 
vol.6,  p.  522.  2  B.  Mon.  (Ky.)   134:  Vance  t*.  Little 

8.  Roberts  v,  Williams,  15  Ark.  43;  Rock,  30  Ark.  439;  Ottawa  7*.  Spencer^ 
Bensley  v.  Mountain  Lake  Water  Co.,  40  111.  211;  English  v.  People.  96  111. 
13  Cal.  306;  73  Am.  Dec.  575;  Curran  566;  Webster  v.  People,  98  111.  343  r 
t'.  Shattuck,  24  Cal.  427;  Lincoln  v,  Scammon  v,  Chicago.  40  111.  146;- 
Colusa  County,  28  Cal.  662;  Damrell  Wright  v,  Chicago,  20  111.  252;  Chica- 
V.  San  Joaquin  County,  40  Cal.  154;  go  v,  Wright.  32  111.  192;  Drake  v.. 
Young  x\  McKenzie,  3  Ga.  31;  Pike  Phillips,  40  111.  388;  Hyde  Park  v.. 
County  V,  Griffin,  etc..  Plank  Road  Borden,  94  111.  26;  Gridley  7'.  Bloom- 
Co.,  9  Ga.  475;  Hyslop  T'.  Finch,  99  111.  ington,  88  111.  555;  30  Am.  Rep.  566; 
171;  Chicago,  etc.,  R.  Co.  I'.  Smith,  78  Jeffries  7'.  Lawrence,  42  Iowa  498; 
111.96;  New  Orleans  v,  Sohr,  16  La.  Dubuque  7'.  Chicago,  etc.,  R.  Co.,  47 
Ann.  393;  Jefferson  v,  Delachaise,  22  Iowa  201 ;  Harmony  Tp.  -'.  Osborne,  9» 
La.  Ann.  26 ;  State  v.  Van  Gcison,  15  Ind.  458;  Kyle  v.  Malin,  8  Ind.  34  ; 
N.  J.  L.  339;  Griscom  v,  Gilmore,  15  Nelson  v.  La  Porte,  33  Ind.  21^8;  Jack-^ 
N.  J.  L.  475;  State  7'.  Jersey  City,  25  N.  son  v.  Newman,  ^9  Miss.  385  ;  42  Am.. 
J.  L.  309;  State  7'.  Bergen,  33  N.J.  L.  Rep.  367;  Boston  7^  Schaffer,  9  Pick. 
72;  Harris  7'.  Marblehead,  10  Gray  (Mass.)  419;  Annapolis  7*.  Harwood, 
(Mass.)  40;  Wamesit  Power  Co.  v,  32Md.  47i;St.  Mary's,  etc.,  School  v. 
Allen,  120  Mass.  352;  Kroop  v.  For-  Brown,  45  Md.  310;  Vansant  v.  Har- 
man,  31  Mich.  144;  Toledo,  etc.,  R.  Co.  lem  Stage  Co.,.  59,  Md.  330;  Hender- 
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statutes  authorizing  the  sale  of  land  for  taxes  are  to  be  strictly 
construed ;  and  a  strict  compliance  with  all  the  material  require- 
ments of  the  statute  is  necessary.* 

Municipal  corporations  and  counties  have  no  power  to  subscribe 
and  pay  for  the  stock  of  private  corporations,  in  the  absence  of 
express  authority  from  the  legislature,  and  statutes  which  confer 
such  authority  are  construed  with  great  strictness.*  Charters  of 
all  corporations  are  grants  of  power  to  exercise  a  franchise,  and 

son  7'.  Baltimore,  8  Md.  352;  In  re  S.)  138:  Mayhew  r.  Davis,  4  McLean 
Second  Avenue  M.  E.  Church,  66  N.  (U.  S.)  213;  Parker  v.  Overman,  18 
Y.  395;  Sharpe  v.  Speir, 4  Hill  (N.  Y.)  How.  (U.  S.)  137;  {reversiMg Hempst. 
76;  Sharpe  v.  Johnson,  4  Hill  (N.  Y.)  (U.  S.)  692);  Ogden  v.  Harrington,  6 
92;  Dyckman  v.  New  York,  5  N.  Y.  McLean  (U.  S.)  418;  Siansbury  r. 
434 ;  Howell  v,  Buffalo,  15  N.  Y.  «;i2  ;  Taggart,  3  McLean  (U.  S.)  457:  Wash- 
Bennett  V,  Buffalo,  17  N.  Y.  385;  ington  v.  Piatt,  8  Wheat.  (U.  S.)  681; 
Manice  v.  New  York,  8  N.  Y.  126;  Mason  t'.  Fearson,  9  How.  (U.  S.)  248; 
Rathbun  v.  Acker,  18  Barb.  (N.  Y.)  Holyroyd  v,  Pumphrey,  18  How.  (U. 
393;  Merritt  r.  Port  Chester.  71  N.  Y.  S.)  69;  Thompson  v.  Carroll,  22  How. 
309;  27  Am.  Rep.  47;  Zanesville  r.  (U.  S.)  422;  Bradley  v.  Conner,  5 
Richards,  5  Ohio  St.  589:  Mays  i'  Cin-  Cranch  (C.  C.)  615;  Rodbird  r.  Rod- 
cinnati,  i  Ohio  St.  268;  Jonas  i'.  Cin-  bird.  5  Cranch  (C.  C.)  125;  Harvey  r. 
cinnati,  iS  Ohio  318;  Asheville  v,  Tyler,  2  Wall.  (U.  S.)  329;  McGunne- 
Means,  7  Ired.  (N.  Car.)  406;  Sewall  gle  v.  Rutherford,  Hempst.  (U.  S.)  45; 
r.  St.  Paul,  20  Minn.  511;  Oregon  Ransom  f.  Williams,  2  Wall.  (U.  S.) 
Steam  Nav.  Co.  r.  Portland,  2  Oregon  313;  Denike  z\  Rourke,  3  Biss.  (U.  S.) 
81;  State  r.  Maysville,  12  S.  Car.  76;  39;  Walker  v.  Moore,  2  Dill.  (U.  S) 
Columbia  v.  Hunt,  5  Rich.  (S.  Car.)  256;  Harkness  v.  Board  of  Public 
550;  State  V.  Jersey  City,  26  N.  T.  L.  Works,  i  McArthur  (D.  C.)  121; 
444;  State  T'.  Guttenherg,  39  N.  J.  L.  Coombs  v.  O'Neal,  i  McArthur  (D. 
660;  Columbia  r.  Beasly,  i  Humph.  C.)  405;  LeRoy  r.  Reeves,  5  Sawy. 
(Tenn.)  240;  Dean  x\  Gleason.  16  Wis.  (U.  S.)  102;  Gould  v.  Day,  94  U.S. 
i;  Peters  v.  Lynchburg,  76  Va.  927;  405;  Rule  v.  Parker,  Cooke  (Tenn.) 
Schoolfield  v.  Lynchburg,  78  Va.  366;  365;  Bush  f.  Williams,  Cooke  (Tenn.) 
Richmond  i'.  Daniel,  14  Gratt.  (Va.)  360;  Sibley  v.  Smith,  2  Mich.  487;  Rit- 
387;  Orange,  etc.,  R.  Co.  v.  Alexan-  ter  v.  Worth,  58  N.  Y.  627;  Cruger  r. 
dria,  i7Gratt.  (Va.)i76;Henry7'.Ches-  Dougherty,  i  Lans.  (N.  Y.)  464;  Na- 
ter,  15  Vt.  460;  Heine  t;.  Levee  Com'rs,  tional  F.  Ins.  Co.  r.  McKay,  5  Abb. 
19  Wall.  (U.  S.)  660;  Meriweather  xk  Pr.  N.  S.  (N.  Y.)  445;  Finlay  v.  Cook, 
Garrett,  102  U.  S.  472.  54  Barb.  (N.  Y.)  9, 

It  has  been  held  that  where  express        2.  Wetumpka  v,  Wetumpka  Wharf 

authority  to  incur  a  debt  is  granted,  Co.,   63  Ala.  611;    English   v.  Clicot 

the  authority  to  levy  a  tax   to  pay  it  County,  26  Ark.  454;  Jacksonport  v, 

results   by   necessary    implication,    if  Watson,  33  Ark.  704;  French  r.Teschc- 

nothing  indicates  a  contrary  intent  on  maker,  24  Cal.  516;   People  v.  Coon, 

the  part  of  the  legislature.     U.   S.  v.  25  Cal.  635;  McCoy  v,  Briant,  53Cal. 

New   Orleans,  98    U.    S.    381 ;    Ralls  247;  Bridgeport  r.  Housatonic  R  Co^ 

County  Ct.  r.  U.  S.,  105  U.  S.  733.  15  Conn.  475;  Jones  r.Columbus, 2568. 

1.  Waldron  r.  Chasteney,  2  Blatchf.  610;  Evansville,  etc.,  R.  Co.  v.  Evans- 
(U.  S.)  62  ;  Warner  r.  Howell,  3  Wash,  ville,  i^  Ind.  395;  Aurora  v.  West.  22 
(U.  S.)  12 ;  Segee  v.  Thomas,  3  Blatchf.  Ind.  88*;  85  Am.  Dec.  413;  Indianapolis, 
(U.  S.)  II ;  Piatt  v.  McCuUough,  i  Mc-  etc.,  R.  Co.  v.  Attica,  56  Ind.  476:  La- 
Lean  (U.  S.)  82;  Bright  v.  Boyd,  i  fayette  v.  Cox,  5  Ind.  38;  Atchison  r. 
Story  (U.  S.)  487;  Stead  v,  Cource,  4  Butcher,  3  Kan.  104;  Burnes  r,  Atchi- 
Cranch  (U.  S.)  403;  McClung  v.  Ross,  son,  2  Kan.  454;  Gaddis  r.  Richland 
5  Wheat.  (U.  S.)  116;  Thatcher  v.  County,  92  111.  119;  Pitzman  r.  Free- 
Powell,  6  Wheat.  (U.  S.)  119;  Ronken-  burg,  92  111.  iii;  Welch  v.  Post  991^^- 
dorif  V.  Taylor,  4  Pet.  (U.  S.)  349;  471;  McManus  v.  Duluth,  etc.,  R.  Co. 
Clarke  v.  Strickland,  2  Curt.  (U.  S.)  (Minn.  1892),  52  N.  W.  Rep.  980;  St 
439;  Miner  r*  McLean,  4  McLean  (U.  Louis  v.  Alexander,  23  Mo.  483;Starin 
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are,  in  a  sense,  to  be  construed  strictly  ;  that  is,  the  powers  exer- 
cised by  corporations  are  to  be  confined  to  those  expressly  granted 
in  their  charters  and  those  incident  to  or  necessary  for  the  exer- 
cise of  such  express  grants.* 

And  it  may  be  stated  generally  that  where  special  powers  for 
the  accomplishment  of  a  particular  purpose  are  conferred  by  stat- 

V.  Genoa,  23  N.  Y.  439;  Gould  v.  Ster-  v,  Mt.  Washington  Road  Co.,  40  N. 
ling,  23  N.   Y.  439;    Rome  Bank  v,  H.  231;  Hartford  Bridge  Co.  r.  Union 
Rome,  18  N.  Y.  38;  People  v.  Mitchell,  Ferry  Co.,   29  Conn.   210;    Fuller  v. 
35  ^'  Y.  551 ;  Cook  v.  Sumner  Spin-  Plainiield  Academic  School,  6  Conn* 
ning,  etc.,  Co.,  i   Sneed   (Tenn.)  698;  532;  Bridgeport  r.  Housatonic  R.  Co., 
Xichol  7'.  Nashville,  9  Humph.  (Tenn.)  15  Conn.  501;  New  London  v.  Brain- 
252;  Milan   Taxpayers  v.  Tennessee,  ard,  22  Conn.  552  ;  People  r.  Utica  Ins., 
Cent.  R.  Co.,   11    Lea   (Tenn.)    330;  Co.,  15  Johns.  (N.  Y.)  357;  8  Am.  Rep. 
Keller  r,  Milan,  127  U.  S.  139;  Norton  243;   New  York  Firemen  Ins.  Co.  v, 
r.  Dyersburg,  127  U.   S.  160;  Wells  r.  Sturges,   2  Cow.  (N.  Y.)    675;    New 
Supervisors,  102  U.  S.  625;  Concord  r.  York  Firemen  Ins.  Co.  v.  Ely,  2  Cow. 
Robinson,  121  U.S.  165;  Katzenberger  (N.  Y.)  699;  Camden,  etc.,   R.  Co.  v, 
V.  Aberdeen,  16  Fed.  Rep.  745;  Savan-  Remer,  4Barb.  (N.Y.)i3o;LeCouteulx 
nah  I'.  Kelly,  108  U.  S.   184 ;  Marsh  v,  v.  Buffalo,  33  N.  Y.  333;  Com.  v.  Erie^ 
Fulton  County,  10  Wall.  (U.  S.)  676;  etc.,   R.   Co.,  27  Pa.  St.  352;  67  Am. 
Lewis  V.  Shreveport,  3  Woods  (U.  S.)  Dec.  471;  Dugan  v.  Bridge  Co.,  27  Pa. 
20s;  St.  Joseph  Tp.  V.  Rogers,  16  Wall.  St.  303;  67  Am.  Dec.  464;  Cleveland,. 
(I.  S.)  644;  Thomson  v.  Lee  County,  etc.,  R.  Co.  v.  Erie,  27  Pa.  St.  380; 
3  Wall.  (U.  S.)  327;  Commercial  Nat.  Pennsylvania,  etc.,  Nav.  Co.   zk   Dan- 
Bank  V.  lola,  2  Dill.  (U.  S.)  353;  20  dridge,  8  Gill  &  J.  (Md.)  248;  29  Am. 
Wall.  (U.  S.)  655;  Pulaski  xk  GiYmore,  Dec.  543;  Weckler  v.  First  Nat.  Bank, 
21  Fed.  Rep.  870;  Ottawa  v.  Carey,  108  42  Md.  581;  20  Am.  Rep.  95 ;  St.  Louis. 
U.  S.  no;  Daviess  County  r.  Dickin-  v.  Weber,  44  Mo.   547;   Matthews  v. 
son,  117  U.  S.  657.  Skinker,  62  Mo.  329;  21  Am.  Rep.  425; 
1.  Colman  v.   Eastern,  etc.,  R.  Co.,  Shawmut  Bank  v,  Plattsburgh,    etc.„ 
10  Beav.   i;   East  Anglian    R.  Co.  v,  R.  Co.,  31  Vt.  491;  Mobile,  etc.,  R.  Co. 
Eastern   Counties    R.  Co.,  11    C.   B.  v.  Franks,  41    Miss.  494;   Leonard  v, 
77v  73  E.  C.  L.   775;   Solomons  v.  Canton,  35  Miss.   189;  Petersburgh  v. 
Laing,  12  Beav.  339;  Bagshaw  t/.  East-  Metzker,  21    111.  205;  Whitman  Gold^ 
ern  Union  R.  Co., 7  Hare  114;  Shrews-  etc.,  Min.   Co.  v.   Baker,  3    Nev.  386; 
burv,  etc.,  R.  Co.  v.  London,  etc.,  R.  White's  Bank   v.  Toledo  F.,  etc.,  Ins. 
Co.,  22L.  J.  Ch.  6S2;  Eastern  Counties  Co.,' 12  Ohio  St.  601;  Lima  v,  Ceme- 
R.  Co.  V.  Hawkes,  5  H.  L.  Cas.  348;  lu  tery  Assoc,  42   Ohio  St.   128;  51  Am. 
rfDudley,SQ.  B.  Div.  93;  Ashbury  R.,  Rep.  S09;   Salem  Mill   Dam  Corp.  v. 
etc., Co.  r.  Riche,  L.  R.,  7  H.  L.  653;  Ropes,  6  Pick.   (Mass.)   23;     Sutton 
Atty.  Gen'l  v.  Great   Eastern  R.Co.,  Parish  v.  Cole,  3  Pick.  (Mass.)  240; 
5  App.  Cas.  481;  London,  etc.,  R.  Co.  Hood  v,  Dighton  Bridge,  3  Mass.  263; 
t'.  Limehouse  Board,  2  K.  &  J.  123;  Stetson  v,  Kempton,  13  Mass.  272;  7 
26  L.  J,  Ch.  164;   Dartmouth  College  Am.  Dec.  145:  Perry  I'.Wilson,  7  Mass. 
V.  Woodward,  4  Wheat.  (U.  S.)  518;  393;  Com.  v\  Smith,  10  Allen  (Mass.) 
Bank  of  Augusta  t'.  Earle,  13  Pet.  (U.  448;  87  Am.  Dec.  672;   Richardson  i\ 
S.)  587;  St.  Clair   County  Turnpike  Sibley,  11    Allen  (Mass.)  65 ;  87  Am. 
Co.  r.  Illinois,  96  U.  S.  63;  Huntington  Dec.  700;  Middlesex  R.  Co.  z\  Boston, 
'-'.National  Sav.  Bank,  96  U.  S.  388;  etc.,  R.  Co.,  115  Mass.  347 ;  Whitten- 
NorthWesternFertilizingCo.  v.  Hyde  ton  Mills  v.  Upton,   10  Gray  (Mass.) 
Park,  97  u.  S.  666 ;  Thomas  v.  Rich-  5S2;  71  Am.  Dec.  681;  Mills  v.  Wil- 
mond,  12  Wall.  (U.  S.)  349:  States,  liams,  11    Ired.  (N.  Car.)  558;  Bridge 
Mobile,  5  Port.  (Ala.)  279;  Vandall  z\  Co.  v.  Hoboken  Land,  etc.,'  to.,  13  N. 
South  San   Francisco   Dock   Co.,  40  J.  Eq.  81,  503;   Waxahachie  v.  Brown, 
Cal.83;  Winter  v.  Muscogee  R.  Co.,  1 1  67  Tex.  519. 

Ga.  438;  Bowling  Green,  etc..  R.  Co.  In  Salem  Mill  Dam  Corp.  v.  Ropes, 

V.Warren  County  Ct,  10  Bush  (Ky.)  6  Pick.  (Mass.)  23,  Parker,  C.  J.,  said  : 

7";  South  Newmarket  Meth.  Semi-  *' The  power  of  corporations  is  derived 

Mrju.Peaslee,  15  N.  H. 330;  Downing  only  from  the  act,  grant,  charter  or 
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ute  upon  corporations  or  individuals,  the  acts  conferring  such 
powers  are  to  be  construed  strictly  and  the  powers  cannot  be  ex- 
ercised for  any  collateral  purpose.* 

(6)  Grants  of  Monopolies.  —  All  grants  by  the  legislature  of 
•exclusive  privileges  to  corporations  or  individuals  tnust  be  con- 
strued strictly  against  the  grantees  and  in  favor  of  the  public,* 
•and  the  charters  of  municipal  corporations  are  construed  so 
strictly  in  that  regard  that  nothing  short  of  express  authority 
from  the  legislature  will  authorize  their  creating  monopolies  or 
granting  special  privileges.' 

patent  by  which  they  are  created.  In  and  rates  and  assessments  to  be  made 
this  commonwealth  the  source  and  or-  in  pursuance  of  the  act.  They  bor- 
igin  of  such  power  is  the  legislature,  rowed  more  than  thirty  thousand  pounds, 
and  corporations  are  to  exercise  no  au-  It  was  held  that  all  assessments  to  pay 
thority,  except  what  is  given  by  express  the  interest  on  the  sum  borrowed  were 
terms  or  by  necessary  implication  by  void,  on  the  ground  that  the  power  con- 
that  body."  ferred  upon  them  by  the  act  had  not  been 

In  Gaines  v,  Coates,  51  Miss.  342,  it  strictly  pursued, 
is  said  that  "a  corporation  created  by  In  Reg.  v.  Cousins,  4  B.  &  S.  849; 
statute  possesses  only  those  powers  1 16  £.  C.  L.  849,  it  was  held  that  the 
which  the  charter  confers  upon  it  either  appointment  of  one  person  only  by  the 
•expressly  or  as  incidental  to  its  very  ex-  justices  of  the  peace  as  an  overseer  of 
istence,  and  in  order  to  derive  a  power  the  poor  of  a  parish  was  void  under 
in  a  corporation  by  implication,  it  must  Stat.  43  Eliz.,  ch.  2,  which  authorized 
.appear  that  the  power  thus  sought  to  be  the  justices  to  appoint  to  the  office  four, 
implied  is  so  necessary  to  the  enjoy-  three  or  two  substantial  householders, 
ment  of  some  specialty  granted  right,  although  there  was  no  other  house- 
that  without  it  the  right  would  fail."  holder  resident  in  the  parish  qualified 
Citing-  Mclntyre  v.  Ingraham,  35  Miss,  for  appointment. 

35,  and   Dartmouth  College  v.  'Wood-  2.  Reed  v,  Ingham,  3  El.  &  Bl.  888; 

ward,  4  Wheat.  (U.  S.)  636.     See  also  77  E.  C.  L.  889;  Direct  U.  S.  Cable  Co. 

CoRPORATiONS,vol.4,  p.  207;  MuNic-  V.  Anglo- American  Tel.  Co.,  2  App. 

iPAL  Corporations,  vol.  15,  p.  1041 ;  Cas.  394,  412;  Foley  v,  Fletcher,  3  H. 

Ultra  Vires.  &  N.  781 ;  Stourbridge  Canal  r.  Wheely, 

1.  Galloway  r.  London,  L,.  R.,  i  H.  2  B.  &  Ad.  793;  Westfall  r.  Mapes,  3 

L.  34;  Reg.  f.  Cousins,  4  B.  &  S.  849;  Grant's  Cas.  (Pa.)  198;  Lehigh  Water 

116  E.  C.  L.  849;  Rex  V,  Loxdale,  i  Co.'s  Appeal,  102  Pa.  St.  515;  Fanning 

Burr.  145;  The  Killarney,  Lush.  202;  v.  Gregoire,  16  How.  (U.  S.)  524;  Stein 

The  Earl  of  Auckland,  Lush.  164;  30  v.  Bienville  Water  Supply  Co.,  34  Fed. 

L.  J.  Adm.  121;  Richter  v.  Hughes,  2  Rep.    145;    Wheeling    Bridge    (lo.  v. 

B.  &  C.  499;  9  E.  C.  L.  162;  Calder,  Wheeling,  etc.,  Bridge  Co.,  34  W.  Va. 

etc.,  Nav.  Co.  v.  Pilling,  14  M.  &   W.  155;  ajfirmed  Belmont  Bridge  Co.  r. 

76;  Shawnee  County  V.  Carter,  a  Kan.  Wheeling  Bridge  Co.,  138  U.S.  287; 

115;  Garrigus  v.  Pike  County,  39  Ind.  Coosaw  Min.  Co.  v.  South  Carolina, 

•66;  State   xk  Chase,   5   Ohio   St.   528;  144  U.  S.  550;  Charles  River  Bridge  r. 

Pike  County  v,   Rowland,  94  Pa.  St.  Warren  Bridge,  11  Pet.  (U.  S.)  540; 

238;  Geter  v.  Tobacco  ComVs,  i  Bay  Bridge  Co.  f.  Hoboken  Land,  etc,  Co, 

(S.  Car.)  354.     See  also  cases  cited  in  13  N.  J.  Eq.  81 ;  State  v.  Curry,  1  Ncv. 

the  last  five  notes,  and  Hughes  7'.  Ches-  251;   Lake  v.  Virginia,  etc.,  R.  Co.,  7 

ter,    etc.,    R.   Co.,   21    L.   J.   Ch.  97;  N e v.  294 ;  Bingham pton  Bridge  Case,  3 

Anonymous,  Loft  438;  Rex.  f.  Croker,  Wall.  (U.  S.)  51;  Cleaveland  v.  Nor- 

♦Cowp.  26;   Scales  v,  Pickering,  4  Bing.  ton,6Cush.  (Mass.)  380, /^•r  Shaw, C.J. 

448;  I  M.  &  P.  195;  15  E.  C.  L.  37.  8.  Minturn   v.  Larue,  23   How.  (V. 

In  Richter  v,  Hughes,  2  B.  &  C.  499;  S.)  435;   Richmond  County  Gas,  etc., 

9  E.  C.  L.  162,  by  a  local  act  for  the  Co.  v.  Middletown,  59  N.  Y.  228;  Sv* 

building  of  a  chapel  the  trustees  were  racuse  Water  Co.  v,  Syracuse,  116  N. 

authorized   to  appoint  officers  and   to  Y.  167 ;  Brenham  v.  Brenham  Water 

borrow  thirty  thousand  pounds,  which  Co.,  67  Tex.  542 ;  Altgelt  v.  San  An- 

was  to  be  payable  out  of  the  burial  fees  tonio,  81  Tex.  436;  Saginaw  Gas  Light 
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(7)  Exemptions  from  Liabilities, — Acts   creating  exemptions 
from  common-law  liabilities  are  construed  strictly.     A  party  who 

claims  such  an  exemption  must  bring  his  case  within  the  letter 
and  spirit  of  the  statute.*  Statutes  providing  for  homestead 
exemptions  and  the  exemption  of  a  certain  amount  of  personal 
property  from  execution  have  been  put  in  this  class,*  but  by  the 
iveight  of   authority  they  are  exceptions  to  the  rule.^     So  too 

-Co.  V.   Saginaw,   28    Fed.   Rep.  529 ;  bilitjr,  and  it  was  held  that  a  passenger 

Nash  V.  Lowrj",  37  Minn.  261 ;  Long  v,  was  not  obliged  to  go  from  one  car  to 

Duluth,  49  Minn.  280;  State  t;.  Cincin-  another  while  the  train  was  in  motion 

-nati  Gas-Light,  etc.,  Co.,  18  Ohio  St.  to  search  for  a  seat,   neither  was   he 

262 ;  Parkersburg  Gas  Co.  v.  Parkers-  bound  to  require  a  person  occupying  an 

burg,  30  W.  Va.  435 ;  Birmingham,  etc.,  entire  seat  to  make  room  for  him  nor 

Street  R.  Co.  v.  Birmingham  Street  R.  displace  him   so  as  to  obtain   a  seat 

Co.,  79  Ala.  465;  Rushvillef.  Rushville  though  the  seat  were  large  enough  for 

Natural  Gas  Co.,  132  Ind.  575;   Yin-  two  persons  to  occupy,  nor  was  it  the 

•cennes  v.  Citizens  Gas  Light  Co.,  132  duty  of  a  passenger  to  require  persons 

Ind.  114;  New  Orleans,  etc.,  R.  Co.  V.  to    displace  articles  which    they   had 

New  Orleans,  44  La.  Ann.  74S;  North  placed  upon   a  seat  in  order  that  he 

Baltimore  Pass.  R.  Co.   v.  Baltimore  might  be  seated,  but  that  it  was   the 

(Md.  1892),  23  Atl.  Rep.  470;  Houston  duty  of  the  railroad  company  to  furnish 

V,  City  Houston  St.  R.Co.,  83  Tex.  548.  accommodations  mentioned  in  the  stat- 

1.  Gale  V,  Laurie,  5  B.  &  C.  156;  12  ute — the  room  and  the  seats — and  not 

E.  C.  L.  187;  Smith  v.  Kirby,  i  Q^  B.  merely  to  furnish  passengers  with  the 

Div.  131  ;The  Protector,  i  W.  Rob.  45;  means  of  obtaining  them. 

The  Diana,  4  Moore   P.  C.   11 ;  The  In  Malonej'  v,  Bruce,  94  Pa.  St.  249, 

Ionia,   L,   R.,  i    P.   C.  426;  Willis  v.  it   was    held    that     parties   who     seek 

Long  Island  R.  Co.,  32  Barb.  (N.  Y.)  to  have  the  advantages  of  a  partnership 

398;  affirmed  34  N.   Y.  670;  Breiten-  and  yet  limit  their  liability  to  creditors 

bach  7'.  Bush,  44  Pa.  St.  313;  84  Am.  by   taking  advantage  of 'the   Limited 

Dec.  442 ;  Andrews   v,   Schott,   10  Pa.  Partnership  Act  must  comply  strictly 

St.  47 ;  Vandike  v.  Rosskam,  67  Pa.  St.  with  all  the  provisions  of  such  act. 

330;  Maloney  v.  Bruce,  94  Pa.  St.  249;  2.  Guillory  v,  Deville,  21   La.  Ann. 

Eliot  V.  HimVod,  108  Pa.  St.  569;  Pierce  686;  Crilly  v.  Sheriff,  25  La.  Ann.  219; 

T.  Bryant,  5  Allen  (Mass.)  91.  Briant  v.  Lyons,  29  La.  Ann.  64;  Todd 

In  Gale  v.  Laurie,  5  B.  &  C.  156;  12  v.  Gordy,  28  La.  Ann.  666;  Kinder  v. 

E.  C.  L.  187,  it  was  held  that  the  stat-  Lyons,  38   La.   Ann.  713;  Grimes  v. 

vte  providing  that  shipowners  should  Bryne,  2  Minn.  106;  Ward  v.  Huhn,  16 

not  be  liable  for  damages  done  by  their  Minn.  159;  Rue  v.  Alter,  5  Den.  (N. 

ships  without  their  default  beyond  the  Y.)  1 19;  Garaty  t/.Du  Bose,  5  S.Car.  500. 

value  of  the  ship  and  its  freight,  must  be  3.  Allman    v.    Gann,    29  Ala.  240; 

construedstrictly  against  the  owner,  and  Favers  v.  Glass,  22  Ala.  621 ;  58  Am. 

that  everything  on  the  ship  belonging  Dec.  272;  Sallee  v.  Waters,  17  Ala.  482  ; 

to  the  owner  was  liable  for  such  damage.  Noland  v,   Wickham,  9  Ala.   169;   44 

In  Willis    V.   The   Long    Island   R.  Am.  Dec.  435;  Wassell  v,  Tunnah,  25 

Co.,  32  Barb.  (N.  Y.)  398,  it  appeared  Ark.   loi ;  Tumlinson  v,  Swinney,  22 

that  the  general  railroad  act  provided  Ark.  408;  74  Am.  Dec.  432  ;   Montague 

that  in  case  any  passenger  should  be  v,  Richardson,  24  Conn.  346;  63  Am. 

injured  while  on  the  platform  of  any  Dec.  173   (but  see   Seeley  v.  Gwillim, 

car  in  violation  of  the  printed  regula-  40  Conn.  106);  Good  v,  Fogg,  61  111. 

tions  of  the  company  posted  up  at  the  449;  14  Am.  Rep.  71 ;  Deere  v,  Chap- 

titne  in  a  conspicuous  place  inside  of  man,   25  III.  610;   79   Am.   Dec.  350; 

iu  passenger  cars  then  in   the  train,  Be  van  i;.  Hay  den,  13  Iowa  122;   Davis 

such  company  should  not  be  liable  for  v,  Humphrey,  22  Iowa  137 ;  Kenyon  v. 

the  injury,  provided  the  said  company  Baker,   16  Mich.  373;  King  v,  Moore, 

at  the  time  furnished  room   inside  its  10  Mich.  538;  Alvord  v.  Lent,  23  Mich. 

passenger  cars  sufficient  for  the  proper  369 ;  Vogler  v.   Montgomery,  54  Mo. 

accommodation  of  its  passengers.    The  577 ;  Wade  v.  Jones,  20  Mo.  75 ;  61  Am. 

statute  was  strictly  construed  as  being  Dec.  584;  Megehe  v.  Draper,  21  Mo. 

one  exempting  the  company  from  Ha-  510;  64  Am.   Dec.  245;  Carpenter  v, 

899 


Interpretation  and  Oonitmetion.    STA  TUTES.  Itriet  Oonitmetifliu 

there  is  a  presumption  that  all  property  is  subject  to  the  com- 
mon burden  of  taxation,  and  statutes  which  make  exceptions  to 
the  rule  must  be  construed  strictly.* 

To  this  class  belong  also  bankruptcy  and  insolvency  laws 
which  provide  for  the  discharge  of  an  insolvent  debtor's  liabilities 
without  full  payment  of  his  debts.  In  order  that  the  debtor  may 
be  entitled  to  his  discharge  the  provisions  of  the  statute  must  be 
strictly  pursued.* 

(8)  Statutes  Creating  Liabilities. — Statutes  which  create  liabili- 
ties where,  at  common  law,  none  existed,  or  which  iricrease  com- 
mon-law liabilities,  are,  as  a  rule,  construed  strictly.  In  such 
cases,  the  newly  created  liability  will  not  be  extended  beyond  the 

Herrington,  25  Wend.  (N.  Y.)  370;  37  Underwood,  3  Cow.  (N.  Y.)  59;  More- 
Am.  Dec.  239;  Wilcox  v,  Hawley,  31  wood  v,  HoUister,  6  N.  Y.  309;  In  rr 
N.  Y.  648;  Stewart  v.  Brown,  37  N.  Cohen,  18  Civ.  Proc.  Rep.  (N.  Y.)  156; 
Y.  350;  93  Am.  Dec.  578;  Ford  v.  In  re  Tolman,  83  Me.  353;  In  re  Har- 
Johnson,  34  Barb.  (N.  Y.)  364;  Becker  rison,  46  Minn.  331. 
V,  Becker,  47  Barb.  (N.  Y.)  497;  Shaw  In  Sailers  v,  Tobias,  3  Paige  (N.  Y.) 
V,  Davis,  55  Barb.  (N.  Y.)  389;  Tillot-  346,  Walworth,  Ch.,  said  :  "But  stat- 
ston  V.  Wolcott,  48  N.  Y.  188;  Buxton  utes  of  this  description  which  are  in- 
V.  Dearborn,  46  N.  H.  44;  Peverly  v,  tended  to  deprive  the  creditor  of  all 
Sayles,  10  N.  H.  356;  Lindley  v.  Davis,  remedy  for  the  recovery  of  an  honest 
7  Mont.  206;  Campbell  v.  Adair,  45  debt,  must  be  construed  strictly,  and 
Miss.  178;  Richardson  v,  Buswelt,  10  should  not  be  extended  by  implication 
Met.  (Mass.)  506;  43  Am.  Dec.  450;  bej'ond  the  fair  and  legitimate  meaning 
Gibson  v.  Jenney,  15  Mass.  205  ;  Rich-  of  the  terms  used  by  the  legislature." 
ardson  v,  Duncan,  2  Heisk.  (Tenn.)  In/?cTolman,83  Me.353,underastat- 
22o;  Webb  v.  Brandon,  4Heisk.  (Tenn.)  ute  requiring  a  trader  to  keep  proper 
285  ;  Hawthorne  v.  Smith,  3  Nev.  182  ;  books,  it  was  held  that  one  could  not  be 
93  Am.  Dec.  397 ;  Cobbs  v,  Coleman,  said  to  keep  proper  books  of  account  who 
14  Tex.  594;  Anderson  v.  McKay,  30  keeps  merely  memorandum  books  con- 
Tex.  190;  Rogers  v.  Ferguson^  32  Tex.  taining  deliveries  of  milk  to  customers, 
534;  Comstock  V.  Becktel,  63  Wis.  656;  some  informal  accounts  or  settlements, 
Gilman  v,  Williams,  7  Wis.  329;  76  and  an  occasional  inventory  of  farming 
Am.  Dec.  219;  Binzel  v.  Grogan,  67  stock,  but  nothing  to  indicate  where  or 
Wis.  147;  Connaughton  r.  Sands,  32  how  the  principal  proceeds  of  his  busi- 
Wis.  387;  Kuntz  V.  Kinney-,  33  W^is.  ness  have  been  expended.  The  court 
503;  Mundell  v.  Hammond.  40  Vt.  641;  said  :  *'The  counsel  for  the  insolvent 
Webster  i\  Orne,  45  Vt.  40;  Carring-  thinks  it  a  hardship  to  require  an  hon- 
ton  V,  Herrin,  4  Bush  (Ky.)  624;  Kel-  est  debtor  in  such  limited  and  humble 
ley  r.  McFadden,  80  Ind.  536;  Puett  v.  business,  without  education  in  the  mat- 
Beard,  86  Ind.  172;  44  Am.  Rep.  280;  ter  of  books  and  accounts,  to  keep  books 
Barkley  v,  Mahon,  95  Ind.  loi;  Butner  of  account  as  a  condition  of  a  discharge 
V,  Bowser,  104  Ind.  255;  In  r<?  Jones,  2  from  debt,  in  case  of  his  financial  mis- 
Dill  (U.  S.)  343.  fortune.    There  can  be  no  remedy  but 

1.  See  Taxation,  ^.v£';«///(?«5,w here  an  appeal  to  the  legislature.** 

this  subject  is  fully  discussed.  In  Re  Harrison,  46  Minn.  331,  it  was 

2.  Salters  v.  Tobias,  3  Paige  (N.  Y.)  held  that  an  assignment  under  the  in- 
339;  Stanton  v.  Ellis.  12  N.  Y.  575;  64  solvent  law  must  assign  all  the  insol- 
Am.  Dec.  512;  McNair  v.  Gilbert,  3  vent's  unexempt  property  wherever 
Wend.  (N.  Y.)  344;  Slidell  v.  McCrea,  situated,  and  his  right  to  a  discharge 
I  Wend.  (N.  Y.)  156;  Ely  f.  Cooke,  28  depended  upon  his  having  ^0i»ayf</^  sub- 
N.  Y.  365  ;  Hale  v.  Sweet,  40  N.  Y.  97 ;  jected  all  of  it  to  the  proceeding  so  that 
People  V  Gray,  10  Abb.  Pr.  (N.  Y.)  it  might  be  appropriated,  so  far  as  it 
468;  19  How.'Pr.  (N.  Y.)  238;  Dieck-  would  go,  to  the  payment  of  his  debts; 
erhoft*  V.  Ahlborn,  2  Abb.  N.  Cas.  (N.  and  that  the  doing  by  him  in  that  state 
Y.)  372 ;  People  v.  Daly,  4  Hun  (N.  or  elsewhere  of  any  act  mentioned  in 
Y.)  641 ;  67  Barb.  (N.  Y.)  325;  In  re  the  tenth  section  of  the  insolvency  act 
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expressed  provisions  of  the  statute.*  It  has  been  held  that 
statutes  which  give  a  right  of  action  to  the  personal  represen- 
tative of  the  deceased  for  tortious  acts  resulting  in  death  should 
be  construed  strictly.*  But,  on  the  other  hand,  it  is  held  that 
such  statutes  are  remedial,  inasmuch  as  they  simply  provide  a 
remedy  for  an  obvious  wrong,  and  that  they  should  be  con- 
strued liberally,'  except  in  so  far  as  they  provide  for  the  re- 
covery of  punitive  damages.*  So  also  statutes  which  impose 
upon  the  stockholders  of  corporations  a  liability  for  the  corporate 
debts  in  addition  to  the  value  of  their  stock  are  not  to  be  ex- 
tended beyond  the  plain  meaning  of  the  language  employed.* 
Statutes  imposing  costs  may  be  classed  among  statutes  creat- 

as  amended,  whether  the  property  was  section,   providing  for  punitive    dam- 

sttuated  in  that  state  or  elsewhere,  would  ages,  being  chiefly   penal,  should    be 

defeat  his  right  to  the  discharge.  interpreted  strictly. 

1.  /«  reHollister  Bank,  27N.  Y.393;        5.  Gray  v.  Coffin,  9  Cush.   (Mass.) 
Hollister   v.  Hollister  Bank,  2  Keyes  193;  Dane  v,  Dane  Mfg.  Co.,  14  Gray 
(N.  Y.)  245;  Steamboat  Ohio  v.  Stunt,  (Mass.)  489;  Chamberlin  v.  Huguenot 
ID  Ohio  St.  582;  Cohn  v.  Neeves,  40  Mfg.  Co.,  118  Mass.  532;  Priest  v.  Es- 
Wis.  393;  Moyer  v.  Pennsylvania  Slate  sex  Hat  Mfg.  Co.,  115  Mass.  380;  Rip- 
Co^  71  Pa.  St'.  293;  Lane's  Appeal,  105  ley  v.  Sampson,  10  Pick.  (Mass.)  371; 
Pa.  St.  49;  51  Am.  Rep.  166;  O'Reilly  Knowlton  v.  Ackley,  8  Cush.  (Mas8.> 
V.  Bard,  105  Pa.  St.  569;  Chicago,  etc.,  93 ;  Stedman  v.  Eveleth,  6  Met.  (Ma88.> 
R.  Co.  V.  Sturgis,  44  Mich.  538;  De-  114;  O'Reilly  v.  Bard,  105  Pa.  St.  569; 
troit  V.  Putnam,  45  Mich.  265;  Detroit  Mean's  Appeal,  85  Pa.  St.  75;  Moyer 
V.  Chaffee,  70  Mich.  80.  v.  Pennsylvania  Slate  Co.,  71  Pa.'St» 
%.  Pittsburg,  etc.,  R.  Co.  v,  Hine,  25  293;  Youghiogheny  Shaft  Co.  v.  Ev- 
Ohio  St.  629;  Hamilton  v.  Jones,  125  ans,  72  Pa.  St.  331 ;  Chase  v.  Lord,  77 
Ind.  176;  Burns  v.  Grand  Rapids,  etc.,  N.  Y.  i ;  Diven  v,  Lee,  36  N.  Y.  302; 
R.  Co.,    13   Ind.    169;  Jackson   v.   St.  Lowry  v.  Inman,  46  N.  Y.  120;  David- 
Louis,  etc.,  R.  Co.,  87  Mo.  422;  56  Am.  son  v,  Rankin,  34  Cal.  503;  Mokelumne 
Rep.  460;  Daly  v.   Stoddard,  66  Ga.  Hill  Canal,  etc.,  Co.,  v.  Woodbury,  14 
145;  Eustace  v.  Jahns,  38  Cal.  3.  Cal.  265 ;  73  Am.  Dec.  658;  Salt  Lake 
8.  Soule  r.  New  York,  etc.,  R.  Co.,  City  Nat.  Bank  v.  Hendrickson,  40  N. 
24  Conn.  575;  Lamphear  v.  Bucking-  J,  L.  52;  Grose  v.  Hilt,  36  Me.  22 ;  Cof- 
ham,  33  Conn.  237;    Merkle  r.  Ben-  fin  r.  Rich,  45  Me.  511;  71   Am.  Dec. 
nington  Tp.,   58    Mich.   156;    55   Am.  559;    Windham    Provident    Sav.   Inst. 
Rep.  666;  Haggerty  v.  Central  R.  Co.,  v.   Sprague,  43   Vt.   502 ;    Dauchy   v, 
31  N.  J.  L.  349 ;  Bolinger  v,  St.  Paul,  Brown,  24  Vt.  197 ;  Bassett  v,  St.  Al- 
ctc,  R.  Co.,  36   Minn.   418;  Wabash,  bans  Hotel  Co.,  47  Vt.  313;  Dewey  v. 
etc.,  R.  Co.  V.  Shacklett,  10  111.  App.  St.  Albans  Trust  Co.,  57  Vt.  332. 
404;  Hayes  r.  Williams,  17  Colo.  465;         In  Gray  v.  Coffin,  9  Cush.   (Mass.) 
Beech  v.  Bay  State   Co.,  6   Abb.   Pr.  192,  Shaw,  C.  J.,  said  :  "To  create  any 
(N.  Y.)4i5;  16  How.  Pr.  (N.  Y.)   i ;  individual  liability  of  members  for  the 
27  Barb.  (N.  Y.)  248.  debt  of  a  corporation,  a  body  politic 
4.  In   Shelby   County   v.   Scarce,   2  created  by  law  and  regarded  as  a  legal 
Buy.  (Ky.)  576,  it  appeared  that   one  being  distinct  from  that  of  all  the  mem - 
section  of  the  Kentucky  statute  giving  hers  composing  it  and  capable  of  con- 
a  right  of  action  for  tortious  acts  pro-  tracting  and  being  contracted  with  as  a 
during  death,  provided  lor  compensa-  person,  is  a  wide  departure  from  estab- 
tory  damages  only  when  death  resulted  lished  rules  of  law  founded  in  consider- 
from  simple  negligence  or  carelessness,  ation  of  public   policy  and  depending 
while  another   provided    for    punitive  solely  upon  provisions  of  positive  law. 
<|amagC8  for  the  loss  or  destruction  of  It  is  therefore  to  be  construed  strictly 
life  by  willful  neglect  of  another  per-  and  not  extended  beyond  the  limits  to 
8on.    The  court  held,  the  first  section  which  it  is  plainly  carried  by  such  pro- 
being  entirely  remedial,  it  should   be  vision  of  the  statute." 
construed  liberally,  but  that  the  third         But  in  Carver  v.  Braintree  Mfg.  Co^ 
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ing  liabilities  which  did  not  exist  at  common  law,  and  it  has  been 
held  that  they  are  to  be  construed  strictly  ;*  and  so  as  to  stat- 
utes allowing  compensation  to  officers.* 

(9)  Statutory  Remedies  and  Proceedings, — When  a  statute  gives 
a  right  or  a  remedy  which  did  not  exist  at  common  law,  and  pro- 
vides a  specific  method  of  enforcing  it,  the  mode  of  procedure 

provided  by  the  statute  must  be  pursued  strictly.^ 

2  Storv  (U.  S.)  432,  Judge  Story  gave  favor  of  the  officer  and  not  strictly  in 
the  same  statute  a  more  liberal  con-  favor  of  the  United  States.'  Thewell- 
struction,  holding  that  the  provision  known  abuses  under  the  fee  system  bj 
"that  every  person  who  shall  become  a  which  the  government  has  been  de- 
member  of  any  manufacturing  corpora-  frauded  of  large  amounts  through  un- 
tion  which  may  be  hereafter  established  conscionable  charges  and  the  lax  ad- 
in  this  commonwealth  shall  be  liable  in  ministration  of  the  law  in  this  respect 
his  individual  capacity  for  all  debts  would  seem  to  require  a  strict  inter- 
contracted  during  the  time  of  his  con-  pretation  in  favor  of  the  United  States 
tinuing  a  member  of  such  corporation,'*  rather  than  in  favor  of  the  officer." 
included  also  a  claim  for  tortious  in-  But  in  U.  S.t^.  Morse,  3  Story  (U.S.) 
fringement  of  a  patent  right.  87,  Storj',  J.,  in  construing  an  act  which 

0£ELcerB  of  CorporatlonB. — In  Rorke  v,  provided  that  no  deputy  collector  should 
Thomas,  56  N.  Y.  560,  which  was  an  receive  more  than  one  thousand  dollars 
action  by  creditors  against  the  trustees  for  any  services  performed  for  the  Unit- 
of  a  corporation  to  charge  them  indi-  ed  States  in  any  office  or  capacity,  held 
vidually  with  the  pa^'ment  of  a  debt  of  that  it  applied  only  to  emoluments  re- 
the  company  to  the  plaintiffs,  under  ceived  as  deputy  collector  and  did  not 
section  13,  ch.  40,  Laws  of  1848,  upon  prevent  one  who  was  also  an  inspector 
the  ground  that  the  defendants  while  from  collecting  his  fees  as  such, 
they  were  such  trustees  declared  and  paid  8.  Cole  v.  Muscatine,  14  Iowa  296; 
to  the  stockholders  of  the  company  a  Moore  v.  White,  45  Mo.  206:  St  Pan- 
dividend  which  diminished  the  amount  eras  r.  Batterbury,  2  C.  B.  N.  S.  477; 
of  its  capital  stock,  it  was  held  that  the  89  E.  C.  L.  471:  Dudley  r.  Mayhew,  3 
statute  was  penal  in  its  nature,  and  was  N.  Y.  9;  First  Nat.  Bank  t>.  Lamb,  57 
not  to  be  extended  beyond  the  clear  im-  Barb.  (N.  Y.)  434;  U.  S.  v.  Wyngall,5 
port  of  the  language  employed  in  it.  Hill  (N.  Y.)   16;   Olcott  t*.  Frazier,  5 

1.  Cone  T'.  Bowles,  i  Salk.  205;  Cobb  Hill  (N.   Y.)  562;   Sharpe  r.  Speir,  4 

x\  Mid-Wales   R.  Co.,  L.   R.,  1   Q.  B.  Hill  (N.  Y.)  76;  Sharpe  v.  Johnson,4 

351 ;  Dent  v.  State,  42  Ala.  514;  State  Hill  (N.  Y.)  92;  In  re  Petition  of  Ford, 

T'.  Kinne,  41  N.  H.  238;  Van  Home  v,  6  Lans.  (N.  Y.)92;   O'Donnell  r.  Mc- 

Petrie,  2  Cai.  (N.  Y.)  213;  Farrington  Intyre.  37  Hun  (N.  Y.)  615;   Wheeler 

r.  Rennie,  2  Cai.  (N.  Y.)  220;  Briggs  v.  Mills,  40  Barb.  (N.  Y.)  644;  Whitney 

x\  Allen,  4  Hill  (N.  Y.)  538;   Van  Ho-  v.  Thomas,   23  N.  Y.   2S1;   Hascal  v. 

venburgh  v.  Case,  4  Hill   (N.  Y.)  541 ;  Madison  University,  8   Barb.  (N.  Y.) 

Dockstader  v,  Sammons,  4  Hill  (N.  Y.)  174;  In  re  Petition  of  Folsom,  2  Thomp. 

546;  Clark  V,  Dewey,  5  Johns.  (N.  Y.)  &  C.  (N.  Y.)  55;   People  v.  Gates,  57 

2^1  ;  Walker  v.  Sheftall.  73  Ga.  ^>'o6.  Barb.  (N.  Y.)  291 ;  People  v,  Adiron- 

'  2.  In  United  States  v,  Cfough,  (C.  C.  dack  Co.,  57  Barb.  (N.  Y.)  656;  People 

A.)   55    Fed.   Rep.  373,  which  was  an  f.  Hillsdale,  etc..  Turnpike  Co.,  2  Johns, 

action    brought    by   a    United    States  (N.  Y.)  190;  Westbrook  v,  Willey,  47 

commissioner  against  the  government  N.  Y.  457;  Cruger  v.  Dough crtv,  43  N. 

for  fees  earned   as  such  commissioner,  Y.    107;    Weed    v.    Lj^on,   Walk.   Ch. 

the  court  said  :  **  We  do  not  concur  in  (Mich.)  77;  Galpin   v.   Abbott,  6  Mich, 

the  opinion  of  the  court  in  McKinstry  17;  Thurston  x\  Prentiss,    i  Mich.  193; 

i\  U.   S.,  40   Fed.   813,  as  to  the  priri-  Kroop  v.  Forman,  31   Mich.  144;  Ben- 

ciple  to  be  followed  in  the  construction  nett    v.   Olney,   56  Mich.  634;  Lane  r. 

of  the  fee  bill.     We  do  not  know  any  Burnap,  39  Mich.  736 ;  Burnett  t*.  Scul- 

rule  of  public  policy  or  of  practical  ex-  Iv,  56  Mich.  374;    Welker  i\  Potter,  18 

perience  which  requires  that   where   a  Ohio  St.  85;   Dennison  x\  Blumenthal, 

statute  allowing  an  officer's  compcnsa-  37  III.  App.  385;  Wistar  r.  Kamrnerer, 

tion  'admits  of  two  interpretations,  the  2  Yeates  (Pa.)  100;  Day  f.  Cushman, 

words  should  be  construed  liberallj'  in  2    III.    475;    Chapin    v.    Persse,   etc., 
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(to)  Statutes  Imposing  Taxes. — In  England,  it  is  a  firmly  estab- 
lished rule  that  statutes  imposing  public  burdens  in  the  form  of 
taxation  are  to  be  construed  strictly.  Where  there  is  an  ambi- 
guity in  the  language  which  raises  a  doubt  as  to  the  legislative 
intent,  such  doubt  must  be  resolved  in  favor  of  the  persons  upon 

whom  it  is  sought  to  impose  the  burden.* 

But  in  the  United  States  there  is  an  irreconcilable  conflict  of 

Works,  30  Conn.  461;  79  Am.  Dec.  263;  Mechanics*   Liens,   vol.    15,    p.    i; 

Souter  r.  The  Sea  Witch,  1   Cal.  162;  Service  of  Process  vol.  22,  p.  107; 

Logwood  V.  Planters*,  etc.,  Bank,  Minor  Eminent  Domain,  vol.  6,  p.  509. 

(Ala.)  23;  Childress  v.  McGehee,  Mi-  1.  Gurr    v.    Scudds,    11    Exch.   190; 

nor   (Ala.)    131 ;    Crawford  v.  State,  Warrington    v.    Furbor,   8    East   242; 

Minor  (Ala.)  143;  Yancy  v,  Hankins,  Williams     v.     Sangar,     10     East    66; 

Minor   (Ala.)    171;  Hale    v.    Burton,  Wroughton   v.   Turtle,   11    M.   &   W. 

Dudley  (Ga.)  105.  561;    Denn   v.   Diamond,  4  B.  &   C. 

Statutes  giving  married  women  the  243;    10    E.   C.   L.   320;    Ton>kins    v. 

right  to  make  contracts   which    they  Ashbv,   6  B.   &  C.  541;    13   E.    C.  L. 

could  not  make  at  common  law,  must  249;  t>oe  v,  Snaith,  8   Bing.    146;    21 

be  followed  strictly  when  they  prescribe  E.  C.  L.  253;  Burder  v,  Veley,  12  Ad. 

the  manner  of  exercising  such  right.  &    El.   246;    40    E.   C.    L.  48;    Atty. 

Bartlett  T'.  0*Donoghue,  72   Mo.  563;  Gen*l  v,    Middleton,  3   H.  &  N.    138; 

Hoskinson  v.    Adkins,  77    Mo.    537;  In   re  Micklethwait,     11     Exch.    452; 

Bagby  xk  Emberson,  79  Mo.  139 ;  Beck-  Marquis  of  Chandos  v,  Com'rs,  6  Exch. 

man  z'.  Stanley,  8  Nev.  257 ;  Shumaker  464;  Caswell  r.  Cook,  11   C.  B.  N.  S. 

t'.Johnson,  35ind.  33;  Mattox  v.Hight-  037;  103  E.  C.  L.  635;  Oriental   Bank 

6hue,  39  Ind.  95;  Leggate  v.  Clark,  11 1  v,  Wright,  5  App.  Cas.  842;  Pryce  v. 

Mass.  308;  Armstrong  v,  Ross,  20  N.  Monmouthshire,  etc..  Canal  Co.,  4  App. 

J.  Eq.  109;  Trimmer  v,  Heagy,  16  Pa.  Cas.  197;  Reg.  v,  Barclay,  8  Q^B.  Div. 

St.  484;  Glidden  v.  Strupler,  52  Pa.  St.  306*  Daines  v.  Heath,  3  C.  B.  938;  54 

400;    Dunham  v.    Wright.  53  Pa.  St.  E.  (J.  L.  937;  Gosling  v.   Veley,  12  Q^ 

167;  Graham  v.  Long,  65  Pa.   St.  385;  B.  407;  64  E.  C.  L.  405;  lies  v.  West 

Miller  r.  Wentworth,  82   Pa.  St    280;  Ham    Assessment  Committee,  8  Q^,  B. 

Innis  r.  Templeton,   95  Pa.  St.  262 ;  40  Div.  69 ;    Partington   v.    Atty.   Gen'l, 

Am.  Rep.  643 ;  Miller  v.  Ruble,  107  Pa.  L.  R.,  4  H.  L.  122;  Shaw  v.  Rudder,  9 

^*'  395J    Montoursville    Overseers   v.  Ir.   C.  L.,  N.  S?  214;  Reg.  v.  Mallow 

Fairfield  Overseers,  112  Pa.  St.  199.  See  Union,  12  Ir.  C.  L.,  N.  S.  35. 

also,  sMpra^  this  title,  In  Derogation  of  In  Doe  v,  Snaith,  8  Bing.  147;  21  EL 

Common  Law,  C.  L.  253,  Tindal,  C.  J.,  said  :  "As  all 

In  Bensley  v.  Mountain  Lake  Water  stamp  acts,  being  a  burden  on  the  sub- 
Co.,  13  Cal.  306;  73  Am.  Dec.  573,  the  ject,  must  be  clearly  expressed  wherever 
court  said:  **A11  statutory  modes  of  the^'  impose  the  burden,  I  should  say 
divesting  titles  are  strictly  construed,  that  even  if  there  were  doubt  we  should 
He  who  relies  for  a  title  upon  an  extra-  take  the  smaller  sum.'* 
ordinary  mode  of  acquisition  not  by  the  In  Wroughton  v.  Turtle,  11  M.  &  W. 
will  of  the  owner,  express  or  implied,  561,  Parke,  Baron,  said:  "It  is  a  well- 
but  against  his  will  and  by  the  man-  settled  rule  of  law  that  every  charge  on 
date  of  the  law,  must  show  for  his  war-  the  subject  must  be  imposed  by  clear 
rant  a  strict  compliance  with  those  stat-  and  unambiguous  words." 
utory  rules  from  which  his  title  accrues.*'  In   Marquis  of  Chandos  v.  Com*rs, 

Where  parties    undertake   to   enter  6  Exch.  464,  Pollock,  C.  B.,  said:  "It 

into  a  submission  to  arbitration  under  is  a  well-established   rule  in  the  con- 

a  statute,  they  must  follow  strictly  the  struction  of  revenue  acts  that   a  duty 

statutory  requirements.  Abbott  v.  Dex-  cannot  be  imposed  on  the  subject  ex- 

ter.  6  Cush.  (Mass.)  108;  Monosiet  u.  cept  by  clear  words.    The  meaning  of 

Post,  4  Mass.  532 ;  Barnett  v.  Peck,  6  the  legislature  must  be  distinctly  made 

Vt.  456;    Wiliingham    v,   Harrell,   36  out  from  the  terms  of  the  statute." 

^l^*5^3f  Halloran  t;.  Bray,  29  Ga.  422.  In   Gurr  v,   Scudds,    11    Exch.    190, 

See  also  iVi/ra,  this  title,  Mandatory  Pollock,  C.  B.,  said :  "  If  there  is  any 

or  Directory;  Attachment,  vol.  i,  p.  doubt  as  to  the  meaning  of  the  stamp 

^;  Garnishment,  vol.  8,  p.   1096;  act,  it  ought  to  be  construed  in  favor  of 
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authority  on  this  point.  Many  decisions  approve  and  follow  the 
English  rule  of  strict  construction ;  ^  but,  on  the  other  hand,  it 
has  been  held  in  the   United  States  courts  that  revenue  laws  are 

remedial  and  should   receive   a  liberal   construction,*  although 

the  subject,  because  a  tax  cannot  be  im-  construed    most  strongly   against  the 

posed  without  clear  and  express  words  government  and  in  favor  of  the  subjects 

for  that  purpose."  or  citizens,  because  burdens  are  not  to 

In  Williams  v,  Sangar,  lo  East  66,  be  imposed  nor  presumed  to  be  im- 
Lord  Ellenborough,  C.  J.,  said  :  **  In  posed  beyond  what  the  statutes  ex- 
the  construction  of  these  tax  acts  we  pressly  and  clearly  import.  The  rev- 
must  look  at  the  strict  words,  however  enue  statutes  are  in  no  just  sense  either 
we  may  sometimes  limit  the  generality  remedial  laws  or  laws  founded  upon 
of  the  expression  used  in  them ;  but  we  any  public  policy,  and  therefore  are  not 
must  construe  those  words  according  to  to  be  liberally  construed." 
their  plain  meaning  with  reference  to  In  Powers' t^.  Barney,  5  Blatchf.  (U. 
the  subject-matter."  S.)    202,   Nelson,    J.,  said:    "Another 

1.  U%  S.  V.  Wigglesworth,  2  Story  principle  maj'  also  be  invoked  which  is 
(U.  S.)  369;  Powers  v.  Barney,  5  that  in  cases  of  serious  ambiguity  in 
Blatchf.  (U.  S.)  202;  Adams  v.  Ban-  the  language  of  the  act,  or  doubtful 
croft,  3  Sumn.  (U.  S.)  387:  U.  S.  v,  classification  of  articles,  the  construc- 
Watts,  I  Bond  (U.  S.)  580;  U.  S.  v.  84  tion  is  to  be  in  favor  of  the  importer,. 
Boxes  of  Sugar,  7  Pet.  (U*.  S.)  453;  as  duties  are  never  imposed  on  the 
Sewall  V.  Jones,  9  Pick.  (Mass.)  412;  citizens  upon  vague  or  doubtful  inter- 
Green   t'.   Holway,   loi    Mass.   248;   3  pretations." 

Am.   Rep.  339;  Barnes  v.  Doe,  4  Ind.  In  Sewall  v.  Jones,  9  Pick.  (Mass.) 

132;  Williams  V.  State,  6  Blackf.  (Ind.)  412,    Parker,    C.    J.,   said  :    "SUtutes 

36;    Smith    V,    Waters,   25    Ind.   397;  which  impose  restrictions  upon  trade 

Williamsburg    v.   Lord,   51    Me.    599;  or  common  occupations,  or  which  levy 

Boyd  V.  Hood,  57  Pa.  St.  98;  Cahoon  an  excise  or  tax  upon  them,  must  be 

V,  Coe,  57  N.  H.  556.  construed  strictly." 

In  U.  S.  V.  84  Boxes  of  Sugar,  7  Pet  In  Green  v.  Holwaj',  loi  Mass.  248; 

(U.  S.)  453,   McLean,  J.,  said:  "The  3  Am.  Rep.  339,  the  court  said:  **Acts 

statute  under  which  these  sugars  were  imposing  duties  of  any  kind  are  not  to 

seized  and  condemned  is  a  highly  penal  be  extended  by  doubtful  interpretation, 

law,  and   should,   in   conformity   with  but  are  to  be  construed  by  the  rule  that 

the  rule  on  the  subjett,  be  construed  every  charge  upon  the  subject  must  be 

strictly."  created  hy  clear,  unambiguous  words.'* 

In  Xdams  r.  Bancroft,  3  Sumn.  (U.  2.  Cliquot's  Champagne,  3  Wall.  (U. 

S.)  387,  Story,  J.,  said  :  "I  may  add  in  S.)  145;  Taylor  v.  U.  S.,  3  How.  (U. 

this  connection  that  laws  imposing  du-  S.)  197;  U.  S.  r.  Hodson,  10  Wall.  (U. 

ties  are  never  construed  beyond  the  nat-  S.)  406 ;  U.  S.  v,  100  Barrels  of  Spirits* 

ural  import  of  the  language,  and  duties  2  Abb.  (U.  S.)  305;  U.  S.  r.  Willetts,  5 

art   never  imposed  upon   the   citizens  Ben.  (U.S.)  220;  U.  S.  r.  36  Barrels 

upon  doubtful  interpretations ;  for  every  of  High  Wines,  7  Blatchf.  (U.  S.)  459; 

duty  imposes  a  burden  on  the  public  at  U.  S.  t».  3  Tons  of  Coal.  6  Biss.  (U.  S.) 

large  and  is  construed  strictly,  and  must  379;  U.  S.  v.  Olney,  i  Abb.  ( U.  S.)  275 ; 

be  made   out  in  a  clear  and  determi-  28  Cases,  2  Ben.  (U.  S.)  63;  U.  S.  ''. 

nate  manner  from  the  language  of  the  Cases  of  Cloths,  Crabbe   (U.  S.)  356* 

statute."  Taylor  v,  U.  S.,  3  How.  (U.  S.)  197. 

In    U.S.   V.  Wigglesworth,  2  Story  is  cited  by  the  subsequent  cases  in  that 

(U.  S.)  369,  the  same  learned  judge  said  :  court  as  the  authority  upon  which  these 

"  It  is,  as  I  conceive,  a  general  rule  in  decisions  rest.     But  an  examination  of 

the  interpretation  of  all  statutes  levying  the  case   reveals  the   fact   that  Judge 

taxes  or  duties  upon  subjects  or  citizens  Story,  who  delivered  the  opinion,  did 

not  to  extend  their  provision  by  impli-  not    decide   that    revenue    laws  were 

cation  beyond  the  clear  import  of  the  remedial.     And  Judge  Cooley,  in  his 

language  used  or  to  enlarge  their  oper-  Treatise  on  Taxation   (2d  ed.),  p.  271, 

ation  so  as  to  embrace  matters  not  spe-  note  3,  says:  **The  opinion  in  this  last 

cifically  pointed  out  although  standing  case  (Taylor  r.  U.  S.,  3  How.  (U.  S.) 

upon  a  close  analogy.     In  every  case,  197)  was  given  by  Mr.  Justice  Storv, 

therefore,  of  doubt,  such   statutes   are  and  the  language  made  use  of,  which 
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recent  decisions  indicate  a  return  to  the  rule  of  strict  construc- 
tion.*   Again,  some  of  the  courts  take  an  intermediate  position 

and  hold  that  such  statutes  are  neither  penal  nor  remedial,  and 
should  receive  an  interpretation  in  accordance  with  the  obvious 
intention  and  meaning  of  the  legislature  without  invoking  the 
rules  of  strict  and  liberal  construction.* 

consists  largely  in  a  quotation  from  the  sense,  and  that  it  was  not  the  intention 

opinion  given  in  the  lower  court,  does  of  the  court  to  overrule  the  opinion  of 

not  express  his  own  views  so  clearly  Mr.   Justice   Story   in  Wiggles  worth's 

as  was  customary  with  that   learned  Case. 

judge.    ...    It  would  have  been  a        1.  In    American    Net,    etc.,    Co.  v, 
remarkable  circumstance  if  Mr.  Justice  Worthington,  141  U.  S.  468,  the  court 
Siorv  had  overruled  his  own  opinion  said  :  "  We  think  the  intention  of  Con- 
(U.  *S.  V.  Wigglesworth),  delivered  so  gress  that  these  goods  should  be  classi- 
recently  that,  at  that  time,  his  son  (and  ned  as  *gilling  twine  *  is  plain;  but  were 
reporter)  had   not   issued   the  volume  the  question  one  of  doubt,  we  should 
containing  it."  still  feel  obliged  to  resolve  that  doubt 
In  Cliquot's  Champagne,  3  Wall.  (U.  in  favor  of  the  importer,  since  the  in- 
S.)  145,   Sway  ne,  J.,  said;    "Revenue  tention  of  Congress  to  impose  a  higher 
laws  are  not  penal  laws,  in  the  sense  duty  should  be  expressed  in  clear  and 
that  it  requires  them  to  be  considered  unambiguous    language,"  citing  U.  S. 
with  great  strictness  in  favor   of  the  v,  Isham,  17  Wall.  (tJ.  S.)  496;  Har- 
defendant.    They  are  rather  to  be  re-  tranft  v.  Wiegmann,  121  U.  S.  609,  and 
garded  as  remedial  in  their  character  Gurr  v,  Scudds,  1 1  Exch.  190. 
and  intended  to  prevent  fraud,  suppress  '  In   Rice  x'.  U.  S.,  53  Fed.  Rep.  910, 
public    wrong,    and    promote    public  the  court  quoted  the  language  of  Judge 
good.    They  should  be  so  construed  as  Story    in    U.S.   v.   Wigglesworth,   2 
to  carry  out  the  intention  of  the  legis-  Story  (U.  S.)  369,  as  the  correct  state- 
lature  in  passing  them,  and  most  effect-  ment  of  the  law,  and  cited  American 
ually  accomplish    this   object,"   citing"  Net,  etc.,  Co.  v,  Worthington,  141    U. 
Tavlor  v.  U.  S.,  3  How.  (U.  S.)  210.  S.  474,  among  other  authorities  in  sup- 
In  U.  S.  V,  Hodson,  10  Wall.  (U.  S.)  port  of  the  rule  of  strict  construction. 
4o6,Swayne,J.,  again  said:  "Thereve-        2.  U.  S.  v.  Breed,  i   Sumn.  (U.S.) 
nue  statutes  are  not  to  be  regarded  as  159;  U.  S.  v.  1,412  Gallons   Distilled 
penal  and    therefore   to   be  construed  Spirits,  10  Blatchf.  (U.  S.)  428;   Hub- 
strictly;    they   are    remedial   in    their  bard  v.  Brainard,  35  Conn.  568;  Corn- 
character  and  are  to  be  construed  liber-  wall  v.  Todd,  38  Conn.  447.     See  also 
ally  to  carry  out  the  purpose  of  their  Higgins  v,  Rinker,  47  Tex.  303. 
enactment,'*^   citing    Cliquot's    Cham-         In   U.  S.  v.  Breed,  1  Sumn.  (U.  S.) 
P^g"c>  3  Wall.  (U.  S.)  145.  159,  it  is  said  :  "  Revenue  and  duty  acts 
In  criticizing    this    case    (U.  S.  v.  are  not  in  the  sense  of  the  law  penal 
Hodson,  10  Wall.  (U.  S.)  406),  Judge  acts,  and  are  not,  therefore,  to  be  con- 
Cooley  in    his    Treatise  on  Taxation  strued   strictly;   nor   are   they,  on   the 
(2d    ed ),    pp.     270,     271,    says:    "It  other  hand,  acts  in  furtherance  of  pri- 
seems  highly  probable  that  the  word  vate  rights  and  liberty,  or  remedial,  and 
'remedial*  has  been  employed  hy  the  therefore  to   be  construed  with  extra- 
learned  judge  delivering    the  opinion  ordinary   liberality.      They   are   to   he 
in  this  case  in  a  sense  different  from  construed  according  to  the  true  import 
that  in  which    it    is  commonly    used  and  meaning  of  their  terms;  and  when 
in  the  law.     A   remedial   law,  *  as   the  the  legislative  intention  is  ascertained, 
term  is  generally  employed,  is  some-  that,  and  that  only,  is  to  be  our  guide 
thing  quite  different  from  the  revenue  in  interpreting  them." 
laws."    After  examining  the  definitions         In    Hubbard  v,   Brainard,  35  Conn, 
of  a  remedial  law  hy  the  elementary  568,  Butler,  J.,  said  :  "A  law  imposing 
writers,  the  learned  author  continues:  a  tax  is  not  to  be  construed  strictly  be- 
These  considerations  would  seem   to  cause  it  takes  money  or  property  in  tn- 
justify  the  conclusion  that  the  learned  vitum  (although  its  provisions  are  for 
judge  in  applying  the  word  *  remedial  *  that  reason  to  be  strictly  executed),  for 
to  tax  laws  has  used  it  in  some  political  it   is  taken  as  a  share  of  a  necessary 
or  special  rather  than  in  the  strict  legal  public  burden;  nor  liberally,  like  laws 
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(ii)  Statutes  Conferring  Right  to  Sue  State. — A  state  cannot 
be  sued  in  its  own  courts  unless  it  has  expressly  consented  to 
such  action.  And  a  statute  permitting  such  suits  is  in  deroga- 
tion of  sovereign  power  and  must  be  construed  strictly.^ 

(12)  Statutes  Affecting  Jurisdiction  of  Courts, — Acts  creating 
courts  of  limited  jurisdiction  are  construed  strictly,  and  the 
powers  of  such  courts  will  not  be  extended  by  implication  further 
than  is  necessary  for  the  exercise  of  the  jurisdiction  expressly 
conferred  upon  them.*  On  the  other  hand,  it  is  a  well-settled 
rule  of  construction  that  the  jurisdiction  of  superior  courts  can- 
not be  taken  away  except  by  express  words  or  by  necessary 
and  irresistible  implication.*  And  if  the  jurisdiction  is  con- 
intended  to  effect  directly  some  great  t».  Aldrich,  2  Q^  B.  Div.  179;  Flower 
public  object,  but  fairly  for  the  govern-  z\  Lloyd,  6  Ch.  Div.  297 ;  Hartley  v. 
ment  and  justly  for  the  citizen,  and  so  Hooker,  2  Cowp.  523;  Montreal  r.  Ste- 
as  to  carry  out  the  intention  of  the  leg-  vens,  3  App.  Cas.  605. 
islature  gathered  from  the  language  In  Hartley  v.  Hooker,  2  Cowp.  523, 
used,  read  in  connection  with  the  gen-  Lord  Mansfield,  said  :  **  If  a  new  offense 
eral  purpose  of  the  law,  and  the  nature  is  created  by  statute,  and  a  special  ju- 
of  the  property  on  which  the  tax  is  im-  risdiction  out  of  the  course  of  the  com- 
posed, and  of  the  legal  relation  of  the  mon  law  is  prescribed,  it  must  be  fol- 
taxpayer  to  it."  lowed.     If  not  strictly  pursued  all  is  a 

1.  Greene  v,  Graham,  29  Ala.  61 ;  nullity  and  coram  non  judice^  and  ob- 
State  V,  Stout,  7  Neb.  89;  Rose  v.  Gov-  jections  may  be  taken  in  any  stage  of 
ernor,  24  Tex.  496 ;  Raymond  v.  State,     the  cause." 

54  Miss.  562  ;  28  Am.  Rep.  382  ;  citing  Where  a  limited  jurisdiction  is  given 
State  V.  joiner,  23  Miss.  500;  Parmilee  by  statute,  the  act  should  be  construed 
V,  McNutt,  I  Smed.  &  M.  (Miss.)  179;  strictly  as  to  the  extent  of  the  jurisdic- 
Josselyn  v.  Stone,  28  Miss.  753.  But  tion  and  liberally  as  to  the  mode  of  pro- 
see  State  r.  Curran,  12  Ark.  321,  where  ceeding.  Barrett;.  Chitwood,  2  Bibb 
it  appears  that  the  state  constitution  (Ky.)43i;  Russell  v. Wheeler,i  Hempst 
contains  a  mandatory  provision  direct-  (U.  S.)  3. 

ing  the  legislature  "to  make  provision         3.  Barnawell  v,  Threadgill,    5  Ired. 

for  suing  the  state,  and  a  statute  mak-  Eq.  (N.  Car.)  86;  Com.  v.  Hudson,  11 

ing  such  provision  was  construed  lib-  Gray    (Mass.)  64;   Com.   v.   White,  8 

erally.  Pick.  (Mass.)  453:  Gould  v.  Hayes.  19 

For  presumptions  against  the  sover-  Ala.  450;    Burginhofen    v,    Martin,  3 

eign's  being  included  when  not  expressly  Yeates   (Pa.)   479;  Overseers  of  Poor 

mentioned  in  a  statute,  see  sufra^  this  v.  Smith,  2  S.  &  R.  (Pa.)  363;  Com.  v. 

title,    Presumptions    as   to   Including  McCloskey,  2  Rawle  (Pa.)   369;  In  rr 

Government.  Twenty-eighth  Street,   102  Pa.  St.  140; 

2.  Thompson  v.  Cox,  8  Jones  (N.  Wright  v.  Marsh,  2  Greene  (Iowa)  94; 
Car.)  311 ;  Pringle  v.  Carter,  1  Hill  (S.  Murfree  v,  Leeper.  i  Overt.  (Tenn.)  i; 
Car.)  53;  School  Inspectors  v.  People,  State  v.  St.  Louis  County  Ct.,  38  Mo. 
20  111.  525;  Steamboat  Delta  t;.  Walker,  403;  Tackett  i\  Voglef,  85  Mo.  4S0 
24  111.  233;  Wakefield  v.  State,  5  I nd.  {overruling  Stamps  v.  Bridwell,  57 
195;  Matlock  V,  Strange,  8  Ind.  57;  Mo.  22,  and  Williams  v.  Pa vne,  80  Mo. 
O'Brian  v.  State,  12  Ind.  369;  Martin  409);  Fidelity  Trust  Co.  v.  Gill  Car 
T'.  Fales,  18  Me.  23;  36  Am.  Dec.  693;  Co.,  25  Fed.  kep.  737;  Rex  v.  Abbott, 
Call  v.  Mitchell,  39  Me.  465 ;  State  v.  2  Doug.  553,  note ;  Gates  r.  Knight,  3 
Metzger,  26  Mo. 65  ;  Williams  V.  Bower,  T.  R.  442;  Shipman  v.  Hanbest,  4T. 
26  Mo. 601 ;  State  V.  Anderson,  2  Overt  R.  109;  Albon  i'.  Pyke,  4  M.  &  G.  424; 
(Tenn.)  6;  5  Am.  Dec.  648;  Walker  v.  43  E.  C.  L.  222;  Balfour  v.  Malcolm,  8 
Wynne,  3  Yerg.  (Tenn.)  62  ;  Vanbib-  C.  &  F.  500;  Jacobs  v.  Brett,  L.  R.,  20 
her  V.  Vanbibber,  10  Humph.  (Tenn.)  Eq.  i;  Rex  v.  London,  9  B.  &C.  27;  i7 
53;  Caulfield  ^'.  Stevens,  28  Cal.  118;  E.  C.  L.  325;  Crisp  v.  Bunburv,  S 
East  Union  Tp.  v.  Ryan,  86  Pa.  St.  Bing.  394;  21  E.  C.  L.  333;  Reeves  v. 
459;   Diss   Urban  Sanitary  Authority  White,  17  Q^  B.  995 ;  79  E.G.  L.  995; 
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stitutional,  the  legislature  has  no  power  to  enlarge  or  abridge 
it  at  all.* 

(13)  Private  Ads. — Acts  conferring  special  privileges  upon  or 
granting  public  property  to  private  individuals  or  corporations 
are  construed  strictly  against  the  grantees  and  in  favor  of  the 
state.*  Such  acts  are  in  the  nature  of  common  assurances,  but 
the  rule  of  construction  of  contracts  between  private  individuals 
is  exactly  reversed  when  the  government  is  the  grantor.  This 
rule  is  adopted  on  the  ground  that  the  language  used  is  not  that 

Richards  v.  Dvke,  3  Q^  B.  256;  43  E.  409;  Waldby  f.  Callendar,  8  Mich. 430; 

C.  L.  724;  Timms  v.  Williams,  3  Q^  B.  Jones  r.  Smith,  14  Mich.  334;  Heath  v. 

413;  43  E.  C.  L.  798.  Judge,  37  Mich.  372 ;  Averill  v.  Perrott, 

In   Barnawell  v.  Threadgill,    5  Ired.  74  Mich.  296;  Vail  v.  Dinning.  44  Mo. 

Eq.  (N.  Car.)  86,  Ruffin,  C.  J.,  said  :  210;  Landers  v.  Staten    Island  R.  Co., 

**  The  rule  of  construction  is  settled  that  14  Abb.  Pr.  N.   S.  (N.   Y.)   346;   Cal- 

statutes  which  merely  give   affirmative  lanan  r,  Judd,  23  Wis.  343;  Connors  v. 

jurisdiction  to  one  court,  do   not  oust  Gore}',    32    Wis.    518;    Galsworthy  v, 

that  previously  existing  in  another  court.  Durrant,  8  W.  R.  594. 

There  is  nothing  incongruous  in  con-  2.  Blakemore  r.  Glamorganshire  Ca- 

current   jurisdiction.    And,    therefore,  nal  Co.,  i    M.  &   K.    162 ;   Gildart   v, 

that  of  the  court  of  equity  or  of  the  Gladstone,  11  East  685;   Rex  v.  Croke, 

higher  courts  proceeding  according  to  Cowp.  301;   Lofft    43S;    Dock  Co.  t'. 

the  course  of  the  common  law  is  never  La  Marche,  8  B.  &  C.  52  ;  15  E.  C.  L. 

taken  away  but  by   plain  words  or  as  153;  Dudley  Canal  Co.  v,  Grazebrook, 

plain  intendments."  i  B.  &  Ad.  59;  Eton  College  v.  Bishop 

In  Com.  t^.  Hudson,  11  Gray  (Mass.)  of  Winchester,  Lofft    401 ;   Hull    Dock 

65,  Shaw,  C.  J.,  said  :  **  It  is  contended  Co.  t'.  Browne,  2  B.  &  Ad.  45  ;  Rex  v. 

that  the  word  concurrent  being  omitted  Cumberworth,  4  Ad.  &  El.  741 ;  31  E. 

in8ection2  the  justices  of  the  peace  have  C.  L.  170;  Webb  z'.  Manchester  R.  Co., 

exclusive  jurisdiction.     It  is  immaterial  4  Myl.  &  C.  116;  Stockton,  etc.,  R.  Co. 

whether  it  was  omitted  by  amendment  v.  Barrett,  ii  CI.  &   F.  590;  7  M.  &  G. 

or  not.    Taking   the   language   of  the  870  (per  Lords  Lyndhurst  and  Broug- 

statute  as  it  is,  what  is  the  eflfect  of  this  ham   in    House   of    Lords);    Scales  ik 

section  ?     Before  this  statute,  the  court  Pickering,  4  Bing.  448;  15  E.  C.  L.  37; 

of  common  pleas  had  jurisdiction  over  Parker  v.  Great  Western  R.  Co.,  7  M. 

its  subject-matter.     Is  that  jurisdiction  &  G.  253  ;  49  E.  C.  L.  253  ;  Evcrsfield 

taken  away  ?     It   is  no  answer  to  say  v.  Mid- Sussex  R.  Co.,  3  De  G-  &  J.  286; 

that  another  tribunal  has  jurisdiction,  Simpson  v,  Staffordshire  Water  Works, 

for  that  is  very  common.     It  is,  in  such  34  L.  J.  Ch.  380;  Reg.  v.  Wycombe  R. 

case,  concurrent  jurisdiction  whether  Co.,   L.   R.,   2   Q^  B.  310;  Morgan  v. 

60  called  in  the  statute  or  not.    Then  is  Metropolitan  R.  Co.,  L.  R.,  4  C.  P.  97; 

the  jurisdiction  of  the  court  of  common  Fenwick  z>.  East  London  R.  Co.,  L.  R., 

pleas,  which  it  had  before,  taken  away  ?  20  Eq.  544;  Atty.  Gen'l  v,  Furness  R. 

There  must  be  words  of  limitation  to  Co.,  47  L.  J.  Ch.  776;  Lamb  v.  North 

take  it  away,  either  by  using  the  word  London    R.   Co.,   L.    R  ,   4   Ch.    522  ; 

'exclusive' or  by  repealing  the  former  Clowes     v.      Staffordshire      Potteries 

act  giving  jurisdiction  by  which  it  may  Waterworks   Co.,  L.    R.,  8   Ch.    125; 

appear  the  legislature  meant  not  only  Stourbridge  Canal  v.  Wheeley,  2  B.  & 

to  confer  jurisdiction  on  justices  of  the  Ad.  792;  Abergaverny  v.  Brace,  L.  R.„ 

peace,  but  also  to  take   away  the  other  7  Exch.  160;  Moran  t\  Miami  County,, 

jurisdiction."  2  Black  (U.  S.)  722;  Martin  tv  Wad- 

1.  Dillard  -;.  Noel,  2  Ark. 449;  Hicks  dell,  16  Pet.  (U.  S.)  411 ;  Mills  v.  St. 

I'.  Bell,  3Cal.  210;  Meyer  r.Kalkmann,  Clair  County,   8    How.    (U.   S.)   581; 

6  Cal.    582;     Parsons    v.    Tuolumne  Binghamton  Bridge  Case,  3  Wall.  (U.. 

County  Water  Co.,  5  Cal.  43;  63  Am.  S.)  51;  U.  S.  v.  Arredondo,  6  Pet.  (U.. 

^ec.  76;Com.  v.   Allegheny  County,  S.)  738;   Slidell    v.  Grandjean,  in  U. 

37  Pa.  St.  237:  State  i\  Mace,  ^  Md.  S.  412;  Hannibal,  etc.,  R.  Co.  r.  Mis- 

g7;  State  V.  Northern  Cent.  R.  Co.,  18  souri  River  Packet  Co.,  12^  U.  S.  271 ; 

^d.  193;  Chandler  v.  Nash,   5   Mich.  Rice  v.  Railroad  Co.,  i  Black  (U.  S.) 

407 


Interpretatioii  and  Coastniotioii.    S  TA  TUTES,  Bctlet  OositmstiaL 

of  the  grantor,  but  that  of  the  grantees  who  sought  and  obtained 

the  enactment  of  such  statutes.^  But  such  acts  are  laws  as  well 

358;  Ohio  Life,  etc.,  Co.  v.  Debolt,  16  Coal,  etc.,  Co.,  3   Head   (Tenn.)  337 ; 

How.  (U.  S.)  435;  Leavenworth,  etc.,  Brennan  v,   Bradshaw,   53  Tex.   330, 

R.  Co.  V,  U.  S.,92  U.  S.  733;  Dubuque,  See  also  Tompkins  v.  Little  Rock,etc., 

«tc.,  R.  Co.  V,  Litchfield,  23  How.  (U.  R.  Co.,  15  Fed.  Rep.  6;  18  Fed.  Rep. 

S.)  66;  St.  Paul,  etc.,  R.  Co.  v,  Phelps,  344;  21  Fed.  Rep.  370. 

26  Fed.  Rep.  569;  Broadbent  v.  Tusca-  1.  In  Parker  v.  Great  Western  R. 

loosa   Scientific,  etc.,   Assoc,  45   Ala.  Co.,  7  M.  &  G.  288;  49  B.C.  L.  287, 

170;    Hartford    Bridge    Co.    v.  Union  Tindal,  C.  J.,  said  :  "And  it  is  to  be  ob- 

Ferr}'  Co.,  29  Conn.   210;   Campbell's  served  that  the  language  of  these  acts 

Case,  2  Bland  (Md.)  209;  20  Am.  Dec.  of  Parliament  is  to  be  treated  as  the 

360;    Young  V,   McKenzie,  3   Ga.  31;  language   of  the  promoters  of  them. 

Macon  v,   Macon,  etc.,   R.   Co.,  7  Ga.  They    ask    the    legislature    to   confer 

221;  Pike  County  i'.  Griffin,  etc..  Plank  great  privileges  upon  them,  and  profess 

Road  Co.,  9  Ga.  475  ;  Sugar  v.  Sackett,  to  give  the  public  certain  advantages  in 

13  Ga.  462 ;  Miners'  Bank  r.  U.  S.,  i  return.     Acts  passed  under  such  cir- 

Greene  (Iowa)  553;  Maddox   v.  Gra-  cum  stances  should  be  construed  strictly 

ham,  2   Mete.   (Ky.)  56;    Indianapolis,  against  the  parties  obtaining  them,  but 

etc.,   R.    Co.  V,  Kinney,  8   Ind.    402  ;  liberally  in  favor  of  the  public." 

Coolidge  V.   Williams,    4   Mass.    145 ;  In  Raleigh,  etc.,  R.  Co.  v.  Reid,  64 

Wales  v.  Stetson,  2  Mass.  143;  3  Am.  N.  Car.  155,  Pearson,  C.  J.,  said  :  "It 

Dec.  39;    Hood   v.   Dighton  Bridge,  3  is  well  settled  that  contracts  made  by 

Mass.  263;  Perry  v.  Wilson,   7   Mass.  the  state  with  individuals,  in  granting 

393;  St.  Louis  Kiver,  etc.,  Co.  v.  Nel-  charters,  are  not  to  be  constru^  by  the 

son  Lumber  Co.   (Minn.  1892),  52  N.  same  rules  as  contracts  between  indi- 

W.  Rep.  976;   Sprague   v,   Birdsall,  2  viduals.     In  the  latter,  the  rule  of  the 

Cow.  (N.  Y.)  419;   Rathbun  v.  Acker,  common   law,  which  is    the  same  as 

18  Barb.  (N.  Y.)  393;  Drake  v,  Drake,  common   sense,   is,  'words   are  to  be 

4  Dev.  (N.  Car.)   no;   Perry  r.  New-  taken  in  the  strongest  sense  against  the 

6om,  I  Ired.  Eq.  (N.  Car.)  28;  Lee  v.  party  using  them,*  on  the  idea  thatself- 

Shankle,  6  Jones    (N.   Car.)  313;  Ra-  interest  induces  a  man  to  select  words 

leigh,  etc.,  R.  Co.  v.  Reid,  64  N.  Car.  most  favorable  for  himself.    It  is  other- 

155 ;  McAden  f.  Jenkins,  64  N.  Car.  wise  when  the  state  is  a  party,  for  it  is 

796;  McAfee  v.   Southern    R.    Co.,  36  known  that  in  obtaining  charters,  al- 

Miss.  669;  Bank  of  Louisiana  v,  Wil-  though  the  sovereign    is  presumed  to 

Hams,  46  Miss.  618;    12  Am.  Rep.  319;  use  the  words,  in  point  of  fact  the  bills 

Gaines  t;.  Coates,  51   Miss.  335;  State  are  drafted  by   individuals  seeking  to 

t;.  Bentley,  23  N.J.  L.  538;  Bridge  Co.  procure  the  grant;  and  that  'the  pro- 

V,   Hoboicen   Land,  etc.,  Co.,  13   N.  J.  moters,'  as  they  are  styled  in  England^ 

Eq.  81,  503;   Morris  Canal,  etc.,  Co.  i;.  or  the  *  lobby  members,*  as  they  are 

Central  R.  Co.,  16  N.  J.  Eq.  436 ;  Water  styled  on  this  side  of  the  Atlantic,  have 

Com*r6  XK   Hudson,  13   N.  J.  Eq.  420;  the  charters  or  acts  of    incorporation 

Camden,  etc.,  R.   Co.  v,  Briggs,  22  N.  drafted  to  suit    their  own  purposes." 

J.   L.  623;  Jersey  City  v.  Central   R.  This  language  is  quoted  and  approved 

Co.,  40  N.  J.  Eq.  417  ;*Jersey  City  Gas  in  McAden  v.  Jenkins,  64  N.  Car.  8or. 

Light  Co.  V.  Consumers*  Gas  Cfo.,  40  Raleigh,  etc.,  R.  Co.  v.  Reid,  64  N.  Car. 

N.  J.  Eq.  427  •  Townsend  V.  Brown,  24  155,  was    reversed,    on    constitutional 

N.J.  L.  80;  Currier  v.   Marietta,  etc.,  grounds,  by  the  Supreme  Court  of  the 

R.  Co.,  II   Ohio  St.  228;  Stormfeltz  v.  United  States  in  13  Wall.  (U.  S.)  269. 

Manor  Turnpike   Co.,  13   Pa.  St.  5<;5;  In   Coolidge  v.   Williams,  4    Mass. 

Bank  of  Pennsylvania  v.  Com.,  19  Pa.  145,  Parsons,  C.  J.,  said:  "  Private  stat- 

St.    144;   Packer  v,   Sunbury,  etc.,   R.  utes   made  for  the  accommodation  of 

Co.,  19  Pa.  St.  211;   Pennsylvania  R.  particular     citizens    or     corporations 

Co.  V.  Canal  Com'rs,  21  Pa.  St.  9;  Al-  ought  not  to  be  construed  to  affect  the 

legheny  v,  Ohio,  etc.,  R.  Co.,  26   Pa.  rights  or  privileges  of  others,  unless 

St.  355;    Dugan  z\  Bridge  Co.,  27  Pa.  such  construction  results  from  express 

St.  303;  67  Am.  Dec.  464;  West  Branch  words  or  from  necessary  implication." 

Boom   Co.  V.  Dodge,  31    Pa.  St.  285;  In  Morris  Canal,  etc.,  Co.  v.  Central 

Com.  V,   Central   Pass.  R.  Co.,  52  Pa.  R.  Co.,  16  N.J.  Eq.  436,  the  court  said: 

St.  506;  Talmadge  v.  North  American  "  It  is  a  well-settled  rule  of  construction 
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as  contracts,  and  when  the  language  leaves  no  doubt  as  to  the 
legislative  intent,  there  is  no  room  for  construction.  The  will  of 
the  legislature  should  control.^ 

b.  Liberal  Construction— (i)  Definition, — A  liberal  con- 
struction is  that  by  which  the  letter  of  the  statute  *  is  enlarged 
or  restrained  so  as  more  effectually  to  accomplish  the  purpose 
intended.     It  is  called  also  "  equitable  construction."  ^ 

in  regard    to  a  public  grant  that  the  ingto  the  grant  the  rules  of  the  common 

grantee  can  take   nothing  not  clearly  law  which  are  properly  applicable  only 

given  him  by  the  grant.     In  cases  of  to  transfers   between    private  parties. 

doubt  the  grant  is  construed  in  favor  of  To  the  validity  of  such  transfers  it  may 

the  state  and  most  strongly  against  the  be  admitted   that  there  must  exist   a 

grantee."  present  power  of  identification  of  the 

In  May  v.  Frazee,  4  Litt.  (Ky.)  391 ;  land,  and   that  where  no   such   power 

14  Am.  L>ec.  169,  the  court  by  Mills,  J.,  exists,  instruments  with  words  of  pres- 

said:  "  It  is  true,  it  is  decided  by  this  ent  grant  are  operative  if  at  all  only  as 

court  in  the  case  of  Elmondorff,  etc.  v,  contracts  to  convey;  but  the  rules  of 

Carmichael,  3  Litt.  (Ky.)  472  ;  14  Am.  the  common  law  must  yield  in  this  as 

Dec.  86,  that  the  recital  in  a  private  act  in  all  other  cases  to  the  legislative  will." 

of  assembly  cannot  be  evidence  against  Quoted  with  approval  in  Nash  v.  Sulli- 

strangers,  or    conclude    their  rights;  van,  29  Minn.  214. 

still,  if    admissions   were  there  made  In  Jackson,  etc.,  R.  Co.  v.  Davison, 

against  the  parties  procuring  the  pas-  65  Mich.  430,  the  court,  after  analyzing 

sage  of  the  act,  such  admissions  ought  the  argument  of  defendant's   counsel, 

to  be  heard  against  them,  on  the  prin-  said:  "The  fault  of  this  reasoning  is 

ciple  that   their  writings  and   saying^s  that  it   seeks   to  apply   the   principles 

may  be  used  as  evidence  against  them,  which  relate  to  common-law  grants  be- 

and  not  for  them.     The  recitals  in  such  tween  private  persons  to  an  act  of  the 

an  act,  as  said  in  the  case  before  cited,  legislature  which  differs  from  a  grant 

are  evidence  that  facts  were  so  repre-  of  a  private  person  in  that  it  is  both  a 

sented  to  the  legislature  by   the  peti-  grant  and  a  law,  and,  as  such,  the  in- 

tioners.'*  tent  of  the  law  is  to  be  kept   in  view 

1.  Schulenberg     v,     Ilarriman,    21  and   its  purpose  effectuated  whenever 

Wall.  (U.    S.)   44;    Missouri,  etc.,   R.  the  subject-matter  of  the  grant  comes 

Co.  V,  Kansas  Pac.  R.  Co.,  97  U.  S.  in  controversy;  and  that   construction 

491;  Winona,  etc.,  R.  Co.  v,  Barney,  must  be  placed  upon  it  which  will  pre- 

113  U.  S.  618;  St.  Paul,  etc.,  R.  Co.  serve  and  carry  out  the  object  of  the 

t'.  Grenhalgh,  26  Fed.  Rep.  563;  Wol-  legislature,  however  such  construction 

cott  V.  Des  Moines  Co.,   5  Wall.  (U.  may  conflict  with  the  principles  of  the 

S.)68i;  Wolsev  V.  Chapman,   loi    U.  common  law  or  prevent  the  attaching 

S.  755;  Dubuque,  etc.,  R.  Co.  v,  Des  of  equities  which   would   spring  from 

Moines,  etc.,  R.  Co.,  109   U.    S.   329;  transactions  between  private  parties." 

Kansas  Pac.  R.  Co.  v.  Dunmeyer,  113  2,  i  Bouv.  Inst.  87. 

U.  S.  629;  Nash  V,  Sullivan,  29  Minn.  8.  Bouv.    Law  Diet.,   tit.   Consiruc- 

206;  Jackson,  etc.,  R.  Co.  t;.  Davison,  tion\  Anderson*s  Law  Diet.,  tit.  Cou' 

65  Mich.  416,  c/7i«^  Johnson  v.  Ballou,  struciion, 

28  Mich.  384 ;  Bowes  v,  Haywood,  35  "  By  an  equitable  construction,  a  case 

Mich.  241 ;  Fenn  v.  Kinsey,  45  Mich,  not  within  the  letter  of  a  statute  is  some- 

446;  Rogers  v.  Port   Huron,   etc.,    R.  times  holden  to  be  within  the  meaning, 

Co.,  45  Mich.  460;  Famsworth  V.  Min-  because  it  is  within   the   mischief  for 

nesota,  etc.,  R.  Co.,  92  U.  S.  49.  which  a  remedy  is  provided.    The  rea- 

In  Missouri,  etc.,  R.  Co.  v,  Kansas  son  for  such  construction  is  that  the 

Pac.  R.  Co.,  97   U.   S.  491,   Field,  J.,  law  maker  could  not  set  down  every 

said :  '*  It  is  always  to  be  borne  in  mind  case  in  express  terms."     Bacon's  Abr., 

in  construing  a    congressional  grant,  tit.  Statute  (I)  6. 

that  the  act  by  which   it  is  made  is  a  '*  In  law,  all  cases  cannot  be  foreseen 

law  as  well  as  a  conveyance,  and  that  or  expressed.    The  object  of  interpret- 

<uch  effect  must  be  given  to  it  as  will  ing  laws  by  what  is  called  *  equity,'  sup- 

<Arry  out  the  intent  of  Congress.    That  plies  as  far  as  possible  this  de^ciency 

intent  should  not  be  defeated  by  apply-  by  a  recurrence  to  natural  principles  of 
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(2)  Early  Application  of  Rule, — As  formerly  understood,  equi- 
table construction  extended  to  general  cases  the  application  of 
statutes  which  literally  included  special  cases  only.*  And  the 
doctrine  was  frequently  invoked  to  exclude  from  the  operation  of 
a  statute  cases  which  were  clearly  within  its  letter,  on  the  ground 
that  they  were  not  within  the  spirit  and  reason  of  the  act* 

(3)  The  Modern  Rule. — The  extreme  cases  of  equitable  con- 
struction, it  has  been  said,  were  justified  only  by  the  great  con- 


justice.  It  is  the  same  with  cases  ex- 
cepted by  reason  and  necessity  out  of 
the  prescribed  rules."  Potter's  Dwar- 
ris  239. 

When  the  expression  in  a  statute  is 


clergy  in  spiritual  suits  was  held  to  pro- 
tect all  other  bishops.  2  Inst.  ^87. 
See  Piatt  i'.  Sheriffs  of  London,  i 
Plowd.  36.  A  statute  which  enacted 
that  a  vessel  should  not  be  adjudged  a 


special  or  particular,  but  the   reason  is     wreck,  if  a  man,  a  dog,  or  a  cat  escaped 


general,  the  expression  should  be  deemed 
general,  i  Kent  Com.  462;  10  Coke 
101  b ;  Eshleman's  Appeal,  74  Pa.  St.  47 ; 
People  V.  Utica  Ins.  Co.,  15  Johns.  (N. 
Y.)  3S0;  8  Am.  Rep.  243;  Holbrook 
V.  Holbrook,  i  Pick.  (Mass.)  258. 

In  Somerset  v.  Dighton,  12  Mass. 
383,  it  is  said :  "  But  in  the  exposition 
of  statutes  such  a  construction  will  be 
given  as  will  best  effectuate  the  inten- 
tion of  the  makers.  In  some  cases  the 
letter  of  a  statute  may  be  restrained  by 
an  equitable  construction ;  in  others 
enlarged ;  and  in  others,  the  construc- 
tion may  be  even  contrary  to  the  letter, 
for  a  case  may  be  within  the  letter  and 
not  within  the  meaning  of  a  statute." 

1.  The  word  "ancestor"  was  con- 
strued to  include  "  predecessor."  2  Inst. 
242.  A  statute  relating  to  "  executors  " 
was  held  to  apply  also  to  *'  administra- 


from  it,  was  held  to  include  a  ship  from 
which  an}'  other  animal  escaped.  2 
Inst.  165;  5  Rop.  107.  In  Hill  r.  Grange, 
1  Plowd.  178,  it  was  said:  "When  an 
act  is  made  to  remedy  any  mischief, 
there,  in  order  to  aid  things  in  like  de- 
gree, one  action  has  been  used  for  an- 
other; one  thing  for  another;  one  place 
for  another,  and  one  person  for  another, 
notwithstanding  that  in  some  cases  the 
thing  is  penal."  See  also  Wheatley  t*. 
Lane,  i  Saund.  216,  and  note  to  Eys-ton 
V.  Studd,  2  Plowd.  465. 

2.  The  equitable  doctrine  of  part  per- 
formance, whereby  contracts  within  the 
letter  of  the  Statute  of  Frauds  are  ex- 
cluded from  its  operation  by  judicial 
construction,  arose  from  the  operation 
of  this  rule.  The  declared  purpose  of 
the  act  was  to  prevent  frauds  and  per- 
juries, and  cases  in  which  there  was  no 


tors."     Eyston  v.  Studd,  2  Plowd.  465.     danger  of  either  were  said  to  be  out  ot 


See  Hoguet  v.  Wallace,  28  N.  J.  L.  526. 
A  statute  naming  the  "  warden  of  the 
Fleet "  was  construed  to  include  all 
jailers.  Piatt  v.  Lock,  i  Plowd.  35. 
An  act  giving  a  bill  of  exceptions  to  the 
rulings   of  the  judges  of  the  court  of 


the  statute.  Attv.  Gen'l  r.  Dav,  i  Ves. 
221  (per  Lord  Hardwicke) ;  Lincoln 
V.  W'right,  4  De  G.  &  J.  16;  Haigh 
r\  Kaye,  L.  R.,  7  Ch.  474;  Williams  r. 
Evans,  L.  R.,  19  Eq.  547;  Ungley  r; 
Ungley,  5  Ch.  Div.  S87  ;  Bond  r.  Hop- 


common  pleas  was  construed  to  apply  kins,  i  S.&  L.433  (per  Lord  Redesdale); 
to  all  the  superior  courts  at  Westmin-  Lester  v.  Foxcroft,  i  Colles  108;  Web- 
ster, and  to  the  county  courts,  hun-  ster  r.  Webster,  27  L.  J.  Ch.  115;  Wil- 
dred  courts,  and  courts  baron,  on  the  son  v.  West  Hartlepool  Co.,  2  DeG.J. 
ground  that  they  were  still  more   liable  &  G.  475 ;  Nunn   v,   Fabian,  L.  R.,  i 


to  err.  2  Inst.  426:  Strother  f.  Hutch- 
inson, 4  Bing.  N.  Cas.  83 ;  33  E.  C.  L. 
2S3.  And  a  statute  which  directed 
judges  of  the  king's  bench  to  hear 
their  cases  in  due  order  was  extended 
by  equitable  construction  to  the  judges 
of  the  other  courts.  2  Inst.  256.  The 
statute  of  Gloucester  which  named 
London  only  was  held  to  apply  to  all 
cities  and   boroughs.     2  Inst.  321.     A 


Ch.  35;  Hughes  v.  Morris,  2  De  G.  M. 
&  G.  349.  The  application  of  the  rule 
to  these  cases  was  never  recognized  bv 
the  common -law  courts.  Cocking  v. 
Ward,  I  C.  B.  858;  50  E.  C.  L.  858; 
Boydell  v,  Drummond,  11  East  15Q. 
See    Frauds,  Statutes   of,   vol.  8, 

P-  738. 

So,  too,  decisions  extending  the  time 
within  which   a  new  action  might  be 


statute  directing  judges  not  to  interfere     brought,    where    a    former    one    was 
with   the  Bishop  of   Norwich    or  his    brought  within  the  time  named  in  the 
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ciseness  of  ancient  statutes.*  Again,  it  has  been  remarked  that 
the  lax  interpretation  of  the  period  may  have  caused  much  of  the 
looseness  and  lack  of  precision  in  the  language  employed  by  Par- 
liament in  contemporaneous  statutes.*  Whatever  necessity  there 
may  have  been  for  this  method  of  construction  in  early  times,  it 
has  long  been  considered  dangerous,*  and  the  courts  have  grown 
much  more  conservative.  The  modern  rule  is  that  where  the 
language  of  a  statute  is  plain  and  unambiguous  it  must  not  be  modi- 
fied by  the  courts  ;  and  if  an  ambiguity  arises,  the  operation  of 
the  statute  may  be  enlarged  or  restrained  so  far  as  is  necessary  to 
carry  out  the  ascertained  will  of  the  legislature  and  no  farther.* 

Statute  of  Limitations,  and  was  abated  the  ancient  statutes  was  the  only  ground 

bv  the  death  of  one  of  the  parties,  were  for  the  sort  of  legislative  interpretation 

due  to  an  equitable  construction  of  the  frequently  put  upon  their  words,  and 

Statute  of  Limitations.  Hodsden  v.  Har-  the  prolixity  of  modern  statutes  is  still 

ridge,  2  Wm.  Saund.  64a ;  Curlewis  v.  more  remarkable  than  the  shortness  of 

Mornington,  7  El.  &  Bl.  283;  90  E.  C.  the  old." 

L.  281;  Wilcox  V.  Huggins,  2  Str.  907;  2.  Wilson  v.  Knubley,  7  East  134;  3 
Fitzgib.  172,  189;  Piggott  r.  Rush,  4  Smith  128  (per  Lord  Ellenborough). 
Ad.  &  El.  912;  31  E.  C.  L.  228.  3.  Brandling  7^  Barrington,  6  B.  &  C. 
So,  where  an  act  declared  that  no  475 ;  13  E.  C.  L.  238  (per  Lord  Tenter- 
method  of  assigning  or  transferring  den);  Gwynne  x>.  Burnell,  6  Bing.  N. 
stock,  except  that  provided  in  the  act,  Cas.  453;  37  E.  C.  L.  451  (opinion  of 
should  be  valid,  and  directed  that  the  Lord  Brougham) ;  Colleham  v.  Cook, 
owner  might  devise  it  by  will  attested  Willes  397  (per  Willes,  C.  J.) ;  Guthrie 
by  two  witnesses,  it  was  held  that  v,  Fisk,  3  B.  &  C.  183;  lio  E.G.  L.  48; 
where  the  owner  devised  stock  by  an  Entick  v,  Garrington,  19  How.  St.  Tr, 
unattested  will,  the  executor  was  bound  1029,  xo6o. 

by  the  direction   for  the  disposition  of  4.  Ex  parte  Walton,  17  Gh.  Div.  746; 
the  property,  notwithstanding  the  in-  Edwards  v,  Edwards,  2  Gh.  Div.  391 ; 
validity  of  the  devise.  Ripley  v.  Water-  Abley  v.  Dale,  11  G.  B.  390;   73  E.  G. 
worth,  7  Ves.  440;  Franklin  T^.  Bank  of  L.  389;   Gastrique  v.  Page,   13   G.   B. 
Eng.,  I  Russ.  589.  463;  76  E.  G.  L.  462  ;  Mattison  r.  Hart, 
To  this  class  of  decisions  belong  also  14  C.  B.  385;  78  E.  C.  L.  383;   Mac- 
refusals  on  the  part  of  courts  of  equity  dougal  v,  Paterson,  11  G.  B.  769;  73  E. 
to  give  relief  against  usurious  contracts  G.  L.  767;  Gether  v,  Gapper,  15  C.  B. 
without  payment  of  the  debts  and  law-  706;  80  E.  G.  L.  704 ;  Perry  v.  Skinner, 
ful  interest.     Benfield    v.   Solomon,    9  2  M.  &  W.  476 ;  Eastern  Union  R.  Go. 
Ves.  Jr.  1S4 ;  Eslava  r.  Elmore,  50  Ala.  r.  Gochrane,  9  Exch.   204;   Hollings- 
587;  Pickett  t'.  Merchants'   Nat.  Bank,  worth  i-.  Palmer,  4  Exch.  267 ;   Heslop 
32  Ark.  346;  Tooke  z\  Newman,  75  111.  v.  Baker,  6  Exch.  740;   Warburton  z\ 
215;  Rogers  v,  Rathbun,  i  Johns.  Gh.  Loveland,  i  H.  &  B.  648;    Atty.  Gen*l 
(N.  Y.)   367;    Mitchell' r.   Oakley,    7  v.  Hallett,  2  H.  &  N.  375;  In  re  Ham- 
Paige    (N.    Y.)   68;    Fulton    Bank    v.  mersmith  Rent  Gharge,  4  Exch.  100. 
Beach,  i  Paige  (N.  Y.)  429;  Utica  Ins.  In  Ex  parte  Walton,  17  Gh.  Div.  746^ 
Co.  r.  Scott,  6G0W.  (N.  Y.)6o6;  Jack-  Jessel,  M.   R.,  said  :  "I  should   like  to 
8on  v.  Varick,  2   Wend.    (N.  Y.)  294;  say  a  word  or  two  as  to  the  rules  which 
Miller  v.  Ford,  i  N.  J.  Eq.  358;  Jordan  are  binding  on  all  courts  in  regard  to 
I'-Trumbo,  6  Gill  &  J.  (Md.)  102;  Le-  the  construction  of  statutes  as  well  as 
gouxr.  Wante,  3  Har.  &  J.  (Md.)  184;  of  all   other   instruments.      Whatever 
McRavenr.Forbes,  6  How.  (Miss.)  569.  may  have  been  the  case  in  times  past, 
I.  2  Inst.  401 ;  10  Rep.  30b.  in  modern  times  those  rules  have  be- 
In  Gwynne   v,  Burnell,  6  Bing.  N.  come  perfectly  well  settled.  They  have 
^*'*  453  i  37  E.  G.  L.  451,  Lord  Broug-  become  much  more  limited  as  regards 
nam,  after  characterizing  such  construe-  the  power  of  the  courts  and  at  the  same 
tion  as  legislation  and  not  interpreta-  time  so  well  recognized  as  to  be  bind- 
t»on,  said  :  "  This  becomes  particularly  ing  on  this  court  and  all  other  courts." 
improper  in  dealing  with  a  modern  stat-  In  Galedonian  R.  Go.  v.  North  Brit- 
ute,  because  the  extreme  conciseness  of  ish  R.  Go.,  6  App.  Gas.  114,  Lord  Sel- 
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The  American  rule  is  in  substantial  accord  with  the  modem 
English  rule.  It  is  laid  down  as  a  fundamental  principle  of  con- 
struction that  effect  must  be  given  to  the  intent  of  the  legislature, 
and  where  that  intent  is  plainly  expressed  the  language  must  be 
taken  in  its  plain  and  ordinary  signification.  But  when  the  court 
is  confronted  with  an  ambiguity,  or  an  absurdity  would  arise 
from  giving  the  language  its  ordinary  meaning,  the  rules  of  con- 
struction are  invoked  to  ascertain  the  true  legislative  intent,  and 
the  letter  of  an  act  may  be  sacrificed  only  so  far  as  is  necessary 
to  give  effect  to  such  intent.^ 

borne,  in  construing  the  statute  then  fied    or  varied  where   their  import  is 

under  consideration,  said  :   "  The  more  doubtful  or  obscure,  but  we  assume  the 

literal  construction  ought  not  to  prevail,  functions   of  legislators  when  we  de- 

if  (as  the  court  below  has  thought)  it  is  part  from  the  ordinary  meaning  of  the 

opposed  to  the  intentions  of  the  legis-  precise  words  used  merely  because  we 

lature  as  apparent  by  the  statute ;  and,  see,  or  fancy  we  see,   an'  absurdity  or 

if  the  words  are  sufficiently  flexible  to  manifest  injustice   from  an  adherence 

admit  of  some   other  construction  by  to  the  literal  meaning." 
which  that  intention  will  be  better  ef-         1.  Kennedy  v,  Kennedy,  2  Ala.  571; 

fectuated."     And  in   the  same  case  at  Thompson  v.  State,  20  Ala.  54;  Sprowl 

page  131,  Lord  Blackburn  said  :  "  Lord  v,  Lawrence,  33  Ala.  674;  Reynolds  v, 

Wensleydale  used  to  enunciate  (I  have  Holland,  3c  Ark.  56;   Haney  v.  State, 

heard  him  many  and  manv  a  time)  that  34  Ark.  203;  Ex  parte  Ellis,    11   Cal. 

which   he  called  the  golden   rule   for  222 ;  People  v.  Dana,  22  Cal.  11 ;  Smith 

•construing  all  written  engagements.     I  v.  Randall,  6  Cal.  47 ;  65  Am.  Dec.  475; 

find  that  he  stated  it  very  clearly  and  Tynan  v.  Walker,  35  Cal.  634 ;   Farrell 

accurately  in  Grej'  v.  Pearson,  6  H.  L.  Foundry  v.  Dart,  26 Conn. 376 ;  George 

Cas.    106,  in   the   following  terms  :  '  I  v.  Board  of  Education,  33  6a.  344;  Er- 

have  been  long  and  deeply  impressed  win  v,  Moore,  15  Ga.  361;  Chandler  t'. 

with  the  wisdom  of  the  rule  now  I  be-  Lee,  i  Idaho,   N.  S.  349  (to  avoid  ab- 

lieve  universally   adopted,  at  least  in  surdity);  Frj'e  v.  Chicago  etc^  R.  Co., 

the  courts  of  law  in  Westminster  Hall,  73  111.  399;  Castner  v.  Walrod,  83  IlL 

that   in   construing   wills,   and    indeed  171 ;  25  Am.  Rep.  369;  Perry  County  p. 

statutes,   and  all   written    instruments,  Jefferson  County,  94  111.  214  (where  lit- 

the  grammatical  and  ordinary  sense  of  eral  interpretation  leads  to  an  absurd- 

the  words  is  to  be  adhered  to,  unless  ity) ;  People  v»  Hoffman,  97  111.  234; 

that  would  lead  to  some  absurdity,  or  Maxwell  v.  Collins,  8  Ind.  38 ;  Miller  v. 

some  repugnance  or  some  inconsistency  State,  106  Ind.  415;  Middleton  v.  Gree- 

with    the    rest   of  the    instrument,   in  son,  106  Ind.   18;  Western  Union  Tel. 

which  case  the  grammatical  and  ordi-  Co.  v,  Wilson,  108  Ind.  308;  State  v. 

nary  sense  of  the  words  may  be  modi-  Poydras,  9  La,  Ann.  165;  Bathurst  v. 

fied   so  as  to  avoid   that  absurdity  or  Course,  3  La.   Ann.  260;  Commercial 

inconsistency,  but  no  further.'     I  agree  Bank  v,  Foster,  5  La.  Ann.  516;  Swift  v. 

in  that  completely ;  but,  unfortunately,  Luce,  27  Me.  285;  Whitney  v.  Whitney, 

in  the  cases  in  which  there  is  real  diffi-  14  Mass.  92  ;  Somerset  v.  Dighton,  12 

•culty,  it  does  not  help  us  much,  because  Mass.   383;    Staniels  v.   Raymond,  4 

the  cases  in  which  there  is  real  difficulty  Cush.    (Mass.)    314;   Shaw,  C.  J.,  in 

are  those  in  which  there  is  a  contro-  Com.  v.  Kimball,  24  Pick.  (Mass.)  370; 

versy  as  to  what  the  grammatical  and  35  Am.  Dec.  326;  Wilde,  J.,  in  Doanet'. 

•ordinary  sense  of  the  words  used,  with  Phillips,  12  Pick.  (Mass.)  226;  Burlin- 

reference  to  the  subject-matter,  is."  game  t'.  Bell,  16  Mass.  318;   Holbrook 

In  Abiey  v.  Dale,  11   C.  B.  390;  73  v,  Holbrook,  1  Pick.  (Mass.)  250;  Mcn- 

E.  C.  L.  389,  Jervis,  C.  J.,  said  :  *'Ifthe  don   v.    Worcester,    10   Pick.  (Mass.) 

precise  words  used  are  plain  and  un-  235;    Com.    v.    Cambridge,    20   Pick, 

ambiguous,   in   our  judgment   we   are  (Mass.)  267;  Brown  v,  Pendergast,  7 

bound  to  construe  them  in  their  ordi-  Allen   (Mass.)   427;    Chesapeake,  etc., 

nary  sense,  even  though  they  do  lead  in  Canal  Co.  v.  Baltimore,  etc.,  R.  Co>i  4 

our  view  of  the  case  to  an  absurdity  or  Gill  &  J.  (Md.)  i ;  Beall  v,  Harwood,  3 

manifest  injustice.  Words  may  be  modi-  Har.  &  J.  (Md.)  167;  3  Am.  Dec.  53^» 
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Cearfoss  t\  State,  42   Md.   403;    Ingra-  subject  of  serious  argument  or  doubt, 

ham  V.  Speed,  30  Miss.  410;  New  Or-  Such  doctrine,  if  it  ever  existed,   was 

leans,  etc.,    R.   Co.   v,    Hemphill,   35  long  since  exploded,  and  the  rule  now 

Miss.  17;  Bid  well  i\  Whitaker,  1  Mich,  uniformly   recognized   and  acted  upon 

469;  Barslow  v.  Smith,  Walk.  (Mich.)  is.  that  whatever  else  may  be  done  with 

394;  State  V.  King,  44  Mo.   283;    Rid-  the  words  of  a  statute,  they  may  never, 

dick  r.  Governor,  I   Mo.  147;    Riddick  in    the  language  of  Lord  Bacon,  *  be 

r.  Walsh,  15  Mo.  519;  State  v.   Brew-  taken  to  a  repugnant  intent.*" 
ster,  42  N.  j.  L.  125  ;  Brown  v,  Wright,         In  Farrell  Foundry  v.  Dart,  26  Conn. 

13  N.J.  L.   240;   Associates  of  Jersey  376,  Storrs,  C.  J.,  said:  *'The  rule  of 

Co.  T'.  Davison,  29  N.J.  L.  41^;   Ton-  expounding  statutes  referred  to  by  the 

nele  f.   Hall,  4  N.  Y.   140;    Hyatt  v.  plaintiff  in  error  by  which  they  may  be 

Taylor,  42  N.  Y.  259;  Jackson  v.  Col-  sometimes  extended  beyond  their  words, 

lins,  3  Cow.    (N.   Y.)  89;    People  v.  does  not  apply  to  this  case,  because  it  is 

Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  358;  resorted  to  only  in  furtherance  of  the 

8  Am.  Rep.  243;  Crocker  v.  Crane,  21  clear  intention  of  the  legislature,  and 

Wend.  (N.  Y.)  211;  34  Am.  Dec.  328;  where  the  words  of  an  act  are  not  plain 

Murray  v.  New  York  Cent.  R.  Co.,  3  or  are  doubtful." 

Abb.  App.  Dec.  (N.  Y.)  339;  Allen  v.  In  Swift  xf.  Luce,  27  Me.  285,  Shepley, 
Parish,  3  Ohio  198;  Keith  v.  Quinney,  J.,  said:  **  But  courts  of  justice  can  give 
I  Oregon  364;  Bradbury  v.  Wagon-  effect  to  legislative  enactments  only  to 
horst,  54  Pa.  St.  180;  State  z\  Clarks-  the  extent  to  which  they  may  be  made 
ville,  etc.,  R.  Co.,  2  Sneed  (Tenn.)  88;  operative  by  a  fair  and  liberal  construc- 
People  r.  Hill,  3  Utah  344  (false  refer-  tion  of  the  language  used.  It  is  not 
ence  corrected);  Simonds  t^  Powers,  their  province  to  supply  defective  en- 
28  Vt.  354;  Ryegate  V.  Wardsboro,  30  actments  by  an  attempt  to  carry  out 
Vt.  746;  Gilkey  v.  Cook,  60  Wis.  133  fully  the  purposes  which  may  be  sup- 
(to  avoid  absurd itjO ;  Palms  v.  Sha-  posed  to  have  occasioned  those  enact- 
wano  County,  61  Wis.  211  {^^  south  ^^  ments.  This  would  be  but  an  assump- 
read  "ii(7rM");  Encking  v.  Simmons,  tion  bv  the  judicial  of  the  duties  of  the 
28  Wis.  272;  Chapman  v.  State,  16  legislative  department." 
Tex.  App.  76;  Wilkinson  v.  Leland,  2  In  Cearfoss  f.  State,  42  Md.  403, 
Pet  U.  S.)  627;  Minor  r.  Mechanics'  Stewart,  J.,  said  :  *'  It  is  only  in  case<& 
Bank,  i  Pet.  (U.  S.)  64;  U.  S.  v.  where  the  meaning  of  a  statute  is  doubt- 
Buchanan,  9  Fed.  Rep.  689.  ful  that  the  courts  are  authorized  to  in- 

In  Com.  V.  Kimball,  24  Pick.  (Mass  )  dulge  in  conjecture  as  to  the  intention 

366;  35  Am.  Dec.  326,  Shaw,  C.  J.,  said:  of  the  legislature,  or  to  look  to  conse- 

"It  is  unquestionably  a  well- settled  rule  quences  in  the  construction  of  the  law." 
of  construction,  applicable  as  well  to        In   Rudderow  v.  State,  31  N.J.   L. 

penal  statutes  as  to  others,  that   when  512,   Elmer,  J.,  said:  "No  principle  is 

the  words  are  not  precise  and  clear,  such  better  settled  or  more  important  to  be 

construction   will  be   adopted  as  shall  faithfully  adhered  to  by  courts  called 

appear  most  reasonable  and  best  suited  upon  to  enforce  written  statutes  than, 

to  accomplish  the  objects  of  the  statute,  in  the  absence  of   ambiguity  in  the  lan- 

and  where  any  particular  construction  guage  used,  no  exposition  shall  be  made 

would  lead  to  an  absurd  consequence,  which   is   in  opposition  to  the  express 

it  will  be  presumed  that  some  exception  words ;    or,   as    the   maxim    is    some- 

or  qualification   was   intended   by    the  times  expressed,  it  is  not  allowed  to  in- 

Icgislature  to  avoid  such  conclusion,"  terpret  what  has  no  need  of  interpreta- 

In  Encking  v.  Simmons,  28  Wis.  272,  tion." 
Dixon,  C.  J.,  said:  "The  proposition.        In  State  v.  Brewster,  42  N.J.  L.  125, 

however  it  may  once  have  been  held  or  the  court  said:  **  Unless  an  intent,  dif- 

considered,  that  the  courts,  upon  what  fering  from  that  which  arises  from  the 

is  termed  an  equitable  construction  or  literal  sense  of  the  words  used,  results 

otherwise,  may,  against    the  plain  Ian-  from  a  resort  to  the  context  of  the  sec- 

guageof  the  statute,  in  opposition  to  the  tion  or  from  acts  in  pari  materia^  the 

intent  clearly  expressed  by  the  words,  only  duty  of  the  court  is  to  construe  the 

mitigate    the  *  violence   of  the    letter*  words  of  the  section  naturally  and  Ht- 

by  introducing  exceptions   where   the  erally,"    citing-     Douglass     v.     Essex 

statute  itself  contains  none,  so  as  to  re-  County,  38  N.  J.  L.  214;  Camden,  etc., 

lieve  in  cases  of  hardship  or  particular  R.    Co.  v.   Com'rs,    18    N.  J.   L.   71; 

inconvenience,  has  been  too  long  and  Townsend  v.   Brown,  24  N.  J.  L.  89; 

too  frequently  rejected  to  be  now  the  Gay  v.  Hervey,  41  N.  J.  L.  39* 
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(4)  Remedial  Statutes, — Remedial  statutes  are  made  to  supply 
defects  or  abridge  superfluities  in  the  law ;  ^  and  the  rule  is  that 
they  are  to  be  construed  liberally  for  the  suppression  of  the  mis- 
chief and  the  advancement  of  the  remedy.*  In  construing  such 
statutes,  the  old  law,  the  mischief,  and  the  remedy  must  be  kept 
in  mind  ;^  and,  within  the  limits  of  the  modern  rule  just  exam- 
ined, that  which  is  within  the  mischief  intended  to  be  remedied 

In  U.  S.  V,  Fisher,  2  Cranch  (U.  S.)  Md.  217;  Camden,  etc^  R.  Co.  v.  Briggs, 

399i    Washington,  J.,  said:  "Where   a  22  N.J.  L.  676;  Davenport  r.  Barnes,  3 

law  is  plain  and  unambiguous,  whether  N.  J.   L.   211;   Smith  i'.  Allen,  79  Me. 

it   be  expressed  in  general  or  limited  536;  Smith  v,  Moffat,  i  Barb.  (X.  Y.) 

terms,  the  legislature  should  be  intended  65;   Hudler  v.  Golden,  36  N.  Y.  446; 

to   mean   what   they  have   plainly  ex-  Van  Hook  t;.  Whitlock,  2  Edw.  Ch.  (N. 

pressed,   and  consequently  no  room  is  Y.)  304;  Gillespie  v.  Winberg,  4  Daly 

left  for  construction.     But,  if   from   a  (N.  Y.)  325;  Stuy vesant  r*.  New  York, 

view  of  the  whole   law  or  from  other  7  Cow.  (N.  Y.)  634;  Hart  v.  Albany,  9 

laws   in  pari  materia^  the  evident  in-  Wend.  (N.  Y.)  571;  Gillet  v.  Moody,  3 

tention  is  different  from  the  literal  im-  N.    Y.   479;    Wilber  v.  Paine,  i  Ohio 

port  of  the  terms  employed  to  express  256;    Pancoast  v.  Ruffin,   1   Ohio  385; 

it  in  a  particular  part  of  the  law,  that  Burgett  x\  Burgett,  i  Ohio  481;  13X111. 

intention   should    prevail,  for   that,  in  Dec.  634;  McCormick  v.  Alexander,  2 

fact,  is  the  will  of  the  legislature."  Ohio  74 ;  Tucker  v.  Constable,  16  Ore- 

1.  I  Black.  Com.  86-87.  gon  407;    Poor  Dist.  v.  Poor  Dist.,  109 

2.  Drayton  v.  Grimke,  i  Bailey  Eq.  Pa.  St.  579;  Hassenplug's  Appeal,  106 
CS.  Car.)  392;  Blake  v.  Hevw^ard,  i  Pa.  St.  527;  Quinn  v.  Fidelity  Ben. 
Bailey  Eq.  (S.  Car.)  208;  Turtle  v,  Assoc,  100  Pa.  St.  382;  Schuylkill 
Hartwell,  6  T.  R.  429;  Twycross  v,  Nav.  Co.  v.  Loose,  19  Pa.  St.  15;  Tay- 
Grant,  2  C.  P.  Div.  530;  Wimbish  v,  lor  v.  McGill,  6  Lea  (Tenn.)  294; 
Tailbois,  i  Plowd.  47;  Heydon's  Case,  Thorpe  v.  Rutland,  etc.,  R.  Co.,  27  Vt. 
3  Rep.  7b;  Magdalen  College's  Case,  it  147;  Congdon  v.  Congdon,  59  Vt.  597; 
Rep.  74;  St.  Peter's  v.  Middleborough,  Janesville  Hay  Tool  Co.  t^.  Boyd,  35  VV'. 
2  Y.  &  J.  196;  Johnes  zk  Johnes,  3  Dow.  Va.  240;  and  other  cases  cited  in  other 
15;    Atcheson  ?».  Everitt,  i  Cowp.  391 ;  notes  to  this  section. 

Dapueto  v.  Wyllie,  L.  R.,  5  P.  C.  482;  3.  Heydon's  Case,  3  Rep.  7b;  Plowd. 

Reg.  V.  Pilkingson,  2  El.  &  Bl.  546;  75  205;  Co.  Litt.  11,  42. 

E.  C.  L.  546;  U.  S.I'.  Freeman, 3  How.  In  i  Black.  Com.  87,11  said  :  "There 

(U.  S.)  565;  U.   S.  V,   Rhodes,  i  Abb.  are  three  points  to  be  considered  in  the 

<U.  S.)  36;  Jacob  T^.  U.  S.,  I  Brock.  (U.  construction  of  all   remedial  statutes; 

S.)  520;  Vigo's  Case,  21  Wall.  (U.  S.)  the  old  law,  the  mischief,  and  the  rem- 

648;  Silver  r.  Ladd,  7  Wall.  (U.  S.)  226;  edy;    that  is,  how    the   common    law 

Parks  V.  Turner,  12   How.   (U.  S.)  46;  stood  at  the  making  of  the  act;  what 

Sprowl    V.    Lawrence,    33  Ala.     674 ;  the  mischief  was  for  which  the  common 

White   County   v.    Key,   30  Ark.  603;  law  did  not  provide,  and  what  remedy 

White  V.  Steam  Tug  Mary  Ann,  6  Cal.  the  Parliament  hath  provided  to  cure 

462;    Cullerton   v.    Mead,   22    Cal.  95;  this  mischief.     And  it  is  the  business  of 

Wolcott  7'.  Pond,   19  Conn.  597;  First  the  judges  so  to  construe  the  act  as  to 

School  Dist.   V,    Ufford,  52  Conn.  44;  suppress  the   mischief  and  advance  the 

Neal  V.  Moultrie.  12  Ga.  104;  Shumate  remedy."   Cited  vfxih  approval  in  State 

V.  Williams,  34  Ga.  251;  State  v,  Blair,  v.  Canton,  43  Mo.  48;   State  v,  Denny, 

32  Ind.   313;   Chicago,   etc.,   R.  Co.  v,  67  Ind.  155;  Davis  r.  Tarwater,  13  Ark 

Dunn,  52  111.  260;  Jackson  v.   Warren,  58;  McKenzie  v.  Murphy*  24  Ark.  155; 

32  111.  331;  Smith  V.  Stevens,  82  111. 554;  Wassell  v.  Tunnali,  25  Ark.  loi;  Wal- 

New  Orleans  v.  St.  Romes,  9  La.  Ann.  lis  v.  Smith,  29  Ark.  354. 

573;    Fox   V.   SIoo,    10    La.    Ann.    11;  In  Heydon's  Case,  3  Rep.  7b,  Plowd. 

Brown  v.  Pendergast,  7  Allen   (Mass.)  205,   the   following   resolutions   of  the 

427;  Whitney  v.  Whitney,  14  Mass.  88;  barons  of  the  exchequer  were  declared 

Edwards   v,   Goulding,   38  Miss.    118;  to  be  essential  in  the  construction  of  all 

Excelsior  Mfg.  Co.  v.  Keyser,  62  Miss,  statutes  :  "  For  the  sure  and  true  inter- 

155;    Franklin   v,  Franklin,  i  Md.  Ch.  pretation  of  all  statutes  in  general,  be 

342  ;  Ordway  v.  Central  Nat.  Bank,  47  they  penal  or  beneficial,  restrictive  or 
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is  considered  within  the  statute  though  not  within  the  letter,  and, 
that  which  is  not  within  the  mischief  is  not  considered  within  the 
statute,  though  within  the  letter.^  This  class  of  statutes  is  very 
comprehensive  and  includes  acts  on  a  great  variety  of  subjects, 

enlarging  of    the    common  law,    four  struction  of  statutes  that  the  intention 

things  are  to  be  discerned  and  consid-  of  the  makers  ought  to  be  regarded/' 

cred:  Firsts  What   was   the   common  In  Phillips  t;.  Pope,  lo  B.Mon.(K3'.) 

law  before    the    making,  of  the  act  ?  172,  the  court  said :  "  It  is  said  that  to 

Second^  What  was  the  mischief  and  de-  construe  a  statute  as  if  certain  words 

feet  against  which  the  common  law  did  which  it  contains  were  not  in  it  and  as 

not  provide?     T'-i/Vi/,  What  remedy  the  if  it  did    contain  other  words    which 

Parliament  hath  resolved  and  appointed  are  not  in  it,  is  transcending  the  judi- 

to  cure    the  disease   of   the   common-  cial  function  and  assuming  that  of  the 

wealth?     And,  Fourth^  the  true  reason  legislature.     But  while  it  is   admitted 

of  the  remedy.     It  was  then  held  to  be  that  the  court  has  no  power  to   make 

the  duty  of  the  judges  at  all    times  to  the   law,  it  is   equally    true   that   it   is 

make  such  construction  as  should  sup-  their  province  and  duty  so  to  expound 

press    the  mischief   and    advance   the  the  statutes  as  to  ascertain  and  effectu- 

remed3'^;  putting  down  all  subtle  inven-  ate  the  will  of  the  law-makers.     And 

tions  and  evasions  for  continuance  of  experience    has   shown   that   if   every 

the  mischief,  ei  pro  privaio  commodo;  word  or  clause  of  every  statute  were  to 

and  adding  force  and  life  to  the  cure  have  its  literal  force  and  eflfect  without 

and  remedy  according  to  the  true  Intent  regard  to  the  context  and  spirit  of  the 

of  the  makers  of  the  act,/r(?  bono  fub-  whole  or  to  the  subject-matter  or  the 

licor   See  also  Mayo  V.  Wilson,  1  N.  H.  causes   or  consequences  of  the  enact- 

5^;  Howe  t'.  Peckam,  6  How.  Pr.  (N.  ment,   and    of  the  construction,    some 

Y.)  239;  Van  Home  v.  Dorance,  2  Dall.  statutes  might  be  found  wholly  incapa- 

(U.  S.)  316;  Talbot  V.  Simpson,  Pet.  (C.  ble  of  enforcement,  while  others  might 

C.)  188.  in  their  operation  defeat,  or  fall  entire- 

1.  Eyston  v,  Studd,   2    Plowd.   464;  ly  short  of,  their  manifest  object." 
Woodruff  V.  State,  3   Ark.  285;   Max-  In  Mason  v.  Rogers,  4Litt.  (Ky.)  377, 
well   V,  Collins,  8  Ind.   38;  Smith    v.  the  court  said:  "The   literal  interpre- 
Stevens,  82  111.  554;  State  v.  Boyd,   2  tation  of  an  act  is  certainly  not  the  in- 
Gill  &  J.  (Md.)  374 ;  Baltimore  x\  Root,  terpretation  which  either  reason  or  law 
8  Md. 95;  State  v.  Canton,  43  Mo.  48;  requires  to  be  given  to  it;  for  it  is  not 
People  V.  Lacombe,  99  N.  Y.   43 ;   Si-  the  words  of  the  act  but  the  will  of  the 
monton  v.   Barrell,   21  Wend.  (N.  Y.)  legislature   which  constitutes  the  law; 
362;  Brown  v.  Gates,  15  W.  Va.    165;  and  though  words  are  the  most  com- 
U.  S.  V,  Freeman,  3  How.  (U.  S.)  565.  mon  they  are  not  the  only  signs  of  the 
In  State  v.  Canton,  43  Mo.  48,   the  legislative    will.      .      .      .     And    it   is 
court  said:  "It  is  an  established  rule  therefore   an   established   rule  of  con- 
applicable    to  the   construction   of  all  struction,    applicable    to   all   remedial 
remedial  statutes  that  cases  within  the  statutes,  that  cases  within  the  reason, 
reason,  though  not  within  the  letter  of  though    not   within    the  letter   of  the 
a  statute,  shall  be  embraced  by  its  pro-  statute,  shall  be  embraced  by  its   pro- 
visions ;  and  that  cases  not  within  the  visions,  and  cases  not  within  the  rea- 
reason,  though  within  the  letter,  shall  son,  though  within  the  letter,  shall  not 
not  be  taken  to  be  within  the  statute."  be   taken   to  be  within    the    statute," 
In  State  v.  Boyd,  2  Gill   &  J.   (Md.)  citing  Stradling  v.  Morgan,  i    Plowd. 
375,  the  court  said:  **  Statutes  are  some-  206,  and  Eyston  v.  Studd,  2  Plowd.  464. 
times  extended  to  cases  not  within  the  In  People  v.  Lacombe,  99  N.  Y.49, 
letter  of  them,  and  cases  are  sometimes  the  court  said:  "A  strict  and  literal  in- 
excluded  from  the  operation  of  statutes  terpretation  is  not  always  to  be  adhered 
though  within  the  letter,  on  the  princi-  to,  and  where  the  case  is  brought  with- 
ple  that  what  is  within  the  intention  of  in  the  intention  of  the  makers  of  the 
the  makers  of  a  statute  is  within   the  statute,  it  is  within  the  statute,  although 
statute    though  not  within  the  letter;  by  a  technical  interpretation  it  is  not 
and  that  what  is  within  the  letter  of  the  within  the  letter.    It  is  the  spirit  and 
statute  and  not  within  the  intention   of  purpose  of  the  statute  which  are  to  be 
the  makers  is  not  within  the  statute,  it  regarded  in   its  interpretation,   and  if 
being  an  acknowledged   rule  in  con-  these  find  fair  expression  in  the  statute, 
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some  of  the  more  important  of  which  are  acts  for  the  suppression 

of  fraud;*  acts  concerning  the  administration  of  justice;*  acts 

providing  for   the   redemption  of  property   sold  for   the  non- 
payment of  taxes  ;  *  acts  regulating  the  practice  of  law ;  *  acts 

It  should  be  so  construed  as  to  carry  Clark's  Succession,  ii  La.  Ann.  134; 
out  the  legislative  intent,  even  though  Larkin  ik  Saffarans,  15  Fed.  Rep.  147. 
such  construction  is  contrary  to  the  Under  the  Common-Law  Procedure 
literal  meaning  of  some  of  the  provi-  act  of  1854,  "which  provided  for  a  dis- 
sionsof  the  statute.  A  reasonable  con-  covery  of  documents  upon  an  affidavit 
struction  should  be  adopted  in  all  cases  hy  a  party  to  an  action,  it  was  held  that 
where  there  is  a  doubt  or  uncertainty  the  affidavit  must  be  made  by  the  party 
in  regard  to  the  intention  of  the  law-  and  not  by  his  attorney.  Christopher- 
makers,"  ciiinff  People  v.  Com'rs  of  son  xk  Lotinga,  iq  C.  B.  N.  S.  809;  109 
Taxes,  95  N.  Y.  558;  Burch  v.  New-  E.  C.  L.  808;  Herschfeld  i'.  Clarke,  11 
bury,  10  N.  Y.  389;  Oswego  Starch  Exch.  713.  But  in  Kingsford  v.  Great 
Factory  v,  Dolloway,  21  N.  Y.  461;  Western  R.Co^  16  C.  B.N.  S.761;  iix 
People  V,  New  York  Cent.  R.  Co.,  13  E.  C.  L.  761,  it  was  held  that  where  the 
N.  Y.  78;  Donaldson  v.  Wood,  22  party  applying  for  a  discovert'  was  a 
Wend.  (N.  Y.)  397;  Watervliet  Turn-  corporation,  the  affidavit  might  be  made 
pike  Co.  r.  McKean,  6  Hill  (N.  Y.)  by  the  attorney  as  the  corporation  could 
619;  Com.  v.  Kimball,  24  Pick.  (Mass.)  not  make  it. 
370;  35  Am.  Dec.  326.  Statutes  giving  the  right  of  appeal 

1.  Hey  don's  Case,  3  Rep.  7b ;  Wim-  are  liberally  construed  in  furtherance  of 
btsh  V,  Tailbois,  i  Plowd.  47 ;  White  justice,  and  such  an  interpretation  as 
County  V.  Key,  30  Ark.  603 ;  White  v.  will  work  a  forfeiture  of  such  right  is 
Steam'  Tug  Mary  Ann,  6  Cal.  470 ;  not  to  be  favored.  Pearson  v.  Lovejoy, 
Carey  v.  Giles,  9  Ga.  253;  Sharp  xk  53  Barb.  (N.  Y.)  407;  Arceneaux  v. 
New  York,  31  Barb.  (N.  Y.)  572;  Fitz-  Benoit,  21  La.  Ann.  673;  Converse  ». 
hugh  V.  Anderson,  2  Hen.  &  M.  (Va.)  Burrows,  2  Minn.  240. 

289;  3  Am.  Dec.  625;  Hahn  f.  Salmon,  8.  Alter  v.  Shepherd,   27   La.  Ann. 

20  Fed.  Rep. 801  ;  Bank  of  U.S.  T\  Lee,  307;    Corbett  v.   Nutt,   10  Wall.  (U. 

13  Pet.  (U.  S.)  107.  S.)  464. 

In  Carey  v.  Giles,  9  Ga.259,  it  is  said  :  In   Dubois  v,  Hepburn,  10  Pet.  (U. 

"It  is  a  fundamental    maxim  of  the  S.)  22,  the  court  said:  "A  law  authoriz- 

common   law.  as   laid  down   by  Lord  ing  the  redemption  of  lands  so  sold. 

Bacon,  and  one  which  is  never  lost  sight  ought  to  receive  a  liberal  and  benign 

of  by  the  courts,  that  a  statute  made  for  construction  in  favor  of  those  whose 

the  suppression  of  a  fraud,  or  to  give  a  estates    will    be    otherwise    divested, 

more  speedy  remedy  for  a  right,  ought  especially   where  the  time  allowed  is 

to  be  construed  liberally,  because  such  short,  an  ample  indemnity  given  to  the 

construction  is  for  the  furtherance  of  purchaser,  and  a  penalty  is  imposed  on 

justice."  the  owner." 

In  Bank  of  U.  S.  v,  Lee,  13  Pet.  (U.  4.  Statutes   relating  to  amendments 

S.)  118,  the  court  said  :  "  That  a  liberal  are  liberally  construed  in  furtherance 

construction    should    be  given   to   the  of   trial   upon   the   merits.     Fidler  z\ 

clause  in  the  Virginia  statute  for  the  Hershey,  90   Pa.   St.   366 ;    Bolton  v. 

suppression  of  fraud,  we  admit ;  this  is  King,  105  Pa.  St.  83;   Dick's   Appeal, 

the  well-established  rule  in  construing  xo6  Pa.  St.  596;  Nash  v.  Adams,  24 

the  statutes  of  Elizabeth,  which  the  first  Conn.  33;  Spencer  v.  Howe,  26  Conn, 

section   of  the   Virginia  statute  sub-  201;    Hoyt  v.   Smith,  27    Conn.  472; 

stantially     adopts,*'     citing    Heydon's  Beers  xk  Woodruff,  etc..   Iron  Works, 

Case,  3  Rep.  7b;    i  Black.  Com.  88;  30  Conn.  308;  Stuart  v.  Corning,  32 

Fitzhugh  V,  Anderson,  2   Hen.  &  M.  Conn.    105;    Bulkley   v.   Andrews,  39 

(Va.)  289;  3  Am.  Dec.  625.  Conn.  523. 

2.  Mitchell  v.  Mitchell,  1  Gill  (Md.)  A  statute  regulating  the  amount  of 
84 ;  White  County  v.  Key,  30  Ark.  603 ;  attorneys'  fees  in  mortgage  foreclosures 
Willis  v.  Fincher,  68  Ga.  444;  Fisher  v,  has  been  given  a  retrospective  opera- 
Hervey,  6  Colo.  16;  State  t;.  Buchanan  tion.  Kossuth  County  v.  Wallace,  60 
County  Ct.,  41  Mo.  254;  Quinn  v,  Fi-  Iowa  508. 

delity   Ben.  Assoc,   100   Pa.   St.  382 ;  Statutes  extending  the  time  within 

Hassenplug's  Appeal,  106  Pa.  St.  527 ;  which  new  actions  may  be  brought  in 
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providing  indemnity  for  those  who  suffer  damages  by  reason  of 
some  other  person's  exercise  of  a  statutory  privilege  ;  *.  acts  mak- 
ing towns  liable  for  injuries  caused  by  defects  in  highwaj'^s;*  a 
statute  giving  double  damages  for  injuries  by  dogs;'  acts  to 
quiet  title  to  real  estate  ;  *  statutes  of  mortmain  ;  ^  acts  to  legiti- 
mate the  offspring  of  marriages  otherwise  void  ;  •  registration 
acts ;  ^  an  act  requiring  a  non-suited  plaintiff  to  pay  the  costs  of 
the  first  action  before  bringing  a  second  ;^  an  act  abolishing  forms 
of  action  ex  contractu;'^  and  acts  to  prevent  unjust  discrimination 
by  railroads.^®  It  has  been  held  that  acts  providing  for  laborers' 
liens  are  remedial  and  should  be  construed  liberally.^^  Statutes 
for  the  benefit  of  married  women  should  be  construed  liberally,^* 
as  should  also  statutes  passed  for  the  public  good  ;  ^'  and  by  the 
weight  of  authority,  statutes  providing  for  homestead  and  per- 
sonal property  exemptions  are  entitled  to  a  liberal  construction.** 
c.  Exceptional  Construction— (i)  In  GeneraL—VfYi^n  to 
give  the  words  of  a  statute  their  ordinary  meaning,  or  to  adhere 
strictly  to  the  arrangement  of  words  and  phrases  of  sentences, 
would  result  in  manifest  contradiction  of,  or  inconsistency  with, 
the  plain  purpose  of  the  law,  evident  mistakes,  accidental  omis- 
sions, and  the  improper  use  of  words,  may  be  remedied,  the  ordi- 
nary meaning  may  be  modified,  and  even  the  structure  of  sen- 
tences may  be  altered,  to  prevent  such  a  result.** 

cases    where    actions    were    brought  10.  Kentucky,  etc.,   Bridge    Co.    v. 

within  the  time  specified  in  the  Statute  Louisville,  etc.,  R.  Co.,  37  Fed.  Rep. 

of  Limitations,  but  failed  through  some  567 ;  State  v,  Fremont,  etc.,  R.  Co.,  23 

error,  are  construed  liberally.    Coffin  Neb.  313. 

f.  Cottle,  16  Pick.  (Mass.)  383;  John-  11.  In  re  Hope  Mining  Co.,  i  Sawy. 

tton  V.  Bikes,  56  Conn.  589.  (U.  S.)  710;  Pinkerton  v.  Le  Beau  (S, 

I.  Boston,  etc.,  Mill  Corp.  v,  Gard-  Dak.  1893),  54  N.  W.  Rep.  97,  where  it 

ner,  2  Pick.  (Mass.)  37  (per  Parker,  C.  is  said  that  the  rule  of  strict  construc- 

J.) ;  New  York  v.  Lord,  17  Wend.  (N.  tion    has    been  abolished   by  statute. 

Y.)  285.  But  see  Esterley's  Appeal,  54  Pa.  St. 

S.  Reed     v,    Northfield,    13     Pick.  192,  where  it  is  held  that  such  statutes 

(Mass.)  94;    23    Am.   Dec.  662    (per  are  in  derogation  of  the  common  law 

Shaw,  C.  J.).  and  should  be  construed  strictly.    Sec 

S.  Mitchell     v.    Clapp,     12     Cush.  also  supra^  this  title,  Strict  Construe^ 

(Mass.)  278;  Le  Forest  v.  Tolman,  117  tion — In  Derogation  of  Common  Law. 

Mass.  X 09;  19  Am.  Rep.  400.  12.  Warford  v.   Noble,  9  Biss.   (U. 

4.  Holmes  v,  Chester,  26  N.  J.  Eq.  79.  S.)  324. 

5.  Doe  V.  Waterton,  3  B.  &  Aid.  151;  18.  U.  S.  v.  State  Bank,  6  Pet.  (U.  S.) 
5  E.  C.  L.  247.  35  ;  Beaston  v.  Farmers*  Bank,  12  Pet, 

•.  Brower  v.  Bowers,  i  Abb.  App.  (U.  S.)   134;  Marshall  t;.  Vultee,  i   E. 

Dec.  (N.  Y.)  214;  Baity  v.  Cranfill,  91  D.  Smith  (N.  Y.)  294. 

N.  Car.  293 ;  49  Am.  Rep.  641 ;  Beall  14.  See  supra^  this  title.  Strict  Con' 

V.  Beall,  8  Ga.  aio.  struction — Exemptions  from    Liabil" 

7.  Cheval   v,  Michals,   x    Stra.  664;  ities, 

Woreley  v.  Demattos,  i  Burr.  467;  Le  15.  Atty.  Gen*l  v.  Lockwood,  9  M.  & 

Neve  V,  Le  Neve,  3  Atk.  648;  Doe  v.  W.  398;  Miller  v.  Salomons,  7  Exch. 

AUsop,  5  B.  &  Aid.  143 ;  7  E.  C.  L.  46;  475 ;  Becke  v.  Smith,  2  M.  &  W.  195 ; 

Connecticut  Mut.  L.  Ins.  Co.  v,  Tal-  Wright  v,  Williams,  i  M.  &  W.  97; 

bot,  113  Ind.  373;  Janes ville  Hay  Tool  Hollingworth  t;.  Palmer,  4  Exch.  267 ; 

Co.  V.  Boyd,  35  W.  Va.  240.  Ex  parte   Rashleigh,   2   Ch.  Div.  9 ; 

8.  Smith  V.  Allen,  79  Me.  536.  Com.  f .  Kimball,  24  Pick.  (Mass.)  366; 
1.  Jones  V,  Gordon,  124  Pa.  St.  263.  35  Am.  Dec.  326.    See  also  AmD|  vol. 
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It  is  often  provided  in  statutes  that  acts  done  "  under,"  "  by 
virtue  of/'  or  "  in  pursuance  of,"  the  same  shall  not  be  actionable, 
except  on  certain  conditions ;  and  the  statutes  set  forth  the  time 
and  manner  of  proceeding  when  such  acts  are  actionable.  It  is 
obvious  that  these  words  are  not  to  be  taken  in  their  literal  im- 
port,  for  acts  done  strictly  under  authority  of  the  law  cannot  be 
actionable.  Such  provisions  have  been  uniformly  extended  to 
those  cases  where  the  defendant  has  acted  with  honest  intention 
under  color  of  the  statute,  but  where  his  acts  or  omissions  are  not 
in  truth  such  as  are  justified  by  the  statutes  conferring  upon  him 
his  authority.* 

(2)  Interpolation  and  Elimination, — Courts  cannot  add  to,  or 

I,  p.  569;  Or,  vol.  17,  p.  i\^\sufra^  this  one  calendar  month  at  least  before  the 

titlei  Presumptions — as  to  Grammatical  commencement  of  the  action,  it  "was 

Construction,  held  in  a  case  against  the  judge  oft 

1.  Wilson  V.  Halifax,  L.  R.,  3  Exch.  county  court  for  making  an  order  com- 
114;  Newton  v,  Ellis,  5  El.  &  Bl.  115;  mitting  the  plaintiff  to  jail  for  disobcdi- 
85  £.  C.  L.  114;  Greenway  v,  Hurd,  4  ence  of  an  order  for  payment  of  certam 
T.  R.  553;  Parton  v.  Williams,  3  B.  &  installments,  after  due  service  upon  him 
Aid.  330 ;  5  E.  C.  L.  307;  Roberts  t;.  of  a  writ  of  prohibition,  that  if  the  de- 
Orchard,  2  H.  &  C.  769;  Hughes  v.  fendant  acted  upon  the  hona  fide  )xMti 
Buck  land,  15  M.  &  W.  346;  Booth  v,  that  his  duty  as  judge  of  the  county 
Clive,  10  C.  B.  827;  70  E.  C.  L.  826;  court  rendered  it  incumbent  upon  him 
Carpue  v.  London,  etc.,  R.  Co.,  5  Q.  B.  to  do  so,  notwithstanding  the  prohibi- 
747;  48  E.  C.  L.  746;  Tarrant  v.  Baker,  tion,  the  act  should  be  considered  as 
14  C.B.  199;  78  £.  C.  L.  198;  Burling  done  in  pursuance  of  the  county  court 
V,  Harle}',  3  H.  &  N.  271;  Hopkins  v.  act  and  the  judge  was  entitled  to  notice 
Crowe,  4  Ad.  &  El.  774;  31  E.  C.  L.  177 :  of  action. 

Kine  v.  Evershed,  10  Q^B.  143;  59  E.  In  Read  v,  Coker,  13  C.  B.  850;  76 

C.  L.  142;  Hermann  v.   Seneschal,  13  E.  C.  L.  848,  Maule,  J.,  approving  and 

C.  B.  N.  S.  392;  106  E.  C.  L.  391 ;  Down-  following  Booth  v.  Clive,  10  C.  B.  827; 

ingt;.  Capel,L.  R.,  2  C.  P.  461;  Leete  70  E.  C.  L.  826,  said:  *' It  decides  that 

V.  Hart,  L.  R.,  3C.  P.  322;  Chamber-  a  party  is  entitled  to  notice  of  action 

lain  V,  King,  L.  R.,  6  C.  P.  474 ;  Selmes  provided  he  has  acted  bona  fide  in  belief 

V.  Judge,  L.  R.,  6  Q^B.  724;  Mason  v,  that  he  is  pursuing  the   statute,  even 

Aird,  51    L-  J.  Q^  B.   244;    Denny   v,  though  there  may   be    no   reasonable 

Thwaites,  2  Exch.  Div.  21 ;  Mitchell  v.  foundation  for  such  belief.*' 

Cowgill,  4  Binn.  (Pa.)  20.  And  in    Horn    r.  Thornborough,  3 

In  Jones  v.  Hughes,  5  S.  &  R.  (Pa.)  Exch.  846,  Rolfe,  B.,  said:  "I  am  rc- 
301;  9  Am.  Dec.  364,  where  the  Act  of  ported  to  have  said  in  Hughes  v.  Buck- 
Assembly  extended  to  the  magistrate  land,  15  M.  &  W.  265,  and  I  have  no 
the  privilege  of  a  previous  notice  of  ac-  doubt  correctly,  that  *A11  "who  bona  fide 
tion  for  acts  done  *'  in  the  execution  of  and  reasonably  think  that  they  fill  the 
his  office,"  Gibson,  J.,  said:  *' It  may  be  character  mentioned  in  the  several 
laid  down  as  a  general  rule  that  wher-  statutes,  and  act  in  pursuance  of  them, 
ever  the  officer  has  acted  honestly,  al-  are  protected.*" 
though  mistakenly ;  where  he  supposed  Acts  "  Under  Warrant." — In  Parton  v. 
he  was  in  the  execution  of  his  duty,  al-  Williams,  3  B.  &  Aid.  330,  5  E.  C  L. 
though  he  had  no  authority  to  act,  he  307,  where  an  act  for  the  protection  of 
is  entitled  to  protection  of  the  Act  of  constables,  provided  protection  for  such 
Assembly."  officers  for  anything  done  in  obedience 

In  Booth  V.  Clive,  10  C.  B.  827;  70  to  any  warrant,  it  was  held  that  a  con- 

E.  C.  L.  826,  where  an  act  provided  that  stable    who,   acting  under  a  warrant 

in  actions  and  in  prosecutions  to  be  com-  commanding  him  to  take  the  goods  of 

menced  against  any  person  for  anything  A,  took  the  goods  of  B,  believing  them 

done  *'  in  pursuance  of  the  act,"  a  notice  to  belong  to  A,  was  entitled  to  the  pro- 

in  writing  of  such  action  and  the  cause  tection  of  the  act. 

thereof  should  be  given  to  the  defendant  So  in  Gosdon  v,  Elpick,  4  Exch.  4451 
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take  from,  the  words  of  a  statute  to  give  eflfect  to  any  supposed 
intention  of  the  legislature ;  but  when  the  intention  can  be  ascer- 
tained with  reasonable  certainty,  words  may  be  altered  or  supplied 
in  the  statute,  so  as  to  give  it  effect  and  avoid  any  repugnancy  to, 
or  inconsistency  with,  such  intention.* 

it  was  held  that  a  constable  who  acts  per  centum  upon  so  much  of  any  divi- 
honafidey  believing  that  he  is  doing  his  dend  declared  which  may  exceed  six  per 
duty,  is,  though  mistaken,  within  the  centum  upon  their  said  capital  stock," 
protection  of  that  act.  it  was  held  that  the  provision  for  the 
And  in  Wedge  i*.  Berkeley,  6  Ad.  &  payment  annually  of  a  tax  on  any  divi- 
EI.  663,  34  E.  C.  L.  167,  it  was  held  dend  declared,  etc.,  contemplated  that 
that  a  magistrate,  sued  for  detaining  said  tax  should  be  based  on  the  aggre- 
goods  on  suspicion  of  felony,  was  en-  gate  dividends  declared  in  anj'  one  year 
titled  to  notice  under  that  act  if  he  pro-  and  not  upon  any  single  dividend.  To 
ceeded  under  a  ^<7jf a  yf<f«  belief  that  he  accomplish  this  purpose,  the  court 
was  executing  his  duty,  although  it  thought  it  essential  to  supply  the  words 
were  proved  that  he  had  no  reasonable  "  within  the  year." 
ground  of  suspicion.  An  act  provided  that  no  witness  be- 
''Done "Including*' Omitted." — ^These  fore  an  election  inquiry  should  be  ex- 
statutes  requiring  notice  of  action  for  cused  from  answering  self- criminating 
anything  "  done  under  them  are  con-  questions  relating  to  corrupt  practices 
strued  as  including  omission  of  an  act  at  the  election  under  inquiry,  and  en- 
which  ought  to  be  done,  as  well  as  the  titled  him,  when  he  answered  every 
commission  of  a  wrongful  one.  Wilson  question  relating  to  those  matters,  to  a 
V.  Halifax,  L.  R.,  3  Exch.  114;  Poulsum  certificate  of  indemnity  declaring  that 
v.  Thirst,  L.  R.,  2  C.  P.  449;  Newton  t'.  he  had  answered  all  such  criminating 
Ellis,  5  El.  &  Bl.  115;  85  E.  C.  L.  114.  questions.  It  was  held  that  the  words 
1.  Quin  V.  O'Keeffe,  10  Ir.  C.  L.  N.  "  truly  in  the  opinion  of  the  commis- 
S.  393;  East  London  R.  Co.  v.  White-  sioners  "  should  be  understood  or  in- 
church,  L.  R.,  7  H.  L.  89 ;  In  re  Waine-  serted.  Reg.  v.  Hulme,  L.  R.  5  QtB.377. 
Wright,  I  Phil.  258 ;  The  Beta,  3  Moo.  An  act  provided  that  "  this  act  shall 
N.  S.  33;  Ex  parte  Greenwood,  27  L.  take  effect  from  and  after  the  15th  day 
J.  28;  Moyle  V,  Jenkins,  51  L.  J.  Q^  B.  of  May  next."  It  was  held,  that  in  view 
112;  Wilson  1}.  Nightingale,  8  Q^.  B.  of  all  its  provisions  and  the  purpose  of 
^°35i  55  E.  C.  L.  1034;  Kennedy  r;.  the  act,  it  was  evidently  in  the  mind  of 
Gibson,  8  Wall.  (U.  S.)  491;  Donohue  the  legislature  that  the  act  should  take 
r.  Ladd,  31  Minn.  244;  Furev  V.  Grave-  effect  from  and  afler  the  15th  day  of 
send  Tp.,  104  N.  Y.  410;  'fhurston  v.  May  next  thereafter;  and  the  act  was 
State,  3  Cold w.  (Tenn.)  115;  Worth  v.  so  construed.  Fosdick  v,  Perrysburg, 
Peck,  7  Pa.  St.  268 ;   Big  Black   Creek  14  Ohio  St.  472. 

Imp.  Co.  V.  Com.,  94  Pa.  St.  455  ;  Fair-  A  statute  provided  that  a  person,  on 

child  t'.  Masonic  Hall  Assoc.,7iMo.526.  conviction  of  a  specified  offense,  was  to 

"  If  in  any  law  we  find  the  omission  be  imprisoned  in  the  penitentiary  not 

of  something  essential   to  it,  or  which  less  than  two  nor  more  than  five  years, 

is  a  necessary  result  of  its  provisions  and  an  amendatory  act  added  the  words 

and  requisite  to  give   the  law  its  full  "orbyfine   and  imprisonment,  one  or 

effect,  we  may  supply  what  is  wanting,  both,  at  the  discretion  of  the  jury  try- 

but  not  expressed,  and  extend  the  law  ing  the  same."     The  court  held  that  it 

to  what  it  was  manifestly  intended  to  was  required  to  supply  after  the  word 

embrace  but  in   its  terms  does  not  in-  "or"  the  words  **  be  punished."    Tur- 

ciude."    Potter's  D warns,  140,  141.  ner  v.  State,  40  Ala.  21. 

In  Philadelphia  v.  Ridge  Ave.  Pass.  In  an  act  making  it  penal  "  to  buy, 

R.  Co.,  102  Pa.  St.   196,  where  an  act  sell  or  receive  from  any  slave,"  etc.,  the 

authorizing  the  directors  of  a  road  to  word  "  to  "  was  interpolated  to  give  ef- 

declare  dividends  of  the  profits  "  at  such  feet   to  the  word  "sell."     Worrell  v. 

time  or  times  as  they  may  deem  expe-  State,  12  Ala.  732. 

dicnt,"  further  provided,  that  **  the  said  A  law  provided  that   "  the  keeper  of 

company  shall  annually  pay  into  the  a  boarding  house  shall  have  the  same 

treasury  of  the  city   of  Philadelphia,  lien  upon,  and  right  to  retain,  the  bag- 

for  the  use  of  the  said  city,  the  tax  of  six  gage  and  effects  of  any  boarder  for  the 
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And,  on  the  other  hand,  words  and  phrases  which  might  operate 
to  defeat  the  clear  purpose  of  a  statute,  or  which  would  have  no 
sensible  meaning,  should  be  eliminated  ;  notwithstanding  the  rule 
that  full  effect  must  be  given  to  every  part  of  a  statute.* 

amount  which  may  be  due  for  board  hy  the  mine  by  accident,  or,  second,  of 
«uch  boarder,  to  the  same  extent  and  in  personal  injury  arising  from  explosion, 
the  same  manner  as  innkeepers  have  to  send  notice  of  such  accident  within 
such  lien  and  such  right  of  detention.*'  twenty -four  hours  **from  the  loss  of 
It  was  held  that  the  words  ^*  with  re-  life  "  (omitting  the  case  of  personal  in- 
spect to  the  baggage  and  effects  of  their  jury),  the  court  refused  to  supply  the 
euests  *'  should  be  supplied  to  give  ef-  obvious  omission  in  the  latter  branch 
feet  to  the  obvious  intention  of  the  law.  of  the  sentence,  and  held  that  notice 
Nichols  V,  Halliday,  27  Wis.  406.  was  not  necessary  where  personal  in- 
An  act  provided,  that  ^'  if  an  insol-  jury  from  explosion,  short  of  loss  of  life, 
vent  petitions  **   for  a  discharge   from  had  occurred. 

Srison,  the  insolvent  court  should  refer  An  act  which  empowered  inspectors 
is  petition  to  the  court  of  the  district  to  examine  "  weights,  measures  and 
where  he  was  imprisoned,  but  made  no  scales  *'  in  shops,  and  if,  upon  examina- 
provision  for  cases  where  the  petitioner  tion,  it  should  appear  that  the  said 
was  a  creditor.  The  court,  however,  weights  or  measures  were  light  or  un- 
considered that  the  intention  to  include  just,  to  seize  them,  was  held  not  to 
the  latter  sufficiently  appeared,  and  the  authorize  the  seizure  of  scales.  Thomas 
words  *Mf  an  insolvent  petitions*'  were  v.  Stephenson,  2  EI.  &  Bl.  108;  75  E. 
understood   to  have  merely   put    that  C.  L.  107. 

•case  as  an  example  of  the  more  general  To  effectuate  the  intention  of  the  leg- 
Intention,  viz.,  if^a  petition  be  presented,  islature,  it  was  necessary  to  interpolate 
Reg.  V.  Dowling,  8  El.  &  Bl.  605 ;  92  the  words  **  any  other  person  who." 
E.  C.  L.  605.  The  court  refused  to  do  this,  as  the  re- 

A   statute    authorized   an    aqueduct  suit  would  have  been  to  bring  a  person 

company  to  take  and  use  the  waters  of  within  a  penal    enactment.      Reg.  v, 

two  ponds  named,  and  of  a  certain  lake.  Davis,  L.  R.,  i  C.  C.  272.     See  also  Em 

It  was  further  provided  in  the  statute  parte   National    Mercantile    Bank,  15 

that  nothing  in  the  act  should  be  con-  Ch.  Div.  42 ;  Broadhead  v.  Holdsworth, 

«trued  to  authorize  the  company  **to  2  Exch.  Div.  321 ;  Coe  v.  Lawrence,! 

raise  the   water  of  any  of  said  ponds  El.  &  Bl.  516;  72  E.  C:  L.  516. 

-above  higher-watef  mark,  nor  to  drain  In  Southwestern   R.  Co.   v.  Cohen, 

any  of  them  below  low-water  mark."  It  49  Ga.  627,  where  an  act  prohibited  the 

was  held  that  the  restriction  applied  to  collection  of  the  consideration  for  any 

the  lake  as  well  as  to  the  ponds.  Brick-  commodity  sold  by  weight  or  measures 

ett    V,    Haverhill    Aqueduct   Co.,  142  not  properly  marked,  the  court  refused 

Mass.  394.  to  extend  the  act  so  as  to  include  the 

Transposition. — The  imperfect  mean-  consideration    for  articles    bought  br 

ing  of  phrases  may  be  corrected  in  or-  such  weight  and  measures. 

der  to  g^ve  effect  to  a  statute,  by  chang-  1.  Lyde  v«  Barnard,  7  M.  &  W.  116; 

ing  the  order  of  the  words.     Lyde  v.  Hall  v.  Knox,  4  B.  &  S.  515;  116  E.C. 

Barnard,  7  M.  &  W.  loi.  So  the  phrase  L.  514;  U.  S.  v,  Rossvally,  3  Ben.  (U. 

"••current  expenses    of  the  year"   was  S.)  157;  U.  S.  v.  Stem,  5  Blatchf.  (U. 

read   "expenses  of  the  current  year."  S.)   512;   McCahan  v.   Hirst,  7  Watts 

Babcock  V.  Goodrich,  47  Cal.  488.    See  (Pa.)    175;  Com.  v.  Marshall,  69  P». 

also  Matthews  7\  Com.,  18  Gratt.  (Va.)  St.  332;    State  v.  Lee,  37   Iowa  402; 

989;Doer.Considine,6Wall.(U.S.)458.  State  f.  Beasley,  5   Mo.  91;  Stater. 

Strict    Ckmstmetion.  —  Interpolation  Heman,  70  Mo.  441 ;  Pond  v.  Maddox, 

and  the  insertion  of  words,  and  excep-  38  Cal.  572 ;  Chapman  v.  State,  16  Tex. 

tional  construction  generally,  although  App.  76. 

necessary  to  effect  the  evident  inten-  In  Stone  v,  Yeovil,  i  C.  P.  Div.  701, 
tion  of  the  law-makers,  has  been  for-  Brett,  J.,  said  :  '*  It  is  a  canon  of  con- 
bidden  in  acts  within  the  rule  of  strict  struction,  that  if  it  be  possible,  effect 
construction.  In  Underbill  v.  Long-  must  be  given  to  every  word  of  an  act 
bridge,  29  L.  J.  M.  C.  654,  where  the  of  Parliament,  or  other  document;  but 
owner  of  mines  was  required,  under  that,  if  there  be  a  word  or  phrase  there* 
penaltj,  in  case,  first,  of  loss  of  life  in  in  to  which  no  sensible  meaning  can  be 
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(3)  Correction  of  Obvious  Errors. — Where  it  is  manifest  upon 
the  face  of  an  act  that  an  error  has  been  made  in  the  use  of  words, 
the  court  may  correct  the  error  and  read  the  statute  as  corrected, 
in  order  to  give  effect  to  the  obvious  intention  of  the  legislature.* 

given,  it  must  be  eliminated."     And  in  and  read  "city."    Clark,  J.,  speaking  of 

this  case,  the  word  "  such,"  in  the  act  the  use  of  the  word  "  county  "  in  the 

under  consideration,  which   provided  statute,  said :  '*  It  is  a  mistake  appar- 

for  the  assessment  of  purchase  money  ent  on  tlie  face  of  the  act  which  may 

for  lands  taken  from  parties  under  dis-  be  rectified  by  the  context.     In  making^ 

ability  and  compensation  for  injury,  "  to  this  correction  we  are  not  to  be  underv 

any  such  lands     was  eliminated  as  be-  stood  as  correcting  the  act  of  the  legis- 

inf  inconsistent  with  the  clear  intention,  lature.     We  are  enabled  to  carry  out 

In  U.  S.  V.  Stem,  5  Blatchf.  (U.  S.)  the  intention  of  the  legislature  from  the 

5x2,  where  an  act  relating  to  the  offense  plain  and  obvious  meaning  of  the  con- 

of  bribing  offi^rs  of  the  United  States  text  in  which  the  real  purpose  or  in^ 

provided,    that    if    any  one    shall    be  tention  of  the  legislature  is  manifest.   It 

thereof  convicted,  he  shall  be  liable  to  falls  within  the  province  of  the  courts 

indictment,  etc.,  the   words   "  shall   be  to  correct  a  merely  clerical  error  in  an 

thereof  convicted  "  were  eliminated,  on  act  of  the  assembly  when,  as  it  is  writ- 

the  ground  that  their  retention  would  ten,  it  involves  a  manifest  absurdity^ 

render  the  statute  inoperative.  and  the  error  is  plain  and  obvious." 

An  act  provided  that  '*  if  any  guar-  Brroneoiu  DeBcrlptlons  May  be  Cor^ 

dian  of  any  white  female  under  the  age  rected. — Brown    v,    Hamlett,    8    Lea 

of  eighteen  years,  or  of  any  other  per-  (Tenn.)  732  ;  Reynolds  v,  Holland,  35: 

son  under  whose  care  or  protection  any  Ark.  56;  State  r.  Orange,  32  N.  T.   L.. 

such  female  shall  have  been  confided,  49;  State  v.  Piatt,  2  S.  Car.  150;  16  Am.. 

shall  defile  her,"  etc.    It  was  held  that  Kep.  647;  Atty.  Gen'l  v,  Chicago,  etc.,. 

the  word  "of"  before  "any  other  per-  R.  Co.  35  Wis.  557;  State  xk  Timme,. 

son"  should  be  stricken  out.     State  v,  56  Wis.  423. 

Acuff,  6  Mo.  5^.  An   act  contained  a  description  of 

In  State  xk  ^easle}',  5  Mo.  91,  it  was  property  as  **  Dennis  "  Mill  property; 

held  that  the  word  *•  such  "  should  be  it,  however,  appeared  that  there  was  no 

stricken  from  the  phrase  "  if  any  such  **  Dennis  "  Mill  property,  but "  Dunn*8  "" 

person  or  persons,"  because  it  was  ap-  Mill  property,  answering  the  descrip- 

parent  that  it  had  no  reference  to  any-  tion,  and  was  clearly  that  intended  by^ 

thing  preceding  it.  the  act;  the  court  corrected  the  descrip-. 

1.  Haney    v.    State,    34     Ark.     263  tion.     Lindsley  v,  Williams,  20  N.  J., 

(■'fifth*' read  ** fourth");  Metropolitan  Eq.  93. 

Board  of  Works  v.  Steed,  8  Q^,  B.  D.  And  in  Palms  v,  Shawano  County,, 

445    (•'or"     read    **nor");  People  v.  61  Wis.  215,  the   word  "south  "in  th^ 

HoiThian,  97  111.  234  {"^ad  satisfacien'  description  of  county  boundaries  wa& 

dum  '*    read      **  ad    respondendum  ") ;  considered  a  clerical  error,  and  was  cor^ 

Jocelyn  v.  Barrett,  18  Ind.  128  ("acts"  rected  so  as  to  read  "  north."  The  court 

read  "act");  Moody©.  Stephenson,  i  said:  **The  word  '  south '  destroys  alt 

Minn.    401    ( **penal  judgments"  read  sense    of   the    description;    the    word 

"final  judgments  ");  Graham  V.  Char-  *  north  *    makes   it    sensible,   and    the 

lotte,  etc.,    R.  Co.,    64  N.    Car.  631  boundary  complete."      And    this  rule 

("venire"   read  "venue");    Gould  v,  was  stated:  "  The  court  will  inspect  the 

Wise,  18  Nev.  253  ("on"  read   **or");  whole  act,  and  if  the  true  intention  of 

Levering  v.  Philadelphia,  etc.,  R.  Co.,  the  legislature  can  be  reached,  the  false 

8  W.  &  S.  (Pa.)  459  ("or"  read  "on  ");  description  will  be  rejected  as  surplus- 

-S* /ar/tf  Hedley,  31  Cal.   109  ("witii-  age  or  words  substituted   in   place  of 

<^t"    read    "within");    Chambers  v.  those  wrongfully. used  which  will  give 

State,  25  Tex.  307  ("provisions"  read  effect  to  the  law." 

^proviso");  Burch  v.  Newbury,  10  N.  In  State  f.  Timme,  56  Wis.  425,  Cas- 

^'  374  ("  first  dav  of  Julv  "  read  **  first  soday ,  T.,  said :  "  We  agree  that  ques^ 

Mondav  in  July  *^);  Mankel  v.  U.  S.,  19  tions  of  misdescription  in  statutes,  like 

Ct.  of  Cl.  295  ("Lewis   Mankel"  read  all  other  questions  calling  for  construe- 

Louis  Mankel ").  tion,  merely  present  questions  of  intent," 

In  Lancaster  Co.  v.  Frey,  128  Pa.  St.  and  held  that  "Northern  Mechanical  and 

593)  the  word  "county  "  was  corrected  Agricultural  Society  "  in  an  act  was  a. 
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The  power  to  make  such  corrections  is  well  established,  but  it  is 
exercised  only  where  the  error  is  so  manifest  as  to  leave  no  doubt 
in  the  judicial  mind  as  to  the  actual  intent  of  the  legislature.' 

9.  Special  Classes— ^7.  Private  and  Special — (i)  In  General.— 
The  rules  of  interpretation  applicable  to  private  statutes  do  not, 
as  a  rule,  differ  from  those  applicable  to  public  and  general  acts.* 

(2)  General  and  Particular  Statutes  and  Clauses. — A  general 
law  will  not  repeal  an  earlier  special  act  by  mere  implication.' 

sufficient  description  for  "  The  Northern  The  construction  of  private  acts  is  to 
Wisconsin  Agricultural  and  Mechanical  be  governed  bj  the  principles  of  corn- 
Association."  mon  law,  and  applied  to  the  subject  in 

Mistakes  In  Codifications  and  Ckmipl-  a  manner  analogous  to  the  rules  of  in- 

latlons  May  be  Ck)rrected. — Atlanta  v.  terpretation  in  a  privates  deed  or  con- 

Gate  City  Gas  Light  Co.,  71  Ga.  zo6;  veyance.     Eton    College  v.  Bishop  of 

State  V,  Lee,  37  Iowa  404;  Mobile  Sav.  Winchester,  Lofft  401. 

Bank  i*.  Patty,  16  Fed.  Rep.  751.  Ambiguous  words  in  a  private  act  in- 

Misrecltals  of  Dates  May  be  Rejected,  corporating  a  public  company,  are  to 

—  Shrewsbury    v,    Boylston,    i    Pick,  be  construed  against  the  company  and 

(Mass.)   105.  in  favor  of  private  property.    Scales  v. 

In   Amendatory  and  Supplementary  Pickering,  4  Bing.  448;  15  E.  C.  L.  37. 

Acts,  Erroneous  References  to  Other  Acts  For  example,  statutory  provisions  as  to 

or  Sections  May  be  Corrected. — People  compensation  for  damage  in  si  local  and 

V,  King,  28  Cal.  265 ;  Murray  t'.  Hob-  personal   act  must   be   regarded  as  a 

son,  10  Colo.  66;  School  Directors  zk  contract  between  the  parties,  whether 

School  Directors,  73  111.  249;  Poock  v,  made  by  their  mutual  consent  or  forced 

Lafayette    Bldg.   Assoc.,   71    Ind.  357;  on  them  by  the  legislature.     Rothes  v, 

Winona    v,    Whipple,    24    Minn.  61 ;  Kirkcaldy,  etc.,  Waterworks  Com'rs,  7 

Blake  v,  Brackett,  47  Me.  28;  Pue  v,  App.  Cas.  707. 

Hetzell,  16  Md.  539;  Gibson  v.  Belcher,  8.  Lvn  v.  Wyn,  Bridg.  127;  Williams 
I  Bush  (Ky.)  145;  Watervliet  Turnpike  v.  Pritchard,  4  T.  R.  2;  Rex  v.  St. Pan- 
Co.  V.  McKean,  6  Hill  (N.  Y.)  616;  eras  Church,  6  Ad.  &  El.  314;  33  E. 
People  XK  Clute,  50  N.  Y.  451 ;  10  Am.  C.  L.  86;  Shepherd  v.  Hodsman,  18 
Rep.  508;  Bradbury  v,  Wagonhorst,  Q^^  B.  316;  83  E.  C.  L.  316;  Westbrook 
^4  Pa.  St.  180;  Com.  V.  Marshall,  69  v.  Blvthe,  3  El.  &  Bl.  742;  77  E.  C.  L 
Fa.  St  332;  Madison,  etc.,  R.  Co.  v.  741;  London,  etc.,  R.  Co.  T'.Limehouse 
Reynolds,  3  Wis.  287;  Custin  f.  Viro-  Board,  3  K.  &  J.  123;  Fitzgerald  v. 
qua,  67  Wis.  314;  State  v.  McCracken,  Champneys,  2  Johns.  &  H.  54;  Haw- 
42  Tex.  383;  People  v.  Hill, 3  Utah  334.  kins  v.  Gathercole, 6  De  G.  M.  &G.31; 

1.  Blanchard  v.  Sprague,  3  Sumn.  Thames  Conservancy  v.  Hall,  L.  R.,  3 
(U.  S.)  279;  De  Sentmanat  v.  Soule,  C.  P.  415;  Thorpe  v.  Adams,  L.  R^  6 
33  La.  Ann.  669;  Hicks  r*.  Jamison,  10  C.  P.  125;  Reg.  v.  Champneys,  L.  R.,  6 
Mo.  App.  35;  McConvill  v,  Jersey  C.  P.  394;  Abergavenny  r.  Brace,  L.R.* 
City,  39  N.  J.  L.  38;  Com.  v.  Bank,  3  7Exch.i4^;  Dodd8t\  Shepherd,  lExch. 
W.  &  S.  (Pa.)  177;  Ward  v.  Ward,  37  Div.  78;  Gamett  v.  Bradley,  2  Exch. 
Tex.  89;  Harrington  v.  Smith,  28  Wis.  Div.  351;  reversed  "^  App.  Cas.  944^  on 
4^\  Green  v.  Wood,  7  Q.  B.  178;  53  E.  the  ground  that,  in  the  statute  con- 
C.  L.  178;  Doe  V,  Monatt,  15  Qt  B.  strued,  the  legislature  clearly  intended 
257;  69  E.  C.  L.  256.  to    repeal  an  earlier  special   act;  but 

In   Lancaster   County  v.  Frey,   128  the  rule  itself  was  approved;  Walsall  i'. 

Pa.  St.  599,  the  court  said  :  "  The  power  London,  etc.,  R.  Co.,  4  App.  Cas.  467; 

is  undoubted,  but  it  can  only  be  exer-  Seward  t;.  The  Vera  Cruz,  10  App.  Cas. 

cised   when    the  error  is  so   manifest.  68;    per    Kay,    J.,  in  Gard    v.  Sewer 

upon  an  inspection  of  the  act,  as  to  ComVs,  28  Ch.  Div.  4S6 ;  In  re  Smith's 

preclude    all    manner    of   doubt,    and  Estate,    35   Ch.   Div.  595;  Furman  v, 

when  the   correction   will   relieve   the  Nichol,  8  Wall.  (U.  S.)*  44;  State  t?. 

sense  of  the  statute  from  an  actual  ab-  Stoll,  17  Wall.  (U.  S.)  425;  Cass  Co.  v. 

surdity  and  carry  out  the  clear  purpose  Gillett,  100   U.    S.   5S5 ;  Louisiana  v. 

of  the  legislature."  Taylor,  105  U.  S.  454;  Ex  parte  Crow 

2.  BartlettT'.Morris,9Port.(Ala.)266.  Dog,  109  U.  S.  556;  Chew  Heongr.  U. 
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8^112  U.  S.  536;    Lewis  t».  Sherman  v»  Bertram,  3  Pick.  (Mass.)  342;  Gage 

County,  I  McCrary  (U.  S.)  377;  Third  v.  Currier,  4  Pick.  (Mass.)  399;  Brown 

Nat.B'ankv.  Harrison,  8  Fed.  Rep. 721 ;  v.  Lowell,  8  Met.  (Mass.)  172;  Tracy 

Gilchrist  v.   Helena,  etc.,   R.   Co.,  47  v.  Goodwin,  ^  Allen  (Mass.)  409;  Caf- 

Fed.  Rep.  595;  Mobile,  etc.,  R.  Co.  v,  der  v.   Haynes,  7   Allen   (Mass.)  387; 

State,  29  Ala.  573;  Daughdrill  v,  Ala-  Crane  v.  Reeder,  22   Mich.  322;   State 

baxna  L.  Ins..  etc..  Co.,  31    Ala.    100;  ?'.  Archibald.  43  Minn.  328;   Mauro  v, 

Pearce  z\  Bank  of  Mobile,  33  Ala.  702;  Buffington,  26  Mo.  184;   State  v,  Mc- 

Magruder  v.  State,  40  Ala.   347;   £x  Donald,  38   Mo.  529;   State  f.  Bishop, 

farte  Selma,  etc.,  R.  Co.,  46  Ala.  245;  41  Mo.  16 ;  State  v,  Macon  County  Ct., 

Iverson  r.  State,  52  Ala.  170;  McFar-  41   Mo.  459;   State  v.  Draper,  47  Mo. 

land:'.  State  Bank,  4  Ark.  415;  ^x/^r/tf  29;   State  r*.  Fiala,  47   Mo.  310;   Mc- 

Trapnall,  6  Ark.  14;  Babcockz/.  Helena,  Vey  v.   McVey,  51    Mo.  406;  Kansas 

34  Ark.502;  Blackwel17^  State,  45  Ark.  City  f.  Johnson,  78  Mo.  661;  State  v, 

90;  Chamberlain  r.  State,  50  Ark.  132;  Green,  87  Mo.  5S3;  Manker  v.  Faul- 

Baugher  z\  Rudd,  53  Ark.  417  ;  Crosby  haber,  94  Mo.  430;  State  v.  Frazier,  98 

V.  Patch,   18   Cal.   439;    Whitaker   v.  Mo.  426;  St.  Joseph,  etc.,  R.  Co.  v.  Cud- 

Haynes,49  Cal.  596;  Wood  v.  Board  of  more,  103  Mo.  634;  Blanchard  z\  Wolff, 

Election  Com  Vs.  58  Cal.  561;  People  i    Mo.  App.  528;  State   zk    Wesleyan 

r.  Clunie,  70  Cal.  504;   Home  for  Ine-  Cemetery    Assoc.    11    Mo.    App.   570; 

briates  v,  Reis,  95  Cal.  142 ;   Schwenke  Merchants'  Ins.  Co.  v.  1 1  ill,  12  Mo.  App. 

V.  Union  Depot,  etc.,  Co.,  7  Colo.  512;  163;  State  v,  Fitzporter,  17  Mo.  App. 

Coe  V.  Meriden,  4^  Conn.  156;  Beach  271 ;  State  i\  Willard,  39  Mo.  App.  251; 

r.  Meriden,  46   Conn.   502 ;    Luke    i'.  Jackson  v.  Washington  County,  34  Neb. 

Slate,  5  Fla.  185;   Haywood  v.  Savan-  6S0;  Stonington  Sav.  Bank  v,  Davis,  14 

nah,  12  Ga.  404;   Erwin   v,  Moore,  15  N.J.  Eq.  290;  Cross  v.  Morristown,  18 

Ga.  361;  Pausch  v.  Guerrard,  67  Ga.  N.J.  Eq.  305 ;  State  v.  Branin,  23  N.J. 

319:  Montezuma  v.  Minor,  70  Ga.  191 ;  L.  484;  State  t*.  Mellick,  25  N.J.  L.  563 ; 

Ottawa  T'.  La  Salle  Co.,  12   111.  339;  State  t'.  Jersey  City,  29  N.  J.  L.  170; 

Spring  V.  Olney,  78  111.  loi ;  Covington  State  v.  Morristown,  33  N.  J.  L.   ^7 ; 

r.  East  St.  Louis,  78  111.  548;  Litchfield  State  v.  Mills,  34  N.  J.  L.  177;  State  v. 

Coal  Co.  v.  Taylor,  81   tU.  590;  Allen  Trenton,   36    N.  J.   L.   201;    State   v, 

r.  People,  84  111.504;  Gunnarssohn  v.  Com'rs,  38  N.  J.  L.  472;  North  Hudson 

Sterling,  92  111.  5(69;  East  St.  Louis  r.  R.  Co.  v.  Hoboken,  41  N.J.  L.  78;  State 

Maxwell,  99  111.  439;    Holton  t*.  Daly,  v.  Hill,  42  N.  J.  L.  351;  State  v.  Wil- 

106  111.  139;   Hyde  Park   v,  Oakwoods  liamson,  44  N.  J.  L.  165;  State  v,  Ste- 

Cemetery  Assoc.,  119  III.  141 ;  Butz  v.  venson,  44  N.-J.  L.  371;  In  re  Ever- 

Kerr,  123  111.  659;  Pana  v.  Lippincott,  greens,  47  N.   Y.   216;  In   re  Central 

3  III.  App.  473;  Braceville  v.  Doherty,  Park  ComVs,  qo  N.  Y.  493;  People  v, 

30III.  App. 645  ;  Rushville  i*.  Rushville,  Quigg.  59  N.  Y.  83;  Van  Denburgh  v. 

33  111.  App.  320;  39  111.  App.  504;  Blain  Greenbush,  66    N.    Y.    i;    People   v, 

r.  Bailey,  25  Ind.  165  ;  Waterworks  Co.  Brinkerhoff,  68  N.  Y.  259;  In  re  Dela- 

r.  Burkhart,  41  Ind.  381 ;  Evansville  v.  ware,  etc..  Canal   Co.,  69  N.  Y.  200; 

Sammers,  108  Ind.  189;  Walter  v.  State,  People  v,  Essex  County,  70  N.  Y.  220; 

105  Ind.  589;  Cole  r.  Jackson  County,  Whipple  v.  Christian,  80  N.   Y.  523; 

II  Iowa  552;  Burlington  v.  Leebrick,  McKenna  v.  Edmundstone,  91   N.  Y, 

43  Iowa  252;   Ely  v.  Thompson,  3  A.  231;  Graf  v,  Cunningham,  109  N.  Y. 

K.  Marsh.  (Kj.)  70;  Tyler  7'.  Elizabeth-  369;  Buffalo  Cemeterv  Assoc.  t\  Buf- 

town,  etc.,  R.  Co.,  9  Bush   (Ky.)   510;  falo,  118  N.  Y.  61;  I'^eople  v.  Moran, 

Com.  v.  Cain,  14  Bush  (Ky.)525;  Ad-  123  N.  Y.  254;  20   Am.  St.   Rep.  732; 

ams  Express  Co.  r.  Owensboro, 85  Ky.  Deposit  v.  Vail,  5  Hun  (N.  Y.)  315; 

265 ;  Bank  of  Louisiana  t'.  Farrar,  I  La.  Deposit  v.  Devereux,  8   Hun  (N.  Y.) 

Ann.  49;  De  Armas' Case,  10  Martin  317;  People  v.  Westchester  Countv, 40 

(La.)  172:  State  v.  Kitty,  12  La.  Ann.  Hun   (N.  Y.)  353;  New  York,  etc.,  R. 

8o>;  Beridon  v.  Barbin,  13   La.   Ann.  Co.  v.  Delaware  County,  67  How.  Pr. 

458;  St  Martin  v.  New  Orleans,  14  La.  (N.  Y.)  5;  People  v.  Edson,  52   N.  Y. 

Ann.  113;  Bond   v.  Hiestand,  20  La.  Super.  Ct.  64;  People  t/.  M vers,  33  N. 

Ann.  140;  Third  Ward  School  Dist.  v,  Y.  St.  Rep.  18;  Bergman  v.  Wolff,  33 

School  Directors,  23    La.   Ann.    158;  N.  Y.  St.  Rep.  499;  McRae  v,  Wessel, 

Statei;.Labatut,39  ^a.  Ann.  513;  State  6  Ired.  (N.  Car.)  153;  Robbins  v.  State, 

V-  Buckner.  42   La.  Ann.  74 ;   State  ik  8  Ohio  St.  191 ;  State  i\  Roosa,  1 1  Ohio 

Northern  Cent.  R.  Co.,  4^  Md.   167;  St.  16;   Fosdick  v,  Perrysburg,  14  Ohio 

Garrett  v.  Janes,  65  Md.  260 ;  Nichols  St.  472 ;  Shunk  v.  First  Nat.  Bank,  2a 
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Ohio  St.  515 ;  State  z\  Newton,  26  Ohio  In  Seward  v.  The  Vera  Cruz,  10  App. 

St.   206;    Com'rs  v.   Board  of  Public  Cas.  68,   Selborne,  L.  C,  said:    **If 

Works,  39  Ohio  St.  628;  State  v.  Darke  anything  be  certain,  it  is  this,  that  where 

County,  43  Ohio  St.  315;  State  v.  Stur-  there  are  general  words  in  a  later  act 

gess,  10  Oregon  58;  Brown  v.  County  capable  of  reasonable  and  sensible  ap* 

Corners,  21  Pa.  St.  39;  Omit  v.  Com.,  21  plication  without  extending  them  to  s 

Pa.  St.  426;  Dyer  v.  Covington  Tp.,  28  subject  specially  dealt  with  by  earlier 

Pa.  St.  186;  Jefferson  County  v,  Reitz,  legislation,  you  are  not  to  hold  that  ear- 

56  Pa.  St.  44;  Bounty  Accounts,  70  Pa.  Her  and  special  legislation  indirectly  re- 

St.  92;  Rounds  V.  Way  mart,  81  Pa.  St.  pealed,  altered  or  derogated  from,  mere- 

395;  Kilgore  v.  Com.,  94  Pa.  St.  495;  ly  by  force  of  such  general  words,  with- 

Com.  V.  Erie  R.  Co.,  98  Pa.  St.  127;  out  any  indication  of  a  particular inten- 

Rhein  Bldg.  Assoc,  v.  Lea,  100  Pa.  St.  tion  to  do  so." 

210;  Seifried  v.  Com.,  loi  Pa.  St.  200;  Where  there  is  an  act  of  Parliament 
Com.  T'.  Judges,  102  Pa.  St. 228;  Harris-  which  deals  in  a  special  way  with  a 
burg  7^  Sheck,  104  Pa.  St.  53;  Lacka-  particular  subject-matter,  and  that  is  fol* 
wanna  County  v,  Stevens,  105  Pa.  St.  lowed  by  a  general  act  of  Parliament 
465;  Dick's  Appeal,  106  Pa.  St.  589;  which  deals  in  a  general  way  with  the 
Dunlap  V,  Com.,  108  Pa.  St.  607 ;  Mai-  subject-matter  of  the  previous  legisla- 
lory  t;.  Reinhard,  115  Pa.  St.  25;  Evans  tion,  the  court  ought  not  to  hold  that 
V.  rhillipi,  117  Pa.  St.  226;  2  Am.  St.  general  words  in  such  a  general  actef- 
Rep.  655;  Rymer  v.  Luzerne  County,  feet  a  repeal  of  the  prior  and  special 
142  Pa.  St.  108;  Providence  v.  Union  legislation,  unless  it  can  find  some  refer- 
R.  Co.,  12  R.  I.  473;  State  v.  Young,  30  ence  in  the  general  act  to  the  prior  and 
S.  Car.  399;  Ellis  v,  Batts,  26  Tex.  703;  special  legislation,  or  unless  effect  can- 
Cascades  R.  Co.  V,  Sohns,  i  Wash,  not  be  given  the  provisions  of  the  gen- 
Ter.  557;  Tacoma  Land  Co.  v.  Pierce  eral  act  without  holding  that  there  was 
County,  I  Wash.  485 ;  Northern  Pac.  such  repeal.  In  re  Smith's  Estate,  35 
R.  Co.  V.  Haas,  2   Wash.  376;  Conley  Ch.  Div.  595. 

V.  Calhoun  County,  2  W.  Va.  420;  The  reasons  of  this  rule  are  well 
Chesapeake,  etc.,  R.  Co.  v.  Hoard,  16  stated  in  Fitzgerald  v.  Champneys,  2 
W.  Va.  270;  Mason  v.  Harper's  Ferry  Johns.  &  H.  54,  per  Wood,  V.  C:  "In 
Bridge  Co.,  17  W.  Va.  396 ;  Powell  v.  passing  a  special  act,  the  legislature  had 
Parkersburg,  28  W.  Va.  698 ;  Sturm  v.  their  attention  directed  to  the  special 
Fleming,  31  W.  Va.  701 ;  Mead  v.  Bag-  case  which  the  act  was  meant  to  meet» 
nail,  15  Wis.  156;  Walworth  County  v.  and  considered  and  provided  for  all  the 
Whitewater,  17  Wis.  193' Janesville  v.  circumstances  of  that  special  case;  and 
Markoe,  18  Wis.  351.  having  so  done,  they  are  not  to  be  con- 
In  Foster's  Case,  1 1  Rep.  63a,  it  was  sidered  hy  a  general  enactment,  passed 
said  :  "  It  must  be  known  that,  foras-  subsequently,  and  making  no  mention 
much  as  acts  of  Parliament  are  estab-  of  any  such  intention,  to  have  intended 
lished  with  such  gravity,  wisdom,  and  to  derogate  from  that  which  by  their 
universal  consent  of  the  whole  realm,  own  special  act  they  had  thus  carefully 
for  the  advancement  of  the  common-  supervised  and  regulated." 
wealth,  they  ought  not,  by  any  con-  Where  a  privilege  has  been  granted 
strained  construction  out  of  the  general  by  an  act  of  Parliament,  it  cannot  be 
and  ambiguous  words  of  a  subsequent  taken  away  without  a  direct  repeal  of 
act,  to  be  abrogated."  that  act,  or  inference  from  another  so 
In  Lyn  v,  Wvn,  Bridg.  127,  it  was  strong  of  intention  to  take  it  away  as  to 
said  that,  '*  The  law  will  not  allow  the  authorize  the  court  to  say  the  two  acts 
exposition  to  revoke  or  alter  by  con-  cannot  stand  together.  Walsall  i'.  Lon- 
structionofgeneral  words  any  particular  don,  etc.,  R.  Co.,  4  App.  Cas.  467. 
statute,  where  the  words  may  have  their  Mere  general  words  in  a  subsequent 
proper  operation  without  it."  affirmative  statute,  not  referring  ex- 
The  general  principle  to  be  applied  to  pressly  to  a  former  specific  statute,  are 
the  construction  of  a  statute  is,  that  a  not  sufficient  to  effect  a  repeal  of  the 
general  act  is  not  to  be  construed  to  re-  former  statute,  if  both  statutes  can  stand 
peal  a  previous  particular  act,  unless  together;  nor  will  the  mere  mention  in 
there  is  some  express  reference  to  the  a  subsequent  statute  of  an  intention  to 
previous  legislation  on  the  subject,  or  repeal  a  former  special  statute,  operate, 
unless  the  two  acts  are  necessarily  in-  by  implication,  to  repeal  the  former 
consistent.  Thorpe  v,  Adams,  L.  R.,  6  statute ;  in  order  to  accomplish  such  re- 
C.  P.  125.  peal,  there  must  be  a  clause  to  thate6- 

424 


ud Oonitnietloa.    STATUTES.  Bpacial CltiiW. 

feet  in  the  later  statute.    Mahonejr  v,  the  local  circumstances  of  one  countj 

Wright,  lo  Ir.  C.  L^  N.  S.  420.  has  made  necessary/' 

In  State  v.  StoU,  17  Wall.  (U.  S.)  Rarely,  if  ever,  does    a  case   arise 

425,  it  was  said  by  Hunt,  J.:  **  The  pro-  where  it  can  justly  be  held  that  a  gen- 

▼isions  of  the  special  charter  or  special  eral  statute  repeals  a  local  act  by  mere 

authority  derived  from  the  legislature,  implication.     Mallory  v.  Reinhard,  X15 

are  not  afi*ected  by  general  legislation  Pa.  St.  25. 

on  the  subject.  The  two  are  to  be  The  repeal  of  a  special  statute  passed 
deemed  to  stand  together;  one  as  the  for  a  special  purpose  must  be  either  ex- 
general  law  of  the  land,  the  other  as  the  press,  or  the  manifestation  of  the  legis- 
law  of  the  particular  case.''  lative  intent  to  repeal  must  be  so  clear 
A  special  act  is  not  modified  or  con-  as  to  be  equivalent  to  an  express  direc- 
trolled  by  a  subsequent  general  act  upon  tion.  Com.  v*  Richmond,  etc.,  R.  Co., 
the    same    subject,    unless    the    latter  81  Va.  355. 

clearly  manifests  on  its  face  such  an  in-  In   Chesapeake,  etc.,   R.   v.   Hoard,, 
tention.    Mobile,  etc.,  R.  Co.  v.  State,  16  W.  Va.  279,  Moore,  J.,  said  :  **Itap- 
29  Ala.  573.                   *  pears  to  be  well  settled  that  a  statute^ 
Laws  of  local  and  special  application  general  in  its  terms  and  without  nega- 
are  never  to  be  deemed   repealed   by  tive  words,  will   not  be   construed  to 
general  legislation,  except    upon    the  repeal,  by  implication,  the  particular 
most  unequivocal  manifestation  of  an  provisions  of  a  former  one,  which  are 
intent  to  that  effect  by  language  show-  special  in  their  application  to  a  particu- 
ing  that  the  attention  of  the  legislature  lar  case,  or  class  of  cases,  unless  the 
was  called  to  the  special  act,  and  that  repugnancy  be  so  glaring  and  irrecon- 
the  general  act  was  intended  to  embrace  cilable  as  to  indicate  the  legislative  in- 
the  special  cases;  and  the  mere  fact  that  tention  to  repeal." 
the  general  act  contains  a  clause  re-  IlliutratlonB — A   partial  exemption 
pealing  acts  inconsistent  with  it,  does  from  the  payment  of  rates  for  borough 
not   diminish   the   force   of  this   rule,  improvement  purposes,  conceded  by  a 
Home  for  Inebriates  V.  Reis,  95  Cal.  142.  local  act,  was  not  taken  away  by  the 
A  special  statute  providing  for  a  par-  mere  passing  of  general  public  acts  for 
titular  case  or  application  to  a  particu-  similar  purposes.     Walsall  v,  London^ 
lar  locality,  is  not  repealed  by  a  statute  etc.,  R.  Co.,  4  A  pp.  Cas.  467. 
general  in  its   terms  and   application.  Where  a  statute  authorized  the  county 
unless  the  intention  of  the  legislature  commissioners  to  build  and  keep  in  re- 
to  repeal  or  alter   the  special   law  is  pair  county  buildings,  and  to  borrow 
manifest,  although   the   terms  of   the  money  under  certain  conditions  for  that 
general  act  would,  if  taken  strictly  and  purpose,  and  a  subsequent  statute  pro- 
but  for  the  special    law,  include   the  vided  for  issuing  county  bonds  to  aid  in 
cases  provided  for  by   it.     Van  Den-  building  railroads  and  other  works  of 
Wgh   r.  Greenbush,  66  N.  Y.  1,  af-  internal  improvement,  it  was  held  that 
frming  ^  Hun  (N.  Y.)  795.  Especially  although  courthouses  are  works  of  In- 
is  this  true  where  both  acts  were  before  ternal  improvement,  3'et  inasmuch  as- 
the  legislature  at  the  same  time  and  their  erection  had  been  provided  for  by 
passed  at  the  same  session.     Deposit  v,  the  first-named  act,  they  were  not  em- 
Vail,  5  Hun  (N.  Y.)  315;  Mead  v. Bag-  braced  within  the  general  terms  of  the 
nail,  15  Wis.  156.  latter.     Lewis  v.  Sherman  County,  z 

It  is  a  well-settled  rule  that  "a  stat-  McCrary  (U.  S.)  377. 

ute  general  in  its   terms   and  without  The  provision  of  the  Missouri  con- 

negative  words  will  not  be  construed  to  stitution  defining  the  qualifications  of 

repeal,  by    implication,  the   particular  voters,  but  making  no  reference  to  reg- 

provisions  of  a  former  one  which  are  istration,  did  not  repeal  that  part  of  a 

special  in  their  application  to   a  par-  special  act  incorporating  a  city,  which 

ticuiar  case,  or  class  of  cases,  unless  provided  for  the  registration  of  voters 

the  repugnancy  be  so  glaring  and  ir-  at  city  elections.     State  v.  Frazier,  98- 

reconcilable  as  to  indicate  the  legisla-  Mo.  426. 

tive  intention  to  repeal."  Robbins  v.  Where  an  act  provides  for  a  munici- 
State,  8  Ohio  St.  191.  pal  government  and  the  creation  of  a 
In  Seifried  v.  Com.,  loi  Pa.  St.  200,  special  jurisdiction,  and  every  part  of 
Trunkey,  J.,  said  :  *'  It  is  against  rea-  the  enactment  is  designed  to  make  a 
son  to  suppose  that  the  legislature,  in  part  of  the  complete  whole,  and  all  to- 
framing  a  general  system  for  the  state,  gether  constituting  an  entire  system 
faUended  to  repeal  a  special  act  which  perfect  in  itself,  such  act  is  not  anected 
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But  where  the  later  general  act  is  necessarily  inconsistent  with 

the  prior  special  act,  or  with  the  special  provisions  of  an  earlier 
act,  the  legislature  must  be  deemed  to  have  intended  to  repeal 
the  special  law.^     Particular  or  specific  words  or  provisions  will 

by  a  later  statute  deecribing  the  juris-  Williams,  36  Ch.  Div.  577;  Garnetttr. 

diction  of  an  appellate  court  by  general  Bradley,  3  App.  Ca8.944;  Mersey  Docks 

rules  having  no  reference  to  special  and  x),  Lucas,  8  App.  Cas.  891 ;  Union  Pac. 

particular  enactments  covering  special  R.  Co.  v,  Cheyenne,  113  U.  S.  516; 

cases.     In  re  Central  Park  Com'rs,  50  Louisville  Water  Co.  v,  Clark,  143  U. 

N.  Y.  497.  S.  11;  Maxwell  f.  State,89  Ala.  150; 

A  special  act  passed  for  the  benefit  of  Davis  v.  Railway,  53  Ark.  117;  State 

a  municipality,  authorizing  it  to  bring  v.Conkling,  igCal.  501;  People  v.  Burt, 

actions  for  penalties  for  violation  of  the  43  Cal.    560;    People    v.    Sargent,  44 

provisions  of  the  act  as  to  the  sale  of  Cal.    430;    Eraser    v.    Alexander,    75 

liquor,  is  not  repealed,  by  implication,  Cal.  147 ;  People    -v.   Henshaw,  76  Cal. 

by   a  general  act  passed  at  the   same  436;  Ex  parte  Ah  You,  82  Cal.  339; 

session  of  the  legislature  for  the  sup-  Kennedy  t*.  Board  of  Education,  82  Cal. 

pression  of  intemperance,  directing  that  483 ;  McGivney  v.  Pierce,  87  Cat.  124; 

the  overseers  of  the  poor  shall  sue  to  Pausch  v,  Gue'rrard,  67  Ga.  319;  Mon> 

recover  penalties  provided   for  in   the  tezuma  v.  Minor,  70  Ga.  191 ;  Spring  v. 

general  act.     Deposit   v.  Vail,  5"  Hun  Olney,  78  111.  loi ;  Allen  v.  People,  84 

(N.  Y.)  310.  111.  502 ;    Water  Com'rs  v.  Conkling, 

In  England  W  seems  to  be  well  set-  113  III.  340;  Dutton  v.  Aurora,  114  III. 

tied  that  a  general   act  will  not  super-  138;  Culbertson  v,  Fulton,  127  III.  41; 

sede  a  particular  custom.  Rex  v.  Pugh,  Waterworks  Co.  v.  Burkhart,  41  Ind. 

Dougl.  188;  Simon  T'.  Moss,  2B.&  Aid.  381 ;  De  Armas'  Case,  10  Martin  (La.) 

543;  Leicester  v.  Burgess,  5  B.  &  Ad.  172;   State  v,  Kitty,  12   La.  Ann.  80c; 

246;  27  E.  C.  L.  75;  Rex  T'.  St.  James*  Beridon   v.  Barbin,  13   La.  Ann.  458; 

Church,  5  Ad.  &  El.  391 ;  31  E.  C.  L.  Bond  v.  Hiestand,  20  La.  Ann.  140; 

362;  Green   v.  Reg.,  i   App.  Cas.  513.  State  v.  Laba tut,  39  La.  Ann.  513;  State 

But  see  r^«/r«   Rex  v,   Hogg,   i  T.  R.  -ir.  Buckner,  42   La.  Ann.  74;   Starbird 

721;    Dunbar    v.  Roxburgh,    3   C.    &  v.  Brown,  84   Me.   238;   Frederick  v, 

F.  354.  Groshon,  30  Md.  436 ;  State  i\  Northern 

In  several  cases,  too,  certain  customs  Cent.  R.  Co.,  44  Md.  131 ;  Willing  v, 
of  London  have  been  held  to  be  super-  Bozman,  52  Md.  44 ;  State  v,  Falken- 
seded  by  general  laws.  See  Salters  Co.  ham,  73  Md.  463;  Howe  v.  Stark- 
^.  Jay^  3  ^  B.  109;  43  E.  C.  L.  654;  weather,  17  Mass.  240;  Brown  r.  Low- 
Reg.  r.  London,  13  G[^  B.  i;  66  E.  *C.  ell,  8  Met.  (Mass.)  172;  Tracy  r.Good- 
L.  1;  Merchant  Tailors  t'.  Truscott,  11  win,  5  Allen  (Mass.)  409;  State  v. 
Exch.  855.  This  rule  has  no  applica-  Pea  re  y,  44  Mo.  150;  Pacific  R.  Co.  f. 
tion  in  the  United  States^  as  these  cus-  Cass  County,  53  Mo.  17 ;  State  v.  Sev- 
toms  seem  to  be  unknown  to  American  erance,  5s  Mo.  378;  State  v.  Dallas 
law.  County  Ct.,  72   Mo.  329;    Manker  v. 

For  the  application  of  this  rule  to  Faulhaber,94Mo.  430;  Statet».  Frazier, 

charters  of  municipal  corporations,  see  98  Mo.  426;   Pool  v.  Brown,  98  Mo. 

Municipal   Corporations,  vol.  15,  675;   State  r.    Bennett,  102  Mo.  356; 

p.  974.                                                          '  St.  Joseph,   etc.,  R.  Co.  v.  Cudmore, 

1.  Rex  V.  Poor  Law  Com'rs,  6  Ad.  103   Mo.  634;    Blanchard   v.    Wolff,  i 

&  EI.48;  33  E.  C.  L.   11;  Great  Cent.  Mo.  App.  528;  State  r.  WesleyanCcm- 

Gas.  Consumers'  Co.  v,  Clarke,   13  C.  etery  Assoc,  11  Mo.  App.  570;  States. 

B.  N.  S.  83S  ;  106  E.  C.  L.  837;  Parry  v.  Fitzporter,  17  Mo.  App.  271 ;  Mechan- 

Croyden  Commercial,  etc.,  Gas  Co.,  11  ics',  etc.,  Bank  z\   Bridges,  30  N.J.  L 

C.B.N.S.579;  103  E.C.L.  578;  nj^rw?^  112;  State  v.  Miller,  30  N.   T.  L.  368; 

on  appeal,  15  C.  B.  N.  S.5'68;  log  E.  C.  86  Am.  Dec.  188;  State  r.  Mills,  34  N. 

L.  566;  Duncan  r.  Scottish,  etc.,  R.Co.,  J.  L.  177;  State  v,  Com'rs,  37  N.  J.  L« 

2  So.  App.  20;  Stuart  v.  Jones,  i  El.  &  228;  State  v,  Williamson,  44  N.  J.  L. 

Bl.  23;  72   E.  C.   L.  22;  Bramston   v,  165;  Brown  v.  Mullica  Tp.,  48N.  J.  L- 

•Colchester,  6  El.  &  Bl.  246;  Thorpe  v.  449;  State  v.  Camden,  50  N.  J.  L.  87; 


Adams,  L.  R.,  6  C.  P.  125 ;  Reg.  v.  State  v.  East  Orange,  50  N.  J.  L.  354J 
Champneys,  L.  R.,  6  C.  P.  394  ;  Luck-  Havnes  v.  Cape  May,  52  N.  J.  L.  180; 
craft  V,  Pridham,  6  Ch.  Div.  205;  In  re     Sta*te  v.  Harrington  Tp.  (N.  J.  1892),  33 


latarpretetim  and  Conitriietion.    STA  TUTES.  Special  Glaisei. 

Atl.  Rep.  666;  Harrington  v.  Trustees,  raent  with  the  view  of  embracing  every 
10  Wend.  (N.  Y.)  547;  People  v.  Essex  case  (including  that  special  case)  em- 
County.  70  N.  Y.  228;  McKenna  v,  braced  within  the  provisions  of  the 
Edinundstone,  91  N.  Y.  231;  People  v.  prcTlous  act.  That  is  to  say,  it  does  not 
Jaehne,  103  N.  Y.  182 ;  People  v.  West-  necessarily  follow  that  the  previous  act 
Chester  County,  40  Hun  (N.  Y.)  353;  is  to  remain  standing  notwithstanding 
New  York,  etc.,  R.  Co.  v.  Delaware  the  general  provision  in  a  subsequent 
County,  67  How.  Pr.  (N.  Y.)  5;  Rob-  act,  if  it  is  found  on  the  consideration 
bins  V.  State,  S  Ohio  St.  191;  Fosdick  of  the  acts  that  such  is  not  the  intention 
t'.  Perrysburg,  14  Ohio  St.  472  ;  Knox  of  the  legislature."  See  also,  In  re  Wil- 
County  V.  McComb,  19  Ohio  St.  320;  Hams,  36  Ch.  Div.  577. 
Shunk  V,  First  Nat.  Bank,  22  Ohio  St.  In  People  t;.  Jaehne,  103  N.  Y.  182, 
515;  Ex  parte  Van  Hagan,  25  Ohio  St.  it  was  said,  by  Andrews,  J.  :  "  It  will  be 
426;  State  V.  Newton,  26  Ohio  St.  206;  found,  I  think,  on  examining  the  cases 
Nusser  r.  Com.,  2^  Pa.  St.  126;  Keller  in  which  courts  have  held  that  a  spe- 
V,  Com.,  71  Pa.  St.  413;  Seifried  v,  cial  law  was  not  repealed  by  a  subse- 
Com.,  loi  Pa.  St.  200;  Cumru  Tp.  v.  quent  general  law  on  the  same  subject, 
Poor  Directors,  112  Pa.  St.  268;  Com.  that  they  are,  as  a  general  rule,  cases 
V.  McCandless  (Pa.  1888),  12  Atl.  Rep.  where  the  legislature  was  not  dealing 
440;  Cascades  R.  Co.  v.  Sohns,  i  directly  with  the  subject  of  the  prior 
Wash.  Ter.  557 ;  Tacoma  Land  Co.  v.  law,  and  it  was  not  in  the  mind  of  the 
Pierce  County,  i  Wash.  485 ;  Northern  legislature  when  the  general  law  was 
Pac.  R.  Co.  V.  Haas,  2  Wash.  376;  Ma^  enacted,  or  where  the  special  law  was 
sonr.  Harper's  Ferry  Bridge  Co.,  17  W.  part  of  the  system  of  local  administra- 
Va.  396;  Sturm  v.  Fleming,  31  VV.  Va.  tion,  or  where  it  was  possible  to  assign 
701;  Kellogg  z^  Oshkosh,  14  Wis.  623.  a  reasonable  motive  for  retaining  the 
In  Garnett  v,  Bradley,  3  App.  Cas.  special  and  peculiar  provisions  of  the 
952,  Lord  Hatherley  said:  "When  an  special  act,  notwithstanding  the  enact- 
act  of  Parliament  repeals  a  preceding  ment  of  a  subsequent  general  rule  cov- 
act  which  relates  to  certain  definite  ering  the  same  subject."  Accordingly 
subject-matter  distinctly  laid  down  for  the  court  held,  Rapallo  and  Earle,  J.J., 
the  guidance  of  those  who  are  to  be  dissenting,  that  section  72  of  the  Penal 
operated  upon  by  the  act  of  Parliament  Code,  punishing  the  crime  of  bribery, 
in  that  special  matter,  or  to  a  particu-  repealed  section  58  of  the  New  York 
lar  class  of  persons  who  are  to  be  either  City  Consolidation  act  providing  for 
protected,  or  it  may  be,  affected  ad-  the  sa/ne  offense  within  the  city  of 
versely  by  a  particular  clause   of  the  New  York. 

enactment,  then  the  legislature  is  pre-  A  general  law  applicable  to  the  entire 
sumed  to  have  had  that  very  special  state  will  not  modify  or  repeal  a  special 
subject-matter  and  that  very  special  act,  unless  by  express  words,  or  neces- 
clas?  of  persons  in  contemplation  when  sary  implication.  But  there  is  no  rule 
the  subsequent  statute  was  passed;  and  of  law  prohibiting  a  repeal  of  a  special 
if  there  was  a  general  act  subsequently  act  by  a  general  one,  nor  is  there  any 
passed,  the  generality  of  which  was  principle  forbidding  such  repeal  with- 
large  enough,  so  far  as  words  go,  to  out  use  of  express  words  declaratory  of 
comprehend  the  particular  matter  dealt  the  legislative  intent  to  repeal  the  prior 
■with  in  the  previous  enactment,  it  will  law.  The  question  is  always  one  of  in- 
be  considered  whether  or  not,  as  re-  tention,  and  the  purpose  to  abrogate 
gards  the  persons  who  are  to  be  af-  the  particular  enactment  by  a  later 
fected  or  protected  by  the  act,  persons  general  enactment,  is  sufficiently  mani- 
who  are  not  in  any  way  mentioned  or  fested  when  the  provisions  of  both  can- 
specified  by  the  subsequent  general  act  not  stand  together.  State  v.  William- 
are  to  be  injuriously  affected  b}'  an  ad-  son,  44  N.  J.  L.  167;  State  v,  Comr's, 
verse  enactment,  or  deprived  of  a  bene-  37  N.  J.  L.  228. 

fit  they  are  entitled  to  under  a  previous  A  general  law,  enacted  to  carry  out  a 
€nactment.  And  in  that  case  the  court,  constitutional  provision,  supersedes, 
in  construing  the  subsequent  general  and  by  implication  repeals,  every  pri- 
act  of  Parliament,  would  expect  to  find  vate  or  special  law  inconsistent  there- 
something  or  other  pointing  out  that  with.  Cumru  Tp.  xk  Poor  Directors, 
the  intention  of  the  legislature  had  been  112  Pa.  St.  268  (opinion  of  trial  judge), 
turned  towards  the  former  special  en-  niUBtratloiiB. — The  provisions  of  the 
actmenl,  and,  in  passing  the  general  Netv  Jersey  act  of  March  24,  1885, 
•ct,  that  It  had  made  the  new  enact-  regarding  the  building  of  main  sewere 
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control  also  the  general  words  or  provisions  of  the  same  act.* 
And  the  rule  is  the  same  when  the  general  terms  occur  in  another 

by  cities  and  the  condemnation  of  lands  not  control  the  specific  enactments;  as, 

therefor,   supersede  special  provisions  if  an   act  of  Parliament  authorized  a 

in   city  charters  on  the  same  subject,  corporation  to  sell  a  particular  piece  of 

except  in  so  far  as  they  are  retained  or  land,  and  by  a  subsequent  general  clause 

adopted  by  the  act.  State  t;.  Jersey  City,  in  the  act  it  was   declared  that  nothing 

54  N.  J.  L.  49.  therein  contained  should  authorize  the 

A  general  act,  prescribing  the  punish-  company  to  sell  any  land,  the  general 

ment  of  a  specific  offense  throughout  clause  would  not  control  the  pariicular 

the  state,  operates  as  a  repeal  of  a  pub-  enactment,  which  would  take  effect  not- 

lic  local  act  prescribing  a  different  pen-  withstanding  the  prior  exception  was 

alty  for  a  particular  locality.     Nusser  not  clearly  and   distinctly  expressed  in 

V,  Com.,  25  Pa.  St.  126.  the  general   clause."     Chioted  in  State 

1.  Standon  v.  Oxford  University,  W.  v.  Trenton,  38  N.  J.  L.  07,  where  Van 

Jones    17,   26;  Rex   v.   Archbishop   of  Syckel,  J.,  added:  "  When  the  intention 

Armagh,  8  Mod.  8;  De  Winton  v,  Bre-  of  the  law -giver  which  is  to  be  sought 

con,  26  Beav.  533;  Taylor  i'.  Oldham,  4  after  in  the  interpretation  of  the  statute, 

Ch.  Div.  395;  Atty.  GenM  t^.Lamplough,  is  specifically  declared  in  a  prior  section 

3  Exch.  Div.  214;  Pennington  V.  Coxe,  2  as  to  a  particular  matter,  it  must  pre- 

Cranch  (U.  S.)  52;  Adams  v.  Woods,  2  vail  over  a  subsequent  clause  in  gcn- 

Cranch  (U.  S.)  341;  U.  S.  v.  Buffalo  eral  terms  which  might,  bv  construc- 

Park,   16  Blatchf.  (U.  S.)  190;  Seeley  tion,  conflict  with  it.     The*  legislature 

r.  Koox,  2  Woods  (U.  S.)  370;  U.  S.  t;.  must   be   presumed    to   have  intended 

Garretson,  42  Fed.   Rep.  22;  People  v.  what   it  expressly   stated,   rather  than 

Wells,  II  Cal.  329;  Pittsburgh,  etc.,  R.  that  which  might  be  inferred  from  the 

Co.  V,  Vining,  27  Ind.  518;  Covington  use  of  general  terms." 

V.   McMickle,    18  B.  Mon.  (Ky.)  262;  General  provisions  in  an  act  of  Parlia- 

Rogers  v.  Beiller,  3  Martin  (La.)  672;  ment  do  not  override  special  provisions. 

St.  Martin  t'.  New  Orleans,  14  La.  Ann.  So  that  where  an  act  contains  special 

114;  Stockett  v.  Bird,  18  Md.484;  State  provisions   as   to   particular   property, 

V,  Green,  24  Mo.  App.  227 ;  McCann  r.  they  must  be  read  as  exceptions  to  the 

McLennan,  2   Neb.   2S6;   Albertson  v.  general   provisions,  whether  contained 

State,  9  Neb.  429 ;    Richardson  County  in  the  same  or  any  other  act.    Taylor 

V,  Miles,  14  Neb.  311 ;  People  r.  Krank,  v.  Oldham,  4  Ch.  Div.  395. 

46  Hun  (N.  Y.)  636;  State  v.  Trenton,  Where  special  words  are  followed  by 

38  N.J.  L.  64;    Hoey  r.  Gilroy,  129  N.  general  words  in    any  statute,  any  sub- 

Y.  132;  Felt  V,  Felt,  19  Wis.  193;  State  ject-matter  which  is  aptly  described  by 

V.  Goetze,  22  Wis.  350.  the  special   words    comes    within  the 

If  a  particular  thing  be  given  or  lim-  purview  of  the  statute  by  force  of  the 

ited  in  the  preceding  part  of  a  statute,  special   words   and  not  of  the  general 

this  shall  not  be  taken  away  or  altered  words.     If,  therefore,  special  words  are 

by  any  subsequent  genera  I  words.  Stan-  repealed,  the   subject-matter  ceases  to 

don  V.  Oxford  University,  W.  Jones  26.  be  within  the  purview  of  the  statute. 

Where  an  act  expresses  a  general  in-  though  aptlv  described   by  the  general 

tention,  and  also  a  particular  intention  words   in   tfie   absence   of  the   special 

incompatible   with    the   general  inten-  words.     Atty.   Gen'l   r.  Lamplough,  3 

tion,  the   particular   intention  is  to  be  Exch.  Div.  214.     The  facts  of  this  case 

considered  in  the  nature  of  an  excep-  well   illustrate   the    point :     A  statute 

tion.     Churchill  v.  Crease,  5  Bing.  180;  imposed  a  stamp  duty  on  a  number  of 

15  E.  C.  I/.  409.  articles  specifically  named  in  the  sched- 

In  De  Winton  v.  Brecon,  26  Beav.  ule,  and,  among  others,  "on  waters, 
533i  the  master  of  the  rolls  held  that,  i^ideliat,  all  artificial  mineral  waters, 
"where  an  act  of  Parliament  contains  and  all  waters  impregnated  .  .  . 
two  sets  of  provisions,  one  giving  spe-  with  carbonic- acid  gas.  and  all  com- 
cific  and  precise  directions  to  do  partic-  positions  in  a  liquid  or  solid  state,  to 
ular  things,  and  the  other,  in  general  be  used  for  the  purpose  of  compound- 
terms,  prohibiting  certain  acts  which  ing  or  making  any  of"  such  waters; 
would,  in  the  general  sense  of  the  words  and  also  by  a  general  clause  at  the 
used,  include  the  particular  acts  before  end  of  the  schedule,  on  "  all  other 
authorized,  then  the  general  clause  does  .    .    .    waters  "  to  be  used  as  medicine. 
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Statute,*  regardless  of  priority  of  enactment.*  For  example,  in 
construing  revenue  laws,  general  provisions  imposing  duties, 
though  sufficiently  broad  to  cover  an  article  specifically  taxed, 
will  not  affect  the  specific  provision,  when  contained  in  the  same 

A  later  statute  repealed  so  much  of  the  might  otherwise  be  broad  enough  to 

former  act    as  was  contained   in   the  include  it. 

words  commencing  **  waters,  videlicet^        1.  Churchill  v.  Crease,  5  Bing.  180 ; 
It  was  held   that  a  composition  sold  in  15  E.  C.  L.  409;  Mahoney  v»  Wright, 
solid  state  and  containing  three  ingre-  10  Ir.  C.  L.  N.  S.  420;  Newcastle  v, 
dients,  one  of  which  was  a  medicine,  and  Morris,  L.  R.,  4  H.  L.  661 ;  Taylor  v, 
the  other  two  being  added   to  evolve  Oldham,  4  Ch.  Div.  395;  Doggett  v, 
carbonic-acid    gas    when    it  was  dis-  Walter,  15  Fla.  355 ;  Gunnarssohn  v, 
solved  in  water,  was  taxable  as  such  by  Sterling,  92  111.  5^;  Titcomb  v.  Union 
the  special  clause,  and,  on  repeal  there-  Marine,  etc.,   Ins.   Co.,  8   Mass.  326; 
of,  did  not  become  taxable  under  the  Finney  v.  Brant,  19  Mo.  42;  St.  Louis 
general  clause.  v.  Alexander,  33  Mo.  508 ;  Albertson  v. 
In    Hoey  V.   Gilroy,  129  N.  Y.    138,  State,  9  Neb.  429;  Richardson  County 
O'Brien,  J.,  said  :  "  When  a  statute  con-  r.  Miles,  14  Neb.  311. 
tains  two  distinct  provisions,  one  being        A  particular  provision  of  the  Bank- 
specific,  with  precise  directions  to  do  a  ruptcy   act  of  1849  rendered   traders, 
particular  thing  or  permit  it  to  be  done,  having  privilege  of  Parliament,  liable 
and  the  other  generally  prohibiting  cer-  to  the  bankruptcy  laws,  but  the  privi- 
tain  acts  which  in  their  general  sense  lege  of  freedom   from  personal  arrest 
include  the  particular  thing  authorized  was  expressly  reserved  to  them.    The 
by  the  direction,  the  general  prohibitive  act  of    1861    made    all   debtors  (non- 
cfause  does  not  control  the  specific  au-  traders  as  well  as  traders)  liable  to  the 
thority.  When  a  general  intention  is  ex-  bankruptcy  laws,  but  nothing  was  said 
pressed,  and  also  a  particular  intention,  in  the  act  to  reserve  to  debtors,  who 
incompatible  with  the  general  intention,  had  privilege  of  Parliament,  their  free- 
the  particular  intention  is  t^o  be  consid-  dom  from  personal  arrest.     It  was  held 
ered  in  the  nature  of  an  exception."  that  the  provision  of  the   Bankruptcy 
In  construing  a  statute  containing  a  act  of  1849,    reserving  freedom   from 
general  enactment  and  also  a  particular  personal  arrest,  applied  to  the  persons 
enactment,  the  effort  must   be,  in  the  designated  by  the  act  of  1861.     New- 
first  instance,  to  harmonize  all  the  pro-  castle  v.  Morris,  L.  R,  4  H.  L.  661. 
visions  of  the  statute  by  construing  all        3.  General  and  specific  provisions  in 
parts  together;  and  it  is  only  when,  on  apparent  contradiction,  whether  in  the 
such  construction,  the  repugnancy  of  same  or  different  statutes,  and  without 
specific  provisions   to  the  general  Ian-  regard  to  priority  of  enactment,  may 
guage  is  plainly  manifested  that  the  in-  subsist  together,  the  specific  qualifying 
tent  of  the  legislature,  as  declared  in  the  and  supplying  exceptions  to  the  gen- 
general  enacting  part,  is  superseded,  eral.  Townscnd  v.  Little,  109  U.S.  504. 
State  V,  ComVs,  37  N.  J.  L.  228.  A  general  affirmative  statute  does  not 
In  Felt  V,  Felt,  19   Wis.  193,  it  was  repeal  a  prior  particular  statute,  or  par- 
held  that  a  section  which  covered  a  ticular  provisions  of   a  prior   statute, 
justice's  jurisdiction  in  an  action  upon  upon  the  same  subject,  unless  negative 
^  note  given  for  more  than  one  hundred  words  are  used,  or  unless  there  would 
dollars,  "which   has  been  reduced  by  be  an  invincible  repugnancy  between 
credits  or  payments  indorsed  thereon  the  two.     In  the  absence  of  such  re- 
to  an  amount  not  exceeding  one  hun-  pugnancy  or  negative  words,  the  more 
ired  dollars,"  should  control  another  specific  statute,  or  provision,  would  con - 
provision  in  the  same  act,  which  gave  trol  the  general,  without  regard  to  their 
to  justices  general  jurisdiction  in  ac-  order  and  dates,  and  the  two  acts  may  be 
tions  upon  contracts  where  the  debt  or  interpreted  as  operating  together,  the 
balance  due,  or  damages  claimed,  do  specific  provisions  qualifying  or  furnish- 
not  exceed  one  hundred  dollars;  follow-  ing  exceptions  to  those  which  are  gen 
ingthe  settled  rule  of  construction,  that  eral.  Chamberlain  z\  State,  50  Ark. 132. 
specific  provisions   relating  to  a  par-         In  Com'rs  v.  Board  of  Public  Works, 
ticular  subject  must  govern  in  respect  39  Ohio  St,  632,  it  was  said  :  "  The  de- 
to  that  subject  as  against  general  pro-  cided  weight  of  authority  supports  the 
vistons  in  other  parts  of  the  law,  which  proposition  that  when  there  is  a  general, 
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act,*  or  repeal  it  when  contained  in  an  earlier  act,*  and  this  rule 
is  applicable  both  to  statutes  decreasing  and  statutes  increasing 
duties.' 

A  general  act  will  be  repealed  pro  tanto  by  a  subsequent  special 
act  when  the  two  acts  cannot  stand  together.* 

and  also  one  local  and  special,  law  on  (Pa.)  454;  Isham  v,  Bennington  Iron 

the  same  subject  in  conflicting  terms,  Co.,  19  Vt.  230;    In  re  Snell,  58  Vt. 

neither  necessarily  abrogates  the  other,  207;  Wells  v,  Austin,  59  Vt.  159;  St. 

but  both  are  permitted  to  stand  together,  Johnsbury  r.  Thompson,  59  Vt.  300;  59 

and  it  is  immaterial  which  is  of  the  la-  Am.  Rep.  731;  McConiha  v,  Guthrie, 

ter  date.*'  21  W.  Va.  134. 

1.  Homer  v,  Austin,  i  Wall.  (U.  S.)  niUBtrations  of  Repeal.— Where  a  lo- 
4S6;  Arthur  v.  Lahey,  96  U.  S.  112;  cal  act  imposed  a  penalty  of  £200  on 
Arthur  v.  Rheims,96  U.  S.  143 ;  Arthur  any  gas  or  other  company  for  suflfering 
V.  Stephani,  96  U.  S.  125 ;  Robertson  T\  any  impure  matter  to  flow  into  any 
Glendenning,  132  U.  S.  158;  Seeberger  stream,  to  be  sued  for  by  a  common  in- 
v.  Cahn,  137  U.  S.  97 ;  American  Net,  former,  and  a  subsequent  general  act 
etc.,  Co.  V.  Worthington,  141  U.  S.  468;  imposed  a  like  penalty  for  the  same 
Chung  Yune  v.  Kelly,  14  Fed.  Rep.  643.  oflfense,  such  penalty  to  be  recovered 

2.  Moving  V.  Arthur,  95  U.  S.  144;  by  the  person  into  whose  water  such 
Arthur  v.  Lahey,  96  U.  S.  112;  Arthur  substance  should  be  conveyed,  or  whose 
t».  Rheims,  96  U.  S.  143 ;  Vietor  v.  Ar-  water  should  be  fouled  by  any  such  act^ 
thur,  104  U.  S.  498;  Barber  t'.  Schell,  it  was  held  that  the  later  provision  was 
107  U.S.  617;  Chung  Yune  v.  Kelly,  /ro/««/o  a  repeal  of  the  former.  Parry 
14  Fed,  Rep.  643.  v.  Croydon,  etc.,  Commercial  Gas,  etc., 

3.  Arthur  v,  Rheims,  96  U.  S.  143.  Co.,  11  C.  B.  N.  S.  579;  103  E.  C.  L. 

4.  Ex  parte  Kelly,  9  Ir.  R.  C.  L.  114 ;  578;  affirmed  on  appeal,  15  C.  B.  N.  S. 
Hill  V.  Hall,  1   Exch.  Div.  411;  Yar-  568;  109  E.  C.  L.  566. 

mouth  V,  Simmons,  10  Ch,  Div.  528;  Where  a  gas  company  was,  by  its  act 
Kankakee  Count}'  z\  -^tna  L.  Ins.  ofincorporation,  restricted  to  a  specified 
Co.,  106  U.  S.  660 ;  U.  S.  V,  10,000  Ci-  charge,  and  by  a  subsequent  public  act 
gars,  Woolw.  (U.  S.)  123;  Brinson  v.  for  the  supply  of  gas  to  the  metropolis, 
State,  89  Ala.  105  ;  Pierpont  v.  Crouch,  an  increased  standard  of  purity  in  the 
10  Cal.  315;  Ex  parte  Smith,  40  illuminating  power  was  required  from 
Cal.  419;  Talcott  i\  Harbor  Com'rs,  the  companies  electing  to  adopt  the  pro- 
53  Cal.  199;  Macon  v,  Macon,  etc.,  R.  visions  o\  that  act  as  to  price,  purity, 
Co.,  7  Ga.  221 ;  Garden  v.  People,  20  and  illuminating  power,  and  an  in- 
Ill.  431;  Berry  V.  People,  36  111.  423;  creased  charge  permitted  to  be  made  by 
Fant  V.  People,  45  111.  259;  Siebold  v.  such  companies,  it  was  held  that  the 
People,  86  111.  33;  Com.  r.  Pointer,  5  company,  after  electing  to  adopt  such 
Bush  (Ky.)  301;  Adams  Express  Co.  provisions,  was  no  longer  subject  to  the 
u.  Owensboro,  85  Ky.  265;  Hussey  v.  restriction  contained  in  its  private  act. 
Manufacturers',  etc.  Bank,  10  ?ick.  Great  Cent.  Gas  Consumers'  Co,  r. 
(Mass.)  421;  Howell  v.  Cassopolis,  35  Clark,  13  C.  B.  N.  S.  838;  106  E.G. 
Mich.  471;  Dewey  v.  Central  Car,  etc.,  L.  837. 

Co.,  42  Mich.  399;  Tierney  v.  Dodge,  Where  there  is  a  general   law  pre- 

9   Minn.  166;  Shelton   v.  Baldwin,   26  scribinganddefining  the  powers,  duties, 

Miss.  439;  Baldwin  v.  Green,  10  Mo.  and  mode  of  procedure  of  a  public  board, 

410;  Dunscomb  v.  Maddox,  21  Mo.  144;  and  a  special  law  is  passed  relating  to 

Deters  v,  Renick,  37  Mo.  599;  State  v.  the  particular  matter  coming  within  the 

Clarke,  54  Mo.  17;  14  Am.  Rep.  471;  general  scope  of  the  powers  of  the  board, 

Smith   V.  Clark   County,   54   Mo.   69;  the  two  laws  are  to  be  read  together. 

State  V.  Greene  County,  54  Mo.  550;  The  general   law  is  applicable  to  the 

State  V.  De  Bar,  58  Mo.  395  ;  State  v.  particular  matter,  except  in  so  far  as  the 

Lewis,  5  Mo.  A  pp.  465  ;  State  r.  Clarke,  provision   is   made  in  the  special  law 

25  N.J.  L.  54;  State  v.  Kelly,  34  N.  J.  conferring  powers  or  prescribing  duties 

L.  75;  McGavisk  v.  State,  34  N.J,  L.  or  modes  of  procedure  different  from 

509;  Bowen  v.  Lease,  5  Hill  (N.  Y.)  those   mentioned   in   the  general  law. 

221;  Excise  Com'rs  v,  Burtis,  103  N.  Talcott  v.  Harbor  ComVs,  53  Cal.  199- 

Y.  136;  Egypt  Street,  2  Grant's  Cas.  The  charter  of  an  incorporated  vil- 
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The  English  rule  that  a  private  act  will  not  repeal  an  earliet* 
private  act,  except  by  express  enactment,*  has  not  been  followed 

lage  authorizing  it  to  **  regulate "  its  An  interpretation  of  a  special  law, 

victual  houses,  repeals,  by  implication,  having  for  its  object  the  collection  of  a 

the  general  law  authorizing  the  select-  special  poll  tax,  should  not  be  adopted 

menof  a  town  to  license  persons  to  keep  if  it  will  interfere  with  the   purpose  of 

such  houses,  and  confers  upon  the  vil-  the  general   law,   unless   there   is   the 

lage  power  to  license.  St,  Johnsbury  v.  clearest  language  to  justify  it.     State  v. 

Thompson, 59  Vt.  300;  59  Am.  Rep.  731.  Douglass,  33  N.J.  L.  363. 

Where  a  prior  statute  is  general  in  An    amendment    to   a   city   charter 

its  terms,  and  prohibits  the  taking  of  a  creating  a  board  of  charities  and  police, 

certain  species  of  property  in  any  case  with  the  powers   of  overseers    of  the 

whatever,  and  a  subsequent  statute  is  poor  in  towns,  did  not  give  such  board 

limited  or  special  in  its  terms,  and  au-  the  power  to  sue  for  penalties  incurred 

thorizes  the  taking  of  such  property  in  for  violation  of  the  excise  law ;  but  such 

certain  described  localities  only,  the  lat-  penalties  are   to  be  recovered  in   the 

ter  will   be  held   to  be  a  limitation  or  name  of  the  board  of  commissioners  of 

qualification  of  the  former,  and  the  pro-  excise,  under  the  general  provisions  of 

hibition  will  apply  to  all  cases  except  to  the  laws  of  1878,  that  where  there  is  no 

the  localities  thus  specified  in  the  sub-  overseer  of  the  poor,  such  penalty  shall 

sequent  statute.   McConiha  v.  Guthrie,  be  sued  for  and  recovered  by,  and  in  the 

21  W.  Va.  134.  name  of,  such  board  of  excise  commis- 

Cases  Wliere  It  Was  Held  that  No  Be-  sioners.     Excise  ComVs  v.  Burtis,  103 

peal  Was  Intended. — Where  a  general  N.  Y.  136. 

act  prescribed  the  manner  in  which,  and  A  general  law  forbidding  the  opening 

the  material  of  which,  chimneys  were  of  a  road  or  street  through  any  burial 

to  be  built,  and  a  subsequent  local  stat-  ground  is  not  repealed  or  suspended  by 

ute  enacted  that  in  a  certain  borough  a  subsequent  special  act  extending  the 

the  chimneys   of  every  new   building  boundaries  of  a  borough,  and  authoriz- 

were  to  be  constructed  as  determined  or  ing  commissioners  to  lay  out,  mark,  etc., 

approved  by  the  corporation,  and,  if  no  such  streets  as  they  shall  deem  neces- 

direction  should  be  given  by  the  corpo-  sary.     It  was  held  that  such  roads  could 

ration,  prescribing  diflferent  directions  not  encroach  upon  a  cemetery;  as  the 

from   those   contained   in  the  general  grounds   were  protected    by  a  general 

act,  it  was  held  that  the  subsequent  lo-  law.    The  court    held    that    the  lawfr 

cal  statute  had  not  repealed  the  prior  were  not   inconsistent.     Egypt  Street, 

general  law  within  that  borough.     Hill  2  Grant's  Cas.  (Pa.)  455. 

V.  Hall,  1  Exch.  Div.  411.  Where  there  has  been  a.  general  en- 

A  charter  of  a  railway  company  au-  actment  covering  any  subject  in  general 

thorizing  townships,   corporate   towns  terms  which  included  a  particular  case, 

and  cities  along  its  line  to  subscribe  to  and  a  subsequent  enactment  makes  a 

the  capital  stock  of  such  company,  does  rule  for  that  particular  case,  the  latter 

not  limit  the  operation  of  the  general  is  deemed  to  be  all  that  the  legislature 

lawsof  the  state  authorizing  counties  to  finally  intended  for  the   regulation   of 

subscribe  for  stock  in  the  company  and  that  case.     Excelsior  Petroleum  Co.  v, 

issue  bonds  therefor.  Kankakee  County  Lacey,  63  N.  Y.  422. 

V.  <<Etna  L.  Ins.  Co.,  106  U.  S.  668,  In  Isham  v,  Bennington  Iron  Co.,  19 

A  special  law  admitting  interested  Vt.  240,  Redfield,  }.,  said:  **  I  know  of 

parties  to  testify  in  a  certain  contingen-  no  rule  of  construction  of  statutes  of 

CY,  does  not  repeal  an  earlier  general  more    uniform    application   than   that 

law  admitting  interested  parties  to  tes-  later  or  more  specific  statutes  do,  as  a 

lify  as  witnesses  in  all  caees.     U.  S.  v.  general  rule,  supersede  former  and  more 

10.000  Cij^ars,  Woolw.  (U.  S.)  123  general  statutes  so  far  as  the  new  and 

An  act  incorporating  a  town  and  in-  specific  provisions  go.'' 
vesting  the  authorities  of  the  town  with  A  village  charter  authorizing  it  to  re- 
certain  powers,  does  not  divest  the  strain  all  kinds  of  gaming,  repeals  by 
state  or  county  courts  of  powers  vested  implication  an  earlier  general  statute 
in  them  by  a  general  law,  unless  the  act  empowering  the  selectmen  of  towns  to 
of  incorporation  declares  the  powers  permit  or  forbid  the  use  of  billiard 
vested  in  the  corporation  to  be  exclu-  tables.  In  re  Snell,  58  Vt.  207. 
sive.    Baldwin  v,  Green^  10  Mo.  410.  1.  Jenkins  198 ;  Birkenhead  Docks  v. 
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in  the  United  States,  the  general  rules  as  to  repeal  by  implica- 
tion being  held  applicable  in  such  cases.^  Where  a  special  act 
refers  to  or  incorporates  a  general  one,  the  provisions  of  the 
special  act  will  prevail  over  those  of  the  general  one  conflicting 
therewith.*  In  such  case,  the  repeal  or  amendment  of  the  gen- 
eral law  does  not  afifect  the  special  law,*  and  on  repeal  of  the 
special  law,  the  general  law  is  revived.* 
b.  Adopted  Statutes. — Congress  or  a  state  legislature,  in 

Laird,  4  De  G.  M.  &  G.  733;  Purcell  v.  An  act  to  authorize  a  city  to  obtain 
Wolverhampton  New  Water  Works  money  on  a  loan  for  the  purpose  of  con- 
Co.,  10  C.  B.,  N.  S.  587;  100  E.  C.  L.  Iributing  to  works  of  internal  improve- 
586.  See  also  London,  etc.,  R.  Co.  v.  ment,  was  held  not  repealed  by  a  sub- 
Limehouse  Board,  3K.  &J.  123.  But  in  sequent  act  which  provided  that  all 
Daw  T',  Metropolitan  Board  of  Works,  bonds  theretofore  issued  by  the  city 
12  C.  B.,  N.  S.  161 ;  104  E.  C.  L.  161,  it  should  be  valid  and  which  gave  theci^ 
was  held  that  where  two  special  stat-  power  to  cause  other  bonds  to  be  issued 
utes  gave  authority  to  two  public  bodies  for  purposes  of  internal  improvement 
to  exercise  powers  which  could  not  con-  Savannah  v,  Kelly,  108  U.  S.  184. 
sistently  with  the  object  of  the  legisla-  Where  all  the  essential  provisions  of 
ture  co-exist,  the  earlier  was  necessarily  a  special  act  of  assembly  are  supplied 
repealed  bv  the  later  statute.  by  a  later  s|>ecial  act,  the  former  will  be 

In  the  eleventh  case  in  Jenkins  198  it  deemed  to  have  been  repealed  by  im- 
was  held  that  **  a  special  stati'.te  does  plication,  although  there  be  no  repeal- 
not  derogate  from  a  special  statute  with-  ing  clause.  In  re  Martz's  Election,  no 
out  express  words  of  abrogation."  Pa.  St.  502. 

Wherever  the  legislature  has,  by  a  2.  Purcell  v.  Wolverhampton,  New 

special  act,  conferred  powers  on  a  cor-  Water  Works  Co.,  10  C.  B.,  N.  S.576; 

poration  or  body  of  commissioners  for  100  E.  C.  L.  575;    In  re  Westminster 

an  object  of  public  benefit,  those  powers  Estate,  4  De  G.  J.  &  S.  232;  Simpson  r. 

are  not  affected  by  a  subsequent  statute  South  Staffordshire  Water  Works  Co, 

giving  to   other   persons,   for  another  4  De  G.  J.  &  S.  678 ;    Atty.  Gen'l  v. 

public  purpose,  inconsistent  powers  in  Great  Eastern  R.  Co.,  L.  R.,  7  Ch.  475; 

terms    which,    from   their    generality,  affirmed  on  appeal,  L.  R.,  6  H.  L.  367; 

wouldseem  to  overrule  the  powers  given  London,  etc.,   R.  Co.  v,  Wandsworth, 

by  the  former  act.    London,  etc.,  R.  Co.  L.  R.,  8  C.  P.  185;   Metropolitan  Dist. 

V.  Limchouse  Board,  3  K.  &  J.  123.  See  R.  Co.  v.  Sharpe,  5  App.  Cas.  425. 

also  New  Haven  v.  New  Haven  Water  8.  Schwenke  v.    Union  Depot,  etc., 

Co.,  44  Conn.  105.  Co.,  7  Colo.  512;  Nunes  v,  Wellisch,  12 

1.  Red  Rock  r.  Henry,  106  U.  S.  596;  Bush  (Ky.)  363;  Darmstaetter  r.  Molo- 

Savannah  z\  Kelly,  108   U.  S.  184;  Ex  ney,  45  Mich.  621;  Gloversville  v.How- 

parie  Trapnall,  6  Ark.  9;  McDonough  ell,  70  N.  Y.  287. 

County  T^  Campbell,  42  111.490;  People  A   village  charter   passed  after  the 

V.  Barr,  44  111.  198;  Cumberland  t\  Ma-  general  excise  law,  providing  that  ac- 

gruder,  34  Md.  381 ;  In  re  Martz's  Elec-  tionsfor  penalties  for  violation  of  the  ex- 

tion,  1 10  Pa.  St.  502  ;  Schneider  v,  Sta-  cise  laws  in  said  village  shall  be  brought 

pies,  66  Wis.  167.  See,  however,  New  in  the  corporate  name  of  the  village,  i* 

Haven  v.  New  Haven   Water  Co.,   44  not  affected  b}'  an  amendment  to  the 

Conn.  105.  general  law  vesting  the  power  of  suing 

Where  two  acts  are   passed,  one  to  for  penalties  in  the  overseers  of  the  poor 

authorize  the  towns  in  a  certain  group  of  the  county.    Gloversville  v,  Howell, 

of  counties  to  aid  in  the  construction  of  70  N.  Y.  287. 

one  line  of  railroad,  and  the  other  to  4.  London,  etc.,  R.  Co.  v.  Wands- 
authorize  the  towns  in  another  group  worth,  L.  R.,  8  C.  P.  185;  People '■ 
of  counties  to  aid  in  the  construction  Hunt,  41  Cal.  435.  C<?»t/ar<?  McConiha 
of  another  line  of  road,  and  one  county  v.  Guthrie,  21  W.Va.  134.  But  sec  State 
is  common  to  both  groups,  the  later  v.  Lewis,  5  Mo.  App.  465,  in  which  it 
act  does  not  repeal  the  other  act,  either  was  held  that  the  repeal  of  the  provi- 
totally  or  partially,  as  to  such  county,  sion  of  the  charter  of  St.  Louis  which 
Red  Rock  v,  Henry,  106  U.  S.  596.  repealed  the  general  laws  providing  for 
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adopting  an  English  statute,  is  deemed  to  have  adopted  alsp  the 

construction  put  thereon  by  the  English  courts.*  The  same  rule 
applies  where  the  statute  of  one  state  has  been  adopted  by  the 
legislature  of  another* — the  construction  of  the  statute  by  the 

the  suppression  of  prostitution  in  the  practice  which  have  long  regulated  the 

city  of  St.  Louis,  did  not  revive  the  gen-  grants  of  their  patents  as   they  must 

eral  law.  have   been  known  and  are   tacitly  re- 

1.  Pennock  v.  Dialogue,  2  Pet.  (U.  ferred  to  in  some  of  the  provisions  of 

S.)  i;  Cathcart  r.  Robinson,  5  Pet  (U.  our  own  statutes,  afford  material  to  il- 

S.)  264;  Tayloe  z\  Thomson,  5  Pet.(U.  lustrate  it"     See  also  Griswold  v,  Sel- 

S.)3s8;  Ken  all  v.  U.  S.,  12  Pet.  (U.  S.)  igman,  72  Mo.  123. 

625;  Ex  par  e  Wells,  18  How.  (U.  S.)  In  Carthart  v,  Robinson,  5  Pet.  (U. 

jn;McDonald7'.  Hovey,  iioU.  S.628;  S.)   280,  Marshall,  C.  J.,  said:    "The 

Interstate  Commerce    Commission  t/.  rule  which  has  been  uniformlv  observed 

Baltimore,  etc.,  R.  Co.,  145  U.  S.  263;  by  this  court  in  construing  statutes  is 

Kirkpatrick  v.  Gibson,  2  Brock.  (U.  S.)  to  adopt  the  construction  made  by  the 

39];UlIman  r.  Meyer,  10  Fed.  Rep.  242;  courts  of  the  country  by  whose  legisla- 

Kennedy  v,  Kennedy,  2  Ala.  571  ;Alsop  ture  the  statute  was  enacted.     This  rule 

V.  Nichols,  9Conn.  364;  State  v.  Row-  may  be  susceptible  of  some  modification 

IcT,  i2Conn.  loi;  Grattan  v.  Grattan,  when  applied  to  British  statutes  which 

18  111.  171 ;  65  Am.  Dec.  726;    Tyler  are  adopted  in  any  of  these  states.     By 

r.  Tyler,  19  111.  151 ;  Fisher  v.  Deering,  adopting  them,  they  become  our  own  as 

60  III  114;  Hopkins  v.  Medley,  97  111.  entirely  as  if  they  had  been  enacted  hy 

402;  Fall  v.  Hazelrigg,  45  Ind.  586;  15  the  legislature  of  the  state.      The  re- 

Am.  Rep.  278;  Johnson  v.  Johnson,  106  ceived  construction  in  England  at  the 

Ind.  475;  Maltby  v.  Cooper,  i  Morr.  time  they  are  admitted  to  operate  in  this 

(Iowa)  60;    Sheffield  r.  Lovering,  12  country — indeed,  to  the  time  of  our  sep- 

Mass.  494;  Com.  v,  Hartnett,  3  Gray  aration  from  the  British  empire — may 

(Mass.)  450;  Bigelow  v.  Morong,  103  very  properly  be  considered  as  accom- 

Mass.  289;  Com.  v.  Taylor,  132  Mass.  panying  the   statutes   themselves,   and 

262;  Ryalls  f.  Mechanics'  Mills,    150  forming  an  integral  part  of  them.     But 

Mass.  I9i;lngraham  v.  Regan,  23  Miss,  however  we  may  respect  subsequent  de- 

2i3;Marqueze  r.  Caldwell,  48 Miss.  23;  cisions,  and  certainly  they  are  entitled 

Skouten  v.  Wood,  57  Mo.  38o;Skrainka  to  great  respect  wedo  not  admit  their 

V.  Allen.  76  Mo.  384;  Waterford,  etc.,  absolute   authority.       If    the    English 

Turnpike  r'.    People,  9    Barb.    (N.Y.)  courts  vary  their  construction  of  a  stat- 

161;  Burgett  r.  Burgett,  i  Ohio  473;  ute  which  is  common  to  two  countries, 

13  Am.  Dec.  634;  Brice  v,    Myers,  5  we   do    not    hold   ourselves    bound   to 

Ohioi24;Munson  V.  Hallowell,  26  Tex.  fluctuate  with  them."     But  see  Hogg  r/. 

475 T  84  Am.  Dec.  582;  Adams  v.  Field,  Emerson,  6  How.  ( U.  S.)  483. 

21  Vt  256.  So  far  as  Congress  in  the  acttoregu- 

In  Pennock  v.  Dialogue,  2  Pet.  ( U.  late  commerce  adopted  the  language  of 
S.)  18,  Story,  J.,  in  construing  a  patent  the  English  Traffic  Act,  it  is  to  be  pre- 
law, said:  "Where  English  statutes —  sumed  that  it  had  in  mind  the  construc- 
»nch,  for  instance,  as  the  Statute  of  tion  given  by  the  English  courts  to  the 
Frauds  and  the  Statute  of  Limitations  adopted  language,  and  intended  to  in- 
— have  been  adopted  into  our  own  leg-  corporate  it  into  the  statute.  Interstate 
islation,  the  known  and  settled  con-  Commerce  Commission  t*.  Baltimore, 
Ktruction  of  those  statutes  by  courts  of  etc.,  R.  Co.,  145  U.  S.  263. 
law  has  been  considered  as  silently  in-  In  Adams  x\  Field,  21  Vt.  266,  the 
corporated  into  the  acts,  or  has  been  re-  court,  per  Bennett,  J.,  said:  "  When  our 
ceived  with  all  the  weij^ht  of  authority.  Statute  of  Will.«i  was  enacted,  the  stat- 
Strictly  speaking,  that  is  pot  the  case  in  ute  of  Charles  II  had  received  a  long, 
respect  to  the  English  statute  of  mo-  fixed,  and  well-known  construction.  But 
nopoHcs,  which  contains  an  exception  when  we  adopt  an  English  statute,  we 
in  whicli  grants  of  patents  for  inven-  take  it  with  the  construction  which  it 
Jlons  have  issued  in  that  country.  The  had  received — and  this  upon  the  ground 
language  of  that  clause  of  the  statute  that  such  was  the  implied  intention  of 
'*  not    .    .    .     identical  with  ours,  but  the  legislature." 

the  construction  of  it  adopted  by   the  2.  Allen  v,  St.  Louis  Nat.  Bank,  120 

English  courts  and  the  principle*  in  U.  S.  54;  Coulam  f.  Doull,  133  U.  S. 
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216;  Stutsman  County  v.  Wallace,  142  Bank  of  Bellefontaine,  6  Ohio  St.  8S; 
U.  S.  293;  Coulter  v.  Stafford,  48  Fed.  Favorite  v.  Booher,  17  Ohio  St  554; 
Rep.  26^5;  People  v.  Coleman,  4  Cal.  Trabant  v,  Rummell,  14  Oregon  17; 
46;  60  Am.  Dec.  581;  Taylor  t;.  Palmer,  Munson  v.  Hallowell,  26  Tex.  475;  84 
31  Cal.  254;  People  v,  Webb,  38  Cal.  Am.  Dec.  582;  Doswell  v,  Buchanan, 3 
477;  Lux  V.  Haggin,  69  Cal.  384;  Leigh  (Va.)  365;  23  Am.  Dec.  280; 
Omaha,  etc.,  Smelting  Co.  v.  Tabor,  13  Danville  v.  Pace,  25  Gratt.  (Va.)  i ;  18 
Colo.  58;  16  Am.  St.  Rep.  185;  White  Am.  Rep.  663;  Attj.  Gen'l  v,  Brunst, 
V,  Chicago,  etc.,  R.  Co.,  5  Dakota  508;  3  Wis.  787;  Ableman  i*.  Booth,  11  Wis. 
Campbell  t;.  Quinlin,  4  111.  288;  Little  524,  note  Idv  Dixon,  C.J.;  Draper  v, 
V,  Smith,  5  111.  402;  Ballance  r.  Ran-  Emerson,  22'  Wis.  150;  rerkinR  v.  Si- 
kin,  12  111.  420;  54  Am.  Dec.  412;  Rigg  monds,  28  Wis.  94;  Poertuer  v.  Ruesel, 
V.  Wilton,  13  111.  15;  54  Am.  Dec.  4.19;  33  Wis.  201;  State  v,  Brophy,  38  Wis. 
Grattan  v.  Grattan,  18  111.  171 ;  65  Am.  426;  Wiesner  v.  Zaun,  39  Wis.  219; 
Dec.  726;  Tyler  t-.  Tyler,  19  111.  151;  Westcott  v.  Miller,  42  Wis.  461;  Kil- 
Potter  V.  Potter,  41  Ilf.  84;  Streeter  t>.  kelly  v.  State,  43  Wis.  609. 
People,  69  111.  598 ;  Freese  v.  Tripp,  70  Constitution. — When  the  California 
111.  496;  Gage  V.  Smith,  79  111.  219;  constitutional  convention,  in  Naming 
Martin  v.  Judd,  81  111.  480;  Cole  v,  the  organic  law  of  the  state,  thought 
People,  84  111.  216;  Hudson  v.  King,  23  proper  to  borrow  provisions  from  the 
111.  A  pp.  118;  Cole  V,  Bentley,  26  111.  constitutionsof  other  states,  which  pro- 
App.  '260;  Glaubensklee  v.  Low,  29  111.  visions  had  already  received  a  judicial 
App.  408;  Harrison  T'.  Hill,  37  111,  App.  construction,  they  adopted  them  in 
32;  Langdon  v.  Applegate,  5  Ind.  327;  view  of  such  construction,  and  acqui- 
Clark  -'.  Jeffersonville,  etc.,  R.  Co.,  44  esced  in  its  correctness.  People  r.  Cole- 
Ind.  263 ;  Fall  v.  Hazelrigg,45  Ind.  585;  man,  4  Cal.  46;  60  Am.  Dec.  580.  See 
15  Am.  Rep.  278;  Eldridge  r.  Kuehl,  27  also  Hess  v,  Pegg,  7  Nev.  23;  Langdon 
Iowa  163 ;  Fairfield  v.  McNany,  37  z\  Applegate,  5  Ind.  327. 
Iowa  77;  Jamison  v.  Burton,  43  low^a  Tliis  mle  Is  to  be  taken  with  soms 
282;  Bemis  v.  Becker,  i  Kan.  226;  Steb-  limitation  ;  for  example,  where  a  stat- 
bins  V.  Guthrie,  4  Kan.  353;  Doyle  v.  ute  of  Massachusetts  was  substantially 
Boyle,  19  Kan.  171;  Atchison,  etc.,  R.  followed  by  the  legislature  of  Calif or^ 
Co.  V.  Franklin,  23  Kan.  80 ;  Holden  v,  nia,  and  as  enacted  in  California  was 
Garrett,  23  Kan.  iii;  Dilley  v.  Mc-  followed  in  Utah^tLud  in  Massachusetts 
Gregor,  24  Kan.  362;  Hamilton  v.  Han-  it  received  a  construction  by  the  su* 
nibal,  etc.,  R.  Co.,  39  Kan.  56;  Overall  preme  judicial  court  which  the  Supreme 
V.  Overall,  Litt.  Sel.  Cas.  (Ky.)  ^04;  Court  of  California  had,  before  the 
Carney  v.  Hampton,  3  T.  B.  Mon.  adoption  of  the  statute  in  Utah^  de- 
(Ky.)  231;  Com.  v,  Hartnett,  3  Gray  clined  to  follow,  the  court  of  Utah  "Vds 
(Mass.)  450;  Bigelow  v.  Morong,  103  at  liberty  to  adopt  the  construction 
Mass.  289 ;  Pratt  v.  American  Bell  which  was  in  accordance  with  its  own 
Tel.  Co.,  141  Mass.  225;  55  Am,  Dec.  judgment,  and  it  was  not  obliged  to 
465;  Drennan  v.  People,  10  Mich.  175;  follow  the  construction  given  to  it  by 
Shaw  v.  Hoffman,  25  Mich.  162;  Har-  the  California  court,  Coulam  v.  Doull, 
rison  v,  Sager,  27  Mich.  476;  Greiner  ^33  U.  S.  216. 

V.  Klein,  28  Mich.  12;  Daniels  ?'.  Clegg,  The  rule  that  the  known  and  settled 
28  Mich.  32;  In  re  St.  Paul,  etc.,  R.  construction  of  a  statute  of  one  state 
Co.,  37  Minn.  169;  Nicolett  Nat.  Bank  shall  be  regarded  as  accompanying  its 
V.  City  Bank,  38  Minn.  85;  8  Am.  St.  adoption  by  another,  is  not  applicable 
Rep.  643;  Daily  v.  Swope,  47  Miss,  where  that  construction  had  not  been 
367  ;  Marqueze  v.  Caldwell,  48  Miss.  31 ;  announced  when  the  statute  was  adept- 
State  V.  Macon  County  Ct.,  41  Mo.  463;  ed,  nor  when  the  statute  is  changed  in 
Skouten  v.  Wood,  57  Mo.  380 ;  Gris-  the  adoption.  Stutsman  County  v. 
wold  V.  Seligman,  72  Mo.  no;  Wallace,  142  U.  S.  293. 
Skrainka  v.  Allen,  76  Mo.  384;  Bowers  In  Little  v.  Smith,  5  111.  402,  the 
V.  Smith  (Mo.),  16  L.  R.  A.  754;  Col-  court,  speaking  of  this  rule  of  constnic- 
lins  V,  Wilhoit,  35  Mo.  App.  585;  Lind-  tion,  said  that  in  the  matter  of  practice 
ley  V.  Davis,  6  Mont.  453 ;  First  Nat.  this  rule  was  not  inflexible,  as  a  con- 
Bank  V.  Bell,  etc.,  Min.  Co.,  8  Mont,  struction  which  may  be  adapted  to  the 
32 ;  Hess  v,  Pegg,  7  Nev.  23 ;  Frankel  general  system  of  practice  in  another 
V.  Creditors,  20  Nev.  49;  Burgett  v.  state  may  not  be  very  well  suited  to 
Burgett,  I  Ohio  473;  13  Am.  Dec.  634;  the  system  in  operation  in  Illinois. 
Gray  v.  Askew,  3  Ohio  480;  Irwin  v.  And  in  Rigg  v,  Wilton,  13  III.  18;  54 
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courts  of  the  former  is  adopted  with  the  statute ;  and  so  where  a 
statute  is  adopted  by  Congress.^ 

r.  Provisos,  Exceptions,  and  Saving  Clauses. — A  proviso 

is  something  engrafted  upon  an  enactment,  and  is  used  for  the 
purpose  of  taking  special  cases  out  of  the  general  act  and  provid- 
ing specially  for  them.*     An  exception  is  a  clause  similar  to  the 

Am.  Dec.  4x9,  the  same  court  said  that  1.  Metropolitan  R.  Co.  r.  Moore,  121 

where  a  statute  adopted  from  another  U.  S.   558;    Sanger  v.  Flow,  48  Fed. 

state  "  has  there  received  a  definite  con-  Rep.  152. 

struction,  and   one   that  is   consistent  The  provisions  of  an  act  of  Congress 

with  the  spirit  and  policy  of  our  laws,  which  recognized  the  judicial  system  of 

it  may  with  propriety  be  applied  to  the  the  District  of  Columbia  by  abolishing 

statute  *' to  be  construed.  the  old  courts  and  by  establishing  the 

An  act  adopted   from  another  state  present  supreme  court  of  the   District 

stands  on  the  same  footing,  and  is  sub-  with  its  general  and  special  terms,  and 

ject  to  the  same  rules  of  construction,  as  which  were  adopted  from  the  New  Tork 

all  other  legislative  enactments,  though  statutes  in  substantially  the  same  ian- 

the  construction  placed  upon  the  law  by  guage,  are  to  be  construed  in  the  sense  in 

the  courts  of  the  country  in  which  it  which  they  were  understood  at  the  time 

was  first  enacted   is   entitled   to  very  in  the  system    from   which  tliev  were 

great  consideration,   and  very    strong  taken.     Metropolitan  R.  Co.  I'.^loore, 

reasons  should  exist  to  warrant  a  de-  121   U.  S.  558. 

parture  therefrom.  Ingraham  v,  Regan,  2.  Potter's  Dwarris  118;  In  re  Webb, 

23  Miss.  213.  24    How.   Pr.   (N.  Y.)    247;    Boon  v. 

In  interpreting  a  statute  adopted  from  Juliet,  2  111.  258;  Dollar  Sav.  Bank  v, 

another  state  "it  must  be  remembered  U.  S.,  19  Wall.  (U.  S.)  237;  Bank  for 

that  its  adoption  here  brings  it  into  sub-  Savings  t^.  Field,  3  Wall.  (U.   S.)  495; 

ordination  to  the  fundamental   law  of  Minis  t;.  U.S.,   15   Pet.    (U.   S.)   445; 

Missouriy  a.n6  that  prior  decisions  else-  Treasurer  v,  Clark,  19  Vt.  129;  Walsh 

where   construing   enactments  on  the  v.  Van  Horn,  22  111.  App.  170. 

same  general  topic  cannot  properly  be  It  is  not  the  office   of  a  proviso   to 

followed  if  inconsistent  with  that  fun-  confer  power,  but  to  except  something 

damental  law."    Bowers  v.  Smith  (Mo.  from  the  enacting  clause.    Chicago  v, 

1892),  16  L.  R.  A.  758.  Phoenix   Ins.   Co.,    126    111.  276.     See 

The  Insolvenc}'  act  in  Nevada  was  also   In   re  Webb,   24  How.   Pr.    (N. 

borro^%•ed  from  California,    The  con-  Y.)  247;  The  Irresistible,  7  Wheat.  (U. 

struction  put  thereon  by  the  California  S.)  551. 

courts  was  based  on  the  policy  of  the  The  office  of  the  proviso  generally  is 
laws  of  that  state  to  procure  the  dis-  either  to  except  something  from  the  en- 
charge  of  insolvent  debtors.  The  Nev-  acting  clause,  or  to  qualify  or  restrain 
(ida  court  held  that  as  the  main  purpose  its  generality,  or  to  exclude  some  possi- 
of  the  Nevada  law  was  the  ratable  dis-  ble  ground  of  misinterpretation  of  it, 
tribution  of  the  insolvent's  property  as  extending  to  cases  not  intended  by 
among  his  creditors,  the  reasons  for  the  the  legislature  to  be  brought  within  its 
Crt///i7r»/a  law  did  not  exist  in  iV^T^a^/a,  purview.  Minis  z;.  U.  S.,  15  Pet.  (U. 
and  that  the  adoption  of  the  statute  was  S.)  445.  See  also  Beaumont  v,  Irvin, 
not  an  adoption  of  the  construction.  2  Sneed  (Tenn.)  301. 
Frankel  v.  Creditors,  20  Nev.  49.  In  Wayman  v.  Southard,  10  Wheat. 

In  Snoddy  v.  Cage,  5  Tex.  106,  de-  (U.  S.)  30,  Marshall,  C.  J.,  said:  "The 
cided  in  1849,  it  was  held  that  the  enact-  proviso  is  generally  intended  to  restrain 
ment  of  a  law  in  terms  similar  to  the  the  enacting  clause  and  to  except  some- 
provisions  of  a  statute  of  a  foreign  thing  which  would  otherwise  have 
country  did  not  involve  the  adoption  of  been  within  it,  or  in  some  measure  to 
the  construction  which  the  courts  of  rtiodify  the  enacting  clause."  See  also 
that  country  might  have  given  to  the  McRae  v,  Holcomb,  46  Ark.  306. 
provisions  of  the  statute.  But  see  Mun-  The  proviso  is  a  limitation  or  excep- 
8on  V,  Hallowell,  26  Tex.  475,  where  tion  to  a  grant  made  or  authority  con- 
thc  genera]  rule  is  acquiesced  in.  ferred,  the  effect  of  which  is  to  declare 

As  to  limitations  of  this  rule,  see  fur-  that  one  shall  not  operate  or  the  other 

ther  Gray  r.  Askew,  3  Ohio  466.  be  exercised   unless  in  the  case  pro- 
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proviso,  exempting  from  the  operation  of  an  enactment  that  which 
but  for  it  would  have  been  included.^  A  saving  clause  in  a  stat- 
ute is  an  exception  of  a  special  thing  out  of  general  things  men- 
tioned in  the  statute ;  *  it  is  ordinarily  a  restriction  in  a  repealing 
act,  and  saves  rights,  pending  proceedings,  penalties,  etc.,  from  the 
annihilation  which  would  result  from  unrestricted  repeal.' 

The  particular  intent  expressed  in  a  proviso  or  exception  will 
control  the  general  intent  of  the  enactment.* 

The  proviso  should  be  confined  to  what  immediately  precedes, 
unless  the  contrary  intent  clearly  appears ;  *  and  should  be  con- 
strued with  the  section  with  which  it  is  connected.*  This  rule  is 
not,  however,  absolute,  and  if  the  context  requires,  the  proviso 
may  be  construed  as  a  limitation  extending  over  more  than  what  im- 
mediately precedes,  or  may  amount  to  an  independent  enactment.'' 

vided.     Voorhees  v.  Jackson,    lo   Pet.  19  Wall.  (U.  S.)  227;  Pearce  r.  Bank 

(U.  S.)  471.  of  Mobile,  33  Ala.  693;  Gast  v.  Board 

1.  Bouvier's  L.  Diet.,  tit.  Proviso;  of  Assessors,  43  La.  Ann.  X104;  Wolf 
Bish,  Stat.  Cr.,  §  58.  See  Voorhees  v,  v.  Banereis, 72  Md.481  ;  Ex  parte'?zx\.- 
Jackson,  10  Pet.  (U.S.)  449;  McRae  v.  ington,  6  Q..  B.  649;  51  E.  C.  L.  648; 
Holcomb,  46  Ark.  306;  Mullins  v,  Sur-  Rex  x\  Newark-upon-Trent,  3  B.  &  C. 
rcy  County,  5  Q^  B.  Div.  170.  59;  10  E.  C.  L.  17. 

2.  Potter's  Dwarris  117;  Hollowell  In  Rawls  f.  Doe,  23  Ala.  248.  it  was 
V.  Corporation  of  Bridgewater,  2  And.  said  :  "As  the  natural  and  appropriate 
Rep.  192.  office  of  a  proviso  is  to  restrain  or  qua!- 

Where  a  new  statute  adopted  on  the  ify  some  preceding  matter,  we  think 
same  subject  as  a  prior  one,  repeals  the  upon  sound  principles  of  construction 
former  law,  with  a  saving  clause  in  the  it  should  be  confined  to  what  precedes, 
repealing  section  as  to  existing  suits  or  unless  it  is  clear  that  it  was  intended  to 
litigation,  the  saving  in.  such  case  is  in  apply  to  subsequent  matter.  In  the 
legal  effect  a  limitation  on  the  repeal-  present  case,  we  can  perceive  no  good 
ing  clause,  and  operates  to  continue  in  reason  why  the  limitation  of  the  pro- 
force  the  old  law  as  to  existing  suits  viso  should  be  extended  to  the  third 
and  proceedings.  Dobbins  v.  First  Nat.  section.  On  the  contrary  the  effect  of 
Bank,  112  111.  553.  such  an  application  would  be  to  give 

3.  Com.t'. Marshall,  II  Pick.  (Mass.)  to  that  section  a  partially  retrospect- 
350;  22  Am.  Dec.  377  ;  Com.  r.  Kim-  ive  operation  which,  although  allowed, 
ball,  21  Pick.  (Mass.)  373;  Com.  r,  Ed-  is  not  a  construction  favored  by  our 
wards,  4  Gray  (Mass.)  i ;  Com.  xk  Ben-  courts." 

net t,  108  Mass.  30;   11   Am.  Rep.  304;  6.  Callaway    v.  Harding,   23  GratL 

The  Irresistible,  7  Wheat.  (U.  S.)  551 ;  (Va.)  547  ;  Spring  r.  Olney,  78III.  loi; 

U.  S.  V,  Helen,  6  Cranch  (U.  S.)  203;  Lehigh  County  v.  Meyer,  102  Pa.  St. 

U.  S.  T\  Kohnstamm,  5  Blatchf.  (U.  S.)  479;    Cushing    r.     Worrick,    9    Gray 

222;  Taylor  v.  State,  7  Blackf.  (Ind.)  (Mass.)    382;  Mechanics',   etc..   Bank's 

93 ;  Governor  T'.  Howard,  i  Murphy  (N.  Appeal,  31  Conn.  63;  Rogers  v.  Bass, 6 

Car.)  465  ;  Smith  v.  Banker,  3  How.  Pr.  Iowa  405. 

(N.  Y.)  142  ;  People  v.  Gill,  7  Cal.  356;  Effect  of  Repeal  of  Enacting  daiifle.— 

Rex   r>.  Justices   of    London,   3   Burr.  So  intimate  is  the  connection   between 

1456;  Cochran  x?.  Taylor,  13  Ohio  St.  the  proviso  and    the  enacting  clause, 

302  ;  Files  v.  Fuller,  44  Ark.  273;  Gil-  that  the  repeal  of  the  latter  necessarilj 

lelstnd  r.  Schuyler,  9  Kan.  569;  Beatty  repeals  the  former,  which  is  not  con- 

V,  People,  6  Colo.  538 ;  Harris  v.  Town-  tinned  in  force  as  an  independent  enaci- 

shend,  56  Vt.  716.                                       '  ment.     Church  v.  Stadler,  16  Ind.  463. 

4.  State  V,  Goetze,  22  Wis.  363  ;  Ihm-  7.  Traders'  Nat.  Bank  v.  Lawrence 
•en  r.  Monongahela  Nav.  Co.,  32  Pa.  Mfg.  Co.,  96  N.  Car.  298;  Warten- 
St.  153;  Gregory's  Case,  6  Rep.  19b.  sleben  v.  Haithcock,  80  Ala.  565;  Rex 
See  also  Foster's"  Case,  1 1  Co.  56b.  v.  Thelkeld,  4  B.  &  Ad.  245 ;  24  E.  C 

5.  Bank  for  Savings  f.  Field,  3  Wall.  L.  50;  Wells  v,  Iggulden,  3  B.  &  C. 
(U.  S.)  495 ;  Dollar  Sav.  Bank  v.  U.  S.,  189;  10  E.  C.  L.  48 ;  U.  S.  v.  Babbitt,  i 
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When  the  legislature  has  attached  a  proviso  to  a  section,  the 
natural  presumption  is  that,  but  for  the  proviso,  the  enacting 
part  of  the  statute  would  have  included  the  subject-matter  of  the 
proviso.^  But  where  it  is  clear  that  the  language  of  the  enacting 
clause  does  not  include  the  subject-matter  of  the  proviso,  a 
strained  construction  to  that  language  has  been  refused,  although 
the  refusal  rendered  the  proviso  of  no  effect.* 

A  proviso  which  restricts  an  enacting  clause  which  is  general 
in  its  scope,  is  to  be  strictly  construed.*  In  statutes  which  are 
strictly  construed,  however,  as,  for  example,  penal  statutes,  pro- 
visos must  be  liberally  construed.* 

Statutes  providing  that  the  repeal  of  an  act  shall  not  affect  any 
rights  which  have  accrued  under  it,  any  duty  imposed,  any  pen- 
alty incurred,  nor  any  proceeding  commenced,  etc.,  are  not  infre- 
quent. Such  statutes  are  in  the  nature  of  general  saving  clauses ; 
and  though,  of  course,  not  binding  upon  a  subsequent  legislature. 

Black  (U.  S.)  55;  Mechanics*,  etc.,  1.  Mullins  v.  Surrey  County,  5  Q^B. 
Bank's  Appeal,  31  Conn.  63;  Fried-  Div.  173;  Gibbons  v.  Ogden,  9  Wheat, 
man  v.  Sullivan,  4S  Ark.  213  ;  Cumber-  (U.  S.)  191;  Tinkham  v,  Tapscott,  17 
land  V.  Magruder,  34  Md.  ^81.  N.  Y.  152.  See  also  Downs  v,  Hunt- 
So  the  word  "  proviso  instead  of  ington,  35  Conn.  591. 
limiting  a  preceding  section  may  intro-  In  Brown  v,  Mar^'land,  12  Wheat, 
duce  an  independent  paragraph.  Geor*  (U.  S.)  438,  Marshall,  C.  J.,  for  the 
gia  R.,  etc.,  Co.  zk  Smith,  128  U.  S.  174.  court,  said :  "  If  it  be  the  rule  of  inter- 
In  State  V.  Eskridge,  i  Swan  (Tenn.)  pretation  to  which  all  assent,  that  the 
4i5,it  was  held  that  whereby  a  declara-  exception  of  a  particular  thing  from 
tory  provision,  the  legislature  enacted  general  words,  proves  that,  in  the  opin- 
thatathing  might  be  done  which  before  ion  of  the  law-giver,  the  thing  excepted 
that  time  was  lawful,  and  added  a  pro-  would  be  within  the  general  clause  had 
▼ISO  that  nothing  therein  was  to  be  so  the  exception  not  been  made,  we  know 
construed  as  to  permit  some  matter  em-  no  reason  why  this  general  rule  should 
braced  in  the  general  provision  to  be  not  be  as  applicable  to  the  constitution 
done,  this  was  an  implied  prohibition  as  to  other  instruments.'* 
of  such  act,  though  before  that  time  it  2.  Mullins  v.  Surrey  County,  5  Q^B. 
was  lawful.  Div.  173.  See  also  LI.  S.  v.  Gilmore,  8 
The  territorial  act  of  lowa^  ^839,  Wall.  (U.  S.)  330;  Tinkham  v.  Tap- 
defined  the  crime  of  murder,  and  pre-  scott,  17  N.  Y.  152. 
scribed  the  penalty;  the  act  of  1843  re-  S.  U.  S.  v.  Dickson,  15  Pet.  (U.  S.) 
pealed  the  act  of  1839,  with  a  proviso,  141  ;  Bragg  v.  Clark,  50  Ala.  36^  ;  Bird 
that  any  person  who  had  committed  v,  Jones,  37  Ark.  195;  McRae  t\  Hol- 
any  crime  punishable  by  it,  should  be  comb,  46  Ark.  306;  Nolan  v.  Harden, 
prosecuted  and  punished  according  to  43  Ark.  307;  Wassell  v,  Armstrong,  3c 
It  the  same  as  if  the  repealing  act  had  Ark.  247  ;  Blood  z\  Fairbanks,  50  CaK 
not  been  passed;  the  code  of  1851  re-  420;  Willingham  v.  Smith,  48  Ga.  580; 
pealed  all  acts  passed  prior  to  it,  with  a  McRae  v.  Holcomb,  46  Ark.  306;  Epps 
saving,  that  crimes  committed  under  r*.  Epps,  17  111.  App.  196;  Butts -y.Vicks- 
any  act  repealed  by  it,  should  not  be  burg,  etc.,  R.  Co.,  63  Miss.  462;  Looker 
affected  by  the  repeal :  JVe/i/,  that  there  v,  Davis,  47  Mo.  140;  Cumberland  v, 
is  no  law  in  force  for  punishing  the  of-  Magruder,  34  Md.  381;  Roberts  v,  Yar- 
fcnse  of  murder  committed  m  1840;  boro,  41  Tex.  449;  Southgate  v.  Gold- 
that  the  code  of  1S51  only  repealed  the  thwaite,  1  Bailey  (S.  Car.)  367.  See 
act  of  1843,  *"<^  ^'^  ^^^  repeal  the  act  Potter  v.  National  Bank,  102  U.  S.  163; 
^^839*  for  it  had  before  been  repealed,  Clark's  Appeal,  ^8  Conn.  207.  C0m' 
and  hence  there  was  no  saving  clause  in  fare  Foster  v.  Pritchard,  2  H.  &  N. 
the  code  providing  for  the  punishment  151;  Rogers  v,  Vass,  6  Iowa  405. 
of  crimes  committed  under  the  last-  4.  Bank  for  Savings  f.  Field,  3  Wall. 
named  act.    Jone«  v.  State,  i  Iowa  395.  (U.  S.)  495 ;  In  re  Ankrim,  3  McLean 
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yet  courts,  in  construing  the  repealing  act,  will  adhere  to  them« 
unless  a  contrary  intent  of  the  legislature  plainly  appears.^ 

The  rule  that  all  parts  of  a  statute  are  to  be  construed  together 
and  effect  given  to  the  whole,  if  possible,  is  to  be  observed  in  the 
construction  of  provisos  and  saving  clauses.*  But  a  distinction 
has  been  made  where  the  proviso  or  saving  clause  is  totally  repug- 
nant to  the  purview,  or  enacting  part  of  the  statute.     In  cases  of 


(U.  S.)  285.  For  provisos  in  penal  stat-  time  when  any  statutory  provision  shall 
utes,  see  Com,  v.  Standard  Oil  Co.,  loi  be  repealed  shall  be  affected  by  such  re- 
Pa.  St.  119;  Dull  V.  People,  4  Den.  (N.  peal,"  to  8ubt>equent  legislation,  sayings 
Y.)  91;  Sneed  v.  Com.,  6  Dana  (Ky.)  *' The  legislature  could  not  declare  in 
339;  Sanders  f.  State,  77  Ind.  227;  Peo-  advance  the  intent  of  subsequent  legis- 
ple  V.  Gill,  7  Cal.  356 ;  White  v,  Nash-  latures,  or  the  effect  of  subsequent  leg- 
ville,  etc.,  R.  Co.,  7  Heisk.  (Tenn.)  518;  islation  upon  existing  statutes."  See 
Jackson  v,  Moye,  33  Ga.  296.  also   Nash   v.    White's   Bank,   105  N. 

1.  Com.  V.  Sullivan,  150  Mass.  316;  Y.  245. 
Com.  t;.  Desmond.  i23Mass.407;  U.S.         In  Files  v.  Fuller,  44  Ark.  280,  the 

V,  Reisinger,  128  U.  S.  398;  U.   S.  v,  court,   in  speaking  of  such  a  statute, 

Barr,  4  Sawy.  (U.  S.)   254;    U.   S.   v,  said:  "This  statute  has  very  little  im- 

Keokuk,  etc.,  Bridge  Co.,  45  Fed.  Rep.  portance  save  in  hermeneutics,  and  has 

178;  State  V.  Kansas  City   R.  Co.,  32  been  rarel}'  invoked,  for  no  legislature 

Fed.  Rep.  722;  Gilleland -y.  Schuyler,  9  has  power  to  prescribe  to   the  courts 

Kan.  580;  State  r.  Boyle,  10  Kan.  113;  rules  of  interpretation,  or   to  fix  for 

State  V.  Crawford,  11  Kan.  32;  Willetts  future  legislatures  any  limits  of  power 

V,  Jeffries,  5  Kan.  473;  Harris  v.  Town-  as  to  the  effect  of  their  action.    Any 

shend,  56  Vt.  716;  Pratt  t',  Jones,  25  Vt.  subsequent  legislature   might  make  its 

303;  Grace  v.  Donovan,  12  Minn.  580;  repealing    action  operate    in  pending 

Brisbin  v.  Farmer,  16  Minn.  215;    Peo-  suits,  as  effectually  as  if  no  such  statute 

pie  V,  Quinn,  18  Cal.  121;  Jordan  v.  existed,  and  the  courts  are  quite  free  to 

State,  38  Ga.  585;    Volmer  v.  State,  34  consider  what  the  subsequent  legisla- 

Ark.  487  ;  Sanders  v.  State,  77  Ind.  227;  ture  did  in  fact  intend,  or  had  power  to 

Western  Union  Tel.  Co.  x\  Brown,  108  do.     Still  it  has  kept  its  place  on  the 

Ind.538;  Acree  z;.  Com.,  13  Bush  (Ky.)  statute  books,  and  it  is  persuasive  at 

353;   Com.   V.    Sherman,   85  Ky.   606;  least,  that  subsequent  legislatures  meant 

State  I'.  Shaffer,  21  Iowa  48i5;  Tipton  v,  to  keep  in  harmony  with  it,  and  in  their 

Carrigan,  10  111.  App.  318;  Farmer  v.  legislation  supposed  it  would  go  wiih- 

People,  77  III.  322;   State  v.  Ross,  49  outsaying,  that  when  a  repeal  was  made. 

Mo.  416;  Rogers  v.  Pacific  R.  Co.,  35  all  rights  in  suits  pending  under  the  old 

Mo.  153;  Lakenian  V.  Moore,  32  N.  H.  statutes  would  be  preserved." 
410;  Hall  V,  Hall,  64  N.  H.  295;   State        As  to  what  is  included  under  the  term 

V.  Proctor,    90    Mo.   334;   Garland   v,  "proceeding"    in    such    a   clause,  see 

Hickey,  75  Wis.  178;  National  Bank  v.  Beatty  v.  People,  6  Colo.  538;  Gordon 

Lemke  (N.  Dak.  1893),  54  N.  W.  Rep.  v.  State,  4  Kan.  489;  Proceeding, vol. 

921.     See  also -£* /«r/r  Larkins  (Okl.  19,  p.  220. 
1891),  25  Pac.  Rep.  745.  2.  Rex  v.  Archbishop  of  Armagh,  8 

In  People  r.  McNulty,  93  Cal.437,  it  Mod.   8;    Savings    Inst.   v.   Makin,  23 

was  said:  ^*It  is  quite  clear  that  a  gen-  Me.  360. 

eral  saving  clause,  if  it  be  clothed  inapt  "The  true  principle  undoubtedly  isi 
language  to  express  the  purpose,  is  as  that  the  sound  interpretation  and  mean- 
efficient  as  a  special  clause  expressly  ing  of  the  statute  on  a  view  of  the  en* 
inserted  in  a  particular  statute.  This  acting  clause,  saving  clause,  and  pro- 
proposition  is  too  plain  to  need  the  sup-  viso,  taken  and  construed  together,  is  to 
port  of  authority,  but  there  are  authori-  prevail.  If  the  principal  object  of  the 
ties  directly  to  the  point."  act  can  be  accomplished  and  stand  un- 

In  Mongeon  v.  People,  55  N.  Y.  613,  der  the  restriction  of  the  saving  clause, 

the  court  refused  to  apply  the  provision  or  proviso,  the  same  is  not  to  be  held 

of  the  general   repealing  act  of  1828,  void  for  repugnancy."     i   Kent's  Com. 

providing  that  **  No  offense  committed,  463,  note,  commenting  upon  Savings 

or  penalty   incurred,  previous  to   the  Inst,  v,  Makin,  23  Me.  360. 
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such  repugnance,  it  has  been  held  that  the  saving  clause  is  void, 
and  the  purview  of  the  statute  will  prevail  * ;  but  that  the  proviso 
will  stand  as  the  later  expression  of  the  legislative  will,  and  the 
purview  must  give  way.*  This  distinction  has  been  criticized  by 
eminent  writers  as  unsound,  on  the  ground  that  the  whole  of  an 
act  is  now  passed  at  the  same  time,  and  it  cannot  fairly  be  said 
that  any  part  of  it  expresses  the  last  intention  of  the  legislature, 
and  on  the  further  ground  that  there  is,  in  this  regard,  really  no 
essential  difference  between  a  saving  clause  and  a  proviso,  both 
being  employed  to  limit  the  operation  of  the  purview,  or  enact- 
ing part  of  the  statute.*  And  it  has  been  held  that  both  should 
be  kept  within  their  legitimate  bounds,  and  neither  should  be 
allowed  to  render  the  body  of  the  statute  entirely  inoperative.* 
d.  Inconsistent  Clauses  and  Statutes. —  See  infra,  this 

title,  /;/  Pari  Materia  ;  Repeal;  Context, 

10.  Aasociated  Words  -a,  NosciTUR  A  Sociis. — It  is  a  funda- 
mental  principle  in  the  construction  of  statutes  that  the  meaning 
of  a  word  or  phrase  may  be  ascertained  by  reference  to  the  mean- 
ing  of  other  words  or  phrases  with  which  it  is  associated.*^  The 
rule  is  embodied  in  the  familiar  maxim  noscitur  a  sociis.  To 
illustrate :  a  statute  prohibiting  the  **  having  or  keeping  '*  gun- 

1.  Wood's  Case,  i  Rep.  47;  Walsing-  In  Dugan  i*.  Bridge  Co.,  27  Pa.  St. 
hair.'s  Case,  2   Plowd.   565;    Farmers'  309;  67  Am.  Dec.  464,  it  is  said  that 
Bank  v.  Hale,  59  N.  Y.  59;   Yarmouth  it  is  a  general  principle  in  theconstruc- 
V.  Simmons,  10  Ch.  Div.  518.  tion  of  statutes,  that  a  proviso,  or  sav- 
in I  Black.  Com.  89,  it  is  said  :  '*A  ing  clause,  which  is  directly  repugnant 

saving  totally  repugnant  to  the  body  of  to   the  purview  or  body  of  the  act,  is 

the  act,  is  void.     If,  therefore,  an  act  of  not  to  have  effect. 

Parliament  vests  land  in  the  king  and  In  i   Kent's   Com.  463,  the   learned 

his  heirs,  saving  the  right  of  all  persons  author  said  :  "  But  it  may  be  remarked 

whatsoever;  or  vests  the  land  of  A  in  upon  this  case  of  Fitzg'  (Atty.  Gen'l 

the  king,  saving  the  right  of  A ;  in  either  v.   Chelsea   Water   Works,  Fitzg.  19), 

of  these  cases  the  saving  is  totally  re-  that  a  proviso  repugnant   to  the  pur- 

pugnant  to  the  body  of  the  statute,  and,  view  of  the  statute  renders   it  equally 

ifgood,  would  render  the  statute  of  no  nugatory  and   void  as  a  repugnant  sav- 

cttect  or  operation,  and,  therefore,  the  ing  clause ;  and  it  is  difficult  to  say  why 

saving  is  void,  and  the  land  vests  abso-  the  act  should  be  destroyed  by  the  one, 

lutely  in  the  king."  and  not  by  the  other,  or  why  the  pro- 

2.  Atty.  Genl  v,  Chelsea  Water  viso  and  the  saving  clause,  when  incon- 
Works,  Fitzg.  19;  Rex  v.  Middlesex,  2  sistent  with  the  body  of  Ihe  act,  should 
B.&  Ad.SiS ;  22  E.  C.L.  190;  Bac.  Abr.,  not  both  of  them  be  equally  rejected." 
tit.  Statutes  (i);  Townsend  v.  Brown,  5.  Rex  f.  Jones,  7  Exch.  s86;  Reg.  v. 
H  N.  J.  L.  80;  Farmers*  Bank  z\  Hale,  Brown,  17  Q^  B.  833 ;  79  E.  C.  L.  833 ; 
59  N.  Y.  59;  White  v,  Nashville,  etc.,  Sewell  v.  Taylor,  7  C.  B.  N.  S.  160;  97 
^.  Co.,  7  Heisk.  (Tenn.)  534.  See  also  E.  C.  L.  160;'  Skinner  v.  Usher,  L.  R., 
Packers.  Sunbury,  etc.,  R.  Co.,  19  Pa.  7  (^B.  423;  De  Londo's  Case,  2  East 
St.  219;  Ryan  V.  State,  5  Neb.  276;  Gib-  P.  C.  1098 ;  Wiseman  v.  Cotton,  i  Lev. 
bons  I'.  Brittenum,  56  Miss.  232.  80;  Crespigny  v    Wittenoom,  4  T.  R. 

8.  I  Kent's  Com.  463;  Bish.  Stat.  Cr.  790;  Rex  i-.  Manchester  Water  Works, 

(2ded.),^^63-65;  Potter's  Dwarris  118.  i  B.  &  C.  630;  8  E.  C.  L.  266;  Wood- 

*.  Jackson  f.  Moye,  33  Ga.  302,  where  ward  v.  London  R.  Co.,  3  Exch.  Div. 

It  was  held  that  a  proviso  was  repug-  121;  Arthur  v.  Moller,  97  U.  S.  368;  U. 

nantto  the  body  of  the  act,  and  was  S.   v.  Weise,  2  Wall.  Jr.    (U.   S.)   72; 

therefore  void.     Mason  v.  Boom  Co.,  3  Com.  v.  Monongahela  Nav.  Co.,  66  Pa. 

Wall. Jr.  (U.S.)  252.  St.  81 ;  Hilke  v.  Eisinbeis,  104  Pa.  St. 
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powder,  does  not  apply  to  a  person  who  has  gunpowder  for  a 
temporary  use  only,  a  carrier  for  instance ;  the  kind  of  "  having" 
contemplated  by  the  act  being  made  manifest  by  the  word  "keep- 
ing" with  which  it  is  associated.^  And  a  statute  declaring  a 
fraudulent  "  gift,  delivery,  or  transfer  **  of  property  to  be  an  act 
of  bankruptcy,  does  not  apply  to  a  "  delivery  "  to  a  bailee  for 
safe  custody  ; '  the  reference  being  obviously  to  such  deliveries  or 
transfers  as  are  of  the  nature  of  a  gift — in  other  words,  to  such 
only  as  change  the  ownership  of  the  property.*  Again,  where  a 
statute  prohibited  the  "  taking  or  destroying  "  the  spawn  of  fish, 
it  was  held  not  to  embrace  a  **  taking  **  for  the  purpose  of  re- 
moval to  another  bed,  as  the  word  "  destroying "  with  which 
"  taking  "  was  associated  indicated  that  the  "  taking  "  inhibited 
was  of  a  mischievous  or  dishonest  character.'  The  terms  "  equity 
of  redemption,"  "improvements,"  "  voluntary,"  and  others  equally 
familiar,  have,  by  force  of  the  words  with  which  they  were  associ- 
ated, been  given  a  meaning  different  from  their  strict  legal  sense.* 

514 ;  HoIman*8  Appeal,  106  Pa.  St.  502;  parochial  alms  and  did  not  include  alms 

Carter  v.  Peak,  138  Mass.  439.  received  from  a  charitable  institution. 

This,  it  has  been  observed  in  reference  Reg.  v.  Litchfield,  2  Q.  B.  870;  42  E.  C. 

to  Rex.  T'.  Melling,  i   Vent.  225,  was  a  L.  870. 

rule  adopted  by  Lord  Hale,  and  was  no  1.  Biggs  v.  Mitchell,  2  B.  &  S.  523; 

pedantic  or  inconsiderate  expression  in  no  E.C.  L.  523. 

falling  from  him,  but  was  intended  to  So  where  an  act  prohibited  the  **  hav- 

convcv,   in    short   terms,  the   grounds  ing  or  conveying "   anything  suspected 

upon  which  he  formed  his  judgments,  of  being  stolen   and   not  satisfactorily 

Broom's  Leg.  Max.  (8th  ed.)  58S.  accounted   for,  the  former  expression 

The  statute   i   Vict.,  ch.  85,  made  it  was  held  to  be  limited   by   the  latter, 

felony  to  "  shoot,  cut,  stab,  or  wound,"  and  did  not,  therefore,  apply  to  the  pos* 

and  the  latter  term  was  held  to  be  re-  session  in  a  house.     Hadley   v.  Perks, 

stricted,  by  the    words  which  preceded  L.  R.,  i  Q^  B.  444. 

it,  to  injuries  inflicted  by  an  instrument,  3.  Isitt  v.  Beeston,  4  Exch.  159;  Cot- 

and  hence  to  bite  off  a  iinger  or  a  nose,  ton  v.  James,  Mov.  &  Mai.  273. 

or  to  burn  the  face  with  vitriol,  was  not  8.  Bridger  r.  Richardson,  2  M.  &  S. 

a  wound  within  the  meaning  of  the  act.  568.     And  under  an  act  making  it  penal 

Reg.  V.  Harris,  7  C.  &  P.  446;  32  E.  C.  to  "  take  or  kill "  fish  without  the  per- 

L.   578;    Rex   T'.   Stevens,  i    Moo.   C.  mission  of  the  proprietor  of  the  fishery, 

C.  409.  a  similar  kind   of  taking   was  held  to 

In    a  statute  concerning  houses  of  have  been  intended.     Rex  v.  Mallinson, 

**  public  refreshment,  resort,  and  enter-  2  Burr.  679. 

tainment,"  the  word  "entertainment"  4.  '* Equity  of  Bedemptlon."— /'m** 

was  construed  to  mean  something  con-  syhania  act,  April  22,  1856  (2  Bright 

tributing  to  the  enjoyment  of  the  re-  Purd.  1064,  par.  14),  is  in  the  following 

freshment,  and  not  a  theatrical,  musical,  language :  "  No  right  of  entry  shall  ac- 

or  other  similar  performance.     Muir  v,  crue  or  actions  be  maintained  foraspc- 

Keay,  L.  R.,  10  Q^B.  594.  cific  performance  of  any  contract  for 

An  act  which  exempted  "magnates  the  sale  of  any  real  estate,  or  fordam- 

and  noblemen  "   from  tithes,  was  held  ages  for  non-compliance  with  any  such 

not  to  extend  to  an  ecclesiastical  mag-  contract,  or  to  enforce  anj' equitjr  of  re- 

nate,  such  as  a  dean,  but  to  include  only  demption,  after  re-entry  made  tor  any 

magnates  of  a  noble  kind.     Warden  v,  condition  broken,  or  to  enforce  any  im- 

Dean  of  St.  Paul's,  4  Price  65.  plied  or  resulting  trust  as  to  realty,  bnt 

The  statute  5  &  6  Wm.  IV,  ch.  75,  §  within  five  years  aftersuch  contractwas 

9,  made  the  receipt  of  "  parochial  relief  made  or  such  equity  or  trust  accrued, 

or  other  alms  "  a   disqualification  for  with  the  right  of  entry,  unless  such  con- 

the  municipal  franchise.     It  was  held  tract  shall  give  a  longer  time  for  its  per- 

that  the  words  '*  other  alms,"  referred  to  formance,  or  there  has  been,  in  pftrtf  * 
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The  most  frequent  application  of  this  rule  is  found  whene  spo- 
ciiic  and  generic  terms  of  the  same  nature  are  employed  in  the 
same  act,  the  latter  following  the  former.  While,  in  the  abstract, 
general  terms  are  to  be  given  their  natural  and  full  signification,* 
yet  where  they  follow  specific  words  of  a  like  nature  they  take 
their  meaning  from  the  latter,  and  are  presumed  to  embrace  only 
things  or  persons  of  the  kind  designated  by  them.*  Thus,  an  act 
declaring  that  certain  affidavits  shall  not  be  invalidated  by  ''  cleri- 

substantial  performance,  or  such  con-  the  counties  of  Luzerne  and  Schuyl- 

tract,  equity   of  redemption,  or   trust,  kill ;  " — the  two  counties  to  which  the 

shall  have  been  acknowledged,  by  writ-  statute  was  originally  made  applicable. 

iiig,tosubsist,by  the  party  to  be  charged  "Right." — 20   &   21    Vict.,    ch.    147, 

therewith,  within  the  same  period."     It  §  53,  after  authorizing  the  construction 

was  held  that  the  words  "  to  enforce  an  of  jetties  in  a '  certain  river,  contained 

equity  of  redemption"  construed — as  the  proviso  that  it  should  not  take  away 

they  must  be — in  connection  with  the  any  **  right,"  claim,  privilege,  franchise 

words  "  after   re-entry   made   for   any  or  immunity  to  which  the  occupiers  of 

condition  broken,"  could  not  refer  to  land  on  the  banks  were  entitled.  It  was 

a  mortgagor's    right  in   the   premises  held  that  the  word  "right"  was,  on  ac- 

mortgaged,  but  only  to  cases  such  as  count  of  the  associated  words,  limited 

those  arising  upon  the  rights  of  a  pur-  to  vested  rights  of  property,  and  did  not 

chaser  under  a  ground-rent  deed,  after  include  the  right  of  navigation  which 

re-entry  by  the  grantor  for  non-payment  the   occupiers    enjoyed   not  otherwise 

of  rent';  and,  therefore,  that  the  provi-  than  the  public  generally.     Kearns  v, 

lion  in  no  wise  affected  the  rights  of  Cordwainers'  Co.,  6  C.  B.  N.  S.  388;  95 

mortgagors,  nor  made  any  change  in  E.  C.  L.  386. 

the  rule  previously  existing,  allowing  a  "  Right  of  Common." — Under  the  Stat- 
deed  absolute  on  its  face  to  be  shown  by  ute,  2  &  3  Wm.  IV,  ch.  71,  the  phrase 
parol  to  be  a  mortgage.  Harper's  A p-  "any  right  of  common"  is  restricted 
peal.64Pa.  St.  315;  Ballen  tine  V.White,  by  the  words  which  follow,  "  or  other 
77  Pa.  St.  20.  profit  or  benefit  to  be  taken  and  enjoyed 
"ImproTem«ntB." — In  Schenley's  Ap-  from  or  upon  any  land,"  so  as  not  to 
peal,  70  Pa.  St.  98,  the  question  was  the  embrace  rights  in  gross,  but  only  those 
existence  of  a  mechanics'  lien  upon  an  ordinary  rights  of  common  and /r^j/rV^ 
ordinary  dwelling  house  under  the  prendre  which  are  in  some  way  appur- 
Pennsylvania  act,  Feb.  17,  1858  (2  tenant  to  the  land  and  limited  to  the 
Bright.  Purd.  1029,  pi.  23),  providing  for  wants  of  a  dominant  tenant.  Shuttle- 
amechanics' lien  on  all  "improvements,  worth  v.  LeFleming,  19  C.  B.  N.  S. 
engines,  pumps,  machinery,  screens  and  687;  11  E.  C.  L.  687. 
fixtures  erected,  repaired  or  put  in  by  **  Volimtaiy." — An  annuity  act  ex- 
mechanics,  machinists,  persons  or  ma-  cepted  from  its  general  provisions  any 
terial-men  entering  liens  thereon  ; "  and  **voluntary  annuity  granted  without  re- 
Agnew,  J.,  in  delivering  the  opinion  of  gard  to  pecuniary  consideration."  The 
the  court,  said:  "Though  the  word  *im-  word  *'  voluntary  "  was  held  to  be  em- 
provements'  is  large  enough,  under  or-  ployed,  not  in  its  common  legal  sense, 
binary  circumstances,  to  include  a  house  as  without  consideration,  but  as  without 
or  private  dwelling,  it  is  manifest  by  its  pecuniary  consideration.  Crespigny  v, 
connection  in  this  act  with  the  words  Wittenoom,  4  T.  R.  790. 
engine,  pumps,  machinery,  screens  and  1.  For  example,  the  language  "  any 
fixtures  .  .  .  that  this  word  was  bond  or  other  specialty,"  in  a  statute 
not  intended  to  authorize  the  creation  limiting  the  time  for  instituting  actions, 
of  liens  upon  ordinary  houses  or  dwell-  includes  every  kind  of  specialty.  Cork, 
ing?  of  tenants  independently  of  the  etc.,  R.  Co.  v.  Goode,  13  C.  B.  836;  76 
worksindicated  by  the  other  expressions  E.  C.  L.  835. 

used  in  connection  with  the  word  Mm-  So  the  grant  of  a  right  to  shoot,  hunt 

proveraents.'     These  words  have  clear  and   fish,   embraces   all  things  usually 

reference  to  the  work  erected  on  colliery  the  subject  of  such  sport.    Jeflfreys  f. 

leases,  which  are  quite  numerous,  and  Evans,  19  C.  B.N. S.  264;  115  E.C.  L.263. 

ve  of  great  value  and  importance  in  2.  This  branch  of  the  subject  is  fully 
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cal  or  other  defects,"  refers  to  clerical  or  formal  defects  of  like 
description  only.^  So  an  act  exempting  from  execution  the 
tools,  etc.,  of  any  "  mechanic,  miner,  or  other  person,"  does  not 
include  a  judgment  debtor  who  is  a  farmer  * 

But  the  object  of  the  rule  in  question  being  not  to  defeat,  but 
to  ascertain  and  effectuate  the  legislative  intent,  it  will  not  be 
applied  where  the  application  would  be  in  the  face  of  the  evident 
meaning  of  the  framers  of  the  law.^  Accordingly,  where  the 
obvious  purpose  of  an  act  was  to  prevent  a  desecration  of  the  Sab- 
bath by  restraining  the  doing  of  those  things  which  are  offensive 
to  a  Christian  community,  the  prohibition  against  "  horse  racing, 
cock  fighting,  or  playing  cards,  or  games  of  any  kind  "  on  Sun- 
day, was  held  to  embrace  baseball.*  Nor  does  the  rule  obtain 
where  the  specific  words  signify  subjects  greatly  different  from  one 
another,  for  here  the  general  expression  might  very  consistently 

treated  under  the  titles  Other,  vol.  17,  Where  the  question  was  whether  a 

p.   278;  Otherwise,  vol.    17,   p.   285,  forfeit  bond  given  to  secure  the  running 

whtre  a  large  collection  of  cases,  and  of  a  horse  race   was   within  a  statute 

many  illustrations,  will  be  found.  which  read  that  ^  all  notes  and  bonds 

1.  Duanesburgh  T/.  Jenkins,  40  Barb,  for  the  payment  of  monej  won  by  gam- 
(N.  Y.)  574.  ing  or  playing  at  cards,  dice,  or  any 

2.  Bevitt  T'.  Crandall,    19  Wis.  ^Si.         game  or  games,  shall  be  void  and  of  no 
8.  State  V.  Williams,  2   Strobh.  (S.     effect,"  it  was  held  that  the  intention  of 

Car.)  474;  Com.tr.  Percival,  4  Leigh  the  legislature  to  use  general  words  suf- 
(Va.)  150;  Foster  v,  Blount,  18  Ala.  ficient  to  embrace  all  modes  of  gaming 
687.  In  this  latter  case  it  was  said  that  was  made  evident  by  the  words  **or  any 
the  rule  is  one  of  construction  to  ascer-  other  game  or  games  "  following  *'  or 
tain  the  intention  of  the  legislature,  and  playing  at  cards  or  dice;"  thereby  in- 
when  that  is  clear  the  courts  are  bound  tending  to  prohibit  all  fashions  and 
by  it.  If  they  were  to  restrict  the  modes  of  gaming.  Shropshire  f.Glas- 
meaning  of  general  words  when  the  cock,  4  Mo.  536.  This  case  has  been 
framers  of  the  law  by  the  use  of  them  approved  in  Boynton  v.  Curie,  4  Mo. 
intended  to  embrace  other  perspns  or  599;  Eubanks  v.  State,  5  Mo.  450;  Hay- 
things  not  embraced  by  the  particular  den  v.  Little,  35  Mo.  418. 
words,  they  annul  the  law  instead  of  Section  9  of  Ohio  act,  March  8, 1831, 
executing  it.  provides  '*  That  if  any  person  shall 
In  Willis  V.  Mabon,  48  Minn.  140,  it  abuse  any  judge  or  justice  of  the  peace, 
was  held  that  the  Minnesota  laws  of  resistor  abuse  any  sheriff,  constable  or 
1889,  ch.  30,  §  I,  amending  the  in-  other  officer  in  the  execution  of  his  of* 
solvent  laws  of  1881,  and  providing  that  fice,"  etc.  It  was  contended  that  the 
the  "release  of  any  debtor  under  this  words  "or  other  officer"  should  be  re- 
act shall  not  operate  to  discharge  any  stricted,  on  account  of  the  connection 
other  party  liable  as  suretj',  guarantor,  in  which  they  were  used,  in  their  nnean- 
or  otherwise  for  the  same  debt,"  in-  ing  to  officers  connected  with  the  ad- 
cludes  stockholders  who  are  liable  for  ministration  of  justice  under  the  direc- 
the  debts  of  the  corporation.  And  in  tion  of  the  courts.  But  the  court  held 
the  opinion,  it  is  said  that  the  doctrine  that  the  words,  considering  the  mis- 
o^  ejusdem  generis  is  but  a  rule  of  con-  chief  sought  to  be  remedied — ^to  wit, 
struction  to  aid  in  ascertaining  the  abuse  of,  or  resistance  to,  public  ofE- 
meaning  of  the  legislature,  and  does  not  cers  engaged  in  the  execution  of  their 
warrant  a  court  in  confining  the  opera-  offices — should  be  construed  to  embrace 
tion  of  the  statute  within  narrower  lim-  ministerial  as  well  as  judicial  officers 
its  than  intended  by  the  law-maker,  generally,  other  than  those  named 
The  general  object  of  an  act  sometimes  in  the  statute,  and,  therefore,  a  super- 
requires  that  the  final  general  terms  visor  of  roads  and  highways.  Wood- 
shall  not  be  restricted  in  meaning  by  its  worth  v.  State,  26  Ohio  St.  196. 
more  specific  predecessors.  4.  State  v.  Williams,  35  Mo.  App.  54'- 
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add  one  more  variety ;  in  such  case,  the  general  term  must  re- 
ceive its  natural  and  wide  meaning.  For  example,  where  an  act 
forbade  the  conveyance  into  any  prison,  with  intent  to  facilitate 
the  escape  of  a  prisoner,  of  "  any  mask,  dress,  or  other  disguise, 
or  any  letter,  or  any  other  article  or  thing,**  the  last  general  terms 
were  held  to  include  anything  whatsoever  that  might  aid  a  pris- 
oner in  escaping — a  crowbar.^  Nor  does  it  apply  when  the  par- 
ticular words  exhaust  a  whole  genus ;  in  that  case  the  general 
tenh  is  held  to  refer  to  a  larger  class.* 

*.  Inferior  Does  Not  Include  Superior.— Statutes  which 

treat  of  persons  or  things  of  an  inferior  degree  cannot,  by  any 
general  words,  be  extended  to  those  pf  a  superior  degree.*  For 
instance,  a  statute  treating  of  "  deans,  parsons,  vicars,  and  others 
having  spiritual  promotion,**  does  not  extend  to  bishops — deans 
being  the  highest  persons  named,  and  bishops  being  of  a  still  higher 
rank.*  So  an  act  levying  duties  upon  "  copper,  brass,  pewter, 
tin,  and  all  other  metals  not  enumerated,'*  includes  under  the 
general  expression  only  metals  inferior  to  those  mentioned,  and 
not  gold  or  silver,  which  are  commonly  known  as  "  precious  '* 
metals.*  Again,  a  statute  relating  to  indictments  before  justices 
of  the  peace  and  "  others  having  power  to  take  indictments,**  does 
not  apply  to  the  superior  courts.®  Where,  however,  the  conse- 
quence of  thus  restricting  the  general  words  would  be  that  they 
would  have  no  effect  at  all,  they  must  be  construed  to  extend  to 
persons  or  things  superior  in  degree  to  those  enumerated.  Upon 
this  principle,  a  statute  limiting  the  time  for  the  institution  of 
"every  possessory,  ancestral,  mixed,  or  other  action,**  has  been 
held  to  include  a  real  action.'' 


1.  Reg.  T'.  Payne,  L.  R.,  i  C.  C.  27.  wherein  salmon  is  taken,"  was  construed 

2.  Fenwick  v.  Schmalz,  3  C  P.  316;  as  including  by  these  general  words, 
Ellis  r.  Murray,  28  Miss.  129.  See  in-  only  rivers  inferior  to  those  mentioned, 
fra^  this  title.  Inferior  Does  Not  In-  and,  therefore,  as  not  including  the  river 
dude  Superior.  Thames.     2  Insts.  478. 

8.  Hall  V,  Byrne,  2  111.  140;  Lyndon  4.  Archbishop  of  Canterbury's  Case, 

I'.  Stand  bridge,  2  H.  &  N.  ^i;    Ailes-  2  Rep.  46b;  Copland  v.  Powell,  i  Bing. 

buryv.  Pattison,  i  Dougl.   28;   Wood-  373;  8  E.  C.  L.  552. 

worthrr.  Paine,  I  111.  374;  I  Bl.  Com.88;  5.  Per    Parke,     B.,    in    Casher    v. 

Broom's  Legal  Maxims  (8th  ed.)  650.  Holmes,  2  B.  &  Ad.  592;  22  E.  C.  L.  146. 

Statute  31  Hen.  VIII,  ch.  3,  exempt-  6.  2  Insts.  478. 

in>{  from  tithes  all  lands  which  should  7.  Chapman  v.  Woodruff,  34  Ga.  98; 

come  to  the  crown  by  '*  dissolution,  re-  Ellis  v,  Murray,  28  Miss.  129.     In  the 

Douncing,  relinquishing,  forfeiture,  giv-  latter  case  it  was  contended  that  as  real 

ing  up,  or  by  any  other  means,"  had  actions  were  omitted  from  the  statute, 

the  effect  of  exempting  lands    which  and  were  of  higher  dignity  than  those 

came  to  the  crown   by   these  or  any  actions  enumerated,  they  could  not  be 

other  inferior  means,    but    not    those  included  in  the  words  "  other  action.'* 

which  came  to  the  crown  by  an  act  of  But  the  court  held  otherwise,  and  said  : 

Parliament,  which  is  the  highest  man-  "Though  it  is  generally  true  that  a  stat- 

ner  of  conve^'ance    that    can    be.    2  ute  which  treats  of  things  or  persons  of 

Insts.  457.  an  inferior  degree  cannot,  by  any  gen- 

The  statute  which  prohibited  salmon  eral  words,  be  extended  to  those  of  a 

fi-'hing  in  the  waters  of  certain  enumer-  superior  degree,  yet  when  all  those  of 

ated  streams,   and  "  all  other    waters  an  inferior  degree  are  embraced  by  the 
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c.  Reddenda  Singula  Singulis.  —  Words  or  clauses  in  a 
statute,  where  the  sense  requires  it,  and  in  furtherance  of  the 
legislative  intention,  are  to  be  taken  distributively,  reddenda 
singula  singulis,^  They  are  thus  applied  to  the  subject-matter  to 
which  they  appear  by  the  context  most  properly  to  relate,  and 
to  which  they  are  indeed  most  applicable.  Thus,  in  the  con- 
struction of  the  words,  "  for  money  or  other  good  consideration, 
paid  or  given,'*  the  word  "paid"  must  be  referred  to  "money," 
and  "  given,"  to  "  consideration."*  Other  illustrations  of  the 
maxim  will  be  found  in  the  notes.* 

express  words  used  and  there  are  still  C^givingeachtoeach")  whenoneoftwo 

general  words,  they  must  be  applied  to  provisions  in  one  sentence  is  appropri- 

thlngs  of  a  higher  degree   than   those  ated  to  one  of  two  objects  in  another 

enumerated,  for  otherwise  there  would  sentence,   and   the  other  provision  is 

be  nothing  for  the  general  words  tooper-  similarly  appropriated  to  the  other  ob- 

ate  upon,  and  effect  could  not  be  given  ject.     Sweet's  L.  Diet. ;  Anderson's  L. 

to  all  the  words.   Here,  there  are  no  in-  Diet. 

ferior  actions  to  those  embraced  in  the  In  Mclntyre  v.  Ingraham,  35  Miss, 

words  ^possessory,  ancestral  or  mixed  35,  it  is  said  that  it  is  one  of  the  best 

actions/  except,  perhaps,  the  proceeding  settled  rules  of  construction  that  words 

of  unlawful  detainer  or  forcible  entry  in  different  parts  of  a  statute  must  be  re- 

and  detainer,  the  limitation  to  which  is  ferred  to  their  appropriate  connection, 

regulated  by  another  statute.     Unless  giving  to  each  in  its  place  its  proper 

the  words  *  other  action  '  embrace  those  force,  reddenda  singula  singMlis,  and  if 

of  a  higher  degree  than  those  enumer-  possible  rendering  none  of  them  use- 

ated,  they  become  nugatory ;  and  a  con-  less  or  superfluous, 

struction  producing  such  a  result  cannot  The  words  "according  to  the  pron- 

be  given,  upon  well  settled  and  familiar  sions  of  the  said  act  and  of  this  act'* 

principles."  obviously  import  that  the  requisitions 

The  statute  52  Hen.  Ill,  ch.  19,  speaks  of  two  acts  (that  act  itself  and  another 

of  "courts  baron  or  other  courts,**  and  act  thereinbefore  mentioned),  in  their 

it  was  held  that  the  words  "  the  courts  "  respective   particulars   are  to  be  duly 

embraced  the  courts  of  record  at  West-  complied  with  as  if  the  one  under  its 

minster,  for   otherwise  they  would   be  circumstances  requires  signature  to  an 

g^ven  no  effect,  there  being  no  courts  in-  instrument  onlj',  and  the  other  that  it  be 

ferior  to  those  enumerated.  3  Insts.  137.  under  seal.     Potter's  Dwarris  230. 

In    Bishop  on  Stat.  Cr.  (Sth  ed.),  §  In  Reg.  v.  Cumberworth  Half,  5  Q^ 

246b,  the  author  observes  that  the  rule  B.  484;  48  E.  C.  L.  4S2,  where  the  wordi 

first  stated  above  accords  with  the  work-  were  "  the  feeding  of  a  cow  by  and  on 

ings  of  the  human  mind  ;  that  a  writer  the  lands,"  Patterson,  J., said:  "  I  think 

who  specifies  certain   things,  adding  a  we  must  say  reddendo  singula  singulis 

general  clause,  mentions,  as  of  course,  that   the  feeding  was   to  be  *  on'  the 

the  highest  things,  and  some  of  each  land  while  there  was  food  on  it  and  by 

class  within  those  which  he  had  in  con-  the  owner  of  the  land  with  pay  at  other 

templation.     Any  one  can,  by  experi-  times." 

ment,  ascertain  that  his  own  mind  will  2.  Potter's  Dwarris  230. 

commonly  work  so.    We  reasonably  as-  ,   8.  Massachusetts  StvX. of  i^&^(^.2i^ 

sume,  therefore,  in  construing  his  Ian-  §  i,  provides  that  "  whoever  sells  or  of- 

guage  that  he  did  not  intend  to  include  fers  for  sale,  or  has  in  his  possession"  a 

things  higher  than  any  mentioned,  nor  lobster  less  than  a  certain  length  *'  shall 

of  a  class  outside  of  those  specified  ;  yet  forfeit  five  dollars  for  every  such  lob- 

the  mind  does  not  necessarily  in  every  ster ;  and  in  all  prosecutions  under  this 

instance  move  in  this  way,  and  when  section  the  possession  of  any  lobster  not 

the  court  can  discern  that  the  mind  of  of  the  required  length  shall  be  frima 

the  maker  of  a  statute  moved  otherwise,  facie  evidence  to  convict."  And  where 

it  should  not  apply  to  his  work  this  rule  on  the  trial  of  a  complaint  for  hav- 

of  interpretation.  ing  in  possession  lobsters  of  less  than 

1.  A  clause  in  a  statute  is  said  to  be  the  required  length,  it  was  contended 

construed   reddenda    singula  singulis  by  the  defendant  that  no  prosecutioa 
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could  be  maintained  upon  propositions  sewers,  with  the  several  conveniences, 
which  can  be  read  uno  fiatu  declaring  etc.,  shall  be  and  the  same  are  hereby 
that  possession  shall  cause  a  penaltv  to  vested  in  the  commissioners  of  sew- 
be  incurred,  and  that  possession  shall  ers."  Adopting  this  rule  of  construc- 
be  prima  facie  evidence  to  convict;  tion,  the  court  held  that  this  section  had 
that  these  two  propositions  became  law  not  the  effect  of  vesting  in  the  commis- 
at  the  same  instant  of  time,  and  that  sioners  the  property  in  all  lands  under 
there  is  no  resource  except  to  declare  their  view,  cognizance,  or  management, 
the  whole  section,  so  far  as  it  relates  to  but  only  vested  in  them  the  property  in 
the  offense  of  possession,  as  unmeaning  lands  purchased  by  them,  and  in  works 
and  incapable  of  enforcement.  But  this  and  other  things  under  their  view,  cog- 
contention  was  negatived,  and  Devens,  nizance,  and  management.  Stracey  v, 
J.,  for  the  court, said:  **The  different  Nelson,  12  M.  &  W.  533. 
portions  of  a  sentence  or  different  sen-  The  first  section  of  Pennsylvania 
tcnces  are  to  be  referred,  respectively,  to  Act  May  16,  1861,  relating  to  bankers 
theotherportionsor  sentences  to  which  and  brokers,  requires  a  return  to  be 
we  can  see  they  respectively  relate,  made  of  the  business  done,  and  the  sec- 
Even  if  strict  grammatical  construction  ond  section  requires  a  report  of  the 
should  demand  otherwise,  the  maxim  names  composing  the  firm,  or  of  the  in- 
of  construction  reddendo  singula  sin-  dividuals  engaged  in  the  business.  The 
g%lis  is  well  established,  and  if  the  lat-  third  section  provides  that  "  every 
ter  clause  be  construed  respective  et  banker  or  broker  who  shall  neglect  or 
di$trihutit\e  it  will  be  found  that  it  re-  refuse  to  make  the  return  and  report  re- 
lates to  the  first  two  offenses  described  quired  by  the  first  and  second  sections 
in  the  section  and  not  to  the  third."  of  this  act  shall  for  every  such  neglect 
Act  of  Congress,  March  3,  1801,  p.  or  refusal  be  subject  to  a  penalty" 
2S7,  ^  2,  supplementing  the  Act  of  named.  And  Agnew,  J.,  in  delivering 
Feb.  27,  180 1,  p.  268,  provides  that  all  the  opinion  of  the  court,  said:  '*Adher- 
fines.  penalties,  and  forfeitures  accruing  ing,  then,  to  the  words  of  the  law,  to 
under  the  laws  of  the  states  of  Mary-  what  did  the  legislature  refer  when  it 
land  and  Virginiay  which  by  adoption  said  *  shall  for  every  such  neglect  or  re- 
have  become  the  laws  of  this  district  fusai  be  subject  to  a  penalty?'  It  is  to 
[District  of  Columbia)^  shall  be  recov-  be  observed  it  is  the  language  of  refer- 
ered  with  costs,  by  indictment  or  infor-  ence,  and  we  are  therefore,  by  the 
mation  in  the  name  of  the  United  words  themselves,  sent  to  inquire  ior  the 
States,  or  by  action  of  debt  in  the  name  delinquencies  referred  to.  But  the  mo- 
of  the  United  States  and  of  the  in-  ment  we  start  off  on  this  errand,  we  dis- 
fomier.  It  was  held  that  the  act  must  cover  that  the  reference  is  to  a  return, 
be  construed  reddendo  singula  singu-  to  be  found  only  in  the  first  section,  and 
lis;  that  is,  where  the  mode  of  prose-  to  a  report,  provided  for  only  in  the 
cution  under  the  state  laws  was  by  in-  second,  and  that  they  differ  widely, 
dictment,  or  information  in  the  name  of  Each  is  indispensable — ^the  report,  that 
the  commonwealth,  it  should  in  future  it  may  be  known  to  the  commonwealth 
be  bv  indictment  or  information  in  the  who  is  liable  to  taxation;  the  return, 
name  of  the  United  States;  and  where  that  the  means  of  assessing  the  tax  may 
bv  the  state  laws  the  mode  of  prosecu-  be  furnished.  The  report  is  once  for 
tion  was  an  action  qui  tarn,  or  an  action  all  time  the  party  may  continue  in  busi- 
of  debt  in  the  name  of  the  informer,  it  ness;  the  returns  annually  until  he 
should,  in  future,  be  an  action  qui  tarn  ceases.  It  is  clear  that  the  offenses  be- 
in  the  name  of  the  United  States  and  ing  different  in  kind,  independent  in 
of  the  informer,  or  an  action  of  debt  in  act,  and  distinct  in  time,  each  is  liable 
the  name  of  the  informer  alone.  U.  S.  to  a  punishment.  When  the  legislature 
V.  Simms,  i  Cranch  (U.  S.)  253.  therefore  said,  ewery  such  neglect  or  re- 
Statute  3  &  4  Wm.  IV,  ch.  23,  ^  44,  fusal  should  be  the  subject  of  a  penalty, 
enacts  that  **  the  property  of,  and  in  it  becomes  very  plain  it  did  not  refer  to 
all  lands,  tenements,  hereditaments,  a  joint  neglect  of  several  acts  impossi- 
buildings  and  erections,  works  and  ble  of  simultaneous  performance.  Had 
other  things,  which  shall  have  been,  the  word  *  every  *  been  omitted,  the  lan- 
or  shall  hereafter  be,  purchased,  ob-  guage  might  have  been  dubious,  but 
tained  and  erected,  constructed  or  made,  with  it  before  us,  as  a  part  of  the  very 
bv  or  by  order  of,  or  which  shall  be  letter  of  the  act,  we  are  admonished  by 
within  or  under  the  view,  cognizance,  the  reference  to  resort  to  separate  sec- 
or  management  of  any  commissioners  of  tions  to  ascertain  the  neglect  or  refusal 
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d.  ExPRESsio  Unius  Est  Exclusio  Alterius. — The  max- 
im, the  expression  of  one  thing  is  the  exclusion  of  another,  is  of 
frequent  application  in  the  construction  of  statutes.^  Thus,  the 
enumeration  of  the  cases  in  which  creditors  are  allowed  to  receive 
interest  excludes  other  cases ;  *  a  grant  to  corporations  of  the 
power  to  lend  money  on  personal  security,  precludes  them  from 
making  loans  on  any  other  kind  of  security  ;  *  a  requirement  that 
a  license'shall  be  obtained  for  the  sale  of  specified  liquors  implies 
that  others  may  be  sold  without  license  ;  *  an  expression  of  the 
cases  in  which  a  married  woman  may  sue,  limits  her  to  those 

referred  to,'and  thus  compelled  to  give  maxim  *  expressio  unius  est  exclusio  al- 

the  distributive  word   '  every  *  a  refer-  terius^  we  must  hold  that  there  are  no 

ence  to  each,  reddendum  singula  sin-  others   in   which   it  can   be  implied." 

gulis^"*     Com.  V.  Cooke,  50  Pa.  St.  20T.  Doctor  v.  Hartman,  74  Ind.  221. 

Massachusetts  Stat.  1825,  ch.  114,  ^  The  Stat,  2   Wm.   IV,  ch.  45,  §  27, 

I,  providing  for  a  session  of  the  supreme  gave  the  right  of  voting  in  boroughs  to 

judicial  court  at  Nantucket,  recites  that  every   person  who  occupied  either  as 

the  term  shall  be  holden  by  one  or  more  owner  or  tenant  "any  house,  warehouse, 

of  the  justices  of  said  court,  and   the  counting  house,  shop,  or  other  building, 

court  so  holden  shall   have  cognizance  being  either  separately   or  jointly  with 

of  all  causes,  civil  and  criminal,  and  of  any  land  "  within  such  city  or  borough, 

all  other  matters  and  things  which  by  etc.   It  was  held  that  under  this  section 

law  are  cognizable  hy  said  court,  when  two  distinct    buildings    could    not  be 

holden  by  one  or  more  justices  thereof,  joined  together  in  order  to  constitute  ft 

in  any  county.  Shaw,  C.  J.,  for  the  court,  borough  qualification.  Tindal,  C.  J.,  ob- 

said:  "We  think  this  section  is  to  l)e  con-  served  :  "  The  rule  expressio  unius  est 

strued  conformably  to  the  maxim  red-  exclusio  alterius  is,  I  think,  applicable 

denda  singula  singulis,  and  that  when  in  here.     I  cannot  see  why  the  legislature 

fact  the  court  is  held  by  one  of  the  justi-  should  have  provided  for  the  joint  oc- 

ces  it  shall  have  cognizance  of  all  matters  cupation  of  a  building  and  land,  and  not 

cognizable  by  the  court  when  so  held  in  for  that  of  two  different  buildings  if  it 

any  other  county  ;  and  when  in  fact  held  had  been  intended  that  the  latter  should 

by  three  or  more,  it  shall  have  cogniz-  confer   the    franchise."     Dewhurst  v. 

ance  of  all  matters  cognizable  by  the  Fielden,  7  M.  &  G.  1S2;  49E.  C.  L.  iSi. 

full  court  in  other  counties.*'     Coffin  v.  The  provisions  of  the  Missouri  st2ii- 

Hussey,  12  Pick.  (Mass.)  289.    See  also  ute  (Wagner's  Sts.  328,  §  5),  auihoriz- 

Com.  t;.  Jordan,  18  Pick.  (Mass.)  228.  ing  the  joinder  as  defendants  of  those 

A  statute  enacted,  "  It  shall  and  may  persons   living  in  the  same  county  or 

be  lawful  for  the  directors  of  the  Bristol  circuit  in  proceedings  to  condemn  lands 

Dock  Company,  and  they  are  hereby  for  railroads,  is  equivalent  to  saying  that 

authorized  and  required,  to  make  a  new  other  persons  not  residing  in  said  countv 

common  sewer,  and  also  to  alter   and  or  circuit  cannot  be  joined  with  them, 

reconstruct  all  or  anj'  of  the  sewers  of  Quincy,  etc.,  R.  Co.  v,  Kellogg,  54  Mo. 

the  said  city,  and   also  to  make  such  334.     See  further  Estate  of  Weeks,  i 

other  alterations  and  amendments  in  the  Civ.  Pro.  Rep.  (N.  Y.)  164;  Scovcm  v. 

sewers  of  the  city  as  may  or  shall  be  State,  6  Ohio  St.  288 ;  Brockett  t'.  Ohio, 

necessary,"  etc.     Applying  the  maxim  etc.,  R.  Co.,  14  Pa.  St.  241;  Page  v, 

in  question,  the  court  held  that  the  stat-  Allen,  58  Pa.  St.  338;  98  Am.  Dec.  372; 

ute  made  it  obligatory  upon  the  direct-  Philadelphia  v.  Davis,  6  W.  &  S.  (Pa.) 

ors  to  make  a  new  common  sewer,  but  278;   Koch   v.  Bridges,   45  Miss.  247; 

simply  empowered,  and  did  not  compel,  Watson  v.  Corey,  6  Utah  150.    See 

them  to  alter  and  reconstruct  the  other  supra,  this  title,  Special  Classes—Pri- 

sewers.    Rex  v.  Bristol  Dock  Co.,  6  B.  vate  and  Special,  and  infra,  this  title, 

&  C.  181;  13  E.  C.  L.  139.  Repeal. 

1.  Where  the  statute  enumerated  the  2.  Watkins  v.  Wassell,  20  Ark.  410. 

cases  in  which   the  board   of  county  8.  Fowler  v.  Scully,  72  Pa.  St.  456; 

commissioners  of  roads  were  authorized  13  Am.  Rep.  699. 

to  set  aside  the  report  of  viewers,  the  4.  Feldman  v,  Morrison,  x  III.  App> 

court  said :    ** Applying    the    familiar  460. 
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cases;*  subjecting  coal  mines  to  the  poor  rate  is  a  virtual  exclu- 
sion of  other  mines  ;*  and  a  special  provision  in  an  act  for  levying 
a  tax  of  a  fixed  per  centum  excludes  the  levy  of  a  higher,  although 
necessary,  tax ;  *  so  a  statute  expressly  exempting  from  distress 
for  taxes  "  arms  and  accoutrements "  makes  all  other  property 
liable  to  the  distress  *  And  when  a  statute  defining  an  offense, 
designates  one  class  of  persons  as  subject  to  its  penalties,  all  oth- 
ers are  to  be  deemed  as  exonerated.* 

But  this  maxim  is  not  of  universal  application ;  it  is  always 
subject  to  the  intention  of  the  legislature  as  the  chief  guide  to 
the  construction.*  Moreover,  where  the  language  of  the  statute 
may  fairly  embrace  many  different  cases,  and  some  only  are  ex- 
pressly mentioned  merely  by  way  of  example,  others  of  a  similar 
nature  are  not  thereby  excluded.''  And  if  there  is  some  special 
reason  for  mentioning  one  or  more  things,  and  none  for  mention- 
ing others,  which  are  otherwise  within  the  statute,  the  failure  to 
mention  the  latter  will  not  necessarily  exclude  them.^  And, 
again,  where  the  words  of  the  law-maker  are  general  and  the  stat- 
ute  is  merely  declaratory  of  the  common  law,  it  may  extend  to 
persons  and  things  other  than  those  actually  named.®  Indeed  it 
has  been  said  that  the  maxim  is  too  general,  and  subject  to  too 
many  exceptions  in  its  application,  to  govern  the  construction  of 
criminal  statutes.*®  And  e  converso^  the  exclusion  of  one  subject 
or  thing  in  a  statute,  is,  as  a  general  rule,  the  inclusion  of  all  oth- 
ers. For  example,  the  exclusion  of  the  power  of  a  court  to  im- 
pose a  fine  of  less  than  a  specified  amount,  gives,  by  implication, 
the  power  to  impose  a  fine  for  more  than  that  sum.** 

11.  Betrospectiye  Laws — (See  also  Constitutional  Law,  vol. 
3,  p.  670 ;  Ex  Post  Facto  Laws,  vol.  7,  p.  525  ;  Vested  Rights) 
—a.  Definition. — A  retrospective  or  retroactive  law  is  one  which 
o^verates  upon  matters  which  occurred,  or  rights  and  obligations 
which  existed,  before  the  time  of  enactment.**  Strictly  speaking, 

1.  Miller  v.  Miller,  44  Pa,  St.  170.  Cemetery  Co.  v.  Philadelphia,  93  Pa. 

2.  Reg.  V.  Cunningham,  5  East  478.     St.  129;  39  Am.  Rep.  732. 

In  Potter's    Dwarris    221,    it  is  said:  6.  Howell  v,  Stewart,  54   Mo.  400; 

**  Where    certain    specific    things    are  State  v,  Jaeger,  63  Mo.  403. 

taxed,  or  subjected  to  any  charge,  it  6.  Broom's  Leg.  Max.  (8th  ed.)  652. 

seems  probable  that  it  was  intended  to  7.  Scaggs  v.  Baltimore,  etc.,  R.  Co., 

exclude  everything  else,  even  of  a  simi-  10  Md.  2&;  Broom's  Leg.  Max.  (8th 

Ur  nature ;  and  a  fortiori^  all  things  ed.)  652. 

different  in  genus  and  description  from  8.  Brown  v.  Buzan,  24  Ind.  194. 

those  which  are  enumerated."  9.  2  Insts.  256;  Potter's  Dwarris  a2i. 

3.  U.  S.  V.  Macon  County,  99  U.S.  582.  10.  State  v,  Connor,  7  La,  Ann.  379. 

4.  Sher-win  v.  Bugbee,  16  Vt.  439.  11.  Hawkins  v.  People,  106  111.  628 ; 
The  32d  section  of  the  Pennsylvania  Chiles  v.  State,  2  Tex.  App.  36 ;  Drake 

Act  of  April  29,  1844,  declares  that  all  v.  State,  5  Tex.  App.  649. 

offices,  posts  of  profit,  professions,  trades  13.  In  Society,  etc.  v,  Wheeler,  2  Gall. 

and  occupations,  except  the  "occupa-  (U.   S.)   105,   Story,  J.,  said:  "Upon 

tion  of  farmers,*'  shall  be  valued  and  principle,  every    statute    which    takes 

psessed,  and  subject  to  taxation.    And  away  or  impairs  vested  rights,  acquired 

it  was  held  that  this  exception  excluded  under  existing  laws,  or  creates  a  new 

all  other  exceptions.     Miller  v.  Kirk-  obligation,  imposes  a  new  duty,  or  at- 

Patrick,  29  Pa.  St.  226.    See  also  Olive  taches  a  new  disability,  in  respect  to 
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penal  laws  are  retrospective  laws  as  well  as  those  which  a&ect 
civil  and  property  rights  only ;  but  penal  laws  constitute  a  spe- 
cific class  known  as  ex  post  facto  laws,  which  are  discussed  else- 
where.^ Questions  of  constitutional  limitations  upon  the  legisla^ 
tive  power  to  enact  laws  impairing  the  obligation  of  contracts  or 
divesting  vested  rights  are  not  within  the  scope  of  the  subject 
under  discussion,^  which  will  be  limited  to  the  construction  and 
operation  of  retrospective  laws.* 

b.  Rules  of  Construction. — It  may  be  laid  down  as  a  fun- 
damental rule  in  construing  statutes  so  worded  as  to  admit  of  a 
construction  which  would  render  them  retrospective  as  well  as 
prospective,  that  a  prospective  operation  only  is  to  be  given,  un- 
less a  legislative  intent  to  the  contrary  is  declared,  or  necessarily 
implied  from  the  circumstances  or  the  language  used.*  In  Eng- 
land, where  the  Parliament  has  the  power  to  enact  retrospective 
laws,  this  rule  of  construction  is  applied  perhaps  more  rigorously 

transactions  or  considerations  already  Norwood,   12  Md.  195;  Williar  i'.  Bal- 

past,  must  be  deemed  retrospective."  timore  Butchers',  etc.,  Assoc.,  45  Md. 

1.  See  Ex  Post  Facto  Laws,  vol.  546;  Grinder  v.  Nelson,  9  Gill  (Md.) 
7,  p.  525.  299;  Clark  V.  Baltimore,  2g  Md.  383; 

2.  See  Constitutional  Law,  vol.  Davis  v.  Clabaugh,  30  Md.  508;  WU- 
3,  p.  670;  Vested  Rights.  Hams  v.  Johnson,  30  Md.  500;  96  Am. 

8.  See  Constitutional  Law,  vol.  Dec.  613;  Herbert  t'.  Gray,  38  Md.  539; 

3,  p.  760,  for  a  discussion  of  the  various  Somerset    v.  Dighton,    12    Mass.  383; 

classes  of  valid  retrospective  laws.  Abington  v.  Duxbury,  105  Mass.  387; 

4.  State  V,  Sloss,  83  Ala.  93;  Engel-  Phillips  v.  New  Buifalo,  68  Mich.  217; 
hardt  v.  State,  88  Ala.  100;  Parsons  v.  Kerlinger  v.  Barnes,  14  Minn.  526; 
Paine,  26  Ark.  124;  Webber  v.  Clarke,  Davidson  v.  Gaston,  16  Minn.  230; 
74  Cal.  II  ;  Goshen  z\  Stonington,  4  Giles  v,  Giles,  22  Minn.  348;  Brown  r». 
Conn.  209;  10  Am.  Dec.  121,  and  note;  Wilcox,  14  Smed.  &  M.  (Miss.)  127; 
Thames  Mfg.  Co.  v.  Lathrop,  7  Conn.  Gay  den  v.  Bates,  Walker  (Miss.)  209; 
5C0;  Perkins  r.  Perkins,  7  Conn.  558;  Easten  v.  Van  Dorn,  Walker  (Miss.) 
18  Am.  Dec.  120;  McCarthy  v,  Havis,  14;  Hooker  v.  Hooker,  10  Smed.  &  M. 
23  Fla.  508;  State  v.  Bradford,  36  Ga.  (Miss.)  599;  Stewart  r.  Davidson,  10 
422;  Garrett  t-.  Doe,  2  111.  335;  In  re  Smed.  &  M.  (Miss.)  351;  Garrett  v, 
Tuller,  79  111.  99;  22  Am.  Rep.  164;  Beaumont,  24  Miss.  377;  Carson  t\  Car- 
Russell,  etc..  Drainage  Dist.  7'.  Benson,  son,  40  Miss.  349;  State  v.  Thompson, 
125  111.  490;  Jemison  v.  Adams  Coun-  41  Mo.  25;  Williamson  v.  New  Jersey, 
ty,  130  111.  550;  Aurora,  etc..  Turnpike  etc.,  R.  Co.,  29  N.J.  Eq.311;  Elizabeth 
Co.  V,  Holthouse,  7  Ind.  59;  Lucas  v,  v.  Hill,  39N.J.  L.  555;  Stilphen  v.  Stil- 
Tucker,  17  Ind.  41 ;  Hopkins  v.  Jones,  phen,  65  N.  H.  120;  Amsbry  v,  Hindi, 
22  Ind.  310;  NiklauR  r.  Conkling,  118  48  N.  Y.  57 ;  Johnson  v.  Burrell,  a  Hill 
Ind.  289;  Maxwell  v,  Fulton  County,  (N.  Y.)  238;  Fairbanks  z».  Woods,  17 
119  Ind.  20;  Bartruff  v.  Remey,  15  Wend.  (N.  Y.)  329;  Wood  v.  Oakley, 
Iowa  257;  Knoulton  v.  Redenbaugh,  40  11  Paige  (N.  Y.)  400;  Quinn  v.  New 
Iowa  114;  State  zk  Crawford,  11  Kan.  York,  63  Barb.  (N.  Y.)  595;  Wilson  ft 
32;  O'Donoghue  v.  Akin,  2  Duv.  (Ky.)  Baptist  Education  Soc.,  10  Barb.  (N. 
480 ;  Cumberland,  etc.,  R.  Co.  v.Wash-  Y.)  308;  Quackenbush  x\  Danks,  i 
ington  County  Ct.,  10  Bush  (Ky.)  564;  Den.  (N.  Y.)  128;  i  N.  Y.  129;  Stater. 
State  V,  Bermudez,  i2La.  352;  Eugenie  Roosa,  11  Ohio  St.  16;  Price  v.  Mot^ 
v,  Preval,  2  La.  Ann.  121 ;  Reed  v.  His  52  Pa.  St.  315;  Dewart  v.  Purdy,2QPai 
Creditors,  39  La.  Ann.  115;  Torrey  v,  St.  113;  Ellet  v.  Paxson,  2  W.  «  S. 
Corliss,  33  Me.  333;  Preston  v.  Drew,  (Pa.)  418;  Taylor  v,  Mitchell,  57  Pa.  St 
33  Me.  558;  54  Am.  Dec.  639;  Rogers  209;  Jordan  v,  Gower,  57  Tenn.  103; 
V,  Greenbush,  58  Me.  995;  4.  Am.  Rep.  Collins  v.  East  Tennessee,  etc.,  R.  Ox, 
292;  Deake's  Appeal,  Bo  Me.  50;  Mc-  9  Heisk.  (Tenn.)  841;  Orr  v,  Rhine,  4I 
Gruderv.  Carroll,  4  Md.  355;  State  v.  Tex.  345;  Rockwall  Co.  v.  Kaufima 
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than  in  the  states  of  the  Union,  and  particularly  if  vested  rights 
would  be  disturbed  by  giving  to  the  statute  a  retrospective  oper- 
ation.* 

The  time  of  taking  effect,  and  not  the  time  of  enactment,  is  the 
time  to  be  taken  in  determining  whether  a  statute  is  prospective 
or  retrospective.*  Retrospective  legislation  is  prohibited  by  the 
constitutions  of  some  of  the  states.^  There  is  authority  for  the 
view  that  constitutions  operate  prospectively  unless  an  intent  to 
the  contrary  appears.* 

c.  Declaratory  Statutes. — The  power  to  interpret  and  con- 
strue statutes  rests  with  the  courts  and  not  with  the  legislature. 
Courts  have  resisted  constantly  legislative  efforts  to  invade  the 
judicial  prerogative  by  means  of  expository  statutes  designed  to 

Co.,  69  Tex.  172;  Farrel  r.  Pingree,  5  E.  C.  L.  252,  373;  Galveston,  etc.,  R. 

Utah  443;  Richmond  t*.  Henrico  Coun-  Co.  v.  State,  81  Tex.  572. 

ty,  83Va.  204:   Murdock  x\   Franklin  3.  See  the  varioiiB  state  conRtitutions. 

Ins.  Co.,  33  W.   Va.   407;    Stewart  v.  Asto  the  iV^w //^ff/w/^^iW constitution, 

Vandervort,  34  W.  Va.  524;  Fowler  r.  see  Woart  v,  Winnick,  3  N.  H.  473;  14 

Lewis,  36  W.  Va.  112;  Finney  r.  Ack-  Am.  Dec.  384;  Clark  t».  Clark,  10  N.  H. 

eraian,  21  Wis.  268;  Seamans  v.  Car-  380;  34  Am.  Dec.  165;  Willard  v.  Har- 

ter,  15  Wis.   548;   83    Am.    Dec-  696;  vej',  24  N.  H.  344;  Rich  v.  Flanders,  39 

Schenck  v.  Peay,  Woolw.  (U.  S.)  175;  N.  H.  304;  Simpson  v.  Savings  Bank, 

U.  S.  r.  Arredondo,  6  Pet.  (U.  S.)  736;  56  N.  H.  466;  as  to  the  Texas  constitu- 

Osborne  v,  Detroit,  32  Fed.  Rep.  36;  tion,  see   De   Cordova  v.  Galveston,  4 

Gardner  v.  U.  S.,  25  Ct.  of  CI.  24;  Har-  Tex.  470;  as  to  the  Missouri  constitu< 

vey    V,  Tyler,   2    Wall.   (U.  S.)    328;  tion,  see  State  i'.  Heman,  70  Mo.  441 ; 

Locke  V.  New  Orleans,  4  Wall.  (U.S.)  State  v.  Greer,  78  Mo.   188;    State  v. 

172;  McEwcn  V.  Den,  24  How.  (U.  S.)  Johnson,  81  Mo.  60;  State  v,  St.  Louis, 

»42;  Chew  Heong  r.  U.  S.,  ii2  U.   S.  etc.,  R.  Co.,  79  Mo.  42a  See  also  Den- 

536;  Twenty  Per  Cent.  Cases,  20  Wall,  ver,  etc.,  R.  Co.  v.  Woodward,  4  Colo. 

(U.  S.)  179.  162;  Lundin  v.  Kansas  Pac.  R.  Co.,  4 

1.  Young  9.  Hughes,  4  H.  &  N.  76;  Colo.  433;    Willoughby   v.  George,  5 

Williams  r.  Smith,   4    H.  &   N.   559;  Colo.  80;  Thomas  t;.  Scott,  23  La.  Ann. 

Burn  t».  Carvalho,  4  Nev.  &  M.  889;  689;  Goshorn  x\  Purcell,  11   Ohio  St. 

Moon  r.  Durden,  2  Exch.  22;   Grosset  641 ;  State  v.  Richland  Tp.,  20  Ohio  St. 

r.  Ogilvie,  %  Bro.  P.  C.  527;  Couch   v,  369;  Railroad  r. Pounds,  11  Lea(Tenn.) 

Jeffries,  4  Burr.  2460 ;  College  of  Physi-  1 27 ;  Fisher's  Negroes  v.  Dabbs,  6  Yerg. 

ciansr.  Harrison,  9  B.  &  C.  524;  17  E.  (Tenn.)   119;  Pickett  v.  Boyd,  ix   Lea 

C.  L.  433;  Pettamberdass  i\  Thackoor-  (Tenn.)  498 ;  Officer  v.  Young,  5  Yerg. 

lerdass.   5    Moore    Ind.   App.    109;    7  ^Tenn.)  320;  36  Am.  Dec.  268. 

Moore.    P.   C.   C.    239;   15  Jur.   257;  4.  Cooler's  Const.  Lim.,  p.  77,  where 

Thompson  t'.  Lack,  3  C.  B.  540;  Hiclt-  it  is  said  : ""  We  shall  venture  also  to 

son  i\  Darlow,  52  L.  J.  Ch.  Div.  454;  express  the  opinion  that  a  constitution 

31  W.  R.  362;  affirmed  23   Ch.    Div.  should  operate  prospectively  only,  un- 

()9o;4SL.T.  449;    Evans  r.  Williams,  less  the  words  employed  show  a  clear 

2  D.  &  S.  324;  Marsh  7*.  Higgins,  9  C.  intention  that  it  should  have  a  retro- 

B.  551;  The  Ironsides,  Lush.  458;  Quil-  spective  effect.     .     .     .     And   we  are 

ter  Vi  Mapleson,  9  Q^  B.  Div.  672;  *aware  of  no  reasons  applicable  to  or- 

Marsh  V.  Higgins,  9  C.  B.  551 ;  Evans  dinary  legislation  which  do  not,  upon 

I'.  Williams,  2  D.  &  S.  324;  Hickson  v,  this  point,  apply  equally  well  to  consti- 

Darlow,  52  L.  J.  Ch.  454 ;  31   W.  R.  tutions."  Judge  Cooley  cites  in  support 

362;  23  Ch.  Div.  690;   Thompson  v.  of  this  proposition  Allbj'er  v.  State,  to 

Lack,  3  C.  B.  540;  54  E.  C.  L.  540.  Ohio   St.  588;   State  v,  Barbee,  3  Ind. 

1  Dewart  v.  Purdy,  29  Pa.  St.  1x3;  258;  Evans  v,  Phillipi,  117  Pa.  St.  226; 

Barlow  V.Gregory,  3 1  Conn.  261;  Med-  2  Am.  St.   Rep.   655;   Pecot  v.  Police 

ford  tf.  Learnt,  16  Mass.  215  ;  State  x\  Jury,  41  La.  Ann.  706;  and  refers  also 

Messmore,  14  Wis.  163;  Paddon V.Bart-  to   State  v.  Thompson,  2   Kan.  432; 

tett,  3  Ad.  &  El.  884;  4  N.  &  M.  321 ;  30  Slack  v.  Maysville,  etc.,  R,  Co.,  13  B. 
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have  a  retroactive  operation.  While  the  legislature  by  a  declara- 
tory  statute  may  change  an  existing  law,^  it  cannot  by  such  a 
statute  reverse  judicial  decisions*  or  inject  into  an  existing  stat- 
ute a  meaning  which  the  courts  have  declared  that  it  did  not 
possess,* 

d.  Statutes  Affecting  Judicial  Procedure.  —  Statutes 

which  are  designed  to  change  the  mode  of  judicial  procedure, 
where  such  change  relates  to  the  method  of  enforcing  a  right,  and 

Mon.  (Kv.)  I  ;  State  v.  Macon  County  Calhoun  7'.  McLendon,  4203.405;  Mc« 

Ct.,  41  yio.  153;  New  Central  Coal  Co.  Nichol  v.  United  States,  etc.,  Agency, 

V.George's  Creek  Coal,  etc.,  Co.,  37  74  Mo.  457.     See  also  Postmaster-Gen'l 

Md.  557;   and   criticises  as   obiter  the  v.  Early,  12  Wheat.  (U.  S.)  148;  Todd 

language  used  by  the  court  in  Dash  v,  v.  Clapp,  118  Mass.  495. 
Van  Kleeck,  7  Johns,  (N.  Y.)  477;  5  Am.         In  Salters  v,  Tobias,  3  Paige  (X.  Y.) 

Dec.  291,  from  which  a  contrary  rule  338,  Walworth, Ch., said:  "In .£»^/f7ii</, 

might  be  inferred.     See   also   Indiana  where  there  is  no  constitutional  limit  to 

County  V.  Agricultural  Soc,  85  Pa.  St.  the  powers  of  Parliament,  a  declaratory 

357 ;  Lehigh  Iron  Co.  v.  Lower  Macun-  law  forms  a  new  rule  of  decision,  and  is 

gie  Township,  81  Pa.  St.  482  ;  Brown  v,  valid  and  binding  upon  the  courts,  not 

State,  23  Md  503 ;  State  zk  Macon  Coun-  only  as  to  cases  which  may  subsequently 

ty  Ct.,  41    Mo.  453;   Douglass  v.  Har-  occur,  but  also  as  to  pre-existing  and 

risville,  9  W.  Va.  162  ;  27  Am.  Rep.  548.  vested  rights.     But  even  there  the  courts 

1.  Union  Iron  Co.  i'.  Pierce,  4  Biss.  will  not  give  a  statute  a  retrospective 
(U.  S.)  327.                  *  operation,  so  as  to  deprive  a  party  of  a 

2.  Weaver  t;.  Lapsley,  43  Ala.  224;  vested  right,  unless  the  language  of  the 
Sanders  v.  Cabaniss,  43  Ala.  173 ;  Peo-  law  is  so  plain  and  explicit  as  to  render 
pie  t;.  Frisbie,  26  Cal.  135;  Young  v.  it  impossible  to  put  any  other  construe- 
State  Bank,  4  Ind.  301;  58  Am.  Dec.  tion  upon  it.  In  this  country,  where 
630;  Beebe  r.  State,  6  Ind.  501 ;  63  Am.  the  legislative  power  is  limited  by  writ- 
Dec.  391;  Lanier  v.  Gallatas,  13  La.  ten  constitutions,  declaratory  laws,  so 
Ann.  175;  Lewis  v.  Webb,  3  Me.  326;  far  as  they  operate  upon  vested  rights, 
Durham  v.  Lewiston,  4  Me.  140;  At-  can  have  no  legal  effect  in  depriving  an 
kinson  v.  Dunlap,  50  Me.  11 1;  Balti-  individual  of  his  rights,  or  to  change 
more  v,  Horn,  26  Md.  194;  Moser  v,  the  rule  of  construction  as  to  pre-exist- 
White,  29  Mich.  59;  Lawson  v.  Jef-  ing  law.  Courts  will  treat  such  laws 
fries,  47  Mi «s.  686;  12  Am.  Rep.  342;  with  all  the  respect  which  is  due  to 
Merrill  v,  Sherburne,  i  N.  H.  199;  them  as  an  expression  of  the  opinion  of 
De  Chastellux  v.  Fairchild,  15  Pa.  St.  the  individual  members  of  the  legisla- 
18;  Bates  V.  Kimball,  2  Chip..  (Vt.)  77;  ture  as  to  what  the  rule  of  law  pre- 
Staniford  7'.  Barry,  i  Aik.  (Vt.)  314;  15  viously  was.  But  beyond  tKat  they  can 
Am.  Dec.  691;  Ratcliff  t'.  Anderson,  31  have  no  binding  effect;  and  if  the  judge 
Gratt.  (Va.)  105;  31  Am.  Rep.  716;  is  satisfied  the  legislative  construction  is 
Syndor  v.  Palmer,  32  Wis.  4oi5.  But  wrong,  he  is  bound  to  disregard  it." 
see  Pennsylvania  v.  Wheeling,  etc.,  In  Dash  v.  Van  Kleeck,  7  Johns.  (N. 
Bridge  Co.*,  18  How.  (U.  S.)  421,  where  Y.)477;  5  Am.  Dec.  291,  Kent,  C.J^ 
it  was  held  that  an  act  of  Congress  af^er  a  careful  review  of  the  ancient 
declaring  a  bridge  over  the  Ohio  River  and  modern  authorities  on  retrospective 
to  be  a  lawful  structure,  superseded  a  laws  in  their  relation  to  vested  rights, 
previous  decree  of  the  court  declaring  it*  said:  "It  is  equally  inadmissible  to 
an  obstruction  to  navigation  and  order-  consider  the  act  as  declaring  how  the 
ing  its  removal.  former  statutes  were  to  be  construed,  as 

3.  Greenough  v.  Greenough,  1 1  Pa.  St.  to  cases  already  existing.  If  this  inter- 
489;  51  Am.  Dec.  567;  Reiser  r.  Wil-  pretation  was  to  be  considered  as  giv- 
liam  Tell  Sav.,  etc..  Association,  39  Pa.  ing  the  former  acts  a  new  meaning.it 
St.  f37;  Haley  v.  Philadelphia,  68  Pa.  then  becomes  a  new  rule,  and  is  to  have 
St.  45  ;  8  Am.  Rep.  153;  Dash  v.  Van  the  same  effect  as  any  other  newlv  ere- 
Kleeck,  7  Johns.  (N.  Y.)  477;  5  Am.  ated  statute.  But  if  it  be  considered  as 
Dec.  2gi;  Salters  f.  Tobias,  3  Paige  (N.  an  exposition  of  the  former  acts  ior 
Y.)  338;  James  v.  Rowland,  52  Md.  462 ;  the  information  and  government  of  the 
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does  not  affect  the  right  itself,  are  construed  to  apply  to  causes 

of  action  which  accrued  before  enactment  as  well  as  to  those  to 
accrue  thereafter.^  And  such  statutes  are  generally  held  to  apply 
also  to  actions  pending  at  the  time  of  enactment,*  although  it 

courts  in  the  decision  of  causes  before  lo  Wall.  (U,  S.)  454,  it  was  held  that 

them,  it  would   then  be  taking  cognt-  an  act  of  Congress  to  legalize  a  bridge 

zance  of  a  judicial  question.  This  could  across  a  navigable  river,  passed  pending 

not  possibly  have  been  the  meaning  of  a  suit  to  remove  the  bridge  as  a  nuisance, 

the  act,  for  the  power  that  makes  is  not  gave  the  rule  of  decision  for  the  court 

the  power  to  construe  a  law.     It  is  a  at  the  final  hearing, 

well-settled  axiom   that  the  union   of  1.  Wright  v.  Hale,  6  H.  &  N.  227; 

these  two  powers  is  tyranny.    Theorists  Costa   Rica    v.  Erlanger,  3   Ch.   Div, 

and  practical  statesmen  concur  in  this  69;    The   Dumfries,    Swab.  63;    Atty. 

opinion,"  Gen*l  v,  Sillem,  10  H.  L.  704;  Warner 

In  Reiser  v.  William  Tell  Sav.,  etc.,  v.  Murdoch,  4  Ch.  Div.  752  ;  Cornish 
Association,  39  Pa.  St.  137,  it  appeared  v,  Hockin,  i  El.  &  Bl.  602;  72  E.  C.  L. 
that  the  legislature  of  Pennsylvania  602;  Kimbray  v.  Draper,  L.  R.,  3  Q. 
passed  an  act  in  1859  by  which  they  B.  163;  Warne  v.  Beresford,  2  M.  & 
assumed  to  interpret  an  act  of  the  legis-  W.  848;  The  Alexander  Larsen,  i  W. 
lature  of  the  same  state  passed  in  the  Rob.  288;  The  Ironsides,  Lush.  458  ; 
rear  1850.  The  act  of  1859  came  before  Boodle  v.  Davis,  8  Exch.  351;  Binns  v, 
the  court  for  construction,  and,  in  the  Hey,  i  D.  &  L;  66;  Brooks  v,  Bockett, 
course  of  the  opinion,  Lowrie,  C.  }.,said:  9  G(j.  B.  847;  58  E.  C.  L.  846;  Scadding 
**  It  is  therefore,  in  its  very  terms,  an  ex-  v,  Eyles,  9  Qj,  B.  858 ;  58  E.  C.  L.  856; 
pository  act.  It  is  an  interpretation  by  Watton  v,  Watton,  L.  R.,  i  P.  &  M. 
one  legislature,  of  a  statute  written  by  227 ;  Weldon  v.  Winslow,  L.  R.,  13  Q^ 
another  legislature  nine  years  before;  B.  Div,  784;  Gardner  v.  Lucas,  3  App. 
and  therefore  an  adjudication  of  the  Cas.  582;  Coosa  River  Steamboat  Co, 
private  rights  which  have  arisen  under  v,  Barclay,  30  Ala.  120;  Buckingham 
it.  And  yet  the  former  legislature  said  v.  Moss,  40  Conn.  461 ;  Rowen  v.  New 
nothing  like  this,  and  nothing  from  York,  etc.,  R.  Co.,  59  Conn.  364;  Lo- 
which  this  could  be  inferred.  The  leg-  gan  v.  Logan,  77  Ind.  558;  Collier  v, 
islature  have  certainly  no  such  authority  State,  10  Ind.  58;  Dobbins  v.  First 
over  us  as  to  change  the  laws  of  Ian-  Nat.  Bank,  112  111.  553;  Winslow  v, 
guage.  If  given  language  does  not  ex-  People,  117  111.  152;  ftarlan  v,  Sigler, 
press  a  given  meaning,  they  may  give  us  x  Morr.  (Iowa)  39;  Kossuth  County  v. 
other  language  that  does;  but  this  will  Wallace,  60  Iowa  508;  State  r.  Shreves, 
not  change  the  meaning  of  the  former  81  Iowa  615;  Leavenworth  Coal  Co.  v. 
language.  In  the  very  nature  of  Ian-  Barber,  47  Kan.  29;  Morton  v.  Vale- 
guage  that  is  impossible.  It  is  with,  and  tine,  15  La.  Ann.  150;  Wood  v.  West- 
bv  virtue  of  the  new  expressions,  that  borough,  140  Mass.  403 ;  Com.  v.  Hall, 
we  get  the  new  meaning;  and  the  mean-  97  Mass.  570;  Berry  v.  Clary,  77  Me. 
ingof  the  law  being  the  law  itself,  the  482;  Excelsior  Mfg.  Co.  v.  Keyser,  63 
law  can  be  no  older  than  the  effectual  Miss.  155;  Jones  v.  Davis,  6  Neb.  33; 
expression  of  it.  We  speak,  of  course,  Lawrence  R.  Co.  v.  Mahoning  County, 
onlj  of  statute  laws,  for  customary  or  35  Ohio  St.  i ;  People  v,  Ulster  County, 
common  law  must  be  in  actual  operation  63  Barb.  (N.  Y.)  85;  Ball  v,  BuUard,  5a 
before  it  can  be  authoritatively  ascer-  Barb.  (N.  Y.)  141;  Underbill  v.  Man- 
tained  and  expressed.  .  .  .  We  have  hattan  R.  Co.,  27  Abb.  N.  Cas.  (N.  Y.) 
no  expressions  in  the  act  of  1850,  to  jus-  478 ;  Judkins  v,  Taffe  (Oregon,  1891),  27 
tify  the  interpretation  put  upon  it  by  the  Pac.  Rep.  221 ;  Bennett  v,  TaflTe  (Ore- 
act  of  1859.  Yet  we  understand  the  leg-  gon,  1891),  27  Pac.  Rep.  223;  Lane  v. 
islature  of  1859  is  directing  us  to  adopt  White,  140  Pa.  St.  99;  Lane  v.  Nelson, 
this  interpretation,  and  therefore  to  79  Pa.  St.  407  ;  Richardson  v.  Cook,  37 
abandon  the  interpretation  which  the  Vt.  599;  88  Am.  Dec.  622 ;  Murray  v. 
judiciary  department  of  the  government  Mattison,  63  Vt.  479;  Bredenburg  t;, 
has  declared  to  be  the  true  one,  and  to  Bardin  (S.  Car.  1092),  15  S.  E.  Rep, 
decide  according  to  the  act  of  1859,  *^®  37^  ;  Sampeyreac  v.  U.  S.,  7  Pet.  (U, 
private  rights  which  have  arisen  under  S.)  222. 
the  act  of  1850.     This  we  cannot  do."  2.  Bensleyf.Ellis,  39 Cal.  309;  People 

But  in  Gray  v.  Chicago,  etc.,  R.  Co.,  t;.Mortimer,46  Cal.  114;  Willis  vJPinch- 
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has  been  held  that  such  actions  are  presumed  to  be  exempt  from 
their  operation  unless  the  contrary  intent  appears.^ 

So  statutes  changing  forms  of  actions,'  making  new  rules  as  to 
parties  and  pleadings,'  and  changing  the  rules  of  evidence  in  civil 
causes,^  will,  in  the  absence  of  a  constitutional  prohibition  of 
retrospective  legislation,  be  construed  liberally. 

e.  Remedial  and  Curative  Statutes. — In  the  construction 
of  remedial  and  curative  acts,  such,  for  example,  as  are  intended 
to  correct  the  mistakes  of  public  officials  or  private  individuals, 
the  rule  that  statutes  are  to  have  prospective  operation  only  un- 
less the  contrary  intent  appears,  serves  as  the  general  rule  of  con- 
struction, although  the  courts  apply  the  rule  to  such  statutes 
with  somewhat  less  strictness  than  to  others.*  And  where  the 
language  plainly  shows  the  legislative  intent  that  the  statute 
should  have  a  retrospective  operation,  and  the  omission  to  be 
cured  is  some  act  with  which  the  legislature  might  have  dispensed 
by  a  prior  statute,  the  courts  will  so  construe  the  act  as  to  give  it 
the  retrospective  operation  intended.®  But  it  has  been  held  that 
statutes,  which  are  remedial  in  their  nature  and  do  not  disturb 

er,  68  Ga.   444;  Indianapolis    v.   Im-  4.  Holmes  v.  Hunt,  123  Mass.  505; 

berry,  17  Ind.  175;   Slocum  v.  Fayette  23  Am.  Rep.  381 ;  Goshen  f. Richmond, 

County,  61  Iowa  169;  State  v.  Shreves,  4  Allen  (Mass.)  458;   Monson  r.  Pal- 

81  Iowa  615;  Walston  v.  Com.,  16  B.  mer,  8  Allen  (Mass.),  551;  Howard  v. 

Mon.  (Ky.)  15;  Gill  v.  Wells,  59  Md.  Moot,  64  N.  Y.  262;  Belcher r.M boon, 

492 ;  McNamara  v,  Minnesota  Cent.  R.  47  Miss.  613;  Rutland  v.  Copes,  15  Rich. 

Co.,  12  Minn.  388;  Underbill  v,  Man-  (S.  Car.)  84;  Rich  v.  Flanders,  39  X. 

hattan  R.Co.,  27  Abb.  N.  Cas.  (N.  Y.)  H.304;  Falesz'.  Wadsworth,23  Me.553; 

478;  Judkins  v.  Taffe  (Oregon,  1891),  27  Foster  v.  Gray,  22  Pa.  St.  9;    Mann  v. 

Pac.  Rep.  221;  Bennett  r.Taffe( Oregon,  Eckford,  15  Wend.  (N.  Y.)  502;  Mc- 

1891),  27  Pac.  Rep.  223;  Lanef.  White,  Curtie  t'.  Stevens,   13  Wend.  (N.  Y.) 

140  Pa.  St.  99;  In  re  Koch's  Estate,  5  ^^7;  Ralston   v.  Lothain,  18  Ind.  303; 

Rawle  (Pa.)  338;  State  v.  Manning,  14  West  v.  Creditors,  1  La.  Ann.  365. 

Tex.  403;  Murray    v,  Mattison,  63  Vt.  5.  Journeay  v.  Gibson,  56  Pa.  St.  57; 

479;  Leev.Buckheit,  49  Wis.  54;  Rosen-  Lambertson  v,  Hogan,  2    Pa.  St.  n\ 

thai  V.  Wehe,  58   Wis.  621  ;  Larkin  v.  Cunningham's  Appeal,  108  Pa.  St.  546; 

Saffarans,    15  Fed.    Rep.   147;    Unter-  White   v,  Crawford,  84    Pa.   St.  433; 

meyeri?.  Freund,  5oFed.  Rep.77;  Sing-  Chalker  r.  Ives,  55  Pa.  St.  81;  Hast- 

cr  V.   Hasson,  50'L.  T.  N.  S.  326.  ings  t'.  Lane,  15   Me.   134;   Shallow  r. 

1.  State  r.  Smith,  38  Conn.  397;  Row-  Salem,  136  Mass.  136;  Forster  r. Forst- 
ell  V,  B.,  etc.,  R.  Co.,  :;9  N.  H.  35;  er,  129  Mass.  559;  Gerry  v,  Stoneham, 
Trist  V.  Cabenas,  18  Abb.  Pr.  (N.  Y.)  i  Allen  (Mass.)  319;  James  i'.  Rowland, 
143 ;  Merwin  v.  Ballard,  66  N.  Car,  398;  52  Md.  462;  Moser  v.  White,  29  Mich. 
Stiles  T'.  Murphv,  4  Ohio  St.  92 ;  Mabry  59;  People  v.  Moore,  i  Idaho  N  S. 
V.  Baxter,  11  Heisk.  (Tenn.)  682.          '  662;  Marsh  v.  Chesnut,  14  111.  223;  Par- 

2.  In  re  Protestant  Episcopal,,  etc.,  sons  v,  Paine,  26  Ark.  124;  Dean  v. 
School,  58  Barb.  (N.  Y.)  161 ;  Broad-  Charlton,  27  Wis.  522;  Bernierv.  Beck- 
hus  z'.  Broadhus,  10  Bush  (Ky.)  299;  er,  37  Ohio  St.  72;  Citizens' Gas  Light 
Baldwin  v.  Newark,  38  N.  J.  L.  158;  Co.  v.  State,  44  N.  J.  L.  648;  Linn  v. 
Thayer  V.  Seavev,  II  Me.  284.  Scott,  3   Tex.    67;    People    v.  Ulster 

S.' Augusta  v."  Bank  of  Augusta,  49  County,  63  Barb.  (N.  Y.)  83;  Quinn  r. 

Me.  507;  Lockett  v.  Usry,  28  Ga.  345 ;  New  York,  63  Barb.  (N.  Y.)  S95- 
Hepjjurn  v,  Curts,  7  Watts  (Pa.)  300;        6.  Palmer  v.  Fitts,  51   Ala.  489;  Rew 

33  Am.  Dec.  760 ;  Palmore  t/.  State,  29  v,  Graff,  51  Cal.  86;  Payne  z\  Treadweli, 

Ark.  248;  Grinder  v.   Nelson,  9  Gill  16  Cal.  220;  Grogan  v,  San  Francisco, 

(Md.)  299;  Crawford  v.  Branch  bank,  i8  Cal.  590;  King  v.  Course,  25  Ind. 

7  How.  (U.  S.)  279.  2oa;  People  v,  Chicago,  51  111.  17;  * 
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vested  rights,  are  to  be  construed  liberally,  even  though  retro- 
spective in  their  operation,  in  order  to  accomplish  the  beneficent 
purpose  for  which  they  were  enacted.^ 

12.  Mandatory  or  Direotory — a.  In  General. — When  a  statute 
requires  that  an  act  shall  be  performed,  or  performed  in  a  partic- 
ular manner,  without  expressly  declaring  what  shall  be  the  conse- 
quence  of  non-compliance,  the  question  arises  what  intention  is  to 
be  attributed  by  inference  to  the  legislature.     Of  course,  where 

Am.   Rep.  278;  Bennett  v,  Fisher,  26  Ann.  268;  New  Orleans  f.  Locke,  14  La. 

Iowa 497;  Newman  v.  Samuels,  17  Iowa  Ann.  867 ;  Litchfield  v.  McComber,  4a 

528;  Jones  V.  Berkshire,  15  Iowa  248;  83  Barb.  (N.  Y.)  288;  Stockdale  v,  Atlan* 

Am.  Dec.  412 ;   McMillan  v.  Boyles,  6  tic  Ins.  Co.,  20  Wall.  (U.  S.)  323, 

Iowa  304;  Police  Jury  v.  Shreveport,  5  The  legislature  may  authorize  taxa- 


La.  Ann.  661 ;  People   v,   Detroit,  28  tion  to  meet  expenses  which  were  un- 

Mich.  22S\  15  Am.  Rep.  202;  People  v.  authorized  when   they    were  incurred. 

Iriirham  County,  20  Mich.  95;  Portage  Weister  v.  Hade,  52  ra.  St.474;  People 

County  r.  Wisconsin  Cent.  R.  Co.,  121  t\  Mitchell,  35   N.   Y.  551;   Ritchie  v. 

Mass.  460;  State  v.  Union,   -13  N.J.  L.  Franklin  County,  22  Wall.  (U.  S.)  67; 

350;  State  V.  Guttenberg,  38  N.  J.  L.  Kenosha  v,  Lamson,  9  Wall.  (U.  S.) 

419;  People  r.  Mitchell,  35  N.  Y,  551 ;  477;  Steines  v,  Franklin  County,  48  Mo, 

People  r.  Ingersoll,  58  N.  Y.  1;  17  Am.  167;  Hannibal,  etc.,  R.  Co.  v.  Marion 

Rep.  178;  People  t'.  McDonald,  69  N.  County,   36  Mo.   294;  Barton  County 

Y.362;  People  V,  Batchellor,  53  N.  Y.  Co.  v.  Walser,  47  Mo.  189;  Johnson  v, 

128;   13  Am.    Rep.  480;  Belo  v.  For-  Campbell,  49  III.  316.  See  also  State  r. 

sythe  County,  76  N.  Car.  489;  Butler  v,  Harris,  17  Ohio  St.  608;  State  v.  Dem- 

Toledo,  5   Ohio   St.   225;  Journeay  v,  arest,  32  N.J.  L.  528;  State  t;.  Jackson, 

Gibson,  56  Pa.  St.  57;  Blount  v.  Janes-  31  N.  J.  L.  189;  State  v.  Reed,  31  N.  J» 

ville,  31'Wis.  648;  Single  V.  Marathon  L.  133;  Stewart  v.  Warren,  37  Conn. 

County,  38  Wis.  363;  State  r.  Tappen,  225;   Bartholomew   r.    Harwinton,   33 

39  Wis. 664;  Mills  v.Charleton,  29  Wis.  Conn.408;  Kunkle  f  .Franklin,  13  Minn. 

400;  9  Am.  Rep.  578.  127;  97  Am.  Dec.  226;  Comer  v.  Fol* 

Imcalarlttes  In  ExercUe  of  the  Pow-  som,  13  Minn.  219. 
ffr  of  Tizatlon. — Musselman  v,  Logans-        Acts  of  municipal  corporations  which 

port,  29  Ind.  533 ;  Zanesville  f.  Rich-  require  legislative  consent  may  be  made 

ards,  5  Ohio  St.  589;  Boardman  v.  Beck-  valid  by  retrospective  acts.  Fisk  v.  Ke- 

with.  18  Iowa  292;  Cowgill  v.  Long,  15  nosha,  26  Wis.  23;  Bridgeport  v.  Hdusa- 

111.  202;  Lennon  x\  New  York,  55  N.  tonicR.Co.,  15  Conn. 475;  Bartholomew 

Y.  361;  Thames  Mfg.  Co.  v,  Lathrop,  County  v.  Bright,  18  Ind.  93;  Walpole 

7  Conn.  550;  People  v,  Todd,   23  Cal.  v.  Elliott,  18  Ind.  258;  81  Am.  Dec.  358; 

ibi;  Iowa  Railroad  Land  Co.  r^.  Soper,  Brown  v.  New  York,  63  N.  Y.  239. 
39  Iowa  112;  Wilson  v.  Buckman,  13        1.  In  Ex  parte  Buckley,  53   Ala.  55, 

Minn.  441;  McCoy  v.  Michew,  7  W.  &  the  court,  after  referring  to  laws  which 

S.  (Pa.)  386;  Montgomery  v.  Meredith,  impair  vested  rights,  said  :  "There  are 

17  Pa.  St.  42;    Stewart  v.  Shoenfelt,  13  other  statutes   which  when  operating 

S.  &  R.  (Pa.)  360;   Williston  v.  Col-  retrospectively,  have  not  incurred  judl* 

kett,  9  Pa.  St.  38;  Brevoort  v.  Detroit,  cial  condemnation,  and  to  which  a  lib- 

24  Mich.   322;  May  v,   Holdridge,  23  eral  construction  for  the  consummation 

Wis.  93;  Hasbrouck  v.  Milwaukee,  13  of  the  just  and  beneficent  purposes  in 

Wis.  37;  80  Am.  Dec.  718;  People  v,  view  has  been  freely  Recorded.     Such 

Seymour,  16  Cal.  332 ;  76  Am.  Dec.  521;  statutes  are  intended  to  remedy  a  mis* 

State  V.  Newark,  27  N.J.  L.  185;  Bar-  chief,   promote   public   justice,  correct 

net  V.  Barnet,  15  S.   &  R.  (Pa.)   72;  innocent  mistakes  into  which   parties 

Beach  v.  Walker,  6  Conn.   190;   Wil-  may  have  fallen,  cure  irregularities,  or 

kinson  v.  Leiand,  2  Pet.  (U.  S.)  627;  give  effect  to  the  acts  and  contracts  of 

Brewster  tf.Syracuse,  19N.  Y.  116;  Car-  individuals  fairly  done  and  made." 
penter  v,  Pennsylvania,  17  How.  (U.  S.)        In  People  v.  Ulster  County,  63  Barb. 

456;  DePauw  v.  New  Albany,  22  Ind.  (N.  Y.)  83,  the  court,  after  stating  the 

204;  New  Orleans  v,  Poutz,  14  La.  Ann.  general   rule,  said  :  **  The  only  excep- 

866;  New  Orleans  v,  Cordeviolle,  13  La.  tion  to  this  rule  U  that  referred  to  hf 
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the  aim  and  purpose  of  the  law-making  power  would  be  plainly 
defeated  if  the  command  to  do  the  thing  in  a  particular  manner 
did  not  imply  an  inhibition  to  do  it  in  any  other,  no  doubt  can  be 
entertained  as  to  the  mandatory  character  of  the  statute.^  And 
where  compliance  is  made  in  terms  a  condition  precedent  to  the 
validity  of  what  is  done,  the  neglect  of  the  statutory  requirement 
would  obviously  be  fatal.*  But  there  are  statutes  containing  no 
such  indication  of  the  intention  of  the  legislature,  in  many  of  which 
the  forms,  conditions,  and  other  attendant  circumstances  pre- 
scribed by  the  statute  have  been  adjudged  essential  to  the  act 
or  thing  regulated  by  it ;  while  in  others  such  prescriptions  have 
been  deemed  simply  directory,  the  neglect  of  which  did  not  affect 
its  legality  nor  involve  any  other  consequence  than  a  liabilityto 
penalty,  if  any  were  imposed,  for  breach  of  the  statute;  and,  gen- 
erally speaking,  the  fact  that  there  is  no  remedy  for  non-compli- 

Chancellor  Kent  (i  Com.  455,  2d  ed.),  rial,  though  containing  no  prohibitory 

In  which  he  says  :  'But  this  doctrine  is  terms,  clearly  prohibits  by  implication, 

not  understood    to  apply  to  remedial  and   makes   illegal,   their  construction 

statutes,  which  may  be  of  a  retrospect-  with   any  other  material.    Stevens  v. 

ive  nature,  provided  they  do  not  im-  Gourley,  7  C.  B.  N.  S.  99;  97  E.  C. 

pair  contracts  or  disturb  absolute  vested  L.  97. 

rights,  and  only  go  to  confirm  rights  And  under  a  law  which  required  the 

already  existing,  and  in  furtherance  of  governor  to  receive  written  sealed  bids 

the  remedy,  and  adding  to  the  means  until   a  certain  day,  it  was  held  that 

of  enforcing  existing  obligations.'     As  all  bids  received  after  that  day  must 

authority   for  this  exception,  he  cites  be  rejected.      Webster  v.  French,  12 

Underwood  v.  Lilly   (10  S.  &  R.  (Pa.)  111.  303. 

loi) ;  Tate  x'.  Stooltzfoos  (16  S.  &  R.  Where  a  special  act  in  relation  to  the 
(Pa.)  35;  16  Am.  Dec.  546) ;  Bleakney  presentation  of  certain  claims  against 
V,  Farmers*,  etc.,  Bank  (17  S.  &  R.  the  state,  otherwise  not  allowable,  rc- 
(Pa.)64;  17  Am.  Dec.  635) ;  Foster  p.  quired  them  to  be  presented  within  a 
Essex  Bank  (16  Mass.  245  ;  8  Am.  Dec.  certain  time,  and  therefore  made  a  dis- 
135) ;  Locke  v.  Dane  (9  Mass.  360)."  tinction  between  such  claims  and  or- 
After  reviewing  and  criticising  the  cases  dinary  ones  as  to  the  time  of  present- 
cited  by  Chancellor  Kent,  the  court  ment,  it  was  held  that  the  presumption 
continued  :  **  In  all  such  cases,  the  acts  was  that  such  limitation  as  to  time  was 
must,  of  necessity,  be  interpreted  retro-  material,  and  necessary  to  be  followed. 
spectively.  But  upon  the  authority  of  Corbett  v.  Bradley,  7  Nev.  106. 
the  cases  cited,  in  this  state  and  in  2.  Verona's  Appeal,  108  Pa.  St.  S3. 
England^  unless  the  act  contains,  in  As  when,  for  example,  the  deed  of  a 
terms  or  b^;  necessary  implication,  Ian-  married  woman  was  to  take  effect  when 
guage  of  intent  to  apply  retrospectiveh',  the  certificate  of  her  acknowledgment 
must  be  held  to  apply  prospectively  of  it  was  filed.  Jolly  i*.  Hancock,  7 
only.  It  thus  appears,  from  the  cases  Exch.  820.  Or  where  it  was  provided 
reviewed,  that  even  remedial  statutes  that  no  appeal  should  be  entertained 
are  not  excepted  from  the  general  rule,  unless  certain  rules  were  conformed  to. 
except  in  those  cases  where  no  other  In  re  Dickinson,  51  L.J.  Ch.  D.  736. 
construction  can  be  given  without  leav-  So,  when  a  statute  provides,  that 
ing  the  enactment  of  no  effect ;  or  when  a  city  council  shall  deem  an  im- 
where  such  a  retrospective  construction  provement  necessary,  they  shall  so  de- 
ls a  necessary  implication  from  the  Ian-  clare  by  resolution,  the  declaration  of 
guage  employed."  the  necessity  for  the  improvement  is  a 
1.  The  provision  of  the  statute,  18  &  condition  precedent  to  subsequent  ac- 
19  Vict,  ch.  122  (known  as  the  Metro-  tion,  and  not  simply  a  step  in  the  course 
politan  Building  act),  that  the  walls  of  of  the  proceedings,  prescribed  with  a 
buildings  shall  be  constructed  of  brick,  view  to  a  regular,  orderly,  and  prompt 
stone    or    other   incombustible   mate-  transaction  of  the  business  in  the  prog- 
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ance,  is  no  impediment  to  such  a  construction.^  Although  the 
propriety  of  ever  treating  the  provisions  of  any  statute  as  direct- 
ory merely  has  been  sometimes  questioned,  nevertheless  the  right 
of  courts  to  do  so  seems  justifiable  in  principle,  and  is  abun- 
dantly established  by  authority.* 

b.  Affirmative  and  Negative  Terms.— It  is,  in  general, 
true  that  negative  terms  in  a  statute  show  a  legislative  intent  to 
make  the  provision  imperative,  requiring  a  strict  performance  in 
respect  of  both  time  and  manner.*  Yet  as  a  rule  of  universal 
application,  this  cannot  be  relied  upon,  as  provisions  framed  in 

ress  of  which  such  step  is  to  be  taken.  Georgia,  15  Vt.  72,verj  justly  observes  : 

Hojrt  V,  East  Saginaw,  19  Mich.  39.  "  I  am  not  well  satisfied  with  the  sum- 

1.  Thus,  the  statutes  in  reference  to  mary  mode  of  getting  rid  of  a  statutory 

the  times  and  places  of  holding  quarter  provision  by  calling  it  directory.  If  one 

sessions  are  construed  to  be  directory,  positive  requirement  and  provision  of  a 

Rex  V.  Leicester,  7  B.  &  C.  6;  14  E.  C.  statute  may  be  avoided  in  that  way,  we 

L.  3.    Yet  it  would  be  difBcult  to  say  see  no  reason  why  another  may  not." 

that  there  would  be  any  remedy  against  And   in   Hoyt  v.  East  Saginaw,  19 

the  justices  for  holding  them  at  any  Mich.  39,  Chief  Justice  Cooley  sa^'s : 

other  times  or  places  than  those  pre-  *'  The  courts  in  their  anxiety  to  sustain 

scribed  by  the  statutes.    Baron  Parke  the  action  of  public  officers,  where  ir- 

in  Gwynne  v,  Bumell,  2  Bing.  N.  Cas.  regularities  have  occurred  without  the 

7;  29  £.  C.  L.  22S.  intervention  of  bad  faith,  have  gone  to 

8.  In  Koch  V,  Bridges,  45  Miss.  247,  the  extreme  in  holding  legislative  en- 
it  was  said  that  getting  rid  of  a  statu •  actments  to  be  merely  directory,  and 
tory  provision  b^*  calling  it  directory  is  have  perhaps  sometimes  made  decisions 
not  only  unsatisfactory  on  account  of  whichdispensed  with  those  things  which 
the  rule  itself,  but  it  is  the  exercise  of  a  the  legislature  intended  as  essentials, 
dispensing  powder  by  the  courts  which  The  duty  of  the  courts  is  to  examine 
approaches  so  near  legislative  discretion  the  statute  carefully  with  a  view  to  giv- 
that  it  ought  to  be  exercised  with  reluc-  ing  the  legislative  intention  effect ;  and 
tance,  and  only  in  extraordinary  cases  they  ought  to  sustain  defective  proceed- 
where  great  public  mischief  would  oth-  ingsonly  in  those  cases  where  it  is  fairly 
erwise  occur  or  important  private  in-  inferable  that  thej'  observed  that  intent 
terests  demand  the  application  of  the  more  nearly  by  sustaining  them  than 
rule.  There  is  no  more  propriety'  in  by  setting  them  aside  on  account  of  the 
dispensing  with  one  positive  require-  omitted  formality." 
ment  than  another;  a  whole  statute  The  difficulty  in  fixing  any  settled, 
maybe  thus  dispensed  with  when  in  the  discriminate  point  between  a  manda- 
waj  of  the  caprice  or  will  of  a  judge,  tory  and  directory  statute,  led  Lord 
And,  besides,  it  vests  a  discretionary  Penzance,  in  Howard  v.  Bodington,  2 
power  in  the  ministerial  officers  of  the  P.  Div.  203,  to  observe  :  "  I  believe,  as 
law  which  is  dangerous  to  private  far  as  any  rule  is  concerned,  you  can- 
rights  ;  and  the  public  inconvenience,  not  safely  go  further  than  that  in  each 
occasioned  by  the  want  of  uniformity  case  you  must  look  to  the  subject- mat- 
in the  mode  of  exercising  a  power,  is  a  ter,  consider  the  importance  of  the  pro- 
strong  reason  for  bridling  this  discre-  vision  that  has  been  disregarded,  and 
tion.  And  in  Bowman  v,  Blythe,  7  El.  the  relation  of  that  provision  to  the 
&  Bl.  47;  90  E.  C.  L.  46,  Baron  Martin,  general  object  intended  to  be  secured 
in  concurring  in  the  opinion  of  the  court,  by  the  act,  and  upon  a  review  of  the 
said:  '*I  will  only  add  that,  though  I  case  in  that  aspect,  decide  whether  the 
do  not  question  that,  in  construing  matter  is  what  is  called  imperative  or 
acts,  language,  seemingly  positive,  may  only  directory." 

sometimes  be  read  as  directory,  yet  such  8.  Stayton   v,   Hulings,   7   Ind.  144; 

a  construction    is    not    to  be    lightly  Pond  v,  Negus,  3  Mass.  230;  3  Am. 

adopted,  and  never,  when  as  in  this  case,  Dec.  131 ;  Torrey  v.  Millbury,  21  Pick, 

it  would  really  be  to  make  a  new  law  in-  (Mass.)  64;  Koch  v.  Bridges,  45  Miss, 

stead  of  that  made  by  the  legislature."  247;  Hurford  v,  Omaha,  4  Neb.  336. 

Mr.  Justice   Hebard,   in    Briggs   v.  '*  It  has  been  asked,''  observes  Lord 
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Tcnterden,  in  Rex  v,  Leicester,  7  B.  &  passed  until  after  notice  has  been  pub- 
C.  12;  14  E.  C.  L.  ^,  "  what  language  lished  at  least  two  days,"  was  held  to 
will  make  a  statute  imperative,  if  the  be  mandatory,  rendering  void  an  ordi- 
54  Geo.  Ill,  ch.  84,  be  not  so?  Negative  nance  or  resolution  not  so  published, 
words  would  have  given  it  that  effect,  and  an  assessment  in  pursuance  thereof, 
but  those  used  here  are  in  the  affirma-  Petition  of  Douglas,  46  N.  Y.  42;  12 
tive."  And  Taunton,  J.,  in  Pearse  v.  Abb.  Pr.  N.  S.  (N.  Y.)  t6i  ;  reversing 
Morrice,  2  Ad.  &  El.  94;  29  E.  C.  L,  58  Barb.  (N.  Y.)  174;  9  Abb.  Pr.  N.S. 
42,  says :  *'  I  understand  the  distinction  (N.  Y.)  84;  40  How.  Pr.  (N.  Y.)  201. 
between  directory  and  imperative  stat-  The  board  of  health  of  Philadelphia 
utes  to  be,  that  a  clause  is  directory  was  authorized  to  appoint  officers  and 
when  the  provisions  contain  mere  mat-  fix  their  compensation.  One  B.  was  ap- 
tcr  of  direction  and  nothing  more;  but  pointed  clerk  in  1J558.  The  boaid  in 
not  so,  where  they  are  followed  by  such  1855  fixed  the  clerk's  compensation  at 
words  as  are  used  here,  viz.,  that  any-  two  thousand  dollars  after  January, 
thing  done  contrary  to  such  provisions  1856.  The  council  appropriated  for  the 
shall  be  *  null  and  void  to  all  intents.'  payment  of  the  clerk's  salary  only  four- 
These  words  give  a  direct,  positive  and  teen  hundred  dollars  per  annum.  The 
absolute  prohibition.  If  they  are  not  Pennsylvania  act  of  April  21,  1858,(11- 
obligatory,  I  cannot  conceive  to  myself  rected  that  no  debt,  etc.,  should  be  bind- 
any  words  which  can  have  a  prohibit-  ing  on  the  city  unless  authorized  by  law 
ory  force."  or  ordinance,  and  there  being  a  sufficient 

In  Reg.  r,  Sneyd,9  Dowl.  P.  C.  looi,  previous  appropriation  made  by  coun- 
where  the  statute  under  consideration  cil,  it  was  held   that  B.  could  not  re- 
required  overseers  to  be  appointed  by  cover  beyond  fourteen  hundred  dollars, 
the  justices  within  a  certain  time,  Coler-.  Bladen  v,  Philadelphia,  60  Pa.  St.  464. 
idge,  J.,  in  giving  judgment,  says:  "Al-        The  provisions  of  the  WisconsinKtg- 
though  the  appointment  is  required  to  istrj'  Law  (§  7,  ch.  445,  Wisconsin  Laws 
be   made  by  the   54   Geo.  Ill,  ch.  91,  of  1864),  which  forbid  the  vote  of  any 
within  fourteen  days  after  the  25th  of  person  to  be  received  at  any  annual 
March,   yet   the   general    rule   is   that  election  in  that  state  unless  his  name  be 
where  such  a  provision  is  introduced,  on  the  register,  made  on  a  previous  day, 
unless  there  are  negative  words  in  the  or  unless  he  shall  furnish  the  board  of 
statute  providing  that  the  appointment  inspectors  a  certain  afifidavit  and  certain 
shall  not  take  place  afterwards,  such  a  specified  proof  of  his  residence  in  the 
provision  is  to  be  taken  as  directory,  district,  are  imperative,  and  all  votes  re- 
That  was  the  construction  put  upon  43  ceivcd  in  violation  of  these  provisions 
Eliz.,  ch.3,  and  writsof  mandamus  have  will  be  rejected  by  the  court  in  an  ac- 
been   issued   requiring    magistrates   to  tion  to  try  title   to  an  office.     State  r. 
make  appointments   of  overseers,  the  Hilmantel,  21  Wis.  574.     In  delivering 
issue  of  which  writs  must   have   pro-  the  opinion  of  the  court  in  this  case, 
ceeded  on  the  ground  that  the  words  of  Dixon,  C.  J.,  said  :    "And  next  it  is  to 
the  statute  were  directory.     No  nega-  be  observed  that  it  is  a  negative  statute. 
tive  words  are  introduced  into  this  stat-  It  has  been  said  on  very  high  authority 
ute ;  therefore,  its  language  must  be  re-  that  negative  words  will  make  a  statute 
garded  merely  as  directory."     A  simi-  imperative.     Dwarris  on  Statutes  715- 
lar   consequence   was   held  by  Tindal,  The  words  of  the  act  are  *  no  vote  shall 
C.  J.,   in   Cole  v.   Green,   6   M.  &  G.  be  received   at   any  annual   election  in 
872,  to  result  from  the  absence  of  neg-  this   state,  unless,'  etc.     It  is  difficult 
ative  or  prohibitory  words  in  a  local  to  conceive  anj'  language  more  strong- 
paving  act.  ly  imperative  than  this."     This  ruling 

The  provision  of  the  charter  of  the  was  followed  in  State   i'.   Stumpf,  23 

city  of  New  York,  New    7'ork  Laws,  Wis.  630. 

1857,  ch.  446,  ^  7,  that  *'All  resolutions  And  in  Re  Election  of  McDonough, 
and  reports  of  committees  which  shall  105  Pa,  St.  488,  the  provisions  of  the 
recommend  any  specific  improvement  Pennsylvania  Registry  Law  of  Janu- 
involving  the  appropriation  of  public  ary  30,  1874,  Paniph.  Laws  31,  that  the 
money  or  the  taxing  or  assessing  the  election  ofl[icers  shall  permit  no  man  to 
citizens  of  the  city,  shall  be  published  vote  who  is  unregistered  until  he  pro- 
immediate  ly  after  the  adjournment  of  duces  the  required  proof  of  residence, 
the  board,  under  the  authority  of  the  etc.,  and  that  such  person  shall  produce 
board,  in  all  the  newspapers  employed  the  required  proof  at  the  time  he  offers 
by  the  corporation,  and  shall   not  be  to  vote,  was  held  to  be  mandatory. 
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negative  language  have  been  adjudged  to  be  directory  merely.^ 
Nevertheless,  it  is  undoubtedly  true  that  a  design  to  make  a  pro- 
vision merely  directory  is  more  rarely  to  be  found  under  nega- 
tive words.*  On  the  other  hand,  the  absence  of  negative  words 
from  a  statute  is  not  always  conclusive  of  an  intention  that  the 
provision  is  to  be  regarded  as  directory  simply,  as  affirmative 
words,  if  absolute,  explicit,  and  peremptory,  showing  that  no  dis- 
cretion was  intended  to  be  given,  may,  and  often  have  been  held  to, 
render  the  statute  mandatory.'  And  it  seems  to  be  agreed  that 
affirmative  expressions  that  introduce  a  new  rule  imply  a  nega- 
tive of  all  that  is  not  within  the  purview.* 

L  Potter's  Dwarris,  p.  224.  they  reasonably  considered  themselves 

In  Dale  v,  Irwin,  78  111.  170,  the  stat-  bound  to  obey,  and  of  the  invalidity  of 

ute  provided  in  substance,  that  no  vote  which  they  were  wholly  ignorant.  Such 

shall  be  received  at  any  state  election  if  consequences  could  not  reasonably  have 

the  name  of  the  person  offering  to  vote  been  supposed  to  have  been  intended. 

be  not  on  the  register,  unless  such  per-  The  interests  of  the  public  require  that 

son  shall  furnish  to  the  judges  of  elec-  the  acts   should  be  sustained,  and  the 

tion  his  affidavit  that  he  is  an  inhabitant  just  conclusion  was  that  the  legislature 

of  the  district,  and  entitled  to  vote  there-  intended  by  the  prohibition  only  to  im- 

in,  and  prove  by  the  oath  of  a  house-  pose  a  penalty  for  its  infringement, 

holder   and    registered    voter    of    the  2.  Bishop  Stat.  Cr.,  §  255a. 

district  that  he  knows  such  person  to  8.  Koch    v.   Bridges,  45    Miss.   247; 

be  an  inhabitant  of  the  district.   It  w^as  District  Tp.  v,  Dubuque,  7   Iowa  276; 

held,  however,  that  the  statute  in  this  Bryan  v.  Sundberg,  5  Tex.  418. 

regard  was  directory,  and  that  a  vote  of  In  Cooley's  Const.  Lim.  (6th  ed.)'89, 

aregistcredvoter  received  by  the  judges  it    is    said:  "There    are    cases    where 

of  election  on  his  own  affidavit,  will  not  whether  a  statute  was  to  be  regarded  as 

be  rejected  because  the  other  proof  of  merely  directory  or  not,  was  made  to 

his  qualification  was  made  by  a  person  depend  upon  the  employing  or  failing 

not  a  householder  and  registered  voter,  to  employ  negative  words  plainly  im- 

This  ruling  was  followed  in  Clark  v.  porting  that  the  act  should  be  done  in 

Robinson,  88  111.  498.  a  particular  manner  or  time,  and  not 

It  should  be   observed   that  similar  otherwise.     The  use  of  such  words  is 

statutes  have  been,  in  other  states,  held  often  conclusive  of  an  intent  to  impose 

to  be  mandatory.     See  last  note.  a  limitation,  but  their  absence  is  by  no 

And  in  Margate  Pier  Co.  v.  Hannan,  means  equally  conclusive  that  the  stat- 
3  B.  &  A.  266,  it  was  held  by  the  king's  ute  was  not  designed  to  be  mandatory." 
bench  that  the  usual  provision  in  the  Where  the  language  of  the  statute 
commission  of  the  peace  that  no  mag-  was  that  "  the  forms  of  proceedings  set 
istrate  named  in  it  shall  be  capable  of  forth  in  the  schedule  annexed  shall  be 
acting  or  authorized  to  act  unless  he  used,'*  Lord  Kenyon  observed  :  **  I  can- 
shall  have  taken  the  oath  required  by  not  say  that  these  words  are  merely 
law,  would  lead  to  intolerable  incon-  directory,"  and  a  material  variance 
venience  and  injustice,  if  it  were  im-  from  the  forms  prescribed  was  held 
perative  and  struck  with  invalidity  every  fatal..  Davidson  f.  Gill,  i  East  64. 
act  of  an  unqualified  justice.  It  was  And  in  Cohen  z\  Hoff,  2  Treadw. 
pointed  out  that  if  his  acts  were  held  Const.  (S.  Car.)  661,  Nott,  J.,  said  that 
void,  all  persons  who  acted  in  the  exe-  "affirmative  words  may  and  often  do 
cutionof  a  warrant  issued  by  him  would  imply  a  negative  of  what  is  not  affirmed 
«ct  without  authority.  A  constable  who  as  strongly  as  if  expressed." 
wrested,  and  a  jailer  who  received  an  When  Jthe  statute  fixing  the  salarj'  of 
arrested  person  under  it,  would  be  tree-  a  public  officer,  declared  it  to  be  a  coun- 
passers.  Resistance  to  them  would  ty  charge  and  that  the  supervisors 
be  lawful;  everything  done  by  them  "shall  audit  and  allow  it"  as  it  fell  due, 
would  be  unlawful;  and  a  constable  and  it  was  held  to  be  imperative,  leaving  no 
'he  persons  aiding  him  might  become  discretion  in  the  matter  to  the  supervis- 
amenable  even  to  a  charge  of  murder  ors.  Morris  v.  People,  3  Den. (N.Y.)  381, 
for  acting  under  an   authority   which  4.  Stradling   v.  Morgan,  Hob.  298; 
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c.  Statutes  Prescribing  Time  and  Mode  of  Proceeding 
BY  Public  Officers. — Statutory  prescriptions  in  regard  to  the 
time,  form,  and  mode  of  proceeding  by  public  functionaries  are 
generally  directory,  as  they  are  not  of  the  essence  of  the  thing  to 
be  done,  but  are  given  simply  with  a  view  to  secure  system,  uni- 
formity,  and  dispatch  in  the  conduct  of  public  business.^  This 
rule,  however,  must  be  taken  subject  to  the  principles  stated  in 
the  foregoing  section. 

Statutes  requiring  a  sheriff  upon  a  sale  of  real  estate  to  file  a 

Plowd.   206 ;  9  Bacon's   Abr.   Statutes  something  in  the  statute  itself  which 

(G) ;  District  Tp.  v.  Dubuque,  7  Iowa  plainly  shows  a  different  intent" 

276;  U.  S.  V.  Case  of  Hair  Pencils,  i  In  Jones  v.  State,  i   Kan.  259,  Cobb, 

Paine  (U.  S.)  406.  C.  J.,  in  delivering  the  opinion  of  the 

1.  Rexr.  Ingram,  2  Salk.  ^93;  Smith  court,  says,  in  reference  to  the  forego- 
v.  Tones,  I  B.  &  Ad.  334;  Reg.  r.  In-  ing  :  *' The  rule  first  mentioned  appears 
gall,  2  Qj,  B.  Div.  199 ;  Nowell  xk  Wor-  to  us  inaccurate.  The  words  *  unless  it 
cester,  9  Exch.  467;  Bonar  v.  Mitchell,  be  so  declared  in  the  statute '  seem  to 
5  Exch.  415:  Whitney  v,  Emmett,  i  require  an  express  declaration  that  the 
Baldw.  (U.  S.)  303;  Shaw  z).  Orr,  30  provision  is  essential  however  impor- 
lowa  355;  Wilson  v.  Bank  of  Alabama,  tant  and  essential  a  just  view  of  thepol- 
3  La.  Ann.  196;  New  Orleans  v.  St.  icy  of  the  statute  may  show  such  pro- 
Komes,  9  La.  Ann.  573;  Bell  v.  Taylor,  vision  to  be.  The  rule  secondly  stated 
37  La.  Ann.  56;  Com'rs  z\  Chase,  6  contains  probably  all  that  the  learned 
Barb.  (N.  Y.)  37;  Ex  parte  Heath,  3  judge  intended  to  say  in  the  first,  and  as 
Hill  (N.  Y.)  41;  Ex  parte  Kellogg,  3  a  general  proposition  is  doubtless  cor- 
Cow.  (N.  Y.)  372;  Ex  parte  Johnson,  7  rect.  But  the  intent  to  make  such  pro- 
Cow.  (N.  Y.)  424;  Bloom  V.  Burdick,  i  vision  essential  may  appear  as  well  by 
Hill  (N.  Y.)  130;  37  Am.  Dec.  299;  Gil-  the  general  scope  and  policy  of  the  stat- 
leland  V.  Schuyler,  9  Kan.  587;  GoRsard  ute  as  by  direct  averment.  In  other 
V,  Vaught,  10  Kan.  165;  St.  Louis  words,  unless  a  fair  consideration  of  the 
County  Ct.  v.  Sparks,  10  Mo.  119;  45  statute  shows  that  the  legislature  in- 
Am.  Dec.  355;  McKune  f.  Weller,  11  tended  compliance  with  the  provision 
Cal.  54;  Hart  v.  Plum,  14  Cal.  149;  Peo-  in  relation  to  the  manner  to  be  essen- 
ple  V.  Murray',  15  Cal.  221;  Tuohy  v,  tial  to  the  validity  of  the  proceeding,  it 
Chase,  30  Cal.  525;  People  v.  Lake  is  to  be  regarded  as  directory  merely. 
County,  33  Cal.  487 ;  State  f .  Click,  2  In  statutes  of  this  class  as  well  as  all 
Ala.  26 ;  Walker  v.  Chapman,  22  Ala.  others,  the  will  of  the  legislature  ex- 
116;  Savage  f.  Walshe,  26  Ala.  619;  pressed  in  the  statute  isthe  law,  and  is 
Limestone  County  v.  Rather,  48  Ala.  to  be  ascertained  by  all  legitimate  meth- 
433;  State  V.  Smith,  67  Me.  328;  Wen-  ods  of  interpretation." 
del  V.  Durbin,  26  Wis.  390;  Lackawana,  And  this  is  in  accord  with  the  yiewen- 
etc,  Coal  Co.  v.  Little  Wolfe,  38  Wis.  tertained  by  Judge  Cooley.  He  says: 
152;  Fifield  V.  Marinette  County,  62  "This  rule"  (referring  to  People  v. 
Wis.  532.  Cook,  14  Barb.  (N.  Y.)  290),  "strikesus 

In  Holland  v,  Osgood,  8  Vt.276;  Cor-  as  very  general  and  as  likely  to  include 

liss  V.  Corliss,  8   Vt.   373;    People   v.  within  its  scope,  in  many  cases,  things 

Cook,  14  Barb.  (N.  Y.)  259,  it  is  laid  which  are  of  the  very  essence  oi  the 

down  as  a  rule  that  statutes  directing  proceedings."  Cooley  Const.  Lim.  (6th 

the  mode  of  proceeding  by  public  offi-  ed.)  89. 

cers  are  directory  and  are  not  to  be  re-  And  on  the  same  page  he  points  out 
garded  as  essential  to  the  validity  of  the  that  in  another  case  (People  v.  Scher- 
proceedings  themselves,  "  unless  it  be  so  merhorn,  19  Barb.  (N.  Y.)  540,558)1 
declared  in  the  statute."  And  in  a  sub-  the  same  court  observes  :  **  Statutory 
sequent  part  of  the  opinion,  in  the  last  requisitions  are  deemed  directory  only 
case  above  cited,  it  is  said:  **And  we  when  they  relate  to  some  immaterial 
have  already  seen  by  reference  to  the  matter  where  a  compliance  is  a  mat- 
adjudications  that  statutes  directing  the  ter  of  convenience  rather  than  of  sub- 
mode  of  proceedings  by  public  officers  stance." 
are  regarded  as  directory  unless  there  is  Mr.  Sedgwick  states  the  rule  in  tboc 
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certificate  of  sale  in  the  clerk's  office,^  a  judge  trying  a  case  with- 
out a  jury  to  render  his  decision,*  a  referee  to  make  his  report,' 
a  county  commissioner  of  schools  to  be  appointed,*  sealed  pro- 
posals for  state  work  to  be  deposited  in  the  office  of  the  secre- 

terms :    **  Where  the  statute  directs  an  must  be  considered  so  far  directory,  and 

act  to  be  done  in  a  certain  way  at  a  that  the  certificate  was  equally  valid, 

certain  time,  and  a  strict  compliance  as  to  given  as  it  was  after  the  first  but  before 

time  or  form  does  not  appear  to  the  judi-  the  second  Monday.   Smith  v,  Critten- 

cial  mind  tobe  essential*  the  proceedings  den,  16  Mich.  152. 

are  held  valid,  though  the  command  of  The   provision   of  New  Torh   Laws 

the  statute  has  been  disregarded.     The  1865,  ch.  381,  §  4,  requiring  the  Croton 

statute  in  such  a  case  is  said   to  be  di-  Aqueduct  Board  to  file  a  copy  of  the 

rectory."    Sedgwick's   Stat.    &    Const,  mapshowing  the  plan  of  drainage  of  the 

Law  368.    Nowhere  is  the  correct  rule  sewerage   districts  in   New  York  city 

more  forcibly  expressed  than  in  State  t».  with  the  clerk  of  the  common  council. 

Lean,  9  Wis.  392,  where  the  court  said  :  in  the  absence  of  any  provision  prohib- 

'*  W^here  there   is   no  substantial   rea-  iting  the  contracting  of  the  work  until 

son  why  the  thing  to  be  done  might  ijot  the  filing  of  such  copy,  is  only  directory, 

as  well  be  done  after  the  time  prescribed  and  an  omission  so  to  do  does  not  viti- 

as  before — no  presumption  that  by  al-  ate  the  assessment.     In  re  New  York 

lowing  it  to  be  so  done  it  may  work  an  Protestant  Episcopal  Public  School,  47 

injury  or  wrong — nothing  in  the  act  it-  N.  Y.  556. 

self,  or  in  other  acts   relating    to   the  2.  As,  for  example,  that  the  judge 

banie  subject-matter  indicating  that  the  shall  give  his  decision  on  or  before  the 

legislature  did  not  intend  that  it  should  first  day  of  the  term  succeeding  that  in 

rather  be  done  after  the  time  prescribed  which  the  cause  was  submitted.    Raw- 

than  not  to  be  done  at  all ;  there  the  sons  v.  Parsons,  6  Mich.  400.    Or  before 

courts  assume  that  the  intention  was  judgment  pronounced.     Fraser  v,  Wil- 

that  if  not  done  within  the  time  pre-  ley,  2  Fla.  ii6. 

scribed,  it  might   be   done   afterwards.  And  the  provisions  of  a  statute  in  re- 

But  when  any  of  these  reasons  intervene  gard    to    proceedings    by    attachment 

there  the  limit  is  established."  against  non-resident  debtors  requiring 

"There  is,"  said  Lord  Mansfield,  in  the  judge  to  maRe  and  file  his  report 
Rex  V.  Loxdale,  i  Burr.  44,  *'  a  known  within  twenty  days  and  the  trustees  to 
distinction  between  the  circumstances  have  their  appointment  recorded  within 
which  are  of  the  essence  of  a  thing  re-  one  month  after  it  was  made,  are  direct- 
quired  to  be  done  by  an  act  of  Parlia-  ory  merely.  Wood  v,  Chapin,  13  N. 
ment,  and  clauses  merely  directory.  Y.  514;  67  Am.  Dec.  62. 
The  precise  time  in  many  instances  is  When  a  cause  is  submitted  in  term 
no»  of  the  essence."  time  by  consent  entered  of  record  "  for 

1.  Jackson  r.  Young,  5  Cow.  (N.  Y.)  a  decree  in  vacation  under  the  statute," 

2^^  ,;  15  Am.  Dec.  473.  the  chancellor  may  render  his  decree 

A  sMtute  requiring  that  a  certified  after  the  expiration  of  the  ninety  days 

copy  ol  the  proceedings  of  commission-  prescribed  by  the  statute.  Session  Laws 

ers  in  condemnation  proceedings  to  be  of  Alabama  1873,  P-  5^  i  Revised  Code, 

delivered  or  transmitted  to  the  clerk  of  ^§  717  &  3470;  and  such   decree  being 

the  district  court  within  twenty  days  valid  he   has   no  power  lo  vacate  and 

from  the  rendition  of  the  report,  is  di-  annul  it  at  a  subsequent  term.  Ex  parte 

rectory  to  the  clerk  of  the  county  court.  Holding,  56  Ala.  458. 

St.  Louis,  etc.,    R.   Co.  v.  Wilder,    17  3.  In    re   Empire   City  Bank,  18  N. 

Kan.  239.  Y.  200. 

By  section  6  of  Michigan  Laws  of  4.  Neal  v.  Burrows,  34  Ark.  49'. 
i^6v  p.  i45,it  is  provided  that  the  town-  In  Reg.  v.  Sneyd,  9  Dowl.  P.  C.  lo-  i, 
>-hip  clerks  shall  certify  on  or  before  the  the  justices  in  petty  sessions  were  re- 
fist  Monday  of  October  in  each  year  to  quired  to  appoint  overseers  within  four- 
tue  supervisor  of  their  township  the  teen  days  af^er  the  25th  of  March,  and 
amount  of  the  town  indebtedness  grow-  appointments  made  after  the  time  pre- 
inij  out  of  the  payment  of  bounties,  etc.  scribed  were  adjudged  valid,  the  statute 
Where  the  certificate  was  not  given  un-  being  regarded  as  directory  in  the  point 
til  after  the  first  Monday  but  before  the  of  time, 
second  Monday,  it  was  held  that  the  law  In  People  v,  Allen,  6  Wend.  (N.  Y.) 

459 


Interpretation  and  OoMtruetioiL    STA  TUTES*  lUadatorj  «r  Dinetorx. 

tary  of  state,*  the  comptroller  to  institute  suits  against  delin- 
quent collectors* — within  a  specified  time,  have  severally  been 
adjudged  directory.  And  a  similar  construction  has  been  given 
to  statutes  requiring  a  sheriff  to  levy  an  attachment  in  the  pres- 
ence of  two  credible  witnesses;^  to  exhaust  the  property  of  the 
principal  before  seizing  that  of  the  surety ;  *  judges  of  certain 
courts  to  sign  their  minutes ;  ^  in  certain  cases  to  file  their  deci- 
sions in  writing ;  *  a  clerk  to  advertise  the  time  to  which  the  court 
adjourns;''  marriages  to  be  solemnized  before  twelve  witnesses, 

486,  the  statute  under  consideration  de-  property,  and  then  on  uncultivated  lands, 
dared  that  "  the  commanding  officer  of  and  lastly  on  improved  lands,  is  direct* 
each  brigade  of  infantry  shall  on  or  be-  ory,  and  though  the  failure  to  make 
fore  the  first  daj'  of  June  in  each  3'ear  the  levy  as  required  by  statute  might 
appoint  a  brigade  court-martial."  The  be  sufficient  in  a  proper  case  properly 
appointment  was  made  in  July,  and  was  presented  to  set  aside  the  levy  or  to  ren- 
held  valid.  And  Marcy,  J.,  for  the  der  the  officer  liable  in  damages,  vet 
court,  after  stating  the  general  rule  the  sale  would  not  necessarily  be  void, 
substantially  as  laid  down  in  the  text  Pearson  v.  Flanagan,  52  Tex.  266. 
above,  observed  :  '*  So  it  may  be  said  And  a  statute  which  requires  the  sale 
of  this  case,  that  as  there  is  nothing  in  of  land  under  execution,  when  it  con- 
the  nature  of  the  power  showing  that  sists  of  known  lots  or  parcels,  to  be 
it  might  not  be  as  effectually  exercised  made  separately  and  not  in  gross,  is  di- 
after  the  first  day  of  June  as  before,  and  rectory;  and  though  a  sale  made  in 
as  the  act  giving  it  contains  no  prohi-  gross  is  voidable  at  the  instance  of  the 
bition  to  exercise  it  after  that  period,  party  aggrieved,  it  is  not  void.  Cun- 
the  naming  that  day  was  a  mere  direc-  ningham  r.  Cassidy,  17  N.  Y.  276. 
tion  to  the  officer  in  relation  to  the  man-  B.  And  the  minutes,  although  not  so 
ner  of  executing  his  duty.  There  is  signed,  are  to  be  considered  valid  until 
nothing  in  the  nature  of  the  power  it  is  shown  that  they  have  been  disap- 
given,  or  in  the  manner  of  giving  it,  that  proved  by  the  court.  Talbot  County  p. 
justifies  the  inference  that  the  time  was  House,  20  Ga.  328. 
mentioned  as  a  limitation."  A  statute  requiring  the  court  to  so 
The  provision  of  the  second  section  limit  the  time  of  sentence  of  a  convict 
of  the  act  of  Congress  of  i860  in  rela-  that  his  term  of  imprisonment  in  the 
tion  to  the  time  within  which  selections  state  prison  shall  expire  between  March 
of  swamp  lands  are  to  be  made  by  a  and  November,  is  directory,  and  non- 
state,  is  directory,  and  a  state  loses  no  compliance  with  the  requirement  does 
rights  bv  not  complying  strictly  there-  not  render  the  sentence  void.  Miller 
with,     (^aston  v,  Stott,  5  Oregon  48.  v.  Finkle,  1  Parker  Cr.  (N.  Y.)  374. 

1.  Free  Press  Assoc,  t'.  Nichols,  4^  6.  Stewart  v.  Slater,  6  Duer  (N. 
Vt.  8.                                                          *  Y.)83. 

2.  Walker  xk  Chapman,  22  Ala.  116.  7.  Wise  v.  State.  34  Ga.  348.  In  this 
The  statute,  13  Hen.  IV.  ch.  7,  requiring  case  it  was  held  that  ^  3165  of  the  Code 
justices  to  try  rioters  **  within  a  month  "  of  Gcorffia^  providing  that  the  clerk  of 
after  the  riot,  was  held  director^' — not  the  superior  court,  when  informed  bj 
limiting  the  authority'  of  the  justices  to  the  presiding  judge  that  it  is  not  possi- 
that  space  of  time.  Rex.  v,  Ingram,  2  ble  for  hipi  to  attend  the  regular  terra 
Salk.  593.  of  said  court,  from  some  unavoidable 

3.  Davidson  f.  Kuhn,  I  Disney  (Ohio)  cause,  which  shall  be  expressed  in  the 
405.  order    of   the   journal,    shall  adjourn 

4.  Atkinson  z\  Rhea,  7  Humph,  such  court  to  such  time  as  the  judge 
(Tenn.)  59 ;  Cheatham  v.  Brien,  3  Head  may  direct,  and  shall  advertise  the  same 
(Tenn.)  552.  at  the   courthouse    of  the   county  in 

The  Texas  statute  (Paschal's  Digest,  which  said  court  is  to  be  held,  and  one 
art.  3775),  which  provides  that  if  the  or  more  times  in  a  public  gazette,  wm 
defendant  in  execution  shall  fail  or  re-  directory  to  the  clerk,  and  if  not  corn- 
fuse  to  point  out  property  when  the  plied  with  by  him,  the  court  might  still 
same  is  in  the  county,  the  levy  shall  be  be  held  at  the  time  fixed  in  the  order  of 
made  first  on  the  personal  or  movable  adjournment,  and  a  party  not  prejudiced 
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and  the  certificates  thereof  registered,  and  the  banns  published ;  ^ 
the  vote  of  a  city  council  to  be  by  ayes  and  nays  ;  *  the  minutes 
of  the  board  of  supervisors  to  be  read  and  signed ; '  overseers  to 
prepare  alphabetical  lists  of  voters  and  sign  the  same  ;  *  certain 
officers  to  take  deeds  of  trust  on  real  estate  to  secure  the  repay, 
ment  of  loans  of  school  funds ;  ^  an  execution  against  a  married 
woman  to  direct  the  levy  and  collection  of  the  amount  against 
her  from  her  separate  property  and  not  otherwise  ;  *  prescribing 
the  form  and  manner  of  docketing  judgments  so  as  to  create  a 
lien  on  real  estate  and  a  priority  as  to  subsequent  judgments;"' 
providing  that  commissioners  to  locate  a  county  seat  shall  meet 
at  a  time  and  place  named,  a  majority  to  constitute  a  quorum, 

bv  the  omission  of  the  clerk  may  not  C.  L.  334;  Brumfitt  v.  Bremmer,  9  C. 
complain.  B.  N.  S.  i;  99  E.  C.  L.  i;  Reg.  v.  Loft- 
In  Marchant  v,  Langworthy,  6  Hill  house,  L.  R.,  i  Q.  B.  433;  Reg.  v.  In- 
(N.  Y.)  646,  it  was  held  that  an  annual  gall,  2  Q;.  B.  Div.  199. 
meeting  of  the  inhabitants  of  a  school  That  portion  of  the  third  section  oi 
district,  is  valid,  notwithstanding  the  the  Louisiana  act  of  1852  (an  act  pro- 
clerk  omits  to  give  notice  of  it,  provided  viding  for  the  subscription  b3'  parishes 
the  time  and  place  for  holding  it  was  and  municipal  corporations  of  the  state 
duljr  fixed  at  the  next  preceding  annual  to  the  stock  of  corporations  undertak- 
meeting,  and  the  clerk  acts  in  good  ing  internal  improvements)  which  re- 
faith.  The  foundation  of  the  meeting  quires  that  the  police  jury  or  municipal 
IS  the  order  of  the  previous  annual  meet-  corporation  shall  cause  to  be  furnished 
ing,  not  the  posting  of  the  notice  by  the  to  the  commissioners  of  election  a 
clerk.  The  former  is  indispensable;  but  proper  certified  list  of  the  authorized 
not  the  latter.  voters,  is  directory  merely,  and  a  fail- 

1.  Rodebaugh    v.    Sanks,   2     Watts  ure  to  furnish  such  a  list  cannot  be  re- 
(Pa.)  9.    And  in  Rex  v.  Birmingham,  garded  as  a  condition  precedent  to  the 
8B.  &  C.  29;  3  M.  &  R.  230;  15  E.  C.  validity  of  the  subscription.     New  Or- 
L.  151,  where  a  marriage  was  solemn-  leans  v,  St.  Romes,  9  La.  Ann.  573. 
ized  by  license,  one  of  the  contracting  6.  Gaines  v,  Paris,  39  Miss.  403.     In 

{nrties  being  a  minor,  whose  father  was  this  case  a  note  given  for  such  loans, 

iving,  and  did  not  consent  to  the  mar-  not  secured  by  a  deed  of  trust,  was  held 

riage,  it  was  nevertheless  held  valid,  the  valid. 

statute  requiring  consent  being  regarded  So  when  the  statute  required  a  bond 

as  directory.  to  secure  the  rent  of  a  public  bridge,  a 

2.  Striker  v.  Kelly,  7  Hill  (N.  Y.)  9.  promissory  note  given  in  lieu  thereof 
S.  Arthur  v.  Adam,  49  Miss.  404.  was  adjudged  valid.  Central  Bank  v. 
4.  The  statute  was  held  directory,  as  Kendrick,  Dudley  (Ga.)  66. 

to  the  signing,  and  it  was   said  obiter  6.  Thompson  v,  Sargent,  15  Abb.  Pr. 

that  a  departure  from  an  alphabetical  (N.  Y.)  452. 

order  would  not  invalidate  the  list.  M or-  7.  Sears  t;.  Burnham,  17  N.  Y.  448. 
gan  r.  Parry,  17C.B.334;  84  E.C.L.334.  In  this  case  the  statute  required  the 
And  the  same  is  true  in  regard  to  the  clerk,  at  the  time  of  filing  the  record, 
time  of  preparing  the  list.  To  hold  that  to  enter  in  an  alphabetical  docket  a 
an  act  which  required  an  officer  to  pre-  statement  of  the  judgment,  containing, 
pare  and  deliver  to  another  officer  a  list  among  other  things,  the  hour  and  the 
of  voters  on  or  before  a  certain  day  un-  day  of  entering  such  docket,  and  pro- 
der  a  penalty,  made  a  list  and  delivery  vided  that  **  no  judgment  shall  affect 
on  a  later  day  invalid  would,  in  effect,  any  land,  tenements,  real  estate  or 
put  it  in  the  power  of  the  person  charged  chattels  real,  or  have  any  preference  as 
with  the  duty  of  preparing  it  to  dis-  against  other  judgment  creditors,  pur- 
franchise  the  electors ;  a  conclusion  too  chasers  or  mortgagees,  until  the  record 
unreasonable  for  acceptance.  Res.  f.  thereof  be  filed  and  docketed  as  herein 
Rochester,  7  El.  &  Bl.  910 ;  90  E.  C.  L.  directed."  The  clerk  in  entering  the 
Q09;  Hunt  V,  Hibbs,  ^  H.  &  N.  123;  transcript  of  a  judgment  in  the  docket, 
Morgan  v.  Parry,   17  C.  B.  334;  84  E.  by  an  error,  entered  the  judgment  as  of 
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and  that  they  may  adjourn  to  some  other  place  and  time,  and 
may  adjourn  from  day  to  day  until  the  completion  of  the  busi- 
ness before  them.^ 

If  a  statute  directing  the  issuing  of  a  warrant  against  a  default- 
ing collector  is,  in  point  of  time,  directory  as  to  the  principal,  it 
is  likewise  directory  in  respect  to  those  to  be  incidentally  affected 
by  it » 

Statutes  prescribing  the  time  and  manner  of  summoning  and 
selecting  jurors ;  *  the  form  of  bonds  of  city,  county,  and  munici- 
pal officers,  and  the  time  of  giving  same ;  *  and  the  time  of  tak- 

the  15th  of  March,  1842,  instead  of  the  venires  for  grand  jurors  should  be  is- 
15th  of  March,  1841.  It  was  held  that  sued  at  least  fortv  days  before  the  see- 
the provisions  of  the  statute  were  di-  ond  Monday  of  September  annually,  a 
rectory  merely,  and  the  judgment  a  venire  issued  after  the  expiration  of 
valid  lien  upon  the  lands  sought  to  be  that  time,  but  in  season  for  service  by 
charged,  and  the  judgment  creditor  did  the  proper  officer,  in  accordance  with 
not  lose  his  right  of  preference  as  the  provision  of  the  statute,  was  held 
against  subsequent  judgment  creditors,  valid.     State  z'.  Smith,  67  Me.  328. 

1.  And  in  Edwards  f.  Hall,  30  Ark.  The  provisions  of  the  Arkansas 
31,  it  was  further  held  that  the  com-  criminal  code  of  practice  for  the  pro- 
missioners  have  the  power  to  elect  a  tection  of  jurors  from  improper  influ- 
chairman  and  empower  him  to  fix  the  ences,  viz.,  that  the  officer  in  charge  of 
time  of  the  next  meeting.  the  ]ury  shall  be  sworn  to  keep  them 

2.  Looney  z\  Hughes,  30  Barb,  (N.  together,  and  to  suffer  no  person  to 
Y.)  605;  affirmed  26  N.  Y.  516.  communicate  with  them  on  any  subject 

S.  The  New  Tor k  %i^Xuie  relative  to  connected   with   the   trial    during   the 

balloting  for  jurors  (Sess.  49,  ch.  309,  §  adjournment  of  court;  that  the  court 

4),  is  merelj'  directory,  and  a  violation  shall  admonish  them  at  its  adjournment 

thereof  is  no  ground  for  moving  to  set  that  it  is  their  duty  to  permit  no  one  to 

aside  a  verdict,  unless  the  verdict  isob-  communicate  with  them  on  any  matter 

jected  to  at  the  time,  or  there  is  some  connected   with   the   trial,  to   hold  no 

abuse  or  injury  to  the  party  moving,  conversation  among  themselves  on  any 

Cole  z\   Perry,  6   Cow.   (N.  Y.)  584.  subject    connected    with   the    trial,  10 

And   to   the  same  effect   are    State   v.  form  or  express  no  opinion  thereon  until 

Carney,  20  Iowa  82;   State  v,  Gillick,  7  the  cause  is  finally  submitted  to  them, 

Iowa  287.     In  this  latter  case  the  de-  are   merely   directory   and  cautionary, 

parture  from   the  statute  consisted   in  and  a  failure  to  comply  therewith  will 

the  clerk's  placing  the  ballots,  unfolded,  not   absolutely   or   without  some  evi- 

in  a  hat  without  top  or  cover,  instead  dence  of  prejudice  or  injury  to  the  de- 

of  folded  and  in  a  box  to  be  kept  for  the  fendant  in  consequence  of  the  omission, 

purpose,  as  required  by  law.  vitiate  the  verdict  or  afford  ground  for 

In  Johnson  z\  State,  33  Miss.  363,  the  a  new   trial.     Thompson   t*.  State,  i6 

provision   of    the  local  act  of  Missis-  Ark.  323.     See  Jury  and  Jury  Tri- 

sippi,    1S56,  which   enacts   that   grand  al,  vol.  12,  p.  31S,  where  the  question 

jurors  *' shall  be  summoned  at  least  five  is  fully  treated. 

days  before  the  first  day  of  the  court"        4.  McBee  v.  Hoke,  2  Spears  (S. Car.) 

at  which  their  attendance  is  required,  138;  Boykin  v.  State,  50  Miss.  375. 
was  held  directory  to  the  sheriff,  and         The  time  so  far  as  the  validity  of  the 

for  the  convenience  of  the  jurors,  and  bond  is  concerned  is  merely  directory 

not  essential  to  be  followed  in  order  to  when  the  statute  does  not  negative  its 

constitute  a  legal  grand  jury.    To  the  validity  if  filed   at  a  later  time.    The 

same  effect  are  Weeks  t;. State,  31  Miss,  giving  of  a   bond  is   mandatory;   the 

490;  State  V.  Pitts,  58  Mo.  566.  time  when  it  is  to  be  given  is  directory. 

A  similar  ruling  was  made  on  a  stat-  Duntley  t\  Davis,  42  Hun  (N.  Y.)  229; 

ute  requiring  the  jury  to  be  selected  on  State  v.  Churchill,  41  Mo.  41. 
the  first  Monday  of  Juh',  but  which,         And  in  Chicago  x\  Gage,  95  HI-  593' 

however,  was   not  chosen  until  the  8th  35  Am.  Rep.  182,  it  is  said:  "The  es- 

of  August.   Colt  V.  Eves,  12  Conn.  243.  sence  of  the  thing  to  be  done,  that  upon 

And  where  the  statute  required  that  which  the  rights  of  the  public  depend,  w 

462 


laterprotetion  and  Conitruetioii.    STA  TUTES.  Kandatory  or  Sirectory. 

ing  official  oaths  and  the  officers  by  whom  they  are  to  be  admin- 
istered,^ are  generally  deemed  directory. 

Provisions  concerning  the  conduct  of  elections,  and  the  time 
for  certifying  the  returns,  will  be  held  directory  except  where 
they  are  of  such  a  character  that  a  failure  to  comply  therewith 
will  have  the  effect  of  preventing  or  obstructing  the  complete 
expression  of  the  popular  will.* 

the  giving  of  the  bond,  not  the  precise  manner  of  conducting  elections  are  gen - 
manner  in  which  it  is  done."  erally  directory,  unless  a  non-compli- 
In  People  v.   Holley,   12   Wend.  (N.  ance  is  expressly  declared  to  be  fatal 
Y.)  48 1,  it  was  held  that  the  omission  of  to  the  validity  of  the  election,  or  will 
the  sheriff  elect  to  execute  his  official  change  or  render  doubtful  the  result, 
bond  within  twenty  days  after  receiving  In  Holland  v.  Davies,  36  Ark.  446, 
notification  of  his  election  as  required  where   the  statute   required   the  polls 
by  statute,  did   not  subject  him  to  the  to  be  open  until  sundown,  the  closing 
forfeiture  of  his  office  as  the  provision  in  thereof  about   two  hours   before   that 
regard  to  the  time  was  directory.  time  was  held  not  to  be  ground  for  set- 
But  in  Texas,  it  is  held  that  the  stat-  ting  aside  the  election,  in  the  absence  of 
ute  requiring  a  party  elected  to  office  to  proof  of  obstruction  or  impediment  to 
qualify  within  a  prescribed  time  will  be  a    fair  expression  of  the  popular  will, 
construed  as  directory  only  in  a  case  See  also  Swepston  v.  Barton,  39  Ark. 
where,  from  reasons  beyond  his  control,  549.     And  in   People  v.  Cook,  o  N.  Y, 
he  cannot  qualify  within  the  time  al-  69,  the  outer  door  of  the  room  where 
lowed,  but  such  construction  will  not  be  the  election   was  held   was  closed   at 
in  any  case  of  neglect  or  refusal  to  qual-  sunset  as  required  by  statute,  but  voters 
ify.    Flatan  v.  State,  56  Tex.  93.     See  already  in  the  room  wece  permitted  to 
Bonds,  vol.  2,  p.  448;  Public  Offi-  vote  afterwards;  and  it  was  held  that 
CERs,  vol.  19,  p.  378,  where  the  question  the  provision  in  respect  to  the  time  of 
is  discussed  at  length.  closing  the  polls   was  directory,   and 
1.  In  Howland  v.  Luce,  16  Johns.  (N.  therefore  the  election  must  be  deemed 
Y-)  135,  it  was  held  not  to  be  necessary  valid,  in  the  absence  of  proof  that  legal 
for  the  clerk  of  a  school  district  to  take  voters  were  excluded  by  the  closing  of 
the  oath  prescribed  by  law  within  fif-  the  door,  or  illegal  votes  were  received 
teen  days  from  the  time  of  appointment;  after  sundown.      And   it   was   further 
it  is  sufficient  if  he  qualifies  before  any  held  that  the  requirement,  that  the  in- 
official act  is  done  by  him.     See  also  In  spectors,  after  taking  the  oath,  should 
re  Mohawk,  etc.,  R.  Co.,  19  Wend.  (N.  appoint  two  clerks,  was  directory,  and 
Y.)  143.  if  none  could  be  procured,  the  election 
And  in  Canniff  v.  New  York,  4  E.  D.  would  still  be  valid — the  duties  ordi- 
Smith  (N.  Y.)  430,  the  provision  of  the  narily  to  be  performed  by  the  clerks, 
charter  of  the  city  of  New  York  that  devolving  upon  the  inspectors.      That 
erery  person  appointed  to  office  under  there  were  no  register  poll  lists  at  an 
the  city  government,  shall  take  an  oath  election  ;  that  the  judges  and  clerks  did 
before  the  mayor,  was  held  to  be  direct-  not  take  any  oath ;  and  that  there  was 
ory,  and  if  the  oath  cannot  be  so  taken,  not  transmitted  with  the  returns  to  the 
some  other  officer  may  administer  it.  county  auditor  a  list  of  the  qualified 
See  Oath,  vol.   16,  p.  1017;  Public  voters  of  the  election  district,  does  not 
Officers,  vol.  19,  p.  378,  for  a  full  invalidate  the  election  or  the  returns, 
treatment  of  the  subject.  Taylor   v,  Taylor,    10  Minn.    107.     A 
a.  People  V,  Cicott,  16  Mich.  283;  97  statute  specifying  the  manner  in  which 
Am.  Dec.  141 ;   Speed  v,  Hartwell,  12  ballots  shall  be  kept  after  the  election, 
Mich.  50S;  People  v,  Sackett,  14  Mich,  is     directory.     People  v,    Higgins,    3 
320;  People  7'.  Witherell,  14  Mich.  48;  Mich.  233. 

People  V,  Livingston,  79  N.   Y,  279;  Where  ward  inspectors  were  required 

Weil  V,  Calhoun,  25  Fed.  Rep.  865;  by  statute  to  certify  the  result  of  the 

State  v,  Baltimore  County,  29  Md.  516;  ward  elections  on  the  day  subsequent  to 

Bowles  V.  Smith  (Mo.  1^2),  20  S.  W.  the  closing  of  the  poll,  or  sooner,  a  cer- 

Rep.  loi ;  Duncan  i;.  Shenk,  iOQlnd.26.  tificate  not  made  until  the  second  day 

In    McCrary   on    Elections,   §    200,  thereafter   was  held   valid.     Ex  parte 

it  is  said  that  statutes  concerning  the  Heath,  3  Hill   (N.  Y.)  41.     See  also 
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Statutes  requiring  the  instructions  of  the  court  to  be  delivered 
to  the  jury  in  writing  are  in  some  jurisdictions  deemed  directory, 
in  others,  mandatory.*' 

Provisions  in  regard  to  the  assessment  and  collection  of  taxes, 
and  the  measures  preliminary  thereto,  which  are  intended  for  the 
protection  of  the  tax-payer,  to  insure  an  equality  of  taxation,  and 

People  ?'.  Peck,  1 1  Wend.  (N.  Y.)6o4;  observance  of  its   provisions  does  not 

a7  Am.  Dec.  104.  necessarily     invalidate    the     election^ 

Sections  10,  x8,  64,  of  the  general  where  it  appears  that  no  fraud  has  been 
election  law  of  Kansas  (Gen.  Sts.,  ch.  practiced  and  no  substantial  right  vio- 
36)  relating  to  the  challenging  of  per-  lated.**  See  Elections,  vol.  6,  p.  255. 
sons  offering  to  vote,  right  of  candidate  X.  In  Reid  v,  Reid,  11  Tex.  585: 
and  electors  to  be  present  in  the  room  Boone  f.  Thompson,  17  Tex.  606;  Chap- 
where  the  vote  is  received,  and  prohib-  man  v,  Sneed,  17  Tex.  428 ;  Galveston, 
iting  the  keeping  and  selling  of  intoxi-  etc.,  R.  Co.  v,  Dunlavj,  56  Tex.  256, 
eating  liquors  at  the  election  polls,  are  where  the  language  of  the  statute  was 
directory,  and  a  disregard  of  them  will  simply  that  *'  the  charge  shall  be  in 
not  necessarily  vitiate  an  election,  writing,"  the  provision  was  held  direct- 
Gilieland  v,  Schuyler,  9  Kan.  569.  ory,  and  a  violation  thereof  not  assign- 

The  board   of  canvassers  may   not  able  as  error, 

reject  the  poll  book  on  account  of  its  But  in  .Head  v,  Langworthy,  15  Iowa 

being  transmitted  to  the  clerk  through  235;    Hardin   v,  Helton,  50  Ind.  320; 

one  not  an  elective  officer.     Willeford  Miller  v.  Hampton,  37  Ala.  343 ;  Illi- 

V,  State,  43  Ark.  62.  nois  Cent.  R.  Co.  v.  Hammer,  85  111. 

In  Fry  v.  Booth,  19  Ohio  St.  25,  the  526;  Dixon  v.  State,  13  Fla.  636;  Ma- 
statute  under  consideration  provided  son  City  Bank  v,  Kent,  57  Ga.  285; 
that  at  elections  held  thereunder,  the  Householder  v,  Granby,  40  Ohio  St. 
polls  should  be  opened  between  the  430;  Penberthy  v,  Lee,  51  Wis.  261,  the 
hours  of  six  and  ten  A.  m.,  and  closed  statutes  were  adjudged  mandatory, 
at  six  p.  M.  of  the  same  day.  At  a  gen-  But  it  should  be  observed  that  some 
eral  election  for  state  and  county  offi-  of  the  statutes  which  are  held  manda- 
cers  held  under  the  act,  the  judges  of  tory  contain  negative  terms,  or  arc 
election  in  several  townships,  at  the  otherwise  so  expressive  of  command  as 
hour  of  twelve  at  noon,  after  making  to  leave  no  room  for  doubt  as  to  the 
proclamation  to  the  voters  present  to  legislative  intent  and  are  subject  to  the 
that  effect,adjourned  the  election,  closed  principles  stated  above.  See  sufra^ 
the  polls,  went  away  from  the  place  of  this  title,  Negative  and  Affirmative 
election  to  dinner,  and  after  an  absence  Terms. 

of  about  one  hour,  returned  to  the  place  Thus,  the  statute  before  the  court  in 
of  election,  reopened  the  polls,  and  kept  Penberthy  v.  Lee,  51  Wis.  261,  provides 
them  open  during  the  residue  of  the  day.  substantially  that  the  judge  shall  re- 
And  the  court  said  :  "  It  was  no  doubt  duce  his  charge  to  writing  before  giv- 
the  intention  of  the  legislature  that  the  ing  it  to  the  jury,  and  a  failure  to  do  so 
polls  should  remain  open  during  the  shall,  on  appeal,  work  a  reversal  of  the 
entire  day  of  the  election,  between  the  judgment  rendered  upon  the  verdict, 
hours  specified  in  the  statute  for  opening  unless  a  charge  in  writing  is  waived  by 
and  closing,  and  good  policy  as  well  as  counsel  at  the  commencement  of  the 
the  convenience  ofthe  voters  would  seem  trial.  The  court  said  :  "The  object  of 
to  require  that  this  legislative  intent  the  statute  is  to  enable  a  suitor  in  court 
should  he  observed.  But  we  are  not  to  preserve  of  record  the  precise  Ian- 
prepared  to  say  that  the  closing  of  the  guage  of  the  instructions  given  by  the 
polls  for  the  hour  spent  at  dinner,  by  court  to  the  jury,  and  thus  to  avoid  the 
the  officers  of  the  election,  in  these  three  danger  of  inaccuracy  which  the  suilor 
townships,  under  the  circumstances  dis-  would  be  exposed  to  if  the  charge  is  not 
closed  in  this  record,  is,  in  law,  suffi-  reduced  to  writing  until  the  bill  of  «• 
cient  to  invalidate  the  election,  and  dis-  ceptions  is  settled.  The  statute  is  man- 
franchise  the  voters  who  did  deposit  datory  in  terms.  If  its  requirements  are 
their  ballots  in  the  boxes.  The  statute  disregarded,  its  mandate  is,  *  the  judg- 
in  this  respect  may  be  regarded  as  di-  ment  shall  be  reversed,*  " 
rectory,  and  a  departure  from  the  strict  And  in  Dixon  v.  State,  13  Fla.  6j6. 
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to  prevent  a  sacrifice  of  his  property,  are  mandatory ;  while,  on 
the  other  hand,  those  intended  simply  for  the  guidance  of  the 
officers  and  to  promote  the  efficiency  of  their  work  are  directory.* 

d.  Conferring  Powers,  Privileges,  or  Immunities.— A 

very  marked  distinction  exists  between  statutes  imposing  a 
public  duty,  such  as  are  discussed  in  the  preceding  section,  and 
those  conferring  powers,  privileges,  or  immunities.  Generally 
speaking,  the  former  are,  as  has  been  seen,  deemed  directory 
merely,  and  very  justly  so,  as,  apart  from  the  fact  that  their 
prescriptions  as  to  the  time,  manner,  etc.,  of  performance  are 
ordinarily  not  of  the  essence  of  the  thing  required  to  be  done, 
it  would  be  inequitable  to  permit  parties  to  suffer  by  the  derelic- 
tion of  public  officers  over  whose  conduct  they  have  no  control. 
But  in  the  latter  class  these  considerations  do  not  obtain,  and  it 
is  held  that  where  a  statute  confers  a  power,  privilege,  or  immu- 

the  act  provided  that  "  charges  made  by  are  conditions   precedent,  and   if  they 

judges  to  juries  in  all  criminal  cases,  are  not  observed  he  is  not  legally  taxed, 

shall  be  reduced  to  writing  and  filed  in  and  he  may  resist  it  in  any  of  the  modes 

the  case,  and   shall  be  exclusively  on  authorized'  by  law   for  contesting  the 

points  of  law;  and  that  any  violation  of  validity  of  the  tax.     But  many  regula- 

this  section  shall  be  deemed  and  con-  tions  are  made  by  statute  and  designed 

straed  to  be  error  from  which  a  writ  of  for  the  information  of  assessors  and  of- 

crror  may  be  prayed  as  of  right."     See  ficers,  and  intended  to  promote  method, 

Instructions,  vol.  ii,  p.  236.  system,  and  uniformity  in  the  modes  of 

1.  Doughty  V.  Hope,  3  Den.  (N.  Y.)  proceeding,  the  compliance  or  noncom- 

594:  Welker  v.  Potter,  18  Ohio  St.  85 ;  pliance  with  which  does  in  no  respect 

Marsh  v.  Chesnut,  14  111.  223 ;  Wheeler  affect  the  rights  of  tax-paying  citizens. 

f.  Chicago,  24  111.  105;  76  Am.  Dec.  These    may    be    considered   directory. 

736;    Sibley   r.   Smith,  2    Mich.  487;  Officers  may  be  liable  to  legal  animad- 

Magee  r.  Com.,  46  Pa.  St.  358 ;   Pitts-  version,  perhaps  to  punishment  for  not 

burg    V.    Coursin,    74    Pa,    St.    400 ;  observing  them,  but  their  observance  is 

Thames  Mfg.  Co.  r.  Lathrop,  7  Conn,  not  a  condition  precedent  to  the  validity 

550;  State  V.  Metz,  31   N.  J.  L.  378;  of  the  tax."     In  this  case  the  asvscssor's 

State  r.  Camden,  39  N.  J.  L.  620;  Gale  list  of  valuation  and  assessment  of  polls 

r.  Mead,  2  Den.  (N.  Y.)  160;  State  v.  and  estates  did  not  exhibit  in  distinct 

Harris,  17  Ohio  St.  60S;  Pond  i*.   Ne-  columns  the  "  true  value  of  real  estate  ** 

gus,  3  Mas<i.   230;   3    Am.   Dec.    131;  and  the  "  reduced  value  "  as  required  by 

Chesnut  i\.  Elliott,  61  Miss.  569.     See  statute,  but  contained  a  column  of  the 

generally  Taxation.  "value"  (and  the  like  as  to  personal  es- 

The  rule  which  has  been  very  gener-  tate),  and  it  was  held  that  the  irregular- 
ally  followed  in  determining  what  pro-  ity  did  not  render  the  valuation  and 
%isions  of  statutes  of  this  class  are  assessment  void,  as  the  provision  was 
mandatory,  and  therefore  conditions  designed  to  promote  system  in  the 
precedent  to  the  legality  and  validity  of  modes  of  proceeding  by  the  officer,  and 
the  proceeding,  and  those  which  are  di-  was  not  intended  for  the  security  of  the 
rectory  merely,  and  do  not  constitute  taxpayer. 

conditions,  was  laid  down  by  Chief  But  where  a  statute  provided  that 
Justice  Shaw  in  Torrey  v.  Millbury,  21  taxes  on  real  estate  shall  be  assessed  to 
Pick.  (Mas'?.) 64.  He  said  :  "One  rule  the  owners,  and  separate  tracts  or  par- 
is  verv'  plain  and  well  settled,  that  all  eels  shall  be  separately  described  and 
those  measures  which  are  intended  for  valued  as  far  as  practicable,  and  a  party 
the  security  of  the  citizen,  for  insuring  owning  three  separate  parcels  of  land 
an  equality  of  taxation,  and  to  enable  in  the  same  town  was  taxed  for  one  by 
every  one  to  know  with  reasonable  cer-  distinct  assessment  and  description,  and 
tainty  for  what  polls  and  for  what  real  for  the  other  two  without  any  descrip- 
estate  he  is  taxed,  and  for  what  all  tion  and  without  separate  assessments, 
those  who  are  liable  with  him  are  taxed,  and  for  non-payment  of  the  tax  a  part 
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ol  the  first  property   was  sold  for  the  to  or  included  in  the  state,  county,  and 

tax  on  the  three  parcels ;  it  was  held  township  taxes,  but  that  the  excess  in 

that  this  provision  was  for  the  benefit  the  column  of  the  latter  taxes  could  not 

of  the  taxpayer  and  was    mandatory,  be  thus  explained   and  that  the  sale  of 

and    that  the   assessment,  and   conse-  the   land   for    the   taxes    was  thereby 

quently  the  levy  and  sale,  were  illegal,  rendered  void.    The  statute  requiring 

Young  r.  Joslin,  13  R.  I.  675.  this  one-mill  tax  to  be  stated  in  the  col- 

The  provision  of  the  Illinois  statute  umn  of  school  taxes  is  not  merely  di- 

of  1S61,  that  the  notice  and  the  applica-  rectory  but  mandatory;  being  intended, 

tion    for  judgment  against  delinquent  among  other  purposes,  for  the  benefit 

lands  shall  be  to  the  June  term  of  the  of  the  tax-payer  to  enable  him  to  dis- 

court  is  mandatory  and  not  directory  tinguish  to  this  extent  the  different  kind 

merely,  and  an  application,  at  a  differ-  of  taxes  he  should  be  called  upon  to 

ent  term,  and  judgment  will  not  be  sus-  pay,  and  their  respective  amounts, 
tained ;  and  judgment  and  sale  under        In  Clark  r.  Crane,  5  Mich.  151 ;  71 

such  circumstances  are  void  and  may  Am.  Dec.  776,  where  the  statute  under 

be  attacked  collaterally.     The  ground  consideration  required  the  assessors  to 

of  the  decision  was  that  the  design  of  attach  to  the  assessment  roll  a  certiii- 

the  statute  was  that  all  persons  own-  cate  stating  that  they  had  estimated  the 

ing  lands  in  the  county,  looking  to  the  real  estate  **  at  what  we  believe  to  be 

law  for  their  rights,  might  know  cer-  the  true  cash  value  thereof,"  a  ccrtifi- 

tainly  when  the  application  would  be  cate   stating  that  they  had  assessed  the 

made,  and  make  such  defense   as   the  real  estate  ^*at  a  sum   which,  for  the 

law  entitled  them  to  make,  and  show  purpose  of  assessing,  we  believe  to  be 

cause,   if  they    could,   why    judgment  the  true  value  thereof,**  was  held  fatally 

should   not   be  rendered  against  their  defective.      Manning,  J.,  in  delivering 

land.  the  opinion  of  the  court,  said:  "Some 

So,  of  §  43,  ch.  242,  New  fork  Laws  parts  of  the  tax  law  are  directory,  while 
1S23,  requiring  the  comptroller  to  pub-  others  are  mandatory  and  must  be  sub- 
lish  notices  stating  when  the  time  for  stantially  complied  with  to  give  va- 
the  redemption  of  land  sold  tor  taxes  lidity  to  a  tax.  The  law  requires  all 
will  expire,  is  mandatory  and  unless  property  to  be  assessed  *at  its  true 
complied  with,  the  comptroller's  deed  cash  value.*  The  object  of  this, 
passes  no  title.  And  it  was  said  in  the  doubtless,  is  to  insure  equality  of  taxa- 
opinion  of  the  court  that  it  was  plain  tion.  There  cannot  be  equality  of  tax- 
that  this  provision  was  for  the  protec-  ation  without  equality  of  assessment: 
tion  of  the  landowner  whose  premises  and  there  can  be  no  equality  of  aKe«;s- 
were  sold  for  taxes.  It  was  clearly  de-  ment  where  all  property  is  not  assessed 
signed  to  notify  him,  if  he  were  ignor-  by  the  same  standard,  and  that  stand- 
ant  of  the  sale  before,  or  if  he  had  for-  ard,  the  law  has  wisely  fixed,  in  the 
gotten,  of  his  peril  of  losing  his  prop-  present  case,  and  not  left  to  the  discre- 
erty,  if  he  failed  to  pay,  losing  it  abso-  tion  of  the  assessors.  The  object  of  the 
luiely;  in  such  cases,  it  is  the  settled  certificate  appears  to  be  twofold:  to 
rule  that  the  provision  must  be  com-  authenticate  the  assessments  and  to  sc- 
plied  with  or  no  title  passes.  See  also  cure  this  equality  in  taxation;  and  with 
Cruger  v.  Dougherty,  43  N.  Y.  107.  a  view  to  this  last  object,  the  assessors 

In  Case  v.  Dean,  16  Mich.  12,  the  are  required  to  state  in  their  certificate 
one -mile  tax  required  to  be  assessed  for  that  they  have  assessed  the  property 
township,  library,  and  school  purposes  mentioned  in  the  assessment  roll  at 
bv  the  Michigan  Comp.  Laws,  %  what  they  believe  to  be  the  true  ca^h 
2350,  was  not  placed  on  the  tax  roll  in  value  thereof.  If  this  l>e  the  object, 
the  column  of  school  taxes  as  required  and  we  can  see  no  other,  the  tax-paver 
by  law  and  did  not  appear  by  the  roll  alone  is  interested  in  this  part  of  the 
to  have  been  assessed  at  all.'  But  the  law.  It  is  for  his  protection.  He,  and 
amount  of  taxes  stated  in  the  column  of  not  the  public;  the  other  party  inter- 
state, count}',  and  township  taxes  was  ested  in  the  tax,  is  the  loser,  if  his  prop- 
too  much,  according  to  the  valuation  erty  is  assessed  at  more  than  it  shou'i- 
and  amount  to  be  raised,  by  just  the  be.  The  public  neither  gain  nor  lo^e 
amount  of  a  one-mill  tax  on  the  valua-  by  this  inequality,  however  great  m 
tion  of  the  tracts.  It  was  held  that  the  the  assessment.  It  is  different  with  the 
jury  were  not  at  liberty,  for  the  purpose  tax-payer.  He  pays  more  or  le's  t.r; 
of  sustaining  the  tax  title,  to  find  that  than  he  should  pay  when  his  propter'; 
the  one-mill  school  tax  had  been  added  is  assessed  at  a  sum  above  or  below  :t- 
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nity,  the  formalities  or  conditions  which  it  prescribes  for  its  ac- 
quisition are  imperative,  in  the  sense  that  non-observance  of  any 
of  them  is  fatal  to  the  benefit  sought.^  Tfhus,  the  requirements 
of  our  copyright  laws,  as  to  depositing  a  copy  of  the  title-page  in 
the  proper  office,  publishing  notice  of  entry,  and  delivering  a 
copy  of  the  work  to  the  proper  officer  within  the  time  named, 
are  mandatory ;  and  in  England,  similar  requirements  are  consid- 
ered indispensable  pre-requisites  to  a  perfect  title.*  Where  an 
act  authorizing  the  confinement  of  lunatics  prohibited  their  recep- 
tion in  asylums  without  medical  certificates  in  a  given  form,  set- 
ting forth  certain  particulars,  and  among  them,  the  street  and 
number  of  the  house  where  the  supposed  lunatic  was  examined, 
a  certificate  which  omitted  the  street  and  number  of-  the  house 
where  the  examination  took  place,  was  held  insufficient  to  justify 
the  detention  of  the  lunatic*  The  innkeeper  whose  common-law 
liability  for  the  goods  of  his  guests  is  limited,  if  he  posts  up  a 
notice  as  required  by  the  statute,  does  not  obtain  the  exoneration, 
if  his  notice  is  inaccurate  in  any  material  particular."*     The  same 

cash  value.  He  has  a  right  to  know,  where  the  date  of  publication  was  not 
not  onlv  that  his  property  has  not  been  stated  truly,  or  only  the  month  was 
assessed  at  more  than  its  cash  value,  stated ;  or  the  publishers  were  not  de- 
but that  the  property  of  no  other  tax-  scribed  correctly,  that  is,  neither  by  the 
payer  has  been  assessed  at  less  than  its  style  of  the  firm  nor  by  the  names  of  the 
cash  value;  for,  in  either  case,  his  tax  individual  partners.  Low  f.  Routledge, 
would  be  increased  and  he  be  made  to  33  L.  J.  Ch.  725;  Mathieson  z\  Harrod, 
pay  more  than  he  should.  The  certifi-  L.  R.,  7  Eq.  270;  Henderson  v,  Max- 
cate  furnishes  him  with  this  knowledge,  well,  5  Ch.  Div.  892. 
and  it  is  for  his  protection  the  certificate  So  where  an  act  gave  to  the  design- 
is  required  to  state  that  the  property*  ers  of  prints  the  sole  right  of  printing 
mentioned  in  the  assessment  roll  has  them  for  fourteen  years  after  the  date 
been  esiimated  at  its  true  cash  value,  of  publication,  adding  *'  which  (day) 
and  what  the  law  requires  to  be  done  shall  be  truly  engraved  with  the  name 
Tor  the  protection  of  the  tax-payer  is  of  the  proprietor  on  each  plate,"  it  was 
n.andatory,  and  cannot  be  regarded  as  held  that  the  neglect  to  conform  to 
directory  mereU'."  this   provision  was  fatal  to  the  copy- 

1.  Per    Lord"  Denman,  Caldow    v.  right.     Newton  v,  Cowie,  4  Bing.  234; 

Pixcll.  2  C.  P.  Div.  562.    See  also  cases  13  E.  C.  L.  412. 

cited  under  the  section  next  preceding.  3.  Reg.  t\  Finder,  24  L.  J.  Q^  B.  148. 

2  Wheaton  v.  Peters,  8  Pet.  (U.S.)  4.  Section  i  of  26  &  27  Vict.,  ch.  41, 
591;  Ewer  r.  Coxe,  4  Wash.  (U.  S.)  provides  that  no  innkeeper  shall  be  li- 
487:  JoIHp  v.  Jaques,  i  Blatchf.  (U.  S.)  able  to  make  good  to  any  guest  any 
Mb.  Baker  v.  Taylor,  2  Blatchf.  (U.  loss  of,  or  injury  to,  property  brought 
S..  82.  But  in  an  early  case,  similar  to  his  inn  to  a  greater  amount,  etc.,  ex- 
provisions  were  regarded  as  simply  cept  in  the  following  cases :  **  Where 
directory,  and  not  essential  requisites  such  property  shall  have  been  stolen, 
for  securing  the  copyright.  Nichols  r.  lost,  or  injured,  through  the  willful  act, 
Ruggles,  3  Day  (Conn.)  158;  3  Am.  default,  or  neglect  of  such  innkeeper, 
Dec.  262.  or  any  servant  in  his  employ.     Section 

Under  the  statute  that  no  proprietor  3  requires  the  innkeeper  to  exhibit  a 
of  the  copyright  should  be  entitled  to  copy  of  section  i  in  a  conspicuous  part 
sue  for  the  infringement  thereof,  unless  of  the  hall  or  entrance  to  his  inn,  other- 
he  had  made  an  entry  at  Stationer's  wise  he  may  not  claim  the  protection 
Hall  of  the  title  and  time  of  the  first  of  section  i.  The  defendant,  an  inn- 
publication  of  the  book  and  the  name  keeper,  caused  a  paper,  purporting  to 
«nd  residence  of  the  publisher,  it  was  be  a  copy  of  section  i,  to  be  exhibited  in 
held  that  a  suit  was  not  maintainable  the  hall  or  entrance  to  his  inn,  but  the 
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principles  are  applicable  to  corporations  in  regard  to  the  formal- 
ities prescribed  for  the  exercise  of  the  powers   conferred  upon 
them.* 
e.  Regulating  Judicial  Procedure. — Where  authority  to 

proceed  in  courts  is  conferred  by  statute,  and  where  the  manner 
of  obtaining  jurisdiction  is  prescribed  by  statute,  the  mode  of 
proceeding  is  mandatory  and  must  be  strictly  conformed  to,  other- 
wise  the  proceeding  will  be  void.*  For  example,  if  a  statute 
authorizing  an  appeal  requires  the  fulfillment  of  certain  condi- 
tions, such  as  entering  into  recognizances,  and  giving  notice  of  ap- 
peal, non-compliance  on  the  part  of  the  party  will  be  fatal  to  the 
appeal.* 

There  are  instances  where  a  like  imperative  effect  has  been 
given  to  statutes,  even  where  the  observance  of  the  formalities 
was  not  a  condition  exacted  of  the  party  seeking  the  benefit  of 

pap>er  was  unintentionally  misprinted,  curbing,  etc., should  not  exceed  "three 
and  the  sentence  stood  :  *  Where  such  squares  at  one  time/'  It  was  held  that 
property  shall  have  been  stolen,  lost,  or  the  proviso  could  not  be  regarded  as 
injured  through  the  willful  default  or  merely  directory,  but  w^as  a  limitation 
neglect  of  such  innkeeper,  or  any  serv-  of  authority,  and  that  the  commission- 
ant  in  his  employ'" — omitting  the  ers  had  no  claim  for  expenditures  when 
word"act"  after  "willful."  In  an  action  the  improvement  exceeded  the  limit 
against  the  innkeeper  by  a  guest  for  allowed  by  the  statute.  District  of 
property  stolen  from  his  bedroom,  it  Kensington  7'.  Keith,  2  Pa.  St.  318. 
was  held  that  the  requirement  as  to  And  under  alawauthorizingamunic- 
notice  was  mandatory, and  that  the  no-  ipaHty  to  grade  on  the  application  of  a 
tice  was  not  such  as  was  contemplated  majority  of  lot-holders  on  the  street,  to 
by  the  law  and,  therefore,  the  claim  for  assess  the  cost,  and  enter  a  lien  against 
protection  under  the  statute  must  fail  the  lots  abutting  on  it,  it  was  held 
and  the  case  be  dealt  with  as  though  that  an  application  by  such  majority 
the  statute  had  never  been  passed,  was  a  condition  precedent  to  the  exer- 
Spice  V.  Bacon,  2  Exch.  Div.  463.  cise  of  the  power  by  the  council.  Pitts- 

1.  Hurford  v.  Omaha,  4  Neb.    336.  burgh  v.  Walter,  69  Pa.  St.  265. 

The  Public  Health  act  of  1848  authoriz-  Iowa  Code,  ^  457,  provides  that  cities 

ing     the     local    board     to   enter   into  *' shall  have  power  to  make  regulations 

all  contracts  necessary  to  carry  the  act  against  danger  from  accident  by  fire,  to 

Into   execution,   provides   certain   for-  establish  fire  districts,  and  on  petition 

malities,  among  which   is   that  every  of   the   owners   of   two-thirds  of  the 

contract  shall  be  under  the  seal  of  the  grounds  included  in  any  square  or  block 

board.  And  it  was  held  that  a  contract  to  prohibit  the  erection  thereon  of  anv 

unsealed  was  inoperative  against  the  building,  or   addition  to  any  building, 

board.  And  it  was  said  that  the  power  unless  the  outer  walls  thereof  be  made 

to  contract  so  as  to  make  it   binding  of  brick,"  etc.     It  was  held  that  a  city, 

could  not  have  been  exercised  if  it  had  under  this  provision,  could  not  prohibit 

not  been  given  by  the  act;   and  being  the  erection  of  wooden  buildings  within 

entirely   a   creature  of  the   statute,  it  the  limits  designated,  except  on  petition 

could   not   be   exercised  in  any  other  of    the    owners   of    two-thirds  of  the 

manner   than    that   prescribed  by  the  grounds ;  the  statutory  requirement  be- 

statute.     Frend   v.    Dennett,  4   C.   B.  ing  mandatory.     Des    Moines  t\  Gil- 

N.  S.  576.     And  to  the  same  effect  is  Christ,  67  Iowa  210;  56  Am.  Rep.  341- 

Cope  T'.  Thames  Haven  Dock, etc.,  Co.,  2.  Norwegian  Street,  81  Pa.  St.  349- 

6  Ry.  Cas.  83;  18  L.  J.  Exch.  345.  8.  Reg.   t-.   Oxfordshire,  i  M.  «  S. 

An    act  which    authorized  commis-  446;    Reg.  v.  Carnarvon,  4  B.  &  Aid, 

sioners  to  curb  and  pave  streets,  etc.,  06;  6  E.  C.  L.  401 ;  Rex  v.  Bond,  6  Ad. 

in  a  certain  district,  and  gave  a  lien  on  &  El.  905 ;  33  E.  C,  L.  242  ;  Seymour  r. 

the  property  adjacent  for  the  expenses  Judd,  2  N.  Y.  465;    Mays  v.  iCing.  28 

incurred,  contained  a  proviso  that  the  Ala.  690 ;  Coffman  v.  Davanay,  a  How. 
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the  statute,  but  a  duty  imposed  upon  the  court  or  public  officer 
in  the  exercise  of  authority  conferred  upon  him.  Thus,  a  statute 
providing  that  every  warrant  issued  by  a  court  should  be  under 
its  seal  was  held  imperative — an  omission  in  this  particular  invalid 
dating  the  commitment,  and  subjecting  the  person,  who  had  pro- 
cured it  without  seeing  to  it  that  the  court  performed  its  duty  of 
sealing  it,  to  an  action  for  damages  to  the  party  aggrieved.^ 

/.  Particular  Words— "  Shall,"  "  May,"  "  Must."— The 

general  principles  determining  whether  a  provision  in  a  statute 
shall  be  taken  as  mandatory  or  directory  have  been  discussed  in 

(Miss.)  854.      Compare  McCarver  v.  and  a  condition,  and  with  two  or  more 

Jenkins,  3  Meisk.  (Tenn.)  629.  sureties.  Blake  f.  Sherman, 1 3  Minn. 4^0. 

Under  the  Penusylvania  act  of  April  Where  the  notice  to  a  non -resident 

1. 1874,  a  writ  of  certiorari  to  a  court  defendant  to  appear  was  published  in 

of  quarter  session  in  the  matter  of  the  the  state  paper  and  in  another  paper 

proceedings  to  vacate  and   relocate  a  different  from  the  one  directed  by  the 

township  road,  must  be  taken  within  court,  although  published  at  the  same 

two  years  from  the  date  of  the  coniir-  place,  it  was  held  that  an  order  fro 

tnation  of  the  report  of  the  viewers  ap-  confesso  entered  against  the   non-resi- 

pointed  by  the  court.   And  a  writ  taken  dent  defendant  who  had  not  appeared, 

more  than  two  years  from  such  date  was  irreg^ular.     And  it  was  said  by  the 

will  be  quashed.     In  re  Roa<l  in  Salem  court :  ''The  right  to  an  order /r^  con* 

Tp.,  103  Pa.  St.  250.  fesso  against  the  defendant  who   has 

Construing  sections  348  and  337  of  been  proceeded  against  as  a  non-resi* 
the  California  Practice  act  together,  dent  and  who  has  not  appeared,  is  de- 
thev  provide  that  an  appeal  is  not  ef-  rived  from  the  statute  alone,  and  to 
fectual  for  any  purpose  unless  an  un-  entitle  the  plaintiff  to  it  he  must  pur- 
dertaking  be  filed,  or  a  deposit  made  sue  strictly  the  steps  which  the  same 
with  the  clerk  within  five  da^'s  after  prescribes.  The  statute  requires  the 
filing  the  notice.  A  failure  to  so  file  the  notice  to  appear,  to  be  published  in  the 
undertaking  or  make  the  deposit  will  be  state  paper  and  such  other  paper  as  the 
fatal  to  the  appeal,  and  it  must  be  dis-  court  shall  direct."  Brisbane  v.  Pea- 
missed.  Elliott  t'. Chapman,  15  Cal.  383.  body,  3   How.  Pr.   (N.  Y.)  109.     See 

When  an  appeal  is  claimed  from  a  Appeal,  vol.  i,  p.  616. 

verdict  or  judgment   rendered  in   the  1.  Ex  farte  Van  Sandan,  i  De  G. 

district  court   of  Maine ^  and  lime  is  303.     See  generally  Warrants. 

given  under  the  statute  of  that  state  of  The  statute  of  5  Eliz.,  ch.  5,  provided 

1831,  ch.  505,  to  enter  into  a  recogni-  that  the   writ   de  coniumace  capiendo 

MRce  to  prosecute  the  appeal  before  a  shall  be  brought  into  the  queen's  bench 

justice  appointed  for  that  purpose,  the  and  be  there  opened  in  the  presence  of 

recognizance  must  not  only  be  taken,  the  justices.  An  omission  of  this  appar- 

but  must  be  filed  in  the  clerk's  office  ently  idle  ceremony  was  deemed  fatal 

within  ten  da3'8  after  the  adjournment  to   the  validity  of  an  arrest  made   in 

of  the  court,  or  the  appeal  cannot  be  pursuance  of  the  writ  though  it  had 

sustained.    Knight  r*.  Bean,  18  Me.  219.  been  enrolled  in  the  crown  ofiice.    In 

General  Stat.  Minnesota^  ^  13^1  P*  ^^  Dale,  7  App.  240. 
467,  provides  that,  "  before  issuing  the  A  statute  requiring  the  person  serv 
writ  (of  attachment),  the  judge  or  court  ing  a  summons  to  indorse  the  date  of 
commissioner  shall  require  a  bond  on  service  upon  it  was  held  mandatory  in 
the  part  of*  the  plaintiff  with  sufficient  Wendel  v.  Durbin,  26  Wis.  300.  But 
sureties,  conditioned  that  if  the  defend-  see  Hester  v.  Keith,  i  Ala.  316. 
ant  recovers  judgment  the  plaintiff  will  If  commissioners  authorized  to  fix 
pay  all  costs  that  may  be  awarded  to  the  boundaries  of  a  parish,  were  re- 
the  defendant  and  all  damages  which  quiredby  the  act  to  advertise  the  bound- 
he  may  sustain  by  reason  of  the  attach-  aries  which  they  fixed,  and  to  insert 
mem  not  exceeding  the  penalty  of  the  them  in  their  award,  and  the  act  de- 
hond.*'  It  was  held  that  this  section  clared  that  the  boundaries  "  so  fixed  *' 
was  not  to  be  regarded  as  directory,  but  should  be  conclusive,  a  variation  be* 
there  most  be  a  bond  with  a  penalty  tween  the  boundaries  set  forth  in  the 
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the  foregoing  sections.  In  the  notes  will  be  found  a  list  of  cases 
in  which  the  word  "  shall,"  as  controlled  by  the  subject  or  context 
of  the  statute,  has  been  held  to  be  mandatory,  and  another  in 
which  it  has  been  held  to  be  directory.*     Elsewhere  in  this  work 

award,  and  those  advertised  would  viti-  Aqueduct  v.  Jones,  36  N.  J.   L.  206; 

ate  the  award,  as  the  requisites  of  the  State  v.  Major,  etc^oi  Hoboken,38  N. 

act  would  not  hnve  been  complied  with.  J.  L.  no;  New  Torh^  People  v.  Hills, 

Rex  I'.  Washbrook,  4  B.  &  C.  732;  10  35  N.  Y.  449;  People  t*.  Board  of  Asses- 

E.   C.   L.   451.     See  supra^  this  title,  eors,  39  N.  Y.  Si  ;  Petition  of  Douglass, 

Statutes  Prescribing-  Time  and  Mode  46  N.  Y.  42  ;  /«  re  Smith,  52  N.  Y.256; 

of  Proceedings  by  Public  Officers.  In  re  Anderson.  60  N.  Y.  4^7 ;  People 

1.  In  the  following  cases  **sliall,"  as  v,  Lawrence,  36   Barb.  (N.  Y.)  177; 

used  in  statutes  and  constitutions,  has  Morris  x'.  People,  3  Den.  (X.  Y.)  .^81; 

been  construed  to  be  ImperatiTe  or  man-  Wood  v,  Brown^  6  Daij  (N.  Y.)  428; 

datory:   United  States,  Cairo,  etc.,  R.  O^io,  Bloom  t-.  Xenia,  32  Ohio  St.  461; 

Co.  V.  Hecht,  95  U.S.  170;  Ex  parte  McGill    v.    State,  34    Ohio    St.  264; 

Jordan,  94  U,  S.  248;    The  China,  7  Ex  parte  Falk,  42  Ohio  St.  640;  State 

Wall.  (U.  S.)  53;  French  v.  Edwards,  v,  Kiesew^etter,  4s  Ohio  St.  254;  Rhode 

13  Wall.  (U.  S.)  506;  Alabama,  Tuska-  Island,  Young  v,  Joslin,  13  R.  I.  675; 

loosa  Bridge  Co.  v.  Olmstead,  41  Ala.  Texas,  Giddings  v.  San  Antonio.  47 

9;  Weaver  T'.  Lapsley,  43  Ala.  224;  Ar-  Tex.  548;  26  Am.  Rep.  321;  Peck  v. 

kansas.  State  r.  Johnson,  26  Ark.  281;  San  Antonio,  51  Tex.  490;  Fontaine  r. 

School  Dist.  V.  Bennett,  52  Ark.  ^515;  State,  69   Tex.   510;    West    VirgiMta, 

California,  Weill  v,  Kenfield,  54  Cal.  Lemons  v.  State,  4  W.  Va.  755;  6  Am. 

iii;  KenReld   v,   Irwin,  52  Cal.    164;  Rep.  293;    Wisconsin,  State  r.  Merri- 

Georgia,  Prothro  v.  Orr,  12  Ga.  36;  i  man,  6  Wis.  14;  State  v,  Hilmantel,  21 

Am.  Law,  Reg.  612;  Illinois,  Webster  Wis.  566;  State  v.  Dousinan,  28  Wis. 

r.    French,    12    111.  301;    Spangler   v.  541;  State  r.  Pierce,  35  Wis.  93;  -fin^- 

Jacoby,  14  111.  297;  58  Am.  Dec.  571 ;  land,  Cooke  v.  New  River  Co.,  38  Ch. 

People  x\  Starne,  35  111.  121;  People  v.  Div.  61. 

National  Sav.  Bank,  129  111.  618;  Indi-  In  the  following  cases  "shall"  has t)ee& 

ana,  Indiana  Cent.  R.  Co.  v.  Potts,  7  construed  to  be  discretionary  or  direct- 

Ind.  681;  Smith  v.  Noe,  30  Ind.  125;  ory:  United  5/^/^5,  Wallamet,  etc.,  Co. 

Phelps  7;.  Osgood,  34  ind.  152;  Bush  v.  7\  Kittredge,  5  Sawy.  (U.  S.)  44;  West 

Bush,  46  Ind.  83;  Nietert  T'.  Trentman,  Wisconsin    R.    Co.  7*.    Foley,    94  U. 

104  Ind.  398;  Iowa,  Koehler  v.  Hill,  S.  103;  Cairo,  etc.,  R.  Co.  ?•.  Hecht,  95 

60  Iowa  543;  Kansas,  Shawnee  Co.  r.  U.  S.  168;  Alabama,   State  t*.  Click,  3 

Carter,  2  Kan.  115;  Darling  \\  Rodg-  Ala.  36;  Limestone  Co.  t*.   Rather,  48 

ers,  7  Kan.  592  ;  Robinson  f.  Perry,  17  Ala.  433;  Arkansas.  Little  Rock  r.Wil- 

Kan.  248;  Kentucky,  Varney  t*.  Justice,  lis,  27  Ark.  572;  Edwards  f.  Hall,  30 

86  Ky.  596;  Maryland,  McPherson  v.  Ark.  31 ;  Nealr  Burrows,  34  Ark.  491; 

Leonard,  29   Md.  377;   Massachusetts,  C«///br«i<2,  Washington  r.  Page.  4 Cal. 

Phillips    V.    Fadden,    125    Mass.    198;  388 ;"  Pierpont  t.  Crouch,  10  Cal.  315; 

Eames  v.  Johnson,4  Allen  (Mass.)  384;  People  v,  San  Luis  Obispo  Co.  (CaL 

^/V///^a»,  Clark  V.  Crane,  5  Mich.  151;  1875),  3  Cent.  L*  J*   ^9^5    Connecticut, 

71  Am.  Dec.  776;  Minnesota,  Ramsey  Coltr.  Eves,  12  Conn.  243;  Donovan's 

Co.  I'.  Heeman,  2  Minn.  330;  State  v.  Appeal,  40  Conn.  154;   Illinois,  Cook 

Smith.  22  Minn.  222;  3/iJ5iJ5i'^/i,  But-  v.  Hunt,  24  111.  550;  Whalin  r.  Ma- 

ler  r.  Craig,  27  Miss.  628;  61  Am.  Dec.  comb,  76  111.  49;  Tobin  7'.  People,  101 

527;  Shulherr  v,  Bordeaux,  64   Miss,  III.  123;  Indiana,  State  v.  McGinley, 4 

59;  .A//>5(?«r/,  McGee  r.  Porter,  14  Mo.  Ind.    11;    Kentucky,   Railroad  Co.  v, 

612;  55  Am.  Dec.  129;  State  v.  Miller,  Warren  Co.,  10  Bush  (Ky.)7ii ;  Ander- 

45  Mo.  495;  West  V.  Ross,  53  Mo.  350;  son  v.  Winfree,  85  Ky.  597;  Louisiana, 

Nebraska,  State  v,  Lancaster,  6  Neb.  New  Orleans  v.  St.  Homes,  9  La.  Ann. 

474;    Nevada,   Corbett  v.  Bradley,  7  573 ;il/ar>'/««rf.  State  v.CountyCom'rs, 

Nev.  106;  Stater'.  Rogers,  10  Nev.  254;  29  Md.  516;  County  Com'rs  v.  Mee- 

21  Am.  Rep.  738;  State   v,  Fufly,  19  kins,  50  Md.  42 ;  Massackuseits,  Fond 

Nev.  391 ;  New  Hampshire,  Jones  v,  v,  Negus,  3  Mass.  230 ;  3  Am.  Dec.  131; 

Lane,  63  N.  H.  331 ;  New  Jersey,  Buck  Fanning  v.  Com.,  120  Mass.  38S;  Tor- 

r.  Danzenbacher,37  N.  J.  L.  361 ;  State  rey  i'.  Milbury,  21  Pick.  (Mass.)  64; 

V.  Newark,  28  N.  J.  L.  498;    Morris  Williams  v.  School  District  No.  i,  3i 
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Kandatory  or  Directory. 


Pick.  (Mass.)  7^;  Lowell  v.  Hadley,  8     erally  be  regarded  as  merely  directory, 
Met  (Mass.)  180 ;  Jones  r.  Varney,  8    unless  there  be  words  making  the  thing 


Cush.  (Mass.)  137;  Michigan^  Parks  r. 
Goodwin,  i  Dougl.  (Mich.)  56;  Afissis- 
si'fpt\  Cason  T'.  Cason,  31  Miss.  578; 
Hill  r.  Borland,  40  Miss.  618;  Mrs- 
sonri.  State  v.  Murtens,  14  Mo.  94; 
Cape  Girardeau  r.  Riley,  52  Mo.  424; 
14  Am.  Rep.  427 ;  Monlaua^  Grant  r. 
Spencer,  1  Mont  i ;^6 :  Neiv  yersey^ 
Ludlow  :•.  Ludlow,  4  N.  J.  L.  304 ;  Mor- 
rell  7-.  Buckley,  20  X.  J.  L.  6^67;  Mor- 
ri>s  Canal  v.  Van  Vorst,  21  N.  J.  L. 
114;  Sooy  r.  State,  38  N.  J.  L.  324; 
.Wry  2'ork,  Striker  v,  Kelly,  7  *HilI 
'.\.  Y.)  9;  In  re  Mohawk, etc.,  R.  Co., 
19  Wend.  (N.  Y.)  135  ;  Gale  v.  Mead, 

2  Den.  (N.  Y.)  160;  Ex  parte   Heath, 

3  Hill(N.  Y.)  42;  People  7'.  Peck,  11 
Wend.  (N.  Y.)  604;  27  Am.  Rep.  104; 
People  r.  Batchelor,  53  N.  Y.  128;  13 
Am.  Rep.  480;  Beal  r.  Finch,  11  N.  Y. 
I  > ;  Jackson  r.  Young,  5  Cow.  (N.  Y.) 
269;  i;  Am.  Dec.  473  ;  Ex  parte  Elm- 
endorf,  25  Wend.  (N.  Y.)  693;  People 
V.  Ulster  Co.,  34  N.  Y.  26S ;  In  re  Kings 
C>.  El.  R.  Co.,  20  Hun  (N.  Y.)  234; 
Juiifind  i\  Rathbone,  39  Barb.  (N.  Y.) 
101 ;  People  v.  Cook,  8  N.  Y.  89;  59 
Am.  Dec.  451 ;  Rawson  v.  Van  Ripper, 
I  Thomp.  &  C.  (N.  Y.)  370;  Ohio, 
State  V.  West,  3  Ohio  St.  509;  Miller 
V.  State,  7,  Ohio  St.  476;  Pim  v,  Nich- 
olson, 6  Ohio  St.  176;  Lehman  r.  Mc- 
Bride,  15  Ohio  St.  573;  Fry  v.  Booth, 
19  Ohio  St.  25  ;  State  z\  Covington,  29 


done  void  if  not  done  in  accordance 
with  the  prescribed  requirements." 
Stroud's  Jud.  Diet.  And  in  support 
of  these  propositions,  the  learned  au- 
thor cites  the  following  cases  : 

Directory — Rex  v.  Staffordshire,  10 
L.  T  M.  C.  166;  Rex  t'.  Norwich,  i  B. 
&  Ad.  310;  20  E.  C,  L.  393;  Rex  v, 
Denbighshire,  4  East  142 ;  Rex  v,  Lei- 
cester. 7  B.  &  C.  6;  14  E.  C.  L.  i; 
Charter  7'.  Greame,  13  Q^  B.  216;  66 
E.  C.  L.  216;  Rex  V.  Rochester,  7  E. 
&  B.  910;  90  E.  C.  L.  909;  Hunt  r. 
Hibbs.  5  H.  &  N.  123;  Morgan  v.  Parry, 
17  C.  B.  334;  84  E.  C.  L.  334;  Brumfitt 
:•.  Bremner,  9  C.  B.  N.  S.  i ;  99  E.  C.  L. 
i;  Wells  V,  Stanforth,  16  Ci  B.  Div. 
244:  Ackers  v.  Howard,  16  Q^  B.  Div. 
739;  Rex.  V.  Ingall,  L.  R.,  2  Q^  B.  Div. 
199;  B^sanquet  v.  Woodford,  5  Q^  B. 
310;  Steward  v.  Dunn,  12  M.  &  W.655; 
Caldow  7'.  Pixell,  2  C.  P.  Div.  562; 
Yale  7'.  Rex,  Bro.  P.  C.  27;  Rex  v, 
Birmingham,  8  B.  &  C.  21^;  15  E.  C.  L, 
151 ;  Reg.  7',  Fordham,  11  A.  &  E.  73; 
39  E.  C.  L.  29;  Thompson  7-.  Harvey,  4 
H.  &  N.  2^4;  Wolton  7'.  Gavin,  16  Q^ 

B.  48;  7rE.  C.  L.  48;  In  re  Shuttle- 
worth,  9. Q.  B.  651;  58  E.  C.  L.  651; 
Rex  7'.  Patteson,  4  B.  &  Ad.  9;  24    E. 

C.  L.  i;  Doe  v.  Evans,  i  Cr.  &M.  450; 
3  Tyr.  339;  Nowell  z\  Mayor,  etc.,  of 
Worcester,  9  Exch.  4^0;  Cole  7'.  Green, 
6  M.  &  G.  872 ;  46  E.  C.  L.  870;  Ex 


Ohio  St  116;  Oshe  v.  State,  37  Ohio  /«;/<' Valpy,  L.  R.,  7  Ch.  289;  Wright 

St.  ^00  ;  Weil  z\  State,  46  Ohio  St.  450 ;  x\  Horton,'  12  A  pp.  Cas.  371 ;  Thames 

Pennsylvania^  Erie  Academy  7'.  Erie,  Haven  Dock,  etc.,  Co.  7',  Ros^,  4  M.  & 

31  Pa.  St    515;     Texas^    Edwards  v.  G.  552;  43  E.  C.  L.  287;  Southampton 

James,  13  Tex.  52;  Wisconsin,  State  v.  Dock  Co.  t*.  Richards,  i  M.  &  G.  448; 

Lean,  9  Wis.  291;  Cameron  7'.  Cam-  39E.  C.  L.  521;  London,  etc.,  R.   Co. 

eron,  15  Wis.  i ;  82  Am.  Dec.  652;  State  v.  Freeman,  2  M.  &  G.  606;  40  E.  C. 


V.  Stumpf,  21  Wis.  579 ;   Lackawanna 
Iron,  etc.,  Co.  v.  Little  Wolf,  38  Wis. 
153;  Stater.  Davidson,  32  Wis.  120; 
State  V.  Pierce,  35  Wis.  93. 
SbsUbIi  Cases. — ^A  careful  English  au 


L.  53.^1;  Allen  v.  C.  Assur.  Co.,  9  C.  B. 
574;  67  E.  C.  L.  574;  Aggs  V.  Nichol- 
son, I  H.  &.  N.  165. 

Mandatory. — Peacock  7*.  Reg.,  4  C. 
B.  N.  S.  264;  93  E.  C.  L.   262 ;  Wood- 


thority  formulates  the  following  rules  houses.  Woods,  29  L.  J.  M.  C.  149; 

upon  an  exhaustive  study  of  the  English  Morgan  v.  Edwards,  29   L.   J.   M.  C. 

cases:  "Whenever  a  statute  declares  108;  Pennell  r.  Uxbridge,  31    L.  J.  M. 

that  a  thing  *  shall  *  be  done,  a  natural  C.  92;  South  StafTordshire  Waterworks 

and  proper  meaning  is  that  a  peremp-  Co.  v.  Stone,   19  C^B.  Div.  1C8;  Lock- 

tory  mandate  is  enjoined.     But  where  hart  7;.  Mayor,  etc.,  of  St.  Albans,  21 

the  thing  has  reference  to  the  time  or  Q^  B.  Div.' 1 88;  Stone  v.   Dean,  E.  B. 

formality  of  completing  any  public  act,  &  E.  504;  96  E.   C.   L.  502;   Barker  v. 

not  being  a  step  in  litigation,  or  accu-  Palmer,  51  L.  J.  Q^  B.  no;  Howard  v. 

sation;  or,  the   time  or  formality   of  Bodington.  L.  R.,  2P.  D.  i;03;  Williams 

creating  an  executed  contract  whereof  7-.  Swansea  Canal,  etc..  Co.,  L.  R.»  3 

the  benefit  has  been,  or  but  for  their  Exch.- 1 58;   Bowman  7-.  Blyth,  7  E.  & 


own  act,  might  be,  received  by  indi- 
viduals or  private  companies  or  private 
corporations,  the  enactment  will  gen- 


B.  26;  90  E.  C.  L.  26;    Rex  7-.  Loxdale, 
1  Burr.  44s ;   Wanklyn  7'.  WooUett,  4 

C.  B.  86;  56  E.  C.  L.  86;  McKeownc  v. 
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will  be  found  a  collection  of  cases  in  which  the  words  "  may"' 
and  **  must  ***  have  been  construed. 

IS.  Evasions. — To  carry  out  effectually  the  purpose  of  a  statute 
it  must  be  so  construed  as  to  defeat  all  attempts  to  do  or  avoid  in 
an  indirect  or  circuitous  manner  that  which  it  has  prohibited  or 
enjoined  ;  courts  must  labor  to  suppress  all  subtle  inventions  and 
circumlocution  by  which  the  object  and  purpose  of  the  law  will 
be  defeated.' 

It  is,  however,  essential  not  to  confound  what  is  actually  or 
virtually  prohibited  or  enjoined  by  the  language,  with  what  is 
really  beyond  the  contemplation,  though   it  be  within  the  policy, 

Bradford,  7  Ir.  Jur.  N.  S.  169:  Henry  t\  394,  it  was  held  that,  -where  a  statute 

Armitage,  52  L.  J.  Q^  B.  165;  Liverpool  provided  that  under  certain  conditions 

Borough  Bank  v.  Turner.  29  L.  J.  Ch.  "  it  shall  be   lawful "   for  the  county 

872;  Frend  i\  Dennett,  4  C.  B.  N.  S.  court  to  grant  liquor  licenses,  it  was 

576;  93  E.  C.  L.  575;  Young  v.  Learn-  discretionary  with  the  court  to  grantor 

ington,  L.  R.,  8  App.  Cas.  517;  Hunt  7*.  refuse  such  licenses.  And  again,  though 

Wimbledon  Local  Board,  L.   R  ,   4  C.  it  is  provided  by  an    English  statute 

P.  Div.  48;  Mellis  v.  Shirley,  '^>'Q1  B.  that  for  the  offense  of  allowing  an  un- 

Div.  446;  In  re  Gifford,  20   Q^  B.  Div.  authorized  person  to  act  in  his  name, 

368 ;  Crump  v,  Adney,  i  Cr,  &  M.  355;  a  solicitor  "  shall  and  may  be  struck  off 

3  Tyr.   270;    Cope  7*.  Thames    Haven  the  roll  and  forever  aftenvards  disabled 

Dock,  etc.,  Co.,  3  Exch.S^i ;  Diggle  r.  from  practicing,'*  yet  the  infliction  of 

London,  etc.,  R.  Co..  5  Exch.  442  ;  Fin-  so   heaN^y  a  penalty  is  not  imperative, 

lay   7'.    Bristol  R.   Co.,   7    Exch.   409;  and  a  lesser  punishment  may  be  im- 

Schofield   7'.   Hincks,   37    W.  R.    157;  posed.     In  re  Grayton,  4  T.  R.  479; 

Cooke  7'. New  River  Co.,  38  Ch.  Div.  56.  In  re  Lamb,  23  QT  B.  Div.  477;  In  re 

ShaU  and    May ;  Shall   and  May  be  Sykes,  London  Times,  19  Feb.,  1890. 

Lawful ;  It  ShaU  be  LawfcQ.  etc.— Such  "  The  meaning  to  be  attributed  to 

expressions  as  theBC  are  generally  man-  the   phrase   'it  shall  be   lawful' in  a 

datory  and  imperative.     Doe  7*.  Smith,  statute,  must  depend  on   the  subject- 

I  B.  vV  B.  97  ;  5  E.  C.  L.  45  ;  Steward  7'.  matter  in  every  instance    .    .    .  Prima 

Greaves,  10  M.  &  W.  711  ;  In  re  Lon-  facie  those  words  import  a  discretion, 

don,  etc..  Banking  Corp.,  2  De  G.  &  J.  and  they  must  be  construed  as  discre- 

484;  Hill  7'.  London,  etc.,  Assur.  Co.,  1  tionary, unless  there  be  anything  in  the 

H.  &N.398;  St.  Nicholas  7'.  Sketchley,  subject-matter  to  which  they  arc  ap- 

8  Q^  B.  394;  55  E.  C.  L.  394.     And  see  plied,  or  in  any  other  part  of  the  sttt- 

also  the  list  of  cases  under  the  title,  ute,  to  show  that  they  are  meant  to  be 

May,  vol.  14,  p.  985.  imperative."     Reg.  v.  Bishop  of  Ox- 

'*  The  words  *  shall  and  lawfully  may '  ford,  4  Q^  B.  Div.  257. 

are,  in  their  ordinary  import,  bbliga-  1.  May,  vol.  14,  p.  979. 

tory,  and   ought,  according  to   estab-  2.  Must,  vol.  16.  p.  i. 

lished  rules,  to  have  that  construction,  3.  Branches  Principia  71 ;  Magdalen 

unless  it  would  lead  to  some  absurd  or  College  Case,  11   Rep.  70b;  Moore  v. 

inconvenient   consequence,    or   be    at  Hussey,  Hob.  7^;  3  Rep.  7;  Warnerr. 

variance  with  the  intent  of  the  legisla-  Armstrong,   3   M.   &    K.  45;  Doer. 

tu re,  to  be  collected  from  other  parts  Carter,  8  T.  R.  300;  Collins  7'.  Bltn- 

of  the  act."     Chapman  7'.   Milvain,  5  tern,  2  Wils.  349;  Com.  v.  Harris,  8  B. 

Exch.  61.  Mon.(Ky.)  373;  Big  Black  Creek  Imp. 

But  in  Malcom  7*.   Rogers,  5  Cow.  Co.  7'.  Com^  94  Pa.  St.  450;  Douglass 

<N.  Y.)  193,  where  a  statute  provided  7'.  Com.,  2  Rawle  (Pa.)  262;  Coolerr. 

that  upon  the  death  of  a  person  leaving  Barcroft,  43   N.  J.  I.,.  363;  Woodru/lf  r. 

several  heirs,  "all  such  heirs  shall  or  State, 3  Ark.  285. 

may  recover  in  one  writ  or  action,  as  Lord  Coke  states  the  rule,  "^uando 

heirs  of  the  deceased  person,"  it  was  aliqnid  prohibetnr  fieri  exdirecto^fre- 

held  that  the  words  "  shall  or  may  "  left  hibitur  et  per  obliquum,^'  Co.  Litt.  223b. 

it   "  discretionary   with    the    heirs   to  An   act  forbade  preferences  in  «• 

bring  joint  or  several  actions."  signmentfl  for  creditors.   Lowrie,  C.J, 

So  in  Ex  parte  Whittington,  34  Ark.  in  reference  to  this  act  in  Fallon^s  Ap- 
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of  the  act,  for  it  is  only  to  the  former  case  that  the  principle 
under  consideration  applies,  and  not  to  cases  where,  however  mani- 
fest the  object  of  the  act  may  be,  the  language  is  not  co-exten» 
sive  with  it.* 

XI  Befeal — 1.  General  Rules. — It  is  presumed  to  be  the  legis- 
lative intent  that  a  statute  once  enacted  is  enacted  for  all  time,  in 

the  absence  of  an  expression  of  a  contrary  intent.*    Its  operation 

peal,  4a  Pa.  St  255,  said:  '*  Of  course,  161 ;  Pender  v,  Lushington,  6  Ch.Diy. 

the  courts  cannot  allow  the  law  to  be  70;  Cross  v.  Watts,  32  L.  J.  M.  C.  73; 

evaded  bj  any  sham  departure  from  Brigden  v,  Heighes,  i  Q^  B.  Div.  330; 

the  general  form  of  such  assignments,  Neilson  v.  Lagow,  12  How.  (U.  S.)  98; 

and  when  the  transaction  is  substan-  Johnson's  Appeal.  103  Pa.  St.  377. 

tiallr  an  assignment  for  the  benefit  of  A  hiring,  for  a  few  days  less  than  a 

creditors,  the  substance    rather  than  year,  though  avowedly  for  the  purpose 

the  form  must  be  regarded.''     See  also  of  preventing  the  servant  from  acquir- 

Johnsoo's  Appeal,  103  Pa.  St.  377.  ing  a  settlement,  was  held  not  to  be  an 

It  has  been  held  that  selling  tickets  evasion  of  the  act  which  gave  a  settle- 

tt  a  picnic  for  which  beer  is  furnished  ment  on  a  year's  service.     R.  r.  Little 

OD  presentation  was  a  mere  attempt  to  Coggleshail.  6  M.  &   S.  264 ;    Rex  r. 

evade  the  law,  and  a  person  doing  so  Mursley,  i  T.  R.  694. 

could  he  convicted  of  selling   liquor  So   an   act  which  made  it  penal  to 

without  a  license.     Com.  f.  Heff  ner,  8  personate  '*  any  person  entitled  to  vote  " 

Leg.  Ga2.  (Pa.)  166.  would  not  be  violated  by  personating 

What  is  in  substance  usury  will  be  a  dead  voter.     Whitely  v.  Chappel,  L. 

00  treated,  and  evasions  of  these  laws  R.,  4  Q^  B.  147. 

bj  mere  sham  and  artifice  will  not  be  In  Blakey's  Appeal,  7  Pa.  St.  449,  it 
suifered.  Lord  Coke  said:  "To  them  was  held  that  judgments  confessed  to 
that  lend  money  my  caveat  is  that  secure  creditors  are  not  such  prefer- 
neither  directly  nor  indirectly  by  art  ences  as  were  forbidden  by  the  act 
or  cunning  invention  they  take  above  prohibiting  assignments  giving  prel- 
8ix  in  the  hundred ;  for  them  that  seek  erences  to  certain  creditors,  although 
by  slight  to  creep  out  of  these  statutes  an  assignment  for  creditors  was  in- 
will  deceive  themselves  and  repent  in  tended  and  shortly  afterwards  executed, 
the  end."  See  Martin  f.  Ifashville  2.  Potter's  Dwarris  153;  U.  S.  v. 
Bldg.  Assoc.,  2  Coldw.  (Tenn.)  418;  Gear,  3  How.  (U.  S.)  120. 
Floyer  v.  Edwards,  Cowp.  114.  In  1  A  temporary  statute  continues  in 
Mills  V.  Salisbury  Bldg.,  etc.,  Assoc,  force  until  the  time  limited  on  its  face 
75  N.  Car.  292,  Read,  J.,  said:  "Call-  expires.  Brown  v.  Barry,  3  Dall.  (U. 
ing  the  borrower  a  '  partner,'  or  sub-  S.)  365 ;  and  an  offense  against  it  can- 
stituting  *  redeeming'  for  Mending,'  not  be  punished  after  the  expiration  of 
'premium'  for  *  bonus,'  for  an  amount  the  act,  unless  particular  provision  is 
they  profess  to  have  advanced  and  yet  made  by  law  for  that  purpose.  The 
withhold;  or  'dues'  for  Interest,  or  any  Irresistible,  7  Wheat.  (U.  S.)  551. 
like  subterfuge,  will  not  avail.  We  A  proceeding  in  court  which  is  im- 
look  at  the  substance."     See  Usury,  perfect  when  the  temporary  act  under 

If  a  contract  be  a  wager  in  substance,  which  it  was  begun  expires  must  re- 
no  matter  how  the  end  is  brought  main  imperfect.  Stoever  zk  Immell,  x 
•bout,itwillbe  void,  though  the  object  Watts  (Pa.)  258;  Com.  i*.  Beatty,  i 
be  ever  so  cunningly  concealed  in  the  Watts  f  Pa.)  382  ;  but  penalties  fixed  by- 
form  given  the  transaction,  under  the  a  later  statute  upon  offenses  enumer- 
iiaiutes  prohibiting  wager  contracts,  ated  in  a  temporary  one  may  be  en- 
Tate  T'.  Wellings,  3  T.  R.  531 ;  Bolder©  forced,  although  the  temporary  statute 
V.  Jackson,  11    East    612;     White  v,  has  expired.    .£x /ar/<?  Higginbotham, 

J'"ght,  3  B.  &  C.  273;  10  E.  C.  L.  75.  9  Dowl.  Pr.  Cas.  200. 

Such  as  a  written  promise  to  pay  a  sum  If  the  temporary  act  is  before  its  ex- 

of  money  on  the  happening  of  the  con-  piration  made  perpetual,  it  is  consid- 

tingency  which  is  the  subject  of  a  wa-  ered  to  have  been  perpetual  from  the 

^'     Nudd  V.  Burnett,   14   Ind.  25;  beginning.     Rex  r.  Swiney,  i  A.  &  N. 

Giiyman  v,  Burlingame,  36  111.  201.  139;  Dingley  r.  Moore,  Cro.  Eliz.  750: 

1.  Etherington  v.  Wilson,  i  Ch.  Div.  Rex  v.  Morgan,  Str.  1066. 
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may  be  suspended  however  for '  a  specified  period  ;  ^  or  by  a  sub- 
sequent statute  *  or  by  an  amendment  *  it  may  be  repealed  alto- 
gether, either  expressly  or  by  implication.*  The  question  whether 
a  statute  has  been  repealed  is  not  a  legislative  question,  but  a 

1.  Edmonson  v.  Ferguson,  ii  Mo.  t^.  Chicago,  etc.,  R.  Co.,  67  Iowa  541. 
344;  Lindsey  v,  Burbridge,  11  Mo.  545.  See  i«/Vtf,  this  title,  Implied  Repeal 
In  thesQ  cases  it  was  held  that  an  act  4.  Musgrove  v.  Vicksburg,  etc.,  R. 
suspending  statutes  and  processes  Co.,  50  Miss.  677 ;  State  v.  Judge,  14 
against  volunteers  who,  during  the  La.  Ann.  491;  State  v.  Hoeflinger, 31 
war,  were  absent  from  the  state,  until  Wis.  257;  People  v.  Livingston,  6 
their  regiments  returned,  was  consti-  Wend.  (N.  Y.)  5;^©.  See  Harrington 
tutional  v,  Rochester,  10  Wend.  (N.  Y.)  547. 

An  act  may  be  suspended  by  impli-  The  legislature  has  plenary  power  to 
cation,  but  such  a  construction  will  not  enact  laws  or  repeal  them,  unless  pro- 
be given  unless  there  is  a  clear  and  hibited  by  the  constitution.  A  power 
strong  inconsistency  between  the  acts,  to  repeal  a  law  is  as  complete  and  full 
Egvpt  Street,  2  Grant's  Cas.  (Pa.)  455.  as  the  power  to  enact  it.     Musgrove  v. 

The  suspension  of  an  act  for  a  lim-  Vicksburg,  etc..  R.  Co.,  co  Miss.  677. 

ited  time  is  not  a  repeal  of  it.     A  re-  Nfither  mode  of  repeal  is  effectiTC 

pealing  act  and  an  act  suspending  it  until    the   repealing   act   takes  effect, 

passed  at  the  same  session,  when  con-  Spalding  r-.  Alford,  i  Pick.  (Mass.)  33. 

St  ued  together,  amount  only  to  a  pro-  It  is  within  the  power  of  the  legisla- 

vision  that  the  repeal  of  the  act  shall  ture  to  repeal  a  definite  portion  of  a 

take  place  at  a  future  day.     Brown  v.  section  or  article  in  an  act  without  the 

Barrv,  3  Dall.  (U.  S.)  365.  re-enactment  of  the  section  or  article, 

Wliere  an  act  has  been  suspended,  it  omitting  the  part  repealed.  Chambers 

cannot  be  enforced  during  the  period  v.  State,  25  Tex.  307. 

of  suspension   for  penalties   incurred  Power  to  revoke  or  annul  a  statute 

prior    to    the    suspension.      State    v.  or  ordinance  is  equivalent  to  power  to 

Bank  of  South  Carolina,  12  Rich.  (S.  repeal  it.     Shephard  z\  Wheeling,  30 

Car.)  609.  W.  Va.  479. 

Where  a  previous  act  forbade  the  One  legislature  cannot  bind  a  future 
general  assembly  to  '*  repeal,  alter,  or  legislature  to  a  particular  mode  of  re- 
modify  "  it,  an  act  suspending  opera-  peal.  Kellogg  v.  Oshkosh,  14  Wis.  623. 
tion  of  the  statute  was  held  not  an  in-  Nor  can  an  act  be  made  irrepealable. 
fringement  of  the  inhibition.  Oliver  Thomas  f.  Daniel,  2  McCord  (S.  Car.) 
V.  Perry,  Phill.  (N.  Car).  581.                •  359;  unless  it  assumes  the  form  and 

The  provision  that  the  repeal  of  the  substance  of  a  contract.     Bloomer  v. 

repealing  act  shall  not  revive  the  orig-  Stolley,  5  McLean  (U.  S.)  158;  Stone 

inal  act  unless  it  be  passed  at  the  same  v.  Mississippi.  loi  U.  S.  814;  Hamrick 

session,  does  not  apply  to  the  repeal  of  v.  Rouse,  17  Ga.  56;  Shaw  i\  Macon, 

a  statute  which   simply  suspends  the  21  Ga.  280;  State   v.  Pilsbury,  31  I>a. 

exercise  of  a  right  belonging  to  the  Ann.  i;  State  v.   Craig,   23  Ind.  185; 

state.    Cassell  t-.  Lexington,  etc.,  Road  Wall  v.  State,  23  Ind.  150;  Armstrong 

Co.,  10  Ky.  L.  Rep.  486  v.  Dearborn  County,  4  Blackf.  (Ind.) 

The  re-enactment  at  the  same  session  208;  Musgrove    v.  Vicksburg,  etc.,  R. 

of  certain  sections  of  one  act  is  not  Co.,  50  Miss.  677;  Thomas  t».  Daniel, 

under  the  circumstances  a  repeal  by  2  McCord    (S.   Car.)   354;   Oleson  v. 

implication,  nor  does  a  provision  in  the  Green  Bay,  etc.,  R.  Co.,  36  Wis.  383; 

second  act,  suspending  the  operation  Kellogg  v.  Oskosh,  14  Wis.  623;  Atty. 

of  similar  sections  in  that  act,  suspend  Gen'l  r.  Brown,  i    Wis.  513;  Bright- 

the  operation  of  those  in  the  first  act.  man  v.  Kirner.  22  Wis.  54. 

Powers  T'.  Shepard,  48  N.  Y.  540.  Where  a    law  permitted  towns  and 

2.  A  statute  cannot  be  modified  nor  municipalities  to  issue  bonds  by  virtue 
superseded  by  one  of  earlier  date,  of  its  provisions,  and  provided  tfcat  they 
Thomas  v,  Collins,  58  Mich. 64;  Smith  should  not  thereafter  issue  bonds  "by 
V.  McDermott,  93  Cal.  421.  virtue  of  the  authority  of  any  other  law 

3.  Breitung  v.  Lindaner,  37  Mich,  of  this  state,"  it  was  held  that  these 
217;  Longlois  V.  Longlois,  48  Ind.  60;  words  were  inapplicable  to  future  en- 
State  V.  Miller,  58  Ind.  399;  Pana  r.  actments.  Oleson  v.  Green  Bay,  etc. 
Bowler,  107  U.  S.  529;  Lucas  County  R.  Co.,  36  Wis.  383. 
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judicial  one.*     It  seems  that  long  disuse  may  in  effect  operate 

as  a  repeal,*  but  strong  evidence  as  to  the  disuse  is  required.^ 

Under  the  rule  of  the  English  Parliament  a  statute  was  not 
repealed  at  the  same  session  at  which  it  was  passed,  in  the  ab- 
sence of  a  clause  reserving  the  power  of  repeal ;  ^  but  even  at 
common  law  repeals  by  implication  were  apparently  not  with- 
in this  rule,*  and,  in  the   absence  of  constitutional  provision, 

1.  U.  S.  V.  Claflin,  97  U.  S.  546;  A  law  may  become  obsolete  where 
Shephard  v.  Wheeling,  30  W.  Va.  479.  the  object  to  which  it  was  intended  to 

Therefore  a  recital  in  a  statute,  that  apply,  or  the  question  on  which  it  was 

a  former  statute  was  repealed  or  super-  enacted   no    longer  exists.     Com.    v, 

seded  by  subsequent  acts,  is  not  con-  Hoover,  i  Bro.  (Pa.)  28. 

elusive  as  to  such   repeal  or  superse-  Non-usage  of  a  statute  will,  in  any 

dure.    U.  S.  v.  Ciaflin,  97  U.  S.  546.  event,  help  the  implication  oif  its  re- 

2.  Hill  t'.  Smith,  I  Morr.  (Iowa)  70;  peal  by  a  later  inconsistent  statute. 
Wright  V.  Crane,  13  S.  &  R.  (Pa.)  45? ;  Rex  v.  Dodd,  9  East  516. 

Porters  Appeals, 30 Pa.  St. 499;  O'Han-  3.  Wright  v.  Crane,  13  S.  &  R.  (Pa.) 

Ion  V.  Myers,  10  Rich.  (S.  Car.)   128;  452;  Porter's  Appeals,  30  Pa.  St.  499; 

WaUon  V,  Blaylock«  2  Mills  (S.  Car.)  com.  v.  Hoover,  i  Bro.  (Pa.)  28. 

351;  Canady  t-.  George,  6  Rich.  Eq.  "  It   must  be  a  very  strong  case  to 

(S.  Car.)   103 ;  Reg.  v,  Bewdley,  i    P.  justifj'  the   court  in  deciding  that  an 

Wms.  223;  Money  v.  Leech,  3    Burr,  act  standing  on   a  statute  book  unre- 

1755-    See  Laigh  v,  Kent,  3  T.  R.  364;  pealed  is  obsolete  and  invalid.*'  Tilgh- 

James  v.  Com.,  12  S.  &  R.  (Pa.)  220.  man,  C.  J.,  in  Wright  i'. Crane,  13  S.& 

Contra  Snowden  v,  Snowden,  i  Bland  R.  (Pa.)  452. 

(Md.)552;  Homer  v.  Com.,  106  Pa.  St.  4.  Cooley  Const.  Lim.  (6th  ed.)  183, 

221;    51   Am.   Rep.  521;    Kitchen   v,  c/Viw^  i  Dwarris  on  Stat,  p.  269 ;  Sedg- 

Smith,  loi  Pa.  St.  457;  not  noticing  wick,  Stat.  &   Const.  Law   122.     The 

other  cases  in  Pennsylvania.     There  rule  is   stated   in  8   Bacon,    Abr.   225. 

can  be  no  repeal  by  non-u.ser  unless  See  Cain  v.  State,  20  Tex.  355. 

accompanied  by  the  enactment  of  ir-  As  to  which  of  two   statutes  passed 

reconcilable  statutes.     Pearson  v.  In-  on  the  same  day  is  the  final  expression 

temational    Distillerj*.   72    Iowa    348.  of  the  legislative  will,  see  supra,  this 

And  see  Tise  v,  Shaw,  68  Md.  i ;  I'he  title.  In  Respect  to    Time  of   Taking 

India,  Br.  £  L.  221.  Effect. 

"It  is  contrary  to  the  spirit  of  our  6.  Spencer  v.  State,  5  Ind.  41 ;  Ham 

institutions  to  revive  without  notice  a  v.   State,  7   Blackf.  (Ind.)   314;    Atty. 

penal  statute  grown  obsolete  by  long  GenM  xk  Brown,  i    Wis.  513;    People 

disuse,  especially    when   the   general  v.  Lytle,  i   Idaho   143;   In  re  Oregon 

current  of  legislation  shows  the  con-  Bulletin,  etc.,  Co.,  2  Sawy.  (U.  S.)  614; 

stitution  to  have  been  regarded  by  the  Mobile,  etc.,  Co.  v.  State,  29  Ala.  573; 

legislature  as  no  longer  in  force.   Cus-  Strauss  v.  Heiss,  48  Md.  292;   Watson 

torn  can   repeal   a  statute."      Hill   v,  t*.  Kent,  78  Ala.  602;  Rex  v.  Middlesex, 

Smith,  I  Morr.  (Iowa)  79.  2  B.  &  Ad.  818;  22   E.  C.  L.  190.     In 

"The  notion  that  statutes  are  not  re-  which  case  it  was  said  that  the  date  of 

pealable  by  non-user  is  founded  on  two  the  royal  assent  being  now  by  statute 

cases  of  not  very  high  authority  (Res-  required   to   be   indorsed    on    an    act 

publica  z\  Philadelphia  County,  and  passed  by  Parliament,  thus  fixing  the 

Glancey  v.  Jones),  reported  in  4  Yeates  time  of  its  taking  effect,  the  latter  of 

'Pa.)  181,  215,  both  of  which  depend  two  repugnant  acts  passed  at  the  same 

upon  an(7*i7^r<//V/«wj  in  Whiter-. Boot,  session  of  Parliament  repeals  the  for- 

-  T.  R.  279,  a  case  that  was  overruled  mer.     Johnson  x\  B^'rd,  Hempst.  (U. 

in  Leigh  v.   Kent,   3   T.    R.   364.     A  S.)  434. 

propo8ition.no  better  supported  can-  Where  there  was  an  irreconcilable 

not  prevail  against  the  clear  reasoning  conflict  between  a  general  revision  of 

of  Chief  Justice  Tiighman  in  the  case  laws  and  a  later  particular  law  passed 

'^•Vright  7'.  Crane)  already  cited  in  13  at  the  same  session,  the  latter  law  was 

^.  i  R.  (Pa.)  452."     Woodward,  J.,  in  held  to  impliedly  repeal  the  former  as 

Porter's  Appeals,  30  Pa.  St.  498.  far  as  their  provisions  conflicted.  State 
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the  rule  seems  never  to  have  been  applicable  in  the  states  of  the 
Union.* 

Where  one  statute  purports  to  repeal  another  specified  statute, 
by  an  express  clause  to  that  effect,  the  repealing  clause,  it  seems, 
may  be  valid  and  effective,  although  every  other  clause  of  the 
statute  is  unconstitutional.^  But  where  there  is,  by  a  general 
clause,  a  repeal  of  all  acts  and  parts  of  acts  inconsistent  with  the 
statute,  and  it  is  apparent  that  the  repealing  statute  is  to  be  sub- 
stituted for  the  one  repealed,  the  unconstitutional  character  of 
the  repealing  statute  will  also  render  void  the  repealing  clause.' 
A  prior  statute  will  not  be  impliedly  repealed  by  inconsistency 
with  a  subsequent  unconstitutional  one.!* 

2.  Ezprew. — In  order  to  repeal  expressly  a  specified  statute  or 
part  of  a  statute,  the  reference  to  it  must  be  certain.*     In  some 

V.  Heidorn,  74  Mo.  412;   Smith  xf.  Mc-  with  the  statute  does  not  affect  such 

Dermott,  93  Cal.  421;  Cerf  v.  Reich-  laws  as  are  inconsistent  only  with  such 

ert,  73  Cal.  360.  parts  of  the  repealing  statute  as  are 

So  an  act  repugnant  to  a  previous  unconstitutional  and  void.    Devoj  r. 

one  passed  on  the  same  day  will  repeal  New  York,  3^  Barb.  (N.  Y.)  264;  Har- 

the  previous  act.     Strauss  v,  Heiss,  48  beck  v.  New  York,  xo  Bosw.  (N.  Y.) 

Md.  292;   Mead   v.   Bagnall,  15    Wis.  366;  Sullivan  v.  Adams,  3  Gray  (Mass.) 

56;  Metropolitan  Board   of  Health  v.  476;  Tims  v.  State,  26  Ala.  i65;Childs 

Schmades,  3  Daly  (N.  Y.)  282.  v.  Shower,  18  Iowa  261;  State  v.  Bur- 

1.  See  Bourguignon  Bid g.  Assoc,  v.  ton,  11  Wis.  51;  Shepardson  v,  Mil- 
Corn.,  98  Pa.  St.  54;  Mobile,  etc.,  R.  waukee,  etc.,  R.  Co.,  6  Wis.  605;  State 
Co.  V,  State,  29  Ala.  5^2;  Peyton  v.  v.  Burton,  11  Wis.  50;  In  re  Petty,  22 
Moseley,  3  T.  B.  Mon.  (Ky.)  80;  Atty.  Kan.  489  ;  People  v.  Fleming,  7  Colo. 
Gen'l  r.  Brown,  i  Wis.  513.  230.     But  see  Harvey  v.  Virginia,  20 

*' It  would  certainly  be  a  novel,  if  Fed.  Rep.  41  l. 
not  a  very  dangerous,  doctrine  to  hold  Where  an  amendatory  law  was  passed 
that  whenever  the  legislature  had  en-  which  repealed  all  acts  or  parts  of  acts 
acted  a  law  on  a  common  subject,  they  inconsistent  therewith,  and  the  amend- 
thereupon  ceased  to  possess  any  legis-  atory  part  of  the  act  failed  for  uncer- 
lative  control  over  that  subject  during  tainty,  it  was  held  that  the  repealing 
the  same  session."  Atty.  Gen'l  v.  clause  did  not  repeal  the  provisions  of 
Brown,  i  Wis.  513.  the  original  act  sought  to  be  amended, 

So  a  bill  in  its  progress  through  the  on  the  ground  that  they  could  not,  as 
legislative  channels  may  be  expressly  claimed,  be  inconsistent  with  the 
repealed  by  a  subsequent  act;  for  the  amendatory  sections  which  were  a  nul- 
power  to  repeal  a  law  involves  the  lity.  Campau  z*.  Detroit,  14  Mich.  285. 
power  to  abrogate  a  bill  in  its  progress  4.  JSx  parte  Davis,  21  Fed.  Rep.  396; 
before  it  becomes  a  law.  Southwark  Stephens  v.  Ballou,  27  Kan.  594;  Mil- 
Bank  t'.  Com.,  26  Pa,  St  446.  ler  v,  Edwards,  8  Colo.  528 ;  Raleigh 

2.  Ely  V.  Thompson,  3  A.  K.  Marsh,  v.  Peace,  1 10  N.  Car.  32 ;  State  v.  Bur- 
(Ky.)  70;  Meshmier  v.  State,  11  Ind.  ton,  11  Wis,  50;  Dewy  v.  New  York, 
482".    See  State  v.  Hallock,  14  Nev.  202 ;  36  N.  Y.  449. 

33  Am.  Rep.  559.     Compare  in  re  Raf-  6.  Chegaray  v.  Jenkins,  3  Sandf.  (N. 

ferty,  i  Wash.  382.  Y.)  409;  Madison,  etc.,  Plankroad  Co. 

Where,  however,  it  is  not  clear  that  v.  Reynolds,  3  Wis.  287. 

the  legislature  intended  to  repeal  the  It  is  customary  to  insert  the  title  of 

prior  law,  without  regard  to  new  pro-  the  repealed  act  in  the  repealing  stat- 

visions  to  be  substituted  for  it,  a  re-  ute ;  and  a  repeal  is  not  to  be  inferred 

pealing  clause  in  an  unconstitutional  from  a  general  and  uncertain  allusion 

statute  will   be    ineffective.     State  v,  to  it  in  a  repealing  act.    Chegaray  t. 

Blend,  121  Ind.  514.  Jenkins,  3  Sandf.  (N.  Y.)  409. 

8.  People  V,  Tiphaine,  3  Park.  Cr.  Where  the  title  was  set  out,  amis- 

(N.  Y.)  241.  take  in  the  reference  to  the  jear  or 

The  repeal  of  all  laws  inconsistent  chapter,  not  preventing  identification 
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states,  where  a  repeal  by  mere  reference  to  the  title  of  the  act  to 
be  repealed  is  unconstitutional,  the  act,  or  part  of  the  act  to  be 
repealed,  must  be  set  out  or  described  in  the  repealing  act.^  In 
other  states,  the  latter  rule  is  inapplicable,^  and  an  identification 
in  the  repealing  act  of  the  law  intended  to  be  repealed  is  suffi- 
cient.* 

Where  an  act  is  passed  covering  the  whole  of  a  particular  sub- 
ject or  field  of  legislation,  it  is  customary  to  insert  a  general  clause 
repealing  "  all  acts  or  parts  of  acts  inconsistent  therewith."*  Such 

of  the  act  to  be  repealed,  wfis  disre-  Rep.  935.     See  also  supra ^  this  title, 

garded.     BL&ke  t\  Brack ett,  47  Me.  28;  Amendment — Form. 

In  re  Boothroyd,  15  M.  &  W.  i.  The  clause  in  the  Maryland  const!- 

The  title  of  a  bill  has  been  held  to  tutlon,  though  extended  to  repealing 

be  no  part  of  the  bill  itself,  and  not,  of  acts,  is  held  not  to  effect  a  general  re- 

itself,  to  effect  the  repeal  of  an  existing  peal  of  all  laws  inconsistent  with  the 

law.    Brooks  v,  Flydorn,  76  Mich.  280.  purposes  of  the  legislature  as  expressed 

See  also  Attj.  Gen'l  v.  Rice,  64  Mich,  in  the  new  statute.     Davis  v.  State,  7 

385;  Larrison  v.  Peoria,  etc.,  R.  Co.,  Md.  151 ;  61  Am.  Dec.  331. 

77  111.  17.  The  7>ff»«5.vr<;  constitutional  provi- 

1.  See  various   state    constitutions,  sion  that  *^  all  acts  which  repeal,  revive, 
See  Morrellr.  Fickle,  3  Lea  (Tenn.)  79,  or  amend  former  laws  shall  recite,  in 

A  repealing  act  which  in  its  title  de-  their  caption  or  otherwise,  the  title  or 

Clares  that  it  is  an  act  to  repeal  a  cer-  substance  of  the  law  repealed,  revived, 

tain  act,  describing  it,  giving  the  full  or  amended,"  is  held  inapplicable  to 

title  of  the  statute  repealed  in  its  body  repeals  by  implication.     Home  Ins.  Co. 

and  repealing  the  same,  is  not  in  viola-  v.  Taxing   Dist,  4  Lea  (Tenn.)  644; 

tion  of  the  constitution  requiring  that  Ballentine  i'.  Pulaski,   15  Lea  (Tenn.) 

the  repealed  act  be  described.     Adam  633. 
:•.  Wright,  84  Ga.  720.  Acts  Bmbraolng  More  Tlian  One  Subjeot 

2.  In  several  states  the  clause  in  the  Bzpressed  In  Titlt. — The  constitutional 
constitution  does  not  mention  repeals  provision  that  no  act  shall  embrace 
at  all,  and  is  held  inapplicable  to  them,  more  than  one  subject  is  inapplicable 
whether  they  are  express  or  implied,  to  repeals  by  implication.  Geisen  v. 
Van  Riper  r.  Parsons,  40  N.  J.  L.  126;  Heiderich,  104  111.  537;  Spencer  v, 
Wallace  v.  Bradshaw,  54  N.J.  L.  175;  State,  5  Ind.  51.  See  Strauss  t;.  Heisa, 
Bird  i\  Wasco  County,  3  Oregon  282 ;  48  Md.  292.  Where,  however,  the  title 
Shields  t*.  Bennett,  8  W.  Va.  87 ;  Fal-  of  an  act  did  not  indicate  its  subject- 
conerr.  Robinson,  46  Ala.  340;  Greely  matter  on  the  point  in  which  it  was 
t\  Jacksonville,  17  Fla.  174;  Commer-  claimed  to  be  inconsistent  with  a  prior 
cial  Bank  v.  Markham,  3  La.  Ann.  698.  act,  it  was  held,  therefore,  not  to  repeal 
In  other  states,  though  all  laws  the  former  act,  though  the  fact  of  re- 
^ amended,  revived,  or  repealed"  are  pugnancy  was  conceded.  Miller  v* 
in  terais  included  in  the  constitutional  Edwards,  8  Colo.  528. 

provision,  repeals  by  implication  are  in  8.  Leard  v.  Leard,  30  Ind.  171. 

application  excluded.     State  v.  Miller,  So  a  reference  to  "  provisions  to  ar- 

100  Mo.  439;   State  v.  Macklin   (Mo.  tide  411"  of  the  Penal  Code  by  obvious 

'^)i  t3  S.  W^.  Rep.  680;  Home  Ins.  mistake  instead  of  to  **  proviso  to  "  said 

Co.  V,  Taxing  Dist.,  4  Lea  (Tenn.)  644;  article,  will  not  prevent  the  repeal  of 

State  V.  Gaines,  4  Lea  (Tenn.)   353;  the  proposed  proviso.    Chambers  v. 

Maney  v.  State,  6  Lea  (Tenn.)  218;  State,  25  Tex.  307. 

Knoxvillev.  Lewis.  12  Lea  (Tenn.)  181;  Where  the  reference  to   the   pub- 

Balleotine  v.  Pulaski,  15  Lea  (Tenn.)  lished  law  was  a  mistaken  one,  the 

638;  Poe  V.  State,  85  Tenn.  495 ;  Geisen  court  looked  at  the  originlil  bill  on  file 

t\  Heiderich,  104  ill.  537 ;  Branham  v,  to  determine  what  section  was  actually 

Lange,  16  Ind.  497 ;  Anderson  v.  Com.,  repealed.      State  v,  Clare,  5  Iowa  509. 

18  Gratt.  (Va.)  295;  Scales  v.  State,  47  4k.  As  the  rules  of  construction  and 

Ark.  476;  58  Am.  Dec.  768;  Stephens  effect  to  be  given  to  inconsistent  pro- 

i'.  Ballou,  27  Kan.  601.    See  also  State  visions    are    the  same,    whether    the 

V.  Elko  County  (Nev.  1890),  23  Pac.  question  of  repeal  arises  under  such  a 
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a  clause  is  effective  in  repealing  inconsistent  enactments.*  Only 
those  acts  on  the  same  subject  or  parts  of  such  acts  clearly  incon- 
sistent and  irreconcilable  with  the  provisions  of  the  repealing  act 
are  rendered  invalid,  and  only  to  the  extent  of  the  conflicting 
provisions.* 

general  clause  or  by  implication  alone,  conferring  power,  authority,  and  prlv- 

see   infra,   this  title,  Implied  Repeal,  i leges  upon  or  denying  the  same  to 

where  they  are  treated.  the  town.      State  t'.    Witter,    107  \. 

Bepeal  of  Acts  Within  Purview. — The  Car.  792. 
purview  of  an  act  means  the  enacting  An  act  which  repeals  by  direct  ref- 
part  of  a  statute,  in  contradistinction  erence  nearly  all  the  laws' on  the  sub- 
to  the  enabling  part.     Payne  zk  Con-  ject,  and  then  adds  a  general  clause, 
ner,  3  Bibb  (Ky.)  180.  **  together  with  all  acts  and  parts  of 

If  an  act  legislates  upon  the  same  acts  inconsistent  herewith,*'  and  whicb 

subjects  as  a  former,  and  repeals   all  embraces  the  entire  subject-matter  of 

other  laws    within    its    purview,   the  a  certain  prior  act  not  referred  to  di- 

former  act  is  repealed,  even  though  it  rectly,  making  changes  on  the  point  in 

is  not  inconsistent  with  the  later  one.  question,  and  adding  other  provisions, 

Ogden  z>.  Witherspoon,  2   Hayw.  (N.  operates   a   repeal  of  such   prior  act. 

Car.)227.    But  provisions  of  the  former  U.  S.  f.  Cheeseman,  3  Sawy.(U-S.)424. 

law  as  to  cases  not  provided  for  by  the  2.  Elrod   v,   Gilliland,   27  Ga.  467; 

repealing   statute    are    not    repealed.  People  v.  Durick,  20  Cal.  94;  Hickory 

Payne  v.  Conner,  3  Bibb   fKy.)   iSo;  Tree  Road,  43  Pa.  St.  139.     See  Payne 

Patterson  v.  Caldwell,  i  Mete.  (Ky.)  v.  Conner,  3  Bibb  (Ky.)  180. 

489;   Grigsby  v.  Barr,  14  Bush  (Ky.)  A  repeal  of  all  acts  inconsistent  with 

330;  Com.  V.  Watts,  84  Ky.  537.  the  repealing  statute,  does  not  affect  a 

1.  Prince  George's  County  f.  Laurel,  statute  not  especially  mentioned,  and 

21  Md.  464;  Newbold  f.  Pennock  (Pa.  which  relates  to  the  same  subject-mat- 

1893),  26  Atl.  Rep.  606;  People  v.  Du-  ter  which  is  not  inconsistent  with  the 

rick,  20  Cal.  94 ;  Tierney  v.  Dodge,  9  repealing  act.     People  v.  Durick,  20 

Minn.  166;  State  f.  Kelly,  34  N.  J.  L.  Cal.  94.     Nor  are  provisions  of  a  for- 

75 ;   Rex.  T'.  North  teach,  5  6.  &  Ad.  mer  act  on  the  same  subject,  not  in- 

978 ;  27  E.  C.  L.  250.    See  U.  S.  v.  Bed-  consistent  with  the  later  one,  repealed, 

good,  49  Fed.  Rep.  54.  Lewis  r.  Stout,  22  Wis.  234;  Simmons 

A  general  repealing  clause  repeals  v,  Bradley,  27  Wis.  689.     See  State  r. 

every  act  identical  with  those  express-  Campbell,  44  Wis.  529. 

ly  repealed  thereby.     State  v.  Barrow,  Where  a   statute   provided  for  the 

30  La.  Ann.  657;  New  York  t-.  Broad-  punishment  of    larceny   of    all    sums 

way,  etc.,  R.  Co.,  12  Hun  (N.  Y.)   571.  over  fifty  dollars  by  an  imprisonment 

Where  the  last  section  of  a  statute  of  five  years,  and  a  second  statute  was 

declares  all  acts  ahd  parts  of  acts  re-  passed   punishing   larcenies    of  sums 

lating  to  the  subject-matter  thereof  re-  over  two  thousand  dollars  by  impris- 

pealed  *' from  and  after  the  time"  when  onment  for  twenty  years,  it  was  held 

such  statute  shall  take  effect,  this  will  that  only  so  much  of  the  first  statute 

not  be  construed  a  repeal  of  such  stat-  as  provided  for  the  punishment  of  lar- 

ute  itself,  but  to  mean  all  other  acts,  cenies  over  two  thousand  dollars  was 

State  V.  Stinson,  17  Me.  154.  repealed  by  the  passage  of  the  second 

A  law  amending  the  charter  of  a  statute,  as  the  latter  only  purported 
town  permitting  it  to  le\y  taxes  on  to  repeal  acts  inconsistent  therewith. 
"trades,  businesses,  bar-rooms,  etc.,"  State  t'.  Grady,  34  Conn.  118. 
and  repealing  all  acts  inconsistent  So  an  act  providing  that  any  person 
therewith,  does  not  repeal  a  general  under  sentence  may  be  committed  at 
act  prohibiting  the  sale  of  intoxicating  the  discretion  of  the  court  to  the  house 
liquors  within  two  miles  of  the  county  of  correction  in  any  county  of  the 
courthouse;  part  of  the  last-named  commonwealth,  and  repealing  all  in- 
territory  being  within  the  town  juris-  consistent  statutes,  does  not  repeal  a 
diction ;  the  ground  of  the  decision  be-  prior  statute  requiring  the  imprison- 
ing that  a  repeal  clause  amending  a  ment  to  be  in  the  county  where  the  of- 
city  charter  does  not  repeal  public  laws,  fense  was  committed.  Carter  t?.  Burt, 
but  refers  only  to  all  laws  and  clauses  12  Allen  (Mass.)  424. 
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A  clause  in  a  statute  purporting  to  repeal  other  statutes  is  sub- 
ject to  the  same  rules  of  interpretation  as  other  enactments,  and 
the  intent,  if  fairly  expressed,  must  prevail  over  a  mere  literal  in- 
terpretation clearly  at  variance  with  such  intent.^ 

3.  Implied — a.  By  Repugnant  Act — (i)  In  General— \{  two 
statutes  on  the  same  subject  are  mutually  repugnant  and  irreconcil- 
able, the  later  act  without  any  repealing  clause  operates,  in  the  ab- 
sence of  expressed  intent  to  the  contrary,*  as  a  repeal  of  the  earlier.* 
But  even  in  such  case,  the  old  law  is  repealed  by  implication  only 

An  act  was  passed  which  granted  a  whenever    that    intent  is  discovered, 
right  to  establish  a  ferry  within  certain  effect  must  be  given  to  it  as  in  the  in- 
limits,  provided  the  right  should   not  terpretation   of  other  acts.     Smith   v. 
extend  beyond  the  land  of  the  grantee.  People,  47  N.  Y.  331 ;  Rex  r.  Rogers,  10 
A  later  amendatory  act  in  two  sections  East  573;  Warren  xk  Windle,  3  East  205. 
was  passed,  which  in  the  first  section  2.  People  r.  Kelly,  7  Robt.  (N.  Y.) 
said  nothing  of  confining  the  franchise  592  ;  expressly  affirmed  on  this  point, 
to  the  grantee's  own  land,  and  in  the  though  overruled  on  another,  in  Peo- 
second  section  repealed  all  acts  incon-  pie  v.  Goodwin,  50  Barb.  (N.  Y.)  562. 
sistent  with  the  first  section.     It  was  Where  a   later  act    expressly    pro- 
held  that  the  first  act  was  thereby  re-  vides  that  it  is  to  be  construed  as  hav- 
pealed.     McRoberts  v.  Washburne,  10  ing  been  passed  prior  to  a  specified  ear- 
Minn.  23.  Her  act,  the  earlier  act  is  not  repealed 
The  general  repealing  clause  of  the  by  implication,   but    the    latter  must 
act  of  1855,  relative  to  crimes  and  of-  yield  in  case  an  inconsistency  exists, 
lenses,  does  not  repeal  the  former  stat-  People  t*.  Jaehne,  103  N.  Y.  182  ;  Peo- 
utes  denouncing  crimes  and  offenses  pie  v.  Moran,  123  N.  Y.  262;  20  Am. 
upon  which  the  act  is  silent.     State  f .  St.  Rep.  732. 

Fuller,  14  La.  Ann.  678.  8.  Alabama. — Kinney  v,  Mallory,  3 

An  act  providing  that  upon  convic-  Ala.  626;  George  x\  Skeates,   19  Ala. 

tion  in  certain  cases  where  the  offender  738 ;  Parker  v.  Hubbard,  64  Ala.  203 ; 

shall  give  statute  proof  that  he  has  not  IveJ-son  t;.  State,  52  Ala.  170;  Smith  v. 

previously  been  convicted  of  a  similar  Speed,  i;o  Ala.  276;  Barker  v.  Bell.  46 

offense,  the  court  may  in  its  discretion  Ala.  216;  Watson  r.  Kent  78  Ala.  602  ; 

inflict  only  a  fine  or  a  punishment  by  Riggs  f.  Brewer.  64  Ala.  282. 

imprisonment,  and  repealing  all  incon-  Arizona. — History  Co.  r*.  Dougherty 

eistent  statutes,  does  not  repeal  an  act  (Arizona,  1892),  29  Pac.  Rep.  649. 

which    fixes  the  minimum  penalty  at  Arkansas, — ^*/rtr/^Osborn,24  Ark. 

both  fine  and  imprisonment.     Dolan  v.  479;  State  v.  Watts,  23  Ark.  304 ;  Coats 

Thomas,  12  Allen  (Mass.)  421.  v.  Hill,  41  Ark.  149. 

1.  Smith   V.    People,  47   N.    Y.  331.  California, —  People  T^  Grippen,  20 

If  the  repeal   of   a   statute  is   by  ex-  Cal.  677;  i5*/«r/«  Smith,  40  Cal.  419; 

press  and  positive  terms,  and  there  is  People  t'.  Burt,  43  Cal.  560;  Pierpont 

no  legitimate  evidence,  in  or  out  of  the  v.  Crouch,  10  Cal.  315  ;  In  re  Yick  Wo, 

act.  of  an  intent  to  qualify  and  restrict  68  Cal.  304;  58  Am.  Rep.  12;  People 

the  operation,  the  only  question  is  as  to  v.  Sargent,  44  Cal.  430 ;  In  re  Wixom, 

the  effect  of  the  repeal.  Smith  v.  Peo-  35  Cal.  320;  Pennie  v,  Reis,  80  Cal. 

pie,  47  N.  Y.  331.  266;  Christy  v.  Sacramento  County,  39 

On  the  question  whether  a  repeal  of  Cal.  i ;  People  v,  San  Francisco,  "etc., 

a  prior  statute,  absolute  in  terms,  can  R.  Co.,  28  Cal.  254. 

be  limited  in  its  operation  and  effect  Colorado, — Branagan  v.  Dulaney,  8 

for  any  reason,  the  rule  seems  to  be  Colo.  408 ;    Hirschburg  v.   People,  6 

that  while  the  language  of  the  repeal-  Colo.  145. 

ing  clause  must  be  accepted  as  the  ex-  Connecticut, — Parrott  v.  Stevens,  37 

pression  of  the  will  of  the  legislature,  Conn.  93. 

and  effect  given  to  it  according  to  its  Georgia. — Harrison  v.  Walker,  i  Ga. 

terms,  unless  it  appears,  although  the  32  ;  Elrod  v.  Gilliland,  27  Ga.  467. 

language  of  the  repeal  was  general  and  It   is   doubted  whether    under    the 

unqualified,  that  it  was  intended  to  be  clause    of    the    new    constitution    of 

used  in  a  qualified  or   limited  sense,  Georgia  providing  that,  "  no  law  or 
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section  of  the  code  shall  be  amended  gruder,  34  Md.  381;  Willing  v.  Bozman, 

bj  mere  reference  to  its  title  or  to  the  52  Md.  44  ;State  xk  Yewell.  63  Md.  120; 

number  of  the  section  of  the  code,  but  Appeal  Tax  Ct  v.  Western  Md.  R.  Co, 

that  the  amendment  or  repealing  act  50  Md.  275;  Dugan  v.  Gittings,  3  Gill 

shall  distinctly  describe  the  law  to  be  (Md.)  I38;  43  Am.  Dec.  306. 
amended  or  repealed,  as  well  as  the        Massachusetts. — Pease  v.  Whitney,  5 

alteration  to  be  made,"  there  can  be  Mass.  380;  New  London,  etc,  R.  Co.  t. 

such  a  thing  as  a  repeal  or  alteration  of  Boston,  etc.,  R.Co.,  102  Mass.  386;  Com. 

a  law  by  implication.    Central  R.  Co.  r.Kimball,  21  Pick.(Mass.)376;  Britten 

tr.  Hamilton,  71  Ga.  46^.    But  see  Leh-  v.  Com.,  i  Cush.  (Mass.)  302. 
man  v,  McBride,  15  Ohio  St.  573,  on        Michigan. — Atty.  Gen'l  r.  Amos,6Q 

same  questions.  Mich.    372  ;  Chapoton  v,  Detroit,  38 

District  of  Columbia. —  Eckloff  v.  Mich.  636;  Connors  v.  Carp  River  Iron 

Distof  Columbia, 4  Mackey(D.C.)  572.  Co.,  54  Mich.  i68;  Brown  v.  McCor- 

Florida. — Greely  r.  Jacksonville,  17  mick,  28  Mich.  220. 
Fla.  174;  State  f.  Palmes,  23  Fla.  620.         Minnesota.  —  Tierney  v.   Dodge,  9 

Idaho. — People  t-.  Lytle,  i  Idaho  143.  Minn.  166;  Morrison  v.  Rice,  35  Mian. 

Illinois. — Sullivan  v.  People,  15  111.  436;  Gates  r.  Shugrue,  35  Minn.  392. 
233;    West   Chicago  Park  ComVs  v.        Mississippi, — Miller     v.    State,   33 

Brenock,   18  111.  App.  559;  Moore  v.  Miss.  361 ;  49  Am.  Dec.  351 ;  Swann  v. 

Moss,  14  111.  106;  Korah  r.  Ottawa,  32  Buck,  40  Miss.  268;  Heam  v.  Brogan, 

111.   121;  83  Am.  Dec.  255;  People  v.  64  Miss.  334;  House  t;.  State,  41  Miss. 

Brayton,  94  111.  342 ;  Devine  v.  Cook  737 ;  Commercial   Bank  v.  Chambere, 

County,  84  111.  590;  Card  r.  McCaleb,  8  Smed.    &   M.   (Miss.)    i;   Planters' 

69   111.    314;    Farwell    v.   Benevolent  Bank  f.  State,  6  Smed.  &  M.  (Miss.) 

Assoc,  4  111.  App.  36 ;  Fowler  v.  Pir-  628 ;   McAfee  v.  Southern  R.  Co.,  36 

kins,  77  111.  271;  Kepley  v.  People,  123  Miss.  669. 
111.  367.  Missouri. — State  x\  Dolan,  93  Mo. 

Indiana. — Ham  v.   State,   7   Blackf.  467;  State  t'.   Macon  County  Ct.,  41 

(Ind.)  314;  McQuilkin  t'.  Doe, 8. Blackf.  Mo.  453 ;  Young  v.  Kansas  City,  etc, 

(Ind.)  581 ;  State  x\  Miskimmons,  2  Ind.  R.  Co.,  33  Mo.  App.  509. 
440 ;  State   r.    Youmans,  5  Ind.   280 ;         Nebraska. — State  r.  Howe,  36  Neb. 

Peru,  etc,  R.  Co.  t'.  Bradshaw,  6  Ind.  618;   Slate  x\  Maccuaig,  8  Neb.  215; 

146;  Vermillion    County  z\  Potts,   10  State  v.  Wish,  15  Neb.  448. 
Ind.  286;  Dowdell  r.  State,  58  Ind.  333;         Nevada. — Thorpe   v.   Schooling,  1 

Swinney  t-.  Ft  Wayne,  etc,  R.  Co.,  59  Nev,  15. 

Ind.  205;  Wall  V.  State,  23  Ind.  150;         Neiv     Hampshire.  —  Leighton     r. 

State  V.  Craig,  23  Ind.   185;  Hamlyn  Walker,  9  N.  H.  59;  State  r.  Wilson, 

x\  Nesbit,  37  Ind.  284 ;  State  t-.  Wells,  43  N.  H.  415;  82  Am.  Dec  163. 
112   Ind.  237;  State   v.   Cooper   (Ind.        Ne/w  Jersey. — Jersey  City  r.  Jerser 

1887),  13   N.    E.  Rep.   861.     There   is  City,  etc,  R.  "'Co.,  20  N.   J.    Eq.  360; 

nothing  in  the  Indiana  constitution  of  State  7'.  Blake,  35  N.  J.  L.  208 ;  Merse* 

1857  which  prohibits  the  repeal  of  stat-  reau  v.  Mesereau  County  (N.  J.  1893)1 

utes  by  implication.  Spencer  r.  State,  5  26  Atl.  Rep.  682;  State  v.  Cavanagh, 

Ind.  4-1 ;  Branham  v.  Lange,  16  Ind.  497.  46  N.  J.  L.  45 ;  Buckallew  v.  Ackermao, 

loTva. — Casey  t*.  Harned,  5  Iowa  i;  8N.  J.  L.  48;  Poulson  v.  UnioD  Nat 

State  V.  Smith,  7  Iowa  244;  Edgar  v.  Bank,  40  N.  t.  L.  563;  State  v,  Cham- 

Greer,  8  Iowa  394;  74  Am.  Dec.  316;  bersburg,  37  N.J.  L.  258;  Public  School 

Straight  v.   Crawford,   73   Iowa   676;  Trustees  r.  Trenton,  30  N    J.  Eq.  667. 
Central  Iowa  R.  Co.  xk  Board  of  Super-         Nexv  Tork, — Bowen  v.  Lease,  5  Hill 

visors,  67  Iowa  199.  (N.  Y.)  221;   Rochester  v.  Barnes,  26 

Kentucky, — Adams  r.  Ashby,  2  Bibb  Barb.   (N.   Y.)  657;   People  v.  New 

(Ky.)  96;  Nazareth  Literary,  etc,  Inst.  York,  32  Barb.  (N.  Y.)  102;  Excelsior 

f.  Com,,  14B.  Mon.  (Ky.)  2i4;Maddox  Petroleum   Co.  x\  Embury,  67  Barb, 

r.  Graham,  2  Mete   (Ky.)  56;  Ely  v.  (N.  Y.)  261 ;  Kingsland  v,  Palmer.  5JI 

Thompson,  3  A.  K.  Marsh.  (Ky.)  70.  N.  Y.  83;  Lyddy  v.  Long  Island  City, 

Louisiana. — Gayle  ^.Williams,  7  La.  104  N.   Y.   218;   Dexter,   etc,  Plank 

162;  Saul  V.  His  Creditors,  5  Martin  Road  Co.  v.  Allen,  16  Barb.  (N.  Y.) 

N.  S.  (La.)  569;  16  Am.  Dec.  212 ;  Peet  18  ;  People  v.  Van  Nort,  64  Barb.  (N. 

V,  Nalle,  30  La.  Ann.  949.  Y.)  205 ;  Victory  Webb  Printing  Co, 

Maine, — Starbird  v.  Brown,  84  Me.  v,  Beecher,  26  Hun  (N.  Y.)  51;  Cbun^ 

•38;  Collins  V.  Chase,  71  Me.  434.  v,  Rhodes,  6  How  Pr.  (N.  Y.)  281; 

Maryland,  —  Cumberland    v.   Ma-  People  v.  Palmer,  52  N.  Y.  83;  PfeiCI 
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STA  TUTES.  Implied. 

V.  DelamAter,  x  N.  Y.  17;  Farley   v,  Arthur  v.  Homer,  96  U.  S.  137;  Clay 

De Waters,  2  Daly  (N.  Y.)  192;  Mon-  County  v.  Society   for  Sav.,   104  U.  S. 

geon  V.  People,  55  N.  Y.  613.  579;  Red  Rock  v,  Henry,  106  U.  S. 

North  Carolina. — Ogden  v.  Wither-  596;  Ex  parte  Crow  Dog,  X09  U.  S. 

spoon,  2  Hayw.  (N.  Car.)  227;   State  556;  Woods  r.  Jackson  Iron  Mfg.  Co., 

r.  Custer,  65  N.Car.  339;  State  x\  Mas-  i  Holmes  (U.  S.)  379;  Wood  i'.  U.  S., 

scr,  103  N.  Car.  356 ;  State  t'.  Monger,  16  Pet  (U.  S.)   342;   Morlot   v.  Law- 

111  N.Car. 675.  rence,  i  Blatchf.  (U.  S.)  608;  Powers 

Ohio, — Moore  v,  Vance,  i  Ohio  10;  v,  Barney,  5  Blatchf.  (U.  S.)  202;  Un- 

Ruffner  v,  Hamilton  County,  i   Dis-  ion  Iron  Co.  v.  Pierce,  4  Biss.  (U.  S.) 

nej  (Ohio)  39;   Lehman  r.  McBride,  327;  U.  S.  xk  Irwin,  5  McLean  (U.  S.) 

15  Ohio  St.  573.  178;  U.  S.  V.  Barr,  4  Sawy.  (U.  S.)  254; 

Oregon. — Grant   County   v.   Sels,  5  U.  S.  i*.  Tynen,  11  Wall.  (U.S.)  92; 

Oregon  243;   Hurst  r.  Hawn,  5  Ore-  Henderson's  Tobacco,  11  Wall.  (U.  S.) 

ton  275;  Fleischner  z\   Chadwick,    5  657;  Den  v.  Pine,  4  Wash.  (U.  S.)  69X; 

Oregon  152;  Stingle  v.  Nevel,  9  Ore-  Daviess  v,  Fairbairn,  3  How.  (U.  S.) 

gon  63;  Bird  r.  Wasco  County,  3  Ore-  636^  Milne  v,   Huber,  3  McLean    (U. 

gon  284.  S.)  212. 

Pennsylvania. — Southwark  Bank  i'.  West  Virginia — Shields  xk  Bennett, 

Com.,  2^  Pa.  St. 446;  Johnston's  Estate,  7  W.  Va.  88;^  State   v,  Cain,  8  W.  Va. 

33  Pa.  St.  511;  Com.  V.  Cross  Cut  R.  730;  Forqueran  v.  Donnally,  7  W.  Va. 

Co.,  53  Pa.  St  62;  Ilendrix's  Account,  114;  Fox   r.  Con?.,   16  Gratt.  (Va.)  10; 

146  Pa.  St  289:  Sifrcd  v.  Com.,  104  Hogan  v,  Guigon,  29  Gratt.  (Va.)  705. 

Pa.  St  179;  Homer  r.  Com,  106  Pa.  Washington. — Kings  County  v,  Da- 

St  221;  51   Am.  Rep.  521 ;  Com.   v.  vies  (Wash.  1890),  24  Pac.  Rep.  540. 

Cromley,   i    Ashm.   (Pa.)  179;  Egypt  English. — Rex  v.  Middlesex,  i  Dow. 

Street,  2  Grant's  Cas.  (Pa.)  455.  P.  C.   117;  Dobbs  v.  Grand  Junction 

Rhode  /slaMd.Staite  v.  Wilbor,  i  R.  Water  Works  Co.,  9  0^  B.  Div.  158; 

^-  '99»  36  Am.  Dec.  245.  Hayden  r.  Carroll,  3  Ridgw.  P.  C.  545; 

South  Carolina, — Byrne  v.  Stewart,  Harris  v,  Robinson,  2  C.  B.  908;  52  E. 

kDesaus.  (S.  Car.)   135;  Morrison  v,  C.  L.  907;   Reg.  v,  St.  Edmunds,  2  Q. 

irksdale.  Harp.  (S.  Car.)  lox ;  State  B.  84;  42  E.  C.  L.  583;  O'Flaherty  v, 

V.  Stoll,  2  S.  Car.  538.  McDowell,  6  H.  L.  Cas.  142;  Sharp  v, 

Tennessee, — Home  Ins.  Co.  v.  Tax-  Warren,  6  Price  131. 

ingDist,  4  Lea  (Tenn.)  644;  Wells  r.  Repeals   by    necessary    implication 

State,  3  Lea   (Tenn.)  70;    Wilcox  r.  take  place    whenever,    by  subsequent 

State.  3  Heisk.  fTenn.)  iio;  Furman?'.  legislation,  it  becomes   apparent  that 

Nichol,  3 Coldw.  (Tenn.)  432;  Smith  v.  the  legislature  did  not  intend   the  for- 

Hickman,  Cooke  (Tenn.)  330;  Hocka-  mer  act  to  remain  in  force.     Pennie  v. 

day  r.  Wilson,  i    Head  (Tenn.)   113;  Reis,  80  Cal.  266. 

Browning  V.  Jones.  4  Humph.  (Tenn.)  When  a  state  changes   its  constitu- 

69;  White  t'.  Nashville,  etc.,  R.  Co.,  7  tion,  all  laws  not  inconsistent  there- 

Heisk.  (Tenn.)  518;  Poe  v.  State,  85  with  continue   in  force;  those  repug- 

Tenn.  495.  nant  to  it  are  repealed  by  implication. 

'Jexas. — Davis  v  State,  2  Tex.  App.  Cass  v,  Dillon,  2  Ohio  St.  607. 

435;  Rogers  v.  Watrous,  8  Tex.  62;  58  Where  a  statute  is  passed  to  take  ef- 

Am.  Dec.  100;  Cain  v.  State,  20  Tex.  feet  from  its  passage,  and  on  the  next 

355 ;  Fayette  County  r.  Faires.  44  Tex.  day   another  statute   upon   the    same 

514;  Brown  v.  Chancellor,  61  Tex.  437.  subject  is  passed  to  take  effect  at  a  fu- 

i'nited  States. — Dist  of   Columbia  ture  day,  the  later  one  operates  as  a  re- 

f.  Hutton,  143  U.  S.  18;  U.  S.  V,  One  peal  of'  the  former.     Weatherford  v. 

Hundred  Barrels  of  Spirits,  2  Abb.  (U.  Weatherford,  8  Port.  (Ala.)  171. 

^•)  305;  McCool  7'.   Smith,  i   Black  If  an  amendment  to  a  law  changes 

(U.  S.)  459;  U.  S.  t'.  Walker,  22  How.  it  in  its  substantial  provisions,  it  must 

(t*.  S.)  299;  U.  S.  V,  Sixty-seven  Pack-  by   necessair  implication   repeal    the 

^eSf  17  How.  (U.  S.)  85;  Beals  v.  Hale,  old  laws  as  far  as  they  are  in  conflict. 

4  How.  (U.  S.)  37;    Johnson  v.  Byrd,  Longlois  x\  Longlois.  48  Ind.  60. 

HempBt  (U.  S.)  434;  Galena  v.  Amy,  United  States  Rev.  Sts.  must  be  re- 

I  Wall.  (U.S.)  705;  Furman  t;. Nichol,  garded   as   passed   on    December   ist, 

oWall.  (U.S.)44;  Distilled  Spirits,  11  1877,  and  all  other  acts  of  the  same 

Wall  (U.  S.)  356;   Wood  County  v,  session  of  Congress  passed  subsequent 

Lackawanna  Iron,  etc.,  R.  Co.,  93  U.  to  that  date  are  to  be  treated  as  subse* 

^•6i9;Movin8  t;.  Arthur,  95  U.  S.  144;  quent  acts  repealing  the  revised  stat- 
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pro  tanto  to  the  extent  of  the  repugnancy  ;  *  and  generally  speak- 
ing, such  parts  of  the  prior  act  as  may  be  incorporated  into  the 
subsequent  statute  consistently  therewith,  must  be  considered  in 
force.* 

»  In  the  absence  of  any  repealing  clause,  it  is,  however,  necessary 
to  the  implication  of  a  repeal  that  the  object  of  the  statutes  as 
well  as  the  subject  be  the  same  ;  if  they  are  not,  both  statutes  will 
stand  though  they  refer  to  the  same  subject.* 

utes  as   far  as   they   are  inconsistent  J.  L.  87;  Plum  v,  Lugar,  49  N.  J.  L. 

therewith.     In   re    Oregon    Bulletin,  557;    Mongeon  v.   People,   55  N.  Y. 

etc.,  Co.,  3  Sawy.  (U.  S.)  614.     See  In  613;  State  x\  Custer,  65   N.  Car.  339; 

re  Oregon    Bulletin,  etc.,  Co.,  13  Nat.  In  re  Contested   Election,  86  Pa.  St 

Bankr.  Reg.  200.  392  ;  State  v.  Massey,  103  N.  Car.  356; 

The  passage  of  an  act  by  Congress  Byrne  v.  Stewart,  3  Desaus.  (S.  Car.) 

within    its    constitutional   power,   in-  135;  Justice  v.  Com.,  81  Va.  209;  St 

consistent  with  a  state  law,   may  ab-  Johnsbury  x\  Thompson,  59  Vt  300; 

rogate  the   state   law.     Henderson  v,  59  Am.  Rep.  731 ;  Weil  i\  Polack,  30 

Spofford,   59    N.    Y.  131;    Sturgis    t\  Fed.  Rep.  813;  Wood  t'.  U.  S.,  16  Pet 

Spofford,  45    N.   Y.  453;  The  South  (U.  S.)  363;  Chicago,  etc.,  R.  Co.  r. 

Carolina,  27  Fed.  Rep.  526;  Cooley  v.  U.  S.,  127  U.  S.  406;  Dist  of  Columbia 

Board   of  Wardens,  \i  How.   (U.  S.)  v.  Hutton,  143   U.   S.   18;   McCool  v. 

299;  Ex  parte  McNeil,   13   Wall.   (U.  Smith,  i   Black  (U.  S.)  459.    And  see 

S.)  236;  People  V,  Brooks,  4  Den.  (N,  cases  in  preceding  note. 

Y.)    469;    Smith   z\  Turner,   7  How.  If  one  act  imposes  a  toll  payable  to 

(U.  S.)  395.  turnpike  trustees  for  passing  along  the 

Of  two  inconsistent  statutes  re-en-  road,  and  another  transfers  the  duty 
acted  in  a  subsequent  act,  the  one  orig-  of  repairing  the  road  to  another  body, 
inally  passed  at  the  later  date  will  prohibiting  also  the  trustee  from  re- 
prevail  and  operate  as  a  repeal  of  the  pairing  it,  the  provision  imposing  the 
other,  since  even  though  the  re-enact-  toll  is  not  impliedly  repealed.  Phip- 
ment  purports  to  repeal  all  prior  acts,  son  v,  Harvett,  1  C.  M.  &  R,  473.  See 
such  original  statutes  will  be  treated  Brown  v.  Great  Western  R.  Co.,  51  L. 
not  as  new  enactments,  but  as  a  con-  J.  Q^  B.  529. 

tinuation.     Northern    Pac.  R.  Co.   v,  2.  Daviess  v.  Fawbain,  3  How.  (U. 

Ellison,  3  Wash.  226.  S.)  636;  Potter's  Dwarris,  p.  219;  Mc- 

In  Louisiana,  it  is  prescribed  by  the  Cartee  v.  Orphan  Asylum  Soc,  9  Cow. 

Code  of    Practice   that   whenever   its  (N.  Y.)  437;  iS  Am.  Dec.  516;  Bruce 

provisions  conflict  with  those  of   the  v.  Schuyler,  9   111.  221;  46  Am.  Dec. 

civil  code  the   latter  shall  be  consid-  447;  Ottawa  x\  La  Salle,  12  111.  339; 

ered  repealed.     Beck  r.  Brady,  7   La.  Fowler  v,  Pirkins,  77  III.  271;  East  St 

Ann.  124.                                       '  Louis  x\  Maxwell,  99  Hi.  439;  Duna- 

1.  Turner  v.  State,  40  Ala.  21 ;  Wat-  way  v.  Goodall,  3  111.  App.  201 ;  Hoi- 

son  7'.  Kent,  78  Ala.  602;  Coats  T'.  Hill,  ton   v.  Daly,  106  111.  131;    Warder  r. 

41  Ark.  149;    Elrod  x\  Gilliland,  27  Ga.  Arell,  2  Wash.  (Va.)  296;  i  Am.  Dec. 

4(^7  ;  Hunt  X).  Chicago,  etc.,  R.  Co.,  121  488.     See  infra^  this  title,  By  Act  Cov- 

111.    638;   Butz    7'.   Kerr,    123    111.  659;  ering  Same  Subject, 

Manker    v.    Faulhaber,   94    Mo.   430;  3.  U.  S.  v.  Claflin, 97  U.  S.  546;  Peo- 

Sullivan  f.  People,  15   111.  233;  Penn-  pie  v.  Piatt,  67  Cal.  22;  Rosborough 

sylvania  Co.  x\  McCarty,  112  Ind.  322  ;  v.  Boardman,  67  Cal.  116;  Rawson  r. 

Pennsylvania    Co.    v.    Dunlap    (Ind.  Rawson,   152  111.  62 ;   U.  S.   x\  Gear,  3 

1887),    13    N.    E.   Rep.   403;    State    v.  How.  (U.'S.)  120;  Miller  ?'.  Edwards. 

Cooper,  114  Ind.  12  ;  Jeffersonville,  etc.,  8  Colo.  528;  Bowen  v.  Lease,  5  Hill 

R.  Co.  x'.  Dunlap,   112  Ind.  93;  Con-  (N.  Y.)  225. 

nors  7'.  Carp  River  Iron  Co.,  54  Mich.  A  statute  which  made  a  willful  omis- 

168;  Brown  r.  McCormick,  28  Mich,  sion  by  an  insolvent  debtor  of  part  of 

220;  Breitung  v,  Lindauer,  37  Mich,  his  assets  in  a  sworn  inventory,  a  mis- 

233;  Hearn  v,  Brogan,  64  Miss.  334;  demeanor,  has  not  the  same  object  as 

Public  School  Trustee  v.  Trenton,  30  an  earlier  law  making  the  false  verifi- 

N.  J.  Eq.  667 ;  State  v.  Camden,  50  N.  cation  of  such  an  inventory,  perjury, 
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SepeaL  STA  TUTES.  ImpUed. 

Whether  or  not  an  implied  repeal  takes  place  in  any  case,  the 
later  act  stands  unaffected.* 

(2)  Negative  and  Affirmative  Terms — (a)  In  Oanoral. — If  a  subse- 
quent statute  which  is  contrary  to  an  earlier  one  has  negative 
words,  it  repeals  the  former.*  Two  such  statutes  expressed  in 
negative  terms  may  however  be  affirmative  inter  se  and  not 
contradictory,  though  negative  as  regards  a  third  at  which  they 
are  avowedly  aimed,  and  so  may  be  made  to  stand  side  by  side.* 
Even  where  the  later  statute  is  expressed  in  the  affirmative,  it  is 
often  found  to  involve  that  negative  which  makes  it  fatal  to  the 
earlier  enactment.*  But  when  the  later  enactment  is  worded  in 
affirmative  terms  only,  without  any  negative,  expressed  or  implied, 
it  does  not  repeal  the  earlier  law.^ 

(b)  Fnteribing  Diffannt  Powen,  PrivllegM,  or  DatlM. — A  subsequent 
statute  conferring  in  affirmative  words  larger  or  more  restricted 
powers,*  granting  wider  or  less  extensive  privileges,''  imposing  a 

and  does  not  therefore  repeal  it.     Peo-  Staples,  66  Wis.  167 ;  Vermillion  Coun- 

ple  V.  Piatt,  67  Cal.  22.  ty  v.  Potts,  10  Ind.  286 ;  Jersey  City  v, 

1.  State  V.  Blake,  35  N.  T.  L.  208;  Jersev  City,  etc.,  R.  Co.,  20  N.  J.  *Eq. 

Kingsland  r.  Palmer,  52  N.  V.  83.  360;  Knox  County  v.  McComb,  19  Ohio 

3.  Ballston  Spa  Bank  r. Marine  Bank,  St.  320;  McRoberts  ?'.  Washburne,  10 

16  Wis.  120 ;  Read  v.  Story,  30  L.  J.  M.  Minn.  23  ;  Com.  r\  Allegheny  County, 
C.  no.                                                         .  40  Pa.  St.  348. 

3.  Canastota,  etc.,  Plank  Road  Co.  A  statute  granting  general  jurisdic- 
V.  Parkill,  50  Barb.  (N.  Y.)  601 ;  Clark  tion  to  a  court  was  held  to  repeal  one 
r.  Sainsbury,  11  C.  B.  695;  73  E.  C.  granting  limited  jurisdiction.  Farley 
L'  ^5;  Nixon  r.  Phillips,  7  Exch.  188;  v.  De  Waters,  2  Daly  (N.  Y.)  192. 

Ex  parte  Warrington,  3   De  G.  M.  &  An  act  providfng  that  costs  in  the 

G.  159.  high  courts  should  be  in  the  discretion 

4,  New  London,  etc.,  R.  Co.  v.  Bos-  of  the  court,  was  held  to  repeal  a  prior 
ton,  etc.,  R.  Co.,  102  Mass.  386 ;  Com.  law  depriving  a  successful  plaintiff  of 
V.  McCandless  (Pa.  i888),  12  Atl.  Rep.  costs  in  an  action  of  slander  when  he 
440;  Goddard  v,  Boston.  20  Pick,  did  not  recover  as  much  as  forty  shill- 
(Mass.)  410;  Whitney  I'.  Blanchard,  2  ings'  damages.  Garnett  t'.  Bradley,  3 
Gray  (Mass.)  208;  Sullivan  v.  People,  App.Cas.944;  Mersey  Docks r.  Lucas, 
15  111.  233;  Com.  V.  Erie  R.  Co.,  98  Pa.  i;i  L.  J.  Q^  B.  116;  Gardner  v.  Whit- 
St.  127;  Foster's  Case,  5  Rep.  <;9 ;  Gar-  lord,  4  C.  B.  N.  S.  665 ;  93  E.  C.  L.  66^^ 
nett  V.  Bradley,  3  App.  Cas.  966;  The  provision  of  the  statute  which 
O'Flaherty  v,  McDowell,  6  H.  L.  Cas.  gave  an  appeal  without  any  limit  as 
142;  £x/ar/ff  Warrington,  3  DeG.  M.  to  time  against  overseers*  accounts, 
G.  159.  was   impliedly   repealed   by   a  subse- 

In  New  London,  etc.,  R.  Co.  v.  Bos-  quent  act  which  gave  power  to  appeal 

ton,  etc.,  R.  Co.,  102  Mass.  386,  Gray,  to  the   next  quarter  sessions.     Rex  v. 

JnSaid:  "  But  a  later  statute  contain-  Worcestershire,  5  M.  &  S.  457. 

ing  provisions,  though  merely  aifirma-  7.  Hogane  t'.  Hogane  (Ark.  1893),  22 

tive  in  form,  plainly  repugnant  to  those  S.  W.  Rep.  167. 

in  a  former  statute,  repeals  it  as  abso-  A  statute  granting  to  a  public  officer 

lutely  as  by  a  negative  clause."  a  salary  different  from  that  given  him 

8.  Com.  r.  Richmond,  etc.,  R.  Co.,  by  an  act  under  which  he  was  serving, 

81  Va.  355;  State  v.  Buckner,  42  La.  repealed  the  previous  statute  in  that 

Ann.  74;  Atty.  Gen'l  T'.  Brown,  I  Wis.  particular.      Pierpont  v.  Crouch,    10 

5i3;Atty.Gen'lr.  Chicago,  etc.,  R.Co.,  Cal.  315. 

35   Wis.   435,     See  supra^   this  title,  Where  a  statute  permitted  an  appeal 

Statutes  in  Pari  Materia,  from   a  judgment  of  a   justice   of  the 

tt-  Reg.  V.  Harden,  2  El.  &  BI.  188 ;  peace,  and  an  act  was  passed  allowing 

75  E.  C.  L.  187 ;  R.  t».  Llangian,  4  B.  &  an   appeal    whenever  the     judgment 

^-  249;  n6  £.  C.  L.  247;  Schneider  v,  exceeded  five  dollars,  it  was  held  that 
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heavier^  or  less  grievous  burden*  or  imposing  diflFerent  duties 

than  were  imposed  in  the  same  particular  by  a  previous  act,  the 
old  or  new  provisions  being  conflicting  in  their  nature,  operates 
to  repeal  the  corresponding  provisions  of  the  earlier  act,* 

(o)  PNMrlUng  IxelvsiT*  Bole — Oonfliotinf  Bi^hti. — A  later  statute,  the 
evident  intent  of  which  is  to  furnish  the  exclusive  rule  governing 
a  certain  case,  repeals  by  implication  an  earlier  law  on  the  same 

the  former  act  was  repealed  by  impli-  act  was  so  far  abrogated  that  an  action 

cation.     Curtis  v.  Gill,  34  Conn.  49.  was  maintainable  for  a  sale  made  in  ig- 

Where   an  act  exempted  from   im-  norance  of  the  piracy.     Reg.  v.  Har- 

Sressment  all  seamen  employed  in  the  den,  3  El.  &  Bl.  188;  75  E.  C.  L.  187. 

rreenland  fisheries,  and  a  later  one  Where  a  statute  imposing  a  penalty 

exempted  seamen  who  had  embarked  is  amended  by  increasing  the  penalty 

for  those  fisheries,  whose  names  were  and  the  second  act  contains  a  proviso 

registered  and  who  gave  security,  it  that  it  shall  not  apply  to  prosecutions 

was  held  that  the  earlier  was  repealed  under  the  first  except  to  enlarge  the 

pro  tanto  by  the  latter  act.     Ex  parte  penalty,  the  later  act  repeals  the  for- 

Carruthers,  9  East  44.  mer.     Wilson  v,  Ohio,  etc.,  R.  Co.,  64 

A  law  which  directed  that  turnpike  111.  542;  16  Am.  Rep.  565. 

trustees  should  keep  books  of  account,  2.  State  r.  Cain,  S  W.  Va.  73c ;  Nich- 

and  that  ^  all  persons  ''  should  have  ac-  ols  r.  Squire,  5  Pick.  (Mass.)  iw;  Com. 

cess  to  such  entries,  was  held  to  be  im-  v.  Kimball,  3i  Pick.  (Mass.)  373;  Gor- 

pliedly  repealed  by  a  subsequent  act  mond  v,  Hammond,  28  Ga.  85;  Ely  v. 

which  provided  that  the  said   books  Thompson,  3  A.  K.  Marsh.  (Ky.)  70; 

should  be  open  to  inspection  of  the  State  v.   Smith,  44  Tex.    443;   Wat- 

"  trustees "  or  of  *' any  creditor  on  the  son  v.  Kent,  78  Ala.  602;  St.  Louis, 

tolls."  Rex  V.  North  Leach,  5  B.  &  Ad.  etc.,  R.  Co.  v,  Kay  (Tex.  1893),  22  S.W. 

978 ;  27  E.  C.  L.  350.  Rep.  665. 

An  ancient  franchise  to  hold  a  mar-  So  where  a  statute   provided  that 

ket  was  held  to  be  impliedly  repealed  every  dog  must  t>e  licensed,  and  pre* 

by  a  statute  giving  power  to  hold  mar-  scribed  a  penalty  on  the  owner  for  its 

kets  on  such  days  as  were  thought  fit  violation,  the  statute  was  followed  by 

at  any  appropriate  places  and  to  charge  one  containing  similar  provisions,  but 

specific    tolls    and    to    make    certain  omitted  the  penalty,  the  first  statute 

charges  for  weighing  which  could  not  was  held  to  be  repealed  by  the  second. 

have  been  made  under  the  old  fran-  Com.  v,  Kelliher,  12  Allen  (Mass.)  4S0. 

chise;  the  ground  of  the  decision  be-  A  statute  punishing  a  described  act 

ing  that  changes   were  made  in  time  as  a  felony,  is  repealed  by  implication 

and  place  and  new  charges  and  exten-  by  a   subsequent  statute  making  the 

sion  of  powers  given.     Manchester  v,  same  act    a  misdemeanor.     Hayes  r. 

Lyons,  22  Ch.  Uiv.  287.  State,  55  Ind.  99.     See  People  v.  Tis- 

1.  State  V.  Whitworth,  8  Port.  (Ala.)  dale,  57  Cal.  104-     See  infra^  this  title, 

434;  Smith  r.  State,  i  Stew.  (Ala.)  506;  Penal  Laws, 

Carter  v.  Hawley,  Wright  (Ohio)  74;  Where  an  act  required  that  a  cogni* 

Leighton  v.  Walker,  9  N.  H.  59.  zance  should  be  given  in  writing  at- 

The  penalty  for  failing  to  return  a  tested  by  two  witnesses,  and  a  subse- 
marriage  certificate  was,  under  the  old  quent  act  made  the  cognizance  valid  if 
law,  five  dollars  for  each  month  of  de-  in  writing  but  made  no  mention  of 
fault.  By  a  later  law,  the  penalty  was  witnesses,  this  silence  was  held  to  re- 
fixed  at  from  five  to  one  hundred  dol-  peal  by  implication  the  provision  which 
lars  for  such  failure,  and  was  held  to  required  them.  Cumberland  v.  Cope- 
impliedly  repeal  the  earlier  law.  State  land,  i  H.  &  C.  194 ;  Jeffreys  r.  Booscv, 
V,  Horsey,  14  Ind.  185 ;  State  z\  Pierce,  4  H.  L.  943;  Kyle  7* Jeffreys,  3  Macq.6ii. 
14  Ind.  302.  8.  In   Com.  zf,  6odshaw,  13  Ky.  L- 

Where  an  act  made  it  actionable  to  Rep.  572,  an  act  requiring  that  what 

sel  la  pirated  copy  of  a  work  with  knowl-  remained  of  the  jury   fund  after  the 

edge  that  it  was  pirated,  and  the  sub-  trustee  had  paid  the  jurors,  should  be 

sequent  act  contained  a  similar  provt-  paid  into  the  state  treasury,  was  held  to 

•ion,  but  without  any  mention  of  guilty  repeal  a  prior  act  requiring  the  trustee 

knowledge,  it  was  held  that  the  earlier  to  pay  the  balance  to  the  auditor. 
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subject.*  And  if  the  co-existence  of  two  sets  of  affirmative  pro- 
visions would  be  destructive  of  the  object  for  which  the  later  set 
was  passed,  or  if  the  same  right  would  be  made  dependent  on 
conflicting  conditions,*  the  earlier  set  would  be  impliedly  repealed 
by  the  later.' 

b.  By  Act  Covering  Same  Subject— (i)  In  General. — Where 
two  acts  are  not  in  express  terms  repugnant,  but  the  later  act 
covers  the  whole  subject-matter  of  the  earlier,  not  purporting  to 
amend  it,  and  plainly  shows  that  it  was  intended  as  a  substitute 
for  the  earlier,  it  will  operate  as  a  repeal  thereof,*  though  all  the 

1.  People    V.    Lytle,    i    Idaho    143 ;  the  property  of  charter-forfeited  banks. 

Druggist  Cases,  85  Tenn.  449.  and  a  subsequent  act  directed  a  sale  of 

If  a  subsequent  statute  requires  the  the  same  debts  and  property  in  a  pre- 

same,  and  more  than  a  former  statute  scribed  mode,  it  was  held  that  there 

prescribed,  this  is  a  repeal  of  the  for-  was  a  direct  repugnance  between  the 

mer,  so  far  as  the  subsequent  statute  two  acts;  the  first  created  a  trustee,  the 

renders  more  necessary  than  the  first  latter  a  limited   agency ;  the    first  al- 

prescribed.    Gorham  i\  Luckett,  6  B.  lowed  a  discretion,  the  latter  was  per- 

Mon.  (Ky.)  154.  emptory;  the  two  laws  being  thus  in- 

Where  an  act  confers  no  new  and  consistent,  the  latter  was  held  to  pre- 

conflicting  right  or  duty,  but  merely  vail.   Commercial  Bank  v.  Chambers, 

prescribes    limitations    and    qualifica-  8  Smed.  &  M.  (Miss.)  i. 

tions  on  those  already  existing,  it  does  So  a  law  providing  that  certain  of- 

not  repeal  the  acts  conferring  the  pre-  ficials  should  fix  the  price  of  all  county 

vious  rights  and  duties.  Staats  v.  II ud-  advertising,  is  repealed  by  one  provid- 

son  River  R.  Co.,  4  Abb.  App.  Dec.  ing  that  the  county  advertising  must 

N.  Y.;  287;  Corwin  v.  New  York,  be  contracted  for  with  the  lowest  bid- 

etc..  R.  Co^  13  N.  Y.  42;  Chamberlain  der.      Journal    Pub.  Co.  v,   Whitney 

V.  Chamberlain,  43  N.  Y.  424.  (Cal.  1893),  32  Pac.  Rep.  237. 

a.  Gwinner  v.  Lehigh,  etc.,  R.  Co.,  Where  a  statute  provided  that  suits 

SsPa.  St.  126,  against  banking  companies  might  be 

8.  Herron  v.  Carson,  26  W.  Va.  62 ;  instituted  against  the  public  officer,  it 

Van  Steen  v.  Beatrice  (Neb.  1893),  54  was  held  to  take  away  by  implication 

N.  W.  Rep.677;  Commercial  Bank  v.  the  common- law  right  of  suing  the  in- 

Chambers,  8  Smed.  &  M.  (Miss.)   i;  dividual  members.  Steward  f. Greaves, 

Korah  v.  Ottawa,  32  111.  121;  83  Am.  10  M.  &  W.  711;  Chapman  v,  Milvain, 

Dec.   255:  Gibbons  v,  Brittenum,  56  5  Exch.  61;  Davison  7\  Farmer,  6  Exch. 

Miss.  232;  Green  v.  Rex,   1    App.  (H.  252;  O'Flaherty  v.  McDowell,  6  H.  L. 

L.)  513 ;  Roles  v.  Rosewell,  5  T.  R.  538;  Cas.  142. 

Lord  Cowley  v.  Byas,  5  Ch.  Div.  944;  The  monopoly  conferred  upon  the 
People  V.  Van  Nort,  64  Barb.  (N.  city  of  New  Orleans  of  keeping  pow- 
Y.)  305.  der  magazines  in  the  state,  was  repealed 
Although  repeal  by  implication  is  to  the  extent  that  like  privileges  were 
not  favored,  and  is  not  allowable  save  conferred  upon  other  corporations  by 
where  the  inconsistency  is  plain  and  subsequent  enactments.  New  Orleans 
unavoidable,  vet  a  subsequent  statute  v.  Hoyle,  23  La.  Ann.  740. 
making  a  different  provision  on  the  4.  Hogane  v,  Hogane  (Ark.  1893), 
same  subject  is  not  to  be  construed  as  22  S.  W.  Rep.  167 ;  State  v,  Conkling, 
an  explanatory  act,  but  an  implied  re-  19  Cal.  501 ;  Sacramento  v.  Bird,  it 
peal  of  the  former  so  far  as  the  pro-  Cfal.  294;  Pierpont  v.  Crouch,  10  Cal. 
visions  are  incompatible  with  each  316;  Campbell  v.  Case,  i  Dakota  Ter, 
other.  People  v.  Van  Nort,  64  Barb.  17;  State  v,  Palmes,  23  Fla.  620;  An- 
(N.Y.)  205, ciViif^ Dash  T^  VfinKleeck,  drews  v.  People,  75  111.  605;  Hunt  v. 
7  Johns.  (N.  Y.)  477 ;  5  Am.  Dec.  291 ;  Chicago,  etc.,  R.  Co.,  20  111.  App.  283 
People  V.  Deming,  13  How.  Pr.  (N.  {rev'd  on  another  point  in  121  111, 
"•)44i'  638);  Eaton  v,  Graham,  11  111.  623; 
Where  one  act  of  the  legislature  di-  Devine  v.  Cook  County,  84  111.  590 ; 
rectedthe  appointment  of  trustees  to  Crowell  v,  Jaqua,  114  Ind.  246;  West- 
sue  for  and  collect  the  debts,  and  sell  em  Union  Tel,  Co.  v.  Brown  (Ind.)i  5 
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provisions  of  the  two  may  not  be  repugnant.*  But  there  must 
be  an  unmistakable  intent  manifested  on  the  part  of  the  legisla- 
ture to  make  the  new  act  a  substitute  for  the  old  and  to  con- 
tain all  the  law  on  the  subject ;  *  for  mere  similarity  in  the  pro- 
visions of  the  two  statutes  is  not  enough  to  effect  a  repeal,'  even 

West.  Rep.  66i ;    State  z\  Mason,  io8  R.  Co.,  34  Wis.  173;  Oleson  i*.  Green 
Ind.  538 ;  Dowdell  v.  State,  58  Ind.  333;  Bay,  etc.,  R.  Co.,  36  Wis.  383;  State  v. 
State  r.  Studt,  31  Kan.  245;   Gorham  Campbell,  44  Wis.  538;  Smith  v.  Eau 
V,  Luckett,  6  B.  Mon.  (Ky.)  146;  State  Claire,  78  Wis.  457;  State  r.  Carbon 
V.  King,  12   La.  Ann.  593;   Bartlet  v.  Hill  Coal  Co.,  4  Wash.  422;  Mansfield 
King,   12  Mass.  536;  7  Am.   Dec.  99;  v.  First  Nat.  Bank  (Wash.  1893),  3^ 
Weeks  r.  Walcott,  15  Gray  (Mass.)  54;  Pac.  Rep.  7S9;  King  v.  Cornell,  106  U. 
Com.  V,  Cooley,  10  Pick.  (Mass.)  39;  S.  395;  Red  Rock  x\  Henry,  106  U.  S. 
Ellis   V,   Paige,    1    Pick.    (Mass.")    45;  596;   Fisk  z\  Henarie,  142  U.  S. 459; 
Nichols  v.  Squire,  5  Pick.  (Mass.)  168;  Dist.  of  Columbia  v.  Hutton,  143  U.  S. 
Shannon  v.  People,  5  Mich.  88;  Brei-  27;  Tracy  v.  Tuffly,  134  U.  S.  207;  U. 
tung  V.  Lindauer,  37  Mich.  217;   Ex  S.  v.  Tynen,  11  Wall.  (U.  S.)  88;  Mur- 
/or/^McDaniel  (Miss.  1890,8  So.  Rep.  dock  v,  Memphis,  20  Wall.  (U.  S.)  590; 
645;  Clay  County  v.  Chickasaw  County,  U.  S.  f.  Barr,4  Sawy.(U.  S.)  254;  Nor- 
64  Miss.  534;  Swann  zk  Buck,  40  Miss,  ris  v,  Crocker,  13  How.  (U.  S.)  429; 
268;  State  I'.  Rogers,  10  Nev.  319;  21  Daviess  v,  Fairbairn,  3  How.  (U.  S.) 
Am.  Rep.  738;  Young  v.  Kansas  City,  636;  Rex  v.  Cator,  4  Burr.  2026;  Rex 
etc.,  R.  Co.,  33  Mo.  App.  519;   Berk-  v.  Davis,  i  Leach  C.  C.  306. 
Bhire  v.  Missouri  Pac.  K.  Co.,  28  Mo.        Provisions  of  the  former  law  not con- 
App.  225 ;  Thorpe  v.  Schooling,  7  Nev.  tained  in  the  latter,  will  be  presumed 
15;  Wakefield  v.  Phelps,  37  N.  H.  295  ;  to   have    been   intentionally  omitted. 
Brome   v,  Cuming  County,  31   Neb.  In  re  Wheelock  (Supreme  Ct.).  3  N. 
362  ;  State  I'.  Benton,  33  Neb.  834 ;  State  Y.  Supp.  890;  In  re  Alexander  (Su- 
V,  Jersey  City,  40  N.  J.  L.  257 ;  Bracken  preme  Ct.),  3  N.  Y.  Supp.  892. 
T/.  Smith,  39  N.  J.  Eq.   169;   McCartin         1.  Excelsior   Petroleum  Co.  r.  Em- 
V.  Traphagen,  43  N.  J.  Eq.  323 ;  Indus-  bury,  67  Barb.  (N.  Y.)  261 ;  Dexter,  etc^ 
trial  School  Dist.  v.  Whitehead,  13  N.  Plank  Road  Co.  v,  Allen,  16  Barb.  (X. 
J.  Eq.  290;   Reinhardt  7'.  Fritzsche,  69  Y.)   15;  State  f.  Studt,  31    Kan.  245; 
Hun  (N.  Y.)   565;    People  v.  Jaehne,  Dist.  of  Columbia  v,   Hutton,  143  U. 
103  N.  Y.  182  ;  People  v.  Carr,  36  Hun  S.  18;  Bartch  v,  Meloy  (Utah,  1S93),  33 
(N.  Y.)488;  Dexter,  etc..  Plank  Road  Pac.   Rep.  694;  Rogers  v.  Watrous,  8 
Co.  V.  Allen,  16  Barb.  (N.  Y.)  15;  Ex-  Tex.  62;  58  Am.  Dec.  100;   Sullivan  v. 
celsior  Petroleum  Co.  v,  Embury,  67  People,  15  111.  233;  Leighton  ?'.  Walker, 
Barb.  (N.  Y.)  261 ;  Cromwell  r.  Mac-  9  N.  H.  59;  Com.  v.  Kimball,  21  Pick. 
Lean,  123N.  Y.4S5;  Heckman  7'.  Pink-  (Mass.)   376;    Harrison    v.  Walker,  i 
nev,  81  N.  Y.  215  ;  Horton  v.  Cantwell,  Ga.  32.     See  cases  in  preceding  note. 
108  N.  Y.  255;  Anderson  v.  Anderson,         2.  States.  Kirk, 53  Ark.  337.  Where. 
112  N.  Y.  104;  In  re  New  York  Insti-  for  the  purpose  of   preventing  frauds 
tution,  etc.,  121  N.  Y.  234;   People  f.  against   the  revenue   laws,   the  pow- 
Gold,  etc..  Tel.  Co.,  98  N.  Y.  78;  Little  ers  given  custom  officers  are  embod- 
t;.  Cogswell,  20  Oregon  345 ;  Philadel-  led     in    complicated     and    numerous 
phia  I'.  Congers  (Pa.  1892), 24  Atl.  Rep.  provisions,   a   later    law    giving  new 
675;  Com.  V.  Cromley,  i  Ashm.  (Pa.)  powers  and  providing  for  new  modes 
179;  Johnston's  Estate,  33  Pa.  St.  515;  of  procedure  is  not  presumed  to  re- 
Philadelphia  V.  Kates,  150  Pa.  St.  30;  peal  the  earlier  ones,  but  "the  most 
Harold   v.  State,   16   Tex.   App.    157;  natural  if  not  necessary  implication  in 
Stebbins   v.  State,   22   Tex.  App.  32;  all  such  cases  is  that  the  legislature  in- 
Rogers  v.  Watrous,  8  Tex.  62 ;  State  v.  tended  the  new  laws  to  be  auxiliary  to 
Horan,  11  Tex.  144;  Stirman  v.  State,  and  in  aid  of  the  purposes  of  the  old 
21  Tex.  734;   Bartch  v,  Meloy  (Utah  laws,  even  when  some  of  the  cases pro- 
1890),  32  Pac.  Rep.  694 ;  Farr  v.  Brack-  vided  for  may  equally  be  within  the 
ett,  30  Vt.  344 ;  Lewis  v.  Stout,  22  Wis.  reach  of  each."     Story,  J.,  in  Wood  f. 
234;  Burlander  v.  Milwaukee,  etc.,  R.  U.  S.,  16  Pet.  (U.  S.)  363. 
Co.,  26  Wis.  76;  Simmons  v.  Bradley,        3.  Robinson  zk  Rippey,  11 1  Ind.  112. 
37  Wis.  689;  Moore  v.  Superior,  etc.,  See  Powers  v,  Shepard,  48  N.  Y.  540. 

486 


Bap«al.  STA  TUTES.  ImpUed. 

though  the  similarity  may  be  such  as  to  cause  confusion  or  incon- 
venience.* 

Even  where  the  later  statute  covers  the  whole  ground  of  the 
earlier,  if  there  is  an  expressed  declaration  of  intention  against  a 
repeal  by  implication,  the  courts  will  let  both  acts  stand  and  con- 
strue them  as  instituting  two  separate  systems  of  accomplishing 
the  same  object,*  unless  such  a  construction  is  impossible.*  And 
where  the  revisory  statute  declares  what  effect  it  is  intended  to 
have  upon  the  former,  only  such  effect  can  be  given  to  it.* 

(2)  Revisions, — The  general  rule  that  where  a  statute,  not 
merely  cumulative  of  the  common  law  or  of  previous  statutes, 
and  not  made  to  cure  the  deficiencies  thereof,  is  designed  to  create 
a  new  and  independent  system,  and  to  dispose  of  the  whole  sub- 
ject of  legislation,  it  is  the  only  law  upon  that  subject  and  with- 
out an  express  repealing  clause  displaces  the  old  rules  and  stat- 
utes,^ has  been  almost  universally  applied  to  codes  and  revisions.* 
In  some  instances  however  their  repealing  effect  has  been  lim- 

1.  Robinson  v.  Rippey,  in  Ind.  112;  la  Mass.  536;  7  Am.  Dec.  99;  Goode- 
Waldo  V.Bell,  13  La.  Ann. 329;  Mitch-  now  v.  Buttrick,  7  Mass.  140;  Ashley, 
ell  V.  Duncan,  7  Fla.  13 ;  Raudebaugh  Appellant,  4  Pick.  (Mass.)  23  ;  Com.  x;, 
V.  Shelley,  6  Ohio  St.  307;  State  v,  Cooley,  10  Pick.  (Mass.)  39;  Ellis  v. 
Berry,  12  Iowa  58;  Wilson  v.  S"horick,  Paige,  i  Pick.  (Mass.)  45;  Nichols  v, 
21  Iowa  332.  Squire,  5  Pick.  (Mass.)  168;  Berkshire 

So  in  the  case  of  remedial  laws  where  v.  Missouri  Pac.  R.  Co.,  28  Mo.  App. 

a  new  remedy  or  mode  of  proceeding  225 ;  Young  v,  Kansas  City,  etc.,  R. 

is  authorized  without  an  express  repeal  Co.,  33  Mo.  App.  509;  Clay  County  v, 

of  a  former  one  relating  to  the  same  Chickasaw  County,  64  Miss.   534;  E% 

matter,  it  is  to  be  regarded  as  merely  parte   McDaniel   (Miss.  1891),    8  So. 

cumulative,  creating  a  concurrent  rem-  Rep.  645  ;  Brome  v.  Cuming  County, 

edy  and  not  as  abrogating  the  former  31  Neb.  362 ;  Wakefield  v.  Phelps,  37 

mode  of  procedure.     Raudebaugh   v.  N.  H.  295;   Dexter,  etc..   Plank   Road 

Shelley,  6  Ohio  St.  306.    See  infra,  Co.  v.  Allen,  16  Barb.  (N.  Y.)  15  ;  State 

^y&W\\Ry  Remedies,  x'.  Rogers,  10  Nev.  319;  21  Am.   Rep. 

2.  Robinson  t;.  Rippey,  III  Ind.  116;  738;  Little  f.  Cogswell,  20  Oregon, 
Ex  parte  Yerger,  8  Wall.  (U.  S.)  105  ;  345;  Giddings  v.  Cox,  31  Vt.  607 ;  Farr 
Hurst  V.  Samuels,  29  S.  Car.  476.  v,  Brackett,  30  Vt.  344;   State  v,  Car- 

8.  Deisner  v,  Simpson,  72  Ind.  435.  bon  Hill  Coal  Co.,  4  Wash.  422 ;  Lewis 

4-  Patterson  v.  Tatum,  3  Sawy.  (U.  v.  Stout,  22  Wis.  234;  Burlanderr.  Mil- 

S.)  164.  In  this  case,  the  act  itself  pro-  waukee,  etc.,  R.  Co.,  26  Wis.  76;  Sim- 

vided  that  such  provisions  of  the  ear-  mons  v,  Bradley,  27  Wis.  689 ;  Moore 

lier  act  as  were   inconsistent  with  it  v,   Superior,  etc.,  R.  Co.,  34  Wis.  173; 

were  to  be  repealed,  and  it  was  held  Oleson  v.  Green  Bay,  etc,  R.  Co.,  36 

that  only  the  inconsistent  provisions  Wis.  383 ;    State  t*.  Campbell,  44  Wis. 

were  repealed.                                    '  538;  Smith  v.  Eau  Claire,  78  Wis.  457 ; 

6.  Barker  i^.  Bell,  46  Ala.  221.  Rex  r.  Cator,  4   Burr.   2026;   Rex  v. 

«.  Barker  v.  Bell,  46  Ala.  221;  Pulas-  Davis,  i  Leach  C.  C.  306. 

ki  County  v.  Downer,  10  Ark.   588 ;  Wherever  the  legislature  of  Maine 

Sacramento  v.  Bird,  15  Cal.  294 ;  Pier-  appear  to   have   revised  the  subject- 

pont  I'.Crouch,  10  Cal.  316;  State  v,  matter  of  any  statutes  of  3/aj.«ffcA«j^//j 

Conkling,  19  Cal.  501 ;  Campbell   v,  and  enacted  such  provisions  as  they 

Case,  1  Dakota  Ter.  17;  State  1?.  Palmes,  deemed  suitable  to  the  wants  of  the 

23  Fla.  620;  Andrews  v.  People,  75  111.  people  of  this  state,  the  former  statutes 

^S;  Eaton  v.    Graham,    11  111.  622;  are  to  be  considered  as  no  longer   in 

Illinois,  etc.,  Canal  v.  Chicago,  14  111.  force,  though  not  expressly  repealed. 

334 'i  Hunt  v.  Chicago,  etc.,  R.  Co.,  20  Towle  v.  Marrett,  3  Me.  22 ;   14  Am. 

\  ^PP-    282 ;   reversed  on   another  Dec.  206. 

point  in  121  IlL  638;  Bartlet  v.  King,  The  implication  of  repeal  is  equally 
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ited  to  those  matters  embraced  in  the  old  law  which  are  omitted 
in  the  new,*  or  to  cases  where  there  is  a  manifest  repugnancy  be- 
tween the  old  and  new  laws.^ 

(3)  By  Amendments  *'So  as  to  Read*' — A  statute  re-enacting  a 
former  statute  and  providing  that  certain  sections  thereof  shall  be 
amended  *'  so  as  to  read  as  follows/*  repeals  all  contained  in  the 

sections  of  the  original  act  not  re-enacted,'    The  same  rule  has 

as  strong  in  the  case  of  the  revision  of  Blackburn  v.  Walpole,  9  Pick.  (Mass.) 

the  common  law  by  statute.    Com.  v,  97;  Stafford  v.  Creditors,    11  La.  Aon. 

Dennis,  105  Mass.  162,  citing  Com.  v.  470;  Pingree  v,  Snell,  42  Me.  53.    And 

Cooley,  10  Pick.  (Mass.)  37;  Com.  v,  the  rule  is  the  same  though  the  omis- 

Marshall,  n  Pick.  (Mass.)  350;  Lakin  sion  is  caused  bj  accident;  it  belongs 

V.  Lakin,  2  Allen  (Mass.)  45-  to  the  legislature  to  supply  it.  Combined 

But  a  mere  change  of  phraseology  in  Saw.,  etc.,  Co.  v.  Flournoy  (Va.  1892), 

the  revision  of  statutes  will  not  impli?  14  S.  £.  Rep.  976;  Buck  v,  Spofford,  31 

edly  repeal  the  old  law,  unless  it  ap-  Me.  36. 

pearsthat  such  was  the  intention  of  the  2.  Lyon  v.  Fisk,  i  La.  Ann.  456. 

legislature.     In   re   Brown,  21  Wend.  8.  People  v.  McNulty,  93  Cal.  437; 

(N.  Y.)  316;  Theriat  v.  Hart,  2  Hill  State  v.  IngersolU  17  Wis.  634;  Good- 

(N.  Y.)  380.  no  r.  Oshkosh,  31  Wis.  127;  Chapin  v. 

This  general    rule  of    construction  Crusen,  31  Wis,  209;  Stater.  Andrews, 

will  not  govern  in  a  case  where  the  20  Tex.  230 ;  Barton  z\  Moscow  School 

statute  that  revises  the  old  law  clearly  Dist.   (Idaho  1892),  29  Pac.  Rep.  43; 

indicates  that  the  parts  of  the  former  Denver,  etc.,  R.  Co.,  v.  Crawford,  11 

act  which  are  not  inconsistent  with  it,  Colo.  598;  State  v,  Duval  County,  23 

are  not  to  be  repealed.     Lewis  r.  Stout,  Fla.   483;    Druggist  Cases,  85  Tenn. 

32  Wis.  236.  449;   Blakemore  v,  Dolan,  50  Ind.  194.; 

It  was  not  intended  by  the  legisla-  Longlois  v.  Longlois,  40  Ind.  60; 
ture  of  Kentucky  that  the  acts  adopt-  Moore  t\  Mausert,  49  N.  Y.  332;  Pee- 
ing the  civil  and  criminal  codes  should  pie  v.  Montgomery  County,  67  N.  Y. 
repeal  the  general  statutes  or  any  part  109 ;  Mosby  v,  St.  Louis,  etc.,  Ins.  Co., 
thereof,  except  where,  as  expressly  pro-  31  Gratt.  (Va.)  629;  McRoberts  r. 
vided  for  in  the  repealing  sections  of  Washburne,  10  Minn.  23 ;  Gossler  v. 
both,  the  general  statutes  come  within  Goodrich,  3  CliflF.  (U.  S.)  71 ;  Breitung 
the  purview  of  those  acts.  Com.  v,  v.  Lindauer,  37  Mich.  217;  State  v. 
Watts,  84  Kv.  544.  Wish,  15  Neb.  448. 

The  act  adopting  the  Alabama  Code  A  statute  enacted  "in  lieu"  of  an- 

of   1886,  expressly  provided  that  '*  no  other  has  a  similar  effect.    Steamboat 

act  passed  at  the  present  session,  1886,  Co.  v.  Collector,  18  Wall.  (U.  S.)  478; 

J887,  of  the  general  assembly,  shall  be  Gossler  v.  Goodrich,  3  Cliff.  (U.  S.)7i; 

repealed  or  affected  in  any  manner  by  Griggs  v.  Guinn,  29  Abb.  N.  Cas.  (N. 

the  adoption  of  this  code."  And  though  Y.)  144;  In  re  Prime's  Estate,  136  N. 

the  commissioners  were    required  to  Y.  347;    Mortimer   v.  Chambers,  63 

incorporate  all  the  acts  of  that  session  Hun  (N.  Y.)  335. 

•'amending  sections  of  the  code  of  1876,"  See  infra^  this  title.  Repeal  and  Re- 

it  was  held  that  a  failure  on  their  part  enactment^  for  the  effect  on  portions  of 

to  so  incorporate  a  part  of  the  jury  law  the  prior  statute  which  are  re-enacted 

of  1887  would  not  have  the  effect  of  re-  without  change  in  the  later  one. 

pealing  that  act,  as  the  requirement  Where,  in  an  amendatory  act,  the 

was  merely  directory.     South  v.  State,  amendments   to  be  made  were  mere 

86  Ala.  617.  substitutions  of  words  which  were  spec- 

1.  Georgia,  etc.,  R.  Co.  v,  Kirkpat-  ified  and  stated  to  be  inserted  **so  as 

rick,  35  Ga.  144;  State  z^  Judge,  37  La.  to  make  the  section  read  as  follows," 

Ann.  581 ;  Bracken  z\  Smith,  39  N.  }.  and  in  the  recital  of  the  sections  as 

Eq.  172;  Combined  Saw,  etc.,  Co.  ?».  amended  a  clerical  error  was  made,  the 

Flournoy  (Va.  1892),  X4S.  E.  Rep. 976;  error  was  disregarded  and  held  not  to 

citing  Ellis   v.  Paige,  i  Pick.  (Mass.)  operate   as  a   repeal  of   the  original 

45;  Buck  V.  Spofford,  31  Me.  36;   Be-  statute.  State  v.  Stillman,  81  Wis.  128. 

dell  t;.  Janney,  9  111.  207.  See  also  Rut-  When  an  amendment  does  not  change 

land  V.  Mendon,  i  Pick.  (Mass.)  154;  the  originallaw,  but  simply  adds  some- 
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been  applied  to  revisions  of  previous  laws,  but  this  has  been 
touched  upon  in  a  previous  section  of  this  article.^ 

c.  By  Removing  Reason  of  Law. — Where  the  object  and 
reason  for  which  a  statute  was  passed  is  removed  by  a  later  en- 
actment, there  is  an  implied  repeal  of  the  former  statute.^  But 
the  mere  removal  of  some  of  the  evils  provided  against  in  the 
original  statute,  does  not  operate  to  repeal  it.' 

d.  Implied  Repeals  Not  Favored — Reconciliation. — Re- 

peals  by  implication  are  not  favored  *  and  will  not  be  decreed, 

thing  to  it,  the  amendatorj  law  will  8.  Alexandria  v.  Dearmon,  2  Sneed 

not  operate  as  a  repeal  of  the  former  (Tenn.)  104. 

one.    Alexander  v.  State,  9  Ind.  337 ;  4.  W jman    v,   Campbell,    6     Port. 

State  V.  Miller,  58  Ind.  399.  (.\la.)  219;  31  Am.  Dec.  677;  Horton 

1.  See  5«/rfl,  this  \\t\ey  Revisions.  v.  Mobile  School  ComVs,  43  Ala.  598; 

S.  Hayw^ard  v.  Gunn,  82  111.  385;  Riggs  r.  Brewer,  64  Ala.  282 ;  Parker 
Castner  r.  Walrod,  83  111.  171;  affirm-  v.  Hubbard,  64  Ala.  203;  Kinney  r. 
iji^  Emerson  v.  Clayton,  32  111.  493;  Mallory,  3  Ala.  626;  Abernathy  v, 
znd  oferru/ifi^  Morrison  v.  Norman,  State,  78  Ala.  411;  Herr  v.  Seymour, 
47  111.  477;  and  Noble  r.  McFarland,  76  Ala.  270;  Cook  v.  Meyer,  73  Ala. 
51  111.  226;  Enos  r.  Buckley,  94  111.  458;  580;  Jackson  v.  State,  76  Ala.  26;  U. 
Gei«en  r.  Heiderich,  104  III.  537;  Kibbe  S.  t'.  Crawford,  47  Fed.  Rep.  561 ;  State 
V.  Ditto,  93  U.  S.  674;  Cameron  v.  v.  Watts,  23  Ark.  304;  People  v,  San 
Smith,  50  Cal.  303 ;  Ong  r.  Summer,  X  Francisco,  etc.,  R.  Co.,  28  Cal.  358; 
Cin.  Super.  Ct  (Ohio)  424;  Brown  v.  Merrill  v,  Gorham,  6  Cal.  41;  In  re 
Cousens,  51  Me.  302  ;  Thicknesse,  H.  Yick  Wo,  68  Cal.  294;  58  Am.  Rep.  13; 
&  W.  219;  Weldon  v.  Neil,  51  L.  T.  Scofield  v.  White,  7  Cal.  400;  Crosby 
N.  S.  289;  Lowe  V.  Fox,  15  Q^  B.  Div.  v.  Patch,  18  Cal.  439;  Home  for  In- 
667.  In  these  cases,  it  was  held  that  ebriates  v.  Reis,  95  Cal.  142  ;  Saguache 
exemptions  granted  to  married  women  County  z\  Decker,  to  Colo.  149; 
on  account  of  their  coverture  were  im-  Schwenke  v.  Union  Depot,  etc.,  R. 
pliedly  repealed  and  removed  by  the  Co.,  7  Colo.  512;  Erwin  v.  Moore,  15 
married  women's  acts  enabling  women  Ga.  361 ;  Conner  v.  Southern  Express 
to  sue  and  be  sued,  and  hold  property  Co.,  37  Ga.  397  ;  Central  R.  Co.  v.  Ham- 
as men.  But  this  effect  has  been  de-  ilton,  71  Ga.  461;  Montgomery  v. 
nied  in  other  jurisdictions.  McLaugh-  Board  of  Education,  74  Ga.  41 ;  Hard- 
lin  V.  Spengler,  57  Miss.  818;  State  v.  ing  v.  Rockford,  etc.,  R.  Co.,  65  111.  98; 
Smith,  83  N.  Car.  306;  State  r.  Trout-  East  St.  Louis  v.  Maxwell,  99  111.  443 ; 
man, 72  N. Car.  551 ;  Hershyr.  Latham,  Hunt  f.  Chicago,  etc.,  R.  c5o.,  121  111. 
42  Ark.  305.  644;  Barr  v.  People,  103  111.  112;  Chi- 

In  Ne-oj    York  the   provision    that  cago  7/.  Quimby,  38  111.  278 ;  Card  t;. 

coverture  is  an  exemption  has  been  McCaleb,  69  111.  317;  Holton  v.  Daly, 

specifically  repealed.     Acker  v.  Acker,  106  111.  139;  McDonough   County  r. 

81  N.  Y.  143.     See  Clarke  x\  Gibbons,  Campbell,  42   III.  490;   Hyde  Park  v 

83  N.  Y.  107.     But  prior  thereto  it  had  Oakwoods  Cem.  Assoc,  119   111.  141; 

been  held  that  the  exemption  was  im-  Hume  v.  Gossett,  43  111.  297 ;  People 

pliedly  repealed.     Ball  v,  BuUard,  52  v.  Barr,  44  111.   198;  Tyson  v,  Postle- 

Barb.  (N.  Y.)  141,  though  the  doctrine  thwaite,  13  111.  728 ;  Bruce  v.  Schuyler, 

vas  questioned.     Clark  r.  McCann,  18  9  111.  221;  46  Am.  Dec.  447 ;  Covington 

Hun  (N.  Y.)   13;  Dunham  v.  Sage,  52  v.  East  St.  Louis.  78  111.  548;  Fowler 

N.  Y.  229.  T'.  Pirkins,  77  111.  371;  Butz  r.  Kerr, 

A  statute  which  prohibited  bottomzy  123  111.  659;  Lichtenstein  x\  State,  5 

loans  by  Englishmen  to  foreigners  on  Ind.  162 ;  Blain  v,  Bailey,  25  Ind.  165 ; 

foreign  ships  engaged  in   the  Indian  Coghill  r.  State,  37  Ind.  iii;  Pennsyl- 

trade,  was  held  to  have  been  silently  vania  Co.  r.  Dunlap  (Ind.  1887),  13  N. 

repealed  by  the  subsequent  enactments  E.  Rep.  403;  Indianapolis  Water  Works 

which  put  an  end  to  the  monopoly  of  v,  Burkhart,  41    Ind.  364 ;  Carver  r. 

the  East  Indian  Company  and  threw  Smith,  90  Ind.  222;  46  Am.  Rep.  210; 

its  trade  open  to  foreign  as  well  as  to  Hamlyn  v,  Nesbit,  37   Ind.  284 ;  State 

British  ships.    The  India,  Br.  &  L.  321.  v.  Cooper,  114  Ind.  12;  Robinson  v. 
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Rippey,  III    Ind.   xia;    Evansville  v.  County,  103  N.  Y.  541;  Harrington  r. 
Summers,  108  Ind.  189;  Casey  v,  Har-  Rochester,  10  Wend.  (N.  Y.)  550;  Peo- 
ned,  5  Iowa  i ;  State  v.  Berry,  12  Iowa  pie  v.  Van  Nort,  64  Barb.  (N.  Y.)  205; 
58;  Burke   z\    Jeffries,   20   Iowa   145-,  People  v.  Deming,  i  Hilt.  (N.Y.) 271; 
Cole  r.  Jackson  County,  ix  Iowa  552;  Williams  v.  Potter,  2  Barb.  (N.  Y.)  316; 
Baker    x\   Steamboat    Milwaukee,   14  Van  Rensselaer  t;.  Snyder.  9  Barb  (N. 
Iowa  214;   Snell  v.  Dubuque,  etc.,  R.  Y.)  302;  State  v.  Wood8ide,9  Ired.(N. 
Co.,  78  Iowa    588;    Central    Iowa   R.  Car.)  49(6;  State  r.  Sutton,  100  N.  Car. 
Co.  V.  Board  of  Supervisors,  67  Iowa  474;  Robbinsr.  State,  8  Ohio  St.  131; 
199;   Ament  v,  Humphrey,  3  Greene  Buckingham  v.  Steubenville,  etc.,  R. 
(Iowa)    255;    Stephens   v,   Ballou.  27  Co.,  lo  Ohio  St.  25;  Ludlow  v.  John- 
Kan.  594;    /»  re  Hall,   38  Kan.  670;  ston,  3  Ohio   553;   Cass   v.   Dillon,  2 
Com.  V.  Mason, 82  Ky.  256;  Elizabeth-  Ohio  St.  607;  Ex parieY&n  Hagan,  25 
town,  etc.,  R.  Co.  v.  £lizabethtown,  12  Ohio  St.  426;  Gillette  v.  Sharp,  7  Nev. 
Bush  (Ky.)  233;  Brown  v.  Miller, 4  T.  J.  245;  Street  v.  Com.,  6  W.  &  S.  (Pa.) 
Marsh.  (Ky.)  474;  Peyton  v,  Moseley,  209;  Morris  v.  Delaware,  etc..  Canal, 4 
3  T.  B.  Mon.  (Ky.)77;  Hebert's  Succes-  W.  &  S.  (Pa.)  461 ;  Walter's  Appeal,  70 
sion,  5  La.  Ann.  121 ;  Nixon  v.  Piffet,  Pa.  St.  392;  Erie  v,  Bootz,  72  Pa.  St 
16  La.  Ann.  379;  Desban  i'.  Pickett,  16  196;  Rhein  Bidg.  Assoc,  v.  Lea,  100  Pa. 
La.  Ann.  350 ;  Saul  t-.  His  Creditors,  5  St.  214 ;  Osborne  v.  Everitt,  103  Pa.  SL 
Martin  N.  S.  (La.)  569;  16  Am.  Dec.  421;  Harrisburg  r.  Sheck,  104  Pa.  St 
212;  Gee  f.  Thompson,  11  La.  Ann.  657;  ^3;  Brown  v.  Philadelphia  County,  21 
Collins  V.  Chase,  71  Me.  434;  People  v.  Pa.  St.  43;  State  v.  Alexander,  14 Rich. 
Grand  Rapids,  etc.,  Road  Co.,  64  Mich.  (S.Car.)  247;  Greely  f.  Jacksonville,  17 
618;  People  V.  Gustin,  57  Mich.  407;  Fla.  174;  Stingle  t,-.  Nevel,9  0regon62; 
Breitung  v.  Lindauer,  37  Mich.  217;  Hockaday  v,  Wilson,  i   Head  (Tenn.) 
Brown  V.  McCormick,  28  Mich.  215;  113;    Furman    t^   Nichol,    3    Coldw. 
Ryan's  Case,  45   Mich.   173;   State  v,  (Tenn.)  432;  Smith  r.  Hickman, Cooke 
Archibald,  43  Minn.  328;  Kerlinger  v.  (Tenn.)    330;  Cate  v.   State,  3  Sneed 
Barnes,  14  Minn.  s26;McAfee  7'.  South-  (Tenn.)  120;  Buchanan  i'.  Robinson,  3 
ern  R.  Co.,  36  Miss.  669; Planters'  Bank  Baxt.  (Tenn.)  147 ;  Walker  v.  State,  7 
V.  State,  6  Smed.  &  M.  (Miss.)  628;  Tex.   App.  245;    32    Am.  Rep.   595; 
White  f.  Johnson,  23  Miss.  68;  Com-  Thouveninv.  Rodrigues,  24  Tex.  46S; 
mercial  Bank  v.  Chambers,  8  Smed.  &  Napier  v,  Hodges,  31  Tex.  2S7;  Cain 
M.  (Miss.)  9;  Swann  v.  Buck,  40  Miss,  v.  State,  20  Tex.  370;  Selman  r.  Wolfe, 
268;  State  V.  Morrow,  26  Mo.  131;  State  27  Tex.  72  ;  Neil  v,  Keese,  5  Tex.  33; 
V.  Bishop,  41  Mo.  16;  State  v.  Draper,  ci   Am.  Dec.  746;  Rogers  t'.  Watrous, 
47  Mo.  29;   St.  Louis  r.  Independent  8  Tex.  62 ;  58  Am.  Dec.  100;  Stirman 
Ins.  Co.,  47  Mo.  146:  State  v.  Jaeger,  63  v.  State,  21  Tex.  734 ;  Gill  r.  State,  30 
Mo.  403; Pacific  R.  Co.  7'.  Cass  County,  Tex.   514;    Davies    v.   Creighton,    n 
53  Mo.  17;  State  v.  Bishop,  41  Mo.  16;  Gratt.  (Va.)  696;  Justice  r.  Com.,  Si 
Stater.  Macon  County  Ct.,  41  Mo.  453;  Va.  209;  Chesapeake,  etc.,  R.  Co.  r. 
State  V.  Severance,  55  Mo.  378;  Higgins  Hoard,  16  W.  Va.  270;  Conley  v.  Cal- 
f.  State,  64  Md.  419;  Dugan  r.  Gittings,  houn  County,  2  W.  Va.  416;  State  v. 
3  Gill  (Md.)  138;  43  Am.  Dec.  306;  Nay-  Cain,  8  W.  Va.  732  ;  Forqueran  r.  Don- 
lorr.  Field,  29  N.J.  L.  287;   Plum  v.  ally,  7   W.   Va.    114;    Atty.   Gen'I  r. 
Lugar,  49  N.  J.  L.  557;  State  t'.  Cham-  Brown,  i  Wis.  513;  Goodrich  r.  Mil- 
bersburg.  37  N.  J.  L.  258 ;  In  re  Ever-  waukee,  24  Wis.  422 ;  U.  S.  v.  Twentv- 
greens,  47  N.  Y.2i6;People  r.  St.  Law-  five  Cases  of  Cloths,  Crabbe  (U.S.) 
rence   County,  103  N.  Y.    541;    New  356;  Aspden's  Estate,  2  Wall.  Jr. (U.S.) 
York  t'.  Walker,  4  E.  D.  Smith  (N.Y.)  368,  Arthur  v.  Homer,  96  U.  S.  137; 
258;  Wallace  v.  Bassett,  41   Barb.  (N.  Red   Rock  v,  Henry,   106  U.  S.  596; 
Y.)  92;  Smith  V.  People,  47  N.  Y.  330;  Wood  v.  U.  S.,  16  Pet.   (U.  S.)  34^; 
Heckmann  v.  Pinkney,  6  Abb.  N.  Cas.  Harford  v,  U.  S.,  8  Cranch  (U.  S.)  109; 
(N.  Y.)  371;  Powers  v.  Shepard,  48  N.  Beals  v.  Hale,  4  How.  (U.  S.)  37;  Mc- 
Y.  540 ;  McCartee  v.  Orphan   Asylum  Cool  v.  Smith,  i  Black  (U.  S.)  459;  ^' 
Soc,  9  Cow.  (N.  Y.)  437 ;  18  Am.  Dec.  S.  v.  67  Packages,  17  How.  (U.  S.)  85; 
«;i6;New  York, etc.,  R. Co.  T'.  Delaware  U.S.t;. Walker,  22  How.  (U.S.)299;  IJ- 
County,  67  How.  Pr.  (N.  Y.)  5;  Catta-  S.  v.  100  Barrels  of  Spirits,  2  Abb.  (U. 
raugus  County  v.  Willey,  2  Lans.  (N.  S.)  305 ;  Furman  v.  Nichol,  8  Wall  (I. 
Y.)  427;  Bowen  v.  Lease,  5  Hill  (N.Y.)  S.)  44;  ^x/«r/eYerger,8  Wall.(U.S.} 
221 ;  Chamberlain  v.  Chamberlain,  43  85 ;  Henderson's  Tobacco,  11  Wall.(U. 
N.Y.  424;   People  v,  St  Lawrence  S.)  652;  Clay  County  v.  Society  for  Sav- 

490 


B^peaL                                         STATUTES.  ImpUed. 

unless  it  is  manifest  that  the  legislature  so  intended.^     As  laws 

are  presumed  to  be  passed  with  deliberation  and  with  full  knowl- 
edge of  all  existing  ones  on  the  subject,  it  is  but  reasonable  to 
conclude  that  in  passing  a  statute  it  was  not  intended  to  interfere 
with  or  abrogate  any  former  law  relating  to  the  same  matter,  un- 

ings,  104  U.  S.  579;  Louisiana  v,  Tay-  383;  Scales  v.  States,  47  Ark.  476;  58 
lor,  105  U.  S.  454 ;  Ex  parte  Crow  Dog,  Am.  Dec.  768;  State  v.  Morrow,  26  Mo. 
109  U.  S.  556;  Chew  Heong  v.  U.S.,  131 ;  Evernham  v,  Hulit,  45  N.  J.  L.  ^3  ; 
112  U.  S.  536;  Distilled  Spirits,  11  The  Louis  Olsen,  52  Fed.  Rep.  652; 
Wall.  (U.  S.)  365;  King  v.  Cornell,  106  provided  there  is  no  necessary  repug- 
U.  S.  395;  Tracy  v.  Tuffly,  134  U.S.  nance  between  such  remaining  sections 
207;  Dist.  of  Columbia  I'.  Hutton,  143  and  the  subsequent  statute.  Crosby  t\ 
U.  S.  18;  U.  S.  T'.  10,000  Cigars,  i  Patch,  18  Cal.  439.  A  mere  enum^ra- 
Woolw.  (U.  S.)  123;  Loker  f.  Brook-  tion  in  a  statute  of  certain  previous  pro- 
line, 13  Pick.  (Mass.)  343 ;  Goddard  v.  visions,  which  are  not  to  be  affected  by 
Boston,  20  Pick.  (Mass.)  407;  Snell  i\  it,  does  not  warrant  the  inference  that 
Bridgewater,  etc.,  Mfg.  Co.,  24  Pick,  all  existing  provisions  on  similar  sub- 
(Mass.)  296;  Haynes  v,  Jenks,  2  Pick,  jects  not  so  enumerated  are  repealed. 
(Mass.)  172;  New  London,  etc.,  R.  Co.  Burnham  v.  Onderdonk,  41  N,  Y.  425. 
V.  Boston,  etc.,  R.  Co.,  102  Mass.  3S9;  So  where  all  the  laws  of  a  specified 
Reg.  V,  St.  Edmunds,  2  Qi^  B.  84;  42  E.  class,  except  one,  were  specifically  re- 
C.  L.  583;  Foster's  Case,  11  Rep.  63a;  pealed,  and  it  was  evident  from  the 
Dobbs  ?■.  Grand  Junction  Water  Works  course  of  the  legislature  that  it  intended 
Co.,  9  0^  B.  Div.  158.  to  repeal  all  such  laws,  but  had  over- 

1.  McGruder  I'.  State,  40  Ala.  347;  looked  the   omitted  one,   it  w^as  held 

Tvson   r.   Postlethwaite,    13   111.   727;  that  this  law  was  also  repealed  by  im- 

Biain  r.  Bailey,  25  Ind.  165;  Indianapo-  plication.     New    York   v.    Broadway, 

lis  Water  Works  Co.  v.  Burkhart,  41  etc.,  R.  Co.,  12  Hun  (N.  Y.)  571. 

Ind.  364;  Robinson  v.  Rippey,  iii  Ind.  Acts  Passed  at  the  Same  Bessibn. — The 

112;  Lane  v.  Missoula  County,  6  Mont,  question  of  implied  repeal  is  one  of  in- 

473;  Thorpe  v.  Schooling,  7  Nev.  15.  tention,  and  where  tw^o  acts  are  passed 

See  Pacific  R.  Co.  v.  Cass  County,  53  at  the  same  session  of  the  legislature 

Mo.  17 ;  State  v.  Severance,  55  Mo.  37S.  on  the  same  subject  it  shows  an  intent 

There  is  a  strong  presumption,  where  that  one  is  not  repealed  by  the  other 

express    words   of  repeal  are  absent,  but  that  they  are  to  be  construed  to- 

\\\-M  the  legislature  had  no   intent  to  gether.     Curtwright  v.  Crow,  44  Mo. 

give  a  Interact  a  repealing  effect.  Plum  A  pp.  563;  State  v.  Clark,  54  Mo.  216; 

:.  Lugar,  49  N.  J.  L.  557.  Barton  f.  Moscow  School  Dist.  (Idaho 

A  repeal  will  not  be  implied  if  an  un-  1892),  29  Pac.  Rep.  43  ;  Com.jt'.  Hunt- 

c«/'mitutionaI  result  would  be  produced  ley  (Mass.  1892),  30  N.  E.  Rep.  1127. 

therebv.     Reid  r.  Smoulter,  128  Pa.  St.  Where  several  sections  of  a  statute 

y\.  No  repeal  of  existing  laws  in  ref-  were  repeated  in  a  later  one  passed  at 

erence  to  the  suppression   and  sale  of  the  same  session  of  the  legislature,  it 

intoxicating    liquors  was   intended  by  was  held   that   the  sections    repeated 

Ihe  adoption  of  the  fifth  amendment  to  were  not  repealed,  but  both  sets  stood, 

the    Maine    constitution    prohibiting  and  a  suspension  of  the  later  did  not 

the  manufacture,  sale,  etc.,  of  liquors,  suspend  the  earlier,  the  court  saying: 

Slate  V.  Dorr.  82  Me.  212.  "  It  is  hardly  to  be  presumed  that  the 

It  will  not  be  presumed  that  the  leg-  legislature  would  repeal  an  act  passed 

i?lature  intended  an   unjust  result  of  but  fourteen  days  before,  and  if  they 

the  repeal  of  a  law,  but  if  the  language  had  intended  to  do  so  they  would  prob- 

he  clear,  it  must  govern,  whatever  the  ably  have  said  so  in  some   appropriate 

result,  and    pending    interests  be  de-  language  and  would  not  have  left  it 

feated.  Calkins  I'.State,  14  Ohio  St.  232.  to  mere  inference."     Powers  v,  Shep- 

Where  an  act  repeals  expressly  a  par-  ard,  48  N.  Y.  540.     See  Cheezem  v. 

ticular  portion  or  section  of  another  act.  State,  2  Ind.  149;   Martindale  v.  Mar- 

this  shows  the  intention  of  the  legisla-  tindale,  lolnd.  566;  Alexander  v.  State, 

ture  to  allow  the  remaining  parts  of  the  9  Ind.  337 ;  Cordell  v.  State,  22  Ind.  i ; 

act  to  stand  unaffected.  Pursell  t;.  New  Gorley  v.   Sewell,    77   Ind.    319;    La 

York,  etc.,  Ins.  Co.,  42  N.Y.  Super.  Ct.  Grange  County  v.  Cutler,  6  Ind.  354. 
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less  the  repugnancy  between  the  two  is  not  only  irreconcilable,' 
but  also  clear  and  convincing  *  and  following  necessarily  from  the 
language  used,^  unless  the  later  act  fully  embraces  the  subject- 
matter  of  the  earlier  *  or  unless  the  reason  for  the  earlier  act  is 
beyond  peradventure  removed.*  Hence,  every  effort  must  be 
used  to  make  all  acts  stand,  and  if,  by  any  reasonable  construction, 
they  can  be  reconciled,  the  later  act  will  not  operate  as  a  repeal  of 
the  earlier.* 

It  is  frequently  found  that  the  conflict  between  two  statutes  is 
apparent  only,  as  their  objects  are  different,  and  when  the  lan- 


1.  Bowen  v.  Lease,  5  Hill  (N.  Y.)  5.  Sec  sufra^  this  title,  Removing 
225;  Adams  Express  Co  v.  Lexington,  Reason  of  Law, 

83  Ky.  657;    Com.  v,   Boone   County  •.  Lybbe  v.  Hart,  29  Ch.  Div.  15; 

Ct.,  02  Ky.  632;  State  v.  Babcock,  21  Parker  7».  Hubbard,  64  Ala.  203;  Iver- 

Neb.  599;  State  z'.  Bishop,  41   Mo.  16;  son  v.  State,  52   Ala.   170;   Riggs  v. 

State  f.   Macon   County  Ct.,  41  Mo.  Brewer,  64  Ala.  282;  MerriU  v.  Gor- 

453;  Ludlow  T'.  Johnston,  3  Ohio  553;  ham,  6  Cal.  41;   Hollenberger  v.  Peo- 

Dodge  V.  Gridley,   10  Ohio  St.   178;  pie,  9  Colo.  233;  Conner  r.  Southern 

Cass  V.  Dillon,  2  Ohio  St.  607;  Cog-  Express  Co.,  37  Ga.  397;  Barr  r.  Peo- 

hill  XK  State,  37  Ind.   iii ;   Hamlyn  v.  pie,  103  111.  no;  Wragg  v.  Penn  Tp., 

Nesbit,  37  Ind.  284;  Carver  v.  Smith,  94  111.  iij  34  Am.  Rep.  199;  Fowler  f. 

90  Ind.  222;  46  Am.  Rep.  210;  Gurney  Pirkins,  77  111.  271 ;  Perteet  r.  People, 

V,  St.  Paul,  36  Minn.    163;  Forqueran  65  111.  230;  Bruce  v.  Schuyler,  9  111. 

V.  Donnally,  7  "VV.  Va.  114;  Covington  221 ;  46  Am.  Dec.  447;  Mullen  v.  Peo- 

t'.  East  St.  Louis,  78  111.  548.  pie,  31   111.  444;  Cook  County  v,  Gil- 

2.  Lee  v,  Forman,  3  Mete.  (Ky.)  bert  (111.  1893),  33  N.  E.  Rep.  761; 
114;  House  V.  State,  41  Miss.  737;  Iver-  Roberts  z\  Fahs,  36  111.  268;  People  v. 
son  V.  State,  52  Ala.  170;  State  r.  Barr,  44  111.  198;  Harbin  f.  State  (Ind. 
Blend,  121  Ind.  514;  Com.  v.  Rumford  1893),  33  N.  E.  Rep.  635;  Ledgerwood 
Chemical  Works,  16  Gray  (Mass.)  231;  v.  State  (Ind.  1893),  33  N.  E.  Rep.  631; 
Orton  V.  Noonan,  29  Wis.  541.  Carver  v.  Smith,  90  Ind.  222;  46  Am. 

8.  Pratt  V.  Atlantic,  etc.,  R.  Co.,  42  Rep.  210;  Indianapolis  Water  Works 
Me.  579;  Richards  v.  Patterson,  30  Co.  r.  Burkhart,  41  Ind.  364;  Blain  r. 
Miss.  583;  Lucas  County  v.  Chicago,  Bailey,  25  Ind.  165;  De  Pauw  v.  New 
etc.,  R.  Co.,  67  Iowa  541.  Albany,  22  Ind.  204;  Ament  z\  Hum- 
That  two  acts  are  repugnant  in  prin-  phrey,  3  Greene  (Iowa)  255;  Cedar 
ciple  merely,  forms  no  reason  why  Rapids,  etc.,  R.  Co.  v,  Elsefler  (Iowa 
both  acts  may  not  stand.  Ex  parte  1892),  51  N.  W.  Rep.  27;  Elliott  r. 
Smith,  40  Cal.  419.  Lechname,  i  Kan.  126;  Brown  v.  Mil- 
One  statute  is  never  repealed  by  the  ler.  4  J.  J.  Marsh.  (Ky.)  474;  Graves  v. 
spirit  of  another.  Cass  v.  Dillon,  2  Graves,  10  B.  Mqn.  (Ky.)  31;  Nixon 
Ohio  St.  612.  See  State  r.  Cincinnati,  v,  Piffet,  16  La.  Ann.  379;  New  Or- 
19  Ohio  197.  leans  v.  Mechanics',  etc..  Bank,  15  La. 
4.  Dugan  7'.  Gittings,  3  Gill  (Md.)  Ann.  107;  State  v.  Callac  (45  La.  Ann.), 
138;  43  Am.  Dec.  306.  See  supra^  \2  So.  Rep.  119;  Chesapeake,  etc., 
this  title,  Removing  Reason  of  Law,  Canal  Co.  z\  Baltimore,  etc.,  R.  Co.,  4 
In  Chicago,  etc.,  R.  Co.  t;.  XJ.  S.,  127  Gill  &  J.  (Md.)  6;  State  v.  Mister,  5 
U.  S.  406,  Field,  }.,  said :  **The  second  Md.  11 ;  Billingslea  v,  Baldwin,  23  Md. 
act  will  not  operate  as  a  repeal  merely  85 ;  Com.  v,  Herrick,  6  Cush.  (Mass.) 
because  it  may  repeal  some  of  the  pro-  465 ;  Pratt  v,  Atlantic,  etc.,  R.  Co.,  43 
visions  of  the  first  and  omit  others  or  Me.  579;  People  v,  Gustin,  57  Mich, 
add  new  provisions.  In  such  cases,  the  407 ;  State  7'.  Archibald,  43  Minn.  328; 
later  act  will  operate  as  a  repeal  only  Richards  v,  Patterson,  30  Miss.  583; 
when  it  plainly  appears  that  it  was  in-  Commercial  Bank  v.  Chambers.  S 
tended  as  a  substitute  for  the  first  act.  Smed.  &  M.  (Miss.)  9;  White  v.  John- 
.  .  .  It  may  be  merely  affirmative  son,  23  Miss.  68;  Planters'  Bank  v, 
or  cumulative,  or  auxiliary."  See  State  State,  6  Smed.  &  M.  (Miss.)  628;  Shel- 
ls. Donnelly,  20  Neb.  214.  ton  v.  Baldwin,  26  Miss.  443;  State  f. 
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guage  of  each  is  restricted  to  its  own  object  they  run  in  parallel 

lines  without  meeting ;  *  or  the  later  act  can  be  construed  as  a 

Macon  Countj  Ct^  41  Mo.  453;  State  previous  act.  Staats  xk  Hudson  River 
r.  Bishop.  41  Mo.  16;  Jackson  v.  Wash-  R.  Co.,  4  Abb.  App.  Dec.  (N.  Y.)  287. 
iogton  County,  34  Neb.  680;  Lawson  Where  the  legislature  passed  two 
V.  Gibson,  18  Neb.  137;  State  r.  Bab-  acts  at  the  same  session,  the  first  re- 
cock,  21  Neb.  599;  State  v.  Blake,  35  lating  to  the  subject-matter  of  a  for- 
N.  J.  L.  208;  Reinhardt  v.  Fritzsche,  mer  statute,  and  the  second  expressly 
69  Hun  (N.  Y.)  565;  Williams  v.  Pot-  repealing  all  of  the  former  statute,  ex- 
ter,  2  Barb.  (N.  Y.)  316;  Kilbourne  v.  cept  one  section,  the  first  of  these  two 
Sullivan  County,  62  Hun  (N.  Y.)  210;  acts  should  not  be  regarded  as  a  repeal 
New  York,  etc.,  R.  Co  v,  Delaware  by  implication  of  the  whole  of  the  for- 
County.  67  How.  Pr.  (N.  Y.)  5;  Peo-  mer  statute  inclusive  of  the  section  ex- 
ple  V.  St.  Lawrence  County,  103  N.  Y.  cepted  in  the  second  act.  Curtwright 
541 ;  Kingsland  i*.  Palmer,  52  N.  Y.  t/.  Crow,  44  Mo.  App.  566. 
83;  Im  re  Evergreens,  47  N.  Y.  216;  Where  the  original  act  fixed  a  tax 
Chamberlain  r.  Chamberlain,  43  N.  upon  the  privilege  of  standing  jacks, 
Y.  424;  State  7'.  Massey,  103  N.  Car.  and  also  a  penalty  for  the  exercise 
356;  State  V.  Custer,  65  N.  Car.  339;  thereof  without  a  license,  and  a  later 
Ludlow  V,  Johnston,  3  Ohio  553 ;  Win-  statute  changed  the  tax  and  provided  a 
ter  r.  Norton,  i  Oregon  42  ;  McLaugh-  remedy  for  its  collection,  but  was  silent 
lin  T'.  Hoover,  i  Oregon  31 ;  Street  v.  as  to  the  penalty,  it  was  held  that  the 
Com.,6  W.  &  S.  (Pa.)  209;  Morris  v.  two  acts  were  not  inconsistent.  Cate 
Delaware,  etc.,  Canal,  4  W.  &  S.  (Pa.)  v.  State,  3  Sneed  (Tenn.)  120. 
461;  Shtnn  V,  Com.,  3  Grant's  Cas.  A  statute  concerning  "  idle  and  dis- 
(Pa.)  loe;  Wayne  County^s  Appeal,  4  orderly  persons*'  is  not  repealed  by 
W.N.  C.  (Pa.)  411;  Com.  r.  Erie  R.  one  having  similar  but  inconsistent  pro- 
Co.,  98  Pa.  St.  127;  In  re  Contested  visions  concerning  "  vagrants."  Com. 
Election,  86  Pa.  St.  392;  Williamsport  v,  Norton,  13  Allen  (Mass.)  550. 
V,  Brown,  84  Pa.  St.  438 ;  Erie  v.  Bootz,  An  act  prohibiting  any  public  officer 
72  Pa.  St.  196;  Dickinson  v.  Dickin-  from  appropriating  funds  collected  in 
ion,  61  Pa.  St.  401 ;  Fisher  v.  Bald-  one  year  to  demands  which  arose  in  a 
ridge  (Tenn.  1892),  19  S.  W.  Rep.  227;  previous  year,  is  not  an  implied  repeal 
W^ker  V.  State,  7  Tex.  App.  245;  32  of  a  previous  act  directing  that  pro- 
Am.  Rep.  595;  Forqueran  v.  Donnally,  ceeds  of  a  certain  tax  shall  be  applied 
7  W.  Va.  114;  Atty.  Gen'l  v.  Brown,  to  pay  past-due  claims.  The  two  arc 
I  Wis.  513;  U.  S.  V.  Tynen,  11  Wall,  not  inconsistent.  The  later  act  only 
(U.  S.)  88;  Dist.  of  Columbia  v.  Hut-  denies  to  the  executive  officers  power 
ton,  143  U.  S.  18.  to  employ,  in  their  own  discretion,  all 

I.  Street  v.  Com.,  6  W.  &  S.  (Pa.)  public  funds  to  pay  past  due  claims. 

309;  McFate's  Appeal,  105  Pa.  St.  323;  State  v.  Smith,  8  S.  Car.  127. 

Hamden  r.  Gould,  126  Mass.  411 ;  Gil-  Where  certain  counties  were  given 

ion  t'.  Emery,  11   Gray  (Mass.)  430;  the  right  to  issue  bonds  to  aid  in  the 

McQuade  v.  O'Neil,  15  Gray  (Mass.)  construction  of  any  railroad  running 

51;  77  Am.  Dec.  350;  Ely  v.  Cash,  15  through  them,  upon  a  vote  of  a  major- 

M.  &  W.  617  ;  Dean  of  Ely  v.  Bliss,  2  ity  of  the  legal  voters,  and  by  a  subse- 

Dc  G.  M.  &  G.  459;  Reg.  v.  Everett,  1  quent  act  certain  other  counties,  in- 

El.  k  Bl.  273 ;  72   E.  C.  L.  273;  Adey  eluding  one  of  the  former,  were  given 

V.  Trinity    House,  22   L.   J.  Q^,  B.  3;  a  similar  authority  upon  a  vote  by  the 

Grant  v.  Ellis,  9  M.  &  W.  113;  Man-  majority  of  the  legal  voters,  '*and  a 

ning  V.  Phelps,  10  Exch.  59;  W  right  t'.  majority  of  the  supervisors,"  it  was  held 

Lee  (S.  Dak.  1893),  55  K.  W.  Rep.  931.  that  it  being  the  manifest  intention  of 

Anew  law  simply  giving  application  the  legislature  to  provide  for  two  dif- 

and  direction  to  the  prior  general  law  ferent  roads,  the  latter  statute  did  not 

does  not  repeal  it.    State  v.  County  repeal  the  former.     Red  Rock  v.  Hen- 

^^•1  53  Mo.  128;  and  a  statute  which  ry,  106  U.  S.  596. 

<k)es  not  take  away  any  right  or  im-  A  statute  giving  the  right  of  action 

pose  any  substantially  new  duty,  but  for  compensatory  damages  to  the  sur- 

regulates,with  additional  requirements,  viving  husband,  wife,  child  or  parent, 

a  duty  imposed  by  a  previous  act,  is  or  any  person  whose  life  is  lost  by  neg- 

Qotto  be  deemed  inconsistent  with  the  ligence  or  carelessness  of  the  proprie- 
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tors,  etc.,  of  any  railroad,  steamboat,  66 ;  Jackson  v.  State,  1*2  Ga.  i ;  Shatr  t . 
etc.,  is  not  necessarily  abrogated  by  a  Macon,  21   Ga.  280;  Wooley   t\  Wat- 
subsequent    constitutional     provision  kins   (Idaho,  18S9),  22  Pac.  Rep.  102; 
making  every  person,  corporation,  etc.,  Louisville,  etc.,  R.  Co.  v.  East  St.  Louis 
that  may  commit  a  homicide  through  (111.  1S90),  25  N.  E.  Rep.  962;   Tyson 
willful  act  or  omission,  responsible  in  v,  Postlethwaite,  13  111.  727.     In  this 
exemplary  damages  to  the  surviving  case  a  later,  law  was  passed  in  ignor- 
husband,  widow,  or  heirs  of  the  de-  ance  of  an  earlier,  the  former  confer- 
ceased.     There   is  no  positive  repug-  ring  a  less  benefit.     State  v,  Barbec,  3 
nancy  between  the  enactments.   Gohen  Ind.  258;  Cordell  r.  State,  22  Ind.  i ; 
V,  Texas  Pac.  R.    Co.,  2  Woods  (U.  Blain  V.Bailey,  25  Ind.  165;  State  v. 
S.)  346.  Donehy,  8  Iowa  396;  Baker  r.  Steam- 
Where  a  statute  prescribed  for  the  boat  Milwaukee,  14  Iowa  2i|;  Com.  v. 
doing  of  a  particular  act,  a  penalty  to  Duff,  87  Ky.  586;   Moore  v.  Miller,  i 
be  recovered  in  a  civil  action  by  the  Litt.  (Ky.)  356;  Graves  v.  Graves,  10 
person  injured  thereby,  and  a  subse-  B.  Mon.  (Ky.)  31;  Christian   County 
quent  statute  made  the  performance  of  Ct.  v.  Smith  (Ky.  1890),  13  S.  W.  Rep. 
the  same  act  a  criminal  offense,  it  was  276;  Commercial  Bank  v,   Markham, 
held  that  the  two  statutes  were  not  re-  3  La.  Ann.  698;  State  v.  Judge,  5  La. 
pugnant,  and  that  the  first  was  not  re-  Ann.   518;    Albert    xk   Brewer,  9  La. 
pealed  by  the  later  one.     Mobile,  etc.,  Ann,  64;  New  Orleans  v.  Mechanics, 
R.  Co.  V.  Steiner,  61  Ala.  559.  etc.,  Bank,  15  La.  Ann.  107;  St.  Mar- 
The    right    which    a    non-resident  tin  r.  New  Orleans,  14  La.  Ann.  113; 
plaintiff  had  by  one  act  to  bring  suit  State  v.  Le  Bourgeois  (La.   1893),  12 
by  a  "long"   summons  without    first  So.    Rep.  360;   Dolan    p.  Thomas,  I3 
giving  security  for  costs,  is  not  taken  Allen  (Mass.)  421 ;  Com.  v.  Worces- 
away  by  a  subsequent  act  permitting  ter,  3  Pick.  (Mass.)  462;  Com.  r.  Nor- 
him  to  bring  suit  by  a   "short"  sum-  ton,  13  Allen   (Mass.)  550;  Shear  v. 
mons  on  giving  security  for  costs.  Os-  Columbia,  14  Fla.  146;  People  r.  Ma- 
borne  T'.  Everitt,  103  Pa.  St.  421.  haney,  13   Mich.  481-,  Green  r.  Com^ 
An  act  which  declares  that  the  ex-  12  Allen  (Mass.)  155;  State  r.  Bishop, 
pense  of  publication  of  the  notice  of  41    Mo.  16;    State  v.  Vernon  County 
tax  sale  shall  not  "  exceed  "  the  sum  of  Ct.,  53  Mo.  128 ;  Gaston  v,  Merriara,33 
$2    for**  each  newspaper"  so  publish-  Minn.   271;    Maple   Lake  x\  Wright, 
ing,   is  not  inconsistent  with  and  does  County,    12    Minn.    403;    Shelton    r. 
not  repeal  the  provision  of  a  prior  act  Baldwin,  26  Miss.  439;  House  r.  State, 
prescribing  the  total   amount  of   ex-  41  Miss.  737;  Crouch  r.  Hayes.  98  N. 
pense   for    that    purpose.     Crouch  v,  Y.   183;  People    v".   Harris  (Supreme 
Hayes,  98  N.  Y.  183.  Ct.),  7  N.  Y.   Supp.  773 ;   Powers  v. 
An  act  which  provides  one  course  of  Shepard,  48  N.  Y.  540 ;  Harlem  Bridge, 
proceeding:  for  the  habitual  neglect  to  etc.,  R.  (io.  v.  Southern  Boulevard  R. 
send  a  child  to  school,  does  not  conflict  Co.,  41  Hun  (N.  Y.)  553;  Kilbourne  r. 
with  another  which  provides  a  different  Sullivan  County  (Supreme  Ct.),  16  N. 
mode  of  proceeding  for  a  neglect  which  Y.  Supp.  507;  State  f.  Storey  County, 
was  not  habitual  but  occasional  only,  i7Nev.  96;    State  v.  Cunningham,  72 
and  both   therefore  can  stand.     In  re  N.  Car.  469;  Hodge  t'.  Hodge,  72  N. 
Murphy,  2  Q^  B.  Div.  397;  Rx  parte  Car.   616;  Cramer   xk    Milwaukee.  18 
Attwater,  5  Ch.  Div.  27.  Wis.  257;  Jones  v,  St,  Onge,  67  Wis. 
The  following  cases  will  serve  as  ex-  520;  Raudebaugh  x*.  Shelley,  6  Ohio 
amples  in  which  it  has  been  held   that  St.  307;    State    x>.    Board    of  Public 
there  is  not  such  inconsistency  or  re-  Works,  36  Ohio  St.  409;  Cass  r.  Dil- 
pugnancy  as  to  repeal  the  earlier  statute  Ion,  2  ()hio  St.  607;  Winter  r.  Norton, 
by  implication :     Turner  xk  State,  40  i  Oregon   42 ;   Moyer  t'.  Gross,  2  Pa. 
Ala.   21;    Campbell  v.  State,  46  Ala.  St.  171;  Com.  x\  Collis,  loPhila.  (Pa.) 
116;  Lillensteine  x\  State,  46  Ala,  498;  430;  Dick's   Appeal,   106  Pa.  St  589; 
Iverson  v.  State,  52  Ala.  170;  Roberts  Drew   x\   Com.,   i   Whart.  (Pa.)  279; 
V.  Pippen,  75   Ala.    103;  Fulghum  v,  Malloy  t-.  Com.,    115  Pa.  St.  25;  State 
Roberts,  75  Ala.  341 ;  Coats  v.  Hill,  41  xk    Young,   30   S.    Car.   399;   State  v. 
Ark.  149;  State  v.  Kirk,  53  Ark.  337;  Smith,  8  S.  Car.  127;  State  t*.  Uurant, 
Shear    x\    Columbia   County,  14  Fla.  Harp.  (S.  Car.)  319;  State  r.  Beaufort 
146;  Hall  7'.  San  Francisco,  2bCal.  591;  (S.  Car.  1893),  17  S.  E.  Rep.  355;  Green 
Taylor  t;.  Palmer,   31  Cal.  240;    Cen-  v.  State,  28  Tex.  App.  493;  CainV. State, 
tral   Bank  v.  Kendrick,  Dudley  (Ga.)  20  Tex.  355.     In  this  case  subsequent 

494 


l«peaL  STATUTES,  ImpUed, 

modification  of  or  exception  to  the  earlier  one,*  thus  avoiding  all 
conflict  between  the  two. 

e.  Penal  Acts — (i)  In  General, — ^The  general  rules  relating 
to  implied  repeals  are  applicable  to  penal  statutes ;  so  where  two 
such  statutes  are  repugnant  in  any  of  their  provisions,  the  later 
will  be  held  to  repeal  the  earlier  to  the  extent  of  the  repugnancy  ;  * 
and  where  a  new  statute  covers  the  whole  subject-matter  of  an 
earlier  one,  and  adds  offenses  and  prescribes  penalties  different 
from  those  enumerated  in  the  old  law,  so  as  to  indicate  an  inten- 
tion to  substitute  the  new  law  for  the  old,  it  is  by  necessary  im- 
plication a  repeal  of  the  former  statute,  even  though  all  its  provi- 
sions be  not  repugnant.* 

recognition  was  held   to  rebut  inten-  twelve  months*  imprisonment  for  the 

tion  to  repeal.  Gohen  v.  Texas  Pac.  R.  same  offense. 

Co.,  2  Woods  (U.  S.)  346;   Red  Rock  Where  an  act  which  was  an  offense 

V.  Henry,  106  U.  S.  596.  at  common  law  is  declared  to  be  an  of- 

1.  State  V.  Bishop,  41  Mo.  16;  Riggs  fense  by  statute,  and  a^  punishment  is 

V.  Pfister,  21  Ala.  469.  provided  for  it,  the  common  law  is  re- 

Where  an  act  fixed  the  yearly  salary  pealed  by  implication.  State  f.Boogher, 

of  a  public  official  at  one  sum,  and  a  71  Mo.  631 ;   State  v,  Duncan,  16  Lea 

later  general  appropriation  act  appro-  (Tenn.)  79. 

priated  to  satisfy  it  for  a  specified  year  Same  Object  as  WeU  as  Subject. — To 

a  less  sum,  on  an  appeal  from  an  order  effect  the  repeal  of  an  earlier  act  the 

refusing  a  mandamus  to  compel  the  subject  thereof  must  be  treated  and 

payment  of  the  larger  sum  the  order  both  statutes  enacted  to  accomplish  the 

was  affirmed,  two  judges  sitting;  the  same  object.     U.  S.  v.  Claflin,  97  U.  S. 

reason  of  one  judge  being  that  the  acts  546;  Stockwell  v.  U.  S.,  13   Wall.  (U, 

were  inconsistent,  that  of  the  other,  S.)  531;  Coghill  v.  State,  37  Ind.  iii; 

that  while  not  inconsistent  the  later  Com.  v,  Gardner,  11  Gray  (Mass.)  447; 

act  modified  the  earlier  for  the  year  in  State  v.  Grady,  34  Conn.  118;  Cate  v. 

question,  but  that  the  excess  over  the  State,  3  Sneed  (Tenn.)  120.     See  also 

appropriation  was  due  awaiting  a  later  Shoemaker  v.  State,  20  N.  J.  L.  163 ; 

appropriation.       State  v.  Brewer,  64  Walker  v.  State,  7  Tex.  App.  257 ;  3a 

Ala.  287.  Am.  Rep.  595. 

3.  Com.  V.  Gardner,  11  Gray  (Mass.)  In  Gray  v.  Cookson,  16  East  13,  an 

438;  Com.  V.  Wyman,  12  Cush.  (Mass.)  act  which  empowered  justices  to  com- 

237;  Mongeon  v.  People,  55  N.  Y.  613;  mit  for  a  month  an  apprentice  guilty 

Stater.  Miller,  58  Ind.  399;  State  t;.  of  any  misconduct  in  his  service,  was 

Hamblin,  4  S.  Car.  t ;  State  v.  Grady,  held  not  to  be  repealed  by  a  later  one, 

34  Conn.  118;  Fraser  v,  Alexander,  75  which  empowered  them  to  compel  an 

Cal.  147.  apprentice,  who  absented  himself,  to 

In  Gormond  v.   Hammond,   28  Ga.  make   compensation   for  his  absence, 

85,  it  was  said:    "It   is   a   rule,   that  and    committed    him,   in   default,   for 

where  there  are  two  statutes  imposing  three  months.    The  object  of  the  first 

a  penalty  for  the  same  offense,  and  the  act  was  to  punish  the  apprentice,  while 

penalty  imposed  by  the  one  is  no-  the  that  of  the  later  was  to  compensate  the 

same  as  that  imposed  by  the  other,  the  master. 

later  statute  repeals  the  earlier,  the  in-  3.  Rex  v,  Cator,  4  Burr.  2026;  Rex  v. 
tention  to  inflict  two  punishments  for  Davis,  i  Leach's  C.  C.  306;  Michell  v. 
the  same  offense  being  a  thing  not  to  Brown,'  i  E.  &  E.  267 ;  102  E.  C.  L.  267; 
he  imputed  to  the  legislature."  In  re  Baker,  2  H.  &  N.  319;  Robinson 
In  Rex  r.  Cator,  4  Burr.  2026,  it  was  v,  Emerson,  4  H.  &  C.  355;  Hender- 
held  that  a  former  statute  inflicting  a  son  zk  Sherborne,  2  M.  &  W.  236;  Par- 
penalty  of  one  hundred  pounds  and  ry  v.  Croyden  Commercial  Gas,  etc., 
three  monthsMmprisonment  on  persons  Co.,  15  C,  B.N.  S.  568;  109  E.  C.  L. 
enticing  away  artificers,  was  repealed  566;  Nichols  z\  Squire,  5  Pick.  (Mass.) 
by  a  subsequent  statute  inflicting  a  168;  Com.  v.  Kimball,  21  Pick.  (Mass.; 
penalty  of  five  hundred  pounds  and  373;  States.  Whitworth, 8  Port.  (Ala.) 
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But,  as  in  the  case  of  statutes  generally,  repeals  by  implication 
are  not  favored,  and  if  the  statutes  cah  stand  together  consist* 
ently,  there  is  no  repeal.*     As  there  is  no  repugnancy  in  several 

434;    state  V,  Grad J,  34  Conn.   1 18 ;  the  intent  of  the  legislature.    See  also 
Mitchell  V,  Duncan,  7  Fla.  13 ;  Gor-  State  v.  Norton,  23  N.  J.  L.  41 ;  Jen- 
mond  V.  Hammond,  28  Ga.  85 ;  Adams  nings  v.  Com.,  17  Pick.  (Mass.)  82. 
V.  Ashby,  2    Bibb  (K7.)  96;  State  f.        1.  This  question,  like  others  in  con- 
Horsey,  14  Ind.  185;  State  v.  Pierce,  struction,  must  be  governed  bj  the  in- 

14  Ind.  302;  Johns  7'.  State,  78  Ind.  332;  tention  of  the  legislature;  and  when 
41  Am.  Rep.  577;  Dowdell  t;.  State,  58  it  is  evident  that  no  repeal  was  in- 
ind-  333 ;  Peru,  etc.,  R.  Co.  v.  Brad-  tended,  no  such  eflfect  will  be  given  to 
shaw,  6Ind.  146;  Wagoner  v.  State,  90  the  statute.  U.  S.  v,  i  Case  of  Hair 
Ind.  504;  State  f.  Pike  County,  104  Pencils,!  Paine  (U.  S.)  400;  Ex  parte 
Ind.  123;  Phillips  t;.  Lewis,  109 Ind. 63;  Osborn,  24  Ark.  479;  Sifried  z\  Com., 
State  V.  Wells,  112  Ind.  245;  Engle  v.  104  Pa.  St.  179;  State  r.  Miller,  58Ind. 
State,  97  Ind.  122 ;  Sullivan  v.  People,  399;  Walker  xk  State,  7  Tex.  App.  246: 

15  111.  233;  Com.  V.  Jones,  10  Pa.  Co.  32  Am.  Rep.  595. 

Ct.   Rep.  611;    I    Pa.  Dist.   Rep.  29;        Repeal  by  implication  of  penal  stat- 

Heckman  v,  Pinkney,  81   N.  Y.  215;  utes  is  no  more  favored  than  of  other 

Hartung  v.  People,  22  N.  Y.  95  ;  U.  S.  statutes.     People  r.  Gustin,  57  Mich. 

V,  Tynen,  ii  Wall.  (U.  S.)  8S;  U.  S.  v.  107;  State  v.  Alexander,  14  Rich.  (S. 

Irwin,  5  McLean  (U.S.)  178;  Norris  Car.)  247. 
V.  Crocker,  13  How.  (U.  S.)  429.  In  Dolan  t/.Thomas,  12  Allen  (Mass.) 

In   Norris  t'.  Crocker,  13  How.  (U.  421,  it  was  held  that  a  statute  imposing 

S.)  429,  the  court  said  :  **As  a  general  a  penalty  of  a  certain  fine  and  minimum 

rule,  it  is  not  open  to  controversy  that  term  of  imprisonment  for  a  first  offense, 

where  a  new  statute  covers  the  whole  was  not  repealed  by  a  8ut>sequent  statute 

subject-matter  of    an    old    one,  adds  providing  that  on  conviction  of  such  an 

oftenseft  and  prescribes  different  penal-  offense,  the  court  might,  in  its  discre- 

ties  from  those  enumerated  in  the  old  tion,  impose  the  penalty  either  of  a  fine 

law,  the  former  is  repealed  by  implica-  or  imprisonment,  where  the  offender 

tion,  as  the  provisions  of  both  cannot  proved,  to  the  satisfaction  of  the  court, 

stand  together."  that  he  had  not  before  been  convicted 

In  Com.  r.  Kelliher,  12  Allen  (Mass.)  of  a  similar  offense.     The  statutes  were 

480,  it  was  held  that  a  statute  which  re-  not  inconsistent.    The  court,  speaking 

quired  every  owner  or  keeper  of  a  dog  of  the  later  statute,  said  :  '*  It  is  obvi- 

to  cause  it  to  be  annually  registered,  ous  that  this   provision   is  applicable 

numbered,  described  and  licensed,  in  only  to  a  certain  class  of  cases." 
the  office  of  the  clerk  of  the  city  or        In  People  v,  Gustin,  57  Mich.  407,  it 

town  wherein  he  resided,  and  imposed  was  held  that  a  statute  which  punished 

a  penalty  for  keeping  a  dog  contrary  the  keeping  of  houses  of  ill  fame  by  a 

to  its  provisions,  was   repealed   by  a  fine  of  three  hundred  dollars  or  a  year's 

subsequent  statute  which  required  such  imprisonment,  was  not  repealed  by  an 

owner  or  keeper  to  have  the  dog  an-  act  which  classed  that  offense  as  disor- 

nually  registered  in  the  ofiice  of  the  derly  conduct  and  punished  it  b\  a  fine 

clerk  of  the  city  or  town   where  the  of  fifty  dollars  or  three  months'  im- 

dog  was  kept,  but  imposed  no  penalty  prisonment;  and  it  was  said  that  such 

for  keeping  a  dog  contrary  to  its  pro-  a  result  was  not  within  the  legislative 

visions.  intention.  Cooley,C.  J.,  said  :  "A  change 

In  Com.  T'.  Cooley,  10  Pick,  (Mass.)  in  a  statute  specially  aimed  at  disor- 

37.  it  was  held  that  where  a  statute  has  derly    persons,    as     such,    affords  no 

revised  the  whole  subject,  made  that  ground  for  an  interference  of  anything 

a  qualified  offense  which  was  one  ab-  to  change  the  statute  for  the  punish- 

•  solutely   before,  and  limited  the  time  ment  of  keepers  of  houses  of  ill  fam*. 

for  prosecution   and  degree  of   pun-  as  such.*' 

ishment,  and  where  the  same  purpose  In  State  v.  Alexander,  14  Rich.  (S. 
is  to  be  accomplished,  that  of  restrain-  Car.)  247,  it  was  held  that  an  act  mik- 
ing the  offense  by  punishment,  the  ing  it  an  indictable  offense,  "willfully, 
statute  must  be  deemed  a  constructive  unlawfully  and  maliciously,  to  cut, 
repeal  of  the  common  law,  because  shoot,"  etc.,  any  horse,  was  not  repealed 
such  must  be  presumed  to  have  been  by  a  law  declaring  every  *'  willful  tres- 
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remedies  of  a  different  nature,  with  different  penalties,  they  may 
coexist.* 

(2)  By  Change  in  Nature  of  Offense. — Where  a  statute  alters  the 
quality  and  incidents  of  an  offense,  as  by  making  that  which  was 
a  felony  merely  a  misdemeanor,  or  vice  versa^  it  will  be  construed 
as  repealing,  by  implication,  the  old  law.* 

(3)  By  Change  in  Degree  of  Punishment, — Where  the  punish- 
ment is  altered  in  degree  but  not  in  kind,  the  later  statute  repeals 
by  implication  the  earlier  one,  so  far  as  they  are  inconsistent ;  as 
where  milder  punishment  is  provided  by  the  later  statute ;  *  so 

pass  "to  be  a  misdemeanor.  It  was  said  son,  4  H.  <fe  C.   355;  Rex  v.  Davis,  i 

that  an  offense  both  willful  and  mali-  Leach  C.  C.  271;  Reg.  t'.  Button,  12 

cious  contains  an  ingredient  which  is  Jur.  1017 ;  Rex  v,  Robinson,  2  East  P. 

not  to  be  found  in  one  which  is  willful  C.  iiio;    People  z\  Tisdale,   57   Cal. 

merely.  104;   Sherman  v.   State,   17  Fla.  888; 

1.  Rex  p.  Jackson,  Cowp.  297 ;  Hen-  Hayes  v.  State,  55    Ind.  99;  State  v. 

dersoD  v.  Sherborne,  2  M.  &  W.  236;  Hope,  15  Ind.  474;  State  v.  Upchurch, 

Stephens  v,  Watson,  i   Salk.  45;  Jen-  9  Ired.  (N.  Car.)  454;  Mongeoii  v.  Peo- 

nings  z\  Com.,   17  Pick.  (Mass.)   80;  pie,  55  N.  Y.  613;  U.  S.  r.  Tynen,  11 

Hastings  v.  Aiken,  i  Gray  (Mass.)  163;  Wall.  (U.  S.)  88. 

Crittenden  v.  Wilson,  5  Cow.  (N.  Y.)         In  State   v.  Upchurch,  9  Ired.  (N. 

16:;;  15  Am.  Dec.  463;  State  r.  Shaw,  Car.)  454,  Ruffin,   C.   J.   said:  "It  is 

8  Humph.  (Tenn.)  32,  perfectly  well  settled  as  a  rule  of  con- 

So  a  statute  which  provides  a  pen-  struction  that  if,   by  the   common  or 

alty  for  a  nuisance  does  not  take  away  statute   law,  an    offense  for    example 

the  common-law   method   of  abating  be  a  felony,  and  a  subsequent  statute, 

the  nuisance;   as  in  State  r.  Moffett,  by   an  enactment  merely   affirmative, 

1  Greene  (Iowa)  247,  a  statute  making  lessens  its  grade  or  mitigates  the  pun- 

it  a  penal  offense  to  injure  a  mill-dam  ishment,  the  latter  is  to  that  extent  an 

was  held  not  to  take  away  the  right  to  implied  repeal  of  the  former." 
abate  it  as  a  nuisance.     In  this  case,        8.  Potter's  Dwarris  673 ;  Atty.  Gen*l 

Kinney,  J.,  said:   "Nothing  is  better  v.  Lockwood,  9  M.    &  W.    391;   Rex 

settled,  as  a  general  rule,  than  that  the  x\  Cator,  4   Burr.   2026 ;  Rex  z\  Mc- 

addition  of  a  penalty  by  a  statute  or  a  Kenzie,  R.  &  R.,  C.  C.  429;   Hender- 

common-law  offense  is  merely  cumu-  son  t*.  Sherborne,  2  M.  &  W.  236;  Rex 

lative,  and  that  without  negative  words  v.  Heath,  2  East  P.  C.  609;  Michell  r. 

such   statutes    detract    nothing  from  Brown,  i  EL  &  El.  267;  102    E.  C.  L. 

remedies  formerly  allowed  by   law ;"  267 ;  Robinson  t-.  Emerson,  4  H.  &  C. 

citing  Renwick  v.  Morris,  3  Hill  (N.  353;  Smith  v.  State,  i  Stew.  (Ala.)  506; 

Y.)  621 ;  Wetmore  v.  Tracy,  14  Wend.  State  v.  Whitworth,  8  Port.  (Ala.)  434 ; 

(X.Y.)  250;  28  Am.  Dec.  525;  Salem  T.,  Gormond   r.   Hammond,   28  Ga.    87; 

etc,  Co.  r.  Hayes,  5  Cush.  (Mass.)  458;  State  v.  Daley',  29  Conn.  272;  Com.  v. 

Com.  V.  Ruggles,  10  Mass.  391;  Jen-  Wyman,  12  Cush.  (Mass.)  237  ;Nichols 

nings  V.  Com.,   17   Pick.  (Mass.)   80.  t-.  Squire,  5  Pick.  (Mass.)  168;  Com.  f. 

See  also  Coates  v.  New  York,  7  Cow.  Kimball, 21  Pick.  (Mass.)  376;Flaherty 

(K  Y.)  585;   Mills  V,  Hall,  9  Wend.  t'.  Thomas,  12  Allen  (Mass.)  428;  Peo- 

(X.  Y.)3i5;  24  Am.  Dec.  160;  State  pie  t\  Bussell,  59  Mich.  104;  State  v. 

•'.  Wilson,  43  N.  H.  475  ;  82  Am.  Dec.  Upchurch,  9  Ired.  (N.  Car.)  454. 
163;  State  V.  Wilkinson,  2  Vt.  480;  21         In  Nichols  t-.  Squire,  5  Pick.  (Maes.) 

Am.  Dec.  560.  16S,  it  was  held  that  a  statute   which 

InCate  r.  State,  3  Sneed  (Tenn.)  120,  imposed  a  penalty  for  unlawfully  sell- 
it  was  held  that  an  act  which  affixed  ing  lottery  tickets,  different  from  that 
a  privilege  tax  and  prescribed  certain  imposed  by  a  former  statute,  repealed 
measures  for  its  collection,  did  not  re-  that  statute.  And  the  court  said,  that 
peal  an  act  which  imposed  a  penalty  where  the  legislature  imposes  a  second 
for  the  exercise  of  said  privilege  or  penalty  for  an  offense,  whether  smaller 
license,  but  was  merely  cumulative.  or   larger  than   the   former  one,   the 

1  Michell  z\  Brown,  i  El.  &  El.  267;  former  is  repealed. 
102  E.  C.  L.  267;  Robinson  v.  Emer-        In  State  v.  Whitworth,  8  Port.  (Ala.) 
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also  where  the  punishment  is  increased.*  But  where  the  new 
statute  merely  provides  a  new  kind  of  punishment  or  a  change  in 
procedure,  without  a  change  in  the  degree  of  punishment,  no  such 
effect  will  be  allowed.* 

/.  General  and  Special  Laws. — See  supra,  this  title,  Private 
and  Special. 

434,  the  court  said:**  The  act  inhibiting  an  offense,  provided  for  by  a  former 

gaming,  covers  the  whole  ground  of  statute,  was  merely  a  change  in  the  pun- 

the  previous  statute,  so  far  as  the  keep-  ishment,  and  did  not  effect  a  repeal  of 

ing,  exhibiting,  carrying  on,  or  being  the  earlier  law. 

in  any  manner  interested  in,  any  gam-  Where  a    statute    merely    provides 

ing  table,  or  bank  whatever,   is  con-  punishment  for  a  common-law  offense, 

cerned,  and  includes  every  offense  con-  the  common-law  is  not  abrogated,  but 

nected  with  the  subject-matter;   and,  the  offense  is  still  a  common-law  of- 

as  it  provides  a  different,  and  in  some  fense,  the  punishment  only  is  changed, 

respects  a  milder,  punishment  for  these  State  r.  Daley,  29  Conn.  276;  Rex  r. 

offenses  than  the  previous  statutes,  it  Bridges,  8  East  53;  Williams  v,  Reg^ 

repeals  them  so  far  as  the  same  offenses  7  Q^,  B.  250;  53  E.  C.  L.  250. 

are  provided  to  be  punished  by  it."  1.  Carter  v.  Hawley,  Wright  (Ohio) 

So  in  Com.  t'.  Davis,  11  Gray  (Mass.)  74;  Nichols  v.  Squire,  5  Pick.  (Mass.) 
48.  a  statute  declaring  houses  of  ill  168;  Flaherty  v,  Thomas,  12  Allen 
fame  to  be  common  nuisances,  to  be  (Mass.)  428;  Buckallew  v.  Ackerman, 
regarded  and  treated  as  such,  and  that  8  N.  J.  L.48;  Leigliton  r.  Walker,  9N. 
any  person  convicted  of  keeping  any  H.  59;  People  r.Bussell,  59  Mich.  104. 
such  nuisance  shall  be  punished  by  im-  In  Buckallew  v.  Ackerman.  8  N.J. 
prisonment  not  exceeding  one  year,  or  L.  48,  a  statute  which  prohibited  an 
a  iine  of  not  more  than  $1,000,  was  held  act  and  imp>osed  a  penalty  of  ten  dol- 
to  repeal  a  former  statute  providing  lars,  was  held  to  be  repealed  by  a  sub- 
that  the  same  offense  should  be  pun-  sequent  statute  which  made  the  same 
ished  by  imprisonment  not  more  than  offense  indictable  and  the  offender 
two  years  or  by  fine  not  exceeding  $300.  liable  to  a  fine  of  twenty  dollars. 

In  Rex  V.  Cator,  4  Burr.  2026,  a  Stat-  In  Flaherty  v,  Thomas,  12  Allen 
ute  imposing  a  fine  of  one  hundred  (Mass.)  428,  a  statute  imposing  upon 
pounds  and  three  months'  imprison-  an  offense  the  penalty  of  a  fine,  or  im- 
ment  for  enticing  artificers  abroad,  was  prisonment  not  exceeding  one  year, 
held  to  be  repealed  by  a  subsequent  was  held  to  be  repealed  by  a  subse- 
statute  imposing  a  fine  of  five  hundred  quent  statute  containing  no  saving 
pounds  and  twelve  months'  imprison-  clause  as  to  offenses  already  commit- 
ment for  the  same  offense.  ted,  which  imposed  for  the  like  offense 

A  mere  change  in  the  degree  of  pun-  the  penalty  of  a  fine  and  imprisonment 

ishment  does  not  necessarily  have  the  for  not  less  than  three,  nor  more  than 

effect  of  repealing  the  whole  law,  but  twelve  months,unless  the  offender  shall 

only  affects  the  provisions  with  which  prove,  to  the  satisfaction  of  the  court, 

it  is  inconsistent.    As  in  Com.  v.  Wy-  that  he  has  not  before  been  convicted 

man,  12  Cush.  (Mass.)  237,  it  was  held  of  a  similar  offense;  in  which  case  he 

that  a  statute  substituting  for  the  pen-  •  may,  in  the  discretion  of  the  court,  b* 

alty  of  death  imprisonment  in  the  state  sentenced  to  be  punished  bv  imprison- 

prison  for  life  in  three  cases — treason,  ment  without  fine  or  by  fine  without 

rape,  and  arson — did   not   repeal   the  imprisonment. 

statute  concerning  arson,  but  merely  fi.  Rex  v.  Carlile,  3  B.  &  A.  161 :  5? 

the  repugnant  provisions  providing  the  E.  C.  L.  249;  Rex  z\  Wigg,  2  Salt 

death  penalty  for  the  offense.     In  this  460;  Stephens  r.  Watson,  i  Salk.  45- 

case,  the  later  statute  dealt  only  with  Rex  v.  Robinson,  2  Burr.  800;  Com.:, 

the  punishment   of    the    offense,   not  McKenney,  14  Gray  (Mass.)  i ;  Mitch- 

with  the  offense  itself,  and  to  that  ex-  ell  r.  Duncan,  7    Fla.    13;   Sifried  r. 

tent  only  could  the  earlier  statute  be  Com.,  104  Pa,  St.  i79;^*/ar/rOsborn, 

repealed.  24  Ark.  479;    U.  S.  r.  i    Case  of  Haii 

In  Turner  v.  State,  40  Ala.  46,  it  was  Pencils,  i  Paine  (U.  S.)  400.  See  Drue 

held  that  a  statute  which  provided  a  v.  Com.,  i  Whart.  (Pa.)  279. 

r.iitigated  alternative  punishment  for  When  a  statute  prohibits  an  act,  un- 
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4.  Effect — a.  GENERAL  Rules. — The  effect  of  a  repeal  is  the 
same  whether  it  is  accomplished  by  express  terms  or  results  from 
necessary  implication.^  The  time  from  which  a  repeal  takes  effect 
is  determined  by  the  general  rules  governing  the  time  of  the  tak- 
ing effect  of  statutes  generally,*  unless  the  terms  of  the  repealing 
act  or  the  surrounding  circumstances  show  the  intent  of  the  legis- 
lature to  be  otherwise.* 

der  a  penalty  to  be  enforced  by  an  in-  .      1.  Angel  v,  Hume,  17  Hun  (N.  Y.) 

dictment,   and    a   subsequent    statute  379;  People  t^.  Davis,  61  Barb.  (N.  Y.) 

gives  a  ^»//axn  action  for  such  penalty,  456;  Townsend  Savings  Bank  f .  Ep- 

the  latter  is  merely  cumulative  of,  and  ping,  3  Woods  (U.  S.)  391, 

does  not  repeal  the  remedy  given  by  Whether  a  specified  act  has  been  re- 

the  former  statute.     Bush  v.  Texas,  i  pealed  by  a  subsequent  one  is  a  judi- 

Tex.  455.  cial  question  to  be  determined  by  the 

In  Carter  v.  Burt,  12   Allen  (Mass.)  courts,  and  is   not  for  the  legislative 

424,  it  was  held  that  a  mere  change  in  branch  of  the  government  to  deter- 

the  locality  of  a  punishment  by  a  sub-  mine.  Dist.  of  Columbia 'c'.  Hutton,  143 

sequent    statute    did   not    repeal    the  U.  S.  27;  Postmaster  Gen'l  r.  Early,  12 

former  statute.     Bigelow,  C.  J.,  said:  Wheat.  (U.  S.)  136;  South  Ottawa  z\ 

*'In  legal  contemplation,  a  commit-  Perkins,  94  U.  S.  270;  U.  S.  t'.  Claflin, 

ment  to  a  house  of  correction  in  one  97  U.  S.  548. 

locality  for  a   specific  term  cannot  be  2.  See  supra^  this  title.  Time  of  Tak- 

regarded  as  a  higher  or  lesser  punish-  ing  Effect. 

ment  than  a  commitment  to  a  house  3.  When  an  act  repeals  another   in 

of  correction  in  another  county  for  the  whole  or  in  part,  and  substitutes  some 

same  period  of  time."  provision  or  provisions  in  lieu  of  those 

In  State  r.   Wilbor,   i  R.  I.  200;  36  repealed,  the  latter  remain  in  force  un - 

Am.  Dec.  .'45,  it  was  held  that  a  change  til  the  substituted  provision  or  provi- 

in  the  distribution  of  a  penalty  did  not  sions  come  into  operation.     Leyner  v, 

work  a  repeal.  State,  S  Ind.  490 ;  Rogers  v.  Vass,  6 

In  Shoemaker  v.  State,  20  N.  J.    L.  Iowa  405  ;  Spaulding  v.  Alford,  i  Pick. 

i>9.   Hornblower,   C.  J.,  said:  "That  (Mass.)  33;   McArthur  t/.  Franklin,  16 

the  legislature  should  add  to  a  penalty  Ohio  St.  193;  Moore  v.  Houston,  3  S. 

the  forfeiture  of  certain  property,  and  &  R.  (Pa.)  185;  Butcher  v.  Henderson, 

even  superadd  to  that,  fine  and  impris-  L.  R.,  3  Q[^  B.  338. 

onment,  for  an  offense,  is  not  contrary  Words  in  the  present  tense  in  the 

or  repugnant.     It  may  be  unwise  legis-  repealing  statute  refer  to  the  time  of 

lation,  but  it  certainly  is  not  unlawful  taking  effect,  not  to  the  time  of  pas- 

l<r}ri?lation.     It  may  be  indiscreet  in  a  sage.     Leyner  v.  State,  8  Ind.  490. 

Itri;  -1  lure  to  invest  so  much  power  in  A  saving  clause  in  the  repealing  act 

n  • -Hirt.  in  regard  to  the  extent  of  pun-  t  ikes  effect  at  the  time  the  repeal  takes 

i^.Kr.ent;  but  we  cannot,  on   that  ac-  effect,  and  not  sooner.    Rogers  t^.  Vass, 

count,  adjudge  that  prior  enactments  6  Iowa  405.     See  In  re  Ankrim,  3  Mc- 

lind  penalties  must  be  considered  as  re-  Lean  (U.  S.)  285;  In  re  Richardson,  2 

pealed,  simply  because  the  legislature  Story  (U.  S.)  571. 

has  subjected'  the  offender  to  an  addi-  A  repealing  act  repealed  before  it 

tionai  punishment."  was  to  take  effect  by  its  own  terms  has 

In  Piople  I'.  Stevens,  13  Wend.  (N.  no  affect  on  the  original  act,  which  con- 

V;  341,  Sullivan,  J.,  said:  **  It  is  un-  tinues  in  force.     Adam  v,  Wright,  84 

doubtedly  competent  for  the   legisla-  Ga.  720. 

ture  to  subject  any  particular  offense  Where  two  inconsistent  statutes  ex- 

boih  to  a  penalty  and  a  criminal  pros-  pressly  repealed  an  earlier  statute,  and 

ecution;  it  is  not  punishing  the  same  one  of  them  was  to  take  effect  June  ist, 

offense  twice.     They  are  but  parts  of  and  the  other  July  ist,  the  former  was 

one  punishment ;  they  both  constitute  held  to  continue  in  force  one  month 

the  punishment  which  the  law  inflicts  and  then  to  be  repealed  by  the  other, 

ttpon  the  offense.    That  they  are  en-  Malick  v.  McDermot,  25  Neb.  267. 

forced  in  different  modes  of   proceed-  Where   a  general    repealing  statute 

ing,  and  at  different  times,  does  not  was  passed,  and  on  the  next  day  a  sup- 

affect  the  principle."  plementary  act  was   passed   excepting 
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The  repeal  of  a  statute,  as  a  rule,  repeals  everything  contained 
in  it ;  *  and  an  amendment,  in  such  terms  as  to  stand  in  the  stead 
of  an  original  section  of  an  act,  is  repealed  with  the  repeal  of  the 
act  in  which  it  stands.*  But  where  the  provisions  of  a  statute  are 
incorporated  or  adopted  by  reference  in  another,  and  the  earlier 
statute  so  adopted  is  afterwards  repealed,  the  adopted  provisions 
continue  in  force,  so  far  as  they  form  part  of  the  second  enact- 
ment ;  *  nor  does  the  subsequent  repeal  of  the  adopting  statute 
affect  the  repeal  of  the  statute  from  which  the  provisions  were 
adopted* 

b.  On  Interests  Under  Repealed  Statute— (i)  In  Gen- 
eral.— A  statute  repealed  by  a  later  act  of  the  same  legislature  is, 
in  the  absence  of  provisions  to  the  contraiy,  considered,  as  to  its 
operative  effect,  as  if  it  had  never  existed,  except  as  to  matters 
and  transactions  past  and  closed.* 

certain  counties  from  tlie  operation  of  i\  Whipple,  47  Cal.  592  ;  Phoenix  Iron 

the  repeal  to  a  certain  extent,  and  there  Co.  v.  The  Hopatcong,62  Hun  (N.Y.) 

was  no  doubt  as  to  the  intention  of  the  263;  Com.  v.  Kendall,  144  Mass.  357; 

legislature,  the  supplementary  act  was  Reg.  z\  Merionethshire,  6  Q.  B.  343; 

regarded  as  part  of  the  repealing  act,  51  6.  C.  L.  342 ;  Reg.  v.  Stock,  8  Ad. 

and  given  the  same  effect  as  if  passed  6L  El.  405 ;  35  £.  C.    L.  414;  Reg.  r. 

on  the  same  day.     Manlove  v.  White,  Smith,  L.  R.,  8Q;,  B.  146;  Reg,  r.  Step- 

8  Cal.  376.  ney  Union,  L.  R.,  9  Q^  B.  383. 

A  statute  passed  to  take  effect  im-         Where  a  statute  giving  a  lien  pro- 

mediately  is  not  immediately  repealed  vides  for  its  enforcement  in  the  same 

by  another  statute  on  the  same  subject  manner  as  another  lien  is  enforced, the 

passed  to  take  effect  from  a  future  day.  repeal  of  the  remedy  in  the  latter  case 

Weatherford  v.  Weatherford,  8  Port,  will  not  affect  the  remedy  applicable 

(Ala.)  171.  to  the  former.     Collins   z\  Blake,  79 

1.  Church   V.   Stadler,    16   Ind.  463.  Me.  218. 

In   this  case,  a   proviso  in  a  repealed  4.  Sika  v.  Chicago,  etc.,  R.  Co.,  21 

statute  was  held  to  be   repealed  also,  Wis.  371;   Phoenix    Iron    Co.  v.  The 

and  not  to  continue  as  an  independent  Hopatcong,  62  Hun  (N.   Y.)   263;  Ex 

enactment.  parte  Rossmoore,  8   Ir.   R.   Eq.  366; 

The  express  repeal  of  an  exception  Clarke  v.  Bradlaugh,  8  Q^  B.  Div.  69. 

to  a  statute   extends   by  so  much  the  Procedure  of  an  earlier  act,  adopted 

operation   of  the   statute.     Goodno   v.  by  reference  in  a  later  one,  will  remain 

Oshkosh,  31  Wis.  127;  Smith  v.  Hoyt,  after  the  repeal  of  the  earlier  act.  Reg. 

14  Wis.  252;  Bank  for  Savings  v.  Field,  v.  Stock,  3  N.  &  P.  420. 

3  Wall.  (U.  S.)  495;   Brodhead  v.  Mil-  5.  Medical  College   v.  Muldoon,  46 

waukee,  19  Wis.  66o\  88  Am.  Dec.  711;  Ala. 603;  Hirschburg  v.  People, 6 Colo, 

State  V.  Hoeflinger,  31  Wis.  262.  145  ;  Thorne  r.  Hays,  4  Cal.  165 ;  Har- 

2.  Greer  v.  State,  22  Tex.  588;  Kam-  tung  v.  People,  22'N.  Y.  95;  Butler  r. 
erick  v.  Castleman,  21  Mo.  App.  587;  Palmer,  i  Hill  (N.  Y.)  324;  Yeaton  r. 
McKibben  v.  Lester,  9  Ohio  St.  627;  U.  S.,  5  Cranch  (U.  S.)  281;  Ex  parte 
Holbrook  v.  Nichol,  36  111.  162;  State  McCardle,  7  Wall.  (U.  S.)  514;  Bank 
r.  Ranson,  73  Mo.  88;  Griggs  v.  Guinn,  of  Hamilton  v.  Dudley,  2  Pet.  (U.  S.) 
29  Abb.  N.  Cas.  (N.  Y.)  144.  See  492  ;  Covington,  etc.,  R.  Co.  r.  Kenton 
State  V,  Elko  County  (Nev.  1890),  23  County  Ct.,  12  B.Mon.(Ky.)  144;  Coffin 
Pac.  Rep.  935.  T'.  Rich,  45  Me.  507 ;  71  Am.  Dec.  359; 

S.  Turney   z'.   Wilton,   36   111.    385;  Thompson  v.   Sayre,  i    Den.   (N.  V.) 

Munes  r.  Wellisch,  12  Bush  (Ky.)363;  175;  Smith  v.  People,  47  N.  Y.  33S; 

Sika  V.  Chicago,  etc.,  R.  Co.,  21   Wis.  Belvidere  r.  Warren,  etc.  R.  Co.,  34  ^• 

370;  Spring  Valley  Water  Works  zk  J.  L.  193;   Den  v.  Dubois,  16  N.  J.  L. 

San  Francisco,  22  Cal.  434;  Schwenke  285;  Van  Inwagen  t".  Chicago,  61  111. 

V.  Union  Depot,  etc.,  Co.,  7  Colo.  512;  31;  Rood  r.  Chicago,  etc.,  R.  Co.,  43 

Kugler's  Appeal,  55  Pa.  St.  123;  People  Wis.  146;  Dillon  v.  Linder,  36  Wis. 
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(2)  On  Interests  Past  and  Closed — (a)  Ia  CtaMnd. — The  repeal  of 
a  statute  has  no  effect  on  those  rights  and  interests  which  have 

accrued  under  it,  and  which  are  past  and  closed.^ 

(b)  TmuMtioiis  Invalid  Undflr  Sepealed  Statute. — If  a  statute  making 
certain  contracts  illegal  is  afterwards  repealed,  the  repeal  will  not 

give  validity  to  such  a  contract,  unless  it  appears  that  the  repeal* 

ing  act  was  intended  to  have  a  retrospective  operation.*     Other 

344;  Curran  z\  Owens,  15  W.  Va.  208;  fair  in  the  sovereign  to  retrench  this 

Musgrove  v.  Vicksburg,  etc.,  R.  Co.,  liberty  of  testaments  and  to  order  that, 

50   Miss.  677;    McQuilkin  v.  Doe,  8  for  the  future,  all  these  inheritances 

Blackf.  (Ind.)  581;  Kay  v.  Goodwin,  4  shall  pass  to  the  heirs  at  law;  yet  it 

M.  &  P.  341,  351 ;   Rex  z\  McKenzie,  would  be  unreasonable  to  take  away 

R.  &  R.  C.  C.  429 ;  Reg.  v.  Mawgan,  8  from  persons  what  fell  to  them  by  wil^ 

Ad.  &  £1.  496;  35  E.  C.  L.  447;  Surtees  while  the  former  law  was  in  use  and 

r.  Ellison,  9  B.  &  C.  720;   17  E.  C.  L.  vigor." 

491 ;  Ex  parte  Grisewood,  4  De  G.  &  J.  If  the  legislature  ex  mero  motu  by  a 

544;  Reg.  V,  Denton,  16  Q^  B.  832.  statute  gives  to  an  individual  property 

In  Kay  r.  Goodwin,  4  M.  &  P.  341,  it  belonging  to  the  state,  and  he  accepts 
was  said :  "  The  effect  of  a  repealing  it,  a  repeal  of  the  statute  would  not 
statute  I  take  to  be  to  obliterate  the  deprive  him  of  his  property.  Den  v, 
statute  to  be  repealed  as  completely  Du  Bois,  16  N.J.  L.  285. 
from  the  records  of  Parliament  as  if  it  The  repeal  of  a  law  authorizing  a 
had  never  been  passed;  and  that  it  conveyance  of  real  estate  directly  from 
must  be  considered  as  a  law  that  had  a  husband  to  a  wife  does  not  invalidate 
never  existed,  except  for  the  purposes  a  conveyance  executed  before  the  re- 
ef those  actions  or  suits  which  were  peal.  Baygents  i\  Beard,  41  Miss.  531. 
commenced,  prosecuted,  and  concluded  Acts  done  under  a  contract  made  le- 
while  it  was  an  existing  law."  gal  by  statute  and  accomplished  dur- 

But  an  act  of  Congress,  while  it  may  ing  its  existence,  are  not  invalidated 
supersede  an  act  of  the  state  legislature  by  its  subsequent  repeal.  Bennett  v, 
on  the  same  subject,  does  not  have  the  Woolfolk,  15  Ga.  213. 
effect  to  obliterate  the  act,  so  as  to  ex-  fi.  Conley  v.  Palmer,  2  N.  Y.  182 ; 
tinguish  pending  rights,  remedies,  or  Bailey  v,  raogg,  4  Den.  (N.  Y.)  60; 
suits.  Sturfris  v.  Spofford,  45  N.  Y.  Fletcher  f.  Peck,  6  Cranch  (U.  S.)  87; 
452,  where  Church,  C.  ].,,in  delivering  Roby  t\  West,  4  N.  H.  285  ;  17  Am. 
the  opinion  of  the  court  said:  "I  do  Dec.  423;  Woods  t\  Armstrong,  54  Ala. 
not  think  the  act  of  Congress  had  the  150;  Andingi'.  Levy,  57  Miss.  58;  Mays 
same  effect  as  a  repeal  of  the  statute  by  v.  Williams,  27  Ala.  267;  Milne  v. 
the  slate  itself.  It  indicates  an  inten-  Huber, 3  McLean  (U.  S.)  212;  Mitchell 
tion  from  that  time  to  assume  the  ex-  i'.  Doggett,  i  Fla.  400 ;  Gilliland  v. 
crcise  of  the  power  conferred  by  the  Phillips,  i  S.  Car.  152;  Banchorf.  Man- 
constitution,  and  the  state  law  became  sel,  47  Me.  58 ;  People  t'.  Brooks,  16 
from  that  time  inoperative;  but  it  is  Cal.  11;  Hathaway  r.  Moran,  44  Me. 
not  repealed  nor  can  it  be  presumed  67;  Decell  v.  Lewenthal,  57  Miss.  331 ; 
that  any  rights  or  interest  secured  or  34  Am.  Rep.  440 ;  Petrel  Guano  Co.  v. 
obligations  incurred  under  it  were  in-  Jarnette,  25  Fea.  Rep.  675 ;  Hitchcock 
tended  to  be  interfered  with."  See  t;.  Way,  6  Ad.  &  El.  943;  33  E.  C.  L, 
also  Henderson  v.  Spofford,  59  N.  249;  Jaques  r.  Withy,  i  H.  Bl.  65. 
Y.  131.  So  contracts,  void  under  the  usury 

1.  Butler  V.  Palmer,  i   Hill  (N.  Y.)  laws  and  laws  prohibiting  a  party  from 

35J ;  Capital  State  Bank  v.  Lewis,  64  recovering  for  liquor  bills,  are  not  vali- 

Miss.  727;  Den  r.  Du  Bois,  16  N.  J.  L.  dated  by  the  subsequent  repeal  of  the 

285;  Den  z\  Robinson,  5  N.J.  L.  706;  act  making  them  invalid.    Gorsuth  v, 

Baygents  t'.  Beard,  41  Miss.  531 ;  Tuck-  Butterfield,  2  Wis.  237;  Root  v,  Pinney, 

er  V.  Stokes,  3  Smed.  &  M.  (Miss.)  124;  11  Wis.  84;  Wood  v.  Lake,  13  Wis.  84; 

Couch  r.  Jeffries,  4  Burr.  2462.  Lee  v.  Peckham,  17  Wis.  383 ;  Morton 

Puffendorf  says  :    **  Suppose  it  were  v,  Rutherford,  18  Wis.  298;  Meiswin- 

a  law  that,  as  a  man  disposes  of  his  kle  v,  Jung,  30  Wis.  361 ;  1 1  Am.  Rep. 

possessions  by  will,  so  the  right  to  572  ;  Hughes  v.  Boone,  102  N.  Car.  137. 

them  should  stand.     It  would  be  very  The  repeal   of  a  statute  declaring 
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acts  void  when  performed  under  the  same  circumstances  are  gov- 
erned by  the  same  rule.* 

(3)  On  Interests  Pending — (a)  Dtpndaat  on  Bepealod  Statute — ( i )  In  Gen- 
eral.— The  effect  of  the  repeal  of  a  statute  on  interests  depend- 
ent upon  it,  is  not  uniform,  but  varies  according  to  the  nature  and 
object  of  the  statute  and  the  circumstances  of  the  case.*  The 
general  rule,  however,  may  be  stated  to  be  that  the  repeal  of  a 
statute,  in  the  absence  of  a  saving  clause,  necessarily  divests  and 
destroys  all  inchoate  interests  which  have  arisen  under  it,*  while 

void  all  contracts  for  unlicensed  ped-  Freese,  18  Me.  109;  36  Am.  Dec.  701; 

diers,  does  not  validate  contracts  made  Coffin   v.   Rich,   4c  Me.  507;  71  Am. 

before  its  repeal.     Anding  v,  hevyy  57  Dec.  559;  Gaul  v.  Brown,  53  Me.  496; 

Miss.  51 ;  Decell  v.  Lewenthal,  57  Miss.  Williams  v.  Middlesex  Couniy,  4  Met. 

331 ;  34  Am.  Rep.  449.  (Mass.)  76;   Foster  v.  Essex  Bank,  16 

The  repeal  of  a  statute  prohibiting  Mass.  245;  8  Am.  Dec.  135;  Tivey  r. 

unlicensed  physicians  from  recovering  People,  8  Mich.  128;  Bay  City,  etc.,  R. 

compensation  for  their  services,  does  Co.  t.  Austin,  21  Mich.  "390;  Bailey  f. 

not  permit  a  recovery  for  services  ren-  Mason,    4    Minn.    546;    Musgrovc   v, 

dered   before  the   repeal.      Bailey   v,  Vicksburg,  etc.,  R.  Co.,  50  Miss.  677; 

Mogg,  4  Den.  (N.  Y.)  60;   Puckett  t*.  Bennet  z;.  Hargus,  i   Neb.  419;  Lewis 

Alexander,  102  N.  Car.  95.  v,   Foster,    i    N.    H.  61;    Belvidere  r. 

But  it  has  been  held  in  New  Tork,  Warren  R.  Co.,  34  N.  J.  L.  193;  Butler 

that  the  repeal  of  an  act  which  makes  v.  Palmer,  1  Hill  (N.  V.)  334;  People 

a  contract  illegal   on   the  grounds  of  v.  Livingston,  6  Wend.  (N.  Y.)  526; 

public  policy,  repeals  also  the  conse-  Knox  v.  Baldwin,  80  N.  Y.  610;  Wash- 

quences  of  the  act  even  as  to  contracts  burn  v.  Franklin,  35  Barb.  (N.  Y.)  599; 

entered   into  while   it  was    in   force.  Richardson  v.  Pulver,  63  Barb.  (N.  Y.) 

Central  Bank  v.  Empire  Stone  Dress-  67;    Burch  v.    Newbury,  4  How.  Pr. 

ing  Co.,  26  Barb.  (N.  Y.)  23.     Said  to  (N.  Y.)  145;  Church  v.  Rhodes, 6  How. 

have  been  reversed  in  22  How.  Pr.  (N.  Pr.  (N.  Y.)  284;  Hampton  v.  Com.,  19 

Y.)  571,  note;  followed  in  Washburn  Pa.   St.    329;    Grim    v.   Weissenberg 

v.  Franklin,  35  Barb.  (N.Y.)  599,  which  School  Dist.,  57  Pa.  St.  432;  Pratt  r. 

latter  reversed  same  case  1 1  Abb.  Pr.  Brown,  3  Wis.  603 ;  French  v.  Owen,  5 

(N.  Y.)93.  Wis.  112;    State  v.  Ingersoll,  17  Wis. 

Causes  of  action  barred  by  limitations  631;   Kertschacke  t^.  Ludwig,  38  Wis. 

are  not  revived  by  a  repeal  of  the  stat-  430;  Goodno  v,  Oshkosh,  31  Wis.  137; 

ute.      Right  t\  Martin,  11    Ind.  134;  Chapin  v.  Crusen,  31  Wis.  209;  State 

Cassity  v.  Storms,  1  Bush  (Ky.)  452.  v,  Hoeflinger,  31  Wis.  263;  Dillon  v. 

1.  In  Boorman  v,  Juneau  County,  Linder,  36  Wis.  344;  Rood  v.  Chicago, 
76  Wis.  550,  it  was  held  that  the  etc.,  R.  Co.,  43  Wis.  146;  States.  Stone, 
repeal  of  a  statutory  bar  or  condition  43  Wis.  481;  Smith  v.  Chicago,  etc.,  R. 
precedent  to  an  action  did  not  restore  Co.,  43  Wis.  688;  Streeter  z\  Chicago, 
an  action  which  had  been  lost  by  fail-  etc.,  R.  Co.,  44  Wis.  383;  State  f.Camp- 
ure  to  observe  the  statutory  requisite,  bell,  44  Wis.  529;  State  v.  Van  Stralen, 

2.  See  Den.  r.  DuBois,i6  N.  7.  L.300.    45  Wis.  437;  Smith  v.  Chicago,  etc.,  R. 
8.  Lamb  v.  Schottler,  54  C5al.  319;     Co.,  49  Wis.  443;  Baltimore,  etc.,  R. 

Welch  t;.  Wadsworth,  30  Conn.  149;  79  Co.  v.   Nesbit,  10  How.  (U.  S.)  395; 

Am.    Dec.    239;    Gregory   v,  German  Aspinwall  v.  Daviess  County,  22  How. 

Bank,  3  Colo.  33a;  25  Am.  Rep.  760;  (U.  S.)  364;£«/rtr/tf  McCardle,7Wall. 

Eaton   V.   Graham,    11    111.   619;    Van  (U.  S.)  506;  Hollingsworth  r.  Virginia, 

Inwagen  r.  Chicago,  61  111.  31;  Wilson  3  Dall.  (U.  S.)  378;  Watson  v,  Mercer, 

V.   Ohio,   etc.,   R.  Co.,  64  III.  54a;  19  8   Pet.   (U.  S.)    no;     National    Exch. 

Am.  Rep.  565;  Menard  County  v.  Kin-  Bank  v,  Peters,  144  U.  S.  570;  Schooner 

caid,  71   111.  590;   Hunt  v,  Jennings,  5  Rachel  v.  U.  S.,  6  Cranch  (U.  S.)329; 

Blackf.  (Ind.)  195;  33  Am.  Dec.  465;  Miller's  Case,  3  Wils.  420. 

Moor  V,  Seaton,  31  Ind.  11 ;  Covington,  "  The  repeal  of  a  statute  is  held  to 

etc.,  R.  Co.  V,  Kenton  County  Ct.,  12  have  the  effect  of  expunging  it  from 

B.  Mon.  (Ky.)  144;  Oriental  Bank  v,  the  statute  book  as  completely  as  if  it 
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it  leaves  unimpaired  those  which  either  have  become  vested,*  or, 

though  connected  with  it,  have  an  independent  existence.*    A 

had  never  existed,  except  as  to  rights  \n%  of  a  tax  was  repealed  after  assess- 
which   have  vested   under  it.     All  ac-*  ment  but  before  collection,  it  was  held 
tions  pending  at  the  time  of  the  repeal,  that  the  repeal  did  not  prevent  the  col- 
and  all  proceedings  then  uncompleted  lection,  that  being  regulated  by  the  gen- 
which  have  for  their  foundation  a  re-  eral   tax   law,  which   remained    unre- 
pealed statute,  fall  with  it;   only  such  pealed ;   Belvidere  v.  Warren  R.  Co., 
as  are  fully  completed  or  ripened  into  34  N.  J.  L.  196;  Pacific,  etc.,  Tel.  Co. 
judgment  are  not   affected  by  the  re-  v.  Com.,  66  Pa.  St.  70;  but  that  a  pen- 
peal.     It  is  said  as  to  pending  actions  alty  of  12  per  cent,  on  failure  to  pay 
that  they  must  fall  with  the  repeal,  be-  the  tax  could  not  be  collected  after  the 
cause  when  the  court  comes  to  pro-  repeal  of  the  statute — the  rule  being 
nounce  judgment  it  finds  itself  without  that  the  assessment  of  the  tax  was  a 
a  law  aurhorizing  a   judgment  to   be  thing  past  and  completed,  and  could 
rendered."     George,  C.   J.,  in  Anding  no»   be  affected  by  the  repeal ;  contra^ 
V.  Levy,   57   Miss.   58.     See   Allen  v.  with  respect  to  the  penal  percentage. 
Farrow^  2  Bailey  rS.  Car.)  584.  Belvidere  v.  Warren  R.  Co.,  34  N.  J.  L. 
1.  Den   V.  DuBois,  16  N'  J.  L.  285;  u>6.     See  also  Com.  v.   Standard  Oil 
Den  r.   Robinson,  5   N.  J.  L.  689;  As-  Co.,  loi  Pa.  St.  iiq, 
oinwall   v.   Daviess   County,  22  How.  It  was  held  in  Gilmore  v,  Shouter,  2 
(U.S.)    364;  Rice  V.  Minnesota,  etc..  Lev.  227, /rw/.  Charles  II   (§  2  Mod. 
R.  Co.,  I   Black  (U.  S.)  358;  Naught  310).  that  where  one  had  a    right  of 
r.  O'Neal,  i   111.  29;  Taylor  v   Rush-  action  it  could  not  be  taken  away  by 
in»,    2    Stew.    (Ala.)    160;    Davis    v.  the  retroactive  effect  of  the  Statute  of 
Minor,   i    How.   (Miss.)   183;   28  Am.  Frauds  prohibiting  such  actions  except 
Dec.  32^;  M'Mechen  v.  Baltimore,  2  upon  a  written  agreement.     The  Stat- 
Har    &  J.   (Md.)  41 ;  Wildermore  7'.  ute  of  Frauds  was  in  effect  a  repeal  of 
Baltimore,  8  Md.  551 ;  State  i*.  Warren,  so  much  of  the  former  law  as  allowed 
2S  Md.   33S ;    Ex   parte  Graham,    13  such  actions  on  parol  agreements. 
Rich.  (S.  Car.)  277 ;  Mitchell  t\  Dog-  The  repeal  of  the  statute  securing  to 
gett,  I    Fla.  400;  Butler  i;.  Palmer,  i  the  purchaser  at  a  void  tax  sale  a  lien 
Hill  (N.  Y.)   333;  Church  r.  Rhodes,  on   the  land  for  the  amount   paid  by 

6  How.  Pr.  (N.  Y.)  384;  Worthen  r.  him,  does  not  affect  liens  existing  com- 
Ratcliffe,  42  Ark.  330;  Dash  t*.  Van  plete  and  vested  before  the  repeal. Cap- 
Kleeck,  7  Johns.  (N.  Y.)  503;  5  Am.  ital  State  Bank  v.  Lewis,  64  Miss.  727. 
Dec.  291 ;  Van  Rensselaer  v.  Secor,  32  \V  here  a  statute  authorizing  tax  as- 
Barb.  (N.  Y.)  469;  Merrill  v,  Sher-  sessors  on  the  failure  of  tax- payers  to 
burne,  i  N.  H.  313;  Bennet  v,  Harg^s,  furnish  a  list  of  their  taxable  property 
I  Neb.  419.  as  required  by  law,  to  make  out  such  a 

**A  statute   ought  never  to  be  con-  list  and  add  a  certain  percentage  of  the 

stnied  so   as   to   defeat  a  suit  or  con-  total  value  of  the    articles  therein  to 

veyance  upon  a  right  already  vested,  the  assessment  for  the  service,  was  re- 

.    .    .    if  it  be  susceptible  of  anv  other  pealed,  it  was  held  that  the  taxes  so  as- 

construction."     Dash   v.  Van    fCleeck,  sessed  before  the  repeal  were  not  af- 

7  Johns.  (N.  Y.)  503;  5  Am.  Dec.  291.  fected ;  but  the  percentage  added  be- 
In  Belvidere  v.  Warren  R.  Co.,  34  ing  in  the  nature  of  a  penalty  was  lost 

N.J.  L.  196,  Beasley,  C.  T.,  said  :  "  It  is  by  the  repeal  of  the  act.     Hartford  v. 

to  be  remembered  that  the  retroactive  Champion,  58  Conn.  268. 

effect  which  is  to  be  given  to  statutes  Final  judgments  are  unaffected  by  the 

is  largely  a  question  of  intention,  and  repeal  of  the  statute  on  which  they  de- 

that  although  in  criminal  or  penal  mat-  pended.  Osborn  7'.  Sutton,  108  Ind.  443. 

ters  it  may  be  unobjectionable  to  re-  See    infra^    this    title,    yudgments — 

quire  express  words  in  the  repeal  act  to  Appeal's. 

.preserve  punishments    and   penalties.  The  court  may  make  an  order   re*' 

yet,  nevertheless,  when  rights  are  given  garding  costs  in  a  proceeding  brought 

cither  to  an  individual  or  the  public,  it  under  a   repeal    statute  to   enforce   a 

is  obvious  that  a  somewhat  less  arbi-  right  vested  before  the  repeal.  Restall 

trary  and  inflexible  test  should  be  re-  t'.  London,  etc.,  R.  Co.,  3  L.  R.  Ex.  141. 

sorted  to."  2.  See /w/ra,  this  title,  C(?»»ec/^^wj7A 

Where  a  statute  authorizing  the  lay-  hut  Independent  of  Repealed  Statute. 
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saving  clause  in  the  repealing  statute,  or  in  a  general  statute,  pre- 
serves pending  interests.* 

(2)  Rkmedies. — The  general  rule  is  that  there  is  no  vested  right  in 
a  particular  remedy,  unless  the  remedy  is  part  of  the  right  itself.* 
Aside  from  this  exception,  the  legislature  has  complete  control 
over  the  remedy  and  mode  of  procedure.'  If  a  repealing  statute 
merely  modifies  a  remedy,  or  takes  away  one  remedy,  leaving  an- 
other, interests  under  the  statute  are  not  affected,*  though  in  the 

latter  case  pending  suits  will  be  determined.*      The  interests, 

« 

1.  New  Orleans  t*.  Graihle,  9  La.  provided  that  such  rights  cannot  be 
Ann.  562;  New  Orleans  t'.  St.  Romes,  affected  by  the  repeal  of  the  statute  on 
9  La.  Ann.  574;  Backes  t'.  Dart,  55  which  they  depend.  Brotherton  v. 
Ind.  181 ;  Brotherton  v.  Brotherton,  41  Brotherton,  41  Iowa  112. 

low^a    112;    Com.    v.    Desmond,    123  A  rule  as  to  competency  of  witnesses 

Mass.  407;    Chittenden  v.  Judson,  57  is   not    a  vested   right.     Laughlio  v. 

Conn.  333;    In  re  House  Bill,  12  Colo.  Com.,  13  Bush  (Kv.)  261. 

337;Com.  T.  Duff,87  Ky.  586;  Waddell  '•  Mechanics*,  etc..  Bank,  31  Codd. 

f.  Com.,  84  Ky.  276;  Com.  r.  Sullivan,  63;    Farmer    x\   People,   77   111.  322; 

150  Mass.  315;  U.  S.   x\  Keokuk,  etc.,  Templeton  t».  Home,  82  111.  491 ;  Mus- 

Bridge  Co.,  45  Fed.  Rep.  178;  Lincoln  grove  x\  Vicksburg,   etc.,   R-  Co.,  50 

County  I*.  Oneida  County,  So  Wis.  267;  Miss. 677 ;  Dismukes  r.  Stokes.  41  Miss. 

National    Bank   7'.   Lemke    (N.  Dak.  431 ;  Mastronada  r.  State,  60  Miss.  S6; 

1S93),  54  N.  W.  Rep.  919;  McCann  v.  Colby  r.  Dennis,  36  Me.  13;  Onondaga 

Mortgage    Bank,   etc.,   Co.    (N.  Dak.  r.  Briggs,  3  Den.  (N.  Y.)   173;  Stock- 

1S93),  54  N.  W.  Rep.   1026;  Daggy  x\  ingr.  Hunt,  3  Den.  (N.  Y.)  274;  Inre 

Ball  (Ind.  1893),  34  N.  E.  Rep.  246;  Palmer,  40    N.    Y.   561;  Newsom  r. 

Hall  r.  Hall,  64  N.  H.  295;  Kemmish  Greenwood,  4  Oregon  119;   Knoup  r. 

T'.  Ball,  30    Fed.  Rep.    759;    State  x\  Piqua  Branch  Bank,  1  Ohio  St  603; 

Proctor,  90  Mo,  334.     See   also  supra^  Hickory  Tree  Road,  43  Pa.   St  139; 

this   title,    Provisos,  Exceptions^   and  Treasurer  r.  Wy gall,  46 Tex,  447;  Dan- 

Sazinjp  Clauses.  forth  ?'.  Smith,  23  Vt.  247;   Harris  r. 

Pending  an  action  under  the  provi-  Townsend.  56  Vt  716;  Dean  r.  Mel- 

sion  of  the  act  concerning  the  trans-  lard,  15  C.  B.  N.  S.  19;  109E.  C.  L.  19; 

portation  of  slaves.the  act  was  repealed,  Linton  r.  Blakeney,  etc.,  Soc.,  3  H.  & 

but  the  action  was  held  to  be  unaffected  C.  853. 

under  a  general  statutory  saving  clause.  4.  Newsom  v.  Greenwood,  4  Oregon 

Rogers  :•.  Pacific  R.  Co..   35  Mo.  153.  120;  Musgrove  v.  Vicksburg,  eic^  R. 

2.  Musgrove  v.  Vicksburg,  etc.,  R.  Co.,  50  Miss.  684;Danforth  r.  Smith,23 
Co.,  50  Miss.  681 ;  Bennet  v.  Hargus,  i  Vt.  247;  Whitehead  r.  Wells,  29  Ark. 
Neb.  419:  Gilleland  r.  Schuyler,  9  99.  See  also *ji/r<7,  this  title, /j»  i?**'^" 
Kan.  569;  McMinn  r.  Bliss,  31  Cal.  122.  gation  of  Common  Law. 

There  can  be  no  vested  right  in  a  The  repeal  of  a  statute  prescribing  t 
rule  of  evidence  or  a  presumption  of  particular  mode  of  trial  in  a  civil  case, 
law.     Stephenson  t*.  Osborne,  41  Miss,  will  not  operate  to  annul  proceedings 
119:  90  Am.  Dec.  358;   Fogg  7'.   Hoi-  had  under  the  statute  in  cases  pending 
comb.  (^  Iowa  621 ;  Journeay  x\  Gib-  at  the  time  of  the  repeal.    Danforthr. 
son,  56  Pa.  St.  57;  Herbert  v.  Easton,  Siriith,  23  Vt.  247. 
43  Ala.  547.     The  repeal    of  a  statute  Where  a  statute  permitting  the  trans- 
authorizing  a  presumption  of  regular-  ferof  trials  at  law,  when  an  equitable 
ity  of  a  .«5ale  of  real  estate,  compelled  issue  was  developed,  to  the  equity  ^]^ 
grantees  under  a  deed  from  the  comp-  of  the  court,  was  repealed,  a  pending 
troller  to    make  proof  of  every   fact  suit  so  transferred  was  held  to  be  un- 
necessary to  give  the  comptroller  ju-  affected    by  the   repeal.    Newsom  f- 
risdiction  to  make  the  sale  in  which  the  Greenwood,  4  Oregon  120. 
deed  was  given.     Hickox  v.  Tallman,  6.  Jones  r.  Com.,  86  Va.  661;  citinf 
38  Barb.  (N.   Y.)  608.     So  rights   to  Bank  of  Hamilton  v.  Dudley,  2  Ptt 
continuances  and  times   to  plead  are  (U.  S.)492;  Musgrove  v,  Vicksbnrg, 
not  "  rights  accrued  "  within  the  mean-  etc.,  R.  Co.,  50  Miss.  677. 
ing  of  the  Iowa  code,  by  which  it  is  The  repeal  of  an  act  allowing  the 
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however,  may  be  enforced  under  the  modified  procedure  or  the 
remaining  remedy.* 

(3)  Contracts.— The  repeal  of  a  statute  which  has  entered  into 
and  become  part  of  a  contract  will  not  deprive  the  parties  of  their 
rights  under  the  contract,  for  such  a  repeal  is  as  much  a  violation 
of  the  constitution  as  the  passage  of  a  new  and  different  statute  * 
But  if  a  contract  is  against  sound  morals,  natural  justice,  and 

auditor  of  a  state  to  assess  a  tax  under  the  statute  by  force  of  constitutional 

certain  circumstances  to  pay  a  sub-  provision.     Wilson  v.  Herbert,  41    N. 

scription,  put   an   end  to  proceeding  J.  L.  454;  36  Am.  Rep.  343.     See  also 

against  the  auditor  to  compel  the  levy  Harris  v.  Townsend,  56  Vt.  716. 

of  a  tax,  but  did  not  destroy  the  right  8.  Hawthorne  t\  Calef,  2   Wall.  (U. 

to  enforce  the  tax  by  another  remedy  S.)    10;    Van  Hoffman   v.   Quincy,   4 

provided  by  law.     Musgrove  v.  Vicks-  Wall.  (U.S.)  535;  State  r.   Madison, 

burg,  etc.,  R.  Co.,  50  Miss.  677.  15    Wis.   30;    Smith  z\   Appleton,    19 

1.  Mayne  T'.  Huntington  County,  123  Wis.  46S;    Bryson   r.  McCreary,   102 

Ind.  132;  Kille  t*.  Reading  Iron  Co.,  Ind.   i;    Conant  r*.   Van  Schaick,   24 

134  Pa.  St.  225  ;  Bate  x\  Sheets,  64  Ind.  Barb.  (N.  Y.)87;  Flewellen  r.  Proetzel, 

209;    Moss    r.    State,   loi     Ind.   321 ;  80    Tex.    191 ;    Lathrop   v.   Brown,   i 

Knoup  T*.  Piqua  Branch  Bank,  i  Ohio  Woods  (U.  S.)  474.     See  also  Wood- 

St.  603;  Hickory  Tree  Road,  43   Pa.  rufiF  v.  Trapnall,  10  How.  (U.  S.)  190; 

St.  139;  Uwchlan  Tp.  Road,  30  Pa.  St.  Louisiana  State  Lottery  Co.  v,  Fitz- 

156;   Gorley  r.  Sewell,   77    Ind.  316;  patrick,  3  Woods  (U.  S.)  222. 

Mulcahev  r.  Givens,  115  Ind.  286;  In  The  repeal  of  a  law  authorizing  a 

r^  New  Vork  Express  Co.,  23  Hun  (N.  municipality  to  issue  bonds  "exempt 

Y.)  615;  Farmer  v.  People,  77  111.  322;  from  taxation,**  does  not  affect  bonds 

State  r.  Blend,  121  Ind.  514.  issued  before  the  repeal,  for  that  would 

Where  a  statutory  remedy  for  a  change  the  obligation  of  the  contract 
right  created  by  that  statute  is  repealed,  between  the  municipality  and  the 
but  the  repealing  statute  provides  a  bondholders.  But  as  the  authority  did 
substantially  similar  remedy,  the  right  not  create  a  contract  between  the  state 
may  be  prosecuted  under  the  repeal-  and  the  municipality,  the  authority 
ing'  statute.  Knoup  v.  Piqua  Branch  could  be  withdrawn,  and  bonds  issued 
Bank,  1  Ohio  St.  603;  Mitchell  v.  Eys-  after  the  repeal  were  subject  to  taxa- 
ter,  7  Ohio  257;  Debolt  r.  Ohio  L.  tion.  Merchants'  Ins.  Co.  t'.  Newark 
Ins.,  etc.,  Co.,  i  Ohio  St.  563;  McMul-  (N.  J.  1892),  23  Atl.  Rep.  305. 
len  r.  Guest,  6  Tex.  275.  This  has  been  The  repeal  of  a  statute  making  stock- 
similarly  held  in  criminal  actions  as  holders  of  a  railroad  liable  for  all  debts 
to  mere  changes  in  procedure.  Jones  incurred  by  the  corporation,  does  not 
V,  Com.,  86  Va.  661.  affect  their  liability  to  creditors  whose 

That  part  of  an  act  relative  to  stat-  debts  against  the  corporations  were  in- 

utes  which    provides  that  when   the  curred  prior  to  the  repeal.     Conant  r, 

courts  of   practice  or   procedure   for  Van  Schaick,  24  Barb.  (N.  Y.)  87.  This 

the  enforcement  of  a  right  vested  or  case  went  upon  the  theory,  that  "  the 

approved  under  a  statute  subsequently  right  is  not  created  or  given  by  statute, 

repealed  shall  be  changed,  actions  then  but  is  a  common -law  right ;  and  the  lia- 

pending  or  thereafter  commenced  for  bility  of  the  stockholders  is  a  part  of 

the  enforcement  of  such  right  shall  be  the  contract." 

conducted  as  nearly  as  may  be  in  ac-  The  same  point  was  similarly  decid- 

cordance  with  such  altered  practice  or  ed  in  Hawthorne  v,  Calef,  2  Wall.  (U. 

procedure,  applies  only  to  cases  where  S.)  10;  Provident  Sav.  Inst.  f.  Jackson 

the  legislature  has  substituted  a  new  Place  Skating,  etc..  Rink,  52   Mo.  552; 

course  of  practice  or  procedure  for  the  the  ground  of  the  decision  being  that 

enforcement  of   such  antecedent   lia-  were  the  rule  different,the  obligation  of 

bility.     Where   no   new   remedy   has  contracts  would  be  impaired,  because, 

been  substituted  for  the  enforcement  first,  the  creditors  contracted  with  the 

of  a  right  accrued  under  a  statute  aft-  corporation  on  the  faith  of  the  individ- 

erwards  repealed,  the  old  remedy  re-  ual  responsibility  of  the  stockholders ; 

mains,  notwithstanding  the  repeal  of  and,  second,  the  remedy  would  be  so 

606 


BepaaL  STA  TUTES. 

right,  it  falls  with  the  repeal.*  But  where  the  effect  of  a  statute 
is  to  declare  that  certain  future  voluntary  acts  of  parties  shall  be 

a  contract  by  which  they  shall  be  bound,  the  repeal  of  the  statute 
after  such  acts  have  been  performed  does  not  affect  the  rights  of 
the  parties  so  contracting.* 

(4)  Jurisdiction  —  Powers  and  Privileges. — If  a  law  conferring 
jurisdiction  is  repealed,  expressly  or  by  implication,'  without  any 
reservation  or  saving  clause,  the  right  to  exercise  the  jurisdiction 

seriously  aflfected   that  the  obligation  not  be  withdrawn  by  the  repeal  of  the 

would  be  impaired.  act  until  the  contracts  entered  into  are 

A  law  reptralinjr  a  statute  under  which  actually   satisfied.      Van  Hoffman    v. 

action  has  been  had,  giving  a  prior  lien  Quincy,  4  Wall.   (U.S.)  535;   People 

for  a  valuable  consideration  to  the  city  v.  Woods,  7  Cal.  579;  People  v.  Bond, 

of  Louisville  on  certain  property,  does  10  Cal.  563.     See  also  Taxation. 

not   interfere  with   the   lien    for   such  1.  Osborn  t-.  Nicholson,  1   Dill.  (U. 

portion   of  the  consideration   as   had  S.)    219,    and  cases  cited;    Norris  r. 

been  already  advanced.    Sinking  Fund  Crocker,  13  How.  (U.  S.)4i9;  Kimbro 

Com'rs   V.   Northern    Bank,   i    Mete.  v.  Colgate,  s  Blatchf.  (U.  S.)  229. 

(Ky.)  174.  So  a  slave  contract  based  on  a  stat- 

where,  under  a  statute,  a  contractor  ute  permitting  it,could  not  be  enforced 

for  the  grading  of  streets  was  author-  after  the  repeal  of  the  statute.  Osborn 

ized  to  sue  delinquent  abutters  for  un-  v,  Nicholson,  i  Dill.  (U.  S.)  219. 

paid  assessments,  it  was  held  that  this  2.  Streubel   v.   Milwaukee,   etc.,  R. 

right  became  a  part  of  the  contract  and  Co.,  12  Wis.  85. 

was  not  taken  away  by  a  repeal  of  the  In  Pacific  Mail  S.  S.  Co.  v.  Joliffe,  2 

statute  creating  it.  Creighton  r.  Pragg,  Wall.  (U.  S.)  450,  it  was  decided  that 

21  Cal.  115.  the  repeal  of  an  act  declaringthat  when 

Where  a  bank  was  incorporated  and  a  vessel  is  spoken  by  a  pilot  and  his 

in  its  charter  it  was  provided  that  the  services  are  declined,  he  shall  be  enti- 

bills  and  notes  of  the  institution  should  tied  to  one-half  pilotage  fees,  does  not 

be  received  in  all  payments  of  debts  due  affect  claims  for  fees  accrued  before  its 

to  the  state,  this  was  held  to  be  a  con*  repeal.    The  court  said:    "Where  a 

tract,  and  all  bills  and  notes  of  the  bank  right  has  arisen  upon  a  transaction  in 

in  circulation  at  the  time  of  the  repeal  the  nature  of  a  contract  authorized  by 

were  receivable  thereafter  for  the  pay-  statute,  and  it  has  been  so  far  perfected 

ment  of  debts  due  to  the  state.  Wood-  that  nothing  remains  to  be  done  by  the 

ruff  V.  Trapnall,  10  How.  (U.  S.)  190.  party  asserting  it,  the   repeal  of  the 

See  Cur  ran   v.   State,    15    How.   (U.  statute  does  not  affect  it  or  an  action 

S.)  304.  for  its  enforcement." 

Where  a  law  providing  for  a  pro-  On  the  same  principle  a  right  of  ac- 
ceeding  for  the  condemnation  and  sale  tlon  for  cutting  timber  on  mineral  lands 
of  lands  on  which  taxes  were  overdue,  given  by  a  regulation  of  the  secretary 
and  giving  costs  to  the  attorney  who  of  the  treasury  under  an  act  of  Con- 
prosecuted  the  same,  was  repealed,  it  gress,  is  not  affected  by  the  repeal  of 
was  held  that  the  repeal  did  not  affect  the  regulation.  U.  S.  v,  Williams,  8 
the  right  of  attorneys  to  recover  costs  Mont.  8^. 

in  actions  pending  under  the  act  at  the  The  repeal  of  an  act  which  made  a 

time  of  its   repeal;  the  right  to  costs  railroad  liable  for  the  wages  of  all  men 

being  in  the  nature  of  a  contract.  Files  employed  in  the  construction  of  its  line 

V.  Fuller,  44  Ark.  273.  on  the  giving  of  a  prescribed  notice. 

The  repeal  of  a  license  law  does  not  did  not  divest  the  right  of  an  employe 

affect  a  right  to  recover  for  a  breach  of  a  sub-contractor  who  had  fulfilled 

of  a  bond  given  underthe  law.  Cogge-  the  conditions  and  given  the  notice, 

shall  V.  Groves,  16  R.  I.  18.  Streubel  v,  Milwaukee,  etc.,  R.  Co.,  12 

Where  a  state  has  authorized  a  mu-  Wis.  74. 
nicipal  corporation  to  contract  and  to  8.  New  London,  etc.,  R.  Co.  v.  Bos- 
exercise  the  power  of  local  taxation  to  ton,  etc.,  R.  Co..  102  Mass.  386;  Crisp 
the  extent  necessary  to  meet  its  en-  v,  Bunbury,  8  Bing.  394;  2*1  E.  C.  L- 
gagements,  the  power  itself  given  can-  333 ;  Cates  v.  Knight,  3  T.  R.  442. 
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is  lost,*  and  proceedings  pending  under  it  fall  with  the  law.*     So 
the  naked  repeal  of  a  statute  conferring  a  power  or  privilege  destroys 
the  right  to  exercise  it,  and  abates  suits  pending  to  enforce  it.* 
(5)  Penalties  and  Forfeitures.— The  repeal   of   a  statute   pre- 

1.  Lamb  v.  Schottler,  54  Cal.  319;  All  proceedings  after  the  repeal  are 

Smith  V.  Arapahoe  Dist.  Ct,  4  Colo.  void.     Bank  of  Hamilton  v.  Dudley,  2 

335;  Hunt  z^.  Jennings,  5  Blackf.  (Ind.)  Pet.  (U.  S.)  492;  Church  v.  Rhodes,  6 

196;  33  Am.  Dec.  465;  Stephenson  v.  How.  Pr.  (N.  Y.)  281;  Fenelons'  Pe- 

Doe,  8  Blackf.  (Ind.)  508;  46  Am.  Dec.  tition,   7   Pa.  St.    173;    North    Canal 

489;  Roush  V,  Morrison,  47  Ind.  414;  Street  Road,  10  Watts   (Pa.)  351;  36 

State  V.  Passaic,  36  N.  J.  L.  382;  Bel-  Am.  Dec.  185.  • 

videre  v.  Warren  R.  Co.,  3^  N.  T.  L.  2.  U.  S.  v,  Boisdore,  8  How.  (U.  S.) 

195;  State  V.  Jersey  City,  38  N.J.  L.  121;  McNulty  r.  Batty,  10  How.   (U. 

85:  Butler  V,  Palmer,  i    Hill  (N.  Y.)  S.)  79;  Gates  v.  Osborne,  9  Wall.  (U. 

334;  Angel  V.  Hume,  17  Hun  (N.  Y.)  S.)  567;  U.  S.  v.  6  Fermenting  Tubs, 

377;  Saco  V.  Gurney,  34  Me.  14;  Mac-  i  Abb.  (U.  S.)  269;  Stephenson  r.  Doe, 

nawhoc  Plantation   v.  Thompson,  36  8  Blackf.  (Ind.)  508;  46  Am.  Dec.  489; 

Me.  36!; ;  Thayer  v.  Seavey,  1 1  Me.  284;  Hunt  v.  Jennings,  5  Blackf.  (Ind.)  195 ; 

Cummings  r.  Chandler,  26  Me.  453 ;  33  Am.  Dec.  465. 

Hampton  v.  Com.,  19  Pa.  St.  329;  Stoe-  A  statute  repealing  all  divorce  laws 
ver  V.  Immell,  i  Watts  (Pa.)  258;  of  a  state  ousts  the  court  of  jurisdiction 
Korth  Canal  Street  Road,  10  Watts  in  pending  divorce  cases  Grant  v. 
(Pa.)  351 ;  36  Am.  Dec.  185 ;  Hatfield  Grant,  12  S.  Car.  29;  32  Am.  Rep.  506. 
Tp.  Road,4  Yeates  (Pa.)  392 ;  Uwchlan  The  repeal  of  an  act  authorizing  the 
Tp.  Road,  30  Pa.  St.  156;  Hampton  r.  governor  to  appoint  special  revenue 
Com.,  19  Pa.  St.  329;  Fenelon's  Peti-  agents,  empowered  to  bring  suits  in 
tion,  7  Pa.  St.  173;  Rice  v,  Wright,  46  the  name  of  the  state  against  default- 
Miss.  679;  Musgrove  v.  Vicksburg,  ers,  takes  away  the  jurisdiction  of  the 
etc.,  R.  Co.,  50  Miss.  677 ;  State  v,  court  in  a  suit  pending  under  the  act, 
Brookover,  22  W.  Va.  214;  U.  S.  v.  so  that  no  judgment  can  be  rendered. 
Boisdore,  8  How.  (U.  S.)  121;  Mc-  French  v.  State,  53  Miss.  651. 
N'ulty  r.  Batty,  10  How.  (U.  S.)  79;  Where  a  statute  authorizing  a  writ 
Merchants' Ins.  Co.  v.  Ritchie,  5  Wall,  of  foreign  attachment  was  repealed 
(U.  S.)  541 ;  Ex  parte  McCardle,  7  during  the  pendency  of  a  suit  begun 
Will.  (U.  S.)  506;  Gates  zk  Osborne,  9  under  it,  the  suit  was  abated.  Steph- 
Wall.  (U.  S.)  569;  Baltimore,  etc.,  R.  enson  xf.  Doe,  8  Blackf.  (Ind.)  508;  46 
Co.  r.  Grant,  ^  U.  S.  398 ;  Sherman  v.  Am.  Dec.  489. 

Grinnell,  123  U.  S.  679;  Gurnee  v,  Pat-  So  where  a  court  was  given  jurisdic- 

rick  County,  137  U.  S.  141 ;  Morey  z;.  tion  to  determine  whether  a  road  should 

Lockhart,    123    U.    S.   56;  Wilkinson  be  laid  out,  and  in  the  midst  of  the 

V.  Nebraska,   123  U.S.  286;  U.  S.  v,  proceedings  the  act  granting  the  juris- 

Tynen,  11  Wall.  (U.  S.)  88;  Hollings-  diction  was  repealed,  the  power  of  the 

worth  t'.  Virginia.  3  Dall.  (U.  S.)  378;  court   to    proceed    was    taken    away. 

Yeaton  v.  U.  S.,  5  C ranch  (U.  S.)  28 1 ;  North  Canal    Street   Road,  10  Watts 

South  Carolina  r.  Gaillard,  loi  U.  S.  fPa.)  351;  36  Am.  Dec.  185;  In  r^  North 

4^;  Maggs  r.  Hunt,  12   J.  B.  Moore  Street,  i  Pears.  (Pa.)   199. 

357;  4  Bing.  212 ;  13  E.  C.  L.  404;  Mil-  S.  Veats  v,  Danbury,  37   Conn.  412; 

ler's  Case,  i    W,   Bl.   451;   Grant   v.  Downs  v.   Huntington.  35  Conn.  588; 

Grant,   12  S.   Car.   29;   32   Am.  Rep.  Smith  v.  Arapahoe   Dist.  Ct.,  4  Colo. 

506;  Todd  V.  Landry,  5  Martin  (La.)  235;  Illinois,  etc.,  Canal  v,  Chicago,  14 

4S9;  12  Am.    Dec.  479;   Wade  v.  St.  111.  334;  Hunt  f.  Jennings,  5    Blackf. 

Mary's  Industrial  School,  43  Md.  178;  (Ind.)  195;  33  Am,  Dec.  465;  Stephen- 

Com.  v.  Kimball.  21  Pick.  (Mass.)  373;  son  f.   Doe,  8   Blackf.    (Ind.)   508;  46 

Com.  r.  Hampden   County,  6   Pick.  Am.  Dec.  489;  Gilleland  v.   Schuyler, 

'Mass.)  501.  9  Kan.  569;  Todd  v.  Landry,  5  Martin 

The  rule  is  the  same  where  the  stat-  (La.)  459;  12  Am.  Dec.  479;    Macna- 

ute  expires  by  limitation.     Stoever  v,  whoc  Plantation  t'.  Thompson,  36  Me. 

Immell,  i  Watts    (Pa.)  258;  Com.  r.  365;  Holmes  r.  French,  68  Me.  525; 

Beatty,  i  Watts  (Pa.)  382 ;  Gates  r.  Os-  New  London,  etc.,  R.   Co.  v.    Boston, 

Wne,  9  Wall.(U.  S.)  «;67;Illinois,  etc.,  etc.,  R.   Co.,  102    Mass.   389;  Com.  7-. 

Canal  I'.  Chicago,  14  111.  334.  Hampden  County,  6  Pick.  (Mass.)  501; 
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Williams  v,  Middlesex  Countvi  4  Met.  may  repeal  such  resolution  and  revoke 

(Mass.)    76;  Den   r.  DuBois,  16   N.J.  the  authority  conferred  upon  him.  De 

L.  285 ;  Church  v,  Rhodes,  6  How.  Pr.  Groot  v,  U.  S.,  5  Wall.  (U.  S.)  419. 

(N.  Y.)  281 ;  South  Carolina  v.  Gail-  A  statute  locating;  the  seat  of  justice 

lard,  loi  U.  S.  433;  Hatfield  Tp.  Road,  in  anjr  county  is  subject  to  repeal  like 

4   Yeates   (Pa.)   392;  Stoever  v.  Im-  any  other  statute.    Monet  ^v  Jones,  10 

mell,  I  Watts  (Pa.)  258;  Com.  v.  Beat-  Smed.  &  M.  (Miss.)  237. 

ty,  I  Watts  (Pa.)  382;  Fenelon*s  Peti-  Where  the  legislature  authorizes  a 

tion,  7  Pa.  St.  173;  Hampton  v.  Com.,  private  individual  or  a  corporation  to 

19  Pa.  St.  329;  Uwchlan  Tp.  Road,  30  raise  a  sum  of  money  by  lottery  to  ef- 

Pa.  St.  156;  Com.  r.  Standard  Oil  Co.,  feet  an  object  of  public  concern,  as  a. 

loi  Pa.  St.  119;  McRee  v,  McLenore,  railroad,  a  bridge,  or  a  canal,  the  sttt- 

8  Heisk.  (Tenn.)  440;-  State  v.  Brook-  ute  by  which  the  authority  is  created 

over,  22  W.  Va.  214;  Warne  r.  Beres-  may  be  at  any  time  repealed  withoot 

ford,  2  M.  &  W.  848;  Butcher  v.  Hen-  violating  any  constitutional  provision, 

derson,  L.  R.,  3  Qj,  B.  335.  Freleigh  v.  State,  8  Mo.  606. 

The  repeal  of  an  act  which  author-  So  the  assembly  has  power  to  repeal 
ized  a  course  of  proceedings  by  a  pub-  an  act  directing  the  payment  of  s 
lie  officer,  invalidates  the  proceedings,  judgment  out  of  the  public  funds,  and 
if  unfinished,  at  whatever  state  they  the  claim  is  thereby  indefinitely  sus- 
have  arrived.  Williams  v.  Lincoln  pended.  Young  v.  Territory,  i  Ore- 
County,  35  Me.  345 ;  Tivey  r.  People,  8  gon  212. 

Mich.  1 28;  Lamb  v.  Schottler,  54  Cal.  The  defense  of  usury  cannot  be  set 

319;  Hampton  v.  Com.,  19  Pa.  St.  329.  up  or  relied  on  after  the  repeal  of  the 

A  power  to  dispose  of  public  lands  statute    permitting  it,   even    in   suits 

given  by  Congress  to  a  territory  is  a  pending    at  the  time  of    the  repeal, 

mere  trust  in  its  nature,  and  unless  exe-  ,  Curtis  v,  Leavitt,  15  N.  Y.  152 ;  Ewell 

cuted  is  destroyed  by  a   repeal  of   the  v.  Daggs,  108  U.  S.  143. 

law  granting  it.     Rice  v.  Minnesota,  By  the  repeal  of  the  statute  author- 

etc.,  R.  Co.,  I  Black  (U.  S.)  358.  izing  the  making  of  assessments  for 

The  right  to  recover,  as  well  as  the  the  building  of  a  plank  road  and  the 

obligation  to   pay  assessments,  is  ex-  collection  thereof,  not  only  the  remedy 

tinguished  by  the  repeal  of  the  statute  for  the  collection  of  the  assessment^, 

authorizing  the  assessments.     Hamp-  but  also  the  lien  or  right  itself  is  taken 

ton  z\  Com.,  19  Pa.  St.  329.  away.     Warren  Tp.  Gravel  Road  Co. 

A  gratuitous  pension  granted  by  a  t'.  Sleeth,  53 Ind.  3^;  Bradley  z'.  Brandy- 
statute  is  not  a  vested  right  in  the  re-  wine,  etc.,  Turnpike  Co.,  53  Ind.  70. 
cipient  and  is  destroyed  by  the  repeal  A  sale  by  an  administrator  under  an 
of  the  granting  statute.     Dale  v.  Gov-  order  of  court  is  void  where  the  law 
ernor,  3  Stew.  (Ala.)  387.  empowering  the  court  to  make  such 

The  repeal  of  *i  statute  under  which  order  is  repealed  after  the  making  of 
taxes  are  levied,  puts  an  end  to  the  the  order  but  before  the  sale.  Campaa 
right  to  collect  them,  unless  the  re-  v.  Chene,  i  Mich.  411;  Bank  of  Ham- 
pealing  statute  contains  a  provision  ilton  f.  Dudley,  2  Pet.  (U.  S.)  523; 
preserving  the  taxes  and  the  right  to  Davis  r.  Livingston,  6  Ohio  225;  I^in« 
collect.  Gorley  r.  Sewell,  77  Ind.  316;  v.  Skinner,  8  Ohio  162 ;  Perry  r.Clark- 
McQuilkin  v.  Doe,  8  Blackf.  (Ind.)  son,  16  Ohio  573;  Ludlow  r».  Wade,  5 
581  ;  Mount  v.  State,  6  Blackf.  (Ind.)  Ohio  503.  The  ground  of  these  dcci- 
25  ;  Bleidorn  v.  Abel,  6  Iowa  5 ;  Bryan  sions  was  that  the  order  w^as  not  a  judg- 
x\  Harvey,  11  Tex.  311.  ment  settling  the  rights  of  the  parties, 

But  where  the  re-enactment  of  the  and  constituted  nothing  more  than  rec- 

tax  sections  constitutes  the  repeal   by  ord  evidence  of  the  existence  of  the 

implication,   the     re-enactment  itself  necessary  facts  to  justify  the  proceed- 

furnishes  the  inference  that  the  legis-  ing,  and'the  assent  on  the  part  of* the 

lature  intended  to  preserve  the   right  court   that  the  administrator  should 

to  collect  the  taxes.     Gorley  v.  Sewell,  exercise  the  power  previously  vested 

77  Ind.  319  in  him. 

Should  Congress  by  a  resolution  ap-  Where  the  plaintiff  got  a  verdict  for 

point  the  head  of  a  department  to  set-  one  shilling  and  the  judge  did  not  grant 

tie  or  adjust  any  claims   against  the  a  certificate  to  deprive  him  of  costs  un- 

government,  and  should  the   head  of  til  the  time  of  its  repeal,  it  was  held 

such  department  in  making  such  ad-  that  the  power  of  certifying  could  not 

just  ment  exceed  his  powers,  Congress  be  exercised  in  such  a  case  after  the 
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scribing  a  penalty  or  forfeiture   recoverable  in  a  civil  action, 
takes  away  the  right  of  recovery,^  whether  an  action  has  been 

repeal,  and  that  the  certificate  was  void.  111.  415;  Mix  v.  Illinois  Cent.  R.  Co., 
Morgan  v,  Thome,  7  M.  &  W.  400.  116  111.  502;   Nichols  v.  Squire,  5  Pick. 
Where  an  action  is  brought  and  judg-  (Mass.)  168;  Bay  City,  etc.,  R.  Co.  v* 
ment  recovered  in  a  case  where  title  Austin,   21    Mich.  391 ;    Musgrove  v, 
was  in  question  and  the  plaintiff  would  Vicksburg,  etc.,  R.  Co.,  50  Miss.  677 ; 
have  bad  his  costs,  either  by  the  pre-  Anding  7\  Levy,   C7  Miss.  57 ;  Chalker 
sidingjudge's  certificate  under  one  Stat-  v,  Ives,  55  Pa.  St.  81 ;  Com.  v,  Duane, 
ate.  or  by  a  judge's  order  to  which  he  i  Binn.  (Pa.)  601;    2  Am.  Dec.  497; 
would  have  been  entitled  <»*  rftf3i7<>y«j-  Abbott  r.  Com.,  8  Watts   (Pa.)   517; 
tUia  under  another  statute,  but  he  ob-  34  Am.   Dec.  492 ;  Com.   v,  Shopp,  2 
tained  neither  until  after  both  of  those  Woodw.  (Pa.)  123;  Governor  v.  How- 
acts  stood  repealed,  it  was  held  that  the  ard,  1  Murph.  (N.  Car.)  465;  Rood  v, 
powers  under  them  had  ceased  to  ex-  Chicago,  etc.,  R.  Co.,  43  Wis.  146;  Com. 
ist  and  coxild  not  be  exercised  in  the  v.  Welch,  2  Dana  (Ky.)   330;  Rex  v, 
plaintiflPs  favor.  Butcher  r.  Henderson,  McKenzie,  R.  &  R.  C.  C.  429. 
L.  R.,  3  Qj,  B.  335.     Contra  Restall  v.  In  Eastman  t'.  Clackamas  County,  32 
London,  etc.,  R.  Co.,  L.  R,,3  Exch.  141.  Fed.  Rep.  24,  Deady,  J.,  observed :  "In 
See  Doe  i\  Holt,  21    L.   L    Ex.   335;  the  case  of  what  are  called  penal  stat- 
Wood  r.  Riley,  L.  R.,  3  C.  P.  26;  Hob-  utes,  there  has  been  a   more  marked 
son  :'.  Neale,  22  L.  }.  Ex.  25;  Doe  v.  disposition  on  the  part  of  the  courts  to 
Roe,  22  Lr.  J.  Ex.  17.  hold  that  a  repeal  thereof  destroys  or 
1.  Pope  V.  Lewis,  ±  Ala.  4S7 ;  Car-  takes  away  all  existing  rights  of  action 
li^ile  :\  State,  42   Ala.  523 ;    State  v.  thereunder  without  any  express  decla- 
Tombeckbee  Bank,  i  Stew.  (Ala.)  347;  ration  to  that  eflTect.** 
Tombeckbee  Bank  v.  State,  i  Minor  The  foundation  of  the  principle  is 
(Ala. J  425  ;  Crawford  v.  State,  i  Minor  that  after  the  repeal  of  the  statute,  no 
(Ala.)  143 ;  Tudson  v.  State,  i  Minor  law  exists  which  provides  for  the  pen- 
(Ala.)    150;  Butler  v.  Palmer,   i  Hill  alty    or    authorizes    its    enforcement. 
(N.  Y.)  324;  Curtis  v.  Leavitt,  15  N.  Anding  v.  Levy,  57  Miss.  56. 
Y.  229;  Van  Dyck  v,  McQuade,  86  N.  The  repeal  of  an  act  imposing  a  pen- 
Y.  3S;  Hartung  v.   People,  22  N,  Y.  alty  is  itself  a  remission.     Maryland  t?. 
95;  Knox  f.  Baldwin,  80  N.  Y.  610;  Baltimore,  etc.,  R.  Co.,  3  How.  (U.  S.) 
Smith  V,  Banker,   3  How.  Pr.  (N.  Y.)  534;  Norris  v.  Crocker,  13   How.  (U. 
142;  Victory   Webb   Printing  Co.  v,  S.)  429. 

Beecher,  26  Hun  (N.  Y.)  48;  Fischer  A  party  has  no  vested  right  in  the 
:•.  New  York  Cent.,  etc.,  R.  Co.,  46  N.  penalties  inflicted  by  the  revenue  laws 
Y.656;  State  V.  Youmans,  5  Ind.  281 ;  for  the  omission  01  another  to  place 
Wood  ?'.  Kennedy,  19  Ind.  68;  Huntr.  the  proper  revenue  stamp  upon  an  in- 
Jennings,  5  Biackf.  (Ind.)  195 ;  33  Am.  strument,  which  cannot  be  taken  away 
Dec.  465 ;  Stephenson  z\  Doe,  8  Biackf.  by  an  amendment  of  the  act  imposing 
(Ind.)5oS;46  Am.  Dec.  489;  Western  the  penalties.  Hoppock  v.  Stone,  49 
Union  Tel.  Co.  v,  Scircle,  103  Ind.  227;  Barb.  (N.  Y.)  527. 
Welch  t'.  Wadsworth,  30  Conn.  149;  A  highly  penal  statute  which  made 
79  Am.  Dec.  239 ;  Denver,  etc.,  R.  Co.  the  officers  of  a  corporation,  in  case 
r.  Crawford,  11  Colo.  598;  Gregory  v.  they  neglected  to  make  certain  reports, 
German  Bank,  3  Colo.  332;  25  Am.  individually  liable  for  all  corporate 
Rep.  760 ;  Oriental  Bank  v,  Freese,  18  debts  contracted  while  they  were  such 
Me.  109;  36  Am.  Dec.  701;  Gaul  v,  officers,  whether  the  creditor  was  there- 
Brown,  53  Me.  496;  Heald  v.  State,  36  by  injured  or  not,  took  away  all  exist- 
Me.  62;  Yeaton  r.  U.  S.,  5  Cranch  (U.  ing  rights  of  action  thereunder,  in- 
S.)  281 ;  Schooner  Rachel  v.  U.  S.,  6  eluding  one  on  which  an  action  was 
Cranch  (U.  S.)  329;  U.  S.  v.  Passmore,  brought  before  the  passage  of  the  re- 
4  I^all.  (U.  S.)  372  ;  Union  Iron  Co.  v.  pealing  act.  Union  Iron  Co.  v.  Pierce, 
Pierce,  4  Bias.  (U.  S.)  327;  Norris  v.  4  Biss.  (U.  S.)  327. 
Crocker,  13  How.  (U.  S.)  429;  Sey-  Where  a  statute  imposing  a  penalty 
Qiour  7*.  McCormick,  16  How.  (U.S.)  upon  any  corporation  therein  named 

f);  Belvidere  7'.  Warren  R.  Co.,  34  N.  that  neglected  or  refused  to  make  the 

L*  19^;   Menard  County  v.  Kincaid,  report  for  the  purposes  of  taxation  re- 

71  III.  587 ;  Parmelee  v.  t^awrence,  44  quired  by  it,  was  repealed,  it  was  held 
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begun  *  or  not ;  *  for  there  is  no  vested  right  in  th<5  penalty  until 
its  actual  recovery  by  final  judgment.' 

In  some  cases,  however,  where  the  right  to  recover  a  penalty  is 
destroyed  by  the  repeal  of  the  statute  giving  it,  there  may  be  still 
a  recovery  for  the  violation  of  the  statute  on  common-law  grounds. 
Thus,  where  a  statute  prohibits  an  act,  and  a  violation  of  its  pro- 
visions is  such  an  act  of  negligence  as,  on  common-law  principles, 
subjects  the  offender  to  a  civil  action  for  damages  on  account  of  the 
loss  or  injury  thereby  caused,  the  repeal  of  the  statute,  while  it 
destroys  the  right  to  recover  the  penalty,  does  not  take  away  or 
impair  a  right  of  action  which  has  already  accrued  by  reason  ol 
such  negligence.* 

In  cases  where  by  statute  it  is  made  unlawful  to  demand  and 
receive  compensation,  as  interest,  freights,  duties,  etc.,  in  excess 

that  the  right  to  coHect  such  penalties  (U.  S.)  551;  U.  S.  v.  Preston,  3  Pet 

was  destroyed,  although  the  repealing  (U.  S.)  57;  Pope  v.  Lewis,  4  Ala.  489; 

act  saves  the  right  to  collect  any  tax  Lewis  v.  Foster,  i   N.  H.  61;  Rexi\ 

accrued   or  accruing  under    the    re-  London,  3  Burr.  1456. 
pealed  act  prior  to  its  repeal.     Com.        2.  Com.  v.  Standard  Oil  Co.,  loi  Pa. 

V.  Standard   Oil   Co.,  loi    Pa.  St.  119.  St.  119;  Smith  v.   Banker,  3  How.  Pr. 

See  also  Belvidere  v.  Warren   R.  Co.,  (N.  Y.)  141;  Fire  Department  r.  Og- 

34  N.  J.  L.  196.  den,  59  How.  Pr.  (N.  Y.)  21. 

The  repeal  of  an  act  of  the  assembly        S.  Com.  r.  Welch,  2  Dana  (Kr.)33o; 

giving  a  forfeiture  for  an  offense  is  a  Yeaton  v.  U.  S.,  5  Cranch  (U.  S.)  2S1; 

repeal  of  all  forfeitures  incurred  under  Tombeckbee   Bank  v.  State,   i   Stew, 

the   act  repealed,   unless    there   be   a  (Ala.)  347. 

special     exception     to    the    contrary.        *'  There  is  no  such  thing  as  a  vested 

Governor  v.   Howard,    i    Murph.  (N.  interest    in    an    unenforced    penalty." 

Car.)  465.  Gregory  v.  German  Bank,  3  Colo.  332; 

In  the  case  of  a  penalty  imposed  on  25  Am.  Rep.  760;  Denver,  etc.,  R.Xo. 

a  delinquent  tax  payer,  taken  away  by  v,  Crawford,   11    Colo.  600.     But  see 

repeal,  he   need  not,  when  he  offers  to  Taylor  zk  Rushing,  2  Stew.  (Ala.)  161, 

redeem,  tender  the  amount  nor  interest  in  which  a  penalty  accruing  to  an  indi- 

thereon.     Snell  v,  Campbell,  24  Fed.  vidual  under  a  statute  was  held  to  be  a 

Rep.  S80.  vested  right,  and  the  repeal  of  the  stat- 

1.  Bay  City,  etc.,  R.  Co.  i;.  Austin,  ute  pending  a  writ  of  error  was  held 

21  Mich.  390;    People  v.  Westchester  not  to  divest  the  right  ;  disiinguisking 

County.  4  Barb.  (N.  Y.)  64 ;  Van  Dyck  Yeaton  v.  U.  S.,  5  Cranch  (U.  S.)  2S1, 

V.  McQuade,  86  N.  Y.  38;  Smith   v,  and  Tombeckbee  Bank  7-.  State,  i  Stew. 

Banker,  3  How.  Pr.  (N.  V.)  141 ;  Fire  (Ala.)  347,  which  held  that  the  penalty 

Department  v,  Ogden,  59    How.   Pr.  must  have  been  actually  recovered  to 

(N.  Y.)  21 ;  Rood  z\   Chicago,  etc.,  R.  be  vested,  on  the  ground  that  in  those 

Co.,  43  Wis.  147  ;  Dillon  i'.  Linder,  36  cases  the  penalty  was  due  to  the  state 

Wis.  344.  and   not  to  an    individual.    See  also 

So,  where  the  act  giving  a  penalty  Eastman  v,  Clackamas  County,  32  Fed 

was  repealed  after  the  verdict  but  be-  Rep.  21. 

fore  final  judgment,  the  right  of  recov-        4.  Grey  v.  Mobile  Trade  Co.,  55  Ala. 

ery  was  lost.     Bay  City,  etc.,  R.  Co.  v.  387;  28  Am.  Rep.  729;  Gorman  r.  Mc- 

Austin,  21  Mich.  390.  Ardle,  67  Hun  (N.  Y.)  484 ;  Vanderkar 

No  judgment  can  be  rendered  in  any  v.  Rensselaer,  etc.,  R.  Co^  13  Barb.tN. 

suit  for  a  penalty  after  the   repeal  of  Y.)  393. 

the  act  by  which  it  was  imposed.   The        The  repeal  of  the  statute  requiriD/ 

repeal  of  a  statute  puts  an  end  to  all  fire  escapes,  does  not  destroy  a  right  of 

suits  founded  upon  it,  even  though  com-  action  for  an  injury  caused  by  a  prior 

menced  before  the  date  of  the  repeal,  accident  due  to  the  failure  to  provide 

Schooner  Rachel  v.  U.  S.,  6  Cranch  fire  escapes.    Gorman  v,  McArdle,  67 

<U.  S.)  329J  The  Irresistible,  7  Wheat.  Hun  (N.  Y.)  484- 

510 


STA  TUTES.  EfEM 

of  that  named  in  the  statute,  from  one  who  protests  against  it, 
and  a  penalty  for  a  violation  is  given  to  the  one  wronged,  the  re- 
peal of  the  statute,  while  it  prevents  the  recovery  of  the  penalty, 
does  not  affect  the  common-law  right  to  recover  the  excess  wrong- 
fully received  and  detained.* 

1.  Graham  v.  Chicago,  etc.,  R.  Co.,  the  act  at  the  time  it  was  done.    The 

53  Wis.  486;  Smith  v,  Chicago,  etc.,  R.  only  necessity  of  referring  to  the  stat- 

Co.,  49  Wis.  443;   Noyes  v.  State,  46  ute  at  all,  for  the  purposes  of  sustain- 

Wis.  250;  32  Am.  Rep.  710;  Whitaker  ing  the  action,  is  to  determine  whether, 

v.  Pope,  2  Woods  (U.  S.)  463.     See  upon   the  principles  of  the  common 

Rood  V.  Chicago,  etc.,  R.  Co.,  43  Wis.  law,  a  right  of  action  exists  in  favor  of 

146;  Pacific  Mail  S.  S.  Co.  t».  Joliffe,  2  the  plaintiifs.** 

Wail.  (U.S.)  450;  Harris  v.Townsend,  In  New    Torh^   before  distress  for 
56  Vt  716.  rent  was  abolished  by  statute,   a  pen- 
In  Graham  v.  Chicago,  etc.,  R.  Co.,  alty  was  imposed  for  the  benefit  of  the 
53  Wis.  487,  it  was  held  that  the  act  of  landlord  on  one  who  assisted  a  tenant 
a  railroad  company  demanding  and  re*  in   removing  goods   from   the  leased 
ceiving  for  services  any  sum  in  excess  premises  in  order  to  avoid  the  payment 
of  the  rates  fixed  by  law,  was  an  un-  of  rent.     It  was  held  that  the  right  of 
lawful  act;  the  money  was  therefore  the   landlord   to  recover  the   penalty 
unlawfully  received,  and,upon  the  prin-  was   not  affected   by   the  subsequent 
ciples  of  common  law,  the  right   of  abolishment  of  the  right  of  distress  for 
action  immediately  accrued  to  recover  rent.     Palmer  v.  Conly,  4  Den.  (N.  Y.) 
the  same  back,  which  was  not  affected  374;  aff^d  2  N.  Y.  182.  Though  this  de- 
bj  the  repeal  of  the  statute  making  the  cision  proceeded  on  the  theory  that  the 
actunlawful.  In  delivering  the  opinion  latter  act  did  not  operate  retroactively 
of  the  court,  Taylor,   J.,  said :  *'  This  on  the   prior   statute,   still   the  court 
right  of  action  to  recover  the  excess  stated  that  when  a  penalty  is  given  to 
paid  above  the   legal  rate  of  interest  an  individual  as  a  satisfaction  for  in- 
prescribed   by  the  statute  is  not  given  jury  done  him  in  violating  a  statute,  as 
by  the  statute,  but   is  a  result  of  the  well  as  punishment  to  the  offender,  the 
statute,  and  depends  upon  the  princi-  right  to  the  penalty  is  vested  in  the  in- 
ples  of  the  common  law  for  its  mainte-  jured  person  whetner  suit  is  begun  or 
nance.    The  statute  makes  it  unlawful  not,  and  is  not  affected  by  the  subse- 
to  tike  more  than  a  fixed  rate.     All  quent  repeal  of  the  statute.      Citing 
sums  taken  in  excess  of  such  fixed  rate  Company  of  Cutlers  v.  Ruslin,  Skin, 
are  unlawfully  taken,   and   upon   the  363;  College  of  Physicians  f.  Harrison, 
prinripl-s  of  the  common  law  a  right  9  B.  &  C.  524;  17  6.  C.  L.  433.  In  later- 
immediately  accrues  to  the  person  pay-  cases,  however,  in  the  same  state,  it  is 
ing  the  unlawful  excess  to  recover  the  decided  that  had  the  later  statute  actu- 
same  back.     So  the  act  of  a  railroad  ally  repealed  the  first,  the  right  to  the 
company  demanding  and  receiving  for  penalty  would   have   been  destroyed, 
services  any  sum  in  excess  of  the  rates  Fisher  x\  New  York,  etc.,  R.  Co.,  46 
fixed  by  law  is  an   unlawful  act;   the  N.  Y.  656.     See  Sturgis  x\  Spofford, 
money    is    therefore     unlawfully    re-  45  N.  Y.  446. 

ceived,  and,  upon  the  principles  of  the  So  where  a  usury  law  expressly  pro- 
common  law,  a  right  of  action  imme-  vided  that  a   person  paying  usurious 
diately  accrues  to  the  person  who  pays  interest    might    sue   for  and   recover 
8Jch  unlawful  charges  to  recover  the  three  times  the  excess  of  the   money 
s&me  back  again.    The  lawfulness  of  paid  over  and  above  the  lawful  interest, 
an  act  depends  upon  the  state  of  the  it  was  held  that  the  borrower  might 
law  at  the  time  it  is  done,  and,  if  it  waive  his  right  under  the  statute  and 
was  unlawful  then,  we  have  seen,  by  sue  for  and  recover  simply  the  excess 
the  decisions  of  this  court  above  cited,  over  and  above  the  legal  rates  fixed  by 
that  no  repeal  of  the  law  which  ren-  the  statute.     Lee  r.  Peckham,  17  Wis. 
dered  such  act  unlawful  can  make  it  383;  Wood  v.  Lake,  13  Wis.  84.     See 
lawful  or  valid.     The  plaintiffs'  action  Gill  v.  Rice,  13  Wis.  549;  Fay  v.  Love- 
to  recover  for  the  unlawful  act  does  joy,  20  Wis.  407 ;  Dole  v,  Northrop,  19 
not  depend  upon  the  statute,  except  so  Wis.  249. 
«r  as  the  statute  gives  character  to  Pasnaent  Under  ProtMt. — Whether  an 
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(6)  Criminal  Oftknsbs. — When  a  statute  creating  a  criminal  of- 
fense is  expressly  repealed,  or  any  portion  of  it  that  is  essential  to 
sustain  an  indictment  drawn  under  its  provisions  is  stricken  out 
by  a  law  subsequently  enacted,  the  former,  unless  a  contrary  in- 
tent on  the  part  of  the  law-makers  appears  from  an  express  saving 
clause,  or  by  necessary  implication  from  the  language  in  the  repeal- 
ing statute,*  will  be  held  inoperative,  even  as  to  offenses  com- 
mitted  before   the   passage  of  the  later  act ;  *  and  every  step 


excess  voluntarily  paid  can  be  recov-  pie  v,  Hobson,  48  Mich.  27;  Bay  Citj, 

ered   back  is   doubtful,  for    the  paj-  etc.,  R.  Co.  v.  Austin,  21   Mich.  390; 

ment    being    voluntary    the    plaintiff  Wheeler  v.  State,  64  Miss.  462 ;  Teagne 

can  not  complain  of  any  force  or  wrong  v.  State,  39  Miss.  516:  Mastronada  r. 

done    by   the    defendant,    but    must  State,  60  Miss.  86;  Lindsey  v.  State, 

rest  his  recovery  entirely  upon  the  un-  65  Miss.  542  ;  Lewis  v.  Foster,  i  N.  H. 

lawfulness  of  til e  act  of  the  defendant  61;  Den  v.  DuBois,  16  N.  J.  L.  285; 

in  receiving  the  same  in  violation  of  State  v,  Massey,  103  N.  Car.  356;  State 

the  statute.     Graham  v.  Chicago,  etc.,  r\  Cress,  4  }ones  (N.  Car.)  421 ;  Statet*. 

R.  Co.,  53  Wis.  486.      See  Noyes  v.  Nutt,  Phill.  (N.  Car.)  20 ;  Governor  r. 


State,  44  Wis.  254;  32  Am.  Rep.  710, 
where  it  was  held  that  to  recover  back 
license  fees  paid  under  an  invalid  stat- 
ute, the  payment  must  have  been  made 
under  protest,  citing  Van  Buren  v, 
Dow^ning,  41  Wis.  122.  Compare  Mo- 
bile, etc.,  R.  Co.  V,  Steiner,  61  Ala. 
594,  and  cases  cited,  where  it  was  said 
that  the  payment  of  excess  of  freight  is 
from  its  nature  involuntary  and  may 
be  recovered  though  not  paid  under 
protest. 


Howard,  i  Murph.  (N.  Car.)  465;  State 
?.'.  Wise,  66  N.  Car.  120;  State  v.  Long, 
78  N.  Car.  571;  State  t^.  Baltimore,  etc, 
R.  Co.,  12  Gill  &  J.  (Md.)399;  38  Am. 
Dec.  319;  Keller  v.  State,  12  Md.  32a; 
71  Am.  Dec.  596;  Annapolis  v.  State, 
30  Md.  112 ;  Palmer  v,  Conly,  4  Den. 
(N.  Y.)  377;  Butler  v.  Palmer,  i  Hill 
(N.  Y.)  329;  Hartung  z\  People, 22 N. 
Y.  95 ;  People  r.  Police  Board,  16  Abb. 
Pr.  (N.  Y.)  473;  Smith  v.  Banker,  3 
How.  Pr.  (N.  Y.)  142;  People  i\  Vao 


1.  Where  there  is  a  sufficient  saving  Pelt,  4  How.  Pr.  (N.  Y.)  36;  Calkins  r. 
clause  in  the  repealing  act,  offenses  State,  14  Ohio  St.  222;  Com.  v.  Duane, 
committed  before  the  repeal  of  a  stat-  i  Binn.  (Pa.)  601;  2  Am.  Dec.  497; 
ute  may  be  punished.  Com.  i'.  Ed-  Abbott  v.  Com.,  8  Watts  (Pa)  517; 
warcG,  4  Gray  (Mass.)  i ;  People  r.  34  Am.  Dec.  492  ;  Genkinger  r.  Com, 
Gill,  7  Cal.  357.  See  j«/rfl,this  title,  32  Pa.  St.  99;  Stoever  v.  Immeli,  i 
Provisos^  Exceptions^  and  Saving  Watts  (Pa.)  258;  State  v.  Fletcher,  1 
Clauses,  R.  I.  193 ;  State  t'.  Cole,  2  McCord  (S. 

2.  Freeman  i\  State,  6  Port.  (Ala.)  Car.)  i;  State  v,  Addington,  2  Bailejr 
372  ;  State  t-.  Allaire,  14  Ala.  435 ;  Grif-  (S.  Car.)  516;  23  Am.  Dec.  150;   Rob- 


fin  V.  State,  39  Ala.  541  ;  Aaron  t\  State, 
40  Ala.  307;  Carlisle  v.  State,  42  Ala. 
523;  Hirschburg  v.  People,  6  Colo. 
X45:  People  V.  Tisdale,  57   Cal.   104; 


erts  V.  State,  2  Overt.  (Tenn.)  423; 
Bennett  v.  State,  2  Yerg.  (Tenn.)  473; 
Brothers  v.  State,  2  Coldw.  (Tenn.) 
201 ;  Montgomery  t\  State,  2  Tex.  App, 


Donaldson  v.  State,  9  Fla.  402;  Hig-  618;  Tuton  v.  State,  4  Tex.  App.  472; 

ginbotham  I'.  State,  19  Fla.  557;  Bank  Pinckard  v.  State,  13  Tex.  App.  373; 

of   St.  Mary's   r.   State,  12   Ga.    475;  Mulkey  t-.  State,  16 Tex.  App. 53; Wall 

Taylor  v.  State,   7  Blackf.  (Ind.)  93;  v.  State,  i8  Tex.  682;  70  Am.  Dec 303; 

State  V,  Lloyd,  2    Ind.  659 ;    Howard  Greer  v.  State,  22  Tex.  588 ;  State  v. 

V.  State,  5  Ind.  183;  Jones  v.  State,  i  Meader,  62  Vt.  458;  Leftwiche's  Case, 


Iowa  395 ;  Com.  v.  Cain,  14  Bush  (Ky.) 
525 ;  Speckert  v,  Louisville,  78  Ky.  207 ; 
Com.  V.  Welch,  2  Dana  (Ky.)  330; 
State  V.  O'Connor,  13  La.  Ann.  486: 


5  Rand.  (Va.)  657;  Harrison  v.  Allen, 
Wythe  (Va.)  291 ;  Scott  t\  Com.,  2 
Va.  Cas.  54 ;  State  v.  Ingersoll,  17  Wis. 
631 ;  Rood  V.  Chicago,  etc.,  R.  Co.,  43 

Heald  v.  State,  36  Mer62;  Com.  v,  Mc-    Wis.  146;  Anonymous,  i  Wash.  (U.  S.) 

Donough,  13  Allen  (Mass.)  581 ;  Com.    84 ;U.  S.  v,  Finlay,  1  Abb.  (U.  S.)364; 

V.  Pattee,  12  Cush.  (Mass.)  501;  Com.    U.  S.  v,  Passmore,  4  Dall.  (U.  S.)  372; 

V.  Marshall,  11  Pick.  (Mass.)  35o;Com.     Pacific  Mail  S.  S.  Co.z^.  ]oliffe,3  WaU. 

•w  Kimfaall,  31  Pick.  (Mass.)  373;  Fee-    <U.  S.)  450;  U.  S.  v.  Tjnen,  11  WalL 
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thereafter  taken  in  a  criminal  proceeding  will  be  utterly  void.* 
The  repeal  of  the  law  after  the  conviction  of  the  offender,  but  be- 
fore sentence,  has  the  same  effect,  for  the  act  punished  must  be 
criminal  when  judgment  is  demanded,  and  authority  to  render  it 
must  still  reside  in  the  court.* 

(7)  Judgments— Appeals. — A  final  determination  by  judgment  or 

sentence  is  vested  and,  therefore  is  unaffected  by  the  subsequent 
repeal  of  the  statute  on  which  it  depended.'     Where  the  judg- 

(U.  S.)  88;  Norris  v.  Crocker,  13  How.  State  v.  Long,  78  N.  Car.  571 ;  State 

(U.  S.)  429;  The  Irresistible,  7  Wheat,  v.  Nutt,  Phill.  (N.  Car.)  20;    States. 

(V.S.)55i;U.S.v.  6  Fermenting  Tubs,  Wise,  66  N.  Car.  120;  Butler  7\  Palmer, 

I  Abb.  (U.  S.;  26S;   Schooner  Rachel  i  Hill  (N.  Y.)  324;  Hartung  v.  People, 

r.  U.  S.,  6  Cranch  (U.  S.)  329;  Yeaton  22  N.  Y.  96;  Calkins  v.  State,  14  Ohio 

V.  U.  S.,  5  Cranch  ( U.  S.)  281 ;  U.  S.  v.  St.  231 ;  Com.  v,  Duane,  1  Binn.  (Pa.) 

The  Helen,  6  Cranch  (U.  S.)  203;    R.  601 ;  2  Am.  Dec.  497;  Schooner  Rachel 

V.  Swann,  4  Cor  108:    Rex  r.  London,  v.  U.  S.,  6  Cranch  (U.  S.)  329;  Yeaton 

3  Burr.   1456;  Miller's  Case,  i  W.  Bl.  v,  U.  S.,  5  Cranch  (U.  S.)  281 ;  Norris 

451;  Rex  V.  McKenzie,  R.  &  R.  C.  C.  v.  Crocker,  13  How.  (U.  S.)  429;  Com. 

429:  Reg.  V.  Denton.  160^8.832;  18  t\    Kimball,    21    Pick.    (Mass.)    373; 

C^  B.  761 ;  83  E.  C.  L.  761;  Charring-  Wheeler  v.  State,  64  Miss.  462  ;  Mul- 

ton  V.  Meat  her  ingham,  2  M.&  W.  228;  key  v.  State,  16  Tex.  App.  53;  Key  v. 

Reg.  V.  Mawgan,  8  Ad.  &  El.  496;  35  Goodwin,  4  M.  &  P.  341. 

E.  C.L.  447.  8.  Broughton   v.   Branch    Bank,   17 

Where  an  act  amendatory  of  a  pre-  Ala.  828 ;  Aaron  v.  State,  40  Ala.  307 ; 

viously  existing   criminal  statute  dif-  Welch  v,  Wadsworth,  30  Conn.  149; 

lers  materially  from  the  latter,  an  in-  79  Am.  Dec.  239;  Taylor  i;.  State,  7 

dictment  drawn  under  the  prior  stat-  Blackf.    (Ind.)   93;    State    v,  Loyd,   2 

ute  cannot   be  proceeded  on  after  the  Ind.  659;  Thompson  7'.  Bassett,  c  Ind. 

passage  of  the  amendatory  act,  even  535 ;   Wood   v.  Kennedy,   19  Ind.  68 ; 

though  it  is  provided  by  statute  "that  State   v.  O'Conner,  13  La.  Ann.  486; 

when  a  part  of  a  statute  is  amended,  it  State  v.  Brewer,  22  La.  Ann.  273 ;  Saco 

is  not  to  be  considered  as  having  been  v.  Gurney,  34  Me.  14  ;  Heald  v.  State, 

repealed  and  re-enacted  in  the  amend-  36  Me.  62  ;  Gaul  v.  Brown,  53  Me.  496; 

edform,  but   the  portions  which  arc  Foster  t;.  Medfield,  3  Met.  (Mass.)  i; 

not  altered   are  considered  as  having  Belvidere  7'.'  Warren  R.  Co.,  34  N.  T. 

been  the   law  since   their  enactment,  L.  193;  same  case  in  error,  35  N.J.  L. 

and  the  new  provisions  as  having  been  584;  Fisher  i'.  New  York,  etc.,  R.  Co., 

enacted  at  the  time  of  the  amendment"  46  N,  Y.  644;  State  r.  Cress,  4  Jones 

State  f.  Massey,  103  N.  Car.  3«56.  (N.  Car.)  421;   State  v.  Long,  78  N. 

The  rule  that  the  repeal   of  a  crim-  Car.  576 ;  Calkins  v.  State.  14  Ohio  St. 

inul   statute   discharges   all   prisoners  222;    State  z\  Fletcher,   i  R.   I.    193; 

held  under  it,  resting  on  the  presump-  Greer  v.  State,  22  Tex.  588 ;   Hubbard 

tion  of  legislative  pardon,  does  not  ex-  v.  State,  2  Tex.  App.  506;  Mulkey  v. 

ist  where  there  is  no  room  for  such  State,  16  Tex.  App.  53 ;  Montgomery 

presumption  ;  and,  therefore,  where  a  z\  State,  2  Tex.  App.  618 ;  State  v,  Ad- 

statnte  repealed  is  immediately  re- en-  dington,  2   Bailey   (S.  Car.)    516;   23 

acted  and  is  held  to  have   continued  Am.  Dec.  150;   State  v.  Ingersoll,  17 

from  the  beginning,  criminal  prosecu-  Wis.  631 ;  State  v.  Gumber,  37  Wis. 

tions  under  it  are  not  abated.     State  v.  298;  Rood  v,  Chicago,  etc.,  R.  Co.,  43 

Brewer,  22  La.  Ann.  273.  Wis.  146 ;   State  v.  Campebll,  44  Wis. 

1.  Hirschburg  v.  People,  6  Colo.  529;  State  r.  Van  Stralen,  45  Wis.  437; 
145.  In  this  case  habeas  corpus  pro-  Leschi  z\  Territory,  i  Wash.  Ter.  13; 
ceedings  were  held  to  lie  to  release  the  Snell  v.  Campbell,  24  Fed.  Rep.  880; 
prisoner.  A  motion  to  quash  the  bill  Union  Iron  Co.  t*.  Pierce,  4  Biss.  ( U.  S.) 
or  indictment  is  the  common  proceed-  327;  Yeaton  i\  U.  S.,  5  Cranch  (U.  S.) 
ing  in  cases  where  the  statute  has  been  281 ;  Rex  v,  McKenzie,  R.  &  R.  C.  C. 
repealed  pending  the  prosecution.  U.  429;  Rex  v.  Heath,  2  East  P.  C.  609; 
S.  V,  Finlay,  i  Abb.  (U.  S.)  364.  Rex  v.  Davis,  i  Leach  C.  C.  271. 

2.  State  V,  Williams,  97  N.  Car.  455;  In  State  v.  Addington,  2  Bailey  (S. 
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ment  of  an  inferior  court  is  res  adjudicata,  the  repeal  of  the  stat- 
ute pending  the  appeal  from  the  judgment  does  not  prevent  the 
enforcement  thereof  after  the  decision  of  the  reviewing  court;' 
but  if  final  judgment  cannot  be  given  until  the  appeal  is  decided, 
an  intermediate  repeal  of  the  statute  will  abate  the  proceedings.* 
(b)  Connected  with,  but  Independent  of,  Bepealed  Statnte. — While  rights  of 
action  which  are  expressly  given  by  statute  and  do  not  exist  out- 


Car.)  519;  23  Am.  Dec.  150,  Johnson,  43  Md.  178;  Annapolis r.  State, 30 Md. 

J.,   in   delivering   the   opinion  of   the  112  ;  Gil leland  z'.  Schuyler.  9  Kan. 569; 

court,   said:    "After    final    judgment,  Hartung -•.  People,  22  N,  Y.  95;  Mou- 

there  is  no  means  by  which  the  court  ras  t*.  Schooner  A.  C.    Brewer,  17  La. 

can  regain  possession  of  the  cause;  an  Ann. 82  ;  State  r.  King,  12  La.  Ann. 593. 
execution  follows  as  a  necessary  con-         Even  after  the  judgment  of  affirm- 

sequence.     If.  for  instance,  the  repeal-  ance  on  appeal,  when  the  repeal  took 

ing  law  had  intervened  between  the  place  prior  thereto  but  was  not  brought 

judgment  or  sentence  and  the  execu-  to   the  notice  of  the  court  before  its 

tion,  there  is  no  process  by  which  the  decision,   a  motion  to  strike  out  the 

court    could   reverse  or    modify    the  affirmance  and   enter  a   judgment  of 

judgment."  reversal  made  at  the  same  term  of  the 

In  capital  cases  in  states  where  the  court  was  granted.     Keller  v.  State,  12 

fixing  of  the  date  of  execution  is  an  es-  Md.  322  ;  71  Am.  Dec.  596. 
sential  part  of  the  sentence  (Russell  T^.        In  admiralty  cases,  an  appeal  sus- 

State,  33  Ala.  372),  if  the   execution  pends  a  sentence  altogether ;  and  it  is 

does  not  take  place  on  the  day  first  not  res  adjudicaia  until  final  sentence 

settled,  a  repeal  of  the  statute  on  which  of  the  appellate  court  be  pronounced. 

the  conviction  depends,  before  resen-  Hence,  the  repeal  of  a  statute  after  an 

tence,  discharges  the  prisoner.    Aaron  appeal  has  been  taken  and  before  final 

V,  State,  40  Ala.  307.  judgment  in  such  a  case  prevents  the 

1.  People  V.  Hobson,  48  Mich.  27.  In  recovery  of  a  penalty  based  on  the  stat- 
this  case,  in  which  judgment  under  the  ute.  Yeaton  v,  U.  S.,  5  Cranch  (U. 
old  law  was  removed  by  certiorari  to  S.)  281. 

a  higher  court  and  there  affirmed  after        A  final  determination  in  an  inferior 

the  repeal  of  the  statute,  it  was  held  court  of  admiralty  where  a  right  of  ap- 

not  to  be  rendered  void  by  the  repeal,  peal  exists  and  has  been  claimed,  is  not 

on  the  ground  that  no  new  judgment  a  definitive  condemnation  within  the 

was  given  in  the  higher  court.  meaning  of  the  article  of  the  conven- 

2.  Denver,  etc.,  R.  Co.  v.  Crawford,  tionof  September 30, 1800,  with /^rrtffff, 
ti  Colo.  598;  Gregory  v.  German  Bank,  and  the  court  will,  under  a  treaty  made 
3  Colo.  332 ;  Union  Pac.  R.  Co.  v,  since  the  original,  reverse  the  decree, 
Proctor,  12  Colo.  194;  Mulkey  i-.  State,  although  it  was  correct  when  made, 
16  Tex.  App.  53;  Pinckard  i\  State,  13  and  decree  restoration  of  the  prop- 
Tex.  App.  373 ;  Sheppard  x'.  State,  i  erty  condemned.  U.  S.  v.  Peggy,  i 
Tex.  App.  522;  28  Am.  Rep.  422;  Cranch  (U.  S.)  103. 
Montgomery  v.  State,  2  Tex.  App. 618;  An  act  repealing  the  stamp  laws  re- 
Freese  v.  State,  14  Tex.  App.  31;  moves  all  objection  to  a  bond  for  want 
Prather  r.  State,  14  Tex.  App.  453;  of  a  stamp,  and  authorizes  the  appellate 
Tuton  V.  State,  4  Tex.  App.  472  ;  Hub-  court  to  reverse  the  decision  of  an  in- 
hard  V.  State,  2  Tex.  App.  506 ;  Fitze  ferior  court  refusing  to  admit  the  bond 
r.  State,  13  Tex.  App.  372;  Lewis  i'.  in  evidence  because  it  was  not  stamped, 
Foster,  i  N.  H.  61 ;  Speckert  v.  Louis-  although  the  repealing  act  was  not 
ville,  78  Kv.  287 ;  Com.  v.  Sherman,  85  passed  until  after  such  decision.  State 
Ky.  686;  i5,  S.  v.  Peggy,  i  Cranch  (U.  v.  Norwood,  12  Md.  19^. 

S.)  103;  Musgrove  t'.  Vicksburg,  etc..  If  laws  which  give  the  court  juris- 
R.  Co.,  50  Miss.  677;  State  r.  Daley,  diction  in  certain  cases  expire,  the  ju- 
29  Conn.  272  ;  Atwell  v.  Grant,  11  Md.  risdiction  ceases,  although  an  appeal  is 
104;  Keller  v.  State,  12  Md.  325;  71  actually  pending  at  the  time  of  the  ex- 
Am.  Dec.  596;  Stater.  Norwood,  12  piratio'n.  U.S.  v,  Boisdore,  8  How. 
Md.  195 ;  Price  v.  Nesbitt,  29  Md.  263;  (U.  S.)  121 ;  McNulty  v, Batty,  10 How. 
Wade  V,  St.  Mary's  Industrial  School,  (U.  S.)  79. 
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side  thereof,  are  necessarily  destroyed  by  a  repeal,  rights  or  causes 
of  action  which  accrue  to  a  party  and  indirectly  depend  upon  the 
statute,  but  which  can  be  enforced  independently  thereof,  are  not 
necessarily  destroyed  by  its  repeal.  Under  such  circumstances 
the  right  to  recover  is  based  on  the  common  law,  not  on  the 
statute.* 

€,  Of  Repeal  and  Re-enactment.— The  re-enactment  of  a 
previous  statute,  or  a  provision  of  it,  is  construed  not  to  be  an  im- 
plied repeal  of  the  enactment,  but  a  continuation  thereof,  so  that 
all  interests  under  the  original  statute  remain  unimpaired.*  An 
express  repeal  and  re-enactment  of  the  same  act  has  a  similar  ef- 

1.  Graham  v.  Chicago,  etc.,  R.  Co.,  ence  in  the  phraseology  of  the  two, 
53  Wis.  486;  Grey  v.  Mobile  Trade  the  latter  alone  can  be  referred  to  as 
Co.,  55  Ala.  387 ;  28  Am.  Rep.  729 ;  the  law,  and  the  former  stands  to  all 
Coggeshall  v.  Groves,  10  R.  I.  18.  See  intents  as  if  absolutely  and  expressly 
Palmer  r.  Con ly,  4  Den.  (N.  Y.)  378;  repealed."  See  dissenting  opinion  in 
afirmed  2  N.  Y.  102.  People  v.  McNultj',  93  Cal.  427;   Wil- 

2.  Hancock  v.  Perry   Dist.  Tp.,  78  kinson  v.  Ketler,  59  Ala.  306. 

Iowa  556;  Junction  City  v,  Webb,  44  Where  an  act  of  the  legislature   is 
Kan.  71 ;  Gorley  v.  Sewell,  77  Ind.  319;  repealed  and  is  re-enacted  at  the  same 
Kesler  v.  Smith,  66  N.  Car.  154;  State  time  with  some  changes,  the   act  re- 
r.  Sutton,  loo  N.  Car.  474;  Forbes  v.  pealed  has  no  force  whatever  only  so 
Board  of    Health,   27    Fla.    189;  Cal-  far  as  it  is  continued  in  force  by  saving 
lahan  t'.  Jennings,  16  Colo.  471;  Bur-  clauses  and  exceptions.   Coffin  z;.  Rich, 
veil  V.  Tullis,  12  Minn.  572;  Barton  t\  45  Me.  507;  71  Am.  Dec.  559. 
Moscow  School  Dist.  (Idaho  1S92),  29  The  repeal  and  simultaneous  re-en- 
Pac.  Rep.  43;  State  v.  Wish,  15  Neb.  actment  of  the  same  law  is  a  mere  af- 
448;  Wright  T'.  Oakley,  5  Met.  (Mass.)  firmance  of  the  first  law,  and  all  prose- 
400;  Randolph   v.   Lamed,   27   N.   J.  cutions  and  rights  based   on  the  first 
^^'  557?  Capron   v.  Strout,   11    Nev.  law,    and    prosecutions    for    offenses 
304;  In  re  Prime's  Estate,  i  36  N,  Y.  against    provisions     contained    in    it, 
347;  Calhoun  v.  Delhi,  etc.,  R.  Co.,  28  which  were  committed  before  the  re- 
Hun  (N.  Y.)  379;  Mortimer  v.  Cham-  peal,  are  unaffected.     Lisbon  v.  Clark, 
bers,  63  Hun  (N.  Y.)  335;  Fisher  v.  18  N.  H.  234;  Laude  v.  Chicago,  etc., 
Xew  York,  etc.,  R.  Co.,  46  N.  Y.  656 ;  R.  Co.,  33    Wis.   640;    Fullerton    v, 
STracuse  Sav.   Bank  v.  Seneca  Falls,  Spring,  3  Wis.  667;  Hurley  t^.  Texas, 
8^  N.  Y.  317;  Goillotel  v.  New  York,  20  Wis.  634;  State  v.  Cumber,  37  Wis. 
87  N.  Y.  441;  People  v.  Montgomery  302;  Middleton  v.  New  Jersey,  etc.,R. 
County,  67  N.  Y.  109;  Moore  v.  Man-  Co.,  26   N.   J.  Eq.   269;  Randolph   v, 
sert,  49  N.  Y.  332;  Ely  v,  Holton,  15  Lamed,  27  N.J.  Eq.  562;  Dashiell  v, 
^'  ^  •  595?  Barclay  v.  Leas,  9  Pa.  Co.  Baltimore,  45  Md.  615 ;  Ballin  v,  Ferst, 
Ct.  Rep.  314;  State  r.  Kibling,  63  Vt.  s^Ga.  546;  Wright  t;.  Oakley,  5  Met. 
636;  Cox  V.  North  Wisconsin  Lumber  (Mass.)  400;  Pacific  Mail  S.  S.  Co.  v, 
Co.,  82  Wis.  141 ;  Fullerton  v.  Spring,  JoliflFe,  2  Wall.  (U.  S.)  450;  Anding  v. 
3  Wis,  667;  Laude  v.  Chicago,  etc.,  R.  Levy,  57  Miss.  59. 
^0.,  33  Wis.  640;  Pacific   Mail  S.  S.  A  city  does  not  by  releasing  its  char- 
Co.  V.  Joliffe,  2    Wall.    (U.  S.)   450;  ter  under  a  prior  legislative  act  and 
Central  Pac.  R.  Co.  v.  Shackelford,  63  accepting  one  under  a  later  act,  release 
Cal.  261,  following  the  rule  of  the  Po-  its  right  to  priority  of  lien  for  taxes, 
litical  Code,  $  325,  and  apparently  over-  although  the  later  act  specifies  priority 
ruling,  though   not    mentioning,  Bil-  "from  and  after  the   passage   of  this 
lings  V,  Harvey,  6  Cal.  381 ;  Billings  v.  act,"  where  the  two  acts  are  identical; 
Hall,  7  Cal.  3;  Morton  v.  Folger,  15  the  later  being  a  re-enactment  and  con- 
Cal.  284;    Clarke   v.   Huber,   25   Cal.  tinuation   of  the  earlier.     Barclay  x;, 
59f;   Bensley  v.   Ellis,   39  Cal.  313;  Leas,  9  Pa.  Co.  Ct.  Rep.  314. 
People  V.  Tisdale,  57  CaL  104,  which  A  simultaneous  repeal  and  re-enact- 
cases  held  that  **  the  re-enactment  ere-  ment  of  a  general  corporation  law  does 
«tes  anew  the  rule  of  action ;  and  even  not  terminate  the  existence  of  corpora- 
^  there  was  not  the  slightest  differ-  tions  formed  under  the  first  act.  United 
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fect,^  except  where  an  interval  of  time  comes  between  the  two 
legislative  operations.^  In  the  latter  case,  it  seems  that  the  repeal 
follows  the  general  rule  and  destroys  all  inchoate  dependent 
interests.* 

Hebrew,  etc.,  Assoc,  v,  Benshimol,  130  not  as  new  enactments  but  as  continu- 

Mass.  335.  ations.     Northern  Pac.  R.  Co.  v,  EIH- 

The  validity  of  the  by-laws  or  ordi-  son,  3  Wash.  226. 
nances  of  a  town  or  city  is  not  affected  B«-«BaetiBe&t. — A  statute  declariog 
by  the  repeal  and  re-enactment  of  the  that  a  repealed  statute  **is  hereby  re- 
law  giving  them  power  and  authority  enacted  and  declared  to  be  in  full  force.'* 
to  make  them.  Chamberlain  r.  Evans*  is  a  valid  enactment  In  re  Barry,  12 
ville,  77  Ind.  542;  ^isbon  v,  Clark,  18  R.  I.  51. 
N.  H.  234.  1.  Scheftels  r.  Tabert,  46  Wis.  439; 

The  rule  in  the  text  has  been  applied  Northern  Pac.    R.   Co.   v.   Ellisoa,  3 

to  general  revisions   of  existing  laws  Wash.  225;  Fullerton  t^.  Spring,  3  Wis. 

which    are    substantially    re-enacted.  667;    Hurley   v.  Texas,  20  Wis.  634; 

Scheftels  v,  Tabert,  46  Wis.  439 ;  Mid-  Laude  v,  Chicago,  etc.,  R.  Co.,  33  Wis. 

dleton  r.  New  Jersey,  etc.,  R.  Co.,  26  640 ;  Glentz  r.  State,  38  Wis.  549.   Com- 

N.  J.  Eq.  269;   Ballin  x».  Ferst,  55  Ga.  /r«,  Hirschburg  x\  People,  6  Colo.  145. 

546;  State  V,  Brewer,  22  La.  Ann.  273,  In  this  case  the  court  said:  "The fact 

citing  Holmes  v.  Wiltz,  11  La.  Ann.  that  the  legislature  substituted  for  the 

439;  Stafford  v.  Creditors,  11  La.  Ann.  repealed  section  substantially  a  similar 

t7o;  State  f.  Clay,  12  La.  Ann.  431;  provision,  can  make  no  difference.  If 
^evois  V.  Gerke,  12  La.  Ann.  82S,  dis-  the  repeal  of  a  statute  is  effected  by 
Unguis  A  ing- St&te  V.  King,  12  La.  Ann.  express  and  positive  words,  the  onlj 
593 ;  State  v.  Morgan,  12  La.  Ann.  712;  question  is  the  effect  of  the  repeal.*' 
State  V.  O'Conner,  13  La.  Ann.  480.  The  substantial  re-enactment  by  the 
And  to  the  repeal  and  re-enactment  of  second  section  of  a  statute,  of  the 
criminal  laws  permitting  punishment  same  act  that  was  repealed  by  the 
under  the  re-enactment  of  offenses  first  section,  rendered  the  repeal  in- 
committed  under  the  old  law.  State  operative  and  left  the  former  law  in 
t^.  Wish,  15  Neb.  448;  State  z;.  Gum-  force,  and  commissioners  appointed 
ber,  37  Wis.  298.  under  the  old  law  and  whose  terms  had 
A  re-enactment  by  an  amendatory  not  expired  remained  in  office.  State 
statute  does  not  prevent  a  prosecution  v,  Baldwin,  45  Conn.  134. 
for  a  felony  previously  committed.  When  the  legislature  amended  a  cer- 
where  the  two  acts  interfuse  and  blend  tain  section  of  the  law,  and  then  by  a 
so  fully  and  completely  that  between  later  section  in  the  amendatory'law  di- 
tbem  there  is  no  period  of  intervening  rected  that  the  original  section  be 
time  in  which  the  act  was  not  an  of-  stricken  out  and  made  to  read  as  fol* 
fense.  Sage  t\  State,  127  Ind.  15.  lows,  inserting  the  original  section  as 
It  has  been  held  where  the  repeal-  it  stood  before  amendment,  it  was  held 
Ing  law  had  by  its  own  operation  ac-  to  be  a  mere  re*enactment  thereof  nn- 
complished  its  purpose,  its  re-enact-  amended  and  not  a  repeal  and  re-en- 
ment  did  not  continue  it.  Emporia  v.  actment.  Cramer  v.  Milwaukee,  18 
Norton,  16  Kan.  236.  Wis.  257. 

The  simple  re-enactment  of  the  law  2.  Kane  v.  New  York,  etc..  R.  Co., 

does  not  necessarily  repeal  it,  for  the  49  Conn.  139.     See  Sage  v.  State,  i*7 

feneral  intent  of  the  legislature  must  Ind.  15. 

c  followed.    Cordell  v.  State,  22  Ind.  8.  ICane  v.  New  York,  etc.,  R.  Co, 

I ;  Kesler  7;.   Smith,  66  N.  Car.    156;  49  Conn.  139.     In  this  case,  the  facts 

Cramer  v,  Milwaukee,  18   Wis.   257;  were  that  an  act  imposing  a  duty  on 

Martindale  f.  Martindale,  10  Ind.  566;  the   railroad   company   whenever  or- 

Alexander  v.  State,  9  Ind.  337.  dered  by  certain  specified  commissioQ* 

Of  two  inconsistent  statutes  re-en-  ers,  was  repealed,  and  then,  a  year  later, 

acted  in  a  subsequent  act,  the  one  orig-  re-enacted,  and   it  was  held  that  the 

fnally  passed  at  the  later  date  will  pre-  obligation  to  perform  the  duty  under 

vail   and  operate   as  a  repeal  of  the  an  order  of  the  commissioners,  made 

other ;  since  even  though  the  re-enact-  while  the  repealed  statute  was  in  force, 

ment  purports  to  repeal  all  prior  acts,  was  discharged  by  the  repeal  and  not 

•uch  original  statute  will  be  treated,  revived  by  toe  re-enactment. 
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d.  Of  Repeal  of  Repealing  Act — Revivor. — Where  an  act 
or  a  rule  of  the  common  law  ^  is  repealed,  and  the  repealing  enact, 
ment  is  afterwards  expressly  or  impliedly  *  repealed  by  another, 
which  manifests  no  intention  that  the  first  shall  continue  repealed, 
the  rule  at  common  law  was  that  the  repeal  of  the  second  act  re- 
vived the  first,  and,  moreover,  revived  it  ab  initio^  and  not  merely 
from  the  time  of  the  passage  of  the  revived  act.'  This  is  still  the 
rule  where  unchanged  by  statute.*  The  time  the  intermediate 
repealing  statute  is  in  force  is  regarded  as  a  suspension  only  of  the 

1.  Mathewson  T'.  Phoenix  Iron  Foun-  Directors  r.  R.  Co.,  7  W.  &  S.  (Pa.) 
dry,  20  Fed.  Rep.  281 ;  State  v,  Rollins,  236 ;  Ex  parte  Doran,  2  Pars.  Eq.  Cag, 
8  N.  H.  550 ;  Gray  v.  Obear,  54  Ga.  2ji.  (Pa.)  467;  Zimmerman  v.  Perkiomen, 
Contra^  State  v.  Slaughter,  70  Mo.  484.  etc..  Turnpike  Co.,  81  Pa.  St.  96 ;  Durr 
Sec  Boismare  z\  His  Creditors,  8  f.  Com.  (Pa.),  11  Cent.  Rep.  181 ;  Doe 
La.  315-  V.  Naylor,  2  Blackf.  (Ind.)  32;  Teter 

A  man's  natural  rights  taken  away  r.  Clayton,  71  Ind.  237;  Harrison   f. 

by  statute  are  revived  by  the  repeal  of  Walker,  i   Ga.  32  ;  People  v.  Winter* 

the  statute.     Den   v.  DuBois,  16  N.  J.  mute,    i    Dakota   Ter.  63 ;    Brown   r. 

L.  285.  Barry,  3   Dall.  (U.  S.)   365;  Janes  v, 

2.  People  V.  Davis,  61  Barb.  (N.  Buzzard,  Hempst.  (U.  S.)  259;  U.  S. 
Y.)456.  V.  Philbrick,  120  U.  S.  52;  Ely  v.  Hol- 

3.  Case  of  Bishops,  12  Rep.  7;  Phil-  ton,  15  N.  Y.  595;  People  v.  Davis,  61 
lips  I'.  Hopwood,  10  B.  &  C.  39;  21  E.  Barb.  (N.  Y.)  456;  Wheeler  r.  Roberts, 
C.  L.  25;  Tattle  v.  Grimwood,  3  Bing.  7  Cow.  (N.  Y.)  536;  Gale  v.  Mead,  4 
496;  13  E.  C.  L.  62;  Fuller  v.  Red-  Hill  (N.  Y.)  109;  Van  Denburgh  v, 
man,  26  Beav.  600.  Greenbush,  66  N.  Y.  i ;  Brinkley  v, 

SeylYor. — The  legislature  may  revive  Swicegood,  65  N.  Car.  626;  State  t», 

anacteitber  expressly  or  conditionally,  Kent,  65  N.  Car.  311;  State  v.  Rogers, 

and  make  the  revival  dependent  upon  94  N.Car.  862 ;  State  v.  Sutton,  100  N. 

a  future  event;  and  when  an  act  of  Car.  474;  State  v.  Massey,  103  N.  Car. 

Congress  is  revived,  it  is  revived  pre-  356;  Laude  v.  Chicago,  etc.,  R.  Co.,  33 

cisely  in  that  form  and  with  that  effect  Wis.  640;  Fullerton  v.  Spring,  3  Wis, 

which  it  had  at  the  moment  when  it  667;    Hurley   v.  Texas,  20   Wis.  634; 

expired.    The   Aurora,  7  Cranch  (U.  Gilkey  v.  Cook,  60  Wis.   133;    Alex- 

S.;  382.  ander   v.  Big  Rapids,   70   Mich.   224; 

If  ataxand  the  penalties  which  have  Emigh  v.  State  Ins.  Co.,  3  Wash.  122. 
accrued  by  reason  of  its  non-payment  Special  proceedings,out  of  the  course 
have  been  swept  away  before  their  col-  of  the  common  law,  which  depended 
lection  by  the  repeal  of  the  law  which  for  their  validity  on  the  original  act, 
authorized  their  assessment  and  coUec-  and  were  abated  by  its  repeal,  are  not 
tion,  the  tax  itself  may  be  reimposed  by  revived  with  it  by  the  repeal  of  the  re- 
subsequent  legislation,  but  the  penal-  pealing  act.  Com.  v.  Leech,  24  Pa. 
ties  for  the  past  omission  cannot  be  re-  St.  55.  See  Van  Valkenburgh  v.  Tor- 
vived.  State  v.  Jersey  City,  37  N.  J.  rey,  7  Cow.  (N.  Y.)  252. 
L.  39.                                  ^  When  an  act  of  Congress  which  haa 

Where  a  repealing  law 'was  declared  suspended  a  state  law  is  revived  the 

unconstitutional,  its  subsequent  repeal  state  law  comes  into  force  again.    Hen- 

bvthe  legislature  was  held  not  a  re-  derson  r.  SpoflTord,  59  N.  Y.  131 ;  Stur- 

vivor  of  the  original  act,  where  that  gis  v.  Spoffard,  41;  N.  Y.  446;  Board  of 

would  import  to  the  legislature  a  dif-  ComVs  v.  Pacific  Mail  S.  S.  Co.,  52  N. 

ferent  intent  from  that  expressly  de-  Y.  609. 

clared  in  the  latest  repealing  act.     Pa-  There  is  nothing  in  the  state  consti- 

tapsco  Guano  Co.  v.  Board  of  Agricul-  tution  of  JVew  Jersey  that  prevents  the 

ture,  52  Fed.  Rep.  690.  operation  of  the  common -law  doctrine 

1  Com.t;.  Getchell,  16  Pick.  (Mass.)  that  when  a  repealer  is  repealed,  the 

4P;  Hastings  v,  Aiken,  i  Gray  (Mass.)  original  act  is  thereby  revived.     Wal- 

^63:  Com.  V,  Churchill,  2  Met.  (Mass.)  lace  v.  Bradshaw,  54  N.  T.  L.  175,  re- 

118;  Com.  t'.Mott,2i  Pick.  (Mass.)  492;  versing  same  case,  53  N.  J.  L.  315. 

Den  V.  DuBois,  16  N.  }.  L.  285 ;  Poor  Where  an  act  was  amended  and  cer- 
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original  law,*  and  offenses  committed  before  the  suspension  may- 
be punished  after  the  revival  of  the  original  act.*  But  where  the 
intent  not  to  revive  the  original  act  is  apparent,  as  from  the  fact 
that  the  act  repealed  was  a  re-enactment,*  or  a  revision  of  the 
original  act,*  or  from  the  fact  that  the  repealing  act  was  abrogated 
for  the  purpose  of  substituting  new  provisions  in  its  place,*  the 
rule  of  revivor  does  not  apply .*^ 

In  many  jurisdictions,  moreover,  it  has  been  found  expedient 
to  provide  that,  in  the  absence  of  an  express  declaration  to  the 
contrary,  the  repeal,  whether  express  or  implied,''  of  a  repealing 

tain   of    its   clauses    retained    in    the  man,  46  Mich.  74;  Goodno  v.  Oshkosh, 

amending    law,    and    afterwards    this  31  Wis.  127.     See  People  v.  Assessors 

law  was  repealed,  the  original  law  was  of  Brooklyn,  8  Abb.   Pr.   N.  S.  (N. 

revived.    In  re  Livingston  St.,  82  N.  Y.)  150. 

Y.  621,  But  where  by  other  provisions  of  the 

1.  Winter  xk  Dickerson,  42  Ala.  92 ;  latest  repealing  act  it  is  evident  that  it 
Johnson  v.  Meeker,  i  Wis.  436;  Ship-  was  the  intention  of  the  legislature 
man  r.  Hen  best,  4  T.  R.  109;  Rex  v,  that  the  original  statute  should  be  re- 
Phipoe,  2  East  P.  C.  599;  Rex  v,  Mor-  vived,  then  such  an  effect  will  follow 
gan,  2  East  P.  C.  601.  See  also  cases  as  an  exception  to  the  exception  io  the 
in  next  note.  text.     People  v,  Wilmerding,  62  Hun 

Where  the  statutes  of  a  state  adopted  (N.  Y.)  391. 

after  a  certain  date,  were  suspended  4.  Butler    v.    Russel,    3  Cliff.  (U. 

during  the  prevalence  of  martial  law  S.)  251. 

administered    by   a   provisional    gov-  5.  Com.  v.  Churchill,  2  Met.  (Mass.) 

ernor,  the  subsequent  removal  of  the  123. 

martial  law  and  their  ratification  by  6.  Milligan  v,  Cromwell,  3  N.  Mex. 

the  legislature  of  the  state  statutes  re-  327 ;  Seewald  v.  Raynolds,  3  N.  Mex. 

vive  them.     Winter  v,  Dickerson,  42  344;   People  v,   Montgomery  County, 

Ala.  92.  67    N.    Y.    109;    Harris   v,   Niagara 

When  the  remedy  upon  a  contract  County,  33   Hun  fN.  Y.)  279;  Moody 

has  been  suspended  by  a  statute,  the  v.  Seaman,  46   Mich.    74;  Goodno  r. 

repeal  of  the  statute  restores  the  rem-  Oshkosh,  31  Wis.  127;  Butler  v.  Rus- 

edy,  except  where  rights  have  become  sel,   3   Cliff.   (U.   S.)     251;   Com.   v. 

vested   by  virtue  of    the    statute    re-  Churchill,  2  Met.  (Mass.)  123;  U.S. 

pealed.  Johnson  v.  Meeker,  1  Wis.  436.  v.  25  Cases  of  Cloths,  Crabbe  (U.  S.; 

Where    there   were    two   repealing  356;  Warren  v.  Windle,  3  East  :o5. 
acts,  the  repeal  of  one  of  them  does  not  Where  a  statute  repeals  or  super- 
revive  the  original   act.     Wheeler  v.  sedes  certain  sections  of  the  previous 
Roberts,  7  Cow.  (N.  Y.)  536.  statute,  a  mere  declaration  in  a  still 

2.  Com.  V.  Getchell.  i6  Pick.  (Mass.)  later  act  that  the  repealing  statute 
452  ;  Com.  V.  Mott,  21  Pick.  (Mass.)  492.  "  shall  not  repeal  "  the  specified  see- 
Where  an  offense  was  committed  tion,  is  not  a  law  reviving  or  re-enact- 
under  the  original  law  which  imposed  ing  it.  There  can  be  no  law  without  a 
additional  punishment  on  the  offender  legislative  intent  that  it  become  a  law. 
for  the  particular  offense,  the  offender  and  such  intent  be  manifested  declar- 
was  held  liable  to  the  additional  pun-  ing  the  legislative  will.  State  r.  Conk- 
ishment  on  a  conviction  had  after  the  ling,  19  Cal.  501. 

repeal  of  a  repealing  statute.  Com.  v.  Where  an  act  absolutely  repealed  a 
Mott,  21  Pick.  (Mass.)  492;  Com.  v.  prior  one  and  substituted  other  pro* 
Getchell,  16  Pick.  (Mass.)  452.  But  on  visions  which  were  to  endure  for  only 
such  a  conviction  for  an •  off ense  com-  a  limited  time,  the  expiration  of  the 
mitted  under  the  intermediate  repeal-  time  limited  does  not,  in  the  absence 
ing  act,  the  offender  is  not  liable  to  the  of  an  express  intention,  revive  the  re- 
additional  punishment.  Com.  v,  Getr  pealed  act.  U.  S.  v.  25  Cases  of  Cloths, 
chell,  16  Pick.  (Mass.)  452,  Crabbe  (U.  S.)  356;  Warren  r.Windle, 

S,  People   V,  Montgomery   County,  3  East  205. 

67N.Y.  109;  Harris  t/.  Niagara  County,  7.  Milne  v.  Huber,  3  McLean  (I- 

33  Hun  (N.  Y.)  279;  Moody  v.  Sea-  S.)  212;  Stlrman  v.  State,  21  Tex.  734- 
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law  shall  not  revive  the  original  act.^     This  rule  is  not  applicable 
to  cases  where  the  first  act  was  modified  only  and  not  repealed  by 
the  second,  for  by  the  repeal  of  the  second,  the  original,  so  far  as 
modified,  is  revived.* 
STAT  LAW— See  also  STAY  OF  PROCEEDINGS. — See  note  3. 

1.  See  statutes  in  various  states  and  were  not  uncommon  (but  they  were 
in  England,  And  see  generally  State  very  generally  held  to  be  unconstitu- 
t.  Slaughter.  70  Mo.  484;  Sullivan  v.  tional).  See  the  article  Stay  of  Pro- 
People,  \^  111.  233;  Smith  f.  Hoyt,  14  ceedings  in  this  volume,  where  the 
Wi*.  252 ;  Tallamon  xk  Cardenas,  14  La.  question  is  exhaustively  treated.  A  good 
Ann.  514;  Witkouski  v.  Witkouski,  16  example  of  such  laws  is  found  in  the 
La.  Add.  232;  Goodno  i*.  Oshkosh,  31  fVisconsin  statute  of  1862,  exempting 
Wis.  127;  Heinssen  v.  State,  14  Colo,  from  civil  process  all  persons  who  had 
228;  Teter  z'.  Clayton,  71  Ind.  237;  or  might  volunteer  or  enroll  themselves 
Ca^sell  r.  Lexington,  etc.,  R.  Co.  (Ky.  as  members  of  any  military  company 
18S8  ,  9  S.  VV,  Rep.  502.  mustered  into  the  service  of  the  United 

The  same   rule   applies   to   amend-  ^/a/rj  or  of  the  state,  during  their  serv- 

ments  of  laws  which  constitute  repeals,  ice.  The  act  was  held  to  be  unconstitu- 

Tallamon   x\   Cardenas,  14    La.   Ann.  tional.     The   court,   by  Cole,  J.,  said  : 

514;  Goodno  V.  Oshkosh,  31  Wis.  132.  '*  We  have  quite  recently  had   occasion 

An  act  suspending  a  repealing  act  to  inquire  into  the  extent  of  the  power 

is  not  within  the  statutory  inhibition,  of  the  state  legislature  to  change,  modify, 

Brown  r.  Barry,  3  Dall.  (U.  S.)  365.  or  alter  the  laws  governing   proceed- 

A  constitutional  provision  that  no  ings  in  courts  of  justice,  both  in  respect 

law  shall  be  revived  unless  set  out  in  to  past  and  future  contracts.     The  rule 

the  reviving  act,  prevents  a  revivor  by  extracted  from  the  cases  was,  that  this 

mere  repeal  of  the   repealing  statute,  power  was  unrestricted   so   long  as  a 

Renter  v.  Bauer,  3  Kan.  505  ;  Trosper  substantial  remedy  was  afforded  accord- 

V,  Horr,  4  Kan.  59.  ing  to  the  course  of  justice  as  it  existed 

2.  Bank  for  Savingfs  r.  Field,  3  Wall,  at  the  time  the  contract  was  made.  But 
(U.S.)  495;  Smith  V,  Hoyt,  14  Wis.  the  legislature  must  give  some  remedy, 
252;  Mount  V.  Taylor,  L.  R.,  3  C.  P.  and  not  destroy  the  legal  force  and  ob- 
64  V  See  Mirfin  r.  Atwood,  L.  R.,  4  ligation  of  a  contract,  taking  away  all 
Oi^  B.  340;  Glaholm  v.  Barker,  L.  R.,  existing  remedies.  This  would  seem  to 
I  Ch.  229.  be  quite  a  plain   proposition.     The  ob- 

So  where  a  statute  merely  excepts  a  jection  to  the  law  in  question  is,  that  it 
particular  class  of  cases  from  the  pro-  takes  away  all  existing  remedies  for  en- 
visions of  a  previously  existing  general  forcing  the  obligation  of  contracts, 
law  which  continues  to  be  in  force,  the  while  the  debtor  is  in  the  military  serv- 
repeal  of  the  excepting  statute  oper-  ice  of  the  United  States  or  Q{\ki\^%\.2X<t, 
ates  to  bring  such  cases  under  the  gen-  So  long  as  this  military  service  con- 
eral  law.  Smith  v.  Hoyt,  14  Wis.  252.  tinues,  the  creditor  is  without  redress. 
See  Goodno  v,  Oshkosh,  31  Wis.  132  ;  Should  the  debtor  continue  in  the  serv- 
State  V,  Hoeflinger,  31  Wis.  262  ;  Bank  ice,  three,  five,  ten,  or  twenty  years,  he 
for  Savings  v.  Field,  3  Wall.  (U.S.)  495.  is,  under  the   law,  exempted    from   all 

8.  In  times  of  extended  and  severe  fi-  civil  process.  It  is  very  evident  that 
nancial  trouble  the  legislatures  of  some  this  is  a  suspension  for  an  indefinite 
of  the  states  have  endeavored  to  give  period  of  all  remedies  whatever.  And 
debtors  some  protection  against  the  op-  such  being  the  character  of  the  law,  we 
presfiive  enforcement  of  laws  for  the  cannot  see  upon  what  ground  its  valid- 
collection  of  debts  by  the  enactment  of  ity  can  be  sustained.  It  is  claimed  that 
laws  suspending  certain  judicial  reme-  the  act  is  amply  justified  by  the  perils 
dies,  as  by  providing  that  foreclosure  which  threaten  our  national  existence, 
suits  shall  not  be  commenced  for  a  cer-  and  the  imperious  necessity  which  ex- 
tain  period  of  time,  or  that  execution  ists  for  obtaining  a  military  force  ade- 
shall  not  issue  in  certain  cases.  Laws  quate  to  the  defense  of  the  country, 
of  this  nature  are  popularly  called  stay  Giving  to  these  political  considerations 
laws.  Abbott's  L.  Diet.  In  the  early  all  the  weight  which  has  been  claimed 
days  after  the  Revolution  and  in  the  for  them,  they  surely  do  not  show  that 
southern  states  in  the  years  immediately  the  exemption  should  be  for  an  indefi- 
succeeding   the  Civil  war  such    laws  nite  period." 
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STAY  OF  PBOCBSDIVeS.— For  stay  of   proceedings  pending 
appeal,  see  Supersedeas. 


I.  Definition,  520. 
II.  Stay   of   Intermediate    Proceed- 
ings, 520. 

1.  Absolute  Stay^  520. 

a.  Upon  Payment  of  Debt  and 
Costs  ^  520. 

b.  For  Breach  of  Faith ^  521. 

c.  In  Second  Action  for  Same 
CausCf  522. 

d.  For  Vexatious  Process,  522. 

e.  Pending   Other  Actions  for 
Same  Cause,  523. 

f   Upon     Discharge   in   Bank' 

ruptcy,  526. 
g.  For  Irregularity,  526. 

2.  Conditional  Stay^  527. 

a.  For  Non-Payment  of  Costs ^ 

527. 

b.  Where    Material    Evidence 

Withheld,  528. 

c.  For  Discovery  and  Commis- 
sions to  Take  Testimony,  529. 

d.  Until  Hearing  of  Motion, 

529- 

3.  Application  for  Stay — In  What 

Court  Made,  529. 

4.  Remedy  for  Abuse  of  Discrc 
Hon,  529. 

III.  Stay  of  Execution  (See  Execu- 
tions, vol.  7,  p.  1 17.  For  Stay  of 
Execution    Pending    Appeal,  see 

SUPERSEDKAS),  53O. 


1.  Definition  and  Kinds,  53a 

2.  Stay  by  Order  of  Court,  530. 

a.  Power  of  Court  to  Grant 

s^y^  530- 

b.  Perpetual  Stay,  532. 

c.  Temporary  Stay,  536. 

3.  Stay     by     Agreement  of  the 
Parties,  539. 

4.  Statutory  Stays,  540. 

a.  Construction     of    Statutes, 

540- 

b.  Right  of  Appeal  after  Tak- 

ing Stay,  543. 

c.  Waiver  of  Right  to  Stay  by 

Contract,  544. 

d.  Stay  Laws — Constitutional- 

'\v  <»/»  545- 

5.  Efect  of  Stay,  548. 

a.  Suspensive      Effect     upon 
Judgment,  548. 

b.  Execution     Pending     Stay, 

548. 

c.  Effect  upon  Judgment  Lien 

on  Real  Estate^  549. 

d.  Effect    upon    Execution   <m 
Personal  Property,  550. 

e.  Effect  upon  Execution  Part- 

ly  Performed,  552. 

/.  Effect  upon  Execution  FuBj 
Performed,  554. 


1.  DEnviTlOlf . — Stay  of  proceedings  usually  imports  an  order  of 
court  made  in  the  cause  and  as  a  part  of  its  course  suspending 
further  action  in  it ;  and  is  generally  conditional  or  temporary,  as, 
until  some  other  order  of  court  has  been  complied  with,  until  a 
party  shall  give  required  security,  or  the  like.  It  is  distinguisha- 
ble from  injunction  to  restrain  proceedings  at  law,  which  is  in  the 
nature  of  an  equitable  decree  in  another  court,  that  the  party 
stayed  shall  proceed  no  farther,  because  his  action  is  deemed 
contrary  to  equity  ;  and  from  prohibition,  which  is  a  mandate  of 
a  superior  court  to  an  inferior  one,  commanding  it  to  refrain  from 
proceedings  because  they  have  been  in  excess  of  its  jurisdiction.^ 

n.  Stat  of  Iktebikediate  PBOCEEBiirGB— 1.  Absolute  Btay-ni. 
Upon  Payment  of  Debt  and  Costs. — In  many  cases  where  the 

1.  Abbott's  L.  Diet.  ment,  of  a  direction  that  all  further 

The  act  of  stopping  or  arresting  a  proceedings  shall  be  stayed  (that  is, 

judicial    proceeding    by   order  of  the  that  the  process  maj  stand),  and  it  is 

court  or  judge.    Burr.  L.  Diet.  one  of  the  wajs  by  which  a  suit  may 

But  the  stay  may  be  by  consent  of  be  put  an   end   to  by  an  act  of  the 

the  parties,     Stet  processus  is  an  en-  party,  as  distinguished  from  Ae  ter- 

try  on  the  roll  in  the  nature  of  a  judg-  mination  of  it  by  judgment,  which  is 
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amount  of  the  debt  is  certain,  or  capable  of  being  rendered  cer* 
tain,  and  the  defendant  does  not  dispute  the  cause  of  action  or 
the  amount  of  the  debt,  proceedings  will  be  stayed  upon  defend- 
ant's motion  and  upon  his  paying  the  amount  of  the  debt  and 
costs.^  And  in  some  cases,  courts  have  granted  absolute  stays 
upon  payment  of  the  debt  without  costs  ;  as  where  an  action  was 
brought  without  a  previous  demand,or  for  the  purpose  of  making 
costs,  without  giving  the  defendant  an  opportunity  to  pay.' 
Even  in  actions  for  unliquidated  damages,  proceedings  may  be 
stayed  where  the  defendant  pays  all  that  the  plaintiff  could  re- 
cover under  any  aspect  of  the  case,  with  all  costs  ;  or  after  verdict, 
pays  the  amount  of  the  verdict  with  costs.  But  there  is  some 
conflict  of  authority  on  this  point.^  Such  a  rule  or  order  is  not 
a  matter  of  right,  but  is  within  the  discretion  of  the  court,*  and 
when  defendant  seeks  this  relief  he  must  make  prompt  applicar 
tion  for  it  and  render  prompt  compliance  with  the  conditions 
imposed.* 

b.  For  Breach  of  Faith. — If  the  parties  make  a  definite  agree- 
ment to  settle  and  one  of  them  seeks  to  proceed,  notwithstand- 
ing such  agreement,  the  court  may  stay  all  further  proceedings 
upon  compliance  with  the  terms  of  the  agreement  by  the  other 

the  act   of    the    court.      Brown's    L.  for  staying  proceedings  on  payment  of 

Diet  debt  and  costs  for  unliquidated  dam- 

1.  Where  the  writ  is  indorsed  for  a  ages.     Fisher  v,  Pyne,  i  M.  &  G.  265 ; 

larger  sum  than  is  due,  by  which  the  39  £.  C.  L.  437 ;  nor  in  such  case  after 

defendant    is    misled    and    prevented  verdict,  on    payment    of    amount    of 

from  settling  the  claim,  the  court  may  verdict  and  costs.     Peat  v.  Mangnall,  2 

•tay  the  proceedings  on   payment  of  B,  C.  Rep.  325  ;  6  D.  &  L.  261 . 

the  real  debt  with  the  costs  of  the  writ  4.  A  defendant  who  moves  to  stay 

only.    ElHston  v,  Robinson,   2  D.  P.  proceedings  on  payment  of  debt  and 

C.  241 ;  2  C.  &  M.  343.  costs,  is  not  entitled  to  a  rule  for  that 

The  staying  proceedings  in  an  ac-  purpose  as  a  matter  of  right,  but  must 

tion  on  a  bond  for  the  performance  of  submit  to   such   reasonable    terms  as 

covenants,  and  the  like,  on  payment  of  the  court  in  its  discretion  may   think 

the  penalty  and  costs,  is  a  very  usual  proper.     Jones  v.  Shepherd,  3  D.  P.  C. 

exercise  of  power.  Oshiel  v,  De  Graw,  421. 

6C0W.  (N.  Y.)  63,  citing  I  Dunlap's  5.  Application  to  stay  proceedings 

^''  33^  on  payment  of  debt  must  be    made 

i.  If  the  defendant,  after  verdict,  within  four  days  after  service  of  pro- 
tender  the  amount  recovered,  with  cess.  Bowdridge  v.  Slaney,  a  Scott 
all  the  costs  up  to  the  time,  the  court  197 ;  2  Bing.  N.  Cas.  142  ;  29  E.  C.  L. 
will  order  further  proceedings  to  be  285 ;  Hayter  v.  Moat,  5  D.  P.  C.  329. 
itayed.  Hatfield  v.  Baldwin,  i  Johns.  The  judge  has  no  power  before  dec- 
(N.  Y.)  506.  laration  to  order  that  proceedings  be 

In  an  action  brought  against  a  sher-  stayed  on  payment  of  debt  and  costs 

iff  for  money  levied  under  ayf^r/'/Vfc/af  wi&in  a  certain  time,  otherwise  judg- 

vithout    any    previous    demand,    the  ment  for  plaintiff.     Reynolds  v.  Sher- 

court  will    stay    the    proceeding    on  wood,  8  D.  P.  C.  183. 

payment  of  the  sum  levied,  without  A  judge   has  no  authority  without 

cojts.    Jefferies  v.   Sheppard,  3  B.  &  the  consent  of  the  plaintiff  to  make  an 

Aid.  696;  5  E.  C.  L.  436.  order  to  stay  proceedings  in  an  action 

S.  Hatfield  t;.  Baldwin,  I  Johns.  (N.  upon  payment  of  the  debt  and  costs  on  a 

Y*)  506;  Oshiel  V.  De  Graw,  6  Cow.  subsequent  date.    Morton  v.  Fraser,  2 

(N.  Y.)  63.  M.  &G.  916;  40  E.  C.  L.691 ;  Kirby  v. 

Contra.— An  order  cannot  be  made  Ellison,  2  D.  P.  C.  219.  But  the  debtor 
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party ;  *  but  the  agreement  to  settle  must  be  unconditional^ 
So,  the  court  may  punish  the  offending  party  by  staying  pro- 
ceedings brought  against  good  faith,  though  the  agreement,  in 
fraud  of  which  the  action  was  brought,  was  made  while  the  parties 
were  not  under  the  authority  of  the  court;'  and  an  agreement 
between  the  parties  to  stay  further  proceedings  may  be  enforced 
on  summary  application.* 

c.  In  Second  Action  for  Same  Cause. — In  rare  cases,  the 

courts  have  sometimes  stayed  proceedings  in  a  second  action 
after  a  recovery  for  the  same  cause  in  a  former  action  ;  and  this 
has  been  done  although  the  plaintiff  in  the  former  action  recov- 
ered only  nominal  damages ;  *  and  where  relief  was  claimed  that 
had  already  been  claimed  in  another  action,  proceedings  were 
stayed  except  as  to  relief  not  claimed  in  the  former  action.* 
Usually,  however,  the  courts  refuse  to  interfere  and  compel  the 
defendant  to  plead  the  former  adjudication  if  he  seeks  to  take 
advantage  of  it  as  a  defense.'' 

d.  For  Vexatious  Process. — The  court  will  stay  proceed- 
ings in  an  action  where  the  manifest  purpose  of  the  plaintiff  is  to 
annoy  and  vex  the  defendant  and  not  to  enforce  a  just  demand ;  * 
as  where  one  brings  simultaneous  actions  for  the  same  cause, 
even  though  one  of  the  actions  be  in  a  foreign  jurisdiction,*  or 
where  plaintiff  repeatedly  sues  in  the  same  jurisdiction  on  the 
same  cause  of  action.*® 

is   not   obliged   to   pay   instanter;  he  •.  Cox  f.  Mitchell,  7  C.  B.,  N.  S.  55; 

is  entitled  to  a  reasonable  time  to  get  29  L.J.  C.  P.  33;  97  E.  C.  L.  55. 

the  money.     Perkins  v.  National  Ins.,  10.  As  equity  would  decree  an  in- 

etc,  Assoc,  26  L.  T.  Exch.  182.  junction  after  three  trials  in  ejectment, 

1.  Pouting  V,  Watson,   i   Jur.  N.  S.  so  will  the  courts  in  Pennsylvania  star 

1 139.  further  proceedings  by  their  summaiy 

8.  Webster  V.  Acton,  11   W.  R.  114.  powers  for  the  ends  of  justice.  Cheriy 

8.  Cocker  v.  Tempest,  7  M.  &   W.  v,  Robinson,  i  Yeates  (Pa.)  k2I,  citing 

502  ;  9  D.  P.  C.  306.  2  Eq.  Cas.  Abr.  222 ;  i  Wms.  672;  2  Bro. 

Where  the  defendant  had  received  a  Pari,  Cas.  217;  i  Stra.  404;  Bunb.  115. 

letter  not  to  pay  except  on  written  or-  Although  a  party  has  a  right,  as  a 

der  of  plaintiff,  the  proceedings  were  general  rule,  to  bring  suit  upon  a  prior 

stayed  on  payment  of  the  money  into  judgment,  still  the  supreme  court  has 

court.     Newton  v.  Matthews,  4  D.  P.  such  control  over  its  own  process  that 

C.  237.  it  ought  not  to  permit  it  to  be  pervert- 

4.  Eden  v.  Naish,  7  Ch.  Div.  781 ;  ed  or  used  for  an  improper  purpose. 

47  L.  T.  Ch.  325.  Where  a  person  who  has  recovered  a 

6.  Wait*s  Pr.,   vol.   2,  p.  619,  citing  judgment,      brings     successive     suits 

Longridge  v.  Brewer,  i  Bing.  307;  8  thereon,   in   different   courts,  without 

E.  C.  L.  521.  issuing  execution,  and  he  admits  that 

6.  Morton  v.  Quick,  In  re  Aird,  26  such  suits  were  brought  for  the  pur- 
R.  W.  441.  See  also  Haigh  v,  Paris,  pose  of  coercing  payment  of  his  debt  bj 
16  M.  &  W.  144;  4  B.  &  L.  325;  16  L.  accumulating  costs,  the  court  in  which 
J.  Ex.  37.  the  last  suit  is  brought  will  grant  a 

7.  2  Wait's  Pr.,  p.  619,  citing  Harr-  perpetual  stay  of  proceedings  in  all 
ington  z\  Johnson,  2  Cowp.  744;  Pech-  the  suits  in  that  court  except  the  first, 
ell  V.  Layton,  2  T.  R.  512.  See  Res  The  plaintiflF  will  not  be  allowed  to 
Judicata,  vol.  21,  p.  127.  make  use  of  the  costs  of  the  suit  bj 

8.  Jacobs  V,  Raven,  30  L.  T.  366 ;  way  of  penalty,  in  order  to  compel  a 
Edmunds  v.  Attorney  Gen'l,  47  C  J.  defendant  to  pay  his  debt  Kecler  v. 
Ch.  345;  38  L.  T.,  N.  S.  213.  King,  i  Barb.  (N.  Y.)  39a 
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e.  Pending   Other   Actions   for   Same  Cause. — Where 

several  actions  are  brought  on  the  same  cause  of  action,  the 
court  may  stay  proceedings  on  all  but  one  ;  *  or  will  stay  pro- 
ceedings on  all  until  the  plaintiff  elects  to  discontinue  in  all  but 
one.*  And  this  will  be  done  where  the  plaintiff  of  record  is  not 
the  same  person  in  all  the  actions,  if  it  appears  that  the  actions 
are  all  under  the  control  of  one  person  and  for  his  benefit,*  If 
the  plaintiff  is  the  defendant  in  another  suit  where  the  same 
questions  are  involved,  he  can  not  be  compelled  to  elect  between 
the  two  actions.*  But  the  court  may  stay  proceedings  in  one  of 
two  cross-actions  and  order  the  counterclaim  to  be  delivered  by 
the  party  who  has  not  the  burden  of  proof  on  the  issues,  if  the 
points  at  issue  are  the  same  in  the  two  actions.^ 

The  mere  fact  that  there  is  another  action  involving  the  same 
issues  pending  between  the  same  parties  in  a  foreign  country,  is 
not  sufficient  ground  for  staying  proceedings,  unless  it  appears 
that  one  of  the  parties  is  seeking  to  prevent  the  course  of 
justice.®  But  it  seems  to  be  withifi  the  sound  discretion  of  the 
court  to  stay  proceedings  when  there  is  another  action  between 
the  same  parties  and  involving  the  same  issues  pending  in  a 
court  of  a  sister  state  or  in  a  court  of  the  United  States.''  In 
order  to  authorize  any  court  to  stay  proceedings  on  account  of  a 
suit  pending  in  another  court,  the  two  proceedings  must  be 
practically  identical.* 

1.  Jones  V.  Pritchard,    6   D.  &    L.  preme    court,    should  be  determined. 

529;   iS   L.   J.   Q^   B.  104;  Sowter  v,  Held^    that     the    motion    should    be 

bunston,  1  M.  &  R.  508;  17  E.  C.  L.  granted.     Scott  v.   Herald,  8  Blackf. 

:5);  Came  v,  Legh,  6  B.  &  C.  124;  9  (Ind.)  129. 

D.  &  R.  126;  13  E.  C.  L.  118;   Burlin-  The  court  will  not  stay  proceedings 

'••It'  :'.  Parce,  12  Hun  (N    Y.)  149;  until      another    action    between    the 

'  bnagan  v.  Flanagan,  13   N.   Y.   St.  parties  brought  upon  the  act  against 

=  '^i'43^i  Cushman  v.  Leland,  93  N.  usury  shall  be  determined.   Shoemaker 

V.  6;2;   Brown  v.  May,   17  Abb.   N.  i'.  Shirtliffe,   i   Dall.  (Pa.)  127. 

V  Vs.fN.  Y.)  205;  Oro%nlle,  etc.,  R.Co.t;.  2.  Hammond  v.  Baker,  3  Sandf.  (N. 

S'oervisors  of  Plumas  Co.,  37  Cal.  354.  Y.)  704;  Liftchild  v.  Smith,  7  Robt.  (N. 

The  court  may  order  suspension  of  Y.)  306. 

action  against  a   garnishee    until  at-  8.  Soule  v.  Corning,   11    Paige  (N. 

taihnient  proceedings  are  disposed  of.  Y.)  412;  Mariposa  Co.  v.  Garrison,  26 

NicFadden  v.  O'Donnell,  18  Cal.  160;  How.  Pr.  (N.  Y.)  448. 

Pierson  v,  McCahill,  21  Cal.  123;  Mc-  4.  Botts  v.  Cozine,  2   Edw.  Ch.  (N. 

Keon  7'.  McDermott,  22  Cal.  667;  83  Y.)  583;  Mariposa  Co.  v.  Garrison,  26 

Am.  Dec.  86.  How.  Pr.  (N.  Y.)  448. 

In  a  suit  on   the  assignment  of  a  5.  Thomson  v.  South  Eastern  R.  Co., 

promissory  note,  the  declaration  aver-  9   Q^  B.  Div.  320;  51  L.  J.  Q^  B.  322; 

r.'d  that  the   plaintiff    had  sued  the  Adamson  v.  Tu£F,  44  L.  T.  420. 

maker,   that  the   latter  had   obtained  6.  Republic  of  Mexico  v.   De  Aran- 

judgment  on  account  of  a  w^ant  of  con-  goiz,  5  Duer  (N.  Y.)  634;  Cox  v,  Mit- 

siJertiion  for  the  note,  and  that  notice  chell,  7  C.  B.  N.  S.  55;  29  L.  J.  C.  P. 

0)  tlic  suit  against  the  maker  had  been  33;    97    E.   C.    L.    55;    McHenry    v, 

given  to  the  indorser,  etc.    A  motion  Lewis,  32  Ch.  Div.  397 ;  52  L.  J.  Ch. 

was  made  by  the  now  defendant  in  the  325. 

circuit  court  to  stay  proceedings  until  7.  Bell  v.  Donohue,  47  N.  Y.  Super, 

a  writ  of  error,  which  had  been  taken  Ct.    458;   Parmalee     v.    Wheeler,    33 

to  said  judgment  and  which  was  shown  Wis.  429. 

by  affidavit  to  be  pending  in  the  su-  8.  Campbell,  }.,  in  People  v.  Judges, 
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37  Mich.  406;  15  Am.  Rep.  195,  makes  mon  law,  on  anj  claim  that  in  courts 

the    folio-wing  critical   review  of  the  not  proceeding  according  to  the  com- 

authorities  on  this  point :    *'  No  case  mon   law,  or  even  in  other  common 

has  been  cited,  and  we  have  not  been  law  actions  involving  a  part  bat  not 

able  to  find  anj,  wherein  it  has  been  all  of  the  same  issues,  the  main  ques- 

held  that  a  common  law  court  has  anj  tions  were  to  be  decided, 
right  to  prevent  a  person  from  enforc-        "  In  Sowter  v.  Dunston,  i  M.  &  R. 

ing  a  common  law  remedy  on  account  508;  17  E.  C.  L.  269,  the  court  refused 

of  the    pending  of  any  but  common  to  stay  a  suit  against  one  defendant 

law  proceedings.    It  being  his  absolute  while  another  suit  for  the  same  cause 

right    to    sue    at   common  law  if  he  of  action    against    him    and   another 

chooses,  the  common  law  will  protect  jointly  was  pending, 
him  in  it.     And  inasmuch  as  proceed-        **  In  Wise  v,  Prowse,  9  Price  393,  an 

ings  to  enforce  a  security  are  in  their  action  against  a  defendant  sued  jointlr 

nature  collateral  to  proceedings  to  es-  with  others  as   drawers  was  held  00 

tablish   a    personal    liability,  there  is  ground  for  staying  an  action  against 

always     a     possibility    at    least    that  him  as  acceptor. 

whether  the  personal   claim   will   be        "Henry  r.  Nash,  i  Exch.  826;  Giles 

made  out  or  not,  the  remedy  against  T^  Tooth,  3  C.  B.  665 ;  ^4  E.  C.  L.  665; 

the  security  may  not  be  established,  or  Newton  v.  Belcher,  9  Q^  B.  613 ;  58  E. 

if  establisned   may    not  be  adequate.  C  L.  611,  were  cases  where  numerous 

And  while  a  double  satisfaction   can  individual  suits  were  brought  against 

never  be  obtained  in  any  court,  cfon-  directors  and  others,  who  w^ere  jointly 

current  and  cumulative  remedies  are  liable  on  the  same  single  cause  of  ac- 

by   no   means  unknown   and   are  not  tion ;   and    stays    were  refused  which 

universally  forbidden.  Questions  have  were  applied  for  to  abide  the  trial  of 

frequently  arisen  on  this  subject  and  one  of  the  causes  which  was  at  issue 

the  decisions  do  not  sustain  the  right  on  the  facts.     In  the  first,  there  were 

of  courts  to  interfere  with  the  lawful  pleas   in   abatement  overruled  before 

action    of  parties    suing.     Admiralty  the  motion.     In  the  second,  there  was 

and    common  law   remedies  have  not  no  plea  of  non-joinder  but  the  merits 

been  regarded  as  so  far  alike  in  their  were  shown  to  be  the  same  in  all  the 

rules    and   effect  as  to  stand  on  the  suits  except  as  to  the  individual  liabil- 

same  footing.    In  the  case  of  The  Kal-  ity  for  membership,  which  had  to  be 

orama,  10  Wall.  (U.   S.)  204,   it  was  made  out  as  to  each.     In  the  third 

held,  the   pending  of   proceedings  in  case,  a  stay  of  proceedings  which  had 

fersonam  should  not  suspend  proceed-  been  granted  was  set  aside  as  beyond 

ings    in    rem   in   admiralty.     And   in  the  authority  of  the  court.    In  the  latter 

Harmer  r.  Bell  (The  Bold  Buccleugh),  cause  of  Newton  v.  Belcher,  a  judg- 

22  Eng.  L.  &   Eq.  62,  the  same  doc-  ment  was  obtained  for  £877  beyond  a 

trine  was   held  by  the  privy  council,  sumof  £1,000  paid  into  court.  Pending  a 

who  said  that  proceedings  in  rem  and  motion  for  a  new  trial,  a  motion  for  t 

in  personam   were  essentially  differ-  stay  of  proceedings  was  made  in  still 

ent  and  one  should  not  suspend  the  another  case   of  Ne^^'ton  v.  Liddiard, 

other.  9  Qi  B.  616,  note  a;  58  E.  C.  L. 614, 

**  Neither,  until  satisfied,  will  even  a  which  was  refused  for  the  same  reason 

judgment  in  rem  or  in  personam  pre-  g^ven  in   Newton  r.  Belcher,  9  Q.  B. 

▼ent  further  proceedings  on  the  same  612;   58  E.   C.  L.  611.    Coleridge,  J^ 

claim.     Toby  t'.  Brown,  6  Eng.  308 ;  eave  a  further  reason,  also  before  re- 

The  Bengal,  Swabey  469 ;  The  John  &  Ferred  to,  that  there  was  no  certainty 

Mary,  Swabey  471 ;  Nelson  v.  Couch,  that  the  plaintiff  would  be  able  to  cof- 

15  C.  B.,  N.  S.  99;  109  E.  C.  E.  99.  lect  his  debt  without  suing  all.    This 

**  The  latter  case  contains  a  very  full  is  the  same    reason    underlying  the 

discussion  of  the  subject  and  shows  the  shipping  cases  before  cited, 
necessity  of  the  rule.     And  if  this  be        ''And  on  this  same  ground,  it  wu 

true,   it  must  necessarily  follow  that  held   in   Great    Northern   R.  Co.  v. 

Justice  will  rather  be  subserved  than  Kennedy,  4  Exch.  417,  and  in  Inglis  ^' 

defeated  by  permitting  the  ascertain-  Great  Northern  R.  Co.,  16  Eng.  L.  ft 

ment    of    both    classes    of    liabilities  Eq.   55,   that  the  forfeiture  of  shares 

without   needlesfl  delays.     Upon  this  was  no  suspension  of  action  for  cillti 

proposition,    also,  the  cases  are  bar-  although  when  the  company  should 

monious  and   courts  have  constantly  realize,   the  defendant  would  be  en- 

refused  to  stay   any  action  at  com-  titled  to  an  accounting  for  the  pro- 
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ceeds.     The  court  liken  the  forfeiture  ing  injustice.    Looking  at  this  decree, 

to  a  mortgage  claim.  and  at  the  present  bill,  I  think  that  the 

**  In  Covington  z\  Hogarth,  7  M.  &  decree  could  not  be  pleaded   so  as  to 

G.  1013;  49  E.  C.  L.  loii,  it  was  held  bar  the  plaintiff  from   all  the  relief 

that  proceedings  should  not  be  stayed  which  she  is  seeking  by  the  present 

at  common  law  by  reason  of  the  same  suit.' 

plaintiffs   having  proceeded  in  bank-  "  In  Miles  f.  Bristol,  3  B.  &  Ad.  945; 
ruptcy   for    the    same    debt,    and   al-  23  E.  C.  L.  227,  where,  after  suit  was 
though   before  the  time  to  plead  ex-  brought  to  the  queen's  bench,  another 
pired,    the    defendant    had    paid   the  precisely    similar    was    brought    and 
debt,   it   was  held   there  could  be  no  pending  in  the  exchequer,  and  a  mo- 
stay  unless  he  paid  the  costs  also.  tion  was  made  in  the  queen's  bench 
*' In  Wade  z'.  Simeon,  t  C.  B.  610 ;  50  to  stay  proceedings  and  order  a  discon- 
E.  C.  L.  610.  a  suit  had  been  brought  ti nuance,  Lord  Tenterden,  said  :  *  This 
in  the  exchequer  on  two  checks,  and  a  court  cannot   interfere   absolutely    to 
stipulation  was  made  for  payment  or  prevent  the  plaintiff's  proceeding  in  an 
judgment  at  a  given  time,  and  a  judge's  action   which   was  properly    brought 
order  was  made  in   pursuance  of  the  here,  nor  have  we  any  control  over  the 
agreement  to  that  effect.     This  order  action  in  the  exchequer.     But  we  have 
being  afterwards  set  aside  and  the  de-  authority  to  say  in  the  action  pending 
fendant  allowed  to  defend,  the  plain-  in  our  own  court,  that  he  shall  not  pro- 
tiff   sued  on   this    agreement  in  the  ceed  further  in  that,  unless  he  abandon 
common  bench,  and  that  court  held  it  the  one  in  the  exchequer.     He  must, 
had  no  right  to  stay  the  action.    The  therefore,   make  his  election.'     .     .    . 
language  naed  in  this  case  is   to  the  **  In  Dicas  v.  Jay,  6  Bing.  519;  19  E. 
same  effect  as  that  found  in  many  of  C.  L.  155,  it  appears  that  in  a  previous 
the  others ;  viz.,  that  the  courts  cannot  action  a  reference  was  had  by  rule  of 
interfere  with  the  right  of  the  party  to  court  which  forbade  bringing  a  new 
have  a  common  law  trial  in  the  ordinary  action,  and  an  award  was  made  in  favor 
course.  Tindal,  C.  }.,  says : '  It  appears  of    plaintiff,    which    he    deemed    too 
to  me  that  the  plaintiff  has  a  prima  small ;  whereupon  he  brought  a  new 
facie  cause  of  action  on  an  agreement  action  and  a  motion  was  made  in  the 
which  he  sets  out  in   his  declaration,  new  cause  for  a  stay  of  proceedings; 
and  that  he  has  a  right  by  the  law  of  but  the  court  held  it  had  no  power  to 
the  land  to   insist  upon   having    the  grant  the  stay  if  the  party  insisted  on 
judgment  of  the  court  thereon,  either  proceeding,  although  an  opinion  was 
upon  a  demurrer  or  by  the  verdict  of  a  intimated  that  the  award  would  turn 
)ury»orthe  judgment  of  a  court  of  er-  out  to  be  a  bar.    Tindal,  C.  J.,  said: 
ror  upon  a  bill  of  exceptions,  or  other-  *  We   have   no   right  to   prevent  him 
wise,  according  to  the  ordinary  course  from  proceeding  if  he  chooses  to  do 
of  practice.'     And  it  was  intimated  by  so,  and,   therefore,  this   rule   must  be 
the  chief  justice  and  other  members  of  discharged  without  costs.' 
the  court  that  nothing  but  bad  faith  *'  It  has  also  been  held  expressly  that 
in  breaking  an  agreement,  or  in  some  a  court  of  common  law  will  not  stay 
other  similar  way,  would  justify  inter-  proceedings  because  of  the  pendency 
ference.  of  proceedings  in  other  than  common- 
"This  same  principle  has  been  ap-  law     courts.     Thus,    in    Foreman    v. 
plied  in  equity.     In  Ostell  t'.  Le  Page,  Jeyes,  5  B.  &  Ad.  835,  where  a  verdict 
21  Eng.  L.  &  Eq.  640,  a  stay  of  proceed-  having    been   entered   on    an    award, 
*°gs  granted  by  a  vice-chancellor  on  the  plaintiff  had  been   enjoined  from 
account    of    proceedings    which    had  proceeding   to  judgment,  the  queen** 
passed  to  a  decree  in   India,  was  set  bench  held  they   had  no  authority  to 
aside  as  granted  without  right  because  prevent  him  from  proceeding  to  judg- 
it  did  not    appear    clearly    that    the  ment  and  could  not  discharge  the  de- 
Indian  proceedings  covered  the  whole  fendant  who  was  afterward  relieved  in 
ground  that  might  have  been  covered  the  court  of  chancery  from  his  arrest 
^  the  English  chancery  cause.     Lord  on  the  execution. 

Cranworth     said:      *  But     when     the  *•  So  in  Davis  v.  Salter,  a  C.  &  M.  466, 

court  interferes  upon  motion  to  stop  where  executors  were  enjoined  from 

tbc  plaintiff  from   proceeding,    it  is  proceeding  to  dispose  of  assets,  it  was 

•^Wng  upon  itself  a  very  delicate  juris-  held  a  common -law   court  could  not 

diction,  and  one  in  which  it  ought  to  stay  proceedings  against  them  at  law 

we  that  by  no  possibility  can  it  be  do-  before  judgment.    In  Murphy  v,  Ca- 
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/.  Upon  Discharge  in  Bankruptcy.— If  a  defendant  is  de- 
clared a  bankrupt,  proceedings  should  be  stayed  in  an  action  then 
pending  against  him,  if  a  motion  for  that  purpose  be  seasonably 
made.*  While  the  mere  pendency  of  proceedings  in  bankruptcy 
is  not  sufficient  ground  for  a  stay,*  yet  after  an  adjudication,  the 
State  court  should  stay  proceedings  to  await  the  determination  of 
the  bankrupt's  discharge,  unless  he  makes  unreasonable  delay  in 
applying  for  a  discharge,  or  the  court  allows  the  proceedings  to 
go  on  for  the  single  purpose  of  ascertaining  the  amount  due.*  If 
the  defendant  has  the  opportunity  he  must  plead  his  discharge 
as  a  defense,  but  if  he  fails  to  do  so,  a  judgment  obtained  against 
him  will  not  be  disturbed.*  But  it  has  been  held  that  a  plea  in 
bar  that  defendant  had  been  adjudged  a  bankrupt  and  that  plain- 
tiff had  proved  his  debt  in  bankruptcy,  was  insufficient,  because 
the  debt  still  existed,  and  that  the  proper  relief  was  a  stay  of 
proceedings  against  defendant  to  wait  his  discharge.^  If  neither 
the  bankrupt  nor  his  assignee  in  bankruptcy  applies  for  a  stay  of 
proceedings,  the  court  may  proceed  to  judgment.®  And  if  there 
is  unreasonable  delay  in  making  the  motion  for  a  stay,  the  relief 
may  be  denied.'' 

g.  For  Irregularity. — In  some  cases  proceedings  may  be 
stayed  on  account  of  some  irregularity  brought  to  the  notice  of 
the  court.  An  application  for  a  stay  on  this  ground  must  be 
made  within  a  reasonable  time  after  the  irregularity  occurred  ;* 
and  the  rule  applies  as  well  to  prisoners  as  to  others ;®  and  what 
is  a  reasonable  time  is  entirely  within  the  discretion  of  the  court.^® 
But  a  party  may  usually  apply  for  relief  at  any  time  before  the 
party  guilty  of  the  irregularity  has  taken  a  further  step,  if  the 

del,  2  B.  &  P.  137,  it  was  also  held  that  Moore  321,  in  both  of  which  it  was  so 

proceedings  at  law  could  not  be  stayed  held." 

on  account  of  the  pendency  of  a  suit  in         1.  Lenihan   t*.    Hamann,   55  N.  Y. 

equity.  653  ;  Clifton  tk  Foster,  103  Mass.  233; 

"  In  Smidt  t\  Ogle,  6  Taunt.  74,  the  4  Am.  Rep.  539;  Imlay  z\  Carpentier, 

court  refused  to  stay  an  action  pend-  14  Cal.  173;  Ray  r.   Wight,  119  Mass. 

ing  proceedings  in  the  mayor's  court  426;  20  Am.  Rep.  333. 
of  London.     Heath,  J.,  said  :     *  It  is  a        2.  Maxwell  v.  Faxon,  4  Nat.  Bankr. 

common  law  right  of  the  plaintiff  to  Reg.  210. 

sue  here,  and  we  shall   not  restrain  it'         8.  Hill  r.  Harding,  107  U.  S.  631. 
The  same  rule  was  followed  in  Laugh-        4.  Revere  Copper  Co.  i'.  Dimock,  90 

ton  x\  Taylor,  6  M.  &  W.  695.  N.  Y.  33;  Dimock  v.  Revere  Copper 

"And  in  those  cases  where  the  rules  Co.,  117  U.  S.  559. 
differ  at  common  law  and  in  admiralty,         5.  Brandon  Mfg.   Co.  v.  Frazer,  47 

it  has  been  held  that  even  a  verdict  or  Vt.  8S  ;  19  Am.  Rep.  118. 
judgment  in  the  one  court  has  no  force        6.  Hill  v.  Harding,    107  U.  S.  631, 

in  the  other.  citintr  Doe  v.  Childress,  21  Wall.  (U. 

"As   in  collision   cases,  the    rule  at  S.)  642;   Eyster  r.  Gaff,  91   U.  S.  521; 

common    law   allows    no   recovery  in  Norton  v.  Switzer,  93  U.  S.  355. 
favor   of  a  party  at  all  in  fault,  while        7.  Monroe  r.  Upton,  50  N.  1.593. 
admiralty  divides  the  loss  if  both  are        8.  Claridge  r.  McKenzie,2  D.  N-  S. 

faulty,   and    therefore    a    decision    in  898;  6  Scott  N.  R.  171. 
either  court  concludes  nothing  in  the        9.  Primrose  v.  Baddelly,  2  D.  P.  C 

other  if  the  doctrine  is  correctly  stated  350;  2  C.  &  M.468. 
in  The  Ann  and  Mary,  2  W.  Rob.  189;        10.  Lane  v.  Newman,  i  B.  C.  R^P* 

General  Steam  Nav.  Co.  v.  Tonkin,  4  93 ;  10  Jur.  925. 
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latter  is  not  prejudiced  by  the  delay.*  Also  where  the  action  is 
so  brought  as  to  be  a  fraud  on  the  court,  proceedings  may  be 
stayed  on  the  defendant's  motion ;  as  where  an  attorney  has 
brought  an  action  without  the  knowledge  or  consent  of  the  plain- 
tiff,*  or  where  an  action  for  one  kind  of  relief  is  authorized  and 
the  attorney  brought  an  action  for  relief  entirely  different.' 

2.  Conditional  Stay— ^.  FOR  Non-Payment  of  Costs.— When 
the  plaintiff  has  failed  in  one  action  and  brings  another  action 
against  the  same  party  for  the  same,  or  what  is  substantially  the 
same,  cause  of  action,  the  court  will  stay  proceedings  in  the  sec- 
ond action  until  the  costs  in  the  first  are  paid.*  The  rule  is  not 
confined  to  cases  where  the  second  action  is  brought  in  the  same 
court  in  which  the  first  one  was  brought,  but  extends  to  all  courts 

1.  Dand  v,   Barnes,  6  Taunt.   5 ;    i  tion  of  ejectment.    In  the  case  of  Rob- 
Marsh.  403.  erts  V.  Cook,  4  Mod.  379,  which  was  in 

2.  Delhi  v.  Graham,  3  Hun  (N.  Y.)  ejectment,  the  court  said:  *  If  the  ver- 
407.  diet  had  been  against  the  party  bring- 

3.  Lyons  v.  Cole,  3  Thomp.  &  C.  (N.  ing  the  second  action,  or  he  had  been 
Y.)  431.  nonsuited,  he  should  not  have  brought 

4.  Weston  v.  Withers,  2  T.  R.  511;  another  action  before  the  costs  of  the 

Corbett  v.  Warner,  2  L.  R.  Q^  B.  108;  first  had  been  paid,  because  it  was  a 

36  L.  J.  Qi.  B.  86 ;  16  L.  T.  150;  Hoare  vexation  to  bring  a  new  action.'     In 

V.  Dickson,  6  D.  &  L.  577 ;  7  C.  B.  Keene  v.  Angel,  6  D.  &  K.  740,  Lord 

164;  18  L.  J.  C.  P.  158;  62   E.  C.  L.  Kenyon  said:   *The  only  question  in 

163 ;  Prowse  v.  Loxdale,  3  B.  &  S.  896 ;  these  cases  is  whether  the  second  eject- 

32  L.  J.  Q^  B.  227;  113  E.  C.  L.  896;  ment  is  in  substance  brought  to  try  the 

Clark  -'.  Dixon,  4  Jur.  N.  S.  715;    Can-  same  title;    if  so,  the  rule  is  of  course 

not  V.  Morgan,  1   Ch.  Div.  i;  45  L.  J.  to  stay  the  proceedings  until  the  costs 

Ch.  50;  Edwards  V.  Ninth  Ave.  R.  Co.,  of    the    former  ejectment   have  been 

22  How.  Pr.  (N.  Y.)  444;  Richardson  paid.'     For  a  time  the  extension  of  the 

V.  White,  27  How.  Pr.   (N.  Y.)  155;  practice    to   other  actions    was   ques- 

Kentish  v.  Tathan,  6  Hill  (N.  Y.)  372;  tioned.  The  policy  and  propriety  of  it, 

Dresser  v.  Brooks,  5  How.  Pr.  (N.  Y.)  however,  did  not  long  remain  a  doubt. 

76;  Ripley  v.  Benedict,  4  Cow.  (N.  Y.)  In  Weston  v.  Withers,  2  D.  &  E.  511, 

19;  Ex  parte  Stone,  3  Cow.  (N.  Y.)  the  plaintiff  having  been  nonsuited  in 

381 ;  Cuyler  v.  Vanderwerk,  i   Johns,  an  action  of  trespass  for  taking  goods, 

Cas.  (N.  Y.)   247;  Taylor  v.  Vander-  brought  a  second  action  for  the  same 

voort,  9  Wend.  (N.  Y.)   449;  Kerr  v.  cause  and  sued  in  forma  pauperis.    On 

Davis,  7  Paige  (N.  Y.)  53;.  Lawrence  a  rule  to  show  cause  why  the  second 

V,  Dickinson,   2    Cow.   (N.   Y.)   580;  action  should  not  be  stayed,  it  was  ob- 

Jackson  v,  Edwards,  i   Cow.  (N.  Y.)  jected  that   it  could   only  be  done  in 

138;  Perkins  7'.  Hinman,  19  Johns.  (N.  ejectment.     But  the   court   made  the 

Y.)  237;  Fleming  i*.  Pennsylvania  Ins.  rule  absolute,  and  Justice  BuUer  read 

Co.,  4  Pa.  St.  475;  Altman  v.  Altman,  two  cases  where  the  like  rule  had  been 

12  Pa.  St.  246;  Henderson  v.  Griffin,  5  made  in  other  actions  than  ejectment. 

Pet.  (U.  S.)  151;  Gerrish   v.  Pratt,  o  In    the    case  of    Grovesnor  v.   Cape, 

Minn.  53;  Mcintosh  v,  Hoben,  11  Wis.  cited  in  2  Bel.  Rep.  741,  and  in  3  Wils. 

400 (Vilas  &  Bry.  418) ;  State  v,  Howe,  150,  trover  was  brought  to  try  a  ques- 

64  Ind.  18;  Cooper  v,  Sheppard,  9  N.  tion  in  bankruptcy.     The  merits  were 

J.  L.  96;  Swing  V.  Alloway's  Creeic,  10  fully  gone    into,   the    opinion   of  the 

N.  J.  L.  58;  Robinson  i'.  Merchants,  court    was    with  the    defendant,    and 

etc.,  Transp.  Co.,  16  R.  I.  217.  judgment    had.     A   new     action    was 

In  Sooy  V.  McKean,  9  N.J.  L.  88.  brought,  in   case,  for  money  had  and 

Ewing,  C.  J.,  said :  *'  The  stay  of  pro-  received,  and   not  in   trover,   lest  the 

ceedings  in  a  second  action  until  the  former  judgment  should  be  pleaded  in 

costs  of  a  former  are  paid,  is  founded  bar,  but  professedly  to  'try  the  same 

on  sound   and    just    principles.    The  question   of     bankruptcy  over    again, 

practice  first  fully  obtained  in  the  ac-  The  court  refused  to  permit  the  second 
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within  the  jurisdiction,^  and  to  courts  of  the  United  States  held 
in  and  for  the  State  ;*  but  it  does  not  extend  to  courts  of  another 
State  or  a  foreign  country.' 

In  order  to  justify  such"  stay,  the  causes  of  action  in  the  two 
cases  must  be  the  same^  and  the  parties  must  be  the  same,  or  at 
least  there  must  be  a  privity  to  the  parties  to  the  former  action.* 
Where  one  action  is  legal  and  the  other  equitable,  the  rule  will 
not  be  applied.®  The  rule  applies  notwithstanding  new  parties 
defendant  have  been  entered  in  the  second  action,'^  or  a  new 
cause  of  action  has  been  added.^  But  where  the  party  seeking 
the  stay  has  assigned  his  interest  in  the  costs,  the  relief  will  not 
be  granted.* 

The  foregoing  rules  apply  also  where  the  plaintiff  has  been 
nonsuited.*" 

b.  Where  Material  Evidence  Withheld. — Where  the 
plaintiff  fraudulently  withholds  material  evidence,  or  destroys 
documents  containing  evidence  material  to  the  defendant's  case, 

action  to  proceed  until  the  costs  of  the  of    proceeding.     The   rule  has  never 

former  should  be  paid.     For  a  time  it  been  extended  to  costs  in  actions  pend- 

was  questioned  whether  the  proceed-  ing  in  other  states  or  countries,  and 

ings  could  be  stayed,  unless  in  the  first  there  are  good  reasons  vihy  it  should 

action  the  merits  had  been  examined  not  be."     Julio  r.  Ingalls,  15  Abb.  Pr. 

and  decided,  either  by  nonsuit  or  ver-  (N.  Y.)  429. 

diet.     But  sound  reason  prevailed  over  4.  Vetterlein  v.  Barnes,  43  Hun  (N. 

this  difficulty.     It  could  not  fail  to  be  Y.)  437;  Arnold  z\  Clark,  6  Daly  (N. 

seen  that  if  the  first  action  was  ended  Y.)  259. 

by  the  neglect  of  the  plaintiff  to  pur-  5.  Vetterlein  v,  Barnes,  43  Hun  (N. 
sue  it  with  regularity  and  diligence,  his  Y.)  437;  Richardson  v.  White,  27 
neglect  should  afford  him  no  title  to  How.  Pr.  (N.  Y.)  155;  Taylor  r.  Van- 
escape  the  payment  of  costs.  In  the  dervoort,  9  Wend.  (N.  Y.)  449;  Zim- 
case  of  Baldwyn  7'.  Richards,  2  D.  &  merman  v.  Kebler,  9  Pa.  Co.  Ct 
E.  5ii,n..  a  second  action  was  stayed  Rep.  128. 

after  judgment  as  in  case  of  nonsuit,  6.  Rankin  v.  Thompson,  8  Pa.  Co. 

for  not  going  to  trial  in  the  first,  which  Ct.  Rep.  aoi ;  Davis  v.  Duffie,  3  Abb. 

was  for  malicious    prosecution.     The  Pr.  (X.  Y.)  363;  5  Duer  (N.  Y.)  68S: 

same  rule  is  pursued  in  the  supreme  Kerr   t*.  Davis,  7   Paige  (N.  Y.)  53; 

court  of  New  York.     Cuyler  v.  Van-  Demarest  i'.  Wynkoop,  2  Johns.  Ch. 

derwerk,  i    Johns.  Cas.  (*N.    Y.)    247;  (N.  Y.)46i;   Wild  r.   Hobson,  2  Vci. 

Perkins  v,  Hinman,  19  Johns.  (N.  Y.)  &  B.  112. 

237."  7.  Kentish  v.    Tatham,  6    Hill  {N. 

1.  Swing  V.  Alloways  Creek,  10  N.  Y.)  372. 

1.   L,  58;   Taylor  v.   Vandervoort,  9  8.  Ripley  v,  Benedict,  4  Cow.  (N. 

Wend.  (N.'Y.)  449;   Perkins  iD.  Hin-  Y.)  19. 

man,  19  Johns.  (N.  Y.)  237.  9.  Simpson  v,  Brewster,  9  Paige  (N. 

2.  Jackson  r.  Carpenter,  3  Cow.  (N.  Y.)  245. 

Y.)  22.  10.  Robinson     v.    Merchants',   etc 

8.  "The   enforcement  of  that    rule  Transp.  Co.  (R.  I.),  14  Atl.  Rep.  S60; 

has  been  confined  to  courts  within  the  Jackson  v.  Edwards,  i  Cow.   (N.  Y.j 

state  and  not  always  applied  even  here  138;  Jackson  v.  Carpenter,  3  Cow.  (N. 

where  the  different  courts  proceeded  Y.)  22;  Perkins  t».  Hinman,  19  Jchns. 

by  different  modes  of  practice  or  were  (N.  Y.)  237;  Gummer  v.  Omro  Trnst- 

governed    by   different    principles    in  ees,  50  Wis. 247;  Smith  v.  Allen,  79  Me. 

their    decisions.     With     much     more  536;  Morse  r.  Maybeny,  48  Me.  161. 

force  it  may  be  said  that  it  should  not  See   also  Janeway  r.  Skerritt,  30  N.  J- 

be  applied  to  cases  where  the  courts  L.  97 ;  Stirk  v.  Central  R.  &  Bankii^ 

were  in  different  states,  and,  perhaps,  Co.,  79  Ga.  495.  See  also  Costs,  vol 4i 

governed  by  entirely  different  modes  p.  313;  Nonsuit,  vol.  16,  p.  72a 
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the  court  may  stay  proceedings  until  such  documents^  or  true 
copies  of  them  are  produced.* 

c.  For  Discovery  and  Commissions  to  Take  Testimony. — 

Proceedings  in  a  suit  by  a  foreign  government  may  be  stayed 
until  the  means  of  discovery  are  secured  in  a  cross  suit.*  But  a 
stay  of  proceedings  in  the  original  suit  will  not  be  granted  where 
an  officer  of  such  government  is  made  a  defendant  in  a  cross  suit 
for  the  sole  purpose  of  discovery.*  So  upon  the  issuance  of  a 
commission  to  take  testimony,  a  stay  of  proceedings  may  be 
granted;*  but  the  party  applying  for  it  must  show  clearly  the 
necessity  for  the  delay  and  the  materiality  of  the  evidence  sought.^ 
The  order  for  a  commission  to  take  testimony  is  not  per  se  a  stay 
of  proceedings.® 

d.  Until  Hearing  of  Motion. — A  stay  of  proceedings  may 
be  granted  to  await  the  hearing  of  a  motion  in  the  progress  of  a 
cause.  In  such  case*  the  stay  is  merely  a  means  to  the  end  sought 
to  be  accomplished  by  the  motion,  and  the  application  for  it 
should  be  founded  on  a  case  showing  at  least  di  prima  facie  right 
to  some  relief,  which  can  only  be  effectually  obtained  by  staying 
the  proceedings  of  the  opposite  party  until  the  application  for 
such  relief  can  be  properly  made,'' 

8.  Application  for  Stay — In  What  Court  Made. — An  application 
to  stay  proceedings  must  be  made  in  the  court  in  which  the 
action  is  pending.  No  other  judge  or  court  has  jurisdiction  to 
stay  proceedings.* 

4.  Bemedy  for  Abtue  of  Discretion. — An  order  of  the  trial  court 

1.  Edgington  v.  Nixon,  3  Scott  507 ;  8.  Garbutt  v,   Fawcus,   i    Ch.   Div. 

2  Ring.  X.  Cas.  316;  29  E.  C.  L.  348  ;  155 ;  45  L.  J.  Ch.  133;  In  re  Morrison 

2  Wait's  Pr.,  p.  622,  ciiing  Premo  v.  Patent  Fuel  Co.,  W.  N.  1877,  20;  In  re 

Smith,  10  Abb.  N.  S.  (N.  Y.)  90;  40  South  of  France  Pottery  Works  Syn- 

How.  Pr.  (N.  Y.)  480.  dicate.  37  L.  T.,  N.  S.  260;  In  re  Peo- 

1  Republic  of   Peru  i'.    Weguelin,  pie's  Garden  Co.,  i  Ch.  Div.  ^;  4^  L. 

Weguelin  v.  Republic  of  Peru,  L.  R.,  J.  Ch.  129;  Walker  v,  Banagner  Dis- 

JoEq.  140;  44  L.  J.  Ch.  583;  32  L.  T.  tillery  Co.,  i  Q^  B.  Div.  129;  45   L.  J. 

426,  Q^   B.   134;    Rose  V,  Garden   Lodge 

8.  Republic  of  Costa  Rica  v.  Erlan-  Coal,  etc.,  Co.,  3  Q^  B.  Div.  235;  47  L. 

ger,  I  Ch,  Div.  171 ;  45  L.  J.  Ch.  145;  J.  Q:.B.  338. 

34  W.  R.  151 ;  reversing  -^i  L.  T.  632.  Gtontra.  —  Kingchurch     v.     People's 

i.  Starbuck  v.  Hall,  i   How.  Pr.  (N.  Garden  Co.,  i  C.  P.  Div.  45;  45  L.  J. 

Y.)  58;  Pomeroj  i*.  Lowndsbury,   i  C.  P.  131;  Needham  v.  River  Protec- 

How.  Pr.  (N.  Y.)  30;  Rathbun  v.  In-  tion,  etc.,  Co.,  i  Ch.  Div.  253;  45  L.  J. 

gersol,  34  N.  Y.  Super.  Ct.  211.  Ch.   132.     The   Judicature   Act  pro- 

y  Forrest  v.   Forrest,  3  Bosw.  (N.  vides  that  all  actions  must  be  stayed 

Y.)  666.  by  the  court  in  which  the  action   is 

•.  Maynard  z'.  Chapin,  7  Wend.  (N.  pending.     Nevertheless,  it  is  held   in 

^')  5^;  Jackson  v.   Woodworth,   18  the   two   cases   last  above  cited,  that 

Johns.  (N.  Y.)  136.  where  proceedings  are  instituted  in  the 

T.  Kirby  v,  Cogswell,  i  Cai.  (N.  Y.)  chancery  division  for  the  winding  up 

505  i  Schenck  r.  McKie,  4   How.  Pr.  of    the  company,    and   pending  such 

(^'.  Y.)  246;  Chubbuck  t;.  Morrison,  proceedings  a  creditor  brings  an  ac- 

^How.  Pr.    (N.  Y.)    367;    Sales    z\  tion  at  law  against  the  company,  the 

woodin,  8    How.   Pr,   (N.  Y.)   349;  chancery  division  may  stay   proceed- 

^kroyd  v.  Ackroyd,  3  Daly  (N.  Y.)  ings  in  the  action  at  law  until  the  wind- 

3o-  Ing  up  proceedings  are  determined. 
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staying  proceedings  in  a  cause  is  a  discretionary  order,  and,  as 
such,  is  not  appealable.  But  where  there  has  been  an  abuse  of 
discretion  and  such  order  has  been  made  without  sufficient  cause, 
the  appellate  court  will  award  a  mandamus  in  the  nature  of  a 
procedendo  to  compel  the  trial  court  to  proceed  with  the  cause.* 
It  has  been  held,  however,  that  an  order  staying  proceedings  per- 
manently in  an  action,  being  a  final  determination  of  the  action, 
aflects  a  substantial  right  and  is  appealable.* 

m.  Stay  of  Execution.— See  Executions,  vol.  7,  p.  117.  For 

stay  of  execution  pending  appeal,  see  SUPERSEDEAS. 

1.  Definition  and  Kinds. — Stay  of  execution  may  be  defined  to 
be  a  suspension  of  the  legal  process  prescribed  by  law  for  carry- 
ing a  judgment  into  effect.*  The  word  stay  is  often  used  by 
itself  to  mean  the  period  of  time  during  which  no  execution  can 
issue  on  a  judgment.*  In  criminal  cases,  stay  of  execution  means 
much  the  same  as  reprieve  or  respite.^  What  are  commonly 
called  stay  laws  are  acts  of  the  legislative  powers  of  states,  pre- 
scribing a  stay  of  judicial  proceedings  in  certain  cases,  being 
designed  for  the  protection  and  relief  of  debtors  in  times  of 
financial  trouble.® 

In  civil  cases  there  are  several  classes  of  stays,  resulting  from 
an  order  of  court  or  agreement  of  the  parties,  or  compliance  with 
statutory  provisions.     These  will  be  treated  in  their  orderJ 

2.  Stay  by  Order  of  Court— a:.  Power  of  Court  to  Grant 
Stay. — All  courts  of  general  jurisdiction  have  inherent  power  to 
stay  execution  of  their  own  judgments.  This  power  is  derived 
from  the  court's  entire  control  over  its  own  process  and  is  neces- 
sary in  order  to  prevent  oppression  and  abuse.  For  this  purpose 
it  should  be  exercised  liberally  but  cautiously,  and  only  when  it 
seems  in  the  sound  discretion  of  the  court  necessary  to  promote 

1.  Imlay  r.  Carpentier,  14  Cal.  173;  try  of  a  judgment.  This  order  in  eflFect 
Rhodes  v.  Craig,  21  Cal.  419;  Avery  determines  the  action  and  prevents  a 
z\  Contra  Costa  Co.  Ct,  57  Cal.  247;  judgment  from  which  an  appeal  might 
Dunphy  x\  Belden,  57  Cal.  427;  Rose  betaken.  Such  plainly  is  the  purpose 
?'.  Nevada  Co.  Ct.,  65  Cal.  570;  Peo-  of  the  injunction  from  t"he  district  court 
pie  r.  Judges,  27  Mich.  406;  15  Am.  and  this  order  is  made  in  compliance 
Rep.  195;  Culver  r*.  Judge,  57  Mich,  with  that  direction.  It  is  said  that  this 
25;  Budd  r.  New  Jersey  R.,  etc.,  Co.,  order  may  be  modified  or  reversed  upon 
14  N.  J.  L.  467.  some  application  of  the  plaintiffs  for 

A  writ  of  error  does  not  lie  to  an  or-  a  rehearing  or  otherwise.    The  same 

der  of  the  court  below  to  stay  the  pro-  may  be  said  with  the  same  force  of  al- 

ceedings   finally.     But   the  court  will  most  any  other  appealable  order.  That 

award  a  mandamus  nisi  in  the  nature  does  not  prevent  an  appeal.    It  is  then 

of  ^procedendo,     Livingston   v.  Dor-  very  clearly  appealable."     Peckham  I, 

genois,  7  C ranch  (U.  S.)  577.  in  Knowlton  v.  Providence,  etc.,  S.  S. 

But  mandamus  will  not  lie  to  compel  Co.,  53  N.  Y.  76. 
allowance  of   a  stay   of    proceedings.        3.  Abb.  L.  Diet. 
State  T'.  Judge,  22  La.  Ann.  116;   Peo-        4.  Bouv.  L.  Diet, 
pie  IK  Judge,  24  Mich.  408.  5.  Abb.  L.  Diet. 

2.  "  It  is  urged  that  this  order  is  not        6.  Black  L.  Diet, 
appealable.     I  think  it  is.     It  is  an  ab-        7.  Stay  of  execution  by  injunction  is 
solute    unconditional     stay,     without  not  included  in  this  article.    SeelN- 
limit,  and  necessarily  prevents  the  en-  junctions,  vol.  10,  p.  884  etseq* 
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the  ends  of  justice.*     A  trial  court  may  not  stay  execution  of  the 
judgment  of  an  appellate  court  after  a  mandate  or  remittitur,  or 

1.  Sawin  v.  Mount  Vernon  Bank,  2  a  temporary  stay  of  execution  on  the 
R.  I.  382 ;  Com.  v,  Magee,  8  Pa.  St.  240 ;  judgments  have  been  filed.  When 
44  Am.  Dec.  50Q ;  Eaton  r.  Cleveland,  the  motions  were  argued,  counsel 
etc  R.  Co.,  41  Fed.  Rep.  421;  Davis  v,  strenuously  contended  that  the  court 
Tiffany,  i  Hill  (N.  Y.)  642;  Welch  v.  had  no  power  to  grant  a  temporary. 
Tittsworth,  22  How.  Pr.  (N.  Y.)  474;  stay  of  execution,  and  that  it  would  be 
Knox  V.  Hexter,  42  N.  Y.  Super.  Ct.  a  clear  violation  of  the  rights  of  the 
496;  Kramer  v.  Holster,  55  Miss.  243.  judgment  creditors  to  withhold  execu- 
A  lower  court  has  no  power  to  grant  tion,  even  for  a  short  period.  A 
a  supersedeas  to  a  judgment  or  decree  cursory  examination  of  that  question 
of  the  higher  court,  any  more  than  a  satisfies  me,  however,  that  all  courts  of 
justice  of  the  peace  can  supersede  a  common  law  have  power  to  temporarily 
judgment  of  the  circuit  court.  Dibrell  stay  executions  on  judgments  by  them 
f.  Eastland,  3  Yerg.  (Tenn.)507;  May-  rendered,  whenever  it  is  necessary  to 
or.  etc.,  of  Marysville  v.  Buchanan,  3  accomplish  the  ends  of  justice.  In 
Gal.  212.  *  Sawin  v.  Mount  Vernon  Bank,  2  R.  I. 
The  refusal  of  a  court  to  grant  a  stay  383,  the  court  said  :  *  We  are  satisfied 
of  execution  when  the  motion  is  aci-  that  the  court  has  entire  control  over 
dressed  to  its  judicial  discretion  is  not  its  own  process,  and  that  it  is  in  the 
appealable.  A  motion  to  temporarily  discretion  of  the  court  to  grant  a  stay 
stay  an  execution  was  made  by  a  judg>  of  the  execution  in  each  case  according 
ment  debtor  on  the  ground  that  attach-  to  the  circumstances.  But  this  discre- 
ments  had  been  laid  in  his  hands  as  tion  must  be  judicially  exercised,'  etc. 
garnishee  of  the  judgment  creditor,  and  ...  In  Robinson  v.  Yon,  8  Fla. 
that  the  execution  should  therefore  be  355,  the  court  said  :  '  Courts  of  law 
stayed  until  the  rights  of  the  parties  were  have  full  power  to  revoke,  correct,  re- 
settled in  the  court  issuing  the  attach-  strain  or  quash  their  process  in  the 
ment.  The  motion  was  refused.  This  course  of  their  own  ordinary  jurisdic- 
refusal  was  not  the  subject  of  appeal,  tion.'  While  the  power  to  temporarily 
The  motion  was  addressed  to  the  legal  stay  executions  on  its  judgments  re- 
discretion  of  the  court  below,  which  sides  in  every  court,  it  must  be  con- 
will  take  care  that  no  injustice  is  done,  ceded  that  it  is  a  power  that  ought 
Early  v.  Rogers,  16  How.  (U.  S.)  599.  to  be  cautiously  exercised,  and  only  in 
Tiie  refusal  of  the  court  below  to  those  cases  where  it  seems  necessary  to 
stay  proceedings,  the  motion  being  promote  the  ends  of  justice.  In  other 
addressed  to  the  judicial  discretion  of  words,  it  ought  not  to  be  arbitrarily 
the  court  cannot  be  assigned  as  error,  used,  nor  should  an  execution  be  with- 
As  well  might  the  refusal  of  a  judge  to  held  merely  because  it  is  inconvenient 
allow  an  injunction  or  grant  a  writ  of  for  a  judgment  debtor  to  pay  his  debts. 
habeas  corpus  be  assigned  as  error.  The  question  to  be  determined,  there- 
Branigan  7'.  Rose,  8  111.  123;  Granger  t;.  fore:  is  whether  the  circumstances 
Craig,  85  N.  Y.  619.  justifv  the  court  in  withholding  execu- 

In  Freeman  on  Executions,  §  32,  it  is  tion  for  a  short  period." 

said:  "Eiach  court  has  such  general  con-  In  A^eiu  Tork  it  is  held  that  the  code 

trol  of  its  process  as  enables  it  to  act  does   not  abridge  the  power  that  the 

for  the  prevention  of  all  abuse  thereof,  supreme  court  has  always  had  over  its 

The  power  of  courts  to  temporarily  own  judgments;  it  may  in  its  discretion 

stay  the  issuing  of  executions  is  exer-  stay  proceedings   pending  an   appeal 

cised  in  an  almost  infinite  variety  of  without  the  prescribed   security' ;  and 

circumstances  in  order  that  the  ends  the  exercise  of  this  discretion,  unless 

of  justice  may  be  accomplished.     In  capricious  or  the  discretion  be  abused, 

many  cases  this  power  operates  almost  is  not  reviewable  in  the  court  of  ap- 

M  a   substitute    for    proceedings    in  peals.    Granger  v.  Craig,  85  N.Y.  619* 

equity,  and  enables  the  defendant  to  Justices  of  the  peace   nowhere  have 

prevent  any   inequitable  use    of    the  discretionary  powers  to  stay  execution, 

judgment  or  writ."  It  was  held  in  Hudson  r.  Smith,  9 

In  Eaton  %\  Cleveland,  etc.,  R.  Co.,  Wis.  122,  that  the  power  of  the  ap- 

41  Fed.  Rep.  421,  the  court,  by  Thayer  pellate  court  to   stay    proceedings    in 

J.,  said :  ^  In  these  cases  motions  for  any  matter  appealed  to  it  does   not 
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otherwise  interfere  with  it  except  to  make  the  orders  necessary 
to  carry  it  into  execution.^     But  it  has  been  held  that  a  nisiprius 

court  may  stay  execution  on  its  own  judgment  after  it  has  been 
affirmed  by  the  appellate  court.* 

b.  Perpetual  Stay. — A  perpetual  stay  of  execution  is  granted 
In  many  cases  where  an  execution  ought  not  to  be  enforced  under 

• 

altogether  depend  upon  statutory  en-  court  transmitted  to  the  circuit  court, 

actment,  but  is  inherent  in  the  court.  And  when  the  direction  contained  ia 

The     circuit     court     having    refused  the    mandate    is    precise    and  unam- 

defendant  a  stay  of  proceedings,  this  biguous,  it  is  the  duty  of  the  circuit 

court  grants  him  that  relief  on  condi-  court  to  carry  it    into  execution  and 

tlon  that  he  file  a  proper  undertaking  not  to  look  elsewhere  for  authority  to 

within   a  certain    period.     It    is    the  change  its  meaning."    Taney,  C.  J.,  in 

general  policy    of  the  law  to  allow  a  West  v.  Brashear,  14  Pet.  (U.  S.)  51. 
defendant  to  stay  proceedings  under  a         In    Dibrell    v,    Eastland,  3    Yerg. 

decision  of  an  inferior  tribunal  against  (Tenn.)  507,  it  was  held  that  a  judge 

him,  from  which  he  has  appealed,  on  of  a  state  circuit  court   was  without 

his  giving  proper  security.     Levy   z\  authority  to  grant  an  order  for  a  jir^rr- 

Goldberg,  40  Wis.  308.  sedeas  to  the  judgments  or  decrees  of 

A    judge    at    chambers  cannot  set  the  supreme  court, 
aside  and   perpetually  stay  an  execu-         In   Marysville  r.  Buchanan,  3  Cal. 

tion.     Bond   v,  Pacheco,  30  Cal.  530;  214,  the  court,  by  Wells,  }.,  said  :  "The 

but  may  suspend  it   until   motion   to  present  appeal  is  from  an  order  of  the 

quash  can  be  heard.     Sanchez  xk  Car-  district  court,  refusing  to  set  aside  an 

riaga,  31  Cal.  170.  order  of  the  judge  at  chambers,  staying 

A  judge  may  not  make  an  cm  parte  proceedings   upon    an    execution   for 

order  recalling  or  staying  execution,  costs,  issued  by  the  clerk  of  the  district 

Llvermore  v.  Hodgkins,  54  Cal.  637.  court,  upon  a  remittitur  from  this  court 

A  chancellor  has  no  jurisdiction  to  filed  with  him,  and  from  an  order  of 
stay  proceedings  under  an  execution  the  district  court  quashing  said  exe> 
issued  upon  a  delivery  bond  taken  cution.  .  .  Neither  the  district 
under  an  execution  indorsed  **no  secu-  court  nor  the  district  judge  have  any 
rity  to  be  taken.'*  A  court  of  law  can  authority  to  prevent  the  immediate  ex- 
render  full  redress  by  a  writ  of  error  ecutionof  the  judgment  of  this  court 
coram  vobis  or  motion  to  quash.  So  far  as  the  appeal  is  concerned  and 
Poston  r.  Southern,  7  B.  Mon.  (Ky.)  thecostsconsequent  thereon,  the  judg* 
289.  ment    of   this    court    is    final.    .    .    • 

1.  "  Whatever  was  before  the  court  The  order  of  the  district  court  must  be 

and  is  disposed  of  is  considered  as  finally  reversed,  and  the  order  of  the  district 

settled.     The  inferior  court  is  bound  judge,  staying  proceedings,  set  aside, 

by  the  decree  as  the   law  of  the  case  and   the  plaintiffs  can  have  their  ex- 

and  must  carry  it  into  execution*  ac-  ecution  for  the  costs  of  this  appeal." 
cording  to  the  mandate.    They  cannot        2.  In  Blackburn  v.  Reilly,  48  N.  J. 

vary  it  or  examine  it   for  any  other  L.  84,  the  court,  by    Van   Syckle,  J., 

purpose  than   execution,  or  give   any  said:   "The  mandate  of  the  court  of 

other  or  further  relief,  or   review  it  errors   is  substantially   the    same  in 

upon  any  matter  decided  on  appeal  for  form  as  that  of  the  Supreme  Court  of 

error  apparent,  or  intermeddle  with  it  the  United  States.    The  plaintiff  re" 

further  than  to  settle  so  much  as  has  lies  upon  West  v.  Brashear,   14  Pet 

been    remanded,     (i   S.  C.    194.    197;  (U.  S.)  52,  and  Sibbald  v.  U.  S,  12 

I  H.  &  N.  557;  3  Menif.  228.)"     Justice  Pet.  (U.  S.)  48S,  to  support  his  posi- 

Baldwin,  in  Sibbald   v.  U.  S.,  12  Pet.  tion.    The    doctrine  of     these  cases, 

(U.  S.)  488.  that  whatever  was  before  the  superior 

*' There  has  been  some  discussion  at  court,  and  there  disposed  of,  must  be 
the  bar  as  to  the  principles  by  w^hich  a  regarded  as  finally  settled,  and  tbst 
circuit  court  of  the  United  States  is  the  inferior  court  cannot  review  or  in- 
to be  governed  when  executing  a  man-  terfere  with  any  matter  decided  on 
date  from  the  supreme  court.  Un-  the  appeal,  or  give  other  or  further  re- 
doubtedly  the  mandate  must  be  its  lief  in  that  respect,  must  be  conceded 
guide.    It    is    the   judgment  of   thia  to  be  a  correct  exposition  of  the  law. 
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any  circumstances ;  as  where  there  has  been  an  abuse  of  process 

in  obtaining  the  judgment,*  or  the  judgment  is  void,*  or  where 

It  must  also  be  admitted  that  the  cir-  nized  as  final  and  conclusive  and  the 
cuit  court  has  no  power  to  reverse  or  court  deals  with  it  as  such.  There  is 
annul  its  own  final  judgment  for  errors  no  higher  right  to  execution  because 
of  law  or  fact,  after  the  term  in  which  the  judgment  has  been  affirmed." 
it  has  been  rendered,  unless  for  cleri-  1.  The  plaintiflf  got  judgment  against 
cal  mistakes  in  •  the  entrj.  But  the  the  defendant  and  then  sued  on  that 
plaintiff  must  establish  the  more  ad-  judgment,  and  then  brought  suit  oa 
vanced  position  that  after  remittitur  the  second  judgment,  and  so  on  until 
the  circuit  court  is  constrained  to  Issue  there  were  eight  judgments,  and  the 
execution,  and  cannot  control  the  costs  were  largely  increased.  On  mo- 
judgment,  as  in  other  cases,  for  the  tion,  the  court  ordered  a  perpetual  stay 
equitable  purpose  of  setting  it  off  of  proceedings  on  all  judgments  ex- 
against  a  judgment  at  that  time  held  cept  the  first,  and  said  :  "  The  court 
bv  the  defendant  against  the  plaintiff,  has  such  a  control  over  its  own  process 
\\  this  cannot  be  successfully  main-  that  it  ought  not  to  allow  it  to  be  per* 
tained  the  argument  is  without  verted  or  used  for  any  improper  pur- 
force.  .  .  .  The  practice,  I  think,  pose."  Keeler  v.  King,  i  Barb.  (N. 
is  also  well  settled,   that  the   circuit  Y.)  390; 

court  can   control   its  own  judgment  Execution  was  issued  against  a  cer* 

and  stay  execution,  to  enable  a  defend-  tain  farm  which  had  been  sold  by  the 

ant  to  recover   his  counter-claim,  and  defendant  to   a  party    who    held   the 

set  it  off,  that  full  justice  may  be  done,  property   under  the  court's   decision, 

Are  these  rights  lost  to  the  "defendant  free  from  any  lien   of  the  judgment, 

through  deprivation  of  the   power  of  This  being  clear,  the  court  granted  a 

the  circuit  court  consequent  upon  the  perpetual    stay   of  execution,   on  the 

affirmance  of     its    judgment    by  the  ground  that  an  attempt  to  draw  the 

court  of    last  resort?     The  judgment  purchaser's  title  into  question  in  that 

of  the  court  of    errors  was  simply  a  manner  was  an   abuse  of  its  process, 

judgment  of    affirmance.     No   ex  ecu-  Davis  v.  Tiffany,  i  Hill  (N.  Y.)  642. 

tion  can'  issue  out  of  the  court  of  er-  3.  Logan  v.  Hillegass,    16  Cal.  201; 
rors.    The  record  is  remitted,  and  the  ,  Ketchem   t;.    Crippen,    37    Cal.    223; 

judgment  stands  henceforth  as  an  un-  Murdock  v.  De  Vries,  37  Cal.  527. 

appealable    judgment  of    the    circuit  A   suit  was   brought  to   restrain  a 

court.    How   can   affirmance    deprive  sale   under   execution   issued  upon   a 

the  inferior  court  of  any  power  which,  judgment  on  the  ground  that  the  ex- 

bv  established    practice,   it  exercises  ecution  is  void  upon  its  face,  and  that 

over  its  final  judgments,  and  which  does  the  judgment  upon  which  it  was  issued 

not  impeach  their  finality?     How  does  was    void.     The    court     said:     "  Wc 

it  impair  the  general  power  of  the  court  think  the  complaint  presents  no  case 

below?    How  can   the  fact    that  the  for  an   injunction.     If    the  judgment 

circuit  court  was  right  in  its  judgment  upon    which    the   execution   is   based 

serve  to  degrade  its  authority  in  this  and  the  execution  itself  are  void  upon 

case.    The  judgment  after  affirmance  their  face,  the  county  court  has  ample 

has  all  the  attributes  of  a  final  judg-  power  to  afford   speedy  and  adequate 

Dient,  nothing  more.     It  has  no  higher  relief.     If  the  judgment  is  void,  the 

qualities  than  a  final  judgment  unap-  court  has  entire  control  over  its  pro* 

pealed  from,   except   that  its  validity  cess    and   can   arrest   it.    The  county 

cannot  be    questioned    or    reviewed,  judge  also   has  authority   to    order  a 

The  only  question  adjudged  in  the  ap-  suspension   of    the    execution    of  the 

pellate  court  was  that  in  the  record  writ  until  a  motion  before  the  court  to 

tnd  proceedings  below  no  error  ap-  recall  or  quash  it  can  be  heard."    San« 

peared.    .     .      .     The    circuit    court  chez  v.  Carriaea,  31  Cal.  170. 

heing  the  proper  forum  in  which  the  An  appeal   from    a    judgment  of  a 

defendant  must  apply  for  relief,  there  justice  of  the  peace  was  taken   after 

is  nothing  in  the  remittitur  which  can  the  time  allowed  by  law  and  the  cir- 

operate  to  extinguish  this  control  with  cuit  court  acquired  no  jurisdiction  in 

which  the  law  invests  the  circuit  court  the  case.    Judgment  was  nevertheless 

over  final  judgments.    This  in  no  wise  entered  in  the  circuit  court  and  exe* 

impeaches  the  judgment ;  it  is  recog-  cution  was  issued*     Upon  motion,  % 
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the  plaintiff  after  decree  is  found  to  have  no  title,*  or  where  the 
assignor  of  a  debt  has  reduced  it  to  judgment,*  or  where  the 
judgment  was  obtained  in  violation  of  a  stipulation.*  Where  the 
judgment  has  been  satisfied  in  fact  but  not  of  record,  the  court 
may  stay  execution  thereon.*  And,  generally,  where  it  is  clear 
that  it  would  be  unjust  to  enforce  a  judgment,  the  court  will  per- 
petually stay  execution  thereon.^  But  the  court  will  not  inter- 
stay  of  execution  was  granted.  The  after  judgment  to  star  execution, 
court  said:  **  It  was  proper  for  the  Maule,  J.,  said:  ^*  I  incline  to  think 
circuit  judge  to  order  the  execution  that  the  defendant  can  have  no  relief 
described  in  the  petition  to  be  stayed,  even  in  equity  until  judgment  has 
Every  court  possesses  the  inherent  been  obtained  and  execution  is  about 
power  to  prevent  an  abuse  of  its  pro-  to  issue."  Tindal,  C.  }.,  said :  ^  I  think 
cess.  A  motion  to  quash  the  execu-  my  brother  Maule  has  suggested  the 
tion  was  unnecessary.  Quashing  an  right  course.  The  application  must 
execution  is  no  bar  to  a  subsequent  ex-  be  after  judgment  to  restrain  the 
ecution.  The  better  course  for  the  de-  plaintiff  from  suing  out  execution." 
fendant  is  to  procure  an  order  vacating  Seppings  v,  Nokes,  2  C.  B.  292;  53  E. 
the  void  judgment  so  as  to  save  him-  C.  L.  391. 

•elf  from  further  executions  upon  it;  8.  A  plaintiff  who  obtains  judgment 

but  if  he  sees  proper  to  take  the  risk  of  in  violation  of  his  written  stipulation 

this  and  to  apply  for  an  order  to  stay  on  file  dismissing  the  action,  may  be 

the  execution  as  often  as  one  may  be  restrained  by  the  court  in  which  judg- 

issued,  no  law  denies  to  him  the  right  ment  was  obtained  from  enforcing  it 

to   pursue    this    course.''     Kramer  v,  McLeran  7;.  McNamara,  55  Cal.  508. 

Holster,  55  Miss.  243.  4.  Where  judgment  is  attempted  to 

1.  In    Houseman    v.    Houseman,   i  be  enforced   by  execution  which  has 

Ch.  Div.  S35 ;  34  L-  T.  33,  James,  L.  J.,  been  satisfied  or  released,  the  execu- 

said  :     "  It  seems  to  me  that  the  plain-  tion  may  be  suspended  by  supersedeas, 

tiff  was  well  warranted  in  taking  out  and,  on   motion,  satisfaction  may  be 

letters    of    administration,    believing  entered  in  the  courts  from  which  the 

himself  to  be  the  next  of  kin.     But  be-  ^execution  emanated.     Marsh  v.  Haj- 

fore  the  bill  was  filed,  he  had  ascer-  wood,  6  Humph.  (Tenn.)  210. 

tained  that  there  was  a  person  claim-  6.  Rutland   v.  Pippen,  7   Ala,  469; 

ing  to  be  the  intestate's  widow.     If  he  Smith  v.  Page,  15  Johns.  (N.  Y.)  395: 

then  took  proceedings,  they  were  suo  Lansing  v.  Orcott,  16  Johns.  (N.  Y.) 

/^ri'ctf/^?/ and  he  did  take  proceedings  4;  Welch  v.  Tittsworth,  22  How.  Pr. 

knowing   that  his   right  might  at  any  (N.  Y.)  475;  Baker  v.  Taylor,  1  Cow. 

moment  be  determined.     His  right  as  (N.  Y.)  165;  Harrison  r.  Soles,  6  Pa. 

plaintiff  was  displaced  by  the  court  of  St.  393. 

probate.  The  administratrix  then  said  In  Rutland  v.  Pippen,  7  Ala.  469, 
that  she  wanted  the  suit  stayed  and  the  court  said :  '*  In  Lockhart  r.  Mc- 
without  loss  of  time  took  out  a  sum-  Elroy,  4  Ala.  572,  it  was  held  that  an 
mons  accordingly.  The  plaintiff  ought  execution  may  be  superseded  for  an 
to  have  submitted  to  have  such  an  or-  unjust  or  improper  use  attempted  to 
der  made  in  chambers.  The  order  be  made  of  it,  although  it  be  author- 
made  must  be  varied  and  must  be  that  ized  by  the  judgment ;  and  the  objec- 
proceedings  are  to  be  stayed  and  the  tion  may  be  shown  by  extrinsic  proof, 
applicant  is  to  have  her  costs  of  stay-  even  if  it  be  mere  oral  testimony.  This 
ing  the  proceedings  and  of  the  appeal."  is  an  authority  conclusive  to  show  that 

3.  A  assigned  to  B,   by  way  of  se-  the  objection  to  the  evidence  bv  which 

curity  for    a   loan    of    ten    thousand  the  satisfaction  of  the  judgment  was 

pounds,   two  sums  of    five    thousand  shown  is  clearly  untenable." 

pounds  each,  due  from  C  to  A  under  The  court  will    order  a  perpetual 

two  several  indentures,  and  afterwards  stay  of  the  ca.  sa.  where  the  defendant  is 

brought  debt  against   C    upon   those  discharged  under  the  Act  (sess.  43,  ch. 

indentures.    The  court  refused  to  stay  loi ),  intermediate  the  verdict  and  judg- 

the  proceedings  in  the  action  at   the  ment.     But  if  the  discharge  is  objected 

instance  of  B  and  C   and   suggested  to  by  the  plaintiff,  they  will  open  the 

that  the  proper  course  was  to  apply  cause  so  as  to  give  him  a  chance  to  try 
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fere  unless  the  defendant's  right  to  a  stay  is  very  clearly  shown.^ 
Frequent  instances  of  such  perpetual  stays  arise  where  execu- 
tions are  issued  on  judgments  after  a  discharge  of  the  defendant 
in  bankruptcy  or  insolvency,  when  such  discharge  comes  too  late 
to  be  set  up  as  a  defense  to  the  action  * 

the  question,  the  judgment  standing  as  him,  although  he  has  paid  a  moiety  of 

security.    Baker  v,  Taylor,  i  Cow.  (N.  the  debt  and  but  for  the  indulgence  of 

Y.)  165.  the  plaintiff  the  other   moiety  would 

The  court,  to  prevent  fraud  or  great  have  been  collected  of  the  other  defend- 

injustice,  will  order  a  perpetual  stay  of  ant.   Bank  of  Lansingburgh  7'.  Russell, 

an  execution   provided  the   facts  are  5  Wend.  (N.  Y.)  128. 

made  clearly  to  appear  to  the  court  so  A  motion  to  restrain  the  sheriff  from 

that  complete  justice  can  be  done  to  selling  property  upon  execution,  upon 

all  the  parties  concerned.    Otherwise,  the  ground  that  execution  on  the  same 

the  execution   may   be   stayed    for  a  judgment  had  already  been  issued  in 

definite  time  so  as  to  give  the  party  an  another  county,  denied,  where  it  ap- 

opportunity  to  apply  to  the  court  of  peared   doubtful   whether  the  execu- 

chancery  for  relief.     Lansing  v.  Or-  tion  in  such   other  county   produced 

cott,  16  Johns.  (N.  Y.)  4.  any  satisfaction.      Mills  v,  Thursby, 

Where  an  execution  has  irregularly  No.  4,  11  How.  Pr.  (N.  Y*.)  119. 

issued,  the  proper  course  is  to  apply  When  a  non-resident  is  permitted, 

to  the  judge  of  the  court  from  which  after  judgment,  to  come  in  and  defend, 

it  issued  to  stay  proceedings,  and  not  that  fact  does   not  of  itself  open  the 

by  injunction.     Greenup  v.  Brown,  i  judgment  or  stay   proceedings    upon 

111.  252.  the  execution.    Carswell  r.  Neville,  13 

An  execution  improvidently  issued  How.  Pr.  (N.  Y.)  445. 

will  be  stayed  on  motion  at  law,  and  As  a  general  rule,  execution  will  not 

chancery  will  not  interfere  unless  it  be  be  stayed  for  matters  not  apparent  on 

until  the  motion  can  be  made.     Las-  the  proceedings  without  an   affidavit 

selle  V.  Moore,  i  Blackf.  (Ind.)  226.  and  bond  to  indemnify  the  party  issu- 

1.  The  court  will  not  interpose  sum-  ing  it.    Piernas  v,  Milliet,  10  La.  Ann. 

marily  to  stay  an  execution,  unless  the  286. 

defendant's  case  is  made  out  entirely  A  party  to  stay  a  writ  of  possession 

to  their  satisfaction.     H  it  is  doubtful,  issued  from  the  district  on  a  judgment 

he  must  resort  to  his   action.     Pearce  from   the   supreme  court,  must   show 

V.Affleck,  4  Binn.  (Pa.)  344.  affirmatively  that  it  issued  in  contra- 

A  stay  of  proceedings  after  entry  of  vention  of  the  latter's  decree.     Crane 

judgment  will  not  be  granted  because  v.  Allen,  1 1  La.  Ann.  496. 

defendant  is  applying  in  another  court  The    alleged    indebtedness    of    the 

for  a  discharge  from  his  debts   under  plaintiff  in  an  execution  to  the  defend- 

the 'Two-third  Act."  Eastman  v,  Starr,  ant,  together  with  the  plaintiff's  insol- 

22  Hun  (N.  Y.)  465.  vency,  is  no  ground  for  an  indefinite 

A  sheriff  sold  a  house  and  lot  be-  stay   of   execution,   if  security   to  the 

longingtodefendantunder  a  judgment  amount  of  the  execution  is  offered  by 

and  execution   against  him,  and  exe-  the  plaintiff.     Patterson  i'.  Patterson, 

cuteda  deed  to  the  purchaser.  He  aft-  37  Pa.  St.  40. 

erwards  seized  the  same  lot  on  another  3.  A  discharge  in  bankruptcy  must 
execution  issued  on  a  prior  judgment  be  pleaded  as  a  defense  to  an  action,  or 
against  the  defendant  and  advertised  it  will  be  treated  as  waived.  But  if  the 
the  same  for  sale.  The  court  refused  defendant  has  no  opportunity  of  plead- 
on  motion  of  the  first  purchaser  to  ing  his  discharge,  as  if  it  came  too 
*tay  proceedings,  but  left  him  to  his  late,  the  practice  is  to  permit  the  de- 
remedy  by  action.  Myers  v,  Kelsey,  fendant  to  avail  himself  of  it  by  a  mo- 
19 Johns.  (N.  Y.)  197.  tion  for  a  perpetual  stay  of  execution. 
The  indulgence  of  a  creditor  to  one  Cornell  r.  Dakin,  38  N.  Y.  253;  Mon- 
of  two  defendants  in  a  judgment,  if  roe  v.  Upton,  50  N.  Y.  593 ;  Imlay  v. 
such  defendants  are  not  principal  and  Carpentier,  14  Cal.  177;  Graham  v, 
«urety,  as  to  each  other,  does  not  en-  Pierson,  6  Hill  (N.  Y.)  247. 
title  the  other  defendant  to  a  stay  of  D.  recovered  a  judgment  against  B., 
proceedings  on  the  execution  against  who  appealed  the  case ;  soon  af ter- 
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c.  Temporary  Stay. — The  power  of  the  court  to  grant  a 

temporary  stay  of  execution  is  discretionary  and  is  exercised  in 
a  great  variety  of  circumstances  in  order  to  promote  the  ends  of 
justice  and  prevent  the  inequitable  use  of  the  writ.^  In  many 
cases,  this  relief  may  be  made  to  operate  almost  as  a  substitute 
for  equitable  proceedings ;  as  where  the  plaintiff  is  insolvent  and 

wards  B.  obtained  his  discharge  under  6^9.    See  also  Palmer  v.  Hutchins,  i 

the   bankrupt   law,  without  notifying  Cow.  (N.  Y.)  42;    Baker  zk  Taylor,  i 

his  attorney  in  the  appealed  case,  sup-  Cow.  (N.  Y.)  165;  Baker  i\  Judges,  4 

posing  that  by  these  proceedings  the  Johns.  (N.  Y.)  191  ;  Dresser  r.  Brooks, 

judgment   debt  had    been   discharged.  3  Barb.  (N.  Y.)  429;  Francis  z.  Ogden, 

The  judgment  was  affirmed  by  the  ap-  22  N.  J.  L.  210. 

pellate  court,  and  D.  issued  an  execu-  1.  The  owner  of  a  judgment  i^hich 

tion  thereon.     B.  then  moved  that  the  was    a    lien   upon  several  parcels  of 

execution  be  perpetually  stayed.     The  land,  one  of  which  had  been  conveyed 

appellate  court,  holding  B.'s  neglect  to  to  a  bona  fide  purchaser,  levied  upon 

avail  himself  of  the  dischaz^ge  before  and  sold  tne  latter  prof>erty,  knowing 

the  judgment  of  affirmance  to  be  sat-  that  the  judgment  could  be  collecled 

isfactorily  explained,  granted  the  mo-  out  of  the  other  unincumbered  land  of 

tion,  upon  tAe  terms  of  B.'s  paying  the  the  defendant.    The  court  set  the  lale 

costs  of  all   the   proceedings   in  that  aside,  and  ordered  a  stay  as  to  the  land 

court.     Bostwick   v.  Dodge,  2  Dougl.  in  question,  until  the  creditor  had  ex- 

(Mich.)  331.  hausted  his  remedy  against  the  other 

G.  obtained  judgment  against  P.  who  land.     This  was  done  in   furtherance 

appealed,   but  the   judgment   was   af-  of  justice,  and  in  the  exercise  of  the 

firmed.     Between  the  argument  of  the  court's  equitable  powers  over  its  own 

case    and   the  decision  of    the  court  process.       Welch    v,    Tittsworth,   22 

affirming  the    judgment,    P.  was   dis-  How.  Pr.  (N.  Y.)  474.    And  sec  also 

charged    in    bankruptcy.      Upon    his  Smith  v.  Page,  15  Johns.  (N.  Y.)  395. 

motion  for  a  perpetual  stay  of  execu-  A,    who    was    insolvent,    recovered 

tion   the  court  said  that  the   motion  judgment  against  B,  who  had  a  suit 

should  be  granted  in  the  exercise  of  an  pending  against  A*.     A  stay  of  execu* 

equitable    power  over   its    judgment,  tion   was    granted   on   A's    judgment 

Parks  V,  Goodwin,  i   Mich.  35;   Bangs  against  B,  until  the  decision  of  B'ssuit 

V.  Strong,  I  Den.  (N.  Y.)  619.  against  A.     Steere  v.  Stafford,  12  R.L 

A  delivery   made  on   an  execution  131. 

Against  a  bankrupt,  which  issued  pre-  H.  obtained  a  judgment  against  K., 

vious  to  his  obtaining  his  discharge,  and  K.  then  obtained  a  judgment  against 

but  after  the   filing  of    his    petition.  H.     The  latter  judgment  was  reversed 

will  be  quashed   by  the   court  out  of  on   appeal   to  an   intermediate  court, 

which  it  issued,  on  motion.     McDou-  and  K.  then  appealed  to  the  highest 

gald  7'.  Reid,  5  Ala.  810.  See  also  Ewing  court.     Pending  the  determination  of 

V.  Peck,  17  Ala.  339;    Roden  z'.  Jaco,  this  appeal  a  stay  was  granted  to  pre- 

17  Ala.  344;  Brown  v.   Branch    Bank,  I'ent  the  collection  of  the  judgment  of 

20  Ala.  420;  Curtis   v.   Slosson,  6   Pa.  H.  against  K.     Koox  v,  Hexter,  42  N. 

St.  265;  Alcott  V.  Avery,  i    Barb.  Ch.  Y.  Super.  Ct  496. 

(N.  Y.)  347.  The  owner  of  a  judgment  against 

Where,  after  a  verdict  in  assumpsit,  two  partners,  applied  for  an  execution, 
a  defendant  petitioned  for  a  discharge  by  collusion  with  one  of  them,  upon 
in  bankruptcy,  and  while  his  petition  the  property  of  the  other  partner,  con- 
was  pending  and  before  he  was  de-  trary  to  the  equities  between  the  part- 
dared  a  bankrupt  judgment  was  ners.  The  execution  was  stayed  until 
entered  in  the  suit  and  he  was  subse-  a  bill  of  equity  could  be  filed  to  de* 
quently  discharged,  the  court  on  mo-  termine  the  rights  of  the  parties, 
tion  refused  to  order  the  judgment  to  Sawin  r.  Mount  Vernon  Bank,  2  R.  !• 
be  cancelled,  but  directed  a  perpetual  382. 

stay  of  execution  as  to   all    property  Where  judgments  had  been  obtained 

acquired  by  defendant  after  decree  in  by  two  persons  against  a  railroad  com* 

bankruptcy.        Mechanics       Banking  pany,  and  twenty  or  more  suits  against 

Assoc.  V,  Lawrence,  i  Sandf.  (N.   Y.)  the^same  property  were  pending^  but 
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judgments  had  not  been  reached,  but  ordered  a  correction  to  be  made  bo  as 

would  be  reached  in  a  few  days,  the  to  embrace  the  entire  lot     Phillips  v, 

court  temporarily  stayed   the  ezecu-  Evans,  64  Mo.  24. 

tioQs  on  the  first  two  judgments  until  If  the  plaintiffs  include  in  the  bill  of 

the  other  claims  were  reduced  to  Judg-  costs  items  to  which  thej  are  not  en- 

ment,  in  order  to  prevent  a  sacrifice  of  titled,  the  remedy  of  the  defendants  is 

the  railroad  company's  interests,  and  to  move  to  retax  the  costs  and  to  strike 

to  avoid  numerous  sales  under  differ-  out  the  objectionable   items,  and   the 

ent  executions,  and  to  be  clear  of  com-  court  under  its  general  power  over  its 

plications  of  titles  that  would    result  own  process  and  writs  could  order  a 

from  a  sale.     Eaton  t*.  Cleveland,  etc.,  stay  of  execution   until  such   motion 

R.  Co.,  41  Fed.  Rep.  421.  could     be     heard     and     determined. 

It  is  the  equitable  control  which  Meeker  7*.  Harris,  23  Cal.  285. 
courts  are  authorized  to  exercise  over  The  court  in  an  equitable  action  on 
the  parties  and  proceedings  in  causes  adjudging  that  the  plaintiflf  is  the 
before  such  courts  and  to  promote  owner  of  a  fund  in  dispute,  may  stay 
equity  and  to  prevent  injustice,  which  the  execution  of  the  judgment  for  a 
tlloWis  the  granting  of  stays.  It  is  specified  period  to  aiTord  the  defend- 
difficult  to  perceive  why  a  stay  of  exe-  ant  an  opportunity  of  establishing  by 
cution  on  a  judgment  should  not  be  legal  proceedings  a  claim  of  the  de- 
granted  for  a  brief  period  until  judg-  fendant  against  the  plaintiff  for  money 
ment  has  been  obtained  by  the  defend-  alleged  to  have  been  received  from 
tnt  in  a  cross-action,  so  as  to  enable  him.  Markey  v.  Markey,  13  N.  Y. 
him  to  make  an  offset      Knox  v.  Hex-  Supp.  925. 

ter.  42  N.  Y,  Super.  Ct.  496.  When  a  judgment   is  rendered  on 
Upon  a  motion  for  a  stay  the  court  a  lost  instrument,  it  is  the  duty  of  the 
held  that  as  there  were  so  many  parties  court  in    Tennessee  to  stay  execution 
interested,  and   as   the  facts   were   so  on   the   judgment  until    the  plaintiff 
complex  that  justice  could  not  be  done  files  a  bond  of  indemnity  for  the  bene- 
to  all  concerned,  there  should  be  a  stay  fit  of  the  defendant.     Lowry  v.  Med- 
for   three  months    in    order   that  all  lin,  6  Humph.  (Tenn.)  450. 
parties  might  apply  to  a  court  of  chan-  The  plaintiff  in   an   action   against 
eery  for  relief.     Lansing  v.  Orcott,  16  the  defendant    obtained  a   judgment, 
Johns.  (N.  Y.)  4.  which  on  appeal  by  the  defendant  was 
Upon  proof  that  a  sale  is  about  to  be  affirmed.     Before  the  appeal  was  heard 
made,  under  an  execution,  in  an  irreg-  the  defendant  preferred  an  indictment 
nhir  manner,  contrary  to  the  statutory  against  two  of  the  plaintiffs  witnesses 
provisions,  the  court  will  order  a  stay,  for  perjury  in  the  trial  of  the  case,  and 
Robinson  t'.  Yon,  8  Fla.  350;  Robin-  moved  for  a  stay  of  execution  until  the 
son  r.  Chesseldine,  5  111.  332.  trial  of  the  indictment.    The  motion 
An  agreement  was  made  between  a  was  denied,  and   Lord    Ellenborough 
plaintiff  and  the  judgment  debtor,  by  said  that  it  would  be  highly  dangerous 
which  the  latter  gave  additional   se-  to    grant    it;    **for,'*   said    he,    **thi8 
curity.  and  in    consideration   thereof  would   be  a   receipt  to  every   person 
was  to  be  allowed  further  time  in  which  after  verdict  and  judgment  against  him 
to  make  payment.     The  plaintiff  vio-  how  to  delay  the  fruit  of  such  judg- 
lated  this   agreement    by   issuing  an  ment  by  indicting  some  of  the  plain- 
execution  betore  the  time  had  expired,  tiff's  witnesses  for  perjury."     Warwick 
The  court  stayed  the  execution  until  v.  Bruce,  4  M.  &  S.  140. 
tbe  plaintiff  did  justice  by  carrying  out  In  Chitty's  General  Practice,  vol.  i, 
his  agreement.     Harrison  v.    Soles,  6  p.  667,   it   is   said :     *'  The  court  will 
I^a.  St.  397.  sometimes  even  stay  execution  in  an 
The  defendants  were  the  owners  of  a  action  till  judgment  had  been  obtained 
piece  of  ground  25  feet  front  by  100  by  the  defendant  therein,  i.  e.  a  cross- 
feet  deep,  which  was  entirely  covered  action,  so  as  to  enable  the  latter  to  ob- 
1>J  a  brick  building.    The  execution  tain  a  set-off."     Referring  to  this,  it  is 
and  levy  did  not  embrace   the  whole  said    in    Knox   v.   Hexter,  42    N.   Y. 
bouse,  but  omitted  almost  four  feet  in  Super.  Ct.  505,  that  if  no  possible  in- 
width  the  entire  length  of  the  house,  jury  results  to  the  parties  by  a  stay  of 
The  court  said  that  a  ruinous  sacrifice  proceedings,  it  seems  difficult  to  per- 
would  attend  a  sale  made  in  this  man-  ceive   why  a  stay   of  execution  on  a 
ner,  and  would  not  allow  its  process  to  judgment  for  a   brief   period    should 
^  abused  in  that  way,  and  therefore  not  be  granted,  until  a  judgment  has 
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the  defendant  has  an  action  pending  against  him  ;  ^  but  the  stay 
will  not  be  granted  where  the  second  action  is  in  tort.*  Orders 
granting  temporary  stays  of  execution,  being  discretionary,  are 

not   ordinarily   appealable,   but  if    they   are   unreasonably  and 

been  obtained  by  the  defendant  in  a  Obtaining  an  order  permitting  the 

cross-action  to  enable  him  to  make  an  filing  of  a  complaint  nunc  pro  tunc  is 

ofTset.  a  violation   of  a   stay  of  proceedings 

If  an  execution  has  issued  irregularly  granted  upon  an  order  to  show  cause 

and  informally,  the  most  speedy  and  -why  judgment  should  not  be  vacated 

easiest  mode  to  obtain  relief  is  to  ap-  because  entered  without  a  complaint, 

ply  to  a  judge  to  stop  all  proceedings  Wards  v.  Sands,  lo  Abb.  N.  Cas.  (N. 

on  it  until  an  application  can  be  made  Y.)  60. 

to  the  circuit  court  to  arrest  or  vacate  A  stay  of  proceedings  upon  judg- 

the  proceedings  of  the  sheriff.   Green-  ment  of  foreclosure  pending  appeal  to 

up  V.  Brown,  i  111.  252.  the  general  term,  is  discretionary  and 

Although  the  afBdavitof  the  defend-  plaintiff  is  not  entitled  as  a  matter  of 
ant  in  execution  alone  may  be  suffi-  right  to  a  deficiency  undertaking, 
cient  ground  for  an  order  in  vacation  Where  the  foreclosure  is  upon  lease- 
for  a  stay  of  execution,  yet  when  the  hold  premises  and  there  is  a  receiver- 
motion  to  quash  comes  up  for  final  ship  for  application  of  the  rents,  the 
hearing,  such  affidavit  is  not,  if  un-  discretion  granting  a  stay  was  fairly 
supported,  sufficient  to  warrant  the  exercised.  Wilson  v.  Grant,  59  How. 
court  in  calling  back  its  process.  Kee-  Pr.  (N.  Y.)  350. 
fer  V.  Mason,  36  111.  406.  Notice  that  a  motion  will  be  made 

Upon  an  application  to  a  judge  in  to  set  aside  an  execution  is  not  a  stay 
vacation  to  obtain  a  stay  of  execution,  of  proceedings,  but  an  order  to  that 
the  proper  mode  of  proceeding  is  by  effect  must  be  obtained  to  prevent  the 
summons  in  the  nature  of  a  rule  nisi  sale.  Bryan  v.  Berry,  8  Cal.  130. 
fixing  a  day  for  hearing,  which  should  The  execution  of  a  judgment  can- 
be  served  on  the  opposite  party,  and  not  be  suspended  on  a  rule  to  show 
without  this  be  shown,  the  judge  cause.  A  suspensive  appeal  will  not 
ought  not  to  interpose  his  power  un-  lie  from  a  judgment  dismissing  such  a 
less  the  order  applied  for  is  a  matter  rule.  Wiley  v.  Woodman,  19  La. 
of  course.  Com.  v.  Magee,  8  Pa.  St.  Ann.  210. 
240 ;  44  Am.  Dec.  509.  A  prior  general  attachment  may  be 

Execution  may  issue  before  the  ter-  a  just  reason  for  suspension  of  a  levy 

mination  of  a  conditional  stay  where  on,  land   under  an   execution  against 

there     is    breach    of    the     condition,  one  of  the  defendants  in  attachment. 

Holmes   v,    Delabourdine,    i  Browne  Wadsworth  z\  Williams,  97  Mass.  339. 

(Pa.)  130;  Kaylor  v.  HoUoway,  5Phila.  1.  *'It  appears  that  the  defendant  in 

(Pa.)  530.  this  suit  has  a  suit  pending  against  the 

The  execution  of  an  order  remand-  plaintiff,  and  the  motion  is  for  a  stay 
ing  a  cause  for  further  proceedings  of  execution  in  this  case  until  the 
upon  the  reversal  of  a  judgment  of  an  other  can  be  decided.  In  the  circum- 
inferior  court,  may  be  stayed  by  the  stances  it  being  represented  that  the 
court  in  which  the  petition'^in  error  is  plaintiff  is  insolvent,  we  think  the  mo- 
filed  to  reverse  the  judgment  of  rever-  tion  should  be  granted."  Potter,  J., 
sal,  or  by  a  judge  thereof,  as  provided  in  Steere  v,  Stafford,  12  R.  I.  131 ; 
by  ^  22,  ch.  I,  art.  4  of  the  act  of  Knox  v.  Hexter,42  N.  Y.Super.Ct.496. 
May  14,  1878.  But  the  alleged  indebtedness  of  the 

An  order  staying  the  execution  of  a  plaintiff  in  an  execution  to  the  de- 
judgment  on  final  order,  as  provided  fendant,  together  with  the  plaintiff's 
for  in  said  section,  will  only  be  granted  insolvency,  is  no  ground  for  an  indefi- 
on  good  cause  shown,  and  the  mere  nite  stay  of  execution,  if  security  to  the 
pendency  of  a  petition  in  error  to  re-  amount  of  the  execution  is  offered  by 
verse  the  judgment  of  reversal  is  not  a  the  plaintiff.  Patterson  if.  Patterson, 
sufficient  ground  for  an  order  granting  27  Pa.  St.  40. 

such  stay.    Texas  B'ld'g  Assoc.  No.  2  2.  A  judgment  against  A  was  as- 

7'.  Aurora   F.  &   M.  Ins.  Co.,  34  Ohio  signed  to  B  to  secure  money  lent  to  A, 

St.  291.  and  which  A  covenanted  by  articles  of 
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capriciously  made,   the   appellate  court   will  sometimes  review 
them.^ 

3.  Stay  by  Agreement  of  the  Parties. — A  stay  of  execution  upon 

a  judgment  is  frequently  agreed  upon  between  the  parties  to  an 

action,  the  stay  to  be  effective  for  a  certain  period.     Such  an 

agreement  may  be  incorporated  into  the  judgment,  or  may  be  a 

matter  of  record  upon  the  court  docket,  or  may  be  made  privately 

between  the  parties.     In  either  case  the  court  will  prevent  any 
use  of  its  process  intended  to  violate  the  stay.* 

agreement  to  repay  on  a  certain  day.  The  plaintiff  violated  this  by  issuing 

The  court  refused   to  stay  execution  an  execution  which  the  court  stayed 

npoD  this  judgment  to  give  A  time  to  until  the  plaintiff  did  justice  by  per- 

obtain  a  verdict  against  B  for  damages  forming  his  agreement.     Harrison  x\ 

in  consequence  of  tortious  acts  by  him  Soles,  6  Pa.  St.  397. 

in   breach  of    his    covenants  in   the  An  execution  issued  in  violation  of 

same  articles,  though  it  seems    they  an  agreement  that   it  should    not  be 

vould  if  A's  claim  was  for  money  paid,  issued  except  upon  a  certain  contin- 

or  anj  other  accounts  susceptible  of  gency  which  had  not  occurred,  will  be 

liquidation.     Dunlop  v.  Speer,  3  Binn.  set    aside.     Feagley  v,   Norbeck,   127 

(Pa.)  168.  Pa.  St.  238. 

1.  Livermore  v.  Hodgkins,  54  Cal.  If  at  the  time  a  judgment  is  ob- 
637;  Granger  r.  Craig,  85  N.  Y.619.  tained    the  parties  agree  that  an  ex- 

2.  The  safest  practice  is  to  have  the  ecution  shall  not  issue  for  a  certain 
provision  for  a  stay  incorporated  into  time,  which  is  duly  entered  of  record, 
the  judgment,  as  in  this  way  no  con-  the  time  within  which  a  plaintiff  can 
troversy  can  arise  as  to  the  validity  of  take  out  his  execution  is  extended 
an  agreement  to  stay,  which  requires  twelve  months  and  a  day  from  the  ter- 
all  the  elements  of  a  valid  contract,  mination  of  the  specified  time,  and  no 
In  a  case  in  which  the  plaintiff  agreed  execution  can  regularly  issue  in  the 
to  a  stay  of  execution  for  six  months,  meantime  except  by  order  of  the 
there  being  no  consideration  therefor,  court.  When  a  judgment  is  confessed 
the  agreement  was  invalid  and  the  upon  terms  which  are  duly  entered,  it 
court  held  that  the  judgment  was  is  in  effect  a  conditional  judgment  and 
operative  during  the  time  in  which  it  the  court  will  take  notice  of  the  terms 
wa>  af^reed  that  it  should  be  stayed,  and  enforce  them.  Wood  v.  Bagley, 
Lv'verich  f.  Bates,  6  Ala.  480,  as  stated  12  Ired.  (N.  Car.)  83. 

in  Sanford  v.  Ogden,  34  Ala.  118.  Where  a  judgment  is  entered  against 
An  undertaking  for  a  stay,  executed  a  defendant  to  be  released  on  his  per- 
a'ter  the  time  allowed  by  law,  in  pur-  formance  of  a  certain  act,  and  he  neg- 
*uance  of  an  agreement  of  the  parties,  lects  to  perform  that  act  within  a 
i<  valid  as  a  common  law  contract,  if  reasonable  time,  the  plaintiff  may  take 
'sup]V3rted  by  a  sufficient  consideration,  out  execution  without  applying  to  the 
although  not  effective  as  a  statutory  court,  but  the  court  will  interfere  in  a 
undertaking.  Boling  v.  Young,  38  summary  way  should  it  be  necessary 
Ohio  St.  135.  to  prevent  injustice  and  enforce  the 
A  statement  in  a  judgment  as  fol-  terms  on  which  the  judgment  was 
ious:  '*The  attorney  o?  the  plaintiff  entered.  Under  such  circumstances 
in  this  suit  declares  he  has  been  in-  the  defendant  cannot  object  that  a 
structed  not  to  seize  or  sell  the  said  year  and  a  day  have  elapsed  since  the 
proper'y  before  the  end  of  the  year,*'  entry  of  judgment  and  that  no  scire 
was  held  in  Louisiana  to  operate  as  a  facias  has  been  issued.  Miller  v, 
*'av  of  execution,  as  it  formed  part  of  Milford,  2  S.  &  R.  (Pa.)  35. 
tiKf  judgment  and  w^as  as  authoritative  If  execution  is  stayed  by  the  agree- 
us  any  other  recital  in  it.  Townsend  ment  of  the  parties,  the  year  and  a 
7.  Fontenot,  42  La.  Ann.  S90.  day  runs  only  from  the  time  when 
An  agreement  was  made  by  which  such  stay  expires,  and  this  whether 
the  defendant  in  the  judgment  was  to  there  is  an  entry  of  cesset  on  the  rec- 
eive additional  security  and  was  to  be  ord  or  it  is  a  matter  of  private  agree- 
allowed  further  time  for  settlement,  ment  out  of   court.    The  court  will 
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4.  Statutory  Sta7B--a.  Construction  of  Statutes.— A  stay 

of  execution  is  a  privilege  in  derogation  of  the  common  law 
rights  of  the  plaintiff,  and  the  party  claiming  the  privilege  must 
bring  himself  strictly  within  the  statute  granting  it.^  An  under- 
take notice  of  such  an  agreement  stayed  for  $80  does  not  bind  the  stajor. 
though  not  on  record.  Dunlop  v.  To  become  stayor  is  to  confess  )udg- 
Speer,  3  Binn.  (Pa.)  169.  ment.  The  judgment  confessed  by  the 
Under  the  Maryland  act  of  1778,  ch.  stay  or  cannot  be  for  a  less  amount  than 
21,  no  agreement  for  the  stay  of  exe-  the  judgment  against  the  original  de- 
cution  on  a  judgment  which  is  not  fendant.  Smith  r.  Martin,  7  Coldw. 
entered  on  the  docket  at  the  time  the  (Tenn.)272.  See  also  Skinner  i'.  Jayne, 
judo[ment  is  rendered,  can  make  it  un-  24  Miss.  567.  The  judgment  cannot  be 
necessary  to  issue  a  scire  facias  to  stayed  by  halves.  Vincennes  Nat  Bank 
revive  the  judgment  when  a  year  and  r.  Cockrum,  80  Ind.  361 ;  Sterne  v. 
a  day  has  passed  from  the  time  such  McKinney,  79  Ind.  578. 
judgment  was  rendered.  Salmon  v.  In  Wilson  i^  Davis,  i  Mich.  156,  se- 
Yates»  I  Har.  &  J.  (Md.)  488.  curity  was  given  in  the  nature  of  a 
Where  an  execution,  upon  a  release  supersedeas  to  stay  an  execution  upon 
of  errors,  was  agreed  to  be  stayed  a  confessed  judgment.  The  judgment 
imtil  a  subsequent  time  unless  the  de-  not  being  upon  a  written  confession 
fendant  consented  for  its  issue  sooner,  was  void,  and  the  court  held  that  no 
and  it  was  issued  without  any  regard  action  could  be  maintained  upon  the 
to  the  agreement  and  property  sold,  undertaking  to  stay  it,  as  there  was  no 
on  motion  for  an  appropriation  of  the  consideration  for  the  undertaking  to 
money  to  the  satisfaction  of  a  junior  sta^  execution  upon  a  void  judgment. 
judgment,it  was  held  that  the  presump"  In  Shadbolt  7'.  Bronson,  i  Mich.  $5, 
tion  must  be  that  the  execution  issued  a  judgment  was  stayed  for  six  months, 
with  the  consent  of  the  defendants,  instead  of  three  months,  as  the  statute 
Jones  f,  Bailey,  5  How.  (Miss.)  564.  required.  This  could  not  operate  as  a 
Attorney's  Authority. — An  attorney  stay  of  the  execution,  and  being  insuffi* 
at  law  has  no  right  without  special  cient  for  that  purpose  must  be  held  to 
authority  to  that  effect  to  destroy  his  be  entirely  inoperative  and  void.  It 
client's  lien  by  stay  of  execution,  cannot  be  said  to  be  good  for  the  pur- 
Where  an  attorney  at  law  has  stayed  pose  of  rendering  the  person  who  exe- 
his  client's  execution  and  the  marshal  cuted  it  liable  to  an  execution  if  the 
has  so  returned  it,  it  will  not  be  pre-  judgment  was  not  paid,  and  yet  in- 
sumed  that  the  attorney  had  special  effectual  to  stay  the  issuing  of  such 
power  to  stay  it.     He  who  so   main-  execution. 

tains,  must  show  it  by  other  proof.  An  appeal  bond  on  which  no  re* 
Doe  V.  Ingersoll,  ri  Smed.  &  M.  covery  can  be  had  by  the  obligee 
(Miss.)  2.^9;  49  Am.  Dec,  57.  cannot  operate  to  stay  execution; 
1.  Erie  City  Bank  v.  Compton,  27  hence  where  an  appeal  bond  was  con- 
Pa.  St.  195;  The  Roanoke,  3  Blatchf.  ditioned  to  prosecute  an  appeal  to  the 
(U.  S.)  3Qo;  Pratt  v.  Western  Stage  "county  court  for  Anne  Arundel 
Co.,  26  Iowa  241.  An  undertaking  for  county,"  there  being  at  the  time  the 
a  stay  before  a  justice  of  the  peace,  bond  was  executed  no  such  court  Id 
executed  after  the  time  allowed  by  existence,  the  bond  was  void  and  an 
law,  by  agreement  between  the  parties  execution  might  issue.  Tucker  r.  State, 
is  valid  as  a  common-law  contract  if  11  Md.  331. 

supported  by  a  sufficient  consideration.  Under  the  Indiana  statutes  a  de- 
although  not  effective  as  a  statutory  fendant  may  have  a  stay  of  execution 
undertaking  to  stay  execution.  Boling  by  entering  a  replevin  bail  on  the  dock- 
T'.  Young,  38  Ohio  St.  135;  Duckwall  et  of  the  justice  of  the  peace  issuing 
V,  Rogers,  15  Ohio  St.  544.  the  execution.  It  is  only  by  this  pro- 
See  State  V,  Finn,  19  Mo.  App.  557 ;  vision  of  the  statute  that  a  judgment 
Gawtry  f.  Adams,  10  Mo.  App.  30;  can  be  replevied,  and  the  mode  pre- 
Vincennes  Nat.  Bank  v.  Cockrum,  80  scribed  by  the  statute  must  be  strictlj 
Ind.  3S5 ;  Robinson  v»  Narber,  65  Pa.  followed.  Hence,  as  the  statute  sars, 
St.  85.*  "  entering  the  bail  on  the  docket"  this 
A  judgment  entered  for  $145  but  requirement  is  not  satisfied  by  writing 
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taking  to  stay  execution  on  one  half  of  a  judgment  is  invalid.* 

The  time  within  which  the  stay  may  be  taken  is  a  vital  provision 
of  the  statute  and  courts  have  no  equitable  power  to  change  it.* 
The  time  during  which  the  stay  may  continue  is  computed  from 
the  rendition  of  the  judgment;*  but  the  stay  bond  binds  the 
property  of  the  surety  only  from  the  date  of  its  execution.*     A 

an  undertaking  on  a  separate   piece  of  of  staying  proceedings   for  its  collec- 

paper  or  attaching  it  to  the  docket  by  tion  or  enforcement.     This  is  a  right 

pinning  it  to  it.  Lockwood  x\  Dills,  74  which    he   has  acquired  and  of  which 

Ind.  56^  citing-  McCormick  v.  Cassell,  he  cannot  be  deprived   without  due 

i6Ind.  408.  process  of  law.     While  the  court  may 

The  Ntbrnska  code  gives  the  right  enter  an  order  in  a  cause  nunc  pro 
to  the  debtor  to  stay  execution  by  tunc^  where  the  action  asked  for  has 
adopting  the  proceedings  mentioned  been  delayed  by  or  for  the  convenience 
in  the  code,  but  if  these  fail  in  any  of  the  court,  it  is  never  done  where 
respect  to  conform  to  the  code,  the  the  parties  themselves  have  been  at 
court  may  permit  an  amendment,  fault  or  where  it  will  work  injustice. 
A  bond  was  signed  by  one  surety  in*  To  make  an  order  if  «»<r /ro  ^««»<:  effect- 
stead  of  two,  as  required  by  the  code;  ual  for  purposes  of  a  supersedeas  it 
the  plaintiff  demanded  execution  on  must  appear  that  the  delay  was  the 
the  judgment  on  account  of  this  de-  act  of  the  court,  and  not  of  the  par* 
feet,  but  the  court  refused  to  grant  it  ties,  and  that  injustice  will  not  be 
because  the  defendant  moved  to  amend  done.'' 

the   bond    by    adding   an    additional  Where  an   appeal   was  taken   in  a 

surety,  which  the  court  allowed.   State  common- law  case  instead  of  a  writ  of 

V.  Russell,  17  Neb.  201.  error,  and   after  the  lapse  of  ten  days 

A  bond  intended  -to  be  a  supersedeas  the  plaintiff  issued  an  execution  upon 

bond,  and  regarded  as    such   by    all  his  judgment,  and  the  defendant  then 

parties,  did  not  contain  a  certain  con-  sued  out  a  writ  of  error  to   bring  the 

dition  required  by  the  statute  in  such  case  up  to  the  supreme  court,  it  was 

cases.    The  court  held  that  the  bond  error  in  the  court  below  to  quash  the 

did  not  lawfully  operate  to  supersede  execution  and  supersede  the  judgment, 

the  judgment.       Gill  v,  Sullivan,  63  The  appeal  did  not  remove  the  case, 

Iowa  529.  and  the  writ  of  error  was  sued  out  too 

1.    A  written   undertaking  entered  late  to   stay  the  execution.     It  is  im- 

upon  the  back  of  an  execution  to  pay  material   whether  it  was  a  mistake  of 

one  half  of  a  judgment  upon  which  the  the  party  or  the  court.      There  is   no 

execution  issued,  is  invalid  as  a  recogni-  equitable  power  in  the  court  to  stay 

zance  of  replevin  bail  and  does  not  execution   on   the  ground  that  a  mis« 

authorize  an  execution  to  issue  upon  take  as  to  the  time  or  manner  of  re- 

tach  undertaking.      Vincennes    Nat.  moving  the  case  was  committed.    The 

Bank  v.  Cockrum,  80  Ind.  355;  Yin-  tribunals  of  the  United  States  are  not 

cennes  Nat.  Bank  v.  Hargrove,  80  Ind.  authorized  to  dispense  with  the  express 

564.  provisions  of  the  act  of  Congress  reg- 

>•  In  Sage  v.  Central  R.  Co.,  83  U.  ulating    appeals    upon   any   equitable 

S.  412,  the  court,  by  Waite,  C.  ].,  said  :  ground.  Saltmarsh  v,  Tuthill,  la  How. 

^K  supersedeas  is  a  statutory  remedy.  (U.  S.)  387. 

It  is  only  obtained  by  a  strict  com-  The  Pennsylvania  statute  required 

pliance  with   all  the  required   condi-  as  a  condition  that  bail  should  be  en- 

tions,  none  of  which  can  be  dispensed  tered- within  thirty  days  from  the  ren- 

with.    Hogan  z;.  Ross,  XI  How.  (U.  S.)  dition  of  the  judgment.    A  judgment 

297;  Baltimore,  etc.,  R.  Co.  v,  Harris,  was  entered  on  February  33,  1856,  and 

7  Wall.  (U.S.)  575.  Time  is  an  essential  the  bail  was  not  entered   until  March 

element  in   the   proceeding,  and  one  36,1856.    It  was  held  that  this  was  too 

which  neither  the  court  nor  the  judges  late,  and  that  the  court  below  was  in 

can  disregard.     If  a  delay  beyond  the  error  in  setting  aside   the  execution, 

limited  time  occurs,  the  right  to  the  Erie  City   Bank  v.  Compton,  37  Pa. 

remedy  is  gone,  and    the  successful  St.  195. 

ptrty  holds  his  judgment  or  decree  8.  Okey  v,  Sigler,  83  Iowa  94. 

freed  and  discharged  from  this  means  4.  Hay  den  v.  Anderson,  57  Ga.  378. 
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valid  undertaking  to  stay  execution  is  in  effect  a  confession  of  a 
new  judgment  by  the  surety,  and,  as  a  rule,  final  process  may 
issue  thereon  at  the  expiration  of  the  stay.^  And  where  the 
undertaking  is  insufficient,  for  want  of  strict  compliance  with  the 
statutory  provisions,  yet  the  surety  may  be  bound  by  it  as  a 
common  law  bond  if  a  stay  is  actually  had,  or  there  is  other 
consideration  to  support  the  bond.*  Where  a  stayor  is  obliged 
to  pay  the  amount  of  the  judgment  in  order  to  prevent  the  seiz- 

1.  The  effect  of  a  recognizance  of  2.  An  undertaking  for  stay  of  execu- 
replevin  bail  for  the  stay  of  execution  tion  of  a  judgment  on  the  docket  of  a 
upon  a  judgment,  is  that  of  a  judg-  justice  of  the  peace,  executed  after  the 
ment  confessed  by  the  recognizor  for  time  allowed  by  law  in  pursuance  of 
the  amount  of  the  judgment  with  in-  an  agreement  of  the  parties,  is  valid  as 
terest  thereon  ind  costs  accrued  and  to  a  common  law  contract  if  supported 
accrue.  Such  a  recognizance  is  of  by  a  sufficient  consideration,  though  it 
statutory  origin,  being  unknown  at  may  not  be  effective  as  a  statutory  un- 
common law.  Vincennes  Nat.  Bank  dertaking.  Boling  v.  Young,  38  Ohio 
V,  Cockrum,  64lnd.  229.  St.  135. 

The  stay  of  execution  is  in  effect  a        The   release  of  a  levy  and  further 

confession  of  judgment,  and  the  stayor  delay  of  execution  on   the  judgment 

is   liable  under  the  law  applicable  to  for  the  period  fixed  by  the  statute,  is  a 

such  judgment  and  not  otherwise.      It  sufficient  consideration  for  such  under- 

cannot  be  for  a  part  of  the  debt  only,  taking.     Duckwall  r.  Rogers,  15  Ohio 

or  for  a  greater  or  less  term  than  that  St.  544. 

limited  by  law,  or  otherwise  varied  To  operate  as  a  strictly  statutory 
from  the  general  rule.  A  conventional  stay  of  execution;  the  undertaking 
stay  of  execution  which  varies  from  must  be  given  within  the  time  limited 
the  general  law  is  a  mere  contract,  and  by  law.  But  a  stay  may  be  effected 
not  the  final  or  conclusive  judgment  afterwards  by  agreement  of  the  parties 
which  the  law  contemplates.  So,  where  upon  a  sufficient  consideration.  If  bj 
a  stayor  consented  to  stay  the  whole  agreement  the  undertaking  is  given 
debt  for  a  shorter  period  than  the  afterwards  and  the  stay  is  thereby  ob« 
eight  months  allowed  by  law,  he  in-  tained,  the  defendant  having  received 
cur  red  the  obligation  of  stayor,  but  no  the  benefits  of  the  contract  will  not  be 
execution  can  be  issued  against  him  permitted  to  repudiate  the  obligation 
until  the  full  period  of  eight  months  thereby  assumed.  Cameron  v.  Sand- 
has  elapsed.  Roberts  v.  Cross,  i  Sneed  wich  Mfg.  Co.,  6  Neb.  444. 
(Tenn.)  233.  Security  entered  for  a  stay  of  execu- 

It  seems  clear  from  the  authorities  tion    under   the   Pennsylvania  act  of 

that  it  is  within  the  power  of  the  leg-  June   16,   1836,  must  in  all  cases  be  ap- 

islature  to  provide  that  the  execution  proved  of  by  the  court  in  which  the 

of  a  bond  to  slay  a  judgment  shall  be  judgment  was  obtained  or  by  a  judge 

taken  as  the  confession  of  a  new  judg-  thereof.     And  unless  it  so  appear  upon 

ment  upon  which   final  process   may  the  record,  execution  may  issue.  Eich- 

issue  at  the  end  of  the  stay  without  man  v.  Belvidere  Bank,  3  Whart.  (Pa) 

further  inquiry.     McGlothlin  7;.  Mad-  67. 

den,  16   Kan.  466;  Lusk  v,  Ramsey,  3         In  Stroop  v.  Gross,   1  W.  A  S.  (Pa-) 

Munf.    (Va.)   417;    Bank   of    U.  S.  v,  139,   the    court    said:    **  But  the  ap- 

Patton,  5   How.  (Miss.)  200;  35  Am.  probation  of  the  court  being  designed 

Dec.  428;    BrcAvn    v,  Clarke,  4    How.  for    the    advantage    of    the    creditor, 

(U.  S.)  4;  Cavender  t-.  Smith,  5  Iowa  he    may   waive,    either    expressly  or 

157;    Rickman   ?'.  Williams,    10   Ired.  impliedly,  by  an   acquiescence  in  the 

(N.  Car.)  T26;    Murray  t.  Edmonston,  claim  of  the   debtor   to  it,  the  bene- 

6  Jones    (N.  Car.)    515;    Williams   v.  fit    of    the    cesset.      But    this    privi- 

Hall,   2    Dana    (Ky.)   97;    Roberts   v,  lege    is   not  extended  to  the  debtor, 

Cross,  I  Sneed  (Tenn.)  235  ;  Hennegar  for  it  would  be  against  common  justice 

V.  Mee,  4  Sneed  (Tenn.)  33;  Morgan  that  he  should  take  advantage  of  the 

V.  Coleman.  3  Head  (Tenn.)  352;  Rob-  defect  which  has  arisen  upon  his  own 

inson  v.  Yon,  8  Fla.  350.  default  after  he  has,  by  the  forbearance 
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ure  and  sale  of  his  own  property,  he  may  be  subrogated  to  the 
rights  of  the  plaintiff  and  have  execution  against  the  property  of 
the  defendant.^  A  stayor  may  be  discharged  by  the  bad  faith  of 
the  judgment  creditor,*  but  not,  it  seems,  by  his  failure  to  take 
out  execution  in  time  to  seize  the  property  of  the  judgment 
debtor.3 

It  has  been  held  that  no  stay  of  execution  can  be  claimed  upon 
a  judgment  in  an  action  of  debt  on  a  judgment  of  another  state.* 
But  upon  a  judgment  on  a  recognizance  to  obtain  a  stay  of  exe- 
cution, a  defendant  is  entitled  to  a  stay  of  execution.* 

6,  Right  of  Appeal  After  Taking  Stay.— It  seems  that  a 
defendant  may  avail  himself  of  his  right  to  a  statutory  stay  of 

or  with  the  assent  of  the  creditor,  de-  the  surety.    Watson  v.  Reed,  4  Baxt. 

rived  every  benefit  which  would  have  (Tenn.)  49. 

resulted  from  a  recognizance  executed  8.  The  stayor  who   fails   to  pay  the 

and  approved  with  all  the  formalities  debt  and  take  judgment  over  against 

required  by  the  act.     Nor  can  we  per-  his   principal,  is  not   discharged  from 

ceive  that  the  bail,  who  has  identified  liability  by   the    plaintifiTs  failure  to 

himself  with  his   principal,  is   in   any  issue  execution  against  the   principal 

better  situation  than  the  principal  him-  in  time,  although   the   stayor  pointed 

self  whose  duty  it  was   to   perfect  the  out  property  for  that  purpose.    Ander- 

recognizance."  son  v.  Lithgo,  5  Baxt.  (Tenn.)  603. 

1.  A    stayor  compelled  to   pay   an  4.  Sloat  v.  Prentice  (Pa.),  2  Am.  L. 
execution    on   a     judgment    for    the  Reg.  446. 

amount  of  a  note  secured   by  an  ex-  5.  The    Pennsylvania     court    said : 
press  lien  on   land,   is  entitled  to   be  "The    argument    that    the    creditor 
subrogated  to  the  rights  of  the  vendor  might  be  indefinitely  delayed  by  con- 
in  the  enforcement  of  the  lien.     And  secutive  stays  of  execution  is  entitled 
if  the  proceeds  of   the   sale   are   not  to  but  one  answer :  the  contingency  is 
sufficient  to  satisfy  all  the  notes  given  scarcely  within  the  range  of  possibil- 
for  the  land,  he   may  receive  a  share  ity,  nor,  in  point  of  reason,  does  the 
pro  rata.    Ellis   v,   Roscoe,  4    Baxt.  bail  stand  in  the  place  of  a  defendant 
(Tenn.)  418.  who  has  already  had  his  indulgence. 
Where,  upon   a    judgment    against  He  engages  that  another  with  whom 
several,  all  of  whom  appear  as  princi-  he  has  had  no  connection  in  the  course 
pals,  a  party  becomes  replevin    bail  at  of  the  action,  and  with  whom  he  has 
the  request  of  some  of  the  judgment  no  personal  connection  but  what  re- 
defendants,  without   notice   that    one  suits  from   relation   of   principal   and 
not  making   the  request   is,  in     fact,  bail,  shall  do  one  of  two  specific  acts, 
surety  for  the  others,  he  may,  if  com-  and  his  engagement  has  all  the  fresh - 
pelled  to  pay  the  judgment,  have  exe-  ness  of  an  original  one;  why,  there- 
cution  against  all  the   judgment  de-  fore,  should  it  not  have  its  incidents? 
fendants,  under    Indiana    Rev.    Stat.,  He  expressly  waives  none  of  them,  and 
iSSi,  §  1214,  and  the  one  who  is  in  fact  there  is  no  reason  to  suppose  he  does  so 
surety  is  equally  liable  thereto  with  implicitly.     It   is  not  his  act,  but  the 
the  others.     Reissner  z\    Dessar,    80  act  of  the   law,  that  is  to  delay  the 
Ind.  307.  creditor,  for  the  law  which  sanctions 

2.  A  stayor  will  be  discharged  if  it  as  the  defendant's  privilege,  makes 
prior  execution  was  levied  on  property  the  act  its  own,  and  as  he  deprives  the 
of  the  principal  sufficient  to  pay  the  plaintiff  of  no  legal  advantage  he  is 
debt  and  abandoned  without  his  con-  not  supposed  to  relinquish  any.  He 
sent.  Holt  v,  Manier,  i  Lea  (Tenn.)  stands  in  the  peculiar  attitude  of  a 
4S8;  so  he  will  be  released  when,  by  surety  against  whom  there  is  to  be  no 
the  active  interference  of  the  creditor,  equitable  interpretation,  because,  hav- 
the  burden  of  the  debt  has  been  ing  contracted  gratuitously,  he  is  sup- 
shifted  from  the  property  of  the  prin-  posed  to  have  contracted  only  on  the 
cjpal,  after  a  specific  lien  has  been  conditions  expressly  stated ;  and  here 
fixed  thereon,  so  as  to  throw  it  onto  there  was  no  condition  that  he  should 
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execution  without  forfeiting  his  right  to  have  the  case  reviewed 
on  appeal  or  writ  of  error,^  unless  the  exercise  of  both  these 
rights  in  one  cause  is  expressly*  or  impliedly*  prohibited  by 
statute. 

c.  Waiver  of  Right  to  Stay  by  Contract. — It  has  been 

• 

waive    any    incidental    advantage.     I        3.  In     Miller    v.   Hyers,    2    Brown 

take  it,  therefore,  that  the  defendant  (Neb.)    474;    Sullivan    Sav.  Inst.    v. 

was  entitled  to  a  stay  of  execution  by  Clark,  12  Neb.  578;  Banks  r.  Hitch- 

the  spirit  as  well  as  the  letter  of  the  cock,  20  Neb.  315,  it  was  held,  constru- 

act."     Wolfe   V.   Nesbit,  4  W.    &    S.  ing  ^  5  of  an   act  approved   Feb.  3, 

(Pa.)  312,  overruling^  Gor^s  v.  Zeop,  1875,  ?•  5<^»  Laws  of  '75,  that  no  appeal 

2  Miles  (Pa.)  loi.  could  be   taken  after  taking  stay  of 

1.  In  Gardipie    v.  Lessard,  9  Wis.  execution. 
200,  it  is  said :  *'  It  will  be  seen  that        In   Seacrest  v,   Newman,  19   Iowa 

the  only  question  raised  is  whether  the  323,  it  was  said  that  the  right  of  appeal 

defendant  by  procuring  execution  to  after  taking  the  benefit  of  the  stay  law 

be  stayed  in  the  justice's  court  thereby  was  cut  off  by  ^  3294  of  the  Revision 

waived  or  was  estopped  from  exercis-  of  the  Laws  of  Iowa. 
ing  his  right  of  appeal.    The  right  of        8.  In  People  7\  Judges,  i  Mich.  134, 

appeal  is  conferred  by  the  statute,  and  it  was  held  that  a  defendant  who  had 

if  exercised  within  the  time  and  in  the  taken   a  statutory  stay   of    execution 

manner  prescribed  is  absolute.     It  is  a  might  not  afterwards  appeal.    Wing, 

right  which  is  favored  by  the  courts,  J.,  said  :  *'  The  relator  by  entering  staj 

and  we  are  of  opinion  that  the  staying  of  execution  in  effect  admitted  that  the 

of  execution  should  not  be  regarded  judgment  was  right  and  the  debt  hon- 

as  a  waiver  of  it.    The  act  of  staying  estly  due  to  the  respondent.    He  has 

execution   hy   no  means  implies  that  entered  into  a  formal  written  engage- 

the  party  does  not  intend  to  appeal,  ment,  together  with   his  surety,  that 

.     .     .     In  New  Tork  it  has  been  held  the  debt  shall  be  paid  within  a  speci- 

that  the  paying  or  settling  of  a  judg-  fied  time.     By  this  act  a  new  party  is 

ment  before  a   justice   of    the    peace  added  to  the  judgment,  and  by  it,  and 

would  not  prevent  the  bringing  of  a  as  a  compensation   to  the  respondent 

certiorari  to  reverse  it.     Clark  v,  Ost-  for  the  indulgence  granted  the  relator, 

rander.  i   Cow.  (N.  Y.)  437.     If  pay-  additional  security  is  acquired  for  the 

ment  of  the  judgment  would  not  pre-  payment  of  the  debt.     The  respond- 

clude  a  party  from  proceeding  to  re-  ent  had  no  power  to  control  the  choice 

verse  it,  it  would  seem  that  the  stay-  of  the  relator,  but  when  once  a  choice 

ing  of  execution  ought  not  to  do  so."  is  made  and  security  is  given,  it  he- 

In  Nealy  t'.  Sexton,  Wright  (Ohio)  comes  like  a  recognizance,  a  solemn 
314,  it  was  held  that  taking  a  stay  of  undertaking,  a  statutory  judgment  ac- 
execution  under  the  statute  did  not  knowledged  to  the  respondent  who  is 
affect  the  ri^ht  to  appeal,  and  that  a  a  party  to  it,  and  without  whose  con- 
party  against  whom  there  is  a  judg-  sent  it  cannot  be  annulled.''  The  court 
ment  may  stay  execution  and  appeal  distinguished  between  the  case  at  bar 
also  and    the    case    of    Nealy  v.    Sexton, 

In  Russell  t'.  Giles,  31  Ohio  St.  293,  Wright   (Ohio)   314,  saying:  *'Bythe 

it  was  held,  following  Nealy  z\  Sexton,  laws  of    Ohio   the   judgment  creditor 

suftftT,  that  the  act  0!  entering  bail  for  might    issue    execution    the    moment 

a  s'ay  of  execution  was  not  a  satisfac-  judgment  was  rendered.     By  the  77th 

tion  or  affirmance  of  the  judgment,  or  section  of  our  act  this  is  prohibited, 

a  release  of  errors.     Welch.  C.  J.,  said  :  except  in   one  case,  until  the  expira- 

"  If  the  defendant  during  the  ten  days  tion  of  five  days;  so  that  there  is  not 

allowed  for  appeal  may  stay  execution  the  same  necessity  for  giving  stay  to 

without  waiving  his  right  of  appeal,  it  get  time  for  reflection  with  us  as  in 

would  seem  to  mllow  that  he  may  dur-  Ohio,     Again,  in  Ohio  the  surety  for  a 

ing  the  three  years  allowed  for  pro-  stay  of  execution  enters  into  a  recogni- 

ceedings  in  error  stay  execution  with-  zance,  and  if  the   debt   is  not  paid  by 

out  waiving  his  right  to  such  proceed-  the  time  specified  in  the  recognizance, 

ings  in  error."     To  the  same  effect  is  execution  does  not  issue  against  the 

White  V.  Blum,  4  Neb.  555.  principal  and  surety  as  with  us,  but 
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decided  that  a  waiver  of  stay  laws  or  appraisement  and  exemption 
laws  gives  the  plaintiff  no  right  to  have  such  contractual  provi* 
sion  incorporated  into  a  judgment.*  But  a  law  giving  a  stay  of 
execution,  notwithstanding  a  waiver  of  the  same  by  express  con- 
tract, is  unconstitutional  as  impairing  the  obligation  of  contracts.* 
d  Stay  Laws— Constitutionality  of. — At  several  periods 

of  financial  distress,  the  legislatures  of  many  of  the  states  have 
passed  laws  providing  for  stay  of  execution  and  foreclosure  pro- 
ceedings for  a  time,  in  order  to  prevent  hardship  and  save  debtors 
from  financial  ruin.  During  the  war  of  1812  between  Great 
Britain  and  the  United  States  such  statutes  made  their  appear- 
ance in  this  country,'  and  during  the  late  civil  war  many  of  the 
Southern  and  some  of  the  Northern  States  enacted  similar  stat- 
utes to  encourage  volunteers  to  enlist  in  their  respective  armies. 
Strong  as  may  be  the  arguments  in  favor  of  such  laws  on  the 
grounds  of  humanity  and  public  policy,  most  of  them  have  fallen 
under  the  inhibition  in  the  Federal  Constitution  against  laws 
which  violate  the  obligation  of  contracts.  It  is  true  that  such 
laws  appear  to  affect  a  remedy  rather  than  a  right,  and  that  the 
courts  have  made  a  distinction  in  that  regard,  holding  that  where 
a  substantial  remedy  remains  or  is  provided,  a  law  which  changes 

suit  must  be  brought  on  the  recogni-  under  it  will  be  legal,  and  other  cred- 

zance,  as  in  other  cases."     The  logic  of  itors  may  find  themselves  deprived  of 

this  case  is  criticized  by  the  reporter  their  common  pledge  without  notice, 

in  a  note.  Levicks  v.  Walker,  15  La.  Ann.  245; 

1.  Develin  v.   Wood,   2    Ind.     102;  77  Am.  Dec.  187. 
McLane  v.   Elmer,  4  Ind.   239.     The        2.  Where  a  judgment  note  contained 

court  said,  that  **  courts  of  law,  as  a  a  waiver  of  stay    of    execution,  and 

general  rule,  do  not  enforce  the  specific  when    due    an     attachment    in    exe- 

performance    of    agreements,    unless  cution  was  issued  thereon,  it  was  held 

specially  authorized  to  do  so  by  statute,  error  to   stay  the  writ  on  the  ground 

but  award  damages  for  the  breach  of  that  the  defendant  was  at  the  time  a 

agreements."     In  these  cases,  which  soldier     and      in      military      service, 

were  actions  on  promissory  notes,  the  Thompson,   J.,    said :    ^'Treating  this 

defendants  had  expressly  waived  in  the  attachment  execution  for  the  present 

notes  all  benefit  of  stay  of  execution  or  as  an  execution  within  the  meaning  of 

appraisement  or  valuation  laws.  the  Pennsylvania  act  of  May  21,  i§6i» 

Parties  regulate  their  own  conduct  this  case  is  directly  ruled  by  ^illmeyer 

by  their  stipulations,  but  they  cannot  v,  Evans,  40  Pa.  St.  324.     In  the  case 

prescribe  rules  of  proceeding  for  pub-  in  hand,  as  in  that,  a  stay  of  execution 

lie  officers  nor  demand  that  the  courts  was  expressly  waived.     Without  the 

of  justice  shall  depart  from  the  usual  waiver,  the  parties  signing  the  nota^ 

modes  of  enforcing  their  decrees.     If  would  have  been  entitled  to  a  stay  oi> 

before  judgment  the  creditor  may  stip-  the  judgment  entered  on  the  note  of 

ulate  the  manner    in  which  the  same  six  months.     We  held  in  the  case  cited 

shall  be  executed,  the   principle  will  that  the  proviso  to  the  first  section  of 

sanction  an  endless  variety  of  modes  of  the  act  allowing  the  stay  in  favor  of  a 

executionof  judgment ;  and,  indeed, the  soldier,  notwithstanding  a  waiver,  was 

parties  may  waive  all  formalities  and  unconstitutional  as  impairing  the  ob- 

all  delays  and  may  even  consent  that  ligation  of  the  contract.    The  case  is 

some  other    person   than  the  sheriff  directly  in  point  and  rules  this  one, 

sball  sell  the  property  of  the  debtor  The  stay  ordered  was  wrong  and  the 

and  execute  the  decree  of  the  court,  order  must  be  reversed."     Lewis  v^ 

And  if  a  decree  giving  effect  to  such  a  Lewis,  47  Pa.  St.  127. 
contract  be  legal,  then  also  the  sale        8.  Jones  v,  Crittenden,  i   Car.    L. 
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or  modifies  a  remedy  existing  at  the  time  of  the  making  of  the 
contract  is  not  on  that  account  obnoxious  to  the  constitution. 
The  question  presented  in  these  cases  has,  therefore,  been, 
whether  or  not  a  substantial  remedy  was  left  to  the  creditor  for 
the  collection  of  the  debt  due  him.  The  general  rule  is  that 
where  a  statute  authorizes  a  stay  of  execution  for  an  indefinite 
or  unreasonable  time  on  judgments  rendered  on  contracts  made 
before  its  passage,  it  is  unconstitutional  and  void  as  taking  away 
all  remedy  during  the  stay.^  But  where  the  statute  is  designed 
to  stay  execution  of  such  judgments  only  as  are  rendered  on  con- 
tracts made  after  the  passage  of  the  act,  it  may  be  upheld  on  the 

Rep.  (N.  Car.)  385  ;  6  Am.  Dec.  531 ;  tution  spoke  when  they  prohibited  the 

Johnson   v,   Duncan,  3    Martin   (La.)  passage  of  any  law  impairing  theob- 

530;  6  Am.  Dec.  675.  ligation  of  contracts.     Now  a  lawab- 

1.  Hudspeth  v.   Davis,  41  Ala.   389;  solutelj  recalling  the  power  which  the 

£* /^r/f  Pollard,  40  Ala.  77;  Johnson  creditor    enjoys    of    compelling    his 

V.  Duncan,  3  Martin  (La.)  530;  6  Am.  debtor  in  for o  legis  to  perform  theob- 

Dec.  675 ;  Barnes  v.   Barnes,  8  Jones  ligation   of  the   contract   would  be  a 

(N.  Car.)    366;  Jacobs  v,  Smallwood,  law   destroying  the  obligation  of  the 

63  N.   Car.  XI 2;   Miller  r.    Gibson,   65  contract   in    foro  /e/ris^  since  a  right 

N.    Car.    635  ;    Dormire   v.  Cogly,  8  without  legal  remedy  ceases  to  be  a  le- 

Blackf.  (Ind.)    177;  Strong  z'.  Daniel,  gal  right.     It  would  impair  the  obliga- 

5  Ind.  348;  Gentry  v.  Baily,  i  Mo.  164;  tion  of  the  contract  by  destroying  its 
13  Am.  Dec.  484;  Brown  i-.  Ward,  i  legal  obligation;  in  other  words,  by 
Mo.  209;  Bumgardner  r;.  Circuit  Court,  reducing  an  obligation  both  in  foro 
4  Mo.  50;  Stevens  7f.  Andrews,  31  Mo.  legis  and  in  foro  conscientice  lo  an 
205;  Bunn  V.  Gorgas,  41  Pa.  St.  441;  ohWgaXion  in  foro  conscientiie  only  \  a 
Lapsley  t'.  Brashears,  4  Litt.  (Ky.)  47;  legal  and  moral  right  to  a  moral 
Pool  V.  Young,  7  T.  B.  Mon.  (Ky.)  right  only.  The  remedy  in  fore 
588;  Grayson  v.  Lilly,  7  T.  B.  Mon.  legis  constituting  the  legal  right 
(Ky.)  10;  Stephenson  v.  Barnett,  7  T.  of  the  creditor  constitutes  also  its  cor- 
B.  Mon.  (Ky.)  50;  Hasbrouckt'.  Ship-  relative,  the  legal  duty  or  obligation  of 
man,  16  Wis.  296;  States.  Carew,  13  the  debtor;  and  a  law  which  reduces 
Rich.  (S.  Car.)  506;  Garlington  v,  a  legal  to  a  moral  obligation  is  one 
Priest,  13  Fla.  559;  Webster  i*.  Rose,  which  in  foro  legis  destroys  the  obli- 

6  Heisk.  (Tenn.)  93;  18  Am.  Rep.  5S3;  gation.  It  appears,  therefore,  to  me 
Townsend  r.Townsend,  Peck  (Tenn.)  incorrect  to  say  that  the  legislature 
I ;  Taylor  v.  Stearns,  18  Gratt.  (Va.)  may  efTectually  do  as  to  the  remedy  or 
244 ;  Coffman  v.  Bank  of  Kentucky,  40  effect  of  the  obligation  that  which  it 
Miss.  30;  90  Am.  Dec.  311;  Seques-  cannot  do  as  to  the  right;  and  1  con- 
tration  Cases,  30  Tex.  688 ;  Jones  v.  elude  that  a  law  destroying  or  impair- 
McMahan,  30  Tex.  720;  Aycock  v.  ing  the  remedy  is  as  unconstitutional 
Martin,  37  Ga.  124;  Cutts  v.  Hardee,  as  one  affecting  the  right  in  the  same 
38  Ga.  350 ;  People  f.  Hays,  4  Cal.  127;  manner,  for  in  foro  I'gis  the  effects  of 
Banks  v.  Quackenbush,  i  N.  Y.  129;  both  laws  must  be  the  same.  Likewise, 
Bronson  r.  Kinzie,  1  How.  (U.  S.)  317;  procrastinating  the  remedy,  generally 
Edwards  v.  Kearzey,  96  U.  S.  595.  speaking,  destroys  part  of   the  right 

In   Johnson   v,   Duncan,    3  Martin  He  pays  less  who  pays   later.    Minus 

(La.)  530;  6  Am.  Dec.  675,   the   court  solvit  qui  serins  soh'il.      Neither  is 

said :    "  The  obligation   of    contracts  the  procrastination  properly  compen- 

consists  in  the  necessity  under  which  a  sated  by  the  allowance  of  interest  in 

man  finds  himself  to  do,  or  to  refrain  the  meanwhile.      To     many  men  in 

from  doing,  something.     This  obliga-  many   circumstances    there  is  a  wide 

tion  exists  generally  both  in  foro  legis  difference  between  $100  payable  to-day 

and   in  foro    conscientice ;    though   it  and  $106  payable  in  a   twelve-month, 

does  at  times  exist  in  one  of  these  only,  whatever   may  be  the   certainty  that 

It  is  certainly  of  the  first,  that  in  foro  no  disappointment  will  occur;  and  in 

legis^  which  the  framers  of  the  consti-  many  cases  the  delay  is  likely  to  be 
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ground  that  the  law  in  force  at  the  time  of  making  the  contract 
is  supposed  to  be  in  the  contemplation  of  the  parties,  and  is  a 
part  of  the  considerations  and  conditions  upon  which  the  con- 
productive  of  considerable  danger  to  Dec.  442 ;  Coxe  z*.  Martin,  44  Pa.  St. 
the  solvability  of  the  debtor.     I,  there-  322. 

fore,  find   no   difficulty  in  concluding  In  Bunn  v,  Gorgas,   41    Pa.   St.  441, 

that  an  act  of  the  state  legislature,  the  an  act  of  the  Pennsylvania  legislature 

obvious  object  of  which   is  to  relieve  of   May   21,   1861,  which  directed  the 

debtors  by  postponing  their  recovery,  courts  to  grant    a  stay   of  execution 

and    consequently,   the     payment    of  against  a  defendant   on    proof  of  an 

debts  impairs  the  obligation  of  con-  agreement  in  writing  to  that  effect  by 

tracts,  and  as  such  is  unconstitutional."  a  majority  of  his  creditors,  whose  de- 

In  Webster  r.  Rose,  6  Heisk.  (Tenn.)  mands  exceeded  two-thirds  of  defend- 
93.  overruling-  Farnsworth  v.  Vance,  ant's  indebtedness,   was  held  in  viola- 
2  Coldw.  (Tenn.)  108,  and  approving-  tion  of  that  portion  of  the  state  and 
Townsend  v,  Townsend,  Peck  (Tenn.)  national  constitutions  which  protects 
I,  the  court,   after    referring    to   the  the    inviolability    of    contracts.     The 
statement  in  Farnsworth  v,  Vance,  2  court    said :     **  i'hough    addressed    to 
Coldw.  (Tenn.)   108.  that   the   legisla-  the  remedy,  it  touches  the  contract  in 
ture  may  in  their   discretion  vary  the  a   most    vital   point    and    impairs   its 
extent  and  nature  of  the   remedy  so  obligation  as  directly  as  if  it  annihi- 
that  always  some  substantive  remedy  lated  it.     It  was  this  circumstance,  the 
in  fact  be' left,  said :    **  We  think,  per-  unlimited  duration  of  the  possible  stay, 
baps,  the  true  principle  is  more  prop-  that  led  to  the  condemnation  of  the 
erly  stated  thus:  that  the  legislature  Illinois  statute  in  McCracken  v.  Hay- 
have  complete  control  over  the  form  ward,  2  How.  (U.  S.)  608,  and   it  was 
of  the  remedy,  the  mode  of  proceeding  the  absence  of  this  feature  from  our 
br  which  the  legal  obligation  is  en-  Stay  Law  of  1842   that  rescued  it  in 
forced,  and  in  all  that  pertains  to  this  Chadwick  v.  Moore,  8  W.  &  S.  (Pa.) 
may  alter,  change,  or  modify  its  laws  50.     Gibson,  C.  J ,  put  his  opinion  in 
as  discretion  may  dictate.     If  thelegis-  that  case  on  this  very  distinction.     He 
lature  can  enlarge  the  time  one  day  in  speaks  of  the  act  of  1842  as  prohibit- 
which  the  party  is  to  perform   what  ing  for  a  time  sherilTs*  sales  of  prop- 
the  legal  obligation  of  his  contract  re-  erty   for  less  than   two-thirds  of  the 
quires  at  the  time  it  is  entered   into,  appraised  value,  and  says,  very  point- 
it  may  do  it  for  a  hundred  days,  and  edly,  if  the  prohibition   of   execution 
if    for   this   period,    it    may    equally  were  perpetual  he  would  not  hesitate 
well  do  it  for  a  hundred  years.    There  to  pronounce  the  act  unconstitutional." 
can  be  no  difference  in  principle   in  See    also  McCormick    r.    Rusch,    15 
the  one  case  from  that  of  the  other,  Iowa  127;  83  Am.  Dec.  401 ;  Johnson 
and  thus  the  legal  obligation  is  not  v,  Duncan,  3  Martin  (La.)  1^30;  6  Am. 
only   impaired,    but    practically    de-  Dec.  675;  Hasbrouck  v.  Shipman,  16 
stroyed.    Can  this  tremendous   power  Wis.  296;  Clark  v.  Martin,  49  Pa.  St. 
be   fairly  held    to    lurk    within    the  299. 

principle   of    legislative   power    over  In  Breitenbach  v.  Bush,  44  Pa.  St. 

the  remedy  for  enforcement  of  a  con-  313  and  Coxe  v.  Martin,  44  Pa.  St.  222, 

tract }    We  think  not."  it  was  held  that  an  act  staying  all  civil 

The  above  cases  seem   to   indicate  process  against  volunteers  who  had  en- 

that  no  statute  will  be   valid   which  listed  in  the  national  service  for  three 

grants  a  stay  of  execution  on  a  judg-  years   or  during  the   war  was  valid ; 

raent  recovered  on   a   contract  made  during  the   war    being  construed    to 

prior  to  the  passage  of  the  act.     Many  mean   unless   the  war  should   sooner 

courts  have  modified  the  rule  by  sus-  terminate.     But  a  general  law  that  all 

taining  statutes  which   provide  for  a  suits  pending  should  be  continued  un- 

8tay  for  a  reasonable  time.     See  Chad-  til    peace     between   the    Confederate 

Vick  r.  Moore,  8  W.  &  S.  (Pa.)  50.  States  and  the  United  States  was  held 

The  courts  have  sustained  if  possible  void.     Burt  v,  Williams,  24  Ark.  94. 

*uch  statutes  passed   in   time  of  war.  See  also  Taylor  v,  Stearns,   18  Gratt. 

jliere  they  did  not  provide  for  an  in-  (Va.)  244;  Hudspeth  r.  Davis,  41  Ala. 

definite   stay  of  execution.     Breiten-  389;   Aycock  v.  Martin,  37    Ga.    124; 

bach  V.  Bush,  44  Pa.  St  313 ;  84  Am.  Coffman  v.  Bank  of  Kentucky,  40  Miss. 
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tract  is  made.  In  such  case  the  statute  violates  no  obligation  of 
the  contract.^  It  has  b^en  held  that  a  statute  authorizing  a  stay 
of  execution  of  judgments  obtained  on  contracts  in  which  the 
debtor  had  waived  the  right  to  a  stay  was  unconstitutional.* 

6.  Effect  of  Stay — a.  Suspensive  Effect  Upon  Judgment.— 
A  stay  of  execution  does  not  vacate  the  judgment  upon  which 
the  execution  issued,'  nor  discharge  the  debt,*  but  merely  sus- 
pends the  execution.  It  does  not,  like  a  reversal,  annul  the 
judgment,  but  only  suspends  its  efficacy.  Its  object  and  effect 
are  to  stay  further  proceedings  and  not  to  undo  what  has  already 
been  done.  It  has  no  retroactive  operation,  so  as  to  deprive  the 
judgment  of  its  force  and  authority  from  the  beginning,  but  only 
suspends  them  while  it  is  itself  effectual.*^ 

b.  Execution  Pending  Stay. — An  execution  issued  during 
the  period  of  a  stay  is  wholly  irregular  and  will  be  set  aside  upon 
motion.  Whatever  is  done  under  a  judgment  pending  a  stay, 
should  be  set  aside.^     But  a  sale  made  under  an  execution  pend- 

29;  Jacobs  v»  Small  wood,  63  N.  Car.  An  appeal  from  a  judgment  of  the 

112;  Cutts  T/.  Hardee,  38  Ga.  350;  Se-  circuit  court  and  a  j«/cr5^</<?aj  thereon 

questration  Cases,  30  Tex.  688.  will  not  have  the  eflFect  to  extend  the 

A  law  suspending  the  jurisdiction  of  judgment  lien  beyond   the  time  pre- 

the  courts  from  May  24,  '61,  to  Jan u-  scribed  by  statute;  the  judgment  lien 

ary  i,  *62,  was  held  valid  in  Johnson  v.  operates  just  as  though  no  supersedeas 

Higgins,  3  Mete.  (Ky.)   566,  on    the  had  been  given.     Chriisty  t^.  Flanagan, 

ground  that  the  law  related  not  to  the  87  Mo.  670. 

remedy  for  enforcing  the  contract,  but  In   Barroilhet  v,  Hathaway,  31  Cal. 

to  the  courts  which  administered  the  395;  89  Am.  Dec.  193,  it  was  held  that 

remedy.  the  filing  of  a  stay  bond  on  appeal  sus- 

1.  Barry  v,  Iseman,  14  Rich.  (S.  pends  the  running  of  the  time  during 
Car.)  129;  91  Am.  Dec.  262;  Wardlaw  which  the  judgment  remains  a  lien 
V.  Buzzard,  15  Rich.  (S.  Car.)  158;  94  until  the  filing  of  the  rcfnittHuriTom 
Am.  Dec.  148;  Burns  xk  Crawford,  34  the  appellate  court,  and  the  time  dur- 
Mo.  330;  Donnell  v,  Stephens,  35  Mo.  ing  which  proceedings  are  stayed  by 
441.  order  of  the  court  or  by  a  stay  bond 

2.  Billmeyer  v,  Evans,  40  Pa.  St.  on  appeal  must  be  excluded  from  the 
324;  Lewis  T'.  Lewis,  47  Pa.  St.  127;  computation  of  the  time  during  which 
White   V.   Crawford,  84   Pa.   St.  433.  the  judgment  remains  a  lien. 

But  Judge  Cooley  remarks  in  his  Con-  The  effect  of  a  supersedeas  is  to  pre- 

stitutional   Limitations    (6th    ed.),    p.  vent  further  proceedings  in  the  lower 

355,  "  It  seems  to  us  that  an  agreement  court;  it  does  not  operate  to  nullify 

to  waive  a   legal  privilege  which  the  or  reverse  an   injunction.     Slaughter 

law  gives  as  a  matter  of  state  policy  House   Cases,   10  Wall.   (U.  S.)  273; 

cannot  be  binding  upon  a  party,  unless  Whitney  r.  Mowery,  3   Fisher  Cas.  N. 

the  law  itself  provides  for  the  waiver."  S.  157. 

Ci7i*»^  Conkey  v.  Hart,  14  N.  Y.  22;  An  original  judgment  is  not  merged 

Handy    v,  Chatfield,    23    Wend.   (N.  or  destroyed  by  a  judgment  of  super- 

Y.)  3^.  sedeas;  the   plaintiff   may  pursue  his 

8.  Curtis  r.  Root,  28  111.  377.  remedy  either  in  the  originalor  jir/#r- 

4.  M'Ginnis  t;.  Lillard,  4  Bibb  (Ky.)  sedeas    judgment,   the    only   restraint 

490.  being  that  he  shall  have  but  one  satis- 

Stay    for   three   months    after  levy  faction   for  the  same  debt.    Smith  t*. 

made  does  not  release  the  judgment  Anderson,  18  Md.  520. 

nor  prevent  the  plaintiff  from  issuing  6.  Runyon  v,  Bennett,  4  Dana  (Ky.) 

a^.VW,  after  the  expiration  of  the  time.  598;    29  Am.  Dec.  431;    Millikin  r. 

Burks  V.  Bass,  4  Bibb  (Ky.)  338.  Brown,  10  S.  &  R.  (Pa.)  188;  Stockton 

6.  Runyon  v.  Bennett,  4  Dana  (Ky.)  v.  Bishop,  2  How.  (U.  S.)  74.     In  the 

598;  29  Am.  Dec.  431.  latter  case  it  is  said  that  an  execution 

648 


flUy  of  Ezaentioii.        STAY  OF  PROCEEDINGS.  Sffoot  of  stay. 

ing  the  stay  is  not  void ;  it  is  merely  voidable,  and  then  only 
when  impeached  by  the  defendant  in  the  same  proceeding  in 
which  the  judgment  was  rendered.^ 

c.  Effect  Upon  Judgment  Lien  on  Real  Estate. — When 
a  judgment  is  a  lien  upon  real  estate  the  granting  of  a  stay  does 

issued  in  a  lower  court  after  a  writ  of  garded  as  an  open  one.    It  is  therefore 

error  and  bond  had  been  filed  may  be  settled,  if  anything  can  be,  that  an  er- 

quashed  either  in  the  supreme  court  roneous  judgment  or  an  irregular  ex- 

or  in  the  court  below.  ecution,  not  void,  can  be  set  aside  only 

1.  In  Oakes  v.  Williams,  107  111.  154,  by  direct  and  appropriate  action  by 
followed  in  Shirk  7\  Metropolis,  etc.,  parties  having  an  interest  in  the  same 
Gravel  Road  Co.,  no  111.  661,  an  exe-  and  not  by  a  collateral  attack.  As  to 
cution  was  issued  on  a  stayed  judgment  an  irregular  execution,  nobody  but  the 
and  a  sale  was  made  of  the  defendant's  defendant  can  object  to  it  or  take  ad- 
land.  In  an  ejectment  suit  brought  by  vantage  of  the  irregularity.  If  he  does 
a  subsequent  purchaser  of  the  land  not  object,  to  all  the  world  he  stands 
from  the  defendant,  against  the  pur-  as  consenting,  and  as  to  him  the  maxim 
chaser  at  the  execution  sale,  the  court  consensus  tollit  errorem  controls.''  In 
held  that  while  the  proceedings  were  Stewart  z\  Stocker,  13  S.  &  R.  (Pa.) 
irregular  and  might  have  been  quashed  199;  15  Am.  Dec.  589,  the  execution 
on  motion  by  the  defendant  in  the  was  issued  before  the  stay  had  expired ; 
court  which  rendered  the  judgment,  the  court  held  this  to  be  irregular,  but 
jet  that  the  sale  was  valid  if  not  at-  not  void,  and  its  validity  cannot  be 
tacked  in  that  way  and  could  not  be  called  in  question  by  another  creditor 
questioned  by  any  one  else  in  a  coUat-  who  sues  the  sheriff  for  the  proceeds, 
eral  proceeding.  See  also  Manton  v.  In  Bowman  v.  Tallman,  28  How.  Pr. 
Hoyt,  43  Md.  254.  (N.  Y.)  482,  the  appellate  court  orally 

In  Swiggart  r.  Harber,  5  111.  364;  39  announced  its  decision  in  a  case,  af- 

Am.  Dec.  418,  it  was  held  that  a  sale  firming  the  judgment  appealed  from, 

under  execution,  after  a  judge's  order  to  stay  the  execution  on  which  bond 

staying  further  proceedings,  is  not  a  had  been  given.    Thereupon,  and  be- 

nuHity,  but  is  only  voidable,  and  can-  fore  the  final  entry  of  affirmance  was 

not  be  set  aside  in  a  collateral  proceed-  made,  an  execution  was  issued,  and  the 

ing.     Where  a  defendant  in   a  fieri  defendant  moved  to  quash  the  same. 

facias  has  submitted   to  such  irregu-  The  court  held  that  when  the  execu- 

larities.a  stranger  to  the  record  cannot  tion  was  issued  the  stay  upon  the  judg- 

avail   himself    of   them;    although    a  ment  was  not  removed,  and,  in  effect, 

judgment  may  be  erroneous  and  an  ex-  said  :     '*An  execution  could  not  regu- 

ecution  thereon  so  irregular  as  to  re-  larly  issue  until  after  the  decision  of 

quire  it  to  be  quashed  on  motion  by  affirmance.     The  mere  oral  announce- 

the  defendant,  yet  neither  can  be  in-  ment  of  a  decision  by  the  judges  and 

quired  into  and  declared  invalid  at  the  the  mere  entry  of  such  decision  in  the 

suit  of  a  stranger.  minutes  of  the  clerk  is  not  such  a  judg- 

In  O'Donnell  v.  Mullin,  27  Pa.  St.  ment  of    the    appellate  court  as  will 

199 i  ^7  Am.  Dec.  458,  the  court  held  authorize  action  under  it.     A  formal 

that  if  a  justice  of  the  peace  issues  ex-  judgment  which  embraces  the  decision 

ecution  on  a  judgment  within  the  time  must  be  entered,  and  such  judgment 

allowed  for  an  appeal,  and  the  appeal  only  removes  the  stay  of  proceedings. 

is  taken  afterwards,  it  is  the  duty  of  There  was,  however,  a  valid  judgment 

the  justice   to   revoke   the   execution,  to  support  the  execution.     Its  opera- 

*' The  appeal  strikes  the  execution  dead,  tion  and  effect  and  the  rights  of  the 

and  everything  done  afterwards  in  the  plaintiff  to  enforce  it  were  merely  sus- 

way  of  levy  or  sale  is  void.    A  pur-  pended  pending  the  appeal  and  it  was 

chaser  thereof  at  the  constable's  sale  an   irregularity  to  enforce  it.     But  it 

takes  no   title."     But   in    Wilkinson's  was  an  irregularity  merely.     The  prac- 

Appeal,  65  Pa.  St.  189,  the  court,  by  tice   of   the  court  has  required    that 

Thompson,   C.   J.,    said :    "  Since    the  motions  to  vacate  process  irregularly 

decision  of  Stewart  v,  Stocker,  13  S.  &  issued  in  a  cause  shall  be  made  at  the 

R-  (Pa.)  199;  15  Am.    Dec.   589,   the  first  opportunity  after  the  irregularity 

<)uestion  in  this  case  has  not  been  re-  has  been  discovered,  otherwise  the  Ir- 
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not  affect  that  lien  either  as  to  its  priority  or  binding  force.* 
Any  extension  of  tirhe  or  stay  of  execution  to  a  time  short  of 
the  statutory  period  of  limitation  nr^aybe  made  without  prejudice 
to  the  creditor.*  Hence  the  granting  of  a  stay  will  not  enable 
subsequent  judgment  creditors  to  obtain  a  priority,  even  though 
executions  on  the  subsequent  judgments  are  issued  against  the 
property  before  one  is  issued  on  the  stayed  judgment.^ 

d.  Effect  Upon  Execution  on  Personal  Property.— A 

lien  upon  personal  property  is  acquired  by  the  execution,  and 
not  merely,  as  in  the  case  of  real  estate,  by  the  judgment.  If  an 
execution  is  returnable  upon  a  certain  day,  and  before  that  day 
the  writ  is  stayed,  and  the  return  day  passes  without  a  levy  hav- 
ing been  made,  the  execution  is  dead,  and  the  lien  is  lost,^  and  a 
subsequent  judgment  creditor  who  seizes  the  same  property 
pending  the  stay  is  entitled  to  the  goods  or  proceeds  of  sale. 

regularity  will  be  deemed  to  be  waived,  ment  debtor  might  become  the  owner 

Here  the  execution  was  issued  May  30,  in  the  meantime,  and  thus  subject  such 

1864,  and  was  the  same  day  levied;  but  newly  acquired  property  to  its  inriu- 

the  defendant  took  no  steps  to  have  the  ence.     This  decision  was  approved  in 

execution  set  aside  until   October    5,  Oaks  r.  Williams,  107  111.  154. 
following.     He  was  thus  too  late,  and        2.  Marshall  v.  Moore,  36  111.  321. 
should  be  deemed  to  have  waived  the        8.  Love     f.     Harper,     4     Humph, 

irregularity.*'  (Tenn.)    113,  in    which    the    plaintiff 

Where  executions   were  issued    on  agreed  to  grant  a  stay  of  execution  for 

the  same    day  the    judgments    were  four   months,  and   the   execution  was 

rendered  by  a  justice  of  the  peace  upon  returned  *'  stayed  by  order  of  plaintiff." 

an  insufficient  affidavit,  and  were  there-  It  was  held  that  the  lien  of  the  judg- 

fore  premature  under   the    Tennessee  ment  upon  the  real  estate  was  not  lost 

statutes,  and   were  levied  upon  land,  or  suspended  by  such  stay  of  execution 

and  the  same  was  sold  by  order  of  the  so  as  to  give  other  judgments  recovered 

county  court,  it  was  held  that  as  to  at  the  same  term  a  priority.     Nor  does 

third  parties  the  sale  was  good.     Stan-  mere  delay  in  issuing  execution  after 

ley  V.  Nelson,  4  Humph.  (Tenn.)  484.  the   expiration   of  the   stay  discharge 

The  objection  that  the  execution  was  the  lien  of  the   judgment.     Parish : . 

prematurely  issued  cannot  be  made  by  Elwell,  46  Iowa  162. 
a  garnishee.     Cowan  v.  Lowry,  7  Lea        4.  In  Sturges*  Appeal,  86  Pa.  St.  413, 

(Tenn.)  620;  Carpenter  v.  Mechanics*  an  execution  was  issued   May  12,  re- 

Sav.  Bank,  i  Lea  (Tenn.)  203;  Miller  turnable  on   June  5;  by  an  order  of 

V,  O'Bannon,  4  Lea  (Tenn.)  398.     See  court  the  execution  was  stayed  with- 

also  Dixon  v,  Watkins,  9  Ark.    139;  out  actual  levy  being  made.    Bv  Jhi? 

Girard   v.    Hirsch,    6  La.    Ann.   651;  course  the  execution,  being  returtnd 

Gardiner  Mfg.  Co.  v.  Heald,  5  Me. 3^1 ;  stayed,  expired  on  the  return  dn\-.  Ya- 

17  Am.  Dec.  248;  Green  r.  Cutright,  ecution  was  issued  on   anoiher  jiidg- 

Wright  (Ohio)  73S,  ment  on  May  31,  returnable  after  June 

1.  Low  t'.  Adams,  6  Cal.  277 ;  Brews-  5,  and  this  latter  was  allowed  to  ob- 

ter  V.  Clamfit,  33  Ark.  72.    So  declared  tain  all  the  property.     The  court  said: 

by  the  statutes  of   several  states.     In  "The  plaintiff   had   a   right    to  have 

Curtis  V,  Root,  28  111.  377,  it  was  held  execution  of  his  judgment.    He  issued 

that  an  appeal  and   bond,  operating  as  execution     and    for    apparent   cause 

a  stay,  did  not  destroy  the  lien  of  the  shown  to  the  court,  rule  was  granted 

judgment.      It   merely   suspended    its  and   execution    on    the    writ   stayed, 

execution.     It  was  in  full  force  all  the  The  writ  was    returned    unexecuted, 

time  as  a  vital  judgment  of  the  court,  Afterwards  the  plaintiffs  goods  were 

not  only  capable  of  holding  all  liens  to  sold  on  another  execution.    Such  con- 

which  it  attached  at  the  time  of  its  ren-  sequences  should  induce  judges  to  ob- 

dition,  but  it  was  capable  of  attaching  serve  the  oft-repeated  admonition  on 

to  other  property  of  which  the  judg-  staying  executions,  to  direct  levy  to  be 
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But  if  a  levy  be  actually  made  the  lien  is  preserved  ;  it  is  there- 
fore the  duty  of  the  court  to  direct  a  levy  to  be  made  in  such 
cases  so  as  to  preserve  the  Hen  during  the  pendency  of  the  stay.^ 
But  a  stay  of  execution  by  order  of  court  before  a  levy  is 
made,  does  not  of  itself  destroy  the  lien  of  the  execution  where 
the  writ  is  not  returned  by  the  officer  without  making  a  levy.* 
And  it  has  been  held  that  a  stay  of  execution  by  order  of  court 
suspends  the  running  of  the  time  within  which  the  writ  must  be 

made,  when  not  done,  and   preserve  be  preserved  by  staying  proceedings 

liens."  after  the  levy  instead  of  before." 

And  in  Ross  v,  Weber,  26  111.  221,  In  Batdorf  v,  Focht,  44  Pa.  St.  195, 

personal  property  was  under  execution  it  is  said  that  2l  fieri  facias  which  is  a 

and  in  the  hands  of  the  sheriff,  and  lien  on  defendants'  goods  does  not  lose 

whilst  it  was  so  in  his  hands  the  cred-  its  priority  over  subsequent  executions 

iter  agreed  to  stay  the  execution  for  by  reason  of  a  judicial  order  staying 

six    months,   without  a  sale.      After-  it,  until  a  rule  taken  on  part  of  the 

wards  and  during  the  stay  the  sheriff  defendants  should  be  disposed  of,  al- 

received    another    execution,    which  though  there  was  no  stipulation  in  the 

continued  in  his  hands  after  the  prior  order  staying  the  execution  that   the 

execution  had  expired.     It  was   held  lien  should  remain.     It  is  usual  to  ac- 

that  by  the  stay  of  the  former  execu-  company  such  orders  with  a  stipulation 

tion  it  became  dormant  and   lost  its  that  the  lien  of  the  writ  shall  remain 

priority  of  lien  and  the'  property  be-  until  the  motion  has  been  disposed  of ; 

came  liable  to  sale  for  the  satisfaction  and  this  is  a  prudent  and  proper  prac- 

of  the  junior  execution.  tice.     But  where  it  is  omitted  the  lien 

If  a  stay  of  the  sale  of  personal  prop-  must  nevertheless  be  regarded  as  pre- 

erty  under  an  execution  could  be  made  served,  for  it  is  cine  of  the  vested  legal 

by  the  creditor  beyond  the  lifetime  of  rights  of  the  plaintiff  and  can  no  more 

the  execution,  it  might  be  used  as  the  be  sacrificed  by  an  edict  of  the  court 

most  effectual  means  of  hindering  and  without  a  hearing  than  any  of  his  other 

delaying  creditors  in  the  collection  of  civil  rights  whether  of  liberty  or  prop- 

their   debts.     Marshall  t/.   Moore,  36  erty.    The  above  was  affirmed  in  Bain 

111.  321.  V.  Lyle,  68  Pa.  St.  66. 

1.  In  Steere  v.  Stafford,  12  R.  I.  131,  See  also  Sedgwick's  Appeal,  7  W.  & 

the  court,  by  Potter,   J.,   said:   "The  S.  (Pa.)  260;  Pott's  Appeal,  20   Pa.  St. 

plaintiff  objects  that  having  made  an  253. 

attachment  on   his   original   writ    he  2.  After  a  judgment  by  default  had 

may  lose  his  attachment  by  the  stay  been  entered,  an  execution  was  issued 

under  the  Rhode  Island  statute,  which  and  placed  in  the  hands  of  the  sheriff ; 

provides  that  whenever  final  judgment  before  a  levy  was  made,  the   defend - 

is  rendered  for  the  plaintiff  in  any  suit  ants  were  permitted   to   come   in  and 

in  which  the  writ  was  served  by  attach-  plead,  and  proceedings  on  the  execu- 

ment,  the  execution  shall  be  levied  on  tion  were  stayed  by  order  of  the  court, 

the  property  so   attached ;  but  if  the  but  the  judgment  and  execution  were 

same  shall  not  be  so  levied  before  the  ordered   to   stand   as  security  for  the 

return  day   thereof,  the  property  at-  amount,  if  any,  that  might  be  found 

tached  shall  be  discharged  of  such  at-  due  to  the   plaintiffs    on   the  trial  of 

tachment.    If  the  court  stays  execution  the  cause.    Another  execution  against 

under  its   general  power,  the    party  the  defendants  afterwards  came  to  the 

should  not  lose  his  levy  by  the  act  of  hands  of   the  sheriff,  under  which  he 

the  court.    If  after  the  execution   is-  levied  upon  and  sold  the  real  and  per- 

sued  and  before   levy   an    order  was  sonal   property  of  the  defendants.     It 

made  for  staying  the  proceedings,  and  was  held  that  the  proceeds  of  the  sale 

such  stay  should  be  continued  beyond  must  first  be  applied  in  satisfaction  of 

the  return  day  of  the    execution,  it  the  amount  which  had  been  found  due 

might  be  questionable  whether  the  at-  by  the  jury  upon  the  trial  of  the  issue 

tachment  would  not  be  discharged.    It  joined  in  tnis  cause  and  for  which  the 

has  been  so  decided  in  Pennsylvania,  execution  in  favor  of  the  plaintiffs  had 

But  even  in  that  case  the  levy  might  been    ordered  to  stand    as    security. 
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returned.*  A  stay  by  agreement  of  the  parties  before  levy,  if 
made  in  good  faith,  will  not  destroy  the  lien  of  the  execution;* 
but  an  indefinite  stay,  or  one  tainted  with  fraud,  will  postpone 
the  plaintiff's  right  to  the  rights  of  subsequent  execution  cred- 
itors of  the  defendant.' 

e.  Effect  Upon  Execution  Partly  Performed. — ^At  com- 
mon law  a  supersedeas  should  be  obtained  before  levy  if  it  were 
desired  to  stay  the  execution ;  if  a  levy  were  made,  and  then  the 
supersedeas  were  granted,  the  execution  would  not  be  stayed 
thereby.  By  the  levy  the  debtor  was  deprived  of  his  property, 
and  an  execution  being  entire  in  its  nature  could  not  be  super- 
seded after  it  once  began,  but  must  go  on  to  completion.* 

This  common-law  rule  has  been  generally  abrogated  by  statute 
or  change  of  practice.     The  usual  rule  now  is  that  whenever  a 

Richards  v,  Morris  Canal,  etc.,  Co.,  ao  a  levy  under  it,  if  the   propertj  lemd 

N.  J.  L.  136.  on  remain  with  the  plaintiffs  consent 

1.  A  sheriff  to  whom  an  execution  in   defendant's  possession  and   under 

has  been  delivered  for  collection,  is  en-  his  control,  is  such  a  suspension  of  the 

titled   to  sixty   days  within  which  to  plaintiff's  lien  that  a  subsequent  exe- 

perform  the  duties  enjoined  upon  him,  cution   shall  have   the    preference  if 

and  any  stay  which  restrains  him  from  proceeded  upon   before  the  sheriff  is 

enforcing    the    execution     suspends,  ordered    to   'execute     the    first  writ, 

while  it  lasts,  the  running  of  the  time  Cook  v.  Wood,  16  N.  J.  L.  254. 

in  which  he  is  required  to  return  the  Where  the  circumstances  show  that 

writ.     Ansonia  Brass,  etc.,  Co.  v.  Con-  an  execution  was  fraudulently  kept  on 

ner,  103  N.  Y.  502.  foot  to  hinder  subsequent  creditors,  it 

a.  The  goods  of  a  defendant  in  exe-  is  void  as  to  them.    Fischel  v.  Keer, 

cution  are  bound  from  the  time  of  the  45  N.  J.  L.  507. 

delivery  of  the  writ  to  the  sheriff,  4.  Nothing  is  better  settled  at  com- 
even  against  subsequent  bona  fide  pur-  mon  law  than  that  a  supersedeas  inor- 
chasers,  unless  sold  under  circum-  der  to  stay  proceedings  on  an  execu- 
stances  equivalent  to  a  sale  in  market  tion  must  come  before  there  is  a  levy 
overt.  An  agreement  made  in  good  made  under  the  execution;  for  if  it 
faith  by  a  plaintiff  in  execution  before  comes  afterwards  the  sheriff  is  at  lib- 
levy,  to  stay  proceedings  upon  .terms,  erty  to  proceed  upon  a  writ  of  vcndi- 
does  not  discharge  or  suspend  the  tioni  exponas  to  sell  the  goods.  The 
lien.     James  v.  Burnet,  20  N.  J.  L.  63c.  cases    are  admirably   summed  up  in 

The  plaintiff,  when   he   delivers  his  Meriton  r.  Stevens,  Willes  271.    Here 

execution  to  the  sheriff  or  afterwards,  a  levy  on  a  fieri  facias  was  made  a 

may  direct  the  sheriff  not  to   proceed  week  before  the  injunction  to  stay  ex- 

to  a  sale  without  further  orders   from  ecution  was  granted,  so  that  according 

him,  or  unless   urged  on   by  younger  to  the  course  of  the  common  law  it 

executions  without  thereby  losing  his  ought  not  to  operate  as  a  supersedeas 

priority,  if  done  in  good  faith.     Cum-  to   the   venditioni  exponas.    Boyle  v, 

berland  Bank  r.  Hann,  19  N.  J.  L.  166.  Zacharie,  6  Pet.  (U.  S.)  659. 

An  assignee  for  the  benefit  of  cred-  The  levy  of  an  execution  is  not  de- 

itors  cannot   hold  property  as  a  pur-  feated  by  a  subsequent  w^rit  of  jn/rrj^- 

chaser  who,  without  notice  of  an  exe-  deas.     Freeman  v.  Dawson,  110  U.  S. 

cution,  purchases  the  property  in  good  264. 

faith  and  pays  for  the  same   before  an  If  an   execution  be  begun  before  a 

actual  levy  is  made.     The  rights  of  the  writ  of  error  or  supersedeas  be  deliv- 

execution  creditor  are  not  affected  in  ered,  the  sheriff  ought  to  proceed  to 

such  case  if  the  levy  has  been  delayed  complete   the  execution  so  far  as  he 

by   a  temporary   agreement    between  has   gone,   but    not    to    proceed  anv 

him  and  a  defendant.     Van  W^aggoner  further,  hence  he  must  proceed  to  sell 

V.  Moses,  26  N.  J.  L.  570.  the  goods  already  levied  upon  and  re- 

8.  An  indefinite  stay  of  an  execution  turn   the  money  into  court.    Meriton 

by  plaintiff's  orders,  although  there  be  v,  Stevens,  Willes  282.    To  the  same 

552 


tey  of  Exeeation.        STA  Y  OF  PROCEEDINGS.  Effect  of  Stoy. 

supersedeas  is  granted,  as,  for  example,  on  appeal,  an  uncompleted 
execution  is  wholly  stayed.* 

When  a  stay  is  obtained  by  a  statutory  supersedeas  it  is  held 
that  property  previously  seized  by  the  sheriff  under  the  execu- 
tion is  discharged  from  the  lien  of  the  execution,  and  that  the 
bond  is  substituted  in  lieu  of  the  property,  which  the  defendant 
may  therefore  dispose  of  as  he  sees  fit.  There  are  in  many  states 
statutory  provisions  to  this  effect.* 

effect,  see     Kinnie    v.    Whitford,    17  supersedeas  of  execution  and  restitu- 
lohns.  (N.  Y.)  34;   Delafield  v.  Sand-  tion  of  property  if  error  is  brought  and 
ford,  3   Hill   (N.   Y.)   473;    Beatty  v.  bail  perfected  within  that  time.  There 
Chapline,  2  Har.  &  J.  (Md.)  7  (since  may  have  been  some  doubt  heretofore 
overruled  by  statute) ;  Eakle  v.  Smith,  as  to  the  practice  in  a  case  like  this 
24  Md.  339.  growing  out  of  the  notion  which  has 
1.  Statutory    FtotIbIoiib.  —  See    the  long   prevailed  in   England^  that  an 
statutory    provisions    of    the    various  execution,  being  an  entire  thing,  can- 
states.    In  Kentucky  it  was  held,  with-  not  be  divided ;  and  that  when  a  levy  is 
out  the  aid  of  a  statute,  that  when  a  made  under  2i  fieri  facias^  the  sheriff 
sheriff  collected  money  from  a  defend-  shall  not  be  stayed,  but  shall   proceed 
ant  upon  an  execution  which  was  after-  and  sell  the  goods.     But  since  the  de- 
wards  superseded,  it  was   his  duty  to  cision    of    this    court    in    Jackson   v, 
return  it  to  the  defendant.     Trueman  Schauber,  7  Cow.  (N.  Y.)  417,  it  was 
r.  Berry,  6  B.  Mon.(Ky.)536.     \wVir-  supposed    that    the    practice  of    this 
^i>i*a,  the  code  (§  3595)  provides  that  court    would    be    considered    settled, 
when  money   is  received  by  a  sheriff  The    motion    for    a    supersedeas    is 
under  an  execution  and  not  paid  over  granted."     In  the  last  mentioned  case 
to  the  plaintiff  and  the  defendant  ob-  it  was  explicitly   determined  that  an 
tains  the  supersedeas^  the  money  shall  execution  will   be  set  aside,  although 
be  repaid  to  the  defendant.  issued  and  a  levy  made  under  it  pre- 
In  Minnesota,  a  stay  does  not  annul  vious  to  the  suing  out  or  filing  of  the 
what  has  been  done  under   a  writ  of  writ  of  error,  if  the  latter  be  sued  out 
execution  previously  levied.    It  simply  and  bail  perfected  within  the  time  al- 
checks  the  sheriff  from  further  pro-  lowed  by  law.     See  the  reporter's  note 
ceedings,    the    sheriff    retaining    the  to   People  r.  Judges,  i  Wend.  (N.  Y.) 
property  until  the  further  order  of  the  81,  for  a  review  of  the  cases  upon  the 
court.    Hence  where  an  execution  was  subject. 

levied  upon   personal    property,    and  Where  an  appeal  is  taken  after  exe- 

then  an  appeal  was  taken   and   bond  cution  has  issued  on  the  judgment  ap- 

given,  ti  motion  by  the  defendant  to  pealed  from,  proceedings   under   such 

show  cause  why  the  property  should  execution  may  be  stayed,  but  the  exe- 

not  be  released  from  levy  was  denied,  cution  should  not   be  set  aside  abso- 

Northwestern  Express  Co.  v.  Landes,  lutely.     Livingston  v.  New  York  El. 

6  Minn.  564.  R.  Co.  (Supreme  Ct.),  15  N.  Y.  Supp. 

In  People  v.  Judges,   i  Wend.  (N.  191. 

V.)  81,  a  judgment  was  obtained  and  2.  Biscoe  v.  Sandefur,  14  Ark.  588; 

an  execution  was  issued.    The  defend-  Hamilton  v.  Henry,  5  Ired.  (N.  Car.) 

■ants  then  sued  out  a  writ  of  error  and  218;  43  Am.  Dec.  476;  Walker  ?'.  Mc- 

perfected  their  bail  and  applied  for  a  Dowell,  4  Smed.  &  M.  (Miss.)  ii8;>  43 

supersedeas.      The  court,  by   Suther-  Am.  Dec.  476. 

land,  J.,  said :  "The  relators  had  four  In   Parker   r;.    Dean,   45    Miss.  408, 

days  after  the  perfecting  of  the  judg-  the  bill  stated  that  on   the   same   day 

ment  to  sue  out  their  writ  of  error  and  that  the  levy  under  the  execution  was 

put  in  and  perfect  bail ;  and,  having  made    the   debtor  executed   a  super- 

complied  with  the  rule,  they  are  enti-  sedeas   bond   and   sued   out  a  writ  of 

tied  to  be  protected  from  the  enforce-  error.    The  effect  of  that  was  to  stay 

ment  of  the  judgment  against  them  absolutely    the    sheriff    from   further 

until  the  determination  of  the  suit  in  proceeding    under    the   execution,   as 

error.    A  party  may  sue  out  execution  has  been  the  practice  in  this  state;  the 

in  four  days,  but  it  is  at  the  peril  of  a  execution  of  such  a  bond  is  on  a  mo- 
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But  a  different  rule  applies  to  forthcoming  bonds  provided  for 
by  the  statutes  of  various  states.  Under  these  bonds,  the  prop- 
erty remains  in  the  possession  of  the  defendant,  but  subject  to 
the  lien  of  the  execution  and  in  the  custody  of  the  law.* 

/.  Effect  Upon  Execution  Fully  Performed.— A  stay 

prevents  further  proceedings  under  an  execution,  but  does  not 
interfere  with  what  has  already  been  done.  Whatever  is  done 
according  to  the  terms  of  the  execution  and  before  the  stay  takes 
effect  is  upheld  by  the  authority  of  the  judgment  and  is  not 
overruled  by  the  stay.  The  stay  does  not  undo  the  performance 
of  a  judgment  that  has  already  been  performed.* 

tion  of  a  levy  upon  personal  property,  If  2i  fieri  facias  be  issued  and  levied 

the   bond    being    considered  security  upon  personal   property   and  the  de- 

for  the  debt  and  ample  indemnity  to  fendant  gives  a  forthcoming  bond  to 

the  creditor  for  arresting  the  action  of  entitle  him  to  a  stay  of  execution,  and 

the  sheriff  under  the  writ.      Similarly  the  same  is  so  returned  by  the  sheriff 

when  a  stay  of  execution  is  obtained  and  within  a  year  an  execution  issues 

by  an  injunction,  the  property  levied  at  the  suit  of  another  plaintiff  and  the 

upon  is  released  and  the  lien  is  lost,  same  property  is   levied  on  and  sold, 

Eldridge?'.  Chambers,  8  B.  Mon.  (Ky.)  the  first  execution  will  be  entitled  to 

411.     And  this  is  the  case  whether  the  the  proceeds  of  sale.     Sedgwick's  Ap- 

injunction  be   obtained   at  the  suit  of  peal.  7  W.  &  S.  (Pa.)  260.     Hence  the 

the  defendant  in  the  execution  or  by  a  taking  of  the  forthcoming  bond  is  not 

third  person.    Telford  r.  Cox,  15  Lea  a  dissolution  of  the  levy;  and  a  post- 

(Tenn.)  298.  ponement  of  the  execution  sale  of  the 

1.  In  Hagan  t;.  Lucas,  10  Pet.  (U.S.)  property  to  a  time  before  the  return 

400,  execution  was  issued  against  cer-  day,  being  but  an  adjournment,  will 

tain  property  which  was  claimed  by  a  not  avoid   the  right  of  the  execution 

third    party,  who  gave   bond   for  the  creditor,  for  the  benefit  of  a  subsequent 

forthcomingof  the  property  if  it  should  execution  creditor,  it  being  consistent 

be  found  subject  to  the  execution.  The  w^th  an   intention  to  levy  the  debt  un- 

property   was   then   delivered   to   the  der  the  writ.     An  indefinite  postpone- 

claimant,   but  was   afterwards    seized  ment  of  a  sale  is  inconsistent  with  the 

under  another  execution.     It  was  in-  legitimate  end  of  an  execution  which 

sisted  that  the  bond  was   substituted  is  to  have  the  money  at  the  return  of 

for  the  property,  and  that  the  prop-  the  writ,  or  for  good  reasons  stated  in 

erty  was  released  from  the   levy,  and  the  writ,  to  hold  the  property  for  an- 

thus   could   be   subjected    to   another  other  writ.     Lantz  r.  Worthington,  4 

execution.     But  the    court   held   that  Pa.  St.  153;  14  Am.  Dec.  682.  * 

the   law   provided   that  the    property  Other  cases  to   the   effect  that  the 

should  be  delivered   into  the   posses-  taking  of  a  forthcoming  bond  to  staj 

sion  of   the   claimant    on    his   giving  execution  does  not  release  the  propertr 

bond  and  security  that  he  would   re-  from   the  lien   of    the  execution   are 

turn  it  to  the  sheriff   if   it   should   be  Brush  t;.  Seguin,  24  111.  254;  Lusk  v. 

found   subject  to  the  execution.    The  Ramsay,  3  Munf.  (Va.)  417;   Bain  r. 

bond  cannot  be  taken  as  a  substitute  Lyle,  ^  Pa.  St.  66.     See  also  gener- 

for  the  property,  as  the   condition  re-  ally,  Forthcoming  Bond,  vol.  8,  p. 

quires  its  return  to  the  sheriff.   On  the  565. 

giving  of  the   bond    the  property   is  2.  Bois^  Co.   v,  Gorman,   19  Wall, 

placed  in  the  possession  of  the  claim-  (U.  S.)  661.     In   this  case  an  officer 

ant.     His  custody  is  substituted  for  the  was  ousted  from  his  ofBce  on  Febru- 

custody  of  the  sheriff.    The  property  ary  3,  by  virtueof  a  writ  on  a  judgment 

is  not  withdrawn  from  the  custody  of  rendered  on  the  previous  January  20. 

the  law.    In  the  hands  of  the  claimant.  Subsequent  to  the  ousting  under  the 

under  the  bond  for  its  delivery  to  the  writ,  and  on  the  same  day,   a  superse- 

sheriff,  the  property   is   as   free   from  deas    bond   was    filed  by  the  officer, 

the  reach  of  other  process  of  execution  Upon  the  principle  that  a  stay  under 

as  it  would  have  been  in  the  hands  of  a  supersedeas  does  not  interfere  with 

the  sheriff.  what  has  already  been  done,  the  peti- 
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STEAL— STEAMSHIP— STEER. 


Beflnition. 


STEAL — (See  also  LARCENY,  vol.  12,  pp.  760,  815  ;  LiBEL  AND 

Slander,  vol.  13,  p.  345;  Receiving  Stolen  Property,  vol. 
20,  p.  440 ;  Rewards,  vol.  21,  p.  389). — The  word  "  steal  **  has  a 
uniform  signification,  and  in  common  as  well  as  legal  parlance 
means  the  felbnious  taking  and  carrying  away  of  the  personal 
goods  of  another.* 

STEAMSHIP— (See  also  NAVIGATION,  vol.  16,  pp.  271,  298). — 
A  steamship  is  a  vessel  whose  principal  motive  power  is  steam, 
and  not  sails.* 

STEEE— (See  also  Cattle,  vol.  3,  p.  43). — A  steer  is  "a 
castrated  taurine  male  from  two  to  four  years  old."* 


tion  of  the  ousted  officer  for  relief  was  Polk  Co.  v.  Johnson,  21  Fla.  577 ;  Arch- 
denied,  er  V.  Hart,  5  Fla.  254. 

In  Kreglo  v.  Fulk,  3  W.  Va.  74,  a  1.  State    v.    Chambers,     2     Greene 

judgment  in  ejectment  was  rendered  (Iowa)  311. 

in  favor  of  the  plaintiffs.    The  execu-  "The  natural  and  most  obvious  im- 

tion  of  the  judgment  was  suspended  port  of  the  word  *  steal '  is  that  of  the 


for  a  certain  time,  after  which  execu- 
tion was  issued  and  the  possession  of 
the  property  was  delivered  to  the 
plaintiiTs.  Defendants  then  appealed 
and    superseded    the    judgment,    and 


felonious  taking  of  property,  or  lar- 
ceny. But  it  may  be  qualified  by  the 
context."  In  that  case,  an  action 
for  slander,  it  was  held  that  where 
defendant  charged  that  plaintiff  "stole 


moved  for  a  writ  of  restitution  of  the    my   patents   to    get    up   his    castings 


property.  The  court  denied  the  mo- 
tion, holding  that  the  supersedeas  only 
stayed  the  proceedings  in  the  state 
they  were  when  it  was  allowed ;  but  if 
the  judgment  in  favor  of  the  plaintifi's 
were  reversed  on  appeal  it  would  then 
be  proper  to  award  a  writ  of  restitu- 
tion to  the  defendants. 
In  apparent  conflict  with  the  above 


by,"  it  was  for  the  jury  and  not  for 
the  court  to  decide  whether  he  in- 
tended to  charge  the  crime  of  lar- 
ceny. Dunnell  v.  Fiske,  11  Met. 
(Mass.)  551.  See  also  Alexander  v. 
State,  12  Tex.  540;  Larceny,  vol.  12, 
p.  761. 

2.  Fraser    v.    Telegraph    Construc- 
tion Co.,  L.  R.,  7  Qj,  B.  566 ;  3  Moak's 


it  was  held  that  when  a  sheriff  collect-  Rep.  203.  In  that  case  goods  were 
ed  money  from  a  defendant  upon  an  shipped  by  plaintiffs  on  board  of  de- 
execution  which  was  afterwards  super-  fendants'  vessel  under  a  bill  of  lad- 
seded,  it  was  his  duty  to  return  it  to  ing*  stating  that  the  said  vessel  was  a 
defendant.  Trueman  v.  Berry,  6  B.  "  steamship."  It  was  held,  in  accord- 
Mon.  (Ky.)  536;  and  this  is  made  the  ance  with  the  definition  given  above, 
duty  of  the  sheriff  by  statute  in  Vir-  that  a  ship  depending  chiefly  upon  its 
ginia,  Virginia  Code,  §  3595*  And  sails,  though  using  an  auxiliary  screw, 
where  the  term  of  office  of  the  clerk  did  not  answer  the  description  of  the 
and  master  of  a  chancery  court  had  not  vessel  in  the  bill  of  lading, 
expired  when  his  successor  was  ap-  Steam  Dredge.  —  See  Maritime 
pointed,  and  the  latter  procured  a  war-  Liens,  vol.  14,  p.  411. 
rant  directing  the  seizure  of  the  of-  8.  Webster^  Diet,  quoted  in  Milligan 


f.  Jefferson  Co.,  2  Mont.  546,  in  which 
case  it  was  held  that  *'  steer  "  did  not 
include   **calf,"   within    a  statute 


re- 


iicial  books  and  papers,  on  application 

for  a  writ  of  error  from  the  judgment, 

on  which  the  warrant   issued,  a  super- 

sedeas  will  issue,   though  the  warrant  quiring  a  taxpayer  to  give  a  list  of  his 

has  been  fully  executed,  with  a  direc-  **  steers,"  "  heifers,"  etc. 

tion  to  restore  the  books  and  papers ;        Steers  and  "  Working  Cattle  "  are  Syn- 

that  being  the  only  method  of  preserv-  onymous. — **  In  common  parlance,  and 

ing  the  rights  of  the   parties  as  they  in  every  day  conversation,  steers  and 

were  before  the  making  of  the  order,  working  cattle  are  applied  and  used  to 

Stafford  v.  Williams  (Tenn.  1889),  13  designate  one  and  the  same  thing,  to 

8-  W.  Rep.  793;  Runyon  v.  Bennett,  4  wit,  cattle  that  have  worked."     Wes- 

Dana  (Ky.)   598;   39   Am.   Dec.  431;  sels  v.  Territory,  i  Kan.  525. 
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STENOOEAPHEES. 

I.  Definition,  556.  IV.  When  Pees  Taxable  as  Costs  or 

II.  Appointment;  Duties;  Removal,  Disbursements,  560. 

556.  V.  Stenographer's     Notes    as    Evi> 

III.  Compensation,  557.  dence,  563. 

I.  Defihitiok. — A  stenographer  is  one  who  writes  in  short- 
hand by  using  abbreviations  and  characters  for  whole  words.  As 
an  officer  of  the  court,  a  stenographer  is  a  shorthand  writer  who 
officially  takes  down  testimony,  and  the  rulings  and  charges  in  a 
case  on  trial.* 

n.  Afpoihtment;  Duties;  Eemoyal.— Statutes  have  been  passed 
in  many  of  the  states  providing  for  the  appointment  and  regu- 
lating the  duties  of  court  stenographers,  with  a  general  view  to 
securing  more  rapid  and  unabating  progress  in  the  trial  of  causes, 
and  superseding  the  necessity,  otherwise  placed  upon  court 
and  counsel,  of  taking  notes  of  the  proceedings.*  These  statutes 
generally  confer  the  power  of  appointment  upon  the  court;  as  to 
minor  regulations,  reference  must  be  had  to  the  statutes  them- 
selves.* 

1.  2  Bouv.  L.  Diet.  665;  Cummings  upon  the  defendant  after  question- 
t'.  Armstrong,  34  W.  Va.  i ;  And.  L.  ing  him,  and  the  defendant  inime- 
Dict.  973.  diately  accepted   him,   without   wait- 

A  stenographer  is  one  skilled  in  the  ing  for  the  solicitor-general  to  accept 

art  of  writing  shorthand  by  using  ab-  or  reject,  the  court  held  that  the  re- 

breviations  and  characters  for  whole  porter  had  no  authority  to  accept,  and 

words,  and  the   term  does  not  come  the  mere  inadvertence  on  his  part  did 

within  the  common-law  definition  of  not  deprive  the  solicitor-general  of  his 

the  word  **  clerk."     In  re  Appropria-  right  to  challenge.     West  v.  State,  79 

tions,  25  Neb.  662.  Ga.  773. 

2.  Chase  v.  Vandergrift,  88  Pa.  St.  In  Stater.  Ford,  41  Mo.  App.  122, the 
217;  Cummins  v.  Armstrong,  34  W.  following  points  were  decided:  The 
Va.  I.  office  of    stenographer  is  legislative, 

8.  For  an  example  of  these  statutes,  not  constitutional,  and  may  be  modi- 
see  Neiv  York  Code  Civ.  Proc,  §^  251-  fied,  controlled,  or  abolished  by  the 
262  \  Pennsyh^ania  Pub.  Laws  (1874),  power  that  created  it.  The  duties  are 
p.  182.  to  be  entered  upon  under  oath  and 

The    common    council   of    Newark  may  not  be  performed  by  an  unsworn 

may  authorize  a  committee,  appointed  deputy.     Such  deputy,  under  the  terms 

by  itself  to  take  testimony  in  contested  of  the  act  relating  to  stenographers, 

elections  of  members,  to  employ  a  ste-  was  not  intended  to  take  charge  of  the 

nographer  to  assist  it  in  that  matter;  business  in  another  court  or  division, 

and  if  the  committee  employs  the  ste-  but  only  as  assistant  in  the  court  or 

nographer  before   the   resolution  con-  division  for  which  his  principal  is  ap- 

ferring  the  authority  becomes  effective,  pointed.    The  act  authorizing  the  ap- 

the  council   may   subsequently   ratify  pointment   of  such    official   stenogra- 

the  action.     State  v,  Haynes,  50  N.  J.  phers  for  circuit  courts  in  counties  of 

L.  97.  not  less  than  45,000,   nor  more  than 

In  Georgia^  it  seems  that  in  some  100,000  inhabitants,  designed  to  have 
circuits  the  reporter,  or  stenographer,  as  many  such  officers  as  there  were,  or 
of  the  court,  is  allowed,  in  order  to  should  be,  circuit  courts  or  divisions 
aid  the  solicitor-general,  to  propound  thereof;  and  the  act  is  a  general  law, 
questions  to  jurors  on  their 7(7/V<?  dirc^  which  applies  to  those  counties  which 
the  accepting  or  rejecting  being  done  shall  thereafter  have  the  required  pop- 
by  the  solicitor-general.  Where  a  ste-  ulation  as  well  as  to  those  which  then 
nographer  inadvertently  put  the  juror  had  it.     It  was  also  obviously  intended 
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In  the  absence  of  a  statute  making  it  the  duty  of  the  court  to 
appoint  a  stenographer,  there  is  no  error  in  a  refusal  to  appoint, 
though  there  may  be  one  present,  and  the  accused  offers  to  pay 
his  fees.*  It  has  been  held  that  where  the  trial  judge,  in  certify- 
ing a  bill  of  exceptions,  recognizes  the  stenographer  who  takes 
the  evidence  as  the  official  reporter  of  the  court,  the  stenographer 
is  de  facto  reporter,  and  the  fact  that  he  is  not  regularly  appointed 
by  the  judge  will  not  avail  as  an  objection  to  the  bill  of  excep- 
tions.* 

in.  COMPEirsATlOir. — The  rate  of  compensation  to  be  allowed 
official  stenographers  in  legal  proceedings  is  either  governed 
directly  by  statute,  or  fixed  by  the  court  under  authority  con- 
ferred by  statute;*  the  statutes  also  provide  the  mode  of  pay- 
that  where  the  court  of  one  of  these  for  removal  is  made.  State  v.  Slover 
counties  should  be  divided,  each  di-  (Mo.  1892),  20  S.  W.  Rep.  790. 
vision  should  have  a  stenographer  ap-  8.  Michigan  Comp.  Laws,  p.  1528; 
pointed  bj  the  judge.  See  Missouri  Pennsylvania  Act,  1876,  §  3 ;  New 
Acts,  April  2, 1883.  Tork  Code   Civ.   Proc,  ^^   254,   258 ; 

1.  Schoenfeldt  v.  State,  30  Tex.  A  pp.     California  Code  Civ.  Proc,  §  274. 
695.  Under    the  New    Tork  Code  Civ. 

2.  Etter  V.  O'Neil,  83  Iowa  655.  Proc,  §^  86,  289,  court  stenographers 
Removal. — Rev.  Sts.  of  Missouri  of    are  only  entitled  to  charge  counsel  for 

1SS9,  ch.  153,  art.  2,  providing  for  the  furnishing  an  official  copy  of  the 
appointment  of  official  stenographers,  stenographic  minutes  of  a  trial,  ten 
contains  a  provision  also  '*  That  the  cents  per  folio  of  one  hundred  words 
judge  shall  at  any  time  have  power  to  by  actual  count,  and,  on  application  of 
remove  such  stenographer  upon  proper  the  attorney  he  will  be  ordered  to 
charges  entered  of  record  for  in-  write  out  his  minutes  and  make  out 
competency  or  any  misconduct  in  his  bill  at  such  rate.  Wright  v.  Nos- 
office,  specifying  such  misconduct  and  trand,  58  How.  Pr.  (N.  Y.)  184;  Guth 
giving  such  stenographer  an  oppor-  v,  Dalton,  58  How.  Pr.  (N.  Y.)  289. 
tunity  of  being  heard."  Also  that  "  It  By  the  proper  construction  of  New 
shall  be  the  duty  of  such  stenographer  yersey  Acts  of  1871  and  1874,  relating 
to  attend  the  sessions  of  the  court"  to  stenographic  reporters,  the  circuit 
and  that  he  "may  appoint  one  or  more  judge  in  his  discretion  may  fix  the 
deputies  to  assist  him  in  the  discharge  compensation  of  such  officer  for  at- 
of  his  duties,  and  shall  not  be  allowed  tendance  and  transcript  of  proceed- 
any  additional  compensation  on  ac-  ings  furnished  by  the  order  of  the 
count  of  such  deputies."  Const,  of  court  Knight  v.  Ocean  County,  49 
1875,  art.  2.  5  18,  provides  that  no  per-  N.  J.  L.  485. 

son  elected  or  appointed  to  any  office        In  California^  prior  to  1885,  it  was 

or  employment  of  trust  or  profit  under  held  that   neither  section   869  of  the 

the  law  of  the  state  shall  hold  such  Penal  Code,  nor  any  provision  of  law,, 

office  without  personally  devoting  his  fixed   the  fees  of  stenographers  gen- 

time  to  the  performance  of  the  duties  erally;  and  that  a  magistrate  had  no 

to  the  same  belonging.    It  was  held  power  to   fix  them  according  to  the 

that  where  an  official  stenographer  did  standard  fixed  for  official    reporters, 

not  devote   his  personal   attention  to  Fox  v.Lindley,  57  Cal.650.     But  since 

the  duties  of  his  office  but  left  them  to  that  time,  by  an  amendment  passed  in 

be  performed  by  his  deputy,  this  was  1885,  a  magistrate  is   allowed  to  fix 

cause  for  his  removal  from  office  by  such  fees,  not  to  exceed  those  allowed 

the  judge  who  appointed  him.    State  reporters  in  the  superior  courts  of  the 

t'.  Slover  (Mo.   1892),  20   S.  W.  Rep.  state,  as  provided  for  in  the  California 

788.    Where  a  stenographer  is  thus  Code  of  Civil  Procedure,  §  274,  which 

removed  he  is   not  entitled  to  com-  declares  that  the  official  reporter  shall 

pensation  for  the   time  between  the  receive   as  compensation  a  sum  to  be 

preferring  of  charges  against  him  and  fixed  by  the  court  not  exceeding  $io.oo> 

the  time  when  the  entry  of  the  order  per  day.      McAllister  v.  Hamlin,  83. 
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ment.*  Where  the  rate  of  compensation  at  which  an  official 
stenographer  is  bound  to  furnish,  with  reasonable  diligence,  copies 
of  his  stenographic  notes  of  testimony  or  other  proceedings,  is 
fixed  by  statute,  an  agreement  to  pay  a  greater  rate  for  furnishing 
copies  more  expeditiously  than  would  otherwise  be  done,  can- 
not be  enforced.*  But  it  seems  that  when  the  statute  prescrib- 
ing his  duties  does  not  contemplate  that  he  shall  devote  his 
entire  time  to  the  public  service,  he  may  recover  for  work  done 
under  special  contract  not  falling  within  his  official  duties.^ 

Cal.  361.     This  case  overrules  Smith  fees    are    inadequate,  the  excess   be- 

V,  Strother,  68  Cal.  194,  in  which  it  comes   a   county  charge.     Munson  :'. 

was  said  that  this  mode  of  fixing  the  New  York,    57    How.    Pr.    (N.    Y.) 

stenographer's   salary  was  in  conflict  497. 

with  the  constitution  of  the  state,  as  it  A  county  is  not  liable  to  an  official 

lays    legislative    functions    upon    the  stenographer,  appointed  by  virtue  of 

judiciary.  the    provisions   of   the   Pennsylvania 

A  county  board  has  no  discretion  as  Act  of  May  8,  1876  (P.   L.  140),  for 

to  the  amount  due  the  official  stenog-  transcripts  of  his  notes  furnished  bj 

rapher  of  the  state's  circuit  court  of  him,  unless  said  transcripts  are  made 

jWw    Jersey    for   services   rendered,  by  order  of  court  or  to  be  filed  in  per- 

but  must  pay  what  the  certificate  of  formance  of  the  stenographer's  gen- 

the    judge    of    such    court   calls    for.  eral   duty.     A  county  is  not  liable  to 

Knight  XK  Ocean  County,  48  N.  J.  L.  such    stenographer    for    a    transcript 

70.     See  McAllisters.  Hamlin,  83  Cal.  furnished    by   him  at  the   request  of 

361.  counsel,  although  the  same  be  filed  in 

TranBlaUon  of  Stenographer's  Notes,  the  cause  and  constitute  part  of  the  rec- 

— Under /(t?w«  Code,  §3777,  the  stenog-  ord  thereof.     Briggs  x\  Erie  County, 

rapher    is    not    bound    to    furnish    a  98    Pa.    St.    570;  Lehigh    County   v. 

translation   of   his   notes,  unless   pro-  Meyer,  102  Pa.  St.  479. 

vision  is  made  by  the  party  desiring  it  1  he  proviso  of  the  third  section  of 

for  payment  of  same.     Godfrey  v,  Mc-  the  Pennsylvania  Act  of  May  8,  1876 

Kean,  54  Iowa  127.  (P.  L.  140),  that  in  counties  having  less 

1.  A     Michigan    act     relating      to  than  two  hundred  thousand  inhabit- 

stenographers  provides   that  the  ap-  ants  the  compensation  of  the  official 

pointment  may  be  made  for  an  entire  court  stenographer,   payable  by  said 

circuit,  but  that  the  stenographer  can-  county,  shall  not  exceed  $1,200  per  an- 

not    receive    from   the  entire   circuit  num,  applies  only  to  his  compensation 

more    than    the    statutory    salary    of  for    the    services    referred   to  in  the 

$2,000 ;  this  should  be  apportioned  by  enacting  clause  of  said  third  section; 

the  judge  amongst  the  several  counties  viz.,   the  fer  diem   compensation  for 

composing  the  circuit,  and  he  cannot  the  taking  of  notes  in  court.    It  does 

require  each  individual  county  to  pay  not  apply  to  the  additional  duties  im- 

him   specific   sums   by    way   of    com-  posed   by   the   fourth   section   of  said 

pensation  unless  the   respective   pro-  act,  to-wit,  the  writing  out  of  notes  in 

portions  of  such  counties  towards  the  longhand  when  ordered  by  the  court, 

salaries  shall  amount  to  these   sums.  Where,  therefore,  the  per  diem  com- 

Goodale     v.    Marquette     Countj',    45  pensation  of  the  stenographer  for  tak- 

Mich.  47.  ing  notes   in   court    amounts  to   less 

The  supreme  court  of  Indiana  has  than  $1,200  for  any  year,  but  compen- 
no  authority  to  order  a  stenographer's  sation  for  writing  out  notes  in  long- 
notes  to  be  copied  and  paid  for  out  of  hand  when  ordered  by  the  court  in- 
the  state  or  county  treasury.  Merrick  creases  his  total  compensation  for  the 
V,  State,  63  Ind.  327.  year  to  a  sum  in  excess  of  $1,200,  he  is 

A  stenographer  in  the    surrogate's  entitled  to  recover  his  total  compen- 

court  of  New  7'ork^  appointed  under  sation  from  the  county.  Lehigh  Countj 

New  York  Act  of  1865,  is  not  limited  v.  Meyer,  102  Pa.  St.  479. 

in  the  collection  of  his  salary  to  the  2.  McCarthy  v,  Bonynge,   12  Daly 

fees  which   have  been    paid    by    that  (N.  Y.)  356. 

court  into  the  county  treasury ;  if  these  8.  Langley  v,  Hill|  63  Mich.  271. 
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A  client  is  alone  responsible  for  the  fees  of  a  stenographer  em- 
ployed by  the  client's  attorney  to  render  services  necessary  to  the 
proper  and  convenient  conduct  of  the  case,*  and  the  rule  is  not 
aJtered  by  the  fact  that  the  attorney  simply  requested  the  per- 
formance of  the  services  for  his  client.* 

In  the  absence  of  a  special  agreement  all  the  parties  to  an 
action  are  jointly  liable  to  an  unofficial  stenographer  employed  to 
take  the  official  report  of  the  proceedings  before  a  referee  and 
furnish  the  parties  with  copies  of  the  testimony.* 

By  statute  in  several  states  a  stenographer  is  entitled  to 
demand  payment  of  his  fees,  or  satisfactory  security  therefor,  in 
advance.*     If  an  attorney  wrongfully  refuses  to  pay  the  legal 

1.  Wlio  UaUe. — Harry  t;.  Hilton,  ii  4.  Fajrment  In  Advance. — Merrick  v. 
Abb.  N.  Cas.  (N.  Y.)  448;  64  How.  Pr.  State,  63  Ind.  337.  Put  in  this  case  it 
( N. Y.)  199  See  generally  Attorney  was  also  adjudged  that  the  court  might, 
AND  Client,  vol.  i,p.  942.  in  its  discretion,  admit  the  defendant 

2.  Bonynge  r.  Field,  44  N.  Y.  Super,  to  defend  as  a  poor  person  and  direct 
Ct.  581;  81  N.  Y.  459;  Bonynge  v.  that  a  copy  of  the  reporter's  notes  of 
Waterbury,  12  Hun  (N.  Y.)  534;  Sher-  the  evidence  be  furnished  him  to  en- 
idan  v.  Genet,  12  Hun  (N.  Y.)  660.  able  him  to  prepare  a  bill  of  exceptions. 
These  cases  hold  that  in  order  to  im-  But  this  may  not  be  demanded  by 
pose  liability  on  the  attorney,  there  the  defendant  as  a  matter  of  right.  Em 
must  be  a  special  agreement  on  his  parte  Morgan,  I32  Ind.  428.  New 
part  to  be  responsible.  Tork  Court  of  Common    Pleas   has 

3.  Adams  v.  New  York,  etc.,  R.  Co.,  held  that  under  §  86,  Code  of  Civ.  Proc. 
20  Abb.  N.  Cas.  (N.  Y.)  180.  In  this  of  that  state,  the  stenographer  may  re- 
case  it  was  further  held  that  under  an  quire  payment  of  his  fees  in  advance, 
agreement  by  the  parties  to  a  trial  be-  Guth  r^  Dalton,  58  How.  Pr.  (N.  Y.) 
fore  a  referee  that  the  ''successful  289.  But  in  Wright  v,  Nostrand,  58 
party"  shall  pay  the  fees  of  the  stenog-  How.  Pr.  (N.  Y.)  184,  the  supreme 
rapher,  the  party  who  prevails  before  court  held  that  the  stenographer  could 
the  referee  and  takes  up  his  report  and  not  require  payment  in  advance  upon 
enters  judgment  thereon  with  costs,  speculation  or  conjecture  as  to  what 
including  the  stenographer's  bill  as  an  his  bill  might  ultimately  be. 

item  therein,  is  the  *'  successful  party,"  One  Convicted  of  Felony  not  Entitled 

and  alone  liable,  notwithstanding  the  to  Copy  of  Testimony  at  Public  Expense 

jadgment  be  modified  on  appeal    so  — Nebraska. — State  v,  Moore,  8   Neb. 

that  no  costs  can  be  taxed  by  either  22,  was  an  application  for  mandamus 

party.  brought  by  the  relators  to  compel  the 

At  a  hearing  before  a   referee  the  defendant,  the  official  stenographer,  to 

parties  failed  to  agree   on  a  stenog-  furnish  from  his  shorthand   report  a 

rapher,  and  the  referee  offered  to  take  copy  of  the  testimony  taken  on  trial, 

down    the    testimony     in     longhand,  in  which  the  relators  were  convicted 

The  defendant's  counsel  objecting  to  of  murder  in  the  second  degree  and 

this,  the  referee   requested  a  stenog-  sentenced  to  the  state  penitentiary  for 

rapher  who  was  present  to  take  testi-  a  term  of  years,  to  the  end  that  they 

mony,    and  the    defendant's    counsel  might  be  enabled  to  prepare  a  bill  of 

said:    "Go    ahead,    I    am    satisfied."  exceptions  and  prosecute   proceedings 

The  defendant's  counsel  took  the  re-  in  the  supreme    court.     A  statute   of 

port    and    afterwards    wrote    to    the  the   state   {Nebraska  act  of  Feb.    19, 

referee  to  send  the  bill  of  the  stenog-  1877)  made  it  the  duty  of  the  reporter 

rapher,  which  had  been  lost,  to  him.  to  furnish,  on  application  of  any  party 

It  was  held  that  this  evidence  justified  to    a    suit   in  which    a    stenographic 

a  finding  that   the  stenographer   was  record  of  the  proceedings   had    been 

employed  by  defendant  and  entitled  to  made,  a  copy  of  the  same  for  which  he 

payment  by  him.  Macvey  v.Metropol-  was    entitled    to    receive    a  specified 

itan  £1.  R.  Co.  (Supreme  Ct.),  19  N.  compensation.    The    relators    sought 

Y.  Supp.  133.  to  avoid  the  force  of  this  last  clause 
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charges  of  a  court  stenographer,  it  has  been  held  that  the  court 
would  protect  the  latter  by  a  summary  order  against  the  attorney.* 
It  has  been  held  that  the  custom  among  stenographers  of  esti- 
mating the  number  of  folios  to  the  page  of  copy  furnished,  will 
not  prevail  as  against  an  actual  count  reducing  the  number 
charged  for.* 

IV.  Week  Fees  Taxable  as  Costs  or  Disbttbsekevts.— A  direction 

made  in  open  court  that  the  testimony  given  in  court  be  taken 
down  by  a  stenographer  is  sufficient  to  entitle  the  stenographer's 
charges  to  be  taxed^  by  the  prevailing  party.* 

It  has  been  held  that  where  a  stenographer  is  employed  by  the 
parties  to  an  accounting  before  a  master  in  chancery,  by  his  pro- 
curement, he  has  no  authority  to  make  the  fees  of  the  stenogra- 
pher taxable  costs,  but  the  court  will  leave  them  to  be  borne  by 
the  parties  according  to  their  contract.* 

on  the  ground  that  being  without  the  them  with  his  report,  even  though  the 
means  of  making  payment  they  were  fees  of  the  stenographer  remain  un- 
practically deprived  of  the  benefit  to  paid. 

be  secured  to  them  by  §  23,  art.  i,  of  1.  Wright  v,  Nosti^nd,  58  How.  Pr. 

the  state  constitution,  which  declares  (N.  Y.)  184. 

that  *'  the  writ  of  error  shall  be  a  writ  2.  Maltby  v.  Plumraer,  73  Mich.  539. 

of  right  in  all  cases  of  felony."  Where-  See  also  Wright  v.  Nostrand,  58  How. 

fore,  it  was  contended  that  a  transcript  Pr.  (N.  Y.)  184. 

of  the  testimony  should  be  furnished  8.  The  E.  Luckenback,  19  Fed.  Rep. 

them  at  the  public  expense.     But  the  847.     In  this  case  the  judge's  notes  of 

court  held  that  there  was  no  conflict  the  trial  of  the  cause  contained  the 

between  the  statute  and  the  constitu-  memorandum,    "  Stenographer    takes 

tion  in  this  particular,  for,  while,  by  notes."    This  memorandum  indicated 

the  latter,  one  convicted  of  felony  was  a  direction  given  at  the  time  that  the 

entitled  to  a  writ  of  error  as  a  matter  testimony    given    in   court  be    taken 

of  right,  there  was  nothing  in  that  in-  down  by  a  stenographer.     It  was  held 

strument  by  which  the  duty  of  aiding  that  such  a  direction  was  sufficient  and 

him,  either  with  money  or  counsel,  in  the  entry  of  a  formal  order  wasunnec- 

making  an  application  for  it,  was  im-  essary. 

posed  upon  the  public ;  and  that  such  In  Kansas^  it  is  provided  by  statute 

a   party  could   obtain   the    transcript  that    a    stenographer's  fees  shall  be 

from  the  reporter  only -at  his  own  ex-  taxed  in  each  case  in  the  district  court 

pense ;    and   that  the    reporter  could  in  any  county  in  which  a  stenographer 

require  payment  in  advance.  may  be  appointed.     Under  this  statute 

Befasal  to  Pay  Stenographer's  Fees —  such  fee  must  be    taxed   as  costs  in 

Excluding    Defense. — After    the    com-  every  case,  although  the  stenographer 

mencement  of  a  trial,  it  is  illegal  to  is    not    called    upon    to    render    any 

exclude  the  defense  on  account  of  the  services  in  that  particular  case.    But 

refusal   of  the   defendant  to   pay  his  when  the  fee  is  taxed  as  a  part  of  the 

proportion  of  the  stenographer's  fees,  costs,  in  an  action  in  which  no  services 

Wheaton   v,   Atlantic  Giant    Powder  are  rendered,  such  an  item  is  not  a  tax 

Co.,  41  Mich.  718.  within  the  meaning  of  §  i,  art.  11  of 

Delivering  Notes  to  Referee— Effect  of  the  constitution  of  the  state.  It  is  a 
— ^Dnty  of  Referee. — In  Pope  v.  Perault,  fee  to  the  public  imposed  for  the  pur- 
32  Hun  (N.  Y.)  468,  it  was  held,  that  pose  of  adjusting,  on  an  equitable  basis, 
although  a  stenographer  is  not  obliged  the  expense  of  the  administration  of 
to  part  with  his  notes  until  his  bill  has  justice  as  between  the  suitor  and  the 
been  paid,  yet  if  he  delivers  them  to  public.  Beebe  v.  Wells,  37  Kan.  472. 
the  referee  to  be  examined  by  him  and  4.  Bridges  v.  Sheldon,  7  Fed.  Rep. 42- 
used  as  the  basis  of  his  report,  he  may  Where  the  parties  for  their  con- 
not  limit  the  effect  of  such  delivery;  venience  agree  upon  the  employment 
and  it  is  the  duty  of  the  referee  to  file  of  a  stenographer  to  take  down  testi- 
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Where,  upon  the  commencement  of  a  trial  before  a  referee, 
the  parties  stipulate  for  the  employment  of  a  stenographer  whose 
fees  are  to  be  paid  by  them  in  equal  proportion,  the  expense  of  an 
extra  copy  of  the  minutes  ordered  by  the  referee  for  his  own  use 
is  included  in  the  agreement,  and  consequently  not  taxable  against 
the  unsuccessful  party.^ 

A  stipulation  by  the  parties  to  the  suit  that  the  compensation 
of  a  stenographer  employed  in  taking  testimony  may  be  taxed  as 
costs  has  the  effect  of  submitting  to  the  court  the  question  as  to 
the  amount  to  be  allowed,  and  waives  the  right  to  have  the  ques- 
tion determined  by  a  jury,  and  the  finding  of  a  referee  to  whom 
the  question  has  been  referred  is  merely  advisory,  and  the  court 
may  disregard  it  and  enter  its  order  upon  the  evidence  returned 
by  the  referee.* 

Where  a  stenographer's  notes,  used  by  the  defendant  in  pre- 
paring a  bill  of  exceptions,  had  been  obtained  and  paid  for  on  a 
previous  trial,  the  plaintiff  should  not  be  taxed  with  such  expense 
as  costs  in  the  suit.^ 


monj  before  a  referee,  and  that  each  held,  that  under  such  circumstances, 

shall  pay  one-half  the  expense  of  his  the  appellate  court  may  set  aside  the 

services  in  taking  notes  of  the  evidence,  finding  of  the  trial  court,  and  remand 

the  expense,  or  any  part  thereof,  can-  the  cause  to  that  tribunal  with  direc- 

not  be  taxed  as  a  disbursement  on  the  tion  to  enter  an  order  in  accordance 

successful  party  within  the  meaning  of  with  the  finding  of  the  referee, 

the  law  regulating  the  adjustment  of  8.  George  W.  Roby  Lumber  Co.  v. 

costs.    Colton   V.    Simmons,   14    Hun  Gray  (Mich.  1889),  42  N.W.  Rep.  839. 

X.  Y.)  75;  Nugent  v,  Keenan,  53  N.  In  New  Tork^  where  it  is  necessary 

Y.  Super.  Ct.  530,  for  a  party  to  provide  himself  with  a 

Where  upon  a  stipulation  that  each  copy  of  the  stenographer's  minutes  of 

party  has  paid  a  specified  sum  as  ste-  the  evidence  and  proceedings  upon  a 

nographePs  fees  in  proceedings  before  trial  to  enable  him  to  make  a  case  or 

a  referee,  an  order  is  entered  by  con-  bill  of  exceptions,  the   legal   expense 

sent  appointing  a  new  referee  and  pro-  incurred  in  procuring  the  same  prop- 

viding  that    ^*  the  amount  heretofore  erly  forms  an  item  in  the  bill  of  costs, 

paid    by    the    respective    parties    for  and  is  taxable  as  a  necessary'  disburse- 

.    .    .    stenographer's    fees    shall    be  ment  incurred  in  the  prosecution  or 

taxed  by  the  successful   party  as  dis-  defense  of  the  action  as  the  case  may 

bursements  in   the   case,"  the   finally  be.     Varnum  f.  Wheeler,  9  N.Y.  Civ. 

defeated  party  may  not  question  the  Pro.  Rep.  421. 

amount   named,    but    the     successful  And  the  fees  of  a  stenographer  for  a 

party  is  entitled  to  tax  it  in  his  bill  of  copy  of  his  minutes  are  a  taxable  item 

costs.    When    such    stipulation    also  of  disbursement  when   procured   for 

provides  that  each  party  shall  pay  one-  the  purpose   of  enabling  a  party  to 

half  of  the  fees  of  a  stenographer  to  propose    amendments    to    a  case    on 

be  employed  on  the  new  reference,  and  appeal.     Sebley   v.  Nichols,  32   How. 

that  the  successful  party  may  tax  the  Pr.  (N.  Y.)  182 ;  Stevens  v.  New  York 

amount  so  paid  as  a  disbursement,  and  El.  R.  Co.,  58  N.  Y,   Super.  Ct.  569. 

the   plaintiff  fails  to  recover   against  Compare  Pfandler  &  Co.  v.  Sargeant, 

one  of  the  defendants,  though  success-  43  Hun  (N.  Y.)  154. 

ful   as   to    the  others,  the  successful  In  Cutter  v.  Morris,  7  N.Y.  St.  Rep. 

defendant  is  entitled  to  tax  the  amount  426,  the  item  objected  to  in  a  bill  of 

paid  by  him  in  his  bill  of  costs.     Clegg  costs   was   described   as   the    **8tenog- 

V.  Aikens,  17  Abb.  N.  Cas.  (N.  Y.)  89.  rapher's    minutes    used    in    preparing 

1.  Mark  v.  Buffalo,  87  N.  Y.  184.  amendments  to  case."     The  disburse- 

2.  In  re  Barnes  (Mo.  App.  1886),  4  ment  was  sworji  to  as  being  necessary 
West.  Rep.  302.    And  it  was  further  and  actually  incurred  in  the  action  by 
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Under  a  statute  providing  that  the  court  may  direct  the  em- 
ployment of  a  stenographer,  if  thought  necessary,  and  may  order 
the  expense  occasioned  thereby  to  be  paid  by  the  parties,  the 

stenographer's  fees,  or  the  part  thereof  paid  by  the  successful 
party  as  pirected  by  the  court,  cannot  be  taxed  by  hini  as  a  neces- 
sary disbursement.^ 

the  attorney.    It  was  held  that  without  evidence,  and  the  fees  of  the  reporter 

any  evidence  being  stated  tending  to  were  allowed   as  an   item  of  disburse- 

disprove  the  affidavit  of  disbursement  ment  in  the  bill  of  costs  as  taxed,  and 

contained  in  the  bill  of  costs,  the  item  an   affidavit    as    to    the    disbursement, 

could  not  be  stricken  out.  which  was  made  bj  the  plaintiff's  at- 

Howeirs  Michigan  Statutes,  §  6590,  torney,  stated  that  the  items  of  disburse- 

provides  that, '' It  shall  be  the  duty  of  ment  set  forth   in   the  bill  were  "act- 

the    stenographer,    appointed    by    the  ually  made    and    incurred,*'   the  trial 

order  of  the   court,  to  write  in  legible  judge  made  his  certificate  that  on  the 

English  a  full  copj'  of  the  notes  taken  trial    he  directed   the     stenographer's 

by  him  on  the  trial  of  any  cause  with-  minutes  to  be  furnished  the  court  and 

out  fee  or  charge,  and  to  file  the  same  that  his  fees  be  taxed  as  a  disbursement; 

with  the  clerk  of  the  court,  for  the  use  it  was  held,  that  as  it  did  not  appear 

of  the  court  and  parties  to  the  cause/'  that  the  court  used  the  copy  procured 

Where  the  defendant,  in   the   making  by  the  plaintiff,  or  that  it  w^as  obtained 

and  settlement  of  a  bill   of  exceptions,  by  him  for  that  purpose,  the  item  should 

was  not  obliged  to  procure  a  copy,  but  have  been  disallowed  under  New  York 

obtained  it  upon  his  own  motion,  with-  Code  Civ.  Proc,  ^  84.     Pfandler  Barin 

out  any  effort  to  take  advantage  of  this  Extracting,  etc.,  Co.  v,  Pfandler,  3  How. 

statute,  his  payment  of  the  copy  must  Pr.  N.  S.  (N.  Y.)  253. 

be  considered  as  voluntary,  and  cannot  The  New  Tork  Code  Civ.  Proc.,  § 

be   taxed  as  cost;   only  the  copy  fur-  289,  which  provides   that  if  a  "judge 

nished    for    the    printer    could   be  so  requires  a  copy    of   any    proceedings 

taxed.     Thur6tin7\  Luce,  61  Mich.  486;  written   out  at  length  from  the  stenog- 

Detroit,  etc.,  R.  Co.  v,  Hayt,  55  Mich,  rapher's  notes,  he  may  make  an  order 

347;  Bell  v.  Pate,  48  Mich.  640;   Hayes  directing  one-half  of  the  stenographer's 

V.    Livingston,    35    Mich.   371.      6ut  fees  therefor  to  be  paid  by  each  of  the 

where  the  judge  refuses  to  make  the  parties  to  the  action  or  special  proceed- 

order  necessary  to  obtain  the  copy,  and  ing,"  etc.,  does  not  limit  the  time  for 

yet  refuses  to  settle  the  bill   of  excep-  making  the  order.    Accordingly,  where 

tions  without  such  copy,  then  the  party  the  stenographer's    minutes    were  re- 

appealing,  who  is  obliged  to  obtain  and  quired   for  a    proper   decision  of  the 

pay  for  it,  if  he  prevails  in  the  higher  case,  it  was  held  that  the  order  could 

court,  may  have   the  amount  so  paid  be  made  after  the  costs  had  been  taxed 

taxed   as   costs.      Bradford   f .  Vinton  '  and  the  taxation  would  be  reopened  and 

(Mich.  1886),  27  N.  W.  Rep.  2.  the  costs  sent  back  to  be  retaxed  after 

Notes  on  Former  Trial. — The  cost  of  the    order    was  made.     Abendroth  r. 

copies  of  the  stenographer's  notes   of  Manhattan  R.  Co.,  9  N.  T.  Civ.  Pro. 

the  first  trial  for  the  use  of  a  party  on  Rep.  406. 

a  second  trial  is  not  taxable  as  a  dis-  ▲ddlUonalAlloirancea — ^Dislmnemento- 

bursement  under  iV^w  ll^ry^  Code  Civ.  and      Not      Coets.  —  In      ascertaining 

Proc,  ^  311.     Hamilton   v.  Butler,  19  whether     the    additional     allowances 

Abb.  Pr.  (N.  Y.)  446;  Spring  v.  Day,  granted  by  the  surrogate  of  New  Tork 

44  How.  Pr.  (N.  Y.)  390.  The  contrary  exceed    the    limit    of  1 2,000,  fixed  bv 

was  held  by  the  New  Tork  supreme  New    Tork  Code,   §  309,   an    amount 

court  at  special  term  in  Flood  v.  Moore,  awarded   to  the  stenographer  of  the 

2  Abb.  N.  Cas.  (N.  Y.)  91.  court    is    not    to   be  considered— that 

1.  Gieman  r-.  Oliver,  14  Abb.  Pr.  (N.  amount  is  a  disbursement  in  the  case, 

Y.)  174;  Arnoux  r.  Phelan,  21  How.  and  not  in  the  nature  of  costs.     Down 

Pr.  (N.  Y.)  88.     But  see  Reynolds  v.  v,  McGourkey,  15  Hun  (N.  Y.)  444. 

New  York,  14   Abb.  Pr.  (N.  Y.)   176,  Stenographer's  Fees — Repayment  of— 

note.  There  is  no  provision  of  law  in  New 

Where  the   plaintiff  procured  from  Tork  authorizing   the    repayment  or 

the  stenographic  reporter  a  copy  of  the  return   to    one   paying   them,  of  the 
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V.  Stskoorafheb'b  Notes  as  Evibence. — The  decisions  involving 
the  admissibility  and  value  of  stenographer's  reports  as  evidence 
have  arisen  under  varying  local  statutes,  and  no  general  prin- 
ciples can  be  gathered  from  them.  The  instances  where  such 
reports  as  evidence  are  brought  into  question,  are  confined 
principally  to  those  cases  where  reports  are  taken  upon  pre- 
liminary examinations  and  sought  to  be  introduced  in  evi- 
dence on  the  trial;*  cases  where  a  new  trial  has  been  granted 
and  stenographic  reports  of  evidence  given  on  a  former  trial 
are  offered  as  evidence  on  the  new  trial;*  and  cases  of  appeal 

stenographer's    fees    paid   in  the  first  rapher    employed    to    take   testimony 

judicial  department  upon  the   filing  of  need   not   be  sworn.     People  v.  Riley, 

a  note  of  issue,  and  as  the  clerk  of  the  75  Cal.  98. 

court  is  required   to  pay  them  to  the  2.  On  Former  Trial. — The  reporter's 
comptroller  of  the  city  of  New  York,  transcript  of  the  testimony  of  a  witness 
and  they  are  in  the  constructive  posses-  taken   on   a  former  trial  between   the 
sion  of  the  latter  official  so  soon  as  they  same   parties,     relating    to    the    same 
reach    the    hands  of  the  clerk,   their  matter,    may    be     given    in    evidence 
repayment  cannot   be  required.      Ker-  when  such  witness  is  dead,  out  of  the 
win  r.  Valentine,   13  N.  Y.  Civ.  Pro.  state,  or  unable  to  testify';  this   is  so 
^^P-  334'  even  when  the  testimony  is  not  signed 
1.  On    Preliminary    Examinations. —  by  the  witness.    Hicks  v.    Lovell,  64 
Under    California   Pen.  Code,  $869,  a  Cal.  14;  49  Am.  Rep.  679;    Stewart  v, 
reporter's   transcribed   notes,  taken  by  First  Nat.  Bank,  43  Mich.   257 ;  Rex  v, 
him  at  an  examination  of  a  prosecuting  Wylde,  6  C.  &  P.  380;  25  E.  C.  L.  447. 
witness  before  the  committing  magis-  Under    subd.  8,  §    1870,  California 
trate,  must  be  certified  to  be  a  correct  Code  of  Civ.  Proc,  which  provides  that 
statement  of  the  testimony    and   pro-  evidence  may  be  given  upon  a  trial,  of 
ceedings,  and   not  merely   that  it  is  a  the  testimony  of  a  witness  in  a  former 
full,  true,  and  correct  transcription  of  action  between  the  same  parties,  when 
the  shorthand   notes.     The  certificate  the  witness  is  '*  out  of  the  jurisdiction," 
must  be  correctly  written,  and  its  ab-  the  reporter's  notes  of  evidence  given 
wnce  cannot  be  supplied  by  parol  evi-  at  a  former  trial  should  not  be  admitted 
dence  so  as  to  make  the  transcription  when   the    witness    is    resident  in  the 
admissible,  although    it   would    be    a  state,  though  in   an  adjoining  county, 
proper  course  to  have  the  reporter  re-  Meyer  v.  Roth,  51  Cal.  582. 
fresh  his  memory  and  testify  orally  at  The  notes  of  a  stenographer  contain- 
the  examination.      People  v.  Carty,  77  ing  the  testimony  of  a  party  in  a  civil 
Cal,  213.  case  cannot,  unless  by  consent,  be  in- 
A  transcript   of  the   shorthand    re-  troduced  to  contradict  him  on  a  subse- 
portcr's  notes   taken    on    preliminary  quent  trial  of  the  same  case,  particular- 
examination  in  a  criminal  case  certified  ly  if  they   are  not  authenticated.     Ed- 
as  provided   by   §  369,  Penal   Code  of  wards  v,  Heuer,  46  Mich.  95.     In  this 
Californiaj  is    placed   upon   the   same  case,  the  court  said  :     **  The  legislature 
footing  as  a  deposition,  and   is   admis-  in  providing  for  the  assistance  of  short- 
Mble  in  like  cases.    People  v.  Grundell,  hand  writers  did  not  intend  that  their 
75  Cal.  301;  People  v.  Qurise,  59  Cal.  notes  should  have  more  force  than  the 
343;People V.Cunningham, 66 Cal. 668.  judge's   minutes,  and  no  one  has  ever 
The  requirement  of  Ca/i/brMf  a  Penal  supposed  that  the  latter  possessed  the 
Code,  f   869,    that    a    stenographer's  inherent  character  of  written  evidence." 
transcript  of  testimony  taken  at  a  pre-  See  also  Misner  v.  Darling,  44  Mich. 
Hmlnary   examination,  shall    be    filed  438. 

within  ten  days,  is  merely  directory.  When  a  stenographer  takes  down  in 
and  a  filing  within  a  reasonable  time  is  writing  what  a  witness  has  said  on  a 
sufficient.  People  v.  Grundell,  75  Cal.  former  trial,  it  is  not  the  best  evidence 
301*  in  such  a  sense  as  to  exclude  the  testi- 
fy statute  in  California,  in  case  of  a  mony  of  an  intelligent  bystander,  who 
preliminary  examination  of  a  person  has  heard  and  paid  particular  atten- 
cnarged   with    a    felony,   the  stenog-  tion  to  the  testimony  of  the  witness. 
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Brice  v.  Miller  (S.  Car.  1S92),  15  S.  E.  of  the  stenog^rapher  8  notes  would  be 

Rep.  372.  offered  as  evidence.   Section  3777, /rara 

When  it  is  sought  to  impeach  the  Civ.  CodCf  provides,  that  such  notes, 
testimony  of  a  witness  by  showing  that  or  any  transcript  thereof  duly  certified 
he  has  testified  differently  on  a  former  by  the  reporter  of  the  court,  shall  be  ad- 
trial,  the  stenographer  who  took  the  missible,  in  any  case  in  which  the  same 
notes  of  the  testimony  is  not  the  only  are  material  to  the  issue  therein,  with 
competent  witness.  State  v.  McDon-  the  same  force  and  effect  of  depositions, 
aid,  65  Me.  466.  and  subject  to  the  same  objections  so 

A  transcript  report  of  a  stenographer  far  as  applicable.    Under  these  circiim- 

containing  the  evidence  given  on  a  for-  stances  an  objection  to   the  admission 

mer  trial  cannot  be  used  to  contradict  of  evidence,  on  the  ground  that  there 

the  witness  on  a  subsequent  trial,  the  was    no    sufficient    showing    that  the 

legislature  not  having  declared  such  re-  plaintiff  could  not  have  secured  the  at- 

ports  evidence  for  any  purpose.  Phares  tendance  of  the  witness,  and  that  the 

V.  Barber,  61  III.  272.  notice  was  insufficient,  could  not  be 

Where  one  party  offers  parts  of  the  sustained.      Fleming    v,    Shenandoah 

evidence  of  a  witness  given  on  a  former  Tp.,  71  Iowa  456. 

trial  in  order  to  contradict  such  a  wit-  The  testimony  of  a  stenographer  in 

ness,  the  other  party  may  put  in  so  much  regard  to  evidence  introduced  upon  a 

as  is  relevant,  and  may  cause  the  steno-  former  trial  is  competent  if  based  upon 

grapher  to  read  his  original   minutes,  his  recollection  of  the  evidence  itself 

Noyes  v.  Gilman,  78  Me.  394.  and  not  of  his  notes.    Moore  t».  Moore, 

The  stenographer's  transcript  of  evi-  39  Iowa  461. 
dence  given  by  a  deceased  witness  at  a  Stenographer's  notes  are  not  deposi* 
former  trial  of  the  same  case  has  been  tions  and  detached  portions  are  not  to 
held  admissible,  although  the  witness  be  used  to  impeach  a  witness  on  a  sub- 
being  dumb  gave  his  testimony  by  sequent  trial  without  first  interrogating 
signs  which  the  stenographer  in  his  him  as  to  them.  Seiigman  v.  Ten 
notes  described  and  translated.  Quinn  Eyck,  53  Mich.  285. 
V.  Halbert,  57  Vt.  178.  CaUfornia  Code  Civ.  Proc^  ^  273, 

In  Brown  v.  Luehrs,  79  111.  575,  it  provides  as  follows :"  The  report  of  an 
was  held  that  the  transcript  of  evidence  official  reporter  of  any  court,  duly  ap- 
taken  on  a  trial  of  a  suit  at  law^  is  prop-  pointed  and  sworn,  when  written  out 
erly  admitted  in  evidence  on  the  hear-  in  longhand  and  certified  as  being  a 
ing  of  a  bill  in  equity  for  a  new  trial,  correct  transcript  of  the  testimony, 
when  the  stenographer  who  took  the  and  of  the  proceedings  in  the  case, 
evidence  testified  that  he  wrote  up  the  shall  be  prima  facie  a  correct  state- 
same  ;  that  the  transcript  is  correct,  ment  of  such  testimony  and  proceed- 
and  that  the  witnesses  had  sworn  and  ings."  Under  this  section  the  plaintiff 
testified  as  therein  stated.  was  allowed  to  introduce  the  stenog- 

In  California^  a  stenographer's  notes  rapher's  transcript  of  evidence  given 

of  testimony  given  on  a  former  trial,  in  another  suit,  but  the  supreme  court 

are  not  admissible  in  evidence  if  he  has  held  that  this  section  did  not  make 

not    testified   to  their  accuracy,  or  if  the  transcript  itself  admissible  in  evi- 

they   are   not  in    some    way  authenti-  dence.     An  unfiled  transcript  is  not  a 

cated,  or  if  the  examination  of  the  wit-  public  record,  but  must  be  put  upon 

ness  was  incomplete.    Misner  v,  Dar-  the  footing  of  a  private  memorandum, 

ling,  44  Mich.  438.  and   having  been    written    up  at  an 

Where  depositions  of  a  witness  be-  uncertain  time,  is   not  admissible  as 

fore  a  register  in  bankruptcy  have  been  part  of  the  res  gestae,     Reid  v,  Reid, 

taken   by   a  stenographer    and    after-  73  Cal.  206. 

wards  reduced  to  longhand,  such  depo-  The  notes  of  the  shorthand  reporter 

sitions  will  be  suppressed  if  not  read  of  a  district  court  of  Nebraska,  of  the 

to,  and  signed  by  the  witness,  although  testimony  of  a  witness  examined  in 

his  subsequent  attendance  for  that  pur-  that  court,  is  not  admissible  in  a  future 

pose  could   not  be  procured.      In  re  action   between  the    same  parties  as 

Cary,  9  Fed.  Rep.  754.  documentary  or  independent  evidence. 

A  witness  examined  at  a  former  trial  Lipscomb  v,  Lyon,  19  Neb.  511. 

having  declared  his  intention  of  being  A  certified  copy  of  a  stenographer's 

absent  on  ^he  occasion  of  the  second,  report  of    proceedings  is   admissible 

plaintiff  entered  a  notice  three  or  four  whenever    the     original    would    be 

days  before  such  trial  that  the  transcript  Spielman  v,  Flynn,  19  Neb.  342. 
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where  the  stenographer's  reports  are  sought  to  be  made  a  part 
of  the  record.* 

1.  In  Cases  of  Appeal. — In  PennsyU  McFarland  v.  FolRom,  6i  Iowa  117; 
vania  and  West  Vir^iniaj  the  acts  re-  Hahn  v.  Miller,  60  Iowa  96. 
]ating  to  a  stenographer  declare  that  In  Richards  v.  Lounesburj,  65  Iowa 
their  **  notes  shall  be  deemed  and  held  587,  the  court,  citing  Ross  v.  Loomis, 
olEciaU  and  the  best  authority  in  any  64  Iowa  432,  held  that  evidence  taken 
matter  of  dispute."  Such  notes  must  in  shorthand  can  only  become  written 
\^  made  up  under  the  eye  and  direction  evidence  when  translated  and  certified 
and  with  the  approval  of  the  court,  and  by  the  reporter,  and  that  the  certificate 
subject  to  its  direction.  These  notes  of  of  the  judge  alone,  who  cannot  read 
testimony,  including  exceptions  to  the  such  notes,  is  not  sufficient, 
rulings  of  the  court  during  the  exam-  Although  the  original  shorthand 
ination,  become  part  of  the  cause  and  notes  of  the  testimony  were  certified  by 
need  not  be  emt>odied  in  any  other  bill  the  judge  and  the  stenographer  who 
of  exceptions,  nor  require  other  verifi-  took  them,  the  transcript  does  not  be- 
cation  than  identification  by  the  clerk  corne  a  part  of  the  record,  if  the  type- 
of  the  court  and  by  the  reporter  him-  written  copy  used  by  the  judge,  and 
self.  Taylor  v.  Preston,  79  Pa.  St.  436;  the  longhand  copy  made  by  the  at- 
Chase  v.  Vandergrift,  88  Pa.  St.  217 ;  torney  for  the  appellants  were  not  so 
CummingB  v.  Armstrong,  34  W.  Va.  i.  certified.  Citizens*  Sav.  Bank  v.  Stew- 
In  Louisiana^  under  Act  No.  94, 1876,  art,  82  Iowa  719. 
p.  150,  it  was  held,  in  Nichols  v,  Harri-  Where  a  translation  of  the  report  of 
son,  32  La.  Ann.  646,  that  the  notes  of  a  testimony  taken  on  a  trial,  certified  by 
stenographer,  although  illegible  or  un-  the  stenographer  and  inserted  in  the 
intelligible  to  any  one  else,  constitute  a  bill  of  exceptions  in  a  blank  left  for 
*"  taking  in  writing  under  the  eye  and  that  purpose,  was  not  designated  as  the 
within  the  hearing  of  the  court  by  a  testimony  in  any  cause,  although  on 
sworn  officer,  and  although  they  had  the  outside  of  the  document  the  title  of 
never  been  trancribed  or  translated,  the  case  was  indorsed,  such  evidence 
owing  to  some  accident,  the  insuffi-  was  not  sufficiently  identified  to  be 
ciency  of  the  record  under  such  circum-  considered  on  appeal.  Joy  v.  Bit2er,77 
stances  was   no  ground  for  dismissing  Iowa  73. 

the  bill."  The   transcript  of   reporter's    notes 

Iowa. — Evidence  taken  by  a  stenog-  showed    that    the    documents    offered 

rapher  does  not  become  a  part  of  the  were  identified   by  exhibit  marks,  and 

record,  until  the  shorthand  notes,  to-  that  two  depositions  were  read  in  evi- 

gether  with  a  translation  thereof,  are  dence ;  to  this  transcript  two  documents 

deposited  in  the  clerk's  office  and  duly  were  attached   bearing  exhibit  marks 

certified  by  the  judge.     And  this  must  identical   with   those  called   for  in  the 

be  done  within  the  time  prescribed  by  transcript,  and  two  depositions  indorsed 

law  else  it  constitutes  no  part  of  the  as  in  this  case;  the  transcript  also  con- 

record  and   will    be    stricken  from  it.  tained  a  copy  of  the  judge's  certificate 

Chicago  Lumber  Co.  v,  Davis,  82  Iowa  to  the  original  report  in  shorthand^  cer- 

731 ;  Kavalier  V.  Machula,  77  Iowa  121;  tifying  that  the   same,   together  with 

Thomas  v.  McDonald,  77   Iowa  126;  the  documentary  evidence  therein  re- 

L^we  v.  Lowe,  40  Iowa  220 ;  Harris  v,  ferred   to,  contained   all   the  evidence 

Snair,   76    Iowa    558;     McCarthy    v.  given   on   the  trial.    This  was  held  by 

Watrous,  69  Iowa  260;  Gibbs  v.  Buck-  the  court  to  be  sufficient  identification 

ingham,  48  Iowa  96;  Lynch  v.  Ken-  of  the  transcript  on  appeal.      Johnston 

nedy,  42  Iowa  220 ;  Wise  v.  Usry,  72  v,    McPherran,   81    Iowa   230;  Way  1^, 

Iowa  74;  Arts  v.  Culbertson,   73  Iowa  Counsel,  76  Iowa  741. 

13;  Wadsworth  v.  First  Nat.  Bank,  73         Although   evidence  is  not  preserved 

Iowa  425 ;  Merrill  v.  Bowe,  69  Iowa  by   bill  of  exceptions   it  may   be   pre- 

653;  Hammond  v.  Wolf,  78  Iowa  227.  served    by  the  stenographer's   report, 

The  certificate  of  the  judge  indorsed  and  upon  being  duly  certified,  may  be 

upon  the  transcript,  that  it  is  all  the  come  a  part  of  the   record   on   appeal. 

evidence  given  in  the  trial,  is  sufficient  DeLong  v.  Lee,  73  Iowa  53. 

to  make  it  a  bill  of  exceptions.     Mc-         It  was  stated  in  a  bill  of  exceptions 

Carthy    v,    Watrous,    69    Iowa    260;  that  the  **  evidence  was  taken  down  by 

Oibbs  V,  Buckingham,   48  Iowa    96 ;  the  official  stenographer  in  the  form  of 

565 


itonographer's  Kotei           5  TENOGRAPHERS.  u  BviAtBei. 

depositions,  and  the  notes  were  filed  in  within   the  meaning  of  Indiana  Rev. 

the   clerk's  office   and   made  a  part  of  Stat.,    §     626,    which    allows    written 

the   record  therein,  and   a  true   tran-  instruments  to  be  brought  into  a  bill 

script  of  said  notes  and  evidence  made  of   exceptions,    b^*    the    words,  **  iicre 

and  exhibited  by  the  report  is  as   fol-  insert,  etc."     Wagoner  z\  Wilson.  loS 

lows:  (here  the  court  will  insert  a  true  Ind.  210;  Fahlor  v.  State,  108  Ind.  3S7; 

and  complete  transcript  of  all  evidence  Lowery  v.  Carver,   104  Ind.  447;  but 

olTered  and  introduced   in  the  trial);'*  the  report  in   order  to  be  brought  into 

Fuch    statement    in    the    bill   did    not  a  record  must  be  set  out  in  the  bill  be- 

identify  the  evidence  by  any  unmistak-  fore  the  latter  has  been  signed  by  the 

.ible  reference  thereto  as   required   by  judge;   merely  attaching  it  to  the  bill 

the  Code  of  lowa^  ^  2834.     Nelson  v,  after  it  has  been  signed  will  not  effect 

Peterson,  82  Iowa  739.  this.     Patterson    r.    Churchman,    122 

Indiana. — In  order  to  constitute  the  Ind.  379;    Dick   v,   Mullins,   128  Ind. 

longhand  manuscript  of  evidence  taken  565. 

by  a  stenographer  a  part  of  the  record  Under  Indiana   Rev.   Stat^  §  1410. 

on  appeal,  it  must  be  incorporated  into  the  longhand   manuscript  of  a  report 

the  bill   of    exceptions.      Marshall   v.  of  evidence  taken  by  a   stenographer, 

State,  107  Ind.  173;  Weir  Plow  Co.  v.  appearing  in  a  bill  of  exceptions,  is  an 

Walmslev,    no    Ind.    242;    Shirk    v,  original  document  incorporated  thcre- 

Coyle,  2  Ind.  App.  354.  in  ;  the  original  papers  attached  to  and 

A  paper  in  the  record  purporting  to  properh'  identified    in   such  longhand 

be  the   stenographer's   report  of   evi-  report  are  considered  a  part  thereof, 

dence,  not  signed   or   attested   by   the  and   are  properly   in  the  record,  not- 

judge,  is  entirely  without  force.    Louis-  withstanding    the    general    rule,   that 

ville,  etc.,  R.Co.  v.  Kane,  120  Ind.  140;  original  papers  read  in  evidence  inu$t 

L^'on  V.  Davis,  xii  Ind.  384.  be  copied  in  the  bill  of  exceptions  at 

But  it  has  been  held  in  McCormick,  the  proper  place  and  cannot  be  trans- 

etc,  Mach.  Co.  v.  Gray,  114  Ind.  340,  mitted   to  the  court  with  the  record, 

that    where     the     original     longhand  Indiana,  etc.,  R.  Co.  v.  Quick,  109  Ind. 

manuscript  of  the  evidence  was  fol-  295;  Tobin  v.  Young  (Ind.  1888),  17 

lowed  by  the  certificate  of  the  official  N.  E.  Rep.  625. 

reporter  to  the  effect  that  it  contained  In   Indiana^  it  is  held  that  a  bill  of 

all  the  evidence  given  in  the  cause,  the  exceptions  may  not  contain  any  matter 

trial  judge,  when  he  signed  a  statement  in  the  characters  used    b\'  shorthand 

to  the  effect  that  the   plaintiff  tenders  writers,   upon    the  principle    that  all 

the  document  as  his  bill  of  exceptions,  pleadings  must  be  in  the  English  Ian- 

and  prays  that  the  same  may  be  signed  guage.    Merrick  v.  State,  63  Ind.  327. 

and  made  a  part  of  the  record,  suffi-  Michigan. — By  Michigan  Act,  1879, 

ciently  certified  that  all    the  evidence  §  8,  the  minutes  of  the  official  stenog- 

given  in   the  cause  was  contained  in  rapher  are  authorized  to  be  used  in 

such  manuscript.  settling  a  bill  of  exceptions,  but  it  does 

If  there  be  an  omission  in  the  record  not  give  them  the  character  of  deposi- 

on  appeal  to  note  the  appointment  and  tions,  or    record    evidence  generally. 

swearing  of  the  stenographer,  such  de-  Edwards  v,  Heuer,  46  Mich.  95. 

feet- may  be  cured  by  the  stenographer  The  entire  evidence  as  taken  by  the 

certifying  that  he  was   the  duly    ap-  stenographer  was  sent  up  as  a  bill  of 

pointed    reporter,    together    with    the  exceptions,  but  there  was  no  index  to 

certificate  of  the  clerk,  that  the  report  the   record  or  to  the  parts  thereof  to 

is  the  original  longhand  manuscript   of  which  the  assignments  of  error  ap- 

the  evidence,  and  was  made  a  part  of  plied.     In  such  case  the  court  will  not 

the  bill  of  exceptions.   Tobin  v.  Young  examine  the  record  critically  for  error, 

(Ind.  1S88),  17  N.  E.  Rep.  625.  Pease  v.  Munro,  83  Mich.  475. 

A    bill   of  exceptions   which  ended  In  case  of  an   appeal   in  a  divorce 

with  a  statement  to  the  efiect  that  it  suit,  the  settlement  of  facts,  prepara- 

contained  all  the  evidence  given  in  the  tory  to  taking  the  appeal,  may  properly 

cause,  and  duly  signed  by  the  presiding  be  made  on  the  stenographer's  notes, 

judge,  will  not  be  disregarded  because  where  the  judge  goes  out  of  office  be- 

t he  reporter  was  not  sworn.     Williams  fore  the  time  for   such   settlement  ex- 

V.   Pendleton,  etc..   Turnpike   Co.,  76  pires.     Johnson   v.  Johnson,  49  Mich. 

Ind.  87.  639. 

A  stenographer's  report  of  oral  testi-  The  preparation   of    a  bill   of   «• 

mony  is  not   a  "  written  instrument,"  ceptions  by  merely  taking  a  heading 
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.^TBOfrii.  STEP-CHILDREN— STIPULA  TION.        Deflnitioii. 

STEP-CHUDEEN.— See  Child,  vol.  3,  p.  232 ;  Grandchild, 
vol.  8,  p.  1412 ;  Issue,  vol.  11,  p.  870. 

STIPUIATED  DAKAOES.— See  LIQUIDATED  DAMAGES,  vol.  13, 
p.  847. 

STIPULATION  (Ur  ADMIEALTY).— As  to  stipulations  relating 
to  the  preparation  for  or  conduct  of  a  trial,  see  Trial. 

I.  In  General,  567.  IV.  To  Appear  and  Abide  or   Pay 

II.  Stipulations  for  Costs,  571.  5^^^^*:  573- 

III.  Stipulations  for  Costs  and  Dam-      ^V.  To^Ab^d^e^^         Decree,  574. 

ages.  573.  VII.  On  Appeal,  581. 

I.  Jx  Oehesal. — The  term  ''  stipulation  "  in  admiralty  practice 
is  the  analogue  of  "bond  "or  "undertaking"  in  the  practice  of 

and  conclusion  to  the  usually  volumi-  a  stenographer's  notes  into   longhand, 

nous  notes  of  a  stenographer,  is  op-  shall  be  deemed  to  be  a  correct  state- 

pressive  in  its  expense  to  the  parties,  ment  of  the  testimony  given  on  a  trial, 

and  imposes  unnecessary  labor  on  the  but  such  transcription  cannot  take  the 

court.    Therefore,  the     plaintiff    was  place  of  a  bill   of  exceptions,  for  the 

allowed  only  one-third  of  the  expense  Wyoming  Civil  Code,  §  303,  requires  a 

in  taxing  the  costs.     Rice  v.  Rice,  50  certified  and  absolutely  true  statement 

Mich.  448.  of  the  evidence  to  be  taken  up  in  all 

North  Carolina, — In  case  of  appeal,  proceedings  in  error.    Johns  v,  Adams, 

the  bill  of  exceptions  should   not  con-  2  Wyoming  194. 

tain  the  entire  amount  of    evidence  Massachusetts. — The  purpose  of  the 

embraced  in  the  stenographer's  report,  Massachusetts  statute  of  1870,  ch.  313, 

but  only  so  much  of  such  evidence,  providing  for  the  appointment  by  the 

and  other  matters  occurring  on   the  superior  court  of  the  county  of  Suffolk 

trial,  as  may  be   necessary  to   present  of  stenographers,  is  to  afford  assistance 

and  illustrate  the  matters  excepted  to.  to  the  court  and  the  counsel  in  conduct* 

Durham  Tp.  v.  Richmond,  etc.,  R.  Co.,  ing  the  trial  and  in  drawing  up  reports 

108  N.  Car.  39Q.  and  bills  of  exceptions,  not  that  a  com- 

Montana. — The  evidence  contained  plete  report  of  all  that  took  place  in  the 
in  the  record  on  appeal  was  a  mere  court  below*  whether  material  or  im- 
transcript  of  the  shorthand  reporter*s  material  to  the  questions  of  law  re- 
notes,  by  question  and  answer,  and  no  served  should  be  transmitted  to  the  su- 
reason  was  given  why  it  should  be  in  preme  judicial  court, 
that  condition.  Such  record  could  Where  a  report  from  the  superior 
not  be  considered,  and  therefore  the  court  stated  none  of  the  rulings  upon 
findings  were  presumed  to  be  sustained  the  admission  and  rejection  of  the  evi- 
b?  the  evidence.  Barger  v,  Halford,  dence,  and  upon  the  question  reserved, 
10  Mont.  57,  citing  Newell  v.  Myen-  whether  there  was  any  evidence  to  be 
•dorff,  9  Mont.  254.  submitted  to  the  jury,  referred  to  the 

Oregon. — The    Oregon    statute    au-  stenographer's    report    annexed;    and 

thorizing  the  appointment,  etc.,  of  ofii-  this  report,  as  printed,  covered  about 

cial  stenographers,  provides  in   §   5,  two  hundred   pages  and   consisted    in 

that  the  notes  of  such  stenographer  large  part  of  irrelevant  and  unimpor* 

when  transcribed  and  certified  as  cor-  tant  details  of  testimony,  long  cross-ex- 

rect  and  filed  with  the  clerk,  as  pro-  aminations,  affecting  only  the  bias  and 

^ided,  may  thereafter  be  read   in  evi-  credibility    of     witnesses,    and    inter- 

aence  under  the  same  circumstances  locutory  discussions  between  the  judge 

as  depositions,  but  nothing  in  the  act  and  counsel,  through  which  the  rulings 

pves  such  notes  the   effect,  or  makes  of  the  judge  and  the  portions  of  the 

them  perform  the  office,  of  a  bill  of  ex-  evidence  bearing  upon  the  questions  of 

ceptions.    McQuade  r.  Portland,  etc.,  law   to  be  determined  were  scattered, 

K.Co.,  19  Oregon  535.  it  was  held  that  the  report  was  so  ir- 

Wyoming.—The  Act  of  December,  regular    that    it    must    be    dismissed. 

'^77,  provides  that  the  transcription  of  Churchill  v.  Palmer,  115  Mass.  310.     . 
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the  common  law  courts.  The  subject  is  therefore  considered  here 
in  its  restricted  technical  sense,  and  not  in  its  more  enlarged  sig- 
nificance as  a  synonym  of  the  terms  **  contract  "  or  "  agreement," 
of  which  there  is  nothing  peculiar  to  be  observed  in  admiralty. 

Stipulations  are  required  in  the  civil  law  practice  for  a  variety 
of  purposes,  all  of  which  have  been  reduced  in  the  American 
admiralty  practice  to  five,  namely:  for  costs;  for  costs  and  dam- 
ages ;  for  value ;  to  appear  and  abide  and  pay  the  decree  of  the 
court ;  and  lastly  to  abide  and  pay  the  decree.* 

They  follow  the  civil  law  in  respect  to  formalities  of  execution, 
and  consequently  need  not  be  under  seal.*  But  if  executed 
undf  r  seal,*  or  if  insufficiently  executed  as  specialties,  they  are 
none  the  less  valid  as  admiralty  stipulations.*  In  the  construc- 
tion of  a  stipulation,  in  case  of  ambiguity  as  to  its  meaning,  the 
intention  of  the  court  under  the  order  of  which  it  was  taken, 
rather  than  the  intention  of  the  parties,  is  to  be  considered.* 

Stipulations  should  be  acknowledged  before  the  court  or  a 
commissioner.^  Personal  sureties  are  required  to  swear  that  their 
estate  is  worth  twice  the  amount  of  the  obligation  assumed,  after 

1.  Adm.  Rules,  Sup.  Ct.  (U.  S.),  3,  4,  Such  is  the  language  of  the  civil  law» 

10,  II,  25,  35;  1  Ben.  Adm.,  ^  493.  which  it  is  well  known  has  had  great 

t.  The   Alligator,    1   Gall.    (U.   S.)  influence  over  the  jurisprudence,  and 

145;  The  Wanata,  95  U.  S.  600;  Lane  more    especially   the  practice   of  the 

v.  Town»cnd,  Ware   (U.  S.)  392;  The  admiralty.       ...        If,     therefore, 

Sydney,  47   Fed.  Rep.  260;  Nelson  v.  there  is  an  ambiguity  in  the  terms  of 

U.  S.,  Pet.  (C.  C.)  235 ;   Dunlap   Prac.  the   stipulation,  or  the  construction  of 

164.    The  security  may   be  by   bond,  them  is  doubtful,  it  is  not  the  intention 

recognizance,  or  stipulation.    The  Oc-  of  the  party,  for  which  we  are  to  in- 

tavia,    I    Mason  (U.S.)  i5o;2Conkl.  quire,  for  the   will   of  the  party  had 

Adm.  (2d  ed.)  105;  Holmes   v.  Dodge,  nothing  to  do  in  determining  its  condi- 

Abb.  Adm.  60;  Gaines  v,  Travis,  Abb.  tions;  the  doubt  must  be   removed  by 

Adm.  422.  '  consulting  the  intention  of  the  court,or 

S.  Lane  v.  Townsend,  Ware  (U.  S.)  the  law  which  required  the  stipulation 

292.  and  dictated  its  terms.*' 

4.  The  Alligator,  i  Gall.  (U.  S.)  145.        6.  Adm.    Rules   5,    35.     Neither  of 

5.  Lane  v,  Townsend,  Ware  (U.  S.)  these  rules  provides  for  the  execution  of 
292;  Cure  V,  BuUus,  7  N.  Y.  Leg.  Obs.  a  stipulation  before  a  clerk  in  vacation. 
345.  In  the  first  case,  Ware,  J.,  said  on  the  In  The  Jeanie  Landles,  17  Fed.  Rep. 
question  of  the  construction  of  a  stipula-  91,  it  was  held  that  the  clerk  could  not 
tion  in  admiralty  :  **  In  contracts,  it  is  take  a  stipulation  for  the  discharge  of 
the  intention  of  the  party  which  gov-  a  vessel,  there  being  in  that  case  no 
erns,  in  giving  a  construction  to  the  method  of  giving  formal  notice  of  the 
terms  of  the  agreement,  and  when  that  fact  to  the  marshal,  and  advising  him 
intention  is  ascertained,  if  it  is  not  in  that  the  process  for  the  arrest  of  the  ves- 
colHsion  with  any  rule  of  law,  the  court  sel  had  been  superseded.  A  doubt  to  the 
is  bound  to  carry  it  into  effect.  But  same  effect  is  expressed  in  Conkling's 
the  security,  which  is  taken  in  the  Treatise  (2d  ed.)  366. .  Mr.  Benedict 
progress  of  a  suit  in  court,  for  the  pur-  adopts  the  contrary  view,  relying  "P<^" 
pose  of  sustaining  and  enforcing  its  the  principle  that  the  court  of  admiralty 
jurisdiction  and  authoritjs  is  taken  is  always  open,  and  that  proceedings- 
under  the  order  of  the  court  or  of  the  in  a  cause  therein,  in  vacation,  are  en- 
law.  Its  terms  are  dictated  by  the  law  tered  as  having  taken  place  in  open 
or  the  court,  and  as  the  will  of  the  court,  and  upon  U.  S.  Act,  April  5^ 
party  is  not  consulted  as  to  the  tenor  of  1832,  providing  that  such  proceedings 
the  obligation,  so  his  will  or  intention  may  take  place  as  well  in  vacation  as  in 
is  not  regarded  in  its  interpretation,  term,  and  that  bail  may  be  taken  by  the 
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payment  of  all  debts.*  Any  person  dissatisfied  with  the  sureties 
offered  may,  on  exception  and  notice,  have  their  solvency  deter- 
mined by  the  court  or  a  commissioner.*  Further  security  may  be 
compelled  in  case  of  the  subsequent  insolvency,  insufficiency, 
death,*  or  removal  of  the  surety  beyond  the  jurisdiction  of  the 
court.*  As  a  general  rule,  money  may  be  deposited  with  the 
clerk  or  brought  into  court  as  a  substitute  for  a  stipulation.^ 

A  stipulator  in  admiralty  is  regarded  as  a  surety  for  the  claim- 
ant, and  his  liability  is  strictly  measured  by  the  terms  of  the  stip- 
ulation.® He  will  be  released  by  the  substitution  of  a  new  party 
as  sole  libelant,^  but  not  by  an  amendment  of  the  pleadings,  which 
neither  increases  nor  diminishes  his  liability,®  nor  by  a  reinstate- 
ment of  a  libel  in  rem  which  had  been  dismissed  and  the  stipula- 
tion cancelled,  if  such  reinstatement  merely  revives  his  liability^ 
and  does  not  otherwise  affect  him  injuriously.®     The  stipulation 

clerk  on  production  of  a  certificate  of  the  surety's  liability  was  limited  ta 
the  collector  of  the  sufficiency  of  the  $900,  though  the  decree  was  for  a 
sureties.  Ben.  Adm.  (2d.  ed.),  §  446.  greater  sum.  In  The  Wanata,95  U.  S. 
The  commissioner  appointed  by  the  600,  it  was  said  that  seasonable  pay- 
circuit  court  of  a  circuit  other  than  ment  of  the  sum  expressed  in  the  in- 
that  in  which  a  libel  is  pending,  can-  strument  was  all  that  was  to  be  required' 
not  authenticate  a  stipulation  in  that  at  the  hands  of  the  stipulators,  but 
proceeding  by  his  mere  certificate  that  that  if  they  neglected  to  fulfill  the 
the  proposed  stipulators  appeared  be-  terms  of  the  instrument,  and  the  suffer- 
fore  him  and  acknowleged  themselves  ing  party  was  driven  by  their  neglect 
bound,  etc.  Sawyer  v.  Oakman,  11  to  resort  to  legal  measures  to  recover 
Blatchf.  (U.  S.)  65'.  the  amount  to  satisfy  his   loss,   they 

1.  Ben.  Adm.  (2d  ed.),  (  489.  were  then,  like  the  delinquent  ship- 

2.  Bettys  Prac.  41 ;  Ben.  Adm.,  §  491.  owner,  liable  for    costs  and    interest 
8.  The  City  of  Hartford,  11  Fed.  Rep.  occasioned  by  their  neglect  and  contu- 

89.  macy. 

4.  Adm.  Rule  6.  7.  The  Detroit,   i   Brown  Adm.  141. 

6.  Adm.   Rule   11;    Ben.  Adm.   (2d  But  in  this  case   it  was   held  that   the 

ed.),  §  491.  illegality  of  such  action  will  be  waived) 

Other  matters  of  minor  importance  by  proceeding  in  the  trial  without  ob- 

touching    the  practice  in    respect  to  jection. 

stipulations  will  be  found  in  the  ad-  8.  Newell   v,   Norton,   3    Wall.   (U. 

miralty  rules  of    the   supreme  court,  S.)  257.     In  this  case  the  amendment  of 

and  in  those  of  the  various    district  the  libel  consisted  of  a  dismissal  there - 

courts.    Those  of  ^  the  supreme  court  of  as   to   a  pilot  and   retaining  it  as 

may  be  found  in  Ben.  Adm.   (2d  ed.),  against   the   vessel  and   the  master  or 

p.  367,  and  Henry's  Adm.  Jur.  &  Prac,  owner.    The  court,  by  Grier,  J.,  said  : 

p.  419.  "  It  has  been  objected  here  that  the  al- 

••  The  Ann  Caroline,  2  Wall.  (U.  S.)  lowance  of  the  amendment  was  injurious 

538;  The  Wanata,  95  U.  S.  600;  Brown  to  the  surety  in  the  bond  given  for  the 

I'.  Burrows,   2    Blatchf.   (U.   S.)   341 ;  property,  but  this  objection  was  with- 

Adm.  Rule  11.     In  the  case  first  cited,  out    foundation  as   their  liability   was 

the  libelant  sought  to  recover  from  the  neither      increased     nor     diminished, 

stipulators  the  full  value  of  the  vessel.  Every  person  bailing  such  property  is 

which  exceeded    the    amount  of    the  considered  as  holding  it  subject  to  all 

stipulation,  and  the  claim  was  denied  legal   dispositions    of   the  court.    The 

upon  the  ground  stated  in  the  text.    In  Harmony,    i  Gall.  (U.  S.)  123,  citing 

Brown  v.  Burrows,  2  Blatchf.  (U.  S.)  King  v.  Holland,  4  T.  R.  459." 

34^  the  stipulation  was  in  the  sum  of  9.  The  Brig  Antelope,  i  Ben.  (U.  S.) 

f<)oo,andwas  conditioned  to  pay  such  343.     In   this  case  the  libel  was  dis- 

sum  as  should  be  awarded  to  the  libel-  missed   by  default,  and   the  claimant^ 

ant  by  final  decree.    It  was  held  that  without  notice  to  the  libelant,  entered. 
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cannot  be  increased  in  the  appellate  court.*  In  the  absence  of 
evidence  to  the  contrary,  it  will  be  presumed  th?Lt  the  sureties  in 
a  stipulation  are  solvent  and  sufficient.*  In  a  libel  in  personam 
a  decree  against  the  debtor  will  be  a  lien  upon  his  real  estate,  in 
all  cases  where  the  judgment  of  a  state  court  would  be  given 
that  effect.  In  this  respect  decrees  in  admiralty  for  the  payment 
of  money  stand  upon  the  same  footing  as  decrees  in  equity.^ 
Notwithstanding  the  death  of  the  claimant,  a  decree  may  be 
entered  against  a  surviving  stipulator,*  without  calling  in  the  per- 

an  order  cancelling  the  stipulation  for  whether  a  decree  in  personam  in  ad  mi- 
costs  and   the  bond  given  on  the  dis-  ralt^  was  a  lien  on  the  real  estate  of 
charge  of  the    vessel,    but    thereafter  the  debtor,  was  examined  at  considera- 
agreed  to  open  the  default.    The  cause  ble  length  by  Mr.  Justice  Clifford,  who 
was  subsequently  noticed  for  hearing  by  arrived  at  the  conclusion  that  the  lien 
both  parties,  but  when  it  was  called  for  of  judgments    in    the    courts    of  the 
hearing  the  claimant's  proctor  stated  United  States,  in  general,  did  not  re- 
that  it  had  been  dismissed,  on  which  suit  from  any  direct  general  legislation 
the    libelant's    proctor  moved    to    set  of  Congress  on  the  subject,  and  that 
aside  the  decree  and  the  order  of  can-  under  the  Judiciary  Act  of  1789,  or- 
cellation.     On  the  hearing  of  this  mo-  daining  that  the  laws  of  the  several 
tion,  Blatchford,  J.,  said  that  the  claim-  states  shall  be  rules  of  decision  at  com- 
ant  by   his  conduct,   followed   by   his  mon  law  in  the  courts  of  the  United 
-noticing    the  cause    for    trial,   waived  States,    such    courts     had    uniformir 
the  decree  dismissing  the  libel  and  the  adopted  the  principles  of  state  policy 
order  of  cancellation,  and  continued :  and  jurisprudence   on   the  subject  of 
"  The  only  question  as  to  which  I  have  the   lien   of  judgments  so  far  as  the 
had   any  hesitation  has  been,  whether  same  were  applicable,  treating  them  as 
the  claimant  could  thus  practically  as-  rules  affecting   real   property  and  its 
sent  to  a  reinstatement  of  the  cause,  so  transmission,  whether    by  descent  or 
as  to  affect  the  sureties  in  the  stipula-  purchase ;  and  that  a  decree  in  admi- 
tion,  and  hold   them    to  their   liability  ralty  in  personam  for  the  payment  of 
after  the  dismissal   of   the    libel,   and  money  stood  upon  the  same  footing  as 
whether  the  court  could  now  vacate  the  a  summary  decree  in  a  federal  court  of 
decree  and  the  order  so  as  to  hold  the  equity,  and  consequently  became  a  lien 
sureties  still  liable  on  their  stipulation."  on  the  debtor's  real  estate.    Grier  and 
The  question  was  resolved  by  the  judge  Catron,  JJ.,  dissented  from  this  opin- 
in  the  affirmative,  upon  the  ground  that  ion,  holding  that  "  the  lien   of  judg- 
toall  intents  and  purposes  the  property  ments  was  a  rule  of  property  which  it 
affected  hy  the  stipulation  was  still  in  was  beyond  the  power  of  the  court  to 
court,  and  that  the  stipulation  was  to  be  establish.''     In  Cropsey  v.  Crandall,  2 
deemed  a  mere  substitute  for  the  thing  Blatchf.  (U.  S.)  41,  the  existence  of 
itself,  and  the   stipulators  liable  to  the  the  lien  was  recognized.     See  also  The 
exercise  of  all  those  authorities  on  the  Belgenland,  108  U.  S.  153. 
part  of  the  court  which  it  could  prop-  Execution  on  a  stipulation  may  issue 
erly   exercise  if  the   thing  itself  were  as  well  against  the  land  of  the  stipula- 
still  in  its  custody ;  and  that  it  was  not  tor    as    against    his    personal    effects, 
shown  that  the  sureties  would  be  af-  Rules  Supreme   Court  of  the  United 
fected  any  more  injuriously  than  sure-  States,    1862 ;  Cropsey  t'.  Crandall,  3 
ties  in  any  case  who  were  compelled  to  Blatchf.  (U.  S.)  341 ;  The  Kentucky.  4 
pay  the  debt  of  the  principal.  Blatchf.  (U.S.)  450.     See  also  Ward 

An  amendment  of  a  libel  by  adding  v.  Chamberlain,  2  Black  (U.  S.)  430' 

a  co-libelant  will  not  discharge  a  sure-  4.  The  James  A.  Wright,  10  Blatchf. 

ty   from   a  stipulation.      The    Maggie  (U.  S.)  iw).     In  this  case  the  claimant, 

Jones,  I  Flip.  (U.  S.)  635.  who  was  also  a  party  to  the  stipulation, 

1.  Houseman   v.   The   North   Caro-  died  before  final  decree  in  the  cause, 
lina,  15  Pet.  (U.  S.)  40.  The  court  by  Woodruff.  J.,  said :  '*The 

2.  The  Snap,  24  Fed.  Rep.  510.  point  first  to   be  considered   now  on 

3.  Ward    v.   Chamberlain,   2    Black  this  appeal,  urged  as  ground  for  revers- 
(U.  S.)  430.    In  this  case  the  question  ing  the  decree  of  the  district  court,  is 

570 


8tip«]fttioiii       STIPULA  TION  {IN  ADMIRALTY),  for  Cotti. 

sonal  representatives  of  the  decedent.  No  appeal  lies  from  any 
proceedings  upon  the  stipulation  after  final  decree  in  the  cause.* 
Married  women*  and  partners*  have  been  rejected  as  sureties  in 
a  stipulation. 

n.  Stifulatiohb  fob  Cobts. — A  stipulation  for  costs  may  be  re- 
quired of  the  defendant  in  libels  in  personam  at  the  discretion  of 
the  court  in  cases  where  no  bail  has  been  taken  and  no  attach- 
ment of  property  sued  out.* 

The  libelant,  in  personam  or  in  rem^  may  be  required  to  enter 
into  a  stipulation  to  pay  all  co^s  and  expenses  which  may  be 
awarded  against  him  by  final  decree  of  the  court,  or  on  appeal.* 

that  bj  the  death  of  the  claimant  the  laws,  and  a  final  decree  was  rendered 
■suit  abated,  and  that  it  was  error  to  directing  the  appraised  value  of  the 
proceed  therein  to  a  final  decree,  with-  vessel  to  be  paid  into  court.  No  appeal 
out  calling  in  the  representatives  of  the  was  taken  from  this  decision.    After- 
deceased.    On  that  subject,  I  must  fol-  wards  the  parties  to   the  stipulation 
low  the  declaration  of    the  supreme  given  for  the  appraised  value  filed  a 
court  in  Penhallow  v.  Doane,  3  Dall.  petition  in  the  cause,  praying  that  exe- 
(U.  S.)  53,  that,  in  proceedings  in  retn^  cution  on  the  stipulation  be  superseded, 
in  admiralty,  the  death  of  a  claimant  in  order  to  allow  them  an  opportunity 
does  not  abate  the  suit,  nor   render  a  to  comply  with  the   terms  of   an   af- 
subsequent  decree  therein  erroneous.  I  leged   remission  of  the   forfeiture   by 
■deem  it  unnecessary,  after  that  decla-  the   secretary  of    the  treasury.      De- 
ration,   to     discuss    the    question     at  fensive  allegations  were  filed  by  reve- 
length,  but  numerous  cases  relating  to  nue    ofBcers,    and  the     petition     was 
the  nature  of   such   proceeding^  and  dismissed.     In   dismissing    an   appeal 
their  conclusiveness  as  to  all  persons  from    this    decision,    Story,   }.,   said : 
who  do  not  intervene  for  the  protec-  '*The  final  decree  of  condemnation,  in 
tion  of  their  interest  in  the  rem  pro-  this   case,  was   rendered   at  the  May 
ceeded    against,  and    relating  to  the  term  of  the  district  court  of  1817,  and 
substituted  security  which,  when  a  dis-  for  want  of  a  claim,  and  no  appeal  was 
charge  of  the  attached  vessel  is  ob-  made,  or  indeed  could  under  such  cir- 
tained,  stands  in  court  in  lieu  thereof  cumstances  be  made  to  the  next  circuit 
tend  to  the  same  conclusion.   The  ves-  court.    That  decree,  then,  is  not  sub- 
sel  is  the  defendant.     All   the   world  ject  to  our  revision.     The  subsequent 
must  take  notice,  at  their  peril,  that  proceedings  upon  the  bond  for  the  ap- 
condemnation  is  sought.     All  having  praised  value,  and  the  issuing  of  the 
an  interest  may  intervene,  and  if,  by  execution,  were  but  incidents  of  the 
death,    or    otherwise,   an    interest    is  original  cause  to  enforce  the  decree  of 
transmitted  or  devolved  upon  persons  condemnation.     And  it  has  been  long 
not  previously  entitled  to  intervene,  it  since  settled   that  this   court  has  no 
is  for  them  to  protect  their  own  inter-  jurisdiction  over  the  proceedings  on 
est,  by  applying  to  the  court  for  that  the  bond,  which  is   but  an  admiralty 
purpose.    The  libelant  should   not  be  stipulation,  unless  it  has  possession  of 
affected  by  their  neglect    There  is  no  the  cause  to  which  it  belongs." 
more  reason  why  he  should  take  no-  8.  In   the  case  of  The   Antelope,  i 
tice  of  a  change  of  interest  than  that  Ben.  (U.  S.)  521,  the  libelants  objected 
he  should  originally  have   made   the  to  a  married  woman  as  a  surety  in  a 
owner  of  the  vessel  a  party  to  the  suit."  stipulation,  and  the  court  ordered  an- 

The  death  of  a  co-stipulator  will  not  other  surety  to  be  furnished, 

defeat  the  libelant's  right  to  summary  8.  In  England  partners  will  not  be 

judgment  against  the  survivor,  though  received   as  sureties  in   a    stipulation, 

the    libelant    has   not    exhausted    his  The  Corner,  B.  &  L.  Adm.  161. 

remedy  against  the  claimant.    The  C.  4.  Adm.  Rule  25. 

F.  Ackerman,  14  Blatchf.  (U.  S.)  360.  5.  This   statement  is    made  on   the 

I.  The  Hollen,  i  Mason  (U.S.)  431.  authority  of  Benedict's  Adm.  Prac,  § 

In  this  case  the  res  had  been  seized  for  494.     The  author  cities  **  Adm.  Rules 

■an  alleged    violation   of   the  revenue  3,  4,  10,   11,  25,  35,"  as  his  authority, 

571 


MpalattoBs      STIPULA  TION  {IN  ADMIRAL  TY).  te  Oom. 

This  is  the  equivalent  of  the  plaintiff's  **  security  for  costs,"  in 
the  common  law  practice. 

Seamen  and  poor  suitors  are  exempt  from  this  requirement, 
the  latter  being  permitted  to  give  a  "  juratory  caution,"  *  or  per- 
sonal  undertaking  for  the  costs. 

A  stipulation  to  pay  all  costs  and  expenses  may  also  be  re- 
quired of  the  claimant  in  a  proceeding  in  retn^    . 

but  investigation  shows  that  neither  in  A  seaman  will  not  be  entitled  to  his 

these,   nor  in   the    remainder    of    the'  exemption    from    the    rule    requiring 

admiralty  rules,  is  any  provision  made  security   for  costs     from   the  libelant, 

for  a  stipulation  for  costs  on  the  part  where  his  agreement  with  the  master 

of  a  libelant  in  personam.      The  au-  for  wages  was    made  outside  of  the 

thority  to  require  such  a  stipulation  may  shipping  articles.    The  Great  Britain, 

perhaps  be  derived  from  Rule  46,  which  Olc.  Adm.  i. 

declares  that  in  cases  not  provided  for  A  poor  libelant  will  not  be  required 
by  the  rules,  the  courts  may  regulate  to  give  the  juratory  caution,  unless  de- 
the  practice  "  in  such  manner  as  they  manded  by  the  defendant.  Polydorev. 
shall  deem  most  expedient  for  the  due  Prince,  Ware  (U.  S.)  402. 
administration  of  justice."  The  admi-  2.  Adm.  Rule  26.  The  term  "claim- 
ralty  rules  of  the  district  court  for  the  ant"  as  used  in  an  admiralty  proceeding 
southern  district  of  New  York  pro-  in  rem^  designates  the  person  asserting 
vide  that  the  libelant  shall  give  security  title  to  the  subject  of  the  suit  and 
for  costs.  Ben.  Adm.,  §  413.  is  analogous  to  "intervenoH'and  'inter- 
According  to  the  ancient  practice  of  pleading  party"  in  other  systems  of 
the  admiralty  the  plaintiff  was  required  procedure. 

to  find  surety  or  fide  jussores  for  the  If  the  stipulation  for  costs  given  by  a 
prosecution  of  the  suit  or  payment  of  claimant  be  worthless,  the  obligors  in 
defendant's  costs.  Gierke's  Praxis,  tit.  release  bonds  taken  by  the  marshal 
14;  but  this  is  not  now  required  except  may  be  made  liable  for  costs,  if  the  de- 
in  a  case  of  non-residents,  and  not  cree  against  the  claimant  does  not  ex- 
then  if  the  defendant  has  arrested  suffi-  ceed  the  penalty  of  the  release  bond, 
cient  property  of  the  plaintiff  in  another  The  Madgie,  31  Fed.  Rep.  926. 
suit.  The  Sophie,  1  W.  Rob.  326;  The  Where  the  owners  of  a  vessel  appear 
Volant,  I  W.  Rob.  383;  The  Franzet  and  contest  a  suit  in  rem  Mr.  Par- 
Elize,  Lush.  Adm.  377;  The  Wild  sons  considers  that  they  are  personally 
Ranger,  Lush.  Adm.  553.  liable  for  the  costs,  when  the  damages 
A  foreign  plaintiff  suing  in  rem  will  and  costs  are  greater  than  the  stipula- 
not  be  required  to  give  security  for  tion,  on  the  ground  that  by  appear- 
damages  in  case  of  the  wrongful  ar-  ing  they  submit  to  the  jurisdiction  of 
rest  of  the  vessel.  The  D.  H.  Peri,  the  court.  2  Parsons  Adm.  413.  Com' 
Lush.  Adm.  543;  The  Mary,  L.  R.,  i  pare  The  Temiscouata,  2  Spinks  208; 
Adm.  335.  The  Nostra  Signora  del  Carmine,  i 
1.  The  Phoenix,  36  Fed.  Rep.  272;  Spinks  303;  The  Mellona,  6  Notes  of 
Bradford  v.  Bradford,  2  Flip.  (U.  S.)  Cas.  62. 

281;  Polydore  v.  Prince,  Ware  (U.  S.)  A  claimant  is  liable  for  costs  as- 
402 ;  Thomas  v.  Thorwegan,  27  Fed.  magister  litis^  whether  he  execute  a 
Rep.  400.  The  same  privilege  is  some-  stipulation  or  not.  In  re  Stover,  i 
times  extended  to  the  defendant  when  Curt.  (U.  S.)  201. 
he  is  unable  to  give  bail.  Ben.  Adm.  If  a  delay  of  an  action  is  caused  or 
(2d  ed.),  §  502.  The  "juratory  caution"  procured  by  the  libelant,  an  increased 
or  security  by  oath,  appears  to  be  the  stipulation  for  costs  should  not  be  re- 
equivalent  of  "personal  recognizance"  quired  from  the  claimant.  The  Lau- 
in  other  jurisdictions.  rens.  Abb.  Adm.  302. 

As  a  general  rule  seamen  will  not  be  A   representative  of  the  owner,  by 

required   to  give  security  for  costs  as  taking  part  in  the  suit  as  an  intervener, 

libelants.    2  Parsons  Adnii.  417.    Other-  makes  himself  liable  for  the  payment  of 

wise,  if  it  appear  that  they  are  able  to  costs  though  he  is  not  a  party  to  the 

give  security.     Wheatley  v,  Hotchkiss,  stipulation.    In  re  Stover,  i  Curt.  (U. 

I  Sprague  (U.  S.)  225.  S.)  201. 
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The  rule  requiring  a  party  to  give  security  for  costs  may  be 
waived  by  the  other  party  at  pleasure.* 

nL  8TIPVLATI0K8  FOB  C09I8  AVD  Daicaoeb.— The  only  instance 
in  which  a  stipulation  to  pay  damages,  in  addition  to  costs  and 
expenses,  is  required,  is  that  of  an  intervenor.  He  must  file  a 
stipulation  ''  to  pay  all  such  costs  and  expenses  and  damages  as 
shall  be  awarded  by  the  court  "  on  final  decree  or  on  appeal.* 

IV.  To  Apfeab  ahb  Abide  ob  Pat  BECBEB.^-This  is  a  stipulation 

required  in  the  first  instance  of  the  defendant  in  a  suit  i^« /^r- 
sanam  in  which  a  simple  warrant  of  arrest  issues.^  It  is  the 
equivalent  of  bail  taken  in  a  suit  at  common  law  begun  by  the 
writ  of  capias  ad  respondendum.  Summary  process  of  execution 
may  be  issued  on  this  stipulation  to  enforce  the  final  decree  of 
the  court,  or  the  decree  on  appeal.* 

1.  Polydorc  v.  Prince,  Ware  (U.  S.)  stood  by  this,  that  a  stipulation  is  the 

402.  equivalent  of  a  confession  of  judgment, 

3.  Adm.  Rule  34.  or  a  "  judgment  note  "  upon  which  exe- 

3.  Adm.  Rule  3.  cution  may   issue   against  the  obligor 

Occasions  for  applying  this  provision  without   a    preliminary    proceeding  of 

are   limited  by   Adm.   Rule  48,  which  some    kind   affording   him   an   oppor- 

provides  that  bail  shall  be  required  of  tunity  of  defense.     It  appears  from  the 

the  defendants  only  in  cases  where  it  case  of  The  Baltic,  B.  &  H.  Adm.  149, 

might  be  required  by  the  laws  of  the  that  in  the  case  of  a  stipulation  for  costs 

state  where  the  arrest  is  made,  upon  (and,  presumably,  in  the  case  of  other 

similar    or    analogous     process,     and  stipulations)  payment  may  be  enforced 

abolishes  imprisonment  for  debt  in  all  by  motion  in  open  court,  after  demand, 

cases  where,  by  the  laws  of  the  state  in  without  further  notice ;  or  upon  petition 

which  the  court  is  held,  imprisonment  filed  and  notice  served  upon  the  stipu- 

for  debt  has  been  abolished.  lator,  with  this  qualification  that  in  the 

A  court  of  admiralty  will   be  gov-  proceeding  by  motion  without   notice 

erned    by   equitable  considerations   in  a  conditional  decree  only  can  be  ren- 

holding  a  respondent  to  bi^il;  so  held  dered  against  the  stipulator, 

in  a  case  where  the  respondent  was  ar-  A  court  of  admiralty  has  jurisdiction 

rested   in   a  foreign  suit  for   a   small  over  the  sureties  in  a  stipulation,  they 

amount  already    in   litigation    in    (he  being  quasi  parties  to  the  proceeding  in 

state  where  they  dwelt;  and   the   re-  which  it  is  given,  and  may  enforce  the 

spondent  was  accordingly  discharged,  same  by  monition,  attachment,  or  exe- 

Martin  v.  Walker,  Abb.  Adm.  579.  cution.     The  Alligator,  i   Gall.  (U.  S.) 

By    process    of    imprisonment,    the  145;  The  Hollen,  i    Mason  (U.  S.)  431; 

defendant  cannot  be  compelled  to  enter  The    Flora,   i    Hag.    Adm.    298.     Ex 

stipulations  in  a  suit  wherein  he  is  not  parte  Warden,  13  W.  N.  C.  (Pa.)  195. 

liable  to  rearrest.     Louisiana  Ins.  Co.  It  is  not  the  practice  in  admiralty  to 

"'.  Nickerson,  2  Low.  (U.  S.)  310.  obtain  a  monition,  that  is,  bring  an  ac- 

In  suits  commenced   by   warrant  of  tion  against  the  principal  in  a  stipula- 

^rrest,  the  stipulators  cannot,  like  ordi-  tion,   but  to   issue    execution   at  once 

nary  bail,  surrender  their    principal ;  against  him  and  his  sureties.     Gardner 

thej  are  liable  to  any  sum  which  may  v.   Isaacson,    Abb.    Adm.  141 ;    In  re 

be  awarded  against  "them  by  final  de-  Snow,  2  Curt.  (U.  S.)  485;  Gaines  f. 

cree.    Holmes  v.  Dodge,  Abb.   Adm.  Travis,   Abb.   Adm.    422 ;    Holmes  v, 

60;  Gaines  v.  Travis,  Abb.  Adm.  423;  Dodge,  Abb.  Adm.  60. 

^»  re  Snow,  2  Curt.  (U.  S.)  485.  Bail,  or  stipulators,  in  admiralty  are 

While  a  court  of  admiralty   cannot  treated  as  principals,  and  it  is  not  neces- 

talie  a  recognizance,    it   may    take  a  sary  to  proceed  against  them  by  suit 

stipulation  in  the  nature  of  a  recogni-  independent  of  that  in  which  the  stipu- 

*ance,  conditioned  to  appear,  or  to  per-  lation  is  given.     The  Alligator,  i  Gall. 

form  a  decree.    Respublica  v,  Lacaze,  (U.  S.)  145;  Betts  v,  Hancock,  i  Salk. 

aDall.  (U.  S.)  118.  33. 

1  Adm.  Rule  3.    It  is  not  under-  The   fact  that  a   party  takes  out  a 
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V.  To  Abide  OB  Pat  Decbse. — This  stipulation  is  required  in  all 
suits  in  personam  where  the  personal  effects  of  the  defendant 
have  been  attached,  and  the  defendant  moves  for  a  dissolution  of 
the  attachment.*  Summarj'  process  of  execution  may  be  issued 
upon  this  stipulation,  also  to  enforce  the  decree  of  the  court  * 

VI.  Fob  Value. — This  is  a  stipulation  entered  into  by  the 
claimant  of  the  ship  or  goods  which  have  been  taken  into  cus- 
tody pending  a  proceeding  in  rem^  in  order  to  regain  possession  of 
them  before  the  suit  is  determined.®     An  appraisement  of  the 

Ji.  fa.  on  a  stipulation  in  the  first  in-         In  Stratton  t*.  Jarvis,  8  Pet  (U.S.) 4. 

stance  without  success,  will  not  affect  it  was   held  that  if  there  be    several, 

his  right  to  resort  to  a  ca,  sa,  or  to  an  owners  of  the  subject  of  the  libel,  r./.. 

attachment.   The  Delaware,  Olc.  Adm.  a  cargo  of  merchandise  consigned  to 

240.  different  persons,  there  must  be  sep- 

1.  Adm.  Rule  4.  arate  claims  and  answers,  and  from  this 
Payment  of  a  decree  by   stipulators  an  author  deduces  the  rule  that  in  such 

cannot  be  enforced  by  process  of  im-  case  there  must  be  separate  stipula- 

prisonment  in  a  state  where  imprison-  tions.     Parsons  Shipping  and  Adm.,  p. 

ment  for  debt  has  been  abolished  ;  nor  407. 

by  sequestration  of  property,   nor  by  A   stipulation  taken  in  pursuance  of 

process    of    contempt.    The    Blanche  the  U.S.  Rev.   Stat.,  f  941,  providing 

Page,  16  Blatchf.    (U.  S.)  i;  The  Ken-  that  in  a  case  of  libel  i«  rem  the  mar- 

tucky,  4  Blatchf.  (U.  S.)  448;   5  U.  S.  shal  may   discharge  the    property  on 

Stat*,  at  Large  321.  receiving  from  the  claimant  a  stipula- 

2.  Adm.  Rule  4.  tion  in  double  the  amount  claimed  by 
8.  Adm.   Rules    10,    11;    The  G.  G.  libelant,  is  the  equivalent  of  a  stipula- 

King,  16  Fed.  Rep.  921.     One  of  the  tion  executed   by  the  claimant  under 

distinctive  features   of  admiralty  pro-  Admiralty  Rule  34.     The  Oregon,  45 

cedure  is  that  by  which  the  vessel,  or  res  Fed.  Rep.  62. 

inrespectof  which  a  liability  is  asserted,  The  owner  or  claimant  need  give 
is  subjected  to  the  demands  of  the  libel-  security  to  pay  only  what  the  libelant 
ant,  without  process  of  any  kind  against  may  recover,  leaving  other  persons  to 
the  owners.  The  J.  W.  French,  13  assert  their  demands  by  a  new  pro- 
Fed.  Rep.  916.  These,  or  their  rep-  ceeding  in  rem,  after  the  discharge^ 
resentatives  (/»  re  Stover,  i  Curt.(U.  The  owner  retakes  her  liable  to  all  the 
S.)  201),  may,  if  they  choose,  make  liens  attaching  on  her.  The  Langdon. 
themselves  parties  to  the  proceeding  Cheves,  2  Mason  (U.  S.)  59. 
by  petition,  being  then  designated  as  In  a  libel  in  rem  for  damages  rcsult- 
"  claimants,'*  or  persons  asserting  title  ing  from  a  collision,  if  the  losses  ex- 
to  the  vessel  in  custody,  and  upon  ex-*  ceed  the  value  of  the  vessel  and  freight, 
ecuting  a  stipulation  for  her  appraised  the  claimants  (owners)  will  be  pcr- 
value  are  allowed  to  enter  again  into  mitted  to  file  a  -stipulation  in  the- 
possession.  Maritime  law  gives  a  lien  appraised  value  of  the  vessel  and 
on  the  vessel  for  all  claims  against  her  freight,  for  the  benefit  of  all  persons 
growing  out  of  contracts  or  torts,  entitled  to  liens  upon  her  for  losses 
whence  arises  the  proceeding  in  rem,  resulting  from  the  collision ;  and  on 
which  is  the  appropriate  mode  of  en-  the  filing  of  such  stipulation  the  owners 
forcing  a  lien,  or  jus  in  re,  Henry  will  be  discharged  from  all  liability 
Adm,  Prac,  §  41  ei seq.  arising  out  of  the  collision.    The  City 

In  a  proceeding  in  rem,  a  personal  of  Norwich,  i  Ben.  (U.  S.)  89. 

judgmentorexecutionagainst  the  prop-  Where  the  owner  contests  the  liability 

erty  of  claimants  who  defended,  but  of  the  ship  for  losses,  his  stipulation  for 

were  not  parties  to  the  stipulation,  can-  costs  must  include  the  fees  of  the  clerk, 

not  be  had ;  the  only   remedy  against  marshal,  proctors,  and   others,  but  not 

them  is  by  a  separate  suit  in  personam,  the  clerk's  commission,  which  is  pay- 

The  Zodiac,  5  Fed.  Rep.  220;  Atlantic  able  whether  he  contests  or  not.    The 

Mut.  Ins.  Co.  V.Alexandre,    16    Fed.  Vernon,  36  Fed.  Rep.  113. 

Rep.  279;  U.  S.  t'.  Ames,  99  U.S.  35;  If   claimants   incur   an   unnecessary 

The  Gran  Para,  10  Wheat.  (U.S.)  497.  expense     in    finding     stipulators    for 

574 


nt  TaliM.         STIPULA  TION  {IN  ADMIRAL  TV).        For  Valne. 

property  is  provided  for,  and  the  stipulation  is  usually  condi- 
tioned to  pay  such  appraised  value, — whence  its  technical  name 
"  for  value ; "  but  it  must  be  in  such  sum  as  the  court  shall 
direct.*  This  procedure  is  fclosely  analogous  to  that  by  which, 
in  other  jurisdictions,  the  defendant   regains  possession  of  his 

property  in  replevin  or  detinue.  Such  a  stipulation  is  deemed  a 
substitute  for  the  thing  itself.* 

the    full   amount  of  an  exorbitant  de-  of  this   rule.      Adm.  34.    U.  S.  v.  The 

mand  contained  in  the   libel,  without  Lion,  i  Sprague  (U.  S.)  399. 

an  effort  to  obtain  a  discharge  of  the  1.  Adm.  Rules    10,  11;    The  Cargo 

ves^sel    on  a  proper    stipulation,  the}'  ex  Venus,  L.  R.,  i  Adm.  50,  an  English 

will  not  be  entitled  to  set  off  the  com-  case,  in  which  the  court  held  that  an 

pensation  paid   the  stipulators   against  appraisement  of  the  property  was  con- 

the  libelant's  damages.      The  Stelvio,  elusive,  and  that  the  owner  could  not 

30  Fed.  Rep.  509;  The  Indiana,  22  Fed.  be  discharged  by  payment  of  what  he 

Rep.  925.  realized  from  the  sale  of  the  property. 

The  respondent  in   a  cross-libel   t'n  See  also  The  Wanata,  105  U.  S.  600; 

rem  may  be   required  to  give  security.  The  Hope,  i  W.  Rob.  155. 

though  the  vessel  has  not  been  bonded  The  stipulation  is  to  be  considered  a 

in  the  original  libel,  but   is  still  in  cus-  security    not    for   the    amount    of  the 

tody,  and  though  the  original  libelant  claim  of  the  libelant,  but  simply  for  the 

hag  not  given  security  in   his  action,  value  of  the  property  arrested,  to  the 

The    Empresa   Maritima  a    Vapor  v.  extent  of  the  claim  and  costs  of  suit,  if 

North,  etc..  Steam    Nav.  Co.,  16  Fed.  any,  beyond   the   preliminary  stipula- 

Rep.  502.  tion.    Clifford,  J.,  in  U.  S.  v.  Ames,  99 

The  United  States  government  can- •  U.    S.  35,   citing'   Williams   &   Bruce 

not  have  the  res  discharged  from  arrest  Prac.  270.     In  a  recent  work  this  case 

by  giving  a  stipulation    for  value  in  a  is  cited  as  authority  for  the  proposition 

proceeding  in   a  district  court  in  ad-  that  a  stipulation  given  to  discharge  a 

miralty  to  enforce  a   lien  on  a  vessel  vessel    from    arrest    must    be    in     an 

given  by  a  state   law ;   such  a  case  is  amount  sufficient  to  secure  the  claim 

not  within  Rev.  St.  U.  S.,  ^  3753,  which  for    which    the    vessel    was    arrested, 

provides    for    replevying    government  Henry*8  Adm.  Jur.  &  Proc,  §  134. 

property  taken  "  in  a  judicial  proceed-  2.  The  Palmyra,  13  Wheat.  (U.  S.)  i. 

ing  under  the  laws  of  any  state."    The  Here   it   was  objected   that  the  court 

Revenue  Cutter,  4  Saw^'.  (U.  S.)  136.  could  not  reinstate  an  appeal  in  a  libel 

Where  several  libels  are  filed  against  suit  in  which   the   res   had   been  de- 

a  vessel  to  recover  amounts   exceeding  livered  to  the  claimant  on  stipulation 

her  value,  the  amount  of  the   freight  in  the  court  below,  without  prejudicing 

cannot  be  included  in  the  stipulation  the  rights  of  the  sureties  in  the  stipula- 

for  value  required  of  the  owners.     The  tion.      Story,  J.,  after  observing  that 

Vivid,  3  Ben.  (U.  S.)  397.  the  court  could  not  concur  in  the  ob- 

The  court  may  permit  astipulation  jection,     continued:       "Whenever     a 

to  be  given  to  satisfy  a  decree,  reserv-  stipulation   is   taken   in   an    admiralty 

ing  at  the  same  time  for  the  stipulator  suit,  for  the  property  subjected  to  legal 

the  right  to  deny   the   legality   of  the  process  and  condemnation,  the  stipula^ 

marshal's  custody  and  to  ask  for  relief  tion   is   deemed  a  mere  substitute  for 

from  the  stipulation.    The   Roslyn,  9  the    thing  itself,  and    the    stipulators 

Ben.  (U.S.)  119.  liable  to  the  exercise  of  all  those  au- 

A    stipulation     given    upon    simple  thorities  on  the  part  of  the  court  which 

notice  of  the  filing  of  a  libel  is  valid,  it  could  properly  exercise  if  the  thing 

though  the  vessel   sought  to   be  pro-  itself  were  still  in  its  custody.    This  is 

cceded  against  is  not  and  never  was  in  the  known  course  of  the  admiralty.     It 

custody.      The   Roslyn,  9  Ben.  (U.  S.}  is  quite  a  different  question,   whether 

"9-  the  court  will,  in  particular  cases,  exer- 

Owners  who  are  too  poor  to  give  a  cise  its  authority,  where  sureties  on  the 

stipulation,  who  make  affidavit  of  that  'stipulation  may  be  affected  injuriously, 

fact,  and  that  they  have  a  good  defense.  That  is  a  subject  addressed  to  its  sound 

will  be  excused  from  the  requirement  discretion.     In  the  present  case,  there 
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A  vessel  will  not  be  released  on  stipulation  by  the  claimant, 
when  the  object  of  the  libel  is  to  determine  the  right  of  posses- 
sion to  the  vessel ;  *  nor  where  such  discharge  would  defeat  the 
very  object  of  the  suit ;  for  example,  to  enforce  a  seizure  under 
the  neutrality  laws ;  *  nor,  in  a  salvage  proceeding  in  rem^  will 
ship  or  cargo  be  delivered  on  stipulation  to  the  claimants,  where 
it  is  apparent  that  a  proportion,  not  a  specific  or  gross  sum,  should 
be  allowed  as  salvage ;  nor,  as  matter  of  right,  is  the  cargo  deliv- 
erable in  case  of  its  liability  to  deteriorate  or  perish,  or  the  ship, 
if  liable  to  be  injured  by  delay  incident  to  the  suit,  the  proper 
course  in  such  case  being  to  apply  to  the  court  for  a  sale.* 

was  no  ground  for  surprise  or  injury  to  the  great  majority   of  cases  svits  are 

the  stipulators,  or,  indeed,  to  any  party  brought,  and  the  arrest  of  the  tessel  is 

in  interest.     If  there  had  been  no  final  made,  for  the  purpose  only  of  securing 

award  of  damages,  the  cause  would  not  payment  of  some  pecuniary  demand, 

have  been  properly  before  this  court,  In  such  cases  the  object  of  the  suit  will 

and   the  appeal   itself,  being  a  nullity,  be  fully  secured  by  permitting  a  good 

would  have  left  the  cause  still  in  the  bond,  with  sureties,  to  be  substituted  as 

circuit  court.     But  as  such  an  award  security  in  place  of  the  vessel  during 

was   made,  the  appeal   was   rightfully  the   pendency    of   the    litigation;  and 

made;  a*nd   the  dismissal,  being  solely  thereby  not  only  is  the  great  expense 

for  a  defect  of  jurisdiction  apparent  on  of  keeping  the  vessel  in  custody  for  a 

the  record,  and   founded  on  a  mistake,  considerable    period   avoided,  but    the 

constituted    no   bar   to  a   new    appeal,  vessel  is  also  allowed  in  the  meantime 

even  if  a  general  dismissal  might."  '  to  be  engaged   in  the  pursuit  of  com- 

In  U.  S.  V.  Ames,  99  U.  S.  35,  it  was  merce.     Rule  11  is  clearly  designed  for 

held  that  where  property  is  seized  in  this  purpose.     It  is  not  in  form  impera* 

admiralty,   as  forfeited,  and  a  bond  is  tive  in  all  cases  of  the  arrest  of  vessels, 

given  by  its  claimant  for  its   return  to  but  provides  only  that  the  vessel  *  way ' 

him,  such  bond  becomes  the  substitute  be  delivered,  etc.,  thus  leaving  to  the 

for  the  property ;  and  in  case  the  prop-  court  a  discretion  which  may  be  rightly 

erty  is  condemned,  the  remedy  is  trans-  exercised  under  peculiar  circumstances; 

ferred  from  the  property  to  the  bond,  and,  as  it  seems  to  me,  the  rule  clearly 

The  question,  whether  a  case  is  made  should   not  be   applied   in  those  cases 

for  the  recall  of  property  released  un-  where  the  object  of  the  suit  is  not  the 

der  bond  in  such  a  case,  must  be  deter-  enforcement  of   any    money   demand, 

mined    by   the    courts    empowered    to  nor  to  secure  any  pay  ment  of  damages, 

hear  and  determine  the  matter  in  con-  but  to  take  possession  of  and  forfeit  the 

troversy  in  the  pending  suit.  vessel  herself,  in  order  to  prevent  her 

1.  Henry's  Adm.  Proc,  §  124,  citing  departure  upon  an  unlawful  expedition, 
Muir  V.  The  Brisk,  4  Ben.  (U.  S.)  252  ;  in  violation  of  the  neutrality  laws  of  the 
The  John,  2  Hag.  Adm.  305.  United  States.  Such,  by  the  statements 

2.  The  Mary  N.  Hogan,  17  Fed.  of  the  libel,  appears  to  be  the  sole 
Rep.  813.  The  following  extract  fronrt  object  of  this  suit;  and  to  permit  the 
the  opinion  of  Brown,  J.,  in  this  case,  is  vessel,  as  soon  as  arrested,  to  be  bonded 
pertinent  and  instructive :  "  The  ap-  by  the  v^ry  persons  alleged  to  be  en- 
pointment  of  appraisers  and  the  bond-  gaged  in  this  unlawful  expedition,  and 
ingof  the  vessel  are  claimed  under  Rule  bonded  presumably  for  the  purpose 
II  of  the  Supreme  Court  Rules  in  Ad-  of  immediateh'  prosecuting  it,  would 
miralty,  which  provides  that  *  where  be  to  facilitate  in  the  most  direct 
any  ship  shall  be  arrested,  the  same  manner  the  unlawful  expedition,  and 
fnay,  upon  the  application  of  the  claim-  would  practically  defeat  the  whole  ob- 
ant,  be  delivered  to  him  upon  due  ap-  ject  of  the  suit,  and  render  the  govern- 
praisement  to  be  had  under  the  direc-  ment  powerless  by  legal  proceedings  to 
tion  of  the  court,  upon  the  claimant's  prevent  the  violation  of  its  intemation- 
depositing  in  court  so  much  money  as'  al  obligations." 

the  court  shall  order,  or  upon  his  giv-        8.  The  Nathaniel  Hooper,  3  Sumn. 
ing  stipulation  with  sureties,'  etc.     In     (U.  S.)  542. 
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As  a  general  rule  a  vessel  which  has  been  discharged  on  stipu- 
lation  for  value,  cannot  be  rearrested  for  the  same  cause  of  action.* 

Stipulators  are  liable  for  interest  upon  the  stipulated  sum,  only 
in  case  of  default  in  complying  with  the  terms  of  the  stipulation.* 
The  amount  of  the  stipulation  being  fixed,  the  surety  cannot  be 

1.  If  a  vessel  has  once  been  discharged  be  rearrested  to  answer  other  claims 
on  stipulation,  and  the  libel  discon-  if  necessary  for  the  purposes  of  justice/' 
linued  and  costs  paid,  it  cannot  be  re-  Citing-  The  Gran  Para,  lo  Wheat.  (U. 
arrested  for  the  same  cause  of  action.  S.)  497.  The  proposition  of  the  text 
The  Wm.  Murtagh,  17  Fed.  Rep.  259;  is  doubtless  true,  but  the  case  cited 
The  Nahor,  9  Fed.  Rep.  213;  The  supports  the  text  only  by  way  of  re- 
Union,  4  Blatchf.  (U.  S.)  90;  The  mote  inference.  A  quantity  of  bullion 
White  Squall,  4  Blatch.  (U.  S.)  103;  had  been  taken  into  custody  on  a  libel 
The  Thales,  3  Ben.  (U.  S.)  327;  Home  and  afterwards  released  to  a  claimant 
Ins.  Co.  V,  The  Keokuk,  Chic.  Leg*  N.  on  a  stipulation  executed  for  his  bene- 
249.  See  also  The  Kalamazoo,  9  Kng.  fit,  to  which  he  was  not  a  party.  A 
L.  &  Eq.  557;  The  Hope,  i  W.  Rob.  decree  of  restitution  was  passed  by  the 
154;  The  Volant,  i  W.  Rob.  383;  15  supreme  court  on  appeal  from  the 
Law  Reporter  563.  court  below,  and   it  was  held  that  it 

No  right  of  subrogation  exists  on  be-  being  necessary  to  retake  the  property 

half  of  a  stipulator  when  he  discharges  into   the    custody  of    the    court,   the 

a  decree  against  the  claimant;  he  can-  proper  process   against  the   claimant 

not  rearrest  a  vessel  «s   security  for  the  was  a  monition  and  not  an  execution 

liability  of   the   claimant    to    him    as  on  the  stipulation  ;  he  not  being  a  party 

surety.    The  Robertson,  8  Biss.  (U.  S.)  to   the  stipulation.     No  question  ap- 

180;  Roberts  v.  The  Huntsville,  3  Wood  pears  to  have  been  made  as  to  the  right 

(U.  S.)  386.  to  retake  the  property. 

If  a  vessel   has  been   discharged  by  Upon  the  death  or  insolvency  of  the 

mistake,  or  through  fraud  or  improvi-  sureties  in  the  stipulation  for  value, 

dence,  the  court  may,  on   application,  the  court  may  order  a  new  stipulation 

within  a  reasonable   time,  order  a  re-  to  be  executed.     The  Virgo,  13  Blatchf. 

arrest.    The  Union,  4  Blatchf.  (U.  S.)  (U.  S.)  255;  The  City  of  Hartford,  11 

90;  The  Virgo,  13  Blatchf.  (U.  S.)  255;  Fed.  Rep.  Sig. 

The  Hero,   B.   &  L.   Adm.   447;  The  2.  The  Sidney,   47   Fed.   Rep.   260; 

Duchess  de   Brabant,    Swabey    Adm.  citing  Brown  v.  Burrows,  2   Blatchf. 

264;  The  Flora,  L.  R.,  I  Adm.  45.  (U.    S.)   340;    The   Ann   Caroline,   2 

If  the  rights   of  third  parties   have  Wall.    (U.   S.)    538;     The   Webb,    14 

intervened,   the   rearrest    will    not    be  Wall.  (U.  S.)  406.    Contra,  The   Belle, 

ordered.    Henry's  Adm.  Jur.  &  Proc.  5  Ben.  (U.  S.)  57.     In  the  Wanata,  95 

349^  citing   The    Virgo,    13    Blatchf.  U.  S.  600,  Clifford,   T.,  said:  '*Stipu- 

(U.  S.)   255;    The    White    Squall,    4  lators,  like  sureties,  where  the  stipula- 

Blatchf.  (U.  S.)    103;   The  Thales,  10  tion  is  for  a  definite  sum,  are  bound  to 

Blatchf.  (U.  S.)  204;  The  City  of  Hart-  make  good  the  liability  or  default  of 

ford,  1 1  Fed.  Rep.  8i9.  the   principal  to  the  amount  of    the 

In  England,  it  has  been  held  that  if  stipulation,  but  they  cannot  be  held  to 

a  vessel  be  arrested  and  delivered  up  any  greater  sum    unless  they  them- 

on  bail,  and  judgment  be  given  in  a  selves  have  been  guilty  of  default,  in 

greater   sum  than  the  bail,  the  court  which  case  they  may  be  held  liable  for 

■will  not  direct  a  rearrest  of  the  vessel,  costs  and  interest,  by  the  way  of  dam- 

The  Kalamazoo,  9  Eng.  L.  &  Eq.  557;  ages,  to  the  extent  that  the  same  have 

The  Wild  Ranger,  i  B.  &  L.  Adm.  84.  arisen  from  the  breach  of  their  duty  to 

Compare  La    Tourette  v.    Burton,    i  comply  with  the  terms  of  their  stipula- 

Wall.  (U.  S.)  43.     But  the  court  may  tion.     Where  the  stipulation  or  bond 

at  any  time  before  judgment  allow  an  is  given  for  the  value  of  the  ship,  the 

amendment  of  the  libel,  and  rearrest  obligation  of  the  stipulator  is  that  he 

of  the  vessel.   The  Hero,  B.  &  L.  Adm.  pay  into  court  the  sum  ascertained  as 

447-  the  value.  Benedict  Adm.  (2d  ed.)  294; 

In  Ben.  Adm.,  p.  265,  §  407,  it  is  said  :  Dunlap  Adm.  174;  Lane  v.  Townsend, 

That  a  vessel  which  has  been  delivered  i  Ware.  ( U.  S.)  289." 

lo  the  claimant  on   stipulation,    may  An  agent  >Yho  executes  a  stipulation 
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compelled  to  pay  more  than  that  amount,  though  the  stipulation 

be  conditioned  to  pay  such  sum  as  shall  be  awarded  by  the  final 
decree.*     Nor  can  the  stipulation  be  reduced  in  amount  if  it  was 

forvalue,  and  who  appears  and  defends  Stat,  at  L.  i8i;    2  Conk.  Adm.  94,  97, 

a  suit,  is  liable  for  interest  on  the  slip-  Adm.  Rules  26.  34.     Suit  in  this  case 

ulation   from    the   time    it    was   filed,  was  in  retn^  and   consequently  the  ves- 

Brown,  J.,  in  The  Maggie  M.,  33  Fed.  sel,  when  arrested,  was  in  contemplation 

Rep.  591 ;  citing  The    Stover,  i   Curt,  of  law  in  the  possession  of  the  court. 

(U.  S!)    201;    The    Wanata,  95    U.  S.  But  the  practice  is,  where  the  claimant 

612;  The  Maggie  }.  Smith,  123  U.S.  desires  to  gain  the  possession,  to  allov 

356.  the  value  of  the  same  to  be  ascertained; 

Where  a   stipulation  for  value   re-  and  when  that  is  done  according  to  law, 

cites  that  it  was  *'  entered  into  pursu-  the  claimant  may  file  a  stipulation  for 

ant  to  the   rules  and   practices  of  the  that  amount  in  the  place  of  the  vessel. 

court."  the  rules  of  the  court  will  be  When  the  claimant  desires  to  secure 

held  a  part  of  the  stipulation  so  that  a  the   possession  of  the   vessel,  he  mav 

libelant,  being  entitled  to  interest  un-  apply  to  the  court  for  an  appraisement, 

der  the   rules   of   the  court,   may  be  or  if  the  parties   agree  upon  a  sum  as 

allowed  interest  on  the  value  recovered  the  value,  the  court  may   adopt  that 

from  the  date  of  the  stipulation.    The  sum,  and  accept  a  stipulation  for  that 

Belle,  5  Ben.  (U.  S.)  57,  </iJ//«^^i^A/»^  amount.     Parties   in   this   case  agreed 

The   Ann   Caroline,  2    Wall.   (U.  S.)  that  the  value  of  the  vessel  was  $5,000, 

538.     See  The   Sydney,  47  Fed.   Rep.  and   thereupon   the    court  accepted  a 

262,   where  the   court  adverts   to  this  stipulation   for  th*at   amount,  and  the 

case   in  language  from   which   disap-  vessel  was  delivered  to  the  claimants, 

proval  may  be  inferred.  Adm.  Rule  11;  2  Conk.  Adm.  96;  Lane 

1.  Brown r.  Burrows, 2  Blatchf.  (U.S.)  x\   Townsend,    i    Ware    (U.   S.)   300. 

340;  The  William    H.  Webb,  14  Wall.  Obligation  of  a  stipulator  is  the  same  as 

(U.  S.)  406.  that  of  a  surety,  and  consequently  his 

The      following      observations      by  liability  is   limited    by  the  terms  of  his 
Clifford,  J.,   in    the    Ann    Caroline,   2  contract.     Whenever  the  obligation  of 
Wall.  (U.  S.)  538,  elucidating  this  point,  the  stipulator    is    for  a  definite   sum 
are  also  valuable  as  a  resume   of  the  named   in   the  stipulation,   the  surety 
procedure  on  the  part   of  the  claimant  stipulating  to  pay  that  sum  cannot  be 
desiring  to  obtain  possession  of  the  ship:  compelled     to    pay    more    than    that 
**  Libelant  insists   that   he    is    entitled  amount.     Brown  v.  Burrows,  2  Blatchf. 
to  recover  the  value  of  his  vessel,  to-  (U.  S.)    341;    Adm.    Rule   11.    Same 
gether  with  the  interest  on  that  amount  rule  prevails  whether  the  instrument  is 
from  the  time   of  the  collision   to  the  in    form  a  bond  or  stipulation.    Where 
date  of  the  decree.     On  the  other  side,  a  claimant  in  a  suit  in  rem  made  ap- 
the  claimants  insist  that   the  stipula-  plication  for  a  delivery  of  the  property, 
tion  for  value  under  the  general  rules  and   obtained    it   by   an   order  of  the 
of  the  admiralty,  stands  in  the  place  of  court,  upon  giving   a   bond  to  suspend 
the  vessel,  and  that  the  decree  as  against  the  appraised  value.  Judge   Story  held 
the     stipulators     cannot    exceed     the  that  the  bond  was  good  as  a  stipulation, 
amount  of   the   stipulation.     Separate  and    having   affirmed  the  decree  con- 
stipulations  are  usually  filed  for  costs,  demning  the  vessel,  ordered  that  judg- 
and  the  same   rule,  it  is   admitted,  ap-  ment    should    be  entered  against  the 
plies  to  such  a  stipulation  as  to  the  one  signers  of  the  bond  as   stipulators  for 
given  for  the  value  of  the  vessel.     Stip-  the  appraised  value  of  the  vessel  with 
ulation  for  costs  in  the  sum  of  $250  was  costs.     The  Alligator,  i  Gall.  (C.  C' 
regularly  filed  by  the  claimants  in  this  149.     Mr.  Benedict  says,  that  where  a 
case   at  the   time    they  entered    their  party  is  entitled  to  have  the  property 
appearance.      Such    a     stipulation     is  delivered  on  bail,  he  is  bound  to  stipu- 
properly  required  as  a  condition  of  the  late  with  sureties  to   pay  the  full  value 
right  to  appear,  unless   the   claimant,  of  the  property.     Such  value,  says  the 
under  the  Act  of  the  3d  of  March,  1847,  same  author,  may  usually  be  fixed  bv 
had   given    the   bond   to  the    marshal  consent  and  agreement  of  the  parties, 
therein  mentioned  for  the  discharge  of  but  if  not,  then  it  is  ascertained  by  an 
the  property  arrested  at  the  time  of  the  appraisement ;  and  on   final  decree  the 
service  of  the  monition.      Ch.  55 ;   9  stipulators  are  bound   to  pay  into  court 
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executed  out  of  court  between  the  parties  ;  otherwise,  if  it  was 
taken  in  pursuance  of  an  order  of  court.* 

A  stipulation  given  by  the  claimant  revests  title  to  the  vessel 
in  him,  discharged  of  the  libelant's  demands  *  The  court  has  no 
authority  over  a  vessel  after  it  has  once  been  discharged  on  stipu- 
lation, and  cannot  order  its  restoration  to  a  person  from  whom 

the  sum  ascertained  as  the  value.     Ben.  In  England  it  has  been  held  that  if 
Adm^  §  498,  p.    272 ;    Dunl.    Pr.    181 ;  the  owners  of  a  vessel  are  liable  only 
The  Octavia,    i    Mason   (C.   C.)    150.  for  the  value  of  the  ship  and  freight, 
Bail  is  taken,  saj's  Mr.  Dunlap,  for  the  the  stipulator  will  be  liable  only  to  the 
value  of  the   ship  upon  the  delivery  of  same  extent,  though  the   action    may 
the  property,  and  it  will  not  be  reduced  have    been    entered    and    stipulation 
upon    the   ground    that    the    property  given  in  a  larger  sum.     The  Duchess 
brought  less  upon  a  sale  than   the  ap-  de    Brabant,   Swabey  Adm.  264.    Mr. 
praised    value.     Dunl.    Pr.    174;    The  Parsons  assumes   that  the   same  rule 
Peggy,  4  C.  Rob.  304.     Settled  rule  is,  exists  in  the  American    Admiralty,  2 
that  where  the  value  of  the  vessel  con-  Parsons    Adm.    41 1 ;    the    stipulation* 
demned  in  a  cause  of  damage  is  in-  being  regarded  as  a  mere  substitute  for 
sufficient  to  pay  the  loss,  it  is  not  com-  the    thing    itself,    and    the    stipulator 
petent  for  the  court  to  award  damages  liable  for  no  more  and  no  less  than  the 
against  the  owner  beyond  the  value  or  thing  itself  if  it  had  remained  in  the 
proceeds  of  the  ship.    The  Hope,  1  W.  custody  of  the  court.     The  Ann  Caro- 
Rob.  155.    But  it  has  been   held  that  line,  2  Wall.  (U.  S.)  538;  The  Palmyra, 
costs   might    be    awarded   against  the  12  Wheat.  (U.  S.)  1. 
owner  where  there  was  an  appearance  1.  The  Monarch,  30  Fed.  Rep.  263. 
and  hearing,  although  no  stipulation  to  In  this  case,  Simonton,  }.,  said  :     "The 
that  effect  had  been  given.    The  John  motion  is    now   made   to   reduce  the 
Dunn,  I  W.   Rob.  i&).     Rule   in    ad-  amount  of  thisbond.     Had  the   stipu- 
miralty,  however,  is  the  same  as  at  law,  lation  been  executed  under  an    order 
that  sureties  are  only  bound  to  the  ex-  emanating  from  this  court,  binding  on 
tent  of  the  obligation  expressed  in  their  th^  parties,  libelant  and  respondent,  or 
bond,  but  not   beyond    its  plain   and  under    the    section     of    the    Revised 
obvious  meaning.    The   Harriet,!    W.  Statutes  (941),  I  would  feel  no  hesita- 
Rob.  192.    The  true  measure  of  dam-  tion   in  looking  into  the   amount   de- 
ages  in  this  case  was  the  loss  which  the  manded,  and  in  reducing  it  if  the  facts 
libelant  sustained  by  the  sinking  of  his  justified  me  in  so  doing.     The  City  of 
vessel,  which,  as  the  commissioner  re-  Hartford,  11  Fed.  Rep.  89.     But  in  the 
ported,    was    $5,000.      He     lost     that  present  case  the  bond  is  the  result  of 
amount,  and  there  is  no  proof  in  the  the  act  of  the  parties,  and  was  insisted 
case  that  he  lost  anything  more,  for  upon  by  the  libelant  as  the  sole  condi- 
which  any  claim  is  made  in   the  libel,  tion  of  the  immediate   release  of  the 
Stipulation  for  value  filed  by  the  claim-  steamship  and  of  her  cargo.    Without 
antswasforthat  sum  and,  consequently,  such    consent    she    could     not     have 
the  libelant    is   entitled    to    a    decree  left  the  port.     Rehictantly  and  under 
against  the  stipulators  for  that  sum,  as  protest  the    claimant    finally    yielded 
the  value  of  the  vessel,  and   no  more,  and    gave  the  bond.    This  was  done 
because  they  never  agreed  to  be  bound  to   gain    a    present    advantage,  —  the 
for  any  greater  sum.     Argument  of  the  speedy   departure  of  the   vessel,   and 
libelant  is,  that  he  is  entitled  to  interest  time    and    money  saved.     Upon  this, 
on  that  sum  as  against  the  stipulators  and  this   alone,  the  libelant    released 
for  value;  but  it  is  a  suiiicient  answer  his   lien    on   the   cargo   and  the  ship, 
to  the  proposition  to  say  that  this  court  He    accepted    this    bond    in    lieu    of 
bas  expressly  decided   otherwise,  and  both.   This  being  the  act  of  the  parties, 
ve  adhere  to  that  decision.     Hemmen-  accompanied  by  the  release  of  present 
*'av  V,  Fisher,   20   How.  (U.  S.)    258.  advantage  on  the    one  part,   and  the 
Separate  stipulation  was  filed  for  costs,  gain  of  present  advantage  on  the  other, 
and,  of  course,  the  libelant  is   entitled  I  cannot  interfere  with  it." 
to  full  costs  in  the  district   and   circuit  2.  The  Thales,  3  Ben.  (U.  S.)   327; 
courts,  unless  the  amount  exceeds  the  10  Blatchf.  (^17.   S.)   103;   The   White 
sum  specified  in  the  stipulation."     •  Squall,  4  Blatchf.  (U.  S.)  203. 
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For  Value.        STIPULA  TION  {IN  ADMIRALTY).       te  VeIm, 

it  has  been  forcibly  taken.*  If  a  vessel  in  the  hands  of  stipula- 
tors be  arrested  on  other  suits  brought  against  her,  the  stipulators 
may,  on  petition,  be  released  from  their  stipulation,  in  which  case 
the  marshal  will  hold  the  vessel  on  the  former,  as  well  as  the 
latter  warrant  of  arrest.* 

No  personal  judgment  can  be  rendered  against  claimants  in  a 
proceeding  in  rem  who  have  not  signed  a  stipulation  for  a  release 
of  the  vessel.  The  only  remedy  of  the  libelant  against  them  is 
by  a  proceeding  in  personam.^  A  personal  representative  or 
agent  of  the  owner  will  be  permitted  to  intervene  on  stipulation  * 

The  claimant  will  not  be  entitled  to  a  deduction  from  the  stip- 
ulation on  account  of  liens  lessening  the  value  of  the  ship  in  his 
hands.^  The  original  liability  of  a  vessel  is  not  waived  by  a 
stipulation  filed  for  her  release.* 

1.  U.  S.  V.  Towns,  7  Ben.  (U.  S.)  444.  court  will  retain  the  res  for  delivery  to 

2.  The  Jewess,  i  Ben.  (U.  S.)  21,  the  true  owner  upon  api>earance  and 
note.  But  such  petition  will  not  he  claim  made  by  him.  U.  S.  v.  Four 
entertained  until  the  process  in  the  Hundred  and  Twe^nty-two  Casks  of 
second    case    be    returned    to    court.  Wine,  i  Pet.  ^U.  S.)  547. 

The  Empire,  I  Ben.  (U.  S.)  19.  If   charterers  in   possession   fail  to 

3.  The  Steamship  Zodiac,  5  Fed.  appear  and  defend  a  libel  in  rem,  in 
Rep.  220.  Admiralty  Rule  21  of  the  which  the  owners  are  not  personallr 
supreme  court  provides  that  in  all  liable,  the  latter  will  be  permitted  to 
cases  of  a  final  decision  for  the  pay-  intervene,  on  stipulation,  as  claimants, 
ment  of  money  the  libelant  shall  have  The  Prometheus,  i  Low.  (U.  S.)  491. 
the  right  of  execution  against  the  The  fact  that  stipulators  to  whom  a 
property '*  of  the  defendants  or  stipu-  vessel  has  been  delivered,  fail  to  file  a 
iators."  In  the  construction  of  this  formal  claim,  or  name  the  owners  in 
rule  in  the  case  of  Atlantic,  etc.,  Ins.  the  stipulation,  will  not  affect  their 
Co.  T'.  Alexandre.  16  Fed.  Rep.  '279,  liability.  Todd  v.  The  Bark  Tulchen. 
the  court,  by   Brown,  J.,  said:  "I  am  2  Fed.  Rep.  600. 

satisfied  that  it  was  not  the  intention  6.  The  Virgin,  8  Pet.  (U.  S.)  538. 
of  this  rule  in  collision  cases  to  afford  Storv,  J.,  saying:  "One  of  the  owners 
a  personal  judgment  against  the  claim-  has  fiad  the  ship  delivered  up  to  him 
ants  who  have  not  executed  the  stipu-  upon  an  app.^aisement.  .  .  .  and 
lation,  and  that  the  phrase  *  defendants  he  has  given  a  stipulation  according  to 
or  stipulators,Mn  rule  21,  refers  to  a  the  course  of  admiralty  proceedings  to 
judgment  against  one  or  the  other  ac-  refund  that  value,  together  witn  dam- 
cording  to  the  nature  of  the  action,  and  ages,  interest,  and  costs,  to  the  court. 
not  to  a  judgment  against  both  con-  He  is  not  at  liberty  now  to  insist  that 
jointly.     Betts  Adm.  99."  the  ship  is  of  less  than  that  value  in 

4.  in  re  Stover,  i  Curt,  (U.  S.)  20i ;  his  hands;  or  that  he  has  discharged 
The  Adeline,  9  Cranch  (U.S.)  244;  other  liens  diminishing  the  value  for 
The  Sally,  i  Gall.  (U.  S.)  401;  The  which  the  owners  were  personaJIr 
Lively,  i  Gall.  (U.  S.)  315.  liable  in  solido^  in  the  first  instance." 

Personal  representatives  of  deceased  The    owners    of   a   vessel  and   the 

claimants  in  a  proceeding  in  rem  will  stipulators  are  not  estopped  by  theap- 

be   admitted   as   parties  to  the  cause,  praisement   and   stipulation  in  a  sum 

The   James  A.  Wright,  10  Blatchf.  (U.  certain,   from   showing  that  her  sur- 

S.)  160;  Penhallow  v,  Deane,  3  Dall.  reinder   value,   for  which  the  owners 

( U.  S.)  54.  would  be  accountable  under  the  stat* 

Foreign   administrators   may   inter-  utes   in   limitation  of   liability,  is  I5** 

vene  without  taking  out  letters  of  ad-  than  the  amount  of   their  stipulation 

ministration  in  the  state  in  which  the  given  in  the  cause.     The   Doris  Eck- 

<:ourt  of  admiralty  sits.     The  Boston  hoff,  30  Fed.  Rep.  140. 

B.  &  H.  Adm.  309.  6.  The  Fidelity,  16  Blatchf.  (L'.  S.) 

If  it  appears  that  the  claimant  has  569,  per  Waite,  Ch.  J.,  who  stated  the 

00  title   to  the  property    seized,  the  reason  of  this  rule   to   be  that  "the 
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Defisition.  5  TIR  PES,  Definition. 

Vn.  Oh  Appeal. — The  court  below,  upon  entering  a  decree  in 
accordance  with  the  mandate  of  the  appellate  court,  may  give 
summary  judgment  against  the  stipulators  on  appeal ;  *  so  also 
where  the  appeal  has  been  dismissed.*  But  the  stipulators  are 
not  in  default  until  the  adjudication  of  the  appellate  court  vacat- 
ing the  appeal  becomes,  by  the  mandate  of  that  court,  the  decree 
of  the  court  below.* 

A  decree  cannot  be  entered  on  a  stipulation  within  the  time 
within  which  an  appeal  operating  as  a  supersedeas  may  be  taken  ; 
if  no  appeal  lies,  the  decree  may  be  entered  at  once.^ 

A  stipulation,  in  case  of  an  appeal  from  the  district  court  to  the 
circuit  court,  where  a  stipulation  for  value  has  been  given,  need 
be  in  an  amount  sufficient  to  cover  damages  for  delay  and  costs 
and  interest  only,  and  it  is  not  necessary  that  it  should  be  con- 
ditioned to  pay  the  whole  amount  of  the  decree  and  costs.* 

SXntPES. — See  PER,  vol.  i8,  p.  297  ;  SUCCESSION;  TITLE. 

stipulation  takes  the  place  of  the  ves-  well  as  the  principal,  are  deemed  to  be 
sel.  and  for  all  the  purposes  of  the  stipulators  who  have  consented  to  sub- 
trial,  the  case  goes  on  as  if  the  vessel  mit  to  summary  judgment  requiring 
Mere  itself  in  court"  them  to  make  good  their  engagements. 
1.  The  Sidney.  47  Fed.  Rep.  260;  Under  the  stipulation  for  costs  and 
Saw-yer  r.  Oakman,  11  Blatchf.  (U.S.)  the  bond  for  additional  costs,  the  stip- 
65;  The  Blanche  Page,  16  Blatchf.  (U.  ulators  are  liable  for  the  sum  of  $550, 
S.)  i;  17  Blatchf.  (U.  S.)  221;  The  thatbeing  the  aggregate  amount  which 
New  Orleans,  17  Blatchf.  (U.S.)  216;  they  have  undertaken  to  pay  by  the 
Ex  f arte  Sawyer,  21  Wall.  (U.  S.)  235;  terms  of  the  two  instruments.'  IJnder 
TheBelgenland,  108  U.  S.  153.  Obli-  the  stipulation  for  the  value  of  the  Wor- 
gors  in  an  appeal  bond  in  admiralty —  den,  which  is  a  substitute  for  the  vessel 
sureties  as  well  as  principals — are  itself,  they  are  liable  for  the  sum  of 
deemed  to  be  stipulators  who  have  $1,000  and  no  more.  Stipulators  are 
consented  to  submit  to  summary  judg-  liable  for  interest  upon  the  stipulated 
ment  on  their  obligations.  The  Sid-  sum  only  in  case  of  default  in  comply - 
ney,  47  Fed.  Rep.  260.  In  that  case,  ing  with  the  terms  of  the  stipulation, 
the  court,  by  Wallace,  J.,  said:  "The  Brown  v.  Burrows,  2  Blatchf.  (U.S.) 
power  of  the  court  to  award  sum-  240;  The  Ann  Caroline.  2  Wall.  (U. 
mary  judgment  against  the  obligors  in  S.)  538;  The  Webb,  14  Wall.  (U.  S.) 
an  appeal-bond,  given  upon  an  appeal  406;  The  Wanata,  95  U.  S.  600.  The 
in  an  admiralty  cause  from  the  dis-  contrary  was  decided  in  the  case  of 
trict  court  to  the  circuit  court,  was  The  Belle,  5  Ben.  (U.  S.)  57,  in  view 
treated  as  unquestionable  by  the  su-  of  the  special  recital  in  the  stipulation, 
premecourtin  the  case  of  The  Wanata,  and  the  rule  of  court,  which  in  effect 
95  U.  S.  600;  and  it  has  long  been  the  required  stipulators  to  pay  interest, 
practice  in  this  court,  upon  entering  a  But  the  recital  and  rule  of  court  in  the 
decree  in  an  admiralty  caus^  which  cases  of  The  AnnCaroline,  The  Steam- 
has  been  taken  by  appeal  to  the  su-  er  Webb,  and  The  Wanata  were  the 
preme  court,  when  the  mandate  has  same,  as  appears  from  an  examination 
been  received  from  that  court,  to  give  of  the  records,  as  in  the  case  of  The 
summary  judgment  against  the  obli-  Belle." 

gors  in  the  supersedeas  bond.    Sawyer  3.  The  Sidney,  47  Fed.  Rep.  260. 

f.  Oakman,    11    Blatchf.  (U.  S.)  65;  8.  The  Sidney,  47  Fed.  Rep.  260;  £a? 

The  Belgenland,  108  U.  S.  152 ;  2  Sup.  parte  Sawyer,  21  Wall.  (U.  S.)  235. 

Ct.  Rep.  864.    The  practice  has  been  4.  The   New   Orleans,    17    Blatchf. 

80  uniform,  and    has  become  so  well  (U.   S.)    216;    The   Blanche  Page,   17 

established  that  it  is  too  late  for  this  Blatchf.  (U.  S.)  221. 

court  to  question  its  propriety.     The  5.  The  Brantford  City,  32  Fed.  Rep. 

obligors   in    such    bonds,   sureties  as  324. 
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STOCK— (See  also  ASSOCIATION,  vol.  i,  p.  88 1 ;  Beneficial 
Associations,  vol.  2,  p.  171 ;  Building  Associations,  vol.  2,  p. 
604;  Company,  vol.  3,  p.  366;  Corporation,  vol.4,  p.  184;  Cou- 
pons, vol.  4,  p.  430 ;  Dividend,  vol.  5,  p.  725 ;  Foreign  Corpora- 
tions, vol.  8,  p.  329;  Joint  Stock  Companies,  vol.  11,  p.  1036; 
Manufacturing  Corporations,  vol.  14,  p.  269;  Mining  Com- 
panies, vol.  15,  p.  614;  Municipal  Securities,  vol.  15,  p.  1204; 
National  Banks,  vol.  16,  p.  143;  Officers  (Private  Corpo- 
rations), vol.  17,  p.  39;  Partnership,  vol.  17,  p.  824;  Rail- 
roads, vol.  19,  p.  775 ;  Railroad  Securities,  vol.  19,  p.  694; 
Religious  Societies,  vol.  20,  p.  773 ;  Societies  and  Clubs, 
vol.  22,  p.  803 ;  Stock  Exchange,  vol.  23,  p.  748 ;  Stockholders, 
vol.  23,  p.  776;  Ultra  Vires;  Watered  Stock.) 


I.  Definition  and  Nature,  584. 

1.  In  General^  584. 

2.  Capital  Stocky  585. 

3.  Shares  of  Stock,  588. 

a.  General  Nature,  588. 

b.  Shares    Personal    Prop' 
erty,  590. 

c.  Statute    of     Frauds     as 
Pertaining     to     Shares, 

593- 

(i)  Seventeenth     Section, 

593- 

(a)  American    Doc- 
trine, 593. 

{b)  English       Doc- 
trine, 595. 
(2)  Fourth  Section,  595. 

d.  Identification,  596. 

4.  Certificates  of  Stock,  597. 

a.  General  Nature,  597. 

b.  Negotiability,  598. 

(i)  Certificates  Not  Ne- 
gotiable, 598. 

(2)  ^uasi '  Negotiability, 
600. 

c.  Issue ^  601. 

II.  Particular  Kinds,  602. 

I.  Preferred  or  Guaranteed 
(See  also  Dividends,  vol,  5, 
p.  743);  602. 

a.  Definition,  602. 

b.  Power  to  Issue,  603. 

c.  Status  and  Rights  of  Pre- 
ferred Shareholders,  607. 

(i)  In  General,  6otj, 

(2)  Preferred  Sharehold" 
ers  Not  Creditors, 
607. 

(3)  Remedial  Rights,  609. 

d.  Exchange  of  Common  For 
Preferred  Stock,  611. 

«.  Preferred  Dividends,  61 1. 

(1)  General  Nature,  611, 

(2)  From  What  Funds 
Payable,  611. 
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{a)  Earnings     and 

Profits,  611. 
{b)   Capital,(>ii. 
(3)  Payment  of  Arrears, 
614. 

2.  Interest  Bearing  Stock,  615. 

3.  Special  Stock,  617. 

4.  Other  Kinds,  617. 

III.  Issue,  61S. 

1.  General  Considerations,  618. 

2.  Methods,  619. 

3.  Irregular  Issue,  619. 

4.  Overissue   or     Ultra     Vires 
Issue,  619. 

5.  Issue  of  Watered  Stock,  622. 

6.  Issue  of  Stock  by  Corporate 
Officers  to  Themselves,  623. 

IV.  Increase  of  Stock,  625. 

1.  Authority  and  Validity,  62$. 

a.  Must   Be  Expressly  Au- 
thorized, 625. 

b.  Power  of  the  Legislature, 
625. 

2.  Who  May  Direct  Increase, 
626. 

3.  Methods  and  Procedure,  627. 

a.  In  General,  627. 

b.  Issue  of  Securities  Con- 
vertible into  Shares,62(). 

c.  Issue  of  Stock  Dividends 
(See  Dividends,  vol.  5, 
p.  744a),  629. 

4.  Stockholders*  Prior  Right  to 
the  Increase  (See  Stock- 
holders, vol.  23,  p.  77<>— 
Right  to  Subscribe  to  Nev 
Stock),  629. 

5.  Effect  of  Increase  on  Liabil- 
ity (See  Stockholders, 
vol.  23,  p.  776),  629. 

V.  Reduction  of  Stock,  629. 

1.  Authority  and  Validity,  62^ 

2.  Particular  Methods,  631. 

a.  Purchase  by  the  Corpora' 
tion  of  lis  Own  Stock,  631. 
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b.  Refunding^  etc.y  631. 
I.  distribution    of   Surplus 

After  Reduction^  631. 
4.  Effect    of   Reduction     Upon 
Liability  (See  Stockhold- 
ers, vol.  23,  p.  776),  631. 
VI.  Attachment      and      Execution 
(See  also    Foreign  Attach- 
ment, vol.  8,  p.  310),  631. 
I.  Authority  and  Validity,  633. 
3.  Locus  and  Venue,  632. 

3.  Procedure,  633. 

4.  Garnishment  (See  also  Gar- 
nishment, vol.8,  pp.  1153, 
i:.s8),634- 

5.  Relative  Rights  of  Levying 
Creditors  and  Transferees 
(See  also  Pledge  and  Col- 
lateral Security,  vol.  18, 
p.  615),  635. 

VIL  Transfer,  637. 

1.  Right  of  Transfer,  637. 
rt.  In  General,  637. 

b.  Origin  and  Foundation  of 
Right,  637. 

c.  Illustrations  of  the  Doc- 
trine,  638. 

d.  Transfers   by   Directors, 
641. 

e.  Motive  and  Effect  of  the 

Transfer  as  Grounds  for 
Refusal,  643. 
/.  Authorized    Restrictions^ 

2.  Formalities  of  the  Transfer, 
646. 

a.  In  General,  646. 

b.  Seals,  646. 

c.  Waix>er,  647. 

3.  Steps  in  the  Transfer,  6^. 

a.  Assignment  of  Certificate^ 
648. 

b.  Surrender  of  Certificate^ 
651. 

(i)  /«  General,  6^1, 

(2)  Ejgrect  of  Failure  to 
Surrender,  653. 

c.  Registration,  655. 

(l)  Importance  and  Ne- 
cessitVn,  655. 

(3)  What       Constitutes 
Registration,  660. 

(3)  Application  for  Reg- 

istry,  662. 
<4)   Wrongful  Refusal  of 
Registration,  663. 
(fl)    What  Constitutes, 

663. 
{b)  Remedies,  664. 
(I)  Billin  Equi- 

.   /y,  664. 
(3)  Action    at 
Law,  665. 
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(3)  Mandamus, 
666. 
(5)  Liability  of  the  Cor- 
poration for   Alloiu^ 
ing    Wrongful  Reg- 
istry, 667. 

(fl)  Forged      Trans- 
fers, 667. 
{b)   T  ran  sfe  rs    in' 
Breach  of  Trust, 
669. 
(c)    Transfers  With- 
out Surrender  of 
Certificate,  671. 
4.  Particular  Forms  of  Trans- 
fer,  673. 
a.  Sales,  673. 

(l)  Form  and  Validity 
of  the  Contract  of 
Sale  ( See  also  Fraud- 
ulent   Sales,    vol. 

8,  p.  786;  Gambling 
Contracts,  vol.  8,  p. 
993;  Illegal  Con- 
tracts, vol.  9,  p.  879 ; 
Illegal  Sales,  vol, 

9,  p.  933;  Stock  Ex- 
change, vol.    33,  p. 

74S).  673- 
(a)  Parties    to  the   Sale, 

676. 

(fl)  Corporation  as 
Purchaser  of 
Its  Own  Stoch, 
676. 

(i)  Legality, Oj6s 
(2)  Effect y  678. 

(b)  Other  Corpora- 
tions as  Purchas- 
ers (  See  also 
Stockholders, 
vol.  23,  p.  776; 
Manufactur- 
ing Corpora- 
tions, vol.  16,  p. 
167;  Railroads, 
vol.  19,  p.  810), 
678. 

(e)  Agents  (See  also 
Agency,  vol.  1, 
p.  331  ;  Brokers, 
voi.  2,  p.  591; 
Stock  Ex- 
change,  vol.  33, 
p.  748),  678. 

(J)  Trustees  (See 
generally 
Trusts),  679. 

(i)  Power  of 
Trustee  t  o 
Buy  and  Sell 
Stock,  679. 
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(2)  Rights  of 
Purchaser  s 
From  TruS' 
tees  (See  also 
Pledge  and 
Collater- 
al Secur- 
ity, vol.  i8, 
p.  620),  680. 

(3)  What  Consti- 
tutes Notice^ 
680. 

{e)  Executors,      Ad- 
ministrators, and 
Guardians^  682. 
{/)  M isc ellaneous 
Parties,  683. 

(3)  Sales  as  Affected  by 
Forgery,  683. 

(«)  What  Constitutes 
(See  also  Forg- 
ery, vol.  8,  p. 
452),  6S3. 

(*)  Status  of  Trans- 
ferees^ 6S4. 

(4)  Stolen  and  Lost  Cer- 
tificates ( See  also 
JS'egotiahility,  sufra^ 
this  title;  Lost  Pa- 
pers, vol.  13,  p.  X059), 
685. 

(5)  Effectof  Lis  Pendens 
Upon  Sales  of  Stock 
(See  Lis  Pendens, 
vol.  13,  p.  873),  685. 

(6)  Performance  and 
Tender^  685. 

(7)  Enforcement^  686. 


(fl)  Specific  Per  form- 
ance.  6S6. 

{b)  Damages  (See 
also  Damages, 
vol.  5,  p.  29  rt  set/. ; 
Trover),  687. 

(<•)   Defenses,  687. 

h.  Gifts,  ess. 

(1)  Validity,  ess. 

(2)  Formalities^  6S9. 

c.  Legacies   (See  Legacies 
and  Devises,  vol.  13,  p. 
19;  Remainders,  vol. 20. 
p.  828:  Wills),  6S9. 
VIH.  Lien  of  the  Corporation  on  Stock 
(See  also    National    Banks, 
vol.  16,  p.  201),  6S9. 
I.   Origin  and  Creation,  689. 

a.  The     Rule      at     Common 
La-zv,  689. 

b.  Statutes  and  Charters, 6(j/o. 

c.  By-laws,  690. 

d.  Contract  and  Usage,  691. 

e.  Inference   and    Construc- 
tion, 6^2, 

3.  Mature  and  Extents  693. 

a.  To  What  It  Attaches,  693. 

b.  For  What  Debts,  eg^. 

c.  Time,  694. 

3.  Priorities  and  Notice,  695. 

4.  Waiver,  697. 

a.  How  Effected,  697. 

b.  By  Whom  Effected,  697. 

5.  Enforcement,  697. 

IX.  Life  Estates  and  Remainders 
(See  Dividends,  vol.  5,  p.  736; 
Legacies  and  Devises,  vol. 
13,  p.  220;  Remainders,  vol. 
20,  p.  828 ;  Wills),  698. 


I.  Defihition  ahb  Natttbe — 1.  In  General. — Stock  has  been 
succinctly  designated  as  "  the  sum  of  all  the  rights  and  duties  " 
ol  the  shareholders.^  This  phrase,  while  technically  correct  and 
admirably  concise,  is  rather  too  pregnant  in  meaning,  and  too  in- 
sufficiently specific,  to  serve  as  an  elementary  definition.  More- 
over, it  will  appear  from  what  follows*  that  the  term  "stock" 
is  employed  in  different  senses  by  juridical  writers,  being  used 
now  to  denote  capital  stock,  and  now  shares  of  stock,  and  again 
being  applied  so  as  apparently  to  include  both.  It  is  evident, 
therefore,  that  these  various  meanings  must  be  understood  and 
these  different  elements  examined  separately  before  a  satisfactory 
definition  can  be  reached.  The  term  stock  is  sometimes  used  in 
the  plural  to  denote  bonds  or  other  corporate  and  government 
securities,  but  its  use  in  this  sense  is  of  doubtful  accuracy;*  and  is 


1.  LoweU,  Transfer  of  Stock,  §  4;        2.  See f«/ra, this  title,  Ca/iVa/^/w-^; 
Compare   Morawetz,    Corp.   (2d    ed.)     Shares  of  Stock, 
226.  8.  Lowell,  Transfer  of  Stock,  §  6. 
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at  least  obsolescent.*  When  used  in  a  charter  before  subscrip- 
tions have  been  taken,  stock  means  no  more  than  power  in  the 
directors  to  receive  subscriptions  for  shares.*  While  stock  is 
commonly  associated  with  corporate  enterprise,  the  connection 
is  not  a  necessary  one.  Partnerships  and  unincorporated  joint 
stock  companies,'  and  even  voluntary  associations,*  sometimes 
issue  stock;  indeed,  it  is  only  within  a  comparatively  recent 
period  of  the  history  of  corporations  that  the  issue  of  stock  has 
become  a  feature  of  their  life  and  organization.* 

2.  Capital  Stock. — Capital  stock  is  the  fund  of  money  or  other 
property  fixed  as  the  basis  for  conducting  the  business  of  the 
corporation.*     Unless  expressly  required,  it  need  not  actually 

1.  Cook,  Stock  and  Stockholders,  ^  had   hides  or  fat  to  be  prepared  for 

569,  n.  I.  market,  and  the  rent  was  paid  out  of 

%.  Sturges  V.  Stetson,  i  Biss.  (U.  S.)  the  proceeds,  it  was  their  interest  not 

246.  to  eject  the  depositors  or  take  any  step 

S.  The  capital  stock  of  a  corporation  that  would  hinder  the  prosecution  of 

is  like  that  of  a  copartnership  or  joint-  the  business  which  was  carried  on  for 

stock  company — the  amount  which  the  the  common  good.    Such  was  the  rela- 

partners  or  associates  put  in  as  their  tion  of  the  parties  for  more  than  thirty 

stake  in  the  concern.     Barry  v,  Mer-  years,  and  the   long  continued  occu- 

chants'  Exch.  Co.,  i  Sandf.  C'h.  (N.  Y.)  pancy  of  the  buildings  tended  to  beget 

307;  Hightower  V.  Thornton,  8  Ga.  486 ;  the  idea  that  the  depositors  were  the 

52  Am.  Dec.  412.  owners,  whether  thev  had  or  had  not 

In  England  many  of  the  most  im-  paid  any  of  the  purcfiase  money."  Yet 

portant  trading  companies  (which  cor-  this  concern  had  taken  subscriptions 

respond  to  business    corporations  in  and  issued  certificates  for  **  Shares  in 

the  United  States)  are  unincorporated,  the  stock  of  the  Beef  Butchers'  Hide 

See  an  interesting  diagram  in  Lindley  Association." 

on  Partnership,  vol.  i,  p.  14.*     It  will  5.  In  McKim  r.  Odom,  3  Bland  Ch. 

be  noted,  moreover,  that  this  author  (Md.)  418,  Chaticelior  Bland  says  that 

uses    the  term     *' partnership  "    as  a  the  history  of  colonial  America  affords 

comprehensive  designation  of  all  forms  no  instance  of  a  business  corporation 

of  associated  enterprise,  whether  cor-  with   capital   stock.      See  also  Cook, 

porate  or  not.  Stock  and  Stockholders,  ^  i ;  and  an 

4.  Crawford  v.  Gross  (Pa.  Com.  PI.  interesting  sketch   of   the   history  of 

'^59),  7  Ry.  &  Corp.  L.  J.  123;    Com-  company  law  in  Lindley  on  Partner- 

fare  Bryant  v,  Ohio  Dental  College,  7  ship,  vol.  i,  p.  5  et  seq.   The  "  corpora- 

Cin.  Super.  Ct.  (Ohio)  307.     In  the  tious  "   treated  of  by  Blackstone  and- 

former  case  a  concern  calling  itself  the  Kent  were  mostly  counterparts  of  the 

^  Beef  Butchers'  Hide  Association  "  is  non -trading  and  stockless,  though  in- 

thus   described    by  the  court    in   its  corporated,  companies  of  the  present 

opinion:  '*  The  association  originally  day. 

formed  was  so  loose  as  hardly  to  de-  6.  Bailey  r.  Clark,  21   WaH.  (U.  S.) 
serve  the  name.     Every  man  following  286;  Farrington  v.  Tennessee,  95  U.  S. 
the  trade  of  a  butcher  might  become  686.    There  have  been  many  judicial 
a  member  on  depositing  a  few  pounds  decisions  of  the  phrase  *^  capital  stock," 
of  hide  or  fat,  and  withdraw  at  the  end  but  they  correspond  in  substance  with, 
of  the  year  or  sooner  as  freely  as  he  that  given  in  the  text, 
came.    There  was  no  capital  and  noth-  The  capital  stock  is  that  money  or 
ing  to  which  the  members  could  lay  property  which   is  put  into  a   single 
claim,  except  the  proceeds  of  the  stuff  corporate  fund  by  those  who,  by  sub- 
^'hich  they  had  brought  to  be  cured  scriptions  therefor,  become  members 
or  melted.    The  purchase  of  the  hide-  of  the  corporate  body.    That  fund  be- 
house  worked  no  chang^,except  that  the  comes  the  property  of  the  aggregate- 
subscribers  took  the  place  of  the  land-  body  only.    Burrall  v.   Bushwick   R. 
lord  while  remaining,  like  the  other  Co..  75  N.  Y.  216. 
niembers,  tenants.     So  long  as  they  The  term  "  capital  stock  "  in  i  Aew- 
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exist  as  an  entirety  at  any  one  time,^  but  those  who  deal  with  a 
<:ompany  have  a  right  to  assume  that  the  full  capital  stock  is 

available ;  hence  it  has  come  to  be  known  in  legal  phraseology 

as  *'a  trust  fund  for  creditors."*  Capital  stock  does  not  usually 
include  accumulated  profits,'  or  surplus,*  though  it  has  been 
held  to  cover  profits  not  segregated.*  The  value  of  the  capital 
stock  is  measured  by  that  of  the  corporate  property,*  but  for  pur- 
poses of  taxation  the  value  of  the  charter  is  not  to  be  included.' 

A  distinction  has  been  drawn  between  capital  stock  and  capi- 

•tal,®  the  latter  being  used  in  its  strict,  economic  sense,  In  which 

Tork  Rev.  St.  6oi,  §  2,  prohibiting  the  z\  Pierce,  xo2  Mass.  261;  Bent  r.  Hart, 
directors  of  a  corporation  from  making  10  Mo.  App.  146;  People  v.  Corners 
dividends,  except  from  the  surplus  of  Taxes,  40  Barb.  (N.  Y.)  353;  Barry 
profits  of  a  corporation,  etc.,  does  not  v.  Merchants*  Exch.  Co.,  i  Sandf.  Ch. 
mean  share  stock,  but  it  means  the  (N.  Y.)  307;  Mutual  Ins.  Co.  r.  Erie 
property  of  the  corporation  con-  Co.,  4  N.  Y.442;  State  ».  Cheraw,  etc., 
■tributed  by  its  stockholders  or  other-  R.  Co.,  16  S.  Car.  524 ;  Sanger  v.  Up- 
wise    obtained   by    it    to    the    extent  ton,  91  U.  S.  60. 

required  by  its  charter.     WiUiams  v.  1.  It   need  only  be  "authorized  or 

Western  Union  Tel.  Co.,  93  N.  Y.  187;  required  to  be  paid  in."    Farrington  v. 

3  Am.  &  Eng.  Corp.  Cas.  139.  Tennessee,  95  U.  S.  686.    Hence  the 

The  phrase  **  capital  stock "  is  very  difference  between  "  subscribed  "  and 

generally,  if    not  universally,  used  to  "  paid   up "  capital    stock.      Compare 

•designate  the  amount  of  capital  to  be  Hightower  r.  Thornton,  8  Ga.  4S6;  52 

contributed   for  the  purposes  of    the  Am.  Dec.  412;    State  v,  Morristdwn 

•corporation.    The  amount  thus  con-  Fire  Assoc.  23  N.  J.  L.  195 ;  Philadcl- 

tributed  constitutes  the  **  capital  stock"  phia  v.  Philadelphia,  etc.,  Ferry  Pass, 

of  the  company.     State  v.  Morristown  Co.,  52  Pa.  St.  177. 

Fire  Assoc,  23  N.  J.  L.  195.  Under    the    New    Tork    statute  a 

It  must  be  distinguished  from  stock  stockholder  of  any  railrdad  or  plank- 

and  stock  certificates,  w^hich  are  the  in-  road  company  may  acquire,  after  sale 

dividual  interest  of  the  stockholder  and  of  road  by  foreclosure,  the  same  rela- 

the   evidence  of  such  interest  in  the  tive  interest  as   he   had  before,  upon 

•dividends  as  they  are  declared,  and  the  paying  the  purchasers  a  sum  equal  to 

effects  of  the  corporation  on  hand  at  such   proportion  of  the  price  paid  at 

its  dissolution.      Union  Bank  v.  State,  the  sale   as  such   shares  bear  to  the 

•9  Yerg.  (Tenn.)  490.  whole  capital  stock.    "The  whole  cap- 

The  '* capital  stock"  of  a  bank  upon  ital  stock''  here  means  stock  actually 

which,  under  the  banking  law  of  Wis'  subscribed  and  paid  for.  Pratt  v,  Mun- 

consin,  a  certain  per  cent,  is  to  be  paid  son,  17  Hun  (N.  Y.)  475. 

annually  in  lieu  of  all  other  taxation,  2.  SeeSTOCKHOLDERS,vol.  23,p.776. 

is  the  amount  of  funds  paid  in  by  the  8.  Hightower?'. Thornton, 8 Ga. 486; 

:stockholders  to  be  used  and  managed  52  Am.  Dec.  412;    State  Bank  v.  Mil- 

by.the  association   for  banking  pur-  waukee,  18  Wis.  281. 

<poses.     State  Bank  v.  Milwaukee,   18  4.  Williams  v.  Western  Union  Tel. 

Wis.  284.  Co.,  93  N.  Y.  188 ;  3  Am.  &  Eng. Corp. 

The  interest  in  stock  is  nothing  but  Cas.  139;  Farrington  v.  Tennessee,  95 

•a  right  to  receive  a  perpetual  annuity,  U.  S.  68(S;  Sun  Mut.  Ins.  Co.  v.  New 

subject  to  redemption.    Grant,  M.  R.,  York,  8  N.  Y.  241. 

in  Wildman  v.  Wildman,  9  Ves.  174.  5.  Phelps  v.  Farmers',  etc..  Bank,  26 

In    State    Bank    t'.  Charlestown,    3  Conn.  272. 

Rich.  (S.  Car.)  346,  stock  is  described  6.  Raleigh,  etc.,  R.  Co.  v.  Wake,  87 

-as  the  original  sum  upon  which  a  cor-  N.  Car.  414  ;i7  Am.&  Eng.  R.  Cas.  466. 

poration  commences  business.  Compare  People  r.  Howell, 69  N.  V.9i- 

See  also  for  other  definitions:    St.  7.  Coit  t^.  North  Carolina  Gold,  etc^ 

Louis,  etc,  R.  Co.  v,  Loftin,  30  Ark.  Co.,  14  Fed.  Rep.  12. 

^3 ;  Martin  v.  Zellerbach,  38  Cal.  300 ;  8.  See  a  paper  read  before  the  Amer- 

■99  Am.  Dec  189;  Hightower  v.  Thorn-  ican  Bar  Association  in  1884;  "Stock 

ston,  8  Ga.  486;  52  Am.  Dec.  412  ;  Field  Dividends  and  their  Restraint,"  by  M. 
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it  has  been  most  tersely  defined  as  "  wealth  in  use."  ^  Thus  it 
is  said  that  capital  stock  "  exists  only  nominally  "  and  is  the  mere 
representative  of  the  capital.*  The  funds  of  the  company  may 
fluctuate,  but  its  capital  stock  remains  invariable  save  in  the 
prescribed  mode.*  So,  the  corporation  is  not. limited  in  its  own- 
ership of  property  to  the  amount  fixed  as  its  capital  stock.* 
Still  the  term  is  not  infrequently  used  as  synonymous  with  capi- 
tal.^ Guaranty  capital  of  the  stock  department  of  a  mutual 
insurance  company  is  neither  a  debt  owed  by,  nor  a  loan  to,  the 
corporation.* 

Again,  capital  stock  is  distinguished  from  shares  of  stock ;  ^ 
and  it  is  held  that  if  each  is  separately  taxed,  the  result  is  not 

Dwight  CoUier,  i  Am.  Bar  Asso.  Rep.  any  construction  to  the  law  -with  refer- 
257.  Beach,  Priv.  Corp.  426,  says:  "  The  ence  to  corporations  of  a  different  char- 
capital  stock  is  clearly  not  the  same  acter,  the  question  is,  upon  this  provi- 
as  property  possessed  by  the  corpo-  sion  of  the  general  revenue  law,  whether 
ration ;  for  the  capital  stock  remains  the  roadbed,  machinery,  depots,  and 
fixed  although  the  actual  property  of  other  property  used  by  the  company  in 
the  corporation  varies  in  value  and  is  operating  the  road,  are  to  be  consid- 
constantly  increasing  or  diminishing  ered  as  a  part  of  the  capital  stock  of 
in  amount.  What  the  amount  of  the  the  company.  It  is  undoubtedly  not 
capital  shall  be  is  within  the  discre-  literally  the  capital  stock,  taking  these 
tion  of  the  managers,  but  the  amount  words  in  their  usual  acceptation, 
of  the  capital  stock  is  limited  and  de-  Capital  stock,  in  its  strict  signification, 
termined  by  the  charter  and  the  laws  exists  only  nominally ;  the  money  or 
■  governing  it."  See  also  Barry  t;.  Mer-  property  which  it  represents  is  the 
chants*  Exch.  Co.,  i  Sandf.  Ch.  (N.  Y.)  tangible  reality.  The  one  is  the  rep- 
307.  resentative  of  the  other;  and  if  the 

Ownership  of  stock  in  a  corporation  stock  and  the  property  it  represents 

should  not  be  confounded  with  owner-  are  both  taxed,  the  taxation  is  double." 

ship  of  its  property.     Humphreys   %\  8.  State  v.  Morristown  Fire  Assoc, 

McKissock,  140  U.  S.  304;   46  Am.  &  23  N.  J.  L.  196. 

Eng.  R.  Cas.  261.  4.  Barry  t*.  Merchants*  Exch.  Co.,  i 

1.  CaplUl  — Economic    Doflnltloiis.—  Sandf.  Ch.  (N.  Y.)  307. 

That  in  the  text  is  by  John  S.  Walters,  6.  State  v.  Norwich,  etc.,  R.  Co.,  30 

in  Belford's    Magazine    for  October,  Conn.  290;  People  v.  Com'rs  of  Taxes, 

1890,  vol.  5,  p.  777.     Other  definitions  23  N.  Y.  222 ;  Traders*,  etc.,   Ins.   Co. 

by  eminent  economists  are  given  be-  v.  Brown,  142  Mass.  403;   14  Am.  & 

low  and  will  be  seen  to  be  mainly  am-  Eng.  Corp.  Cas.  615 ;  Pacific  Hotel  Co. 

plifications  of  the  one  quoted  :  v,   Lieb,  83  III.  602;  Ohio,  etc.,  R.  Co. 

John  Stuart  Mill :  **  Whatever  of  the  v,  Weber,  96  111.  443. 

produce  of  the  country  is  devoted  to  6.  Traders*,  etc.,  Ins.  Co.  v.  Brown, 

production,  is  capital.'*     Principles  of  142  Mass.  403;  14  Am.  &  Eng.  Corp. 

Political  Economy,  ch.  4,  §  2.  Cas.  615. 

Prof.  A.  L.  Perry :     **  Capital  is  the  7.  Farrington  v,  Tennessee,  95  U.  S. 

aggregate  of  all  products  reserved   as  686 ;  State  Bank  v.  Richmond,  79  Va. 

A  means  for  further  production.*'     Int.  113;  11  Am.  &  Eng.  Corp.  Cas.  640; 

to  Political  Economy,  p.  1x0.  Union  Bank  v.  State,  9  Yerg.  (Tenn.) 

Francis  A.  Walker :  "  The  capital  of  490.     Compare    State    Railroad    Tar 

3  community  is  that  part  of  its  wealth  Cases,  92  U.  S.  575 ;  Indianapolis,  etc., 

which  is  devoted  to  the  production  of  R.  Co.  v.  Vance,  96  U.  S.  450. 

wealth."   Political  Economy,  §  58.  In  Peoples.  Coleman  (N.  Y.),   34 

3-  In  Hannibal,  etc.,  R.  Co.  v.  Shack-  Am.  &  Eng.  Corp.  Cas.  223,  Finch,  J., 

Jett,  30  Mo.  550,  the  court,  by  Napton,  said  :  "The  capital  stock  of  a  company 

J.,  said :  **C6nfining  ourselves  entirely  is  one  thing ;  that  of  the  stockholders 

tothe  railroad  corporation  whose  prop-  is  another  and  a  different  thing.   That 

crtyhas  in  this  case  been  subjected  to  of  the  company  is  simply  its   capital, 

Nation,  without  undertaking  to  give  existing  in  money,  or  property  or  both; 

587 


Defixiitioii  and  Nature.  .S  TOCK,  Shares  of  8to^ 

double  taxation.*  However,  this  distinction  between  the  capital 
stock  and  its  shares  seems  to  amount  to  no  more  than  a  difiFerence 
between  the  whole  and  its  parts. 

3.  Shares  of  Stock — a.  General  Nature. — Shares  of  stock  are 
a  species  of  incorporeal  property  consisting  of  rights  in  the 
profits,  management,  and  assets  of  the  company.*     Participation 

in  the  profits  and  management  is  a  right  which  may  be  realized 

while  that  of  the  shareholders  is  rep-  works  an  impairment  of  its  capital 
resentative,  not  merely  of  that  existing  stock.  Its  actual  value  is  then  less 
and  tangible  capital,  but  also  of  sur-  than  its  nominal  or  par  value,  Avhile 
plus,  of  dividend  earning  power,  of  vet  the  share  stock,  strengthened  by 
franchise,  and  the  good  will  of  an  es-  hope  of  the  future  and  the  support  of 
tablished  and  prosperous  business,  earnings,  may  be  worth  its  par,  or  even 
The  capital  stock  of  the  company  is  more.  And  thus  the  two  things,  the 
owned  and  held  by  the  company  in  its  company's  capital  stock,  and  the  share- 
corporate  character ;  the  capital  stock  holder's  capital  stock,  are  essentially 
of  the  shareholders  they  own  and  hold  and  in  every  material  respect,  differ- 
in  different  proportions  as  individuals,  ent.  They  differ  in  their  character,  in 
The  one  belongs  to  the  corporation,  their  elements,  in  their  ownership,  and 
the   other  to   the    corporators.      The  in  their  values." 

franchise  of  the  company  which  may  be        1.  Farrington  i'.  Tennessee,  95  U.  S. 

deemed   its  business  opportunity  and  6S7. 

capacity,  is  the  property  of  the  corpo-        2.  Sliares  of   Stock — Judicial  lyeflnl- 

ration,  but  constitutes  no  part  or  ele-  tlous. — Parker  z\  Sun  Ins.  Co.,  42  La^ 

ment  of  its   capital   stock;  while   the  Ann.  1 172;  32  Am.  &  Eng.  Corp.  Cas. 

same  franchise    does  enter  into  and  334;    Williams*  Pers.  Prop.  155;   Al- 

form  a  part,  and  a  very  essential  part  of  len  v.  Pegram,  16  Iowa  173. 
the  shareholder's  capital  stock.    While        In    Fisher  v,   Essex  Bank,   5  Gray 

the  nominal  or  par  value  of  the  capital  (Mass.)  377,  Shaw,  C.  J.,  said :  *'Shares 

stock  and  of  the  share  stock  is  the  same,  in   incorporated    companies,  such   as 

the  actual  value  is  often  widely  differ-  banks,  insurance   companies,  bridges, 

ent.  The  capital  stock  of  the  company  turnpikes    and    railroads,    have    long 

may  be  wholly  in  cash  or  in  property',  been  considered  in  this  comjnonwealth 

or  both,  which  may  be  counted  and  val-  as  property  of  a  definite  and  important 

ued.     It   may  have  in   addition,  a  sur-  character,  with  many  of  the  qualities 

plus,  consisting  of  some  accumulated  of  visible,  tangible,  personal  property, 

and   reserved   fund,  or  of    undivided  and  having  a  value,  and  as  capable  of 

profits,  or  both;  but  that  surplus  is  no  appreciation  as  vessels,  or  merchan- 

part  ojf  the  company's  capital   stock,  dise,  or  other  personal  chattels.    But 

and  therefore,  is  not  itself  capital  stock,  it  is  not  visible  or  tangible,  and  there- 

The  capital  cannot  be  divided  and  dis-  fore  not  like  merchandise,  capable  of 

tributed ;     the   surplus   may   be.     But  passing    by    manual   delivery.     .    .    . 

that  surplus   does   enter  and   form   a  The  right  is,  strictly  speaking,  a  right 

part  of  the  share  stock,  for  that  repre-  to  participate,  in  a  certain  proportion, 

sents  and  absorbs  into  its  own  value  in  the  immunities  and  benefits  of  the 

surplus   as   well   as  capital ;   and   the  corporation ;  to  vote  in  the  choice  of 

franchise  in  addition;  so  that  the  prop-  their  officers,  and  the  management  of 

erty  of  every  company  may  consist  of  their  concerns;  to  share  in  the  divi- 

three    separate    and    distinct    things,  dends  and   profits,  and  to   receive  an 

which  are  its  capital  stock,  its  surplus,  aliquot   part  of  the   proceeds  of  the 

and    its    franchise;     but    these    three  capital  on  windiirg  up  and  terminating 

things,  several  in  the  ownership  of  the  the  active  existence  and  operations  of 

company,  are  united  in  the  ownership  the  corporation." 
of    the  shareholders.      The  share  of        In   Plimpton  v,  Bigelow,  93  N.  Y. 

stock  covers,  embraces,  and  represents  599:  3  Am.   &    Eng.   Corp.  Cas.  131* 

all  three  in  their  totality;  for  it  is  a  Andrews,  J.,  .said :  "  The  right  which  a 

business  photograph  of  all  the  corpo-  shareholder  in  a  corporation  has  by 

rate  possessions  and  possibilities.     A  reason  of  his  ownership  of  shares,  is  a 

company  may  also  have  no  surplus,  right  to  participate  according  to  the 

but,  on  the  contrary,  a  deficiency  which  amount  of    his  stock   in   the  surplus 

58.'. 
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at  any  time,  but  the  right  to  share  in  the  corporate  assets  accrues 
only  at  dissolution.*     Shares  of  stock  are  in  no  sense  debts  due 

profits  of  the  corporation  on  a  division,  Cas.  187;  Bent  v.  Hart,  10  Mo.  App.  143 ; 
and  ultimately  on  its  dissolution,  in  the  Kent  v.  Quicksilver  Min.  Co.,  78  N.  Y. 
assets  remaining  after  payment  of  its  159;  Jones  v.  Davis,  35  Ohio  St.  477 ; 
debts."  Bradley  v.  Bauder,  36  Ohio  St.  35 ;  38 
In  Neiler  v.  Kelley,  69  Pa.  St.  407,  Am.  Rep.  547;  Arnold  v.  Ruggles,  i  R. 
Sharswood,  J.,  said ;  "A  share  of  stock  1. 165 ;  Brightwell  v.  Mallory.  10  Yerg. 
is  an  incorporeal,  intangible  thing.  It  (Tenn.)  196;  Harrison  v.  Vines,  46  Tex. 
is  a  right  to  a  certain  proportion  of  the  21 ;  Barksdale  v,  Finney,  14  Gratt. 
capital  stock  of  a  corporation — never  (Va.)  357;  Van  Allen  v.  Assessors,  3 
realized  except  upon  the  dissolution  Wall.  (U.  S.)  585;  Morrice  v.  Aylmer, 
and  winding  up  of  the  corporation —  L.  R.,  7  H.  L.  717;  Oak  Bank  Oil  Co. 
with  the  right  to  receive  in  the  mean-  t>.  Crum,  L.  R  ,8  App.  Cas.  65. 
time  such  profits  as  may  be  made  and  DeflnltloiiB  by  Text  Writers. — "A  share 
declared  in  the  shape  of  dividends/'  in  one  of  these  companies  may  be  de- 
Shares  of  stock  empower  the  owners  fined  to  be  a  right  to  partake,  accord- 
thereof  "  to  meet  at  stockholders' meet-  ing  to  the  amount  of  the  party's  sub- 
ings,  to  participate  in  the  profits  of  the  scription,of  the  surplus  profits  obtained 
business,  and  to  require  that  the  cor-  from  the  use  and  disposal  of  the 
porate  property  shall  not  be  diverted  capital  stock  of  the  company  to  those 
from  the  original  purpose."  Forbes  v,  purposes  for  which  the  company  is 
Memphis,  etc.,  R.  Co.,  2  Woods  (U.  S.)  constituted."  Ang.&  A.,  Corporations 
323.  (iithed.)  557. 

"A  share  of  stock  represents  the  in-  "  The  term   'stock'   when   not  em- 

terest  which  the  shareholder  has  in  ployed  to  denote  the  same  thing  as 

the  capital  and   net  earnings  of  the  capital,  has  reference  to  the  interests 

corporation.    The  interest  is  of  an  ab-  of    the    shareholders    or   individuals. 

stract  nature,  that  is,  the  shareholder  The  interest  of  each  individual  share- 

cannot  by  any  act  of  his,  nor  ordi-  holder  is  a  share  of  the  net  produce  of 

narily  by  any  act  of  the  law,  reduce  it  the  capital  stock  of  the   corporation 

to  possession.     He  can  take,  and  is  en-  when  brought  into  one  fund."    Boone, 

titled  to  take,  the  surplus  profits  when  Corporations,  Par.  205. 

a  dividend  has   been  declared  by  the  "  Shares  in  a  corporation  represent 

proper  officers  of  the  corporation,  and  fractional  interests  in  the  entire  cor- 

upon  dissolution  of    the  corporation  porate  concern,  and  their  value  neces- 

he  can  take   his  share  of  the  assets  sarily  depends   upon   the  real  capital 

thereof  left  for  distribution  pro  rata  which  the  company  owns.    The  whole 

among  the  shareholders."     Earl,  }.,  in  and    the    sum   of    its   parts   must   be 

lermain  v.  Lake  Shore,  etc.,  R.  Co.,  91  equal."     Morawetz,  Corporations  (2d 

N.  Y.  492;  I  Am.  &  Eng.  Corp.  Cas.  ed.)  228. 

in.  "A  share  of  stock  may  be  defined  as 

''The  expression   *  shares  of  stock,'  a  right   which   its  owner  has  in  the 

Vihen   qualified    by   words   indicating  management,  profits,  and  ultimate  as- 

number  and  ownership,  expresses  the  sets  of  the  corporation."     Cook.  Stock 

extent  of  the  owner's  interest  in  the  and  Stockholders  (2ded.),  §5. 

corporation  property.    The  interest  is  The   term  *'  stock, "  as   used  in   the 

equitable,  and  does  not  give  him  the  charter  before  it  is  taken  by  subscrip- 

right  of  ownership  to  specific  property  tion,   means   nothing  more  than   the 

oi  the  corporation.     But  he  does  own  power  in  the  directors  to  receive  sub- 

the  specific  stock  held  in  his  name,  and  scriptions  for  stock.    Sturges  v,  Stet- 

under  the  rules  of  law,  the  property  of  son,  i  Biss.  (U.  S.)  246. 

the  corporation  is  held  by  the  corpora-  1.  "Theownershipof  a  share  of  stock 

tion  in   trust   for  the    stockholders."  involves  a  right  to  participate  in  the 

^^ck,  J^  in  Bridgman  v.  Keokuk,  72  dividends  declared  from  the  profits  of 

Iowa  42.  the  business,  and,  upon  the  dissolution 

See  further  for  definitions:    Payne  of  the  corporation,  to  a  proportionate 

!:  plliot,  54  Cal.  339;  35  Am.  Rep.  80;  share  of  the  fund  remaining  after  pay- 

Bridgmanv.  Keokuk,  72  Iowa  42;  Field  ment  of   the   corporate   debts.     This 

^- Pierce,  102  Mass.^261;  Spalding  v.  interest  or  right,  however,  does  not 

Paine,8i  Ky.  416 ;  3  Am.  &  Eng.  Corp.  enable  the  shareholder  to  withdraw 
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to  the  owner ;  ^  hence  they  are  not  credits.*  Nor  are  they  secu- 
rities  for  money,'  nor  representatives  thereof,*  and  they  will  not 
pass  under  a  bequest  of  money,*  even  if  they  are  shares  in  a 
financial  institution  like  the  Bank  of  England.*  The  term 
stock,  which  in  the  Untied  States  is  used  synonymously  with 
"  shares,"  in  England  means  a  number  of  shares  en  bloc,  but  capa- 
ble of  separation.''  For  the  individual  portions  the  term  "shares" 
is  there  used  exclusively. 

b.  Shares  Personal  Property. — It  has  been  said  that  shares 
of  stock  are  property.®  Their  statuses  such  has  finally  been  fixed 
as  personalty ,•  but  this  result  has  not  been  reached  without  some 
conflict  of  judicial  opinion,  and  in  several  jurisdictions  the  present 

any  portion  of  the  capital  stock  of  the  Cook,  Stock  and  Stockholders,  f  5. 
corporation  from  its  control,  nor  to  "  Shares  are  not  necessarilj  converted 
exercise  any  authority  over  it,  further  into  stock  as  soon  as  they  are  paid  up; 
than  to  participate,  to  the  extent  of  his  they  may  exist  either  as  paid  up  shares 
stock,  in  the  election  of  a  board  of  or  as  not  paid  up  shares.  But,  as  re- 
managers,  chare;ed  with  the  conduct  gards  stock,  that  can  only  exist  in  the 
of  the  business  for  which  the  corpora-  paid  up  state.  .  .  .  There  is  a  cer- 
tion  was  created.''  Jones  ?'.  Davis,  35  tain  extent  of  change  as  well  as  con- 
Ohio  St.  477.  See  also  Field  t;.  Pierce,  solidation  in  these  paid  up  shares. 
102  Mass,  261;  Bridgman  v.  Keokuk,  They  are  changed  from  ordinary  shares 
72  Iowa  42.  And  see  generally  cases  in  this  respect,  that  they  are  no  longer 
in  preceding  note.  capable  of  being  subdivided."   Norrice 

1.  Bridgman  t'.  Keokuk,  72  Iowa  42.  v,  Aylmer,  L.  R.,  7  H.  L.  717.    See 

2.  Bridgman  v.  Keokuk,  72  Iowa  42 ;  also  Trinder  v.Trinder,  L.  R.,  i  Eq.695. 
New  Orleans  Nat.  Banking  Assoc,  v.  6.  See  supra,  this  title.  Shares 
Wiltz,  4  Woods  (U.  S.)  43;  Smith  v,  of  Stock — General  Nature,  Stock  is 
Crescent  City  Live- Stock,  etc.,  Co.,  30  **  property  **  within  the  meaning  of  the 
La.  Ann.  378.  Kentucky  Civil  Code,  §  180,  authoriz- 

8.  Mechanics'  Bank  v.  New  York,  ing  the  suing  out  of  an  order  of  arrest 

etc.,  R.  Co.,  13  N.  Y.  626.  for  a  debtor  about  to  leave  the  state, 

4.  Mechanics'  Bank  v.  New  York,  without  leaving  "  property ''  sufficient 
etc.,  R.  Co.,  13  N.  Y.  626.  to    satisfy    the    claims    against  him. 

5.  Lowe  t'.  Thomas,  6  De  G.  M.  &  Fieldt;.  Montmollin,  5  Bush.  (Ky.)455- 
^*  3^51  54  ^^Q*  ^h'  315;  Gosden  v.  9.  Stock  la  Personal  Property.— Ber- 
Dotterill,  i  M.  &  K.  56;  7  Eng.  Ch.  ney  Nat.  Bank  v,  Plnckard,  87  Ala. 
56;  Jones  tK  Brinley,  i  East  i.  Com-  577;  30  Am.  &  Eng.  Corp.  Cas.  52; 
fare  Nightingal  v,  Devesme,  5  Burr.  Payne  v,  Olliot,  54  Cal.  339;  35  Am. 
2589;  Douglas  T;.Congreve,  I  Keen  410.  Rep.  80;  San  Francisco  v.  Flood,  64 

6.  *'  It  appears  to  me  to  be  utterly  Cal.  504;  3  Am.  &  Eng.  Corp.  Cas, 
impossible  to  hold  that  bank  stock,  404;  Tregear  t*.  Etiwanda  Water  Co., 
which  is,  after  all,  nothing  but  a  share  76  Cal.  537 ;  9  Am.  St.  Rep.  245;  South 
in  the  capital  stock  of  a  company  in-  Western  R.  Co.  v.  Thomason,  40  Ga. 
corporated  by  act  of  parliament,  for  408;  Weyer  v.  Second  Nat.  Bank,  57 
the  purpose  of  carrying  on  a  banking  Ind.  198 ;  Manns  r.  Brookville  Nat. 
business,  is  any  more  a  security  for  Bank,  73  Ind.  243 ;  Seward  v.  Rising 
money  than  a  share  in  any  other  part-  Sun,  79  Ind.  351 ;  13  Am.  &  Eng.  R. 
nership  whatever.  It  is  merely  a  Cas.  315;  Allen  v.  Pegram,  16  lova 
share  in  an  incorporated  partnership,  173;  Baltimore,  etc.,  R.  Co.  ».  Sewall, 
which  has  certain  statutory  privileges,  35  Md.  238;  Tippets  t/.  Walker,  4 
and  does  the  banking  business  of  the  Mass.  596;  Sargent  v.  Franklin  Ins. 
state.  That  cannot  alter  the  charac-  Co.,  8  Pick.  (Mass.)  90;  19  Am.  Dec. 
ter  of  it.  It  is  really  as  much  a  share  306 ;  Johns  v.  Johns,  i  Ohio  St  350 ; 
in  a  company  as  any  partner's  share  in  Weaver  v.  Barden,  49  N.  Y.  286;  Ar- 
a  brewery  is."  Sir  W.  M.  James,  V.  nold  t'.  Ruggles,  i  R.  I.  165;  Dyerr. 
C,  in  Ogle  v.  Knipe,  L.  R.,  8  Eq.  434.  Osborne,  ix    R.  I.  321 ;    23  Am.  Rcp. 

7.  Rapalje   &   L.  Law   Diet   1224;  460;  Bligh  v.  Brent,  a  Y.  A  C.  268; 
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state  of  the  law  is  the  result  of  legislative  interference  in  direct 
opposition  to  the  courts.^  Some  of  the  older  authorities  hold 
that  shares  are   realty  or  personalty  according  to   the   nature 

of  the  corporate  capacity  and  enterprise.*  Accordingly,  shares 
in  a  turnpike  company,'  a  waterworks  company,*  a  canal  com- 
pany,* a  navigation    improvement  company  authorized  to  col- 

Ex   parte    Lancaster    Canal    Co.,   i  pike  companies  by  the  common  law ; 

D.  &C.  4x1;  Bradley  f.  Holdsworth,  though   latterly  it  has   been  thought 

3  M.  &  W.  422 ;  Watson  v.  Spratley,  that  railway  shares  were  more   prop- 

20  Eng.  L.  &  Eq.  507 ;  10  Ex.  322 ;  Ed-  erly  to  be  regarded  as  personal  estate." 

wards  v.  Hall,  6  De  G.  M.  &  G.  74.  8.  Welles  v,  Cowles,  3  Conn.  567 ; 

In  Cooper  v.  Corbin,  105  111.  224;  13  Knapp  v.  Williams,  4  Ves.  Jr.  430.     In 

Am.  &  Eng.  R.  Cas.  394,  the  court,  by  the    former    case.  Swift,   C .  J.,   said  : 

Craig,  }.,  said :    '*  Capital  stock    has  **  When   the  legislature   incorporated 

Dever,  so  far  as  we  know,  been  treated  the    turnpike    company    in   question^ 

as  real  property.    It  is  in  its  very  na-  they  authorized  and  empowered  them 

ture  changeable,  transitory,  and  has  no  to   make  and   maintain   the   road,  to 

element  whatever  which  likens  it  to  erect  gates  thereon,  and  collect  a  cer- 

real  property."  tain  toll,  till  the  expense   of    making 

In  Seward  v.   Rising   Sun,  79  Ind.  and  repairing  the  road  should  be  re- 

351 ;  13  Am.  &  E"K-   ^'  C^ls,  315,  the  imbursed    to    the    stockholders,  with 

court,  by  Bicknell,  C.  C,  said  :  "Shares  twelve  per  cent,  interest.    This  is  a 

of    stock  in   incorporated   companies,  right  issuing  out  of   real  property,  an- 

whether  the   property  of  such  com-  nexed  to,   and  exercisable  within   it; 

panies  be  tangible  or  intangible,  are  and  comes  within  the  description  of  an 

personal  property."  incorporeal  hereditament  of  a  real  na- 

See  also  an  interesting  monograph  ture,  on  the  same  principle  as  a  share 
by  Henry  Budd,  Jr.,  on  the  "  Nature  in  the  New  river,  in  canal  navigations, 
and  Transfer  of  Stock,"  7  South.  L.  ^nd  tolls  of  fairs  and  markets.  ( Dry- 
Rev.  430.  butter    V,    Bartholomew,   3   P.   Wms. 

1.  In  Connecticuty  after  the  decision  137;  Habergham  v.  Vincent,  3  Ves.  Jr.. 
in  Welles  t^.  Cowles,  3  Conn.  567,  and  304;  King  v.  Chipping-Norton,  5 
in  Keniucky^  after  that  of  Copeland  r.  East  339.)  This  is  not  a  mere  right  of 
Copeland,  7  Bush  (Ky.)  349,  statutes  action  in  favor  of  the  company  to- 
were  enacted  providing  that  shares  of  collect  a  toll  from  individuals  pass- 
stock  should  thereafter  be  regarded  as  ing  the  road ;  but  they  can,  by  erecting 
personalty.  the  gates,  compel   passengers  to   par 

2.  Thus,  Prof.  Greenleaf,  in  his  edi-  for  the  privilege  of  passing  the  road, 
tion  of  Cruise  on  Real  Property  39,  This  is  a  power  annexed  to,  and  exer- 
40,  says :  *'  Shares  in  the  property  of  cisable  upon,  the  turnpike  road ;  and 
a  corporation  are  real  or  personal  the  toll  is  paid  for  passing  the  road,  and, 
property,  according  to  the  nature,  consequently,  issues  out  of  it.  It  has 
object  and  manner  of  the  investment,  been  urged  that  the  individual  stock- 
Where  the  corporate  powers  are  to  be  holders  have  only  a  claim  on  the  com- 
exercised  solely  in  land,  as  where  pany,  and  not  upon  the  realty,  and  this 
original  authority  is  given  by  the  must  be  of  a  personal  nature.  But  the 
charter  to  remove  obstructions  in  a  stockholders,  as  members  of  the  com- 
river  and  render  it  navigable,  to  pany,  are  owners  of  the  turnpike  road ; 
open  new  channels,  etc.,  to  make  a  and  it  is  in  virtue  of  this  interest  that 
canal,  erect  waterworks,  and  the  like,  they  have  their  claims  for  the  dividends, 
>s  was  the  case  in  the  New  river  or  their  respective  shares  of  the  toll, 
water,  the  navigation  of  the  river  Avon,  It  is  not  a  mere  claim  on  the  corpora- 
and  some  others,  and  the  property  or  tion." 

interest  in  the  land,  though  it  be  an  4.  Townshend  v.  Ashe,  3  Atk.  336 ; 

incorporeal    hereditament,   is    vested  Dry  butter  v,  Bartholomew,  3  P.  Wms. 

inalienably  in   the  corporators  them-  137.     See  the  review  of  these  cases  by 

selves,  the  shares  are    deemed    real  Thurman,  J.,  in  Johns  v.  Johns,  i  Ohia 

estate.    Such,  in  some  of  the  United  St  351. 

States,  has  been  considered  the  nature  6.  Tomlinson  v.  Tomlinson,  9  Bea^« 

of  shares  in  toll  bridge,  canal  and  turn-  459. 
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lect  tolls,*  and  even  a  railroad  company,*  have  been  held  in  some 
instances  to  be  real  estate. 

But  these  decisions  are  practically  obsolete  and  possess  chiefly 
an  historical  interest.  It  is  now  settled  that  stock  is  personal 
property,*  and  it  is  said  moreover  to  be  in  the  nature  of  a  chose 
in  action.^  But  shares  have  been  held  not  to  be  goods  and  chat- 
tels within  the  meaning  of  the  statute  of  13  Elizabeth,  ch.  5, 
relating  to  conveyances  in  fraud  of  creditors,  being  incapable  of 
seizure.^  Generally  throughout  the  United  States  trover  lies  to 
recover  shares  of  stock,*  though  a  different  doctrine  obtains  in 

1.  Buckeridge  v.  Ingram,  2  Yes.  Jr.  more  than  he  has  got  alreadj.  If  he 
652.  C^'m/ar^  Meason's  £state,  4  Watts  is  kept  out  of  his  dividends  he  can 
(Pa.)  346,  where  the  respective  inter-  bring  his  action  for  those  dividcDds. 
•ests  of  two  individuals  authorized  to  They  may  be  choses  in  action,  that  I 
build  a  bridge  across  a  river  between  can  understand,  but  he  cannot  sue  for 
their  lands  were  held  to  be  real  estate,  the  share,  as  he  has  it  already.    This 

2.  Price  v.  Price,  6  Dana  (Ky.)  107.  appears  to  me  to  show  that  it  cannot 
Compare  Copeland  v,  Copeland,  7  be  a  chose  in  action  in  the  ordinary 
Bush.  (Ky.)  349.  sense,  although  I  do  not  say  that  ft 

8.  See  cases  cited  above.  may  not  be  so  in  the  extended  and 
4.  Allen  V,  Pegram,  16  Iowa  173;  loose  sense  of  that  expression."  But 
Howe  V.  Starkweather,  17  Mass.  243;  when  this  case  came  before  the 
Hutchins  v.  State  Bank,  12  Met.  house  of  lords,  the  judgment  of  the 
(Mass.)  426;  Fisher  v.  Essex  Bank,  5  chancery  division  was  reversed,  and 
Gray  (Mass.)  377;  James  v.  Woodruff,  the  English  doctrine  still  conforms  to 
10  Paige  (N.  Y.)  541;  aff'd2T>en  (N.  that  stated  in  the  text.  Lord  Black- 
Y.)  574;  Denton  t'.  Livingston,  9  burn,  on  appeal,  says  :*' I  think  it  was 
Johns.  (N.  Y.)  96;  6  Am.  Dec.  264;  hardly  disputed  that,  in  modern  times, 
Kent  V.  (Quicksilver  Min.  Co..  78  N.  lawyers  have  accurately  and  inaccu- 
Y.  150;  Slaymaker  v.  Bank  of  Gettys-  rately  used  the  phrase  *  choses  in  ac- 
burg,  10  Pa.  St.  373;  People's  Bank  v,  tion  'as  including  all  personal  chattels 
Kurtz,  99  Pa.  St.  349 ;  44  Am.  Rep.  that  are  not  in  possession.  In  what 
112;  Arnold  v.  Ruggles,  i  R.  I.  165;  sense,  then,  is  it  used  in  the  15th  sec- 
Union  Bank  x\  State,  9  Yerg.  (Tenn.)  tion  of  the  act  of  1869  from  which  the 
500;  Barksdale  7'.  Finney,  14  Gratt.  present  is  taken?  It  is  not  disputed 
'( Va.)  338;  Chesapeake,  etc.,  R.  Co.  v.  that  these  words  show  that  the  legisla- 
Paine,  29  Gratt.  (Va.)  506;  Humble  v,  ture  intended  to  take  policies  of  insu- 
Mitchell,  II  A.  &  E.  203;  39  E.  C.  L.  ranee  out  of  the  order  and  disposition 
46;  In  re  Jackson,  L.  R.,  12  Eq.  354;  clause.  Why  not  shares  in  companies 
Soci^t^  G^n^rale  r.  Tramways  Co.,  14  also?  I  cannot  answer  that  question 
C^  B.  Div.  424.  in  any  way  satisfactory  to  my  mind.'' 
In  Colonial  Bank  v.  Whinney,  30  5.  Dundas  v,  Dutens,  1  Ves.  196; 
Ch.  Div.  261,  the  question  arose  Grogan  x'.  Cooke,  2  B.  &  B.  230 ;  Colo- 
whether  shares  of  stock  were  gov-  nial  Bank  r.  Whinney,  30  Ch.  Div.  261. 
f»rned  by  that  clause  of  the  English  Compare  Rex  v.  Capper,  5  Price  217. 
Bankruptcy  Act  of  1883,  which  ex-  6.  Trover  Lies  for  81iar«B  of  Stock.— 
cepted  choses  in  action  from  passing  "  The  fiction  on  which  the  action  of 
to  the  trustee  in  bankruptcy.  A  ma-  trover  was  founded,  namely,  that  a  de- 
jority  of  the  court  held  that  shares  fendant  had  found  the  property  of  an- 
were  not  so  included,  and  Lord  Justice  other,  which  was  lost,  has  become,  in 
Lindley,  after  a  learned  discussion  of  the  progress  of  law,  an  unmeaning 
the  phrase  "chose  in  action,"  follows  thing,  which  has  been  by  most  courts 
the  earlier  case  of  Ex  parte  Union  discarded;  so  that  the  action  no  longer 
Bank  of  Manchester,  L.  R.,  12  Eq.  354,  exists  as  it  did  at  common  law,  but  has 
and  says:  "I  confess  that  I 'feel  a  diffi-  been  developed  into  a  remedy  for  the 
culty  in  seeing  what  the  registered  ponversion  of  every  species  of  person- 
owner  of  a  share  can  recover  by  ac-  al  property."  Mck.ee,  J.,  in  Payne  r. 
tion.  He  has  the  ownership  of  the  Elliot,  54  Cal.  341 ;  35  Am.  Rep.  80. 
^hare,  and  he    cannot    get   anything  In  Ayres  v,  French,  41  Conn.  I5i« 
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Pentisylvania^  Attachment  and  execution  may,  by  statute,  be 
levied  upon  stock  in  most  of  the  states,  whereas  the  common  law 
did  not  warrant  this  procedure.* 

c.  Statute  of   Frauds  as   Pertaining  to  Shares — (i) 

Seventeenth  Section — (a)  Amtrioaa  DoetriiM. — The  seventeenth  sec- 
tion of  the  original  act  of  Parliament  of  29  Car.  2,  ch.  3,  known 
as  the  Statute  of  Frauds,  required  every  "  contract  for  the  sale 
of  goods,  wares  and  merchandise  ''  of  specified  value,  to  be,  in 
most  cases,  in  writing.'  This  provision  has  been  substantially 
adopted  in  the  states  of  the  Union,*  and  shares  of  stock  have 
been  there  held  to  be  subject  to  the  requirements  of  the  section.* 

Park,  C.  J.,  said :  *'  If  a  certificate  of  Kelley,  69  Pa.  St.  407.    See  also  Se- 

stock    is    unlawfully    retained    when  wall  v,  Lancaster   Bank,   17   S.  &  R. 

demanded,  what  is  presumed  to  have  (Pa.)  285. 

been  converted?    The  certificate  has  2.  See  infra^  this  title,  Attachment 

no  intrinsic  value  disconnected   from  and  Execution, 

the  stock  it  represents.    No  one  would  8.  The  full  text  of  the  section  was  as 

say  that  the  paper  alone  had  been  con-  follows :    "  That  no   contract  for  the 

verted — that  the  conversion  of  the  pa-  sale  of  any  goods,  wares,   and   mer- 

per  constitutes  the  entire  wrong.    The  chandise  for  the  price  of  £10  sterling 

real  act  done  in  such  cases  is  precisely  or   upwards,   shall   be   allowed   to  be 

the  same  as  that  done  here,  no  more,  good   except  the   buyer    shall  accept 

no  less,  and  to  say  that  trover  will  lie  part  of  the  goods  so  sold  and  actually 

in  one  case  and  not  in  the  other  is  to  receive  the  same ;  or  give  something 

make  a  distinction  where  in   reality  in  earnest  to  bind  the  bargain,  or  in 

there  is  no  difference.     Conversion  is  part  payment;    or  that  some  note  or 

the  gist  of  the  action  of  trover.  Every-  memorandum  in  writing  of  the  said 

where  it  is  so  held,     i   Swift's  Digest  bargain   be   made  and  signed  by  the 

533.    The  stock  in  both  cases  was  con-  parties  to  be  charged  by  such  contract, 

verted ;   and  we  think  that,  in  these  or  their  agents  thereunto  authorized." 

days,  when  the  tendency  of  the  courts  4.  Parsons  on  Contracts,  vol.  3,  p.  3.* 

is  to  do  away  with  technicalities  not  6.  Statute  of  Frauds — American  Doo- 

based  upon  reason,  a  technical  distinc-  trine. — The  leading  American  case  is 

tion  of  this  character  should  no  longer  Tisdale  v.  Harris,  20  Pick.  (Mass.)  9, 

be  sustained.*'     See   also  Nabring  v,  in  which  Shaw,  C.  J.,  says :  '*  Suppos- 

Bank  of  Mobile,  58  Ala.  204;  Sturges  ing  this  a  new  question,  now  for  the 

*'.  Keith,  57  111.  451 ;  n  Am.  Rep.  28;  first  time  calling  for  a  construction  of 

Bank  of  America  f.  McNeil,  10  Bush  the  statute,  the  court  are  of  opinion, 

^^yO  54;  Maryland  F.  Ins.  Co.  v,  Dal-  that  as  well  by  its  terms,  as  its  general 

rymple,  25  Md.  242  ;  89  Am.  Dec.  779;  policy,   stocks    are    fairly    within    its 

Jarvis  r.  Rogers,  15  Mass.  389;  Mor-  operation.     .     .     .    There  is  nothing 

ton  V.  Preston,  18  Mich.  60 ;  100  Am.  in  the  nature  of  stocks,  or  shares  in 

Dec.  146;  Freeman   v.   Harwood,  49  companies,  which,  in  reason  or  sound 

Me.  195  ;    Boy  Ian  x\  Huguet,  8  Nev.  policy,  should  exempt  contracts  in  re- 

345 ;  Anderson  z\  Nicholas,  28  N.  Y.  spect  to  them  from  those  reasonable 

600;  Barry  r.  Calder,  48  Hun  (N.  Y.)  restrictions,  designed  by  the  statute  to 

449;  Godfrey  v.  Pell,  49  N.  Y.  Super,  prevent  frauds   in   the  sale  of  other 

Ct.  226  ;    Budd  v,  Multnomah  St.    R.  commodities.     On  the  contrary,  these 

Co.,  13  Oregon  271 ;  22  Am.  &  Eng.  companies  have  become  so  numeroua 

R.  Cas.  27;  53  Am.  Rep.   355;  Kuhn  so  large  an  amount  of  the  property  ot 

'•McAllister,  i  Utah  273;  96  U.  S.  87.  the  community  is  invested  in    them. 

Compare  Atkins  v.  Gamble,  42  Cal.  86 ;  and  as  the  ordinary  indicia  of  property, 

10  Am.  Rep.  286.  arising  from  delivery  and  possession, 

1.  "Trover   can  no   more  be  main-  cannot  take  place,  there  seems  to  "be 

tained  for  a  share  in  the  capital  stock  peculiar  reason  for  extending  the  pro- 

o{  a  corporation  than  it  can  for  the  in-  visions  of  this  statute   to  them.     As 

terest  of  a   partner  in   a  commercial  they  may  properly  be  included  under 

•firm."     Sharswood,  J.,    in  Neiler  r.  the  term  goods,  as  they  are  within  the 

23  C.  of  L.— 38  693 
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Part  payment  will,  of  course,  take  the  contract  out  of  the  stat- 
ute,* and  this  payment  may  consist  of  services  rendered,  such  as 
furnishing  information.*  So,  part  performance  will  render  a 
parol  contract  valid,*  but  the  performance  of  a  merely  collateral 
agreement  will  not  suffice.*  A  stockbroker  may,  as  the  agent  of 
both  parties,  make  the  entire  memorandum  required  by  the 
statute,*  and  the  latter  does  not,  inter  paries,  govern  agreements 
by  partners  to  purchase  stock  from  an  outsider,®  or  by  one  party 
to  buy  in  his  own  name  for  the  benefit  of  himself  and  another.' 
Nor  does  the  statute  apply  to  contracts  for  the  purchase  of  stock 
in  a  company  not  yet  formed,®  nor  to  parol  promises  to  sub- 
reason  and  policy  of  the  act,  the  court  plaintiff,  as  with  it.  The  contract 
are  of  opinion,  that  a  contract  for  the  made  -with  the  plaintiff  was  invalid, 
sale  of  shares,  in  the  absence  of  the  and  did  not  prevent  the  defendant 
other  requisites,  must  be  proved  bj  from  treating  the  stock  as  his  own, 
some  note  or  memorandum  in  writing ;  and  selling  it  as  such." 
and  as  there  was  no  such  memoran-  5.  Colvin  v,  Williams,  3  Har.  &  ]. 
dum  in  writing,  in  the  present  case,  (Md.)  38;  5  Am.  Dec.  417. 
the  plaintiff  is  not  entitled  to  maintain  6.  Tomlinson  v.  Miller,  7  Abb.  Pr., 
this  action."  Other  decisions  are  N.  S.  (N.  Y.)  364. 
North  V.  Forest,  15  Conn.  400;  South-  7.  Stover  v.  Flack,  41  Barb.  (N.  Y.) 
ern  L.  Ins.,  etc.,  Co.  v.  Cole,  4  Fla.  378 ;     163. 

Mayer  v.  Child,  47  Cal.  142 ;  Pray  v.  8.  Gadsden  v.  Lance,  i  McMulL  Eq. 
Mitchell,  60  Me.  430;  Colvin  v.  Wil-  (S.  Car.)  87;  37  Am.  Dec.  548.  In 
liams,  3  Har.  &  J.  (Md.)  38;  5  Am.  Green  v.  Brookins,  23  Mich.  54;  q  Am. 
Dec.  417 ;  Baldwin  v,  Williams,  3  Met.  Rep.  74,  it  was  said :  **  We  think  the 
(Mass.)  365;  Eastern  R.  Co.  t;.  Bene-  agreement  thus  set  forth  in  the  declara- 
dict,  10  Gray  (Mass.)  212  ;  Somerby  tion,  by  which  Green  was  to  find  a  man 
V.  Buntin,  118  Mass.  279;  19  Am.  Rep.  to  take  stock  to  be  thereafter  created 
459;  Boardman  v.  Cutter,  128  Mass.  in  a  company  thereafter  to  be  or- 
388 ;  Fine  v.  Hornsby,  2  Mo.  App.  61 ;  ganized  through  the  means  content- 
Baltzen  v,  Nicolay,  53  N.  Y.467;  Ma-  plated,  and  which  stock  as  it  origin- 
son  V,  Decker,  72  N.  Y.  595;  28  Am.  ated  should  stand  in  the  name  of 
Rep.  190.  Brookins,  was  not  an  agreement  on  the 

1.  Thompson    v,    Alger,    12     Met.    part  of  Green   to  buy  goods,  wares, 
(Mass.)  428.  and   merchandise,  within  the  meaning 

2.  White  V,  Drew,  56  How.  Pr.  (N.    of  the  statute  in   question.    This  ar- 
Y.)  53.  rangement  did  not  in  strictness  provide 

S.  Eastern   R.  Co.  v.   Benedict,  xo  for  a  sale  of  the  anticipated  stock.    In 

Gray   (Mass.)   212.     Compare  Hinch-  substance  it  w^as  an  arrangement  by 

man  T'.  Lincoln,   124  U.  S.  38,  where  which,  if  Brookins  would  embark  in  the 

the  question  of  delivery  was  submitted  enterprise,  Green  undertook  to  procure 

to  the  jury.  someone  to  be  substituted  in  Brookin's 

4.  In  North  v.  Forest,  15  Conn.  400,  place  as  a  shareholder  and  member  of 

defendant,   in   consideration  of  plain-  the  company,  if  Brookins  so  desired." 

tiff's  releasing  him  from  a  parol  con-  But  in  Boardman  v.  Cutter,  128  Mass. 

tract    to    sell  shares,    agreed    to  pay  388,  the  court,  in  construing  a  contin* 

plaintiff  one-half  of  the  excess  whicn  gent  agreement  to  purchase  in  a  cor- 

should   be  realized  from   a  sale  to  a  poration  about  to  be  formed,  said :  '*  It 

third  party  over  the  original  purchase  has  been  decided  by  this  court  that 

price.    In  an  action  upon  the  promise,  shares  in   a  corporation   are    *  goods, 

the  court  said  :    *Mt  is  further  claimed  wares,  and   merchandise,*  within  the 

that  there  has  been  a  part  performance  Statute  of  Frauds.    Tisdale  v.  Harris, 

of  the  contract  by  the  sale  of  the  stock.  20  Pick.   (Mass.)  9;  Baldwin  r.  Wil- 

But  we  see   no  foundation    for    this  liaips,   3  Met.   (Mass.)  365.    There  is 

claim.    The  defendant  had  indeed  sold  some  conflict  in  the  decisions  of  other 

the  stock ;  but  this  he  could  have  done  courts  upon  this  point  (see  Somerbj 

B8  well  without  any  contract  with  the  r.  Buntin,  118  Mass.  279;  19  Am.  Rep» 
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scribe,'  nor  to  an  agreement  by  the  seller  to  repurchase  *  Releas- 
ing a  party  from  a  parol  contract  to  sell  shares,  will  not  afford 
consideration  for  a  collateral  agreement  by  him,^  nor  will  the 
assignment  of  such  a  contract  support  a  promise  on  the  part  of 
the  assignee.* 

(b)  Eogliih  Doetrine. — The  rule  in  £«^/<^«rf  regarding  the  operation 
of  the  seventeenth  section  of  the  Statute  of  Frauds  upon  sales 
of  shares,  is  exactly  the  reverse  of  the  American.  While  the 
decisions  prior  to  the  middle  of  the  eighteenth  century  hold  that 
such  sales  are  within  the  statute,^  the  modern  English  authori- 
ties have  established  the  rule  that  its  provisions  do  not  apply.® 

(2)  Fourth  Section? — A  parol  agreement  by  the  projector  of  a 
company  to  find  a  purchaser  for  the  shares  which  a  party  might 
subscribe  for,  is  not  a  "  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another."  ®  Neither  does  an  assurance  of  cer- 
tain dividends  by  the  president  of  a  corporation  to  a  prospective 
subscriber,®  nor  the  guaranty  by  the  owner,  of  par  value  within 

459),  but  we  do  not  feel  called  upon  to  W.  200;  Knight  r.  Barber,  16  M.  &  W. 

overrule  the  two  decisions  above  cited.  66  (construing  the  stamp  act);   Brad- 

As    the  defendant's  contract    in    this  ley  v.  Holdsworth,  3  M.   &    W.  422 ; 

case  was  not  in   writing,  we  see    no  Tempest  v.  Kilner,  3  C.  B.  249;   54  E. 

ground  upon  which  any  action  can  be  C.  L.  24S;  Walker  r.  Bartlett,  18  C.  B. 

maintained  upon  it,  without  violating  845;  86  E.  C.  L.  844;  Haseltine  r*.  Sig- 

ihe  Statute  of  Frauds.     Massachusetts  gers.  i  Exch.  856;  Bowlby  x\  Bell,  3  C. 

Gen.  Stats.,  ch.  105,  §  5.     The  fact  that  B.   284;  54    E.  C    L.  284;  Watson  r. 

the  plaintiff  was  induced  to  become  one  Sprat  ley,  10    Exch.   222;    Pickering  t*. 

of  the  stockholders  by  the  defendant's  Appleby,  i   Com.  354;  Colonial   Bank 

promise  that  he  would  at  some  future  v.  Whinney,  30  Ch.  Div.  261. 

time  buy  the  stock  of  the  plaintiff  at  a  7.  This  section  of  the  original  stat- 

specific  price,  does  not  change  the  es-  ute  reads:   "That  no  action  shall  be 

sential  character  of  the  transaction."  brought  whereby   to   charge  any  ex- 

1.  Bullock  r.  Falmouth,  etc..  Turn-  ecutor  or  administrator  upon  any  spe- 

pike  Road  Co.,  85  Ky.  184;   Coleman  cial  promise  to   answer   damages  out 

f.  Eyre,  45  N.  Y.  38;  Miles  v.  Bough,  of    his    own    estate;   or   whereby    to 

3  Q;,  B.  845 ;  43  E.  C.  L.  1001 ;  3  Rail-  charge   the  defendant   upon  any  spe- 

way  Gas.  668.  cial  promise  to  answer  for  the  debt, 

S.  Thorndike  v,  Locke,  98  Mass.  340;  default,  or  miscarriage  of  another  per- 

Fitzpatrick  T'.  Woodruff,  96  N.  Y.  561 ;  son;   or   to    charge  any  person   upon 

Merer  v,  Blair,  109  N.  Y.  600;  21  Am.  any  agreement  made  in  consideration 

&  fing.  Corp.  Cas.  307;  4  Am.  St.  Rep.  of  marriage;  or  upon  any  contract  or 

500;  Bank  of   Lyons  v.  Demmon,  Hill  sale  of  lands,  tenements  or  heredita- 

&  D.  Supp.  (N.  Y.)  398;   Morgan  v.  ments,  or  any  interest  in  or  concerning 

Struthers,    131    U.     S.    246;    Fay    v,  them;  or  upon  any  agreement  that  is 

Wheeler,  44  Vt  292.  not  to  be  performed  within  the  space 

8.  North  V.  Forest,  15  Conn.  400.  of  one  year  from  the  making  thereof; 

1  Mayer    v.    Child,    47    Cal.    142;  unless  the  agreement  upon  which  such 

Sherman  v,  Barnard,  19  Barb.  (N.  Y.)  action  shall  be  brought,  or  some  mem- 

291.  orandum  or  note  thereof,  shall  be  in 

5.  Mussall  V,  Cooke,  Pre.  Ch.  533;  writing,  and  signed  by  the  party  to  be 
Pickering  v,  Appleby,  i  Com.  354 ;  charged  therewith,  or  some  other  per- 
CrollT'.  Dobson,  Sel.  Cas.  in  Ch.  Temp,  son  thereunto  by  him  lawfully  author- 
King  (fol.  41,  1724).  ized." 

6-  Modem  English  Doctrine. — Humble  8.  Green  r>.  Brookins,  23  Mich.  48;  9 

•'.Mitchell,  II    A.  &  E.  205;  39  E.  C.  Am.  Rep.  74. 

L.  46:  Duncuft  V.  Albrecht,   12   Sim.  9.  Moorehouse  ?;.  Crangle,  36  Ohio 

189;  Hibblewhite  v.  M'Morine,  6  M.  &  St.  130 ;  38  Am.  Rep.  564. 
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a  certain  time,  for  stock  offered  in  exchange  for  lands,^  constitute 
such  a  promise.  The  provision  regarding  contracts  for  the  "  sale 
of  lands  '*  does  not  apply  even  to  agreements  to  buy  and  sell 
shares  in  cost  book  mining  companies,*  for  all  stock  is  personal 
estate.*  The  words  "  Not  to  be  performed  within  a  year  **  refer 
to  performance  on  **  either  side  ;  "  hence  a  contract  to  sell  stock 
at  the  end  of  three  years,  with  an  option  by  the  purchaser  to 
close  the  agreement  at  any  time,  is  not  included.*  As  in  other 
cases,  the  defense  of  the  Statute  of  Frauds  in  contracts  for  the 
sale  of  stock  must  be  specially  pleaded.^ 

d.  Identification. — One  of  the  peculiar  features  of  this  spe- 
cies of  property  is  its  entire  want  of  legal  identity.  Shares  of 
stock  are  without  "  earmarks  "  and  one  cannot  be  distinguished 
from  others  of  the  same  company  and  issue.*  Hence,  a  trans. 
fer  in  which,  by  mistake,  the  shares  are  incorrectly  numbered,  has 
been  held  to  pass  title  to  those  actually  owned  by  the  transferrer.' 
So  where  a  pledgee  of  shares  has  caused  them  to  be  transferred 
to  himself,®  or  has  sold  them,®  he  need  not,  in  order  to  place 
himself  aright  with  the  pledgor,  make  restoration  of  the  original 
shares.  Nor  is  the  pledgee  liable  to  account  for  them  at  the 
highest  price  for  which  he  has  sold  stock  during  the  continuance 
of  his  relation  with  the  pledgor.*®   It  is  sufficient  in  all  such  cases 

1.  Hill  I'.  Smith,  21  How.  (U.  S.)  283.  the  purpose  of  enabling  the  title  of 

2.  Watson  v,  Spratley,  10  Exch.  222;  particular  persons  to  be  traced;  but 
Powell  V,  Jessopp,  18  C.  B.  335 ;  86  E.  that  one  share,  an  incorporeal  right  to 
C.  L.  335;  Walker  z;.  Bartlett,  18  C.  B.  a  certain  portion  of  the  profits  of  the 
845;  86  E.  C.  L.  844;  Ash  worth  v,  company,  is  the  same  as  another,  and 
Munn,  15  Ch.  Div.  363.  that  share  No.  i  is  not  distinguishable 

8.  See  cases  cited  supra^  this  title,  .  from  share  No.  2,  in  the  same  way  that 

Shares  of  Stock — Personal  Property.  a  gray  horse  is  distinguishable  from  a 

4.  Seddon  v.  Rosen  baum,  85  Va.  928,  black  horse.    If,  therefore,  a  holder  of 

containing  an  extensive  review  of  the  shares  has  the  same  number  of  shares 

authorities  bearing  on  this  phase  of  the  which  he  professes  to  transfer,  or  a 

Statute  of  Frauds.  larger  number,  and   by    mistake  the 

6.  Porter  v,  Wormser,  94  N.  Y.  450.  wrong  distin^ishing  numbers  are  put 

6.  Hubbell  v,  Drexel,  11  Fed.  Rep.  in  the  transfer,  that  will  not  prevent 
115.  the  fifty  shares  which  belonged  to  him 

in  Skowhegan  Bank  v.  Cutler,  52  passing  to  the  transferree." 
Me.  517,  the  court,  by  Davis,  ].,  said  :  8.  Hubbell  r.  Drexel,  11  Fed.  Rep.  115. 
**A  share  in  the  capital  stock  of  a  cor-  9.  Atkins  xk  Gamble,  42  Cal.  86;  10 
poration  is  merely  some  aliquot  part  Am.  Rep.  286,  where  the  court  says: 
of  it,  and  not  any  particular  part.  **  The  defendant  was  at  all  times  able, 
Any  designation,  therefore,  except  by  and  ready  and  willing  to  transfer  to 
stating  the  owner  or  owners,  would  the  plaintiff  the  same  number  of  shares 
seem  to  be  impossible.  Even  if  the  of  similar  stock  of  the  same  company, 
shares  were  consecutively  numbered,  and  which  had  precisely  the  same 
of  which  there  is  no  evidence,  this  value;  and  it  is  evident  that  if  the  de- 
would  be  the  same.  For,  as  a  share  is  fendant,  in  these  transactions,  com- 
not  any  particular  part,  but  merely  an  mitted  a  technical  breach  of  his  trust, 
intangible,  undivided  proportion  of  the  it  presents  a  case  of  damnum  absque 
whole,  the  number  would  but  desig-  injuria." 
nate  the  successive  owners."  10.  Nourse  v.  Prime,  4  Johns.  Ch.  (N. 

7.  Inds  Case,  L.  R.,  7  Ch.  485,  where  Y.)  490;  7  Johns.  Ch.  (N.  Y.)  87;  8 
Mellish,  J.,  says :"  I  think  the  numbers  Am.  Dec.  606;  11  Am.  Dec.  403.  In 
of  the  shares  are  simply  directory,  for  this  case  the  defendants  were  stock- 
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if  the  pledgee  has  retained  shares  enough  of  equal  value  to  meet 
the  pledgor's  demand,  when  made.^ 

4.  Certificates  of  Stock— ^.  General  Nature.— Certificates  of 
stock  are  distinct  from  the  shares  themselves,*  and,  therefore, 
deserving  of  separate  treatment.  The  former  are  not  the  res^  but 
rather  the  evidence  of  its  ownership.'  They  are  assurances  to  the 
commercial  world  that  the  stock  is  the  property  of  the  person 
designated,*  and  the  corporation  is  estopped  to  deny  their  validity 
when  issued  to  bona  fide  purchasers.*    Still  they  are  no  more  than 

brokers,  and  the  shares  left  with  them  former  is  the  substance  and  the  latter 
were  not  distinguishable  from  other  is  the  evidence  of  it." 
shares  in  the  same  company  which  *'A  certificate  of  title  to  a  share  is  not 
had  passed  through  defendants'  hands,  a  share.  It  is  evidence  of  the  share- 
Chancellor  Kent  says  in  the  opinion :  holder's  interest.  His  interest  may 
"It  is  sufficient,  under  this  contract,  be  transferred  by  the  transfer  of  the 
that  the  defendants  always  had  the  certificate ;  but  it  is  not  the  certificate 
requisite  quantity  of  shares  on  hand,  that  is  valued,  when  the  worth  of  the 
and  the  law  will  presume  that  the  share  is  estimated  either  by  the  specu- 
shs^res  so  on  hand,  from  time  to  time,  lator  in  the  market,  or  by  the  tax  as- 
were  the  shares  deposited,  because  the  sessor.  It  is  the  property  which  it 
parties  have  not  reduced  the  shares  to  represents  that  is  valued  by  the  specu- 
any  more  certainty.  We  must  take  the  lator,  often  with  reference  to  specula- 
contract  as  we  find  it,  and  are  not  tion  only,  but  by  the  public  officer, 
bound  to  enter  into  a  labyrinth  of  in-  always,  if  he  does  his  duty,  by  the  real 
quiry  and  accounts  to  see  if  we  cannot  worth  of  the  property,  all  things  con- 
mend  it.  The  plaintiff  has  no  right  to  sidered."  Van  Allen  v.  Assessor,  3 
call  for  an  account  of  the  profits  made  Wall.  (U.  S.)  598. 
on  a  like  number  of  shares,  when  the  "  The  certificate  does  not  constitute 
defendants  always  had  a  sufficient  quan-  the  title  to  the  stock.  .  .  .  In  legal 
tity  to  comply  with  the  contract,  and  contemplation  the  certificate  is  merely 
when  the  plaintiff  is  not  able  to  point  an  additional  and  convenient  evidence 
out  which  were  his  shares.  ...  If  of  the  ownership  of  the  stock.''  Cincin- 
a  person  will  suffer  his  property  to  go  nati,  etc.,  R.  Co.  w  Pearce,  28  Ind.  502. 
into  a  common  mass  in  this  way,  with-  See  also  Payne  t'.  Elliot,  54  Pa.  St. 
out  having  put  a  mark  upon  it,  by  339;  35  Am.  Rep.  80;  Mitchel  v. 
which  it  can  be  identified,  he  clearly  Beckman,  64  Cal.  117;  i  Am.  &  Eng. 
has  no  right  to  ask  anything  more  Corp.  Cas.  40;  Campbell  f.  Morgan,  4 
than  that  the  quantity  he  put  in  should  111.  App.  100 ;  Johnson  v,  Albany,  etc., 
always  be  there  and  ready  for  him.  By  R.  Co.,  40  How.  Pr.  (N.  Y.)  193;  Ar- 
just  fiction  of  law  that  residuum  shall  nold  v.  Suffolk  Bank,  27  Barb.  (N.  Y.) 
be  presumed  to  be  the  portion  he  put  424 ;  People's  Bank  v.  Kurtz,  99  Pa.  St. 
in."  See  also  Horton  v.  Morgan,  6  344;  44  Am.  Rep.  112;  McAllister  v, 
Duer.  (N.  Y.)  56;  19  N.  Y.  172;  75  Kuhn,  96  U.  S.  89;  Hubbell  r.  Drexel, 
Am.  Dec.  311 ;  Allen  v,  Dykers,  3  Hill  11  Fed.  Rep.  115. 

(N.  Y.)  593;  Gilpin  v,  Howell,  5  Pa.  4.  Joslyn  v.  St.  Paul  Distilling  Co., 

St.  42;  4^  Am.  Dec.  720;    Le  Croy  v,  44  Minn.  183. 

Eastman.  10  Mod.  499.  5.  Twin  Creek,  etc.,  Turnpike  Road 

1.  Atkins  V.  Gamble,  42  Cal.  86;  10  Co.  v.  Lancaster,  79  Ky.  5^2;  3  Am. 

Am.  Rep.  286;    Nourse  v.   Prime,  4  &   Eng.   Corp.   Cas.  58;    Machinists' 

Johns.  Ch.  (N.  Y.)  490;  7  Johns.  Ch.  Nat.   Bank  v.  Field,   126  Mass.  345; 

(N.  Y.)  87;  8  Am.  Dec.  606;  11  Am.  Pratt  r.  Taunton  Copper  Mfg.  Co.,  123 

Dec.  403;  Hubbell  v.  Drexel,  11  Fed.  Mass.  110;  25  Am.  Rep.  37;   Boston, 

Rep,  115.  etc.,  R.  Co.  V.  Richardson,  135  Mass. 

8.  Burr  v.  Wilcox,   22   N.  Y.  551;  473;  Allen  v.  South  Boston   R.  Co., 

McAllister  r.  Kuhn,  96  U.S.  89;  and  150  Mass.  200;  15  Am.  St.  Rep.  185; 

we  generally  cases  in  following  notes  :  Eastern  Plank  Road  Co.  x\  Vaughan, 

8.  Says  Sanderson,  }.,  in   Haw  ley  v.  20  Barb.  (N.  Y.)   155;    Northern  R. 

Brumagim,  33  Cal.  399:  "Stock  is  one  Co.  v.  Miller,   10  Barb.   (N.  Y.)  260; 

thing  and  certificates  another.     The  Cole  v.  Ryan,  52  Barb.  (N.  Y.)  168; 
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prima  facie  evidence  either  of  the  validity  of  the  issue,*  or  of  the 
stockholder's  title.*  It  has  been  said  that  *'  the  certificate  has  no 
intrinsic  value  disconnected  from  the  stock  it  represents,"'^  but 
on  the  other  hand,  certificates  issued  by  a  corporation  without 
capital  stock  have  been  recognized  as  conferring  substantial 
rights.* 
b.  Negotiability. — See  also,  infra,  this  title,  Sales, 
(i)  Certificates  Not  Negotiable, — In  the  present  state  of  the 
law  it  is  settled  that  certificates  of  stock  are  not  negotiable  instru- 
ments.* Thus,  a  purchaser  of  stock  receives  it  subject  to  the 
lien  of  the  company  for  debts,  though  the  corporate  capacity  is 

Spear  v.  Crawford,  14  Wend.  (N.  Y.)  Union  Co.,  14  Q^,  B.  Div.  424:London, 

20;  28  Am.  Dec.  513;  New  York,  etc.,  etc.,    Banking    Co.   z\    London,    etc., 

R.  Co.  V,  Schuyler,  34  N.  Y.  64;  Hoi-  Bank,  20  Q^  Div.  232  ;    19  Am.  &  Eng. 

brook   V,    New   Jersey    Zinc    Co.,   57  Corp.  Cas.  469;  Taylor  v.  Great  In- 

N.  Y.  616;    Mechanics'  Sav.  Inst.  v.  dian,  etc.,  R.  Co.,  4  De  G.  &  J.  559. 

PotthofF,  9  Mo.  App.  574 ;  Lee  v.  Citi-  In  Mechanic's  Bank  v.  New  York, 

zens*   Nat.   Bank,   2   Cin.   Super.   Ct.  etc.,  R.  Co.,  13  N.  Y.  627,  Comstock, 

(Ohio)  298;  Kisterbock's  Appeal,  127  J.,  said  :    *'  Certificates  of  stock  are  not 

Pa.  St.  601 ;  Shaw  v.  Port  Philip  Gold  securities  for  money  in  any  sense,  much 

Min.  Co.,  13  Q^  B.  Div.  103.  less  are  they  negotiable  securities.  Thej 

1.  Hall  V.  Rose  Hill,  etc.,  R.  Co.,  70  aresimply  the  muniments  and  evidence 
111.  673.  of  the  holder's  title  to  a  given  share  in 

2.  Courtright  v.  Deeds,  37  Iowa  503;  the  property  and  franchises  of  the  cor- 
Walker  t'.  Detroit  Transit  R.  Co.,  47  poration  of  which  he  is  a  member." 
Mich.  338;  Broadway  Bank  r.  McEl-  In  Sewall   v,  Boston  Water  Power 
rath,  13  N.  J.  Eq.  24.  Co.,  4  Allen  (Mass.)  282;  81  Am.  Dec. 

3.  Ayres  v.  French,  41  Conn.  151.  701,  the  court,  by  Chapman,  ].,  said: 
Compare  Payne  v.  Elliot,  54  Cal.  339;  **The  authorities  cited  show  thatacer- 
35  Am.  Rep.  So.  tificate  of  stock  is  not  a  negotiable  in- 

4.  A  certificate  issued  by  a  college  strument;  and,  without  any  authorities, 
corporation,  not  empowered  to  issue  it  is  apparent  that  it  has  not  a  negoti- 
stock,  declaring  the  holder  entitled  to  able  character." 

one  share  in  the  real  property  of  the        In  Weaver  v.  Barden,  3  Lans.  (N. 

corporation,  and  drawing  six  per  cent.  Y.)  338,  the  court,  by  Mullen,   P.  J., 

interest,   though   not   a   certificate   of  said  :  "  Stock  has  none  of  the  qualities 

stock,  will  be  sustained  as  a  contract  of  negotiable  paper,  hence  it  cannot  be 

to  pay  annual  interest  during  the  ex-  treated  as  other  personal  property,  title 

istence  of  the  corporation ;  but  it  ere-  to  which  can  only  be  divested  by  the 

ates  no  lien  on  the  realty.     Bryant  r.  owner's  consent  or  by  operation  of  law.** 
Ohio  Dental  College,  i  Cin.  Super.  Ct.        In  Parker  v.  Sun  Ins.  Co.,  42  La. 

(Ohio)  307.  Ann.  1172  ;  32  Am.  &  Eng.  Corp.  Cas. 

6.  Certificates   Not  Negotiable. — East  334,  the  court,  by  Watkins,  J.,  said: 

Birmingham  Land  Co.  z\  Debbis,  85  "  Shares  of  stock    possess  inherentlr 

Ala.  565;  26  Am.  &  Eng.  Corp.  Cas.  135;  only   a    restricted    negotiability,  and 

7  Am.  St.  Rep.  73;  Atkins  v.  Gamble,  transfers  of  them  can  be  effected  only 

42  Cal.  99;  10  Am.  Rep.  282;  Sherwood  by  assignment  of  them,  as  of  other  cred- 

T.  Meadow  Valley  Min.  Co.,  50  Cal.  its  or  incorporeal  rights." 
412;  Barstow  v.  Savage  Min.  Co.,  64        A  certificate  of  stock  expressing  on 

Cal.  391;   3  Am.  &   Eng.  Corp.  Cas.  its  face  that  it  is  **  transferable  only  on 

194;  49  Am.  Rep.  705;   Tiedeman   v,  the  books  of  the  company  by  the  holder 

Knox,  53  Md.6i2  ;  Anderson  r\  Nicho-  thereof  in  person,  or  by  a  conveyance 

las,  28  N.  Y.  Ooo;  Weaver  v.  Barden,  in  writing  recorded  on  said  books  and 

49N.  Y.  286;   Hammond  7'.  Hastings,  surrender    of     this     certificate,"    and 

134  U.  S.  401;  31   Am.  &  Eng.  Corp.  indorsed  in  blank,  is  not  a  negotiable 

Cas.  421;    Young  v.  South  Tredegar  instrument.     Shaw    i\     Spencer,  100 

Iron  Co.,  85  Tenn.  189;  4  Am.  St.  Rep.  Mass.  382;  i  Am.  Rep.   115;  97  Am. 

752 ;    Soci6t6   G^n^rale    r.  Tramways  Dec.  102. 
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not  indicated  on  the  certificate  and  the  purchaser  is  ignorant  of 
the  lien.*  So  even  a  bona  fide  purchaser  of  a  lost  certificate 
acquires  no  title.*  Again,  where  certificates  indorsed  in  blank 
are  stolen,  purchasers  from  the  thief  are  not  protected,^  and  it 
is  held  in  Nevada  that  such  purchasers  become  liable  in  damages 
to  the  real  owner.*  But  the  transferree,  after  intervening  regis- 
try, of  a  stolen  certificate,  has  been  held  to  acquire  a  good  title.* 
In  England,  while  certificates  are  not  generally  negotiable,®  they 
may  become  so  by  the  usages  of  trade  and  will  be  treated  by  the 
courts  accordingly.'' 

1.  Hammond  v.  Hastings,  134  U.  S.  St.  150.  The  purchaser  of  a  stolen  ccr- 
401;  31  Am.  &  Eng.  Corp.  Cas.  421;  tificate  cannot  compel  registration. 
Conant  v.  Reed,  i  Ohio  St.  298.  Sherwood  v.  Meadow  Valley  Min.  Co., 

2.  Sherwood  v.  Meadow  Valley  Min.  50  Cal.  412.  But  the  company  is  not 
Co.,  50  Cal.  412.  entitled  to  an  injunction  against  a  pos- 

In  Winter  z\  Belmont  Min.  Co.,  53  sible  suit  by  one  who  has  been  refused 

Cal.  428,  plaintiff  transferred  his  stock  registration.  Buffalo  Grape  Sugar  Co. 

to  "M,,  Trustee,"  who  subsequently  in-  v.  Alberger,  22  Hun  (N.  Y.)  349. 

indorsed  the  certificates  in  blank  and  4.  Bercich  v.  MtLTje,  9  Nev.  312. 

delivered  them  back  to  plaintiff.     Aft-  5.  Mandlebaum  v.  North  American 

erward  M.  stole  the  certificates  from  Min.  Co.,  4  Mich.  464,  the  court  saying: 

plaintiff  and  sold  them,  and  it  was  held  "  When  the   company  permitted   this 

that  as  the  purchaser  was  a  bona  fide  transfer  to  Ingersoll  to  be  intimated 

one.  he  acquired  a  good   title  to  the  upon  their  books,  and  issued  this  cer- 

stock.    The  court  here  relied  upon  a  tificate  to  him,  they  well  knew  that  it 

peculiar    statute   of     California,  and  might,  and  probably  would,  pass  from 

upon  the  cases  of  Brewster  v,  Sime,  42  hand  to  hand,  upon  his  indorsement, 

Cal.  139;  Thompson  v.  Toland,  48  Cal.  through  numberless  bona  fide  holders, 

112,  and  Weston   v.  Bear   River,   etc.,  before  it  would  be  returned  for  a  like 

Min.  Co.,  6  Cal.  425 ;  63  Am.  Dec.  117.  intimation  of  transfer  and  new  certifi- 

It  seems  to  recognize,  however,  that  its  cate  thereon.    .     .    .      Once  indorsed, 

holding  is  a  departure  from    the  au-  the  certificate   passes    from   hand  to 

thority  first  above   cited,  for  it   says:  hand,  like  commercial  paper,  and  an 

"  In  the  case  of  Sherwood  v.  Meadow  ordinary  purchaser  would,  and  under 

Valley  Min.  Co.,  50  Cal.   412,  our  at-  our  statute  well    might,    regard   the 

tention  was  not  called  to  the  foregoing  usual  indorsement,  if  genuine,  as  suffi- 

decisions,  nor  to  the  statute  regulating  cient ;  and  suspicion  would  naturally 

the  transfer  of  stocks  in  private  corpo-  be  lulled,  and  inquiry  would  be  silenced 

rations.    Without  referring   to  these  beyond  such  as  would,  by  mercantile 

decisions  or  to  the  statute  on  which  law  and  usage,  be  required  upon  the 

they  were    founded,  counsel    in  the  purchase  of  commercial  paper.    And 

Sherwood  case  discussed  the  sole  pro-  if  inquiry  were  further  pressed,  and 

position  whether  a  certificate  of  this  the  party  desirous  of  purchasing  should 

character,  on  general  principles  of  com-  seek  further  evidence  of  the  genuine- 

mercial  law,  was  negotiable  in  the  sense  ness  of   the  title  of  his  vendor,   the 

in  which  bills  of  exchange  and  other  entry  upon  the  company's  books  corres- 

similar   instruments    are    negotiable,  ponding  with  the  issuing  of  such  cer- 

and  we  held  they  were  not,  which  was  tificate  would,  almost  of  necessity,  im- 

the  only  point  decided  in  that  case."  pel  him  to  the  conclusion  that,  up  to 

3.  Barstow  v.  Savage   Min.   Co.,  64  that  point,  the  title  was  unquestion- 

Cal.  388;  3  Am.  &  Eng.  Corp.  Cas.  194;  able,  and  that  behind  it  he  need  not 

49  Am.  Rep.  705  ;  Anderson  v,  Nicho-  pursue  his  investigations.   It  would  be 

las,  28  N.  Y.  600;  Aull  t'.  Colkett,  33  regarded,   and    properly  too,  as    the 

Leg.  Int.  (Pa.)  44;  Given*s  Appeal  (Pa.  recognition  by  the  company  of  a  title 

1886),  16  Atl.  Rep.  75  ;  East,  etc.,  Co.  upon   which    every    subsequent    pur- 

t'.  Dennis,  5  Ry.  &  Corp.  Law  J.  (Ala.)  chaser  could  rely." 

29^-  6.  Shropshire  Union  R.,  etc.,  Co.  v. 

The  mere  fact  of  loss  is  not  proof  of  Reg.,  L.  R.,  7  H.  L.  496. 

negligence.    Biddle  v.  Bayard,  13  Pa.  7.  Rumball  v.  Metropolitan  Bank,  2 
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(2)  Qtiasi'Ncgotiabiliiy. — But  while  certificates  of  stock  do  not 
possess  the  incidents  of  negotiability,  they  are  said  by  some  of  the 
authorities  to  be  '•^  quasi-negotiable y  *  Thus,  where  the  real  owner 
has  conferred  upon  another  the  apparent  power  to  dispose  of  stock, 
a  bona  fide  purchaser  from  such  transferrer  will  be  protected, 
though  the  latter  exceeded  his  authority  in  the  sale.*  This,  how- 
ever, is  hardly  more  than  the  statement  of  a  principle  which  applies 
equally  as  well  to  non-negotiable  choses  in  action,*  and  the  use  of 
the  term  quasi-negotiable  in  reference  to  certificates  of  stock  has 
been  criticised  by  the  text  writers.*     Still,  this  branch  of  the  law 

Q^  B.  Div.  194;  Croodwin  v.  Robarts,  First  Nat.  Bank  v.   Northern  R.  Co., 

L.  R.,  I  App.  Cas.  476 ;  Owi/are  Pick-  58    N.    H.    203;    Broadway    Bank  r. 

ard  V,  Sears,  6  A.  &  E.  469 ;  33  E.  C.  Mcllrath,  13  N.  J.  Eq.   24;   Prall   r. 

L.  115.  Tilt,  28  N.  J.   Eq.  483;    Kortright  v. 

See  generally  Negotiable  Instru-  Buffalo  Commercial  Bank,  20  Wend. 

MENTs,  vol.^  i6,  p.  479.  (X.  Y.)  91;  22  Wend.  (N.   Y.)  348; 

1.  Bridgeport  Bank  v.  New  York,  Finney's    Appeal,    59    Pa.    St.    398; 

etc.,  R.  Co..  30  Conn.  275.  Woods'  Appeal,  92  Pa.  St.  379;  37  Am. 

In  Litchfield  v.  Wells,  48  N.  Y.  613,  Rep.  694;  Eraser  v,  Charleston,  11  S. 

it  was  said:     '*  Since  the  decision  of  Car.    486;    Union    Bank    v.  Laird,  2 

the    case  of   McNeil   v.  Tenth   Nat.  Wheat.  (U.  S.)  390;  Black  f.  Zacharie, 

Bank,  46  N.  Y.  325,  above  cited,  certifi-  3  How.  ( U.  S.)  483  ;  Matthews  r.  Massa- 

cates  of  stock,  with  blank  assignments  chusetts  Nat.  Bank,  i  Holmes  (U.  S.) 

and  powers  of  attorney  attached,  must  396;  Johnson  w  Lailin,  5  Dill.  (U.  S.) 

be  nearly  as  negotiable  as  commercial  65;  First  Nat.  Bank  v,  Lanier,  11  Wall, 

paper."  ('U.  S.)  369;  McAllister  v.  Kuhn.  96 

And  in  Mandlebaum  v.  North  Am.  U.  S.  89;  Shaw  v.  Merchants'  Nat. 
Mining  Co.,  14  Mich.  473,  the  court,  Bank.  101  U.  S,  557;  Johnston  v.  Laf- 
by  Martin,  J.,  observed:  "It  is  true  lin,  103  U.  S.  800:  Famous  Shoe  Co.  r. 
that  this  is  not  commercial  paper  Crosswhite,  St.  Louis  Ct.  of  App. 
in  the  strict  sense  of  the  term;  but  Dec.  1892.  See  also  an  exhaustive 
by  our  statute,  as  has  been  stated,  note,  19  Am.  &  Eng.  Corp.  Cas.  478. 
it  is  transferable  by  indorsement  and  2.  Nutting  r.  Thomason,  46  Ga.  34: 
delivery,  so  as  to  confer  a  valid  Stinson  r.  Thornton,  56  Ga.  377; 
title  as  between  the  parties  there-  Cohen  x\  Gwynn,  4  Md.  Ch.  357; 
to,  and  is,  we  think,  by  this  provision  Salisbury  Mills  v.  Townsend.  109 
of  the  statute,  so  far  assimilated  to  Mass.  115;  McNeil  r.  Tenth  Nat. 
such  paper  that  the  holder  is  entitled  Bank,  46  N.  Y.  325;  Moore  v.  Metro- 
to  every  right  respecting  it,  as  against  politan  Nat.  Bank,  55  N.  Y.  41 ;  Bay- 
third  parties,  which  the  law  confers  ard  v.  Farmers',  etc.,  Bank,  52  Pa.  St. 
upon  the  holder  of  commercial  paper."  232;  Caulkins  v,  Memphis  Gas  Light 
Compare  also  the  following:  Duke  Co.,  85  Tenn.  683;  19  Am.  &  Eng. 
V,  Cahawba  Nav.  Co.,  10  Ala.  82 ;  44  Corp.  Cas.  400 ;  4  Am.  St.  Rep.  786; 
Am.  Dec.  472;  East  Birmingham  Briggs  v.  Ma.ssey,42  L.T.  Rep.,N.S.49. 
Land  Co.  v.  Dennis,  85  Ala.  567 ;  26  8.  Moore  v.  Metropolitan  Nat. 
Am.  &  Eng.  Corp.  Cas.  135 ;  7  Am.  St.  Bank,  55  N.  Y.  41. 
Rep.  73 ;  Supply  Ditch  Co.  i\  Elliott,  4.  *'  It  is  little  satisfaction  to  the 
10  Colo.  333 ;  Winter  v.  Belmont  Min.  court,  the  practitioner,  the  student,  or 
Co.,  53  Cal.  428 ;  Campbell  v.  Morgan,  the  owner  of  stocks,  to  be  told  that  cer- 
4  111.  App.  100;  Smith  V,  Crescent  tificates  of  stock  have  a  ^«<7.'r/-negoti- 
Citv  Live  Stock,  etc.,  Co..  30  La.  Ann.  ability.  The  term  itself  has  been  coined 
137S;  Sewall  V.  Boston  Water  Power  to  describe  the  character  of  certain 
Co.,  4  Allen  (Mass.)  282  ;  81  Am.  Dec.  things  which  can  be  understood  onir 
701 ;  Shaw  v.  Spencer,  100  Mass.  388;  by  a  study  and  knowledge  of  the 
I  Am.  Rep.  115;  97  Am.  Dec.  107;  Sar-  characteristics  of  the  thing  described. 
gent  V,  Essex,  etc.,  R.  Co.,  9  Pick.  Especially  is  this  true  of  certificates  of 
(Mass.)  205;  Fisher  v,  Essex  Bank,  5  stock.  The  information  sought  is  not 
Gray  (Mass.)  373;  Merchants'  Nat.  whether  the  certificate  is  ^«<Mi-negoti- 
Bank  v.  Richards,  6  Mo.  App.  454;  able,  but  whetlier  the  holder  of  it  is 
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has  the  appearance  of  being  in  a  transitional  stage,  and  the  trend 
of  decisions  seems  to  be  in  the  direction  of  endowing  certificates- 
of  stock  with  greater  transferable  potentiality.* 

c.  Issue. — A  certificate  is  issued  when  it  is  executed  and 
mailed  to  the  party  entitled  to  receive  it ;  *  and  the  stub  of  the 
stock  book  is  evidence  of  such  issue.*  The  execution  need  not 
be  under  seal,*  nor  in  the  state  where  the  corporation  has  its 
domicile.^    The  issue  must  be  authorized  by  the  directors®  and 

protected  under  different  states  of  facts  enlarged  until  it  now  includes  also  in 
and  circumstances.    He  who  intends  to  many  states,  bonds,  warrants,  certifi- 
purchase  such   certificates  wishes    to  cates  of  deposit,  bills  of  lading,  ware- 
know  what  dangers  or  risks  he  incurs  house  receipts,  etc.     But  little  further 
by  the  purchase.    The  practitioner  is  advance  is  needed,  it  seems,  to  include 
interested,  not  in  the  general  character  certificates  of  stock, 
of  the  instrument,  but  in  the  law  as  ap-  2.  Jones  v.  Terre  Haute,  etc.,  R.  Co., 
plicable  to  his  particular  case.    Many  17  How.  Pr.  (N.  Y.)  529. 
of  the  cases  concede  to  the  certificates  8.  Weber  v.  Fickey,  47  Md.  196. 
of  stock  a  ^tfaji -negotiability;  but  it  is  4.  Halstead  f.  Dodge,  51  N.  V.  Su- 
extremely  doubtful  whether  such  dis-  per.  Ct.  169. 

cussions  do  not  confuse    the    under-  5.  Courtright  v.  Deeds,  37  Iowa  503. 
standing  of  the  character  of  such  an  6.  Ryder  v.  Bushwick.  R.  Co.  *(N. 
instrument  more  than  they  explain  it."  Y.  1892),  31   N.  E.  Rep.  251,  was  an 
Cook,  Stock  and  Stockholders,  §  413.  action  by  the  purchaser  of  certain  cer- 
"The    phrase    * ^ifa^i -negotiability  '  tificates  issued  by  the  executive  com- 
has  been  termed  an  unhappy  one,  and  mittee   of    a  corporation,   to   enforce 
certainly  it  is  far  from  satisfactory,  as  recognition  of  his  rights  as  a  stock- 
it  conveys  no  accurate,  well   defined  holder.    The  court  thus  states  and  dis- 
meaning.    But  still  it  describes  better  poses  of  the  case :  "  It  appears  that  the 
than  any  other  short-hand  expression,  directors  of  the  defendant  consisted  of 
the  nature  of  those  instruments  which,  thirteen  stockholders ;  that  they  had 
while  not  negotiable  in  the  sense  of  the  appointed  of  their  number  five  to  act 
law-merchant,   are  so  framed  and  so  as  an  executive  committee,  who  were 
dealt  with  as  frequently  to  convey  as  to   have    the    general    direction    and 
good  a  title  to  the  transferee  as  if  they  superintendence  of  the  affairs  of  the 
were  negotiable."    Daniel,  Neg.  Inst.,  company,  and  were  vested  with   full 
§  1708.  authority  for  constructing,  repairing, 
1.  In    Scott    V.    Pequonnock     Nat.  equipping  and  operating  the  road,  etc. 
Bank,  15  Fed.  Rep.  501 ;  i  Am.  &  Eng.  But   no    power   was    given   to    them. 
Corp.Ca8.32;  Shipman,J.,says:  "The  to   issue   stock.      The   certificates   in 
tendency  of  modern  decisions  is  to  re-  question,    however,    were    issued    by 
gard  certificates  of  stock  attached  to  the  president   upon  the   authority  of 
un  executed   blank    assignment,    and  the  executive  committee.     The  trial 
power  to  transfer,  as  approximating  to  court  has  found  as  facts  that  such  cer- 
negotiable  securities,  though  neither  in  tificates  were  not  issued  by  the  author- 
iorm  nor  character  negotiable,"  citing  ity  of  the  board  of  directors ;  that  they 
First  Nat.  Bank  v.  Lanier,   11   Wall,  had  not  ratified  such  issue,  and  had 
^F*  S-)  3^»  Bank  of  Bridgeport  v,  not  authorized  the  executive  commit- 
^ew  York,  etc.,  R.  Co.,  30  Conn.  270.  tee,  nor  the   president,  to   issue    the 
It  must  be  remembered  also  that  the  same ;  and  that  the  plaintiff  was  not  a 
negotiability  of   all    the    instruments  purchaser  in  good  faith  for  full  value, 
which  possess  that  feature  is  the  pro-  Our  examination  of  the  case  leads  us 
duct  of  a  long  period  of  judicial  evolu-  to  conclude  that  the  findings  are  sup- 
tion.    The  first  reported  case  involving  ported  by  the  evidence.     We  regard 
the  negotiability  of  bills  of  exchange  these  findings  as  disposing  of  the  case, 
was  about  1603,  while  promissory  notes  for  if  the  certificates  were  not  legally 
did  not  become  fully  negotiable  until  issued,  and  the  plaintiff  is  not  a  bona 
we  act  of  Parliament  of  1704.    In  re-  fide  holder,  he  is  not  entitled  to  the 
cent  years,  moreover,  the  field  covered  relief  demanded.     Barnes  v.  Brown,  80 
^  these  instruments  has  been  greatly  N.  Y.  534 ;  Burrall  v.  Bushwick  R.  Co.,. 
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signed  by  the  full  number  of  officers  required  by  law.*  Where 
a  corporate  officer  has  authority  to  issue  certificates,  he  may 
issue  them  to  himself  as  well  as  to  others,  and  the  corporation  is 
liable  to  one  who  has  been  damaged  as  the  result  of  such  issue* 
While  the  possession  of  certificates  is  not  essential  to  member- 
ship in  a  corporation,'  every  stockholder  is  entitled  to  them  and 
may  enforce  his  right  by  action.* 

n.  Pabticulab  Kihds— 1.  Preferred  or  Guaranteed— tf.  Defini- 
tion.—See  also  Dividends,  vol.  5,  p.  743. 

The  most  important  classes  into  which  shares  of  stock  may  be 
divided  are  common  and   preferred.^     Holders  of  the  common 

75  N.  Y.  211;  New  York,  etc.,  R.  Co.  117;    i    Am.  &   Eng.   Corp.  Cas.  40: 

V.  Schuyler,  34  N.  Y.  30."  Baker  r.  Woolston,  27  Kan.  185. 

1.  Holbrook  r.  Farquier,  etc.,  Turn-  4.  Fletcher  v.  McGill,  no  Ind  395; 
pike  Co.,  3  Cranch.  (C.  C.)  425.  Chester  Glass  Co.  r.  Dewej,  16  Mas- 

2.  Titus  V.  Great  Western  Turnpike  94;  8  Am.  Dec.  128;  Wyman  r.  Ameri- 
•Co.,  61  N.  Y.  237.  can  Powder  Co.,  8  Cush.  (Mass.)  i6S^ 

8.  Corwith    v.  Culver,  69  111.   502;  Buffalo,    etc.,  R.   Co.  r.    Dudley,  iS 

Dows  TA  Naper,  91   111.  44;    Helm    t'.  N.     Y.     336;    Haldeman     v.     Hill*- 

Swiggett,    12    Ind.    194;    Beckett    t*.  borough,  etc.,  R.  Co.,  2  Handy  (Ohio 

Houston,  32  Ind.  394;  First  Nat.  Bank  loi ;  Rowley's  Appeal,  115  Pa'  St  150: 

V.  Gifford,  47  Iowa  575  ;   Agricultural  Cecil  Nat.  Bank  t-,  Watsontown  Bank, 

Bank  t'.  Burr,  24  Me.  256;  Agricultu-  105  U.   S.   217;   Ferguson  v.  Wilson, 

ral  Bank  v.  Wilson,  24  Me.  273;  Chaf-  L.  R.,  2  Ch.  77. 

fin  V.  Cummings,  37  Me.  76;  Chester  Readiness  and  willingness  to  issue 

Glass  Co.  V.  Dewey,    16  Mass.  94;  8  certificates  at  the  time  payment  i?  to 

Am.  Dec.  128;   Ellis  v,  Essex  Merri-  be  made,  is  all  that  can  be  required 

mack  Bridge,  2  Pick.  (Mass.)  243;  Bos-  where    payment  is  to  be  in  install- 

ton,  etc.,  R.  Co.  v,  Pearson,  128  Mass.  ments.*    James  f.  Cincinnati,  etc^  R. 

445 ;  Minneapolis  Harvester  Works  f.  Co.,  2   Disney  (Ohio)    261.    But  the 

Libby,  24  Minn.  327 ;  Choteau  Spring  corporation   must  be  in  a  position  to 

Co.  V.  Harris,  20  Mo.  382 ;  Shaeffer  v.  issue  them.     McCord  v.  Ohio,  etc.,  R. 

Missouri  Home  Ins.  Co.,  46  Mo.  248;  Co.,  13  Ind.  220. 

New  Hampshire  Cent.  R.  Co.  r.  John-  Where  there  are   two  claimants  to 

son,  30  N.  H.  390;  64  Am.  Dec.  300;  stock,  and  the  certificate  is  issued  to 

Wheeler  v.  Walker,  45  N.  H.  355;  In  the  wrongful  claimant,  the  other  has 

r<?  Election  of  Directors,  44  N.  J.  L-  an  adequate  remedy  by  mandamus y> 

529;   Dennis    v.    Kennedy,    19  Barb,  compel  the  issue  of  certificates  to  him. 

(N.  Y.)  517;   Strong  T'.  Smith,  15  Hun  Baker  v.  Marshall,  15  Minn.  177.    But 

(N.  Y.)  222;   Buffalo,  etc.,  R.  Co.  r.  delivery   cannot  be  compelled  where 

Dudley,  14  N.  Y.  336;  Johnson  v.  Al-  the  corporation  has  already  issued  the 

bany,  etc.,  R.  Co.,  40  How.  Pr.  (N.  Y.)  full  amount  of  its  stock.   'Williamsr. 

'93 »    Thorp   v,    Woodhull,    1    Sandf.  Savage    Mfg.    Co.,   3    Md.  Ch.  418: 

Ch.  (N.   Y.)  411;  Downer  v.  Zanes-  Smith  v.  North  American  Min.  Co,  i 

ville  Bank,  Wright  (Ohio)  477;  Com.  Nev.   423;   Mechanics'  Bank  t.  New 

V.    Woodward,    4    Phila.    (Pa.)    124;  York,    etc.,    R.   Co.,    13    N.  Y.  599: 

Galveston  City  Co.  v.  Sibley,  56  Tex.  Baker    v,    Wasson,   53  Tex.  150;  59 

269;  TurnbullV.  Payson,  95  U.  S.  418;  Tex.  140. 

Hawley  v.  Upton,  102  U.  S.  314;  Cecil  In  Massachusetts^  however,  the  cor- 

Nat.  Bank  v,  Watsontown  Bank,   105  poration   may,  in    a    proper  case,  be 

U.S.  217;  Ferrar  v.  Walker,   3   Dill,  compelled   to  purchase  stock  in  the 

(U.   S.)    ^06;    Upton   r.  Burnham,   3  market  and  issue  it  to  the  complainant. 

Biss.   (U.*  S.)    431;    Becher  v.    Wells  Pratt   v.  Machinists'    Nat.  Bank,  123 

Flouring  Mill  Co.,  i    McCrary  (U.  S.)  Mass.    no;  Machinists'   Nat.  Bankr. 

62.      Certificates   are  only  secondary  Field,  126  Mass.  345. 

evidence    of     membership.     Bank    of  5.  Called   also  indifferently  prefer 

Commerce's    Appeal,    73    Pa.  St.   59.  ence  or  preferential.     Henry  r.  Great 

Compare  Mitchell  v,  Beckman,  64  Cal.  Northern,  etc.,  R.  Co.,  4  K.  &  J.  i- 
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Stock  stand  on  an  equal  footing  and  share  pro  rata  in  the  cor- 
porate profits.*  Preferred  stock,  on  the  other  hand,  entitles  its 
owners  to  dividends  before  other  shareholders  may  receive 
them  *  In  the  United  States  the  term  "  preferred  stock  **  and 
"  guaranteed  stock "  are  used  interchangeably,'  but  in  England 
the  latter  variety  alone  is  entitled  to  arrears  of  dividends.* 

b.  Power  to  Issue. — While  the  issue  of  preferred  stock  is 
undoubtedly  valid  when  authorized,*  it  is  generally  true  that  such 

1.  Cook,  Stock  and  Stockholders,  §  9.  is  entitled  to  seven  per  cent,  per  annum 

2.  Totten  v,  Tison,  54  Ga.  139;  Bel-  from  the  date  of  the  issuing  of  the 
fast,  etc.,  R.  Co.  v.  Belfast,  77  Me.  445;  stock  held  by  him,  whether  profits  suf- 
23  Am.  &  Eng.  R.  Cas.  736;  Taft  z\  ficient  to  pay  him  each  year  are  made 
Hartford,  etc.,  R.  Co.,  8  R.  I.  310;  5  or  not;  and  if,  at  the  first  division  of 
Am.  Rep.  575 ;  Crawford  v.  North-  profits,  sufficient  shall  not  have  been 
eastern,  etc.,  R.  Co.,  3  Tur.  N.  S.  1093;  xnade  to  pay  him  the  whole  sum  due, 
Chaffee  v.  Rutland  R.  Co.,  55  Vt.  110;  he  may  carry  the  arrears  due  him  over 
16  Am.  &  Eng.  R.  Cas.  408 ;  *'  Pre-  to  the  next  dividend,  and  continue  to 
ierred  Stock,"  20  Am.  Law  Reg.  633,  do  so  until  he  has  received  the  whole 
article  by  John  D.  Lawson ;  see  also  sum  due  him,  calculated  at  seven  per 
Dividends,  vol.  5,  p.  743.  "The  cent,  per  annum  Irom  the  date  of  the 
holder  of  preferred  shares  may  say,  issue  of  the  stock  held  by  him.  The 
*■  Nobody  shall  have  any  portion  of  the  principle  last  stated  rests  mainly  on 
profits  of  the  company  until  I  have  English  adjudications,  and  has  in  that 
been  paid  my  dividend.*  "  Henry  v,  country  received  the  approval  of  such 
Great  Northern,  etc.,  R.  Co.,  4  K.  &  }.  judges  as  Lord  Cranworth,  Lord  Hath- 
i :  I  De  G.  &  J.  606.  erly.  Lord  Justice  Knight  Bruce  and 

In  Elkins  v.  Camden,  etc.,  R.  Co.,  36  Lord  Justice   Turner.    The  cases    in 
N.  J.  Eq.  236;  9  Am.  &  Eng.  R.  Cas.  which   it    has    been    enunciated   are: 
<>39,  Van  Fleet,  V.  C,  said :  "  There  Henry  v.  Great  Northern   R.  Co.,   3 
are  certain  legal  principles  pertinent  Jur.   N.   S.   1133;    i    De  G.   &  J.  606; 
to  this  discussion  which  I  think  are  so  Crauford  v.  North  Eastern  R.  Co.,  3 
firmly  established   that  they   may  'he  Jur.   N.   S.   1093 ;    Sturge   n.   Eastern 
taken  for  granted,  without  argument  Union   R.  Co.,  7  De  G.  M.  &  G.  158; 
or  the  citation  of   authorities:  First,  Matthews  v.  Great  Northern  R.  Co., 
stockholders  are  not  creditors,  and  un-  5  Jur.  N.  S.  284.    The  doctrine  of  all 
til  the  winding  up  of  the  corporation  these  cases,  on  the  point  under  consid- 
are  entitled  to  nothing  from  it  but  a  eration,  was  approved  in  Boardman  v, 
distribution  of   its  net  earnings;  sec-  Lake  Shore,  etc.,  R.  Co.,  8a  N.  Y.  157; 
ond.  dividends  can  only  be  paid  out  of  4  Am.  &  Eng.  R.  Cas.  265.' 
profits;  third,  calling  stock  preferred  8.  See  Dividends,  vol.  5,  p.  743. 
stock  does  not,  per  se^  define  the  rights  4.  Henry  v.  Great  Northern  R.  Co., 
of  such  stock,  but  in  order  to  deter-  4  K.  &  J.  i ;  Cook,  Stock  and  Stock- 
mine  in  what  respect  the   holder  of  holders  (2d  ed.)  267. 
such  stock,  is  to  be  preferred  to  the  5.  Hazlehurst  v.  Savannah,  etc.,  R. 
holder  of  ordinary  stock,  resort  must  Co.,  43  Ga.  15 ;  Evansville,  etc.,  R.  Co. 
be  had  to  the  statute  or  contract  under  v,  Evansville,  15  Ind.  395;   Covington 
which  it  is  issued ;  and,  fourth,  where  v,  Covington,  etc..  Bridge  Co.,  10  Bush 
the  statute  or  contract  under   which  (Ky.)  69;  Bates  i*.  Androscoggin,  etc., 
preferred  stock  is  issued  declares  or  R.   Co.,   49  Me.  497 ;  Wright  v,  Ver- 
promises  that  the  holder  of  such  stock  mont,  etc.,    R.  Co.,    12  Cush.  (Mass.) 
shall  receive  a  dividend  of  a  fixed  and  68 ;  Waterman  v,  Troy,  etc.,  R.  Co.,  8 
certain  rate  per  annum^  without  limit-  Gray  (Mass.)  433;  Cunninghams.  Ver- 
ing  the  annual  sum  to  be  paid  as  divi-  mont,   etc.,   R.   Co.,    12   Gray  (Mass.) 
dend  to  profits  earned  or  made  within  41 1 ;  Barnard  v.  Vermont,  etc.,  R.  Co., 
a  designated  period — as,  for  example,  7  Allen  (Mass.)  512;  Lockhart  v.  Van 
that  he  shall    receive  a   dividend  of  Alstyne,  31  Mich.81 ;  18  Am.  Rep.  156; 
seven  per  cent,  per  annum  before  any  McLaughlin  x\  Detroit,  etc.,  R.  Co.,  8 
dividend  shall  be  paid  on  the  ordinary  Mich.  100;  Prouty  v,  Michigan  South- 
«tock— there  the  preferred  stockholder  ern,  etc.,  R.  Co.,  i   Hun  (N.  Y.)  655; 
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authority  is  not  an  incidental  corporate  power,  but  must  be  ex- 
pressly conferred  by  charter  or  by  statute,*  and  that  a  mere  by- 
law is  not  sufficient.*  But  this  rule  is  subject  to  numerous 
modifications.  Thus,  there  is  high  authority,  though  obiter,  for 
the  rule  that  a  corporation  may,  before  the  issue  of  any  shares, 
classify  them  into  common  and  preferred,  independent  of  charter 
provisions.*     A  general  authority  to  increase  the  capital  stock 

West  Chester,  etc.,  R.  Co.  v,  Jackson,  Hotel  Co.,  4  De  G.  J.  &  S.  671 ;  Ash- 
77  Pa.  St.  321;  Kent  v.  Quicksilver  bury  v.  Watson,  30  Ch.  Div.  376;  16 
Min.  Co.,  78  N.  Y.  177;  Taft  v.  Hart-  Am.  &  Eng.  Corp.  Cas.  383. 
ford,  etc.,  R.  Co.,  8  R.  I.  310;  <  Am.  8.  In  Kentr.  cQiicksilverMin.Co.,78 
Rep.  575;  Rutland,  etc.,  R.  Co.  v,  N.Y.  159,  Folger,  J.,  says:  *'Weare  not 
Thrall,  35  Vt.  537 ;  Richardson  v,  Ver-  prepared  to  say  that,  at  the  first,  the 
mont,  etc.,  R.  Co.,  44  Vt.  613;  St.  John  corporation  might  not  have  lawfully 
V.  Erie  R.  Co.,  22  Wall.  (U.  S.)  136;  divided  the  interest  in  its  capitalstock 
10  Blatchf.  (U.  S.)  371 ;  In  re  Anglo-  into  shares  arranged  in  classes,  prefer- 
Danubian  Steam  Nav.  Co.,  L.  R.,  20  ring  one  class  to  another  in  the  right 
Eq.  339;  In  re  Brighton  R.  Co.,  44  Ch.  it  should  have  in  the  profits  of  the 
Div.  28;  Henry  v.  Great  Northern  R.  business.  The  charter  gave  power  to 
Co.,  I  De  G.  &  J.  606;  Matthews  v,  make  such  by-laws  as  it  might  deem 
Great  Northern  K.  Co.,  28  L.  J.  Ch.  proper,consis'tent  with  constitution  and 
376;  Memphis  Grain,  etc., Co.  v.  Mem-  law;  and  to  issue  certificates  of  stock 
phis,  etc.,  R.  Co.,  85  Tenn.  703;  30  representing  the  value  of  the  property. 
Am.  &  Eng.  R.  Cas.  522 ;  Bard  v.  We  know  nothing  in  the  constitution 
Banigan,  39  Fed.  Rep.  16;  Taylor  v.  or  the  law  that  inhibits  a  corporation 
South  &  North  Ala.  R.  Co.,  4  Woods  from  beginning  its  corporate  action  by 
(U.  S.)  575;  Hutton  V,  Scarborough  classifying  the  shares  in  its  capital 
Cliflf  Hotel  Co.,  2  D.  &  S.  521 ;  Ash-  stock,  with,  peculiar  privileges  to  one 
bury  V.  Watson,  30  Ch.  Div.  376;  16  share  over  another,  and  thus  offering 
Am.  &  Eng.  Corp.  Cas.  383 ;  Guinness  its  stock  to  the  public  for  subscription 
V,  Land  Corp.,  22  Ch.  Div.  349;  In  re  thereto.  No  rights  are  got  until  a  sub- 
South  Durham  Brewery  Co.,  31  Ch.  scription  is  made.  Each  subscriber 
Div.  261 ;  Fielden  v,  Lancashire,  etc.,  would  know  for  what  class  of  stock  he 
R.  Co.,  2  De  G.  &  S.  531;  Melhado  putdown  his  nameand  what  right  he  got 
V,  Hamilton,  28  L.  T.  (N.  S.)  578;  29  when  he  thus  became  a  stockholder. 
L.  T.  (N.  S.)  364.  There  need  be  no  deception  or  mis- 

1.  In  Campbell  t;.  American  Zylon-  take;  there  would  be  no  trenching  upon 
ite  Co.,  122  N.  Y.  455,  the  case  and  the  rights  previously  acquired;  no  con- 
principle  governing  it  are  thus  stated  tract,  express  or  implied,  would  be 
by  the  court :  "  The  articles  of  associa-  broken  or  Impaired.  .  .  .  Shares 
tion  divided  the  capital  of  the  corpora-  of  stock  are  in  the  nature  of  choses  in 
tion  into  7,500  shares,  equal  in  amount  action,  and  give  the  holder  a  fixed  right 
and  value.  At  the  date  of  the  agree-  in  the  division  of  the  profits  or  earn- 
ment  of  May  22,  1885,  by  which  it  was  ings  of  a  company  so  long  as  it  exists, 
provided  that  3,000  of  the  shares  should  and  of  its  effects  when  it  is  dissolved, 
have  priority  over  the  remaining  4,500,  That  right  is  as  inviolable  as  is  any 
all  of  the  shares,  save  20,  had  been  right  in  property,  and  can  no  more  be 
sold,  and  were  then  registered  in  the  taken  away  or  lessened,  against  the 
names  of  their  purchasers.  The  right  will  of  the  owner,  than  can  any  other 
of  every  shareholder  to  his  proportion  right,  unless  power  is  reserx-ea  in  the 
of  the  profits  of  the  corporation  was  first  instance,  when  it  enters  into  the 
vested,  and,  in  the  absence  of  some  constitutionof  the  right;  or  is  properly 
power  to  change  the  relative  value  of  derived  afterwards  from  a  superior  law 
the  shares,  conferred  by  statute  or  by  giver.  The  certificate  of  stock  is  the 
the  articles  of  association,  no  change  muniment  of  the  shareholder's  title, 
could  be  made  without  the  consent  of  and  evidence  of  his  right.  It  expresses 
all  the  shareholders,"  citing  Kent  v.  the  contract  between  the  corporation 
Quicksilver  Min.  Co.,  78  N.  Y.  159.  and  his  co-stockholders  and  himself; 

2.  Guinness  v.  Land  Corp.,  22  Ch.  and  that  contract  cannot,  he  being  on- 
Div.  349;  Hutton  V.Scarborough  CUff  willing,  be  taken  away  from  him  or 
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will,  as  a  rule,  warrant  the  enactment  of  by-laws  providing  for 

the  issue  of  preferred  shares.*  So  the  validity  of  such  an  issue 
has  been  sustained  on  the  ground  of  a  right  to  raise  funds  by  a 
sale  of  shares,*  and  on  the  power  to  borrow  money,^  but  the 
latter  ground  has  been  repudiated  by  eminent  authority.*  It  is 
immaterial  that  the  capital  stock  has  already  been  fixed,  if  au* 

changed  as  to  him  without  his  prior  security  practically,  perhaps,  does  not 

dereliction,  or  under  the  conditions  make  the  conflict  of  interests  of  the 

above  stated.     Now  it  is  manifest  that  different    holders    of    securities    any 

any  action  of  a  corporation  which  takes  greater,  or  depreciate   to  any  greater 

hold  of  the  shares  of  its  capital  stock,  extent  the  value  of  the  original  stock, 

already  sold  and  in  the  hands  of  law-  than  if  in  the  form  of  a  loan  or  bond 

ful  owners,  and  divides  them  into  two  or  mortgage,  for  those  who  purchase 

classes  —  one  of  which  is  thereby  given  bonds  secured  by  mortgage  may  also 

prior  right  to  a  receipt  of  a  fixed  sum  be  stockholders  and  thus  have  the  same      .  y^  .'^V 

from  the  earnings  before  the  other  may  motives  for  managing  the  company  for      ^      >^ 

have  any  receipt    therefrom,   and   is  their  own  interests  as  if  their  debt  was         jkif 

given  an  equal  share  afterwards  with  in  the  form  of  preferred  stock."                       wT 

theother  in  what  earnings  may  remain  4.  Kent  v.  Quicksilver  Min.  Co.,  7S              ** 

— destroys  the  equality  of  the  shares,  N.  Y.  159.    The  opinion  of  Folger,  J^ 

takes  away  a  right  which  originally  is  especially  valuable  for  its  full  review 

existed  in  it,  and  materially  varies  the  of  the  authorities.     He  says :    **  It  is 

effect  of  the  certificate  of  stock."  contended  that  the  power  to  do  so  is 

1.  Harrison  v,  Mexican  R.  Co.,  L.  an  incidental  and  implied  power,  nee- 
R.,  19  Eq.  358 ;  In  re  South  Durham  essary  to  the  use  of  the  other  powers 
Brewery  Co.,  34  W.  R.  126;  Rutland,  of  the  corporation,  and  is  a  legitimate 
etc.,  R.  Co.  z\  Thrall,  35  Vt.  545 ;  Gor-  means  of  raising  money  and  securing 
don  V,  Richmond,  etc.,  R.  Co.,  78  Va.  the  agreed  consideration  therefor.  We 
501 ;  22  Am.  &  Eng.  R.  Cas.  33,  where,  have  already  conceded  that  it  is  legiti- 
however,  the  corporation  was  empow-  mate  to  borrow  money,  and  to  secure 
ered  to  borrow  money.  But  see  Moss  the  repayment  of  it,  with  a  compensa- 
r.  Syers,  32  L.  J.  Ch.'  71 1.  tion  for  the  use  of  it.     But  that  is  when 

2.  Chaffee  r.  Rutland  R.  Co.,  55  Vt.  it  is  done  in  such  way  as  to  put  the 
no;  16  Am.  &  Eng.  R.  Cas.  40S;  State  burthen  upon  every  share  of  stock 
V,  Cheraw,  etc.,  R.  Co.,  16  S.  Car.  524.  alike,   and   to  enable   e,\^Tj  share  of 

8.  Hazelhurst  xk  Savannah,  etc.,  R.  stock  to  be  relieved  therefrom  alike ; 
Co.,  43  Ga.  13;  Harrison  v,  Mexican  R.  in  such  way  as  to  preserve  the  equality 
Co.,  L.  R.,  19  Eq.  358 ;  Rutland,  etc.,  of  right  and  privilege  and  value  of  the 
R.  Co.  V.  Thrall,  35  Vt.  545.  In  this  shares,  and  maintain  intact  the  contract 
case  the  court  says :  "Now  there  is  thereto  with  the  stockholder.  Cita- 
nothing  in  the  terms  of  the  charter,  or  tions  are  made  to  us  for  the  converse 
the  subscription,  that  forbids  the  of  this;  but  they  do  not  come  up — 
pledging  or  mortgaging  of  the  capital  sometimes  in  their  facts,  sometimes  in 
invested  to  secure  further  loans.  In  their  declarations — to  the  necessity  of 
this  form  it  certainly  makes  two  the  proposition.  Either  it  is  where 
classes  of  stockholders — one  whose  cap-  the  capital  is  not  limited,  and  it  is  new 
ital  is  invested  without  any  security  shares  that  may  be  issued  with  a  prefer- 
for  profits  or  interest  upon  their  money,  ence,  and  where  there  is  express  power 
except  what  the  prospective  success  of  to  borrow  on  bond  and  mortgage  (2 
the  enterprise  may  afford ; — the  other,  Redf.  on  Ry's,  ch.  33,  sec.  4,  §  237 ; 
to  whom  a  profit,  usually  higher  than  Harrison  v.  Mexican  R.  Co.,  12  Eng. 
simple  interest  on  their  money,  is  Rep.  793 ;  L.  R.,  19  Eq.  358) ;  or  the 
guaranteed  upon  the  amount  sub-  amount  of  the  capital  has  not  been 
scribed.  Notwithstanding  the  evils  reached  and  such  stock  is  issued  there- 
growing  out  of  having  two  classes  of  from  (Hazlehurst  v.  Savannah,  etc., 
stockholders,  with  conflicting  interests,  R.  Co.,  43  Ga.  53 ;  Totten  v.  Tison,  54 
ye  believe  it  has  been  a  mode  of  rais-  Ga.  139) ;  or  there  was  legislative 
ing  money  much  used  in  this  kind  of  authority  (Davis  v.  Proprietors  of 
enterprise,  and  regarded  only  as  in  the  Meeting-House,  8  Met.  (Mass.)  321 ; 
nature  of  a  mortgage.    This  form  of  Rutland,  etc.,  R.  Co.,  v.  Thrall,  35  Vt. 
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thority  may  be  found  for  issuing  additional  and  preferred  shares,* 

and  new  charter  clauses  may  be  substituted  for  the  original  ones 
which  afford  such  authority,*  or  it  may  be  entirely  supplied  by 
amendment.*  Even  where  the  issue  of  preferred  stock  would 
otherwise  be  invalid,  it  may  be  legalized  by  acquiescence  and 
laches  on  the  part  of  stockholders'*  or  purchasers,*  and  particu- 
larly where  the  rights  of  third  parties  have  intervened.®     Hence, 

it  has  been  held  that  a  delay  of  ten,''  or  even  of  four®  years,  the 

545) ;  or  a  restriction  to  authorized  capi-  Harrison  x\  Mexican,  etc.,   R.  Co.,  44 

tai,  and  there  was  unanimous  consent  L.  J.  Ch.  403. 

of  the  stockholders  (Prouty  v,  Michi-  5.  Bard  xk  Banigan,  39  Fed.  Rep.  13; 

gan  Southern,  etc.,  R.  Co.,  i  Hun  (N.  134 U.S.  291  ',31  Am. &  Eng.  Corp.Caw. 

Y.)  663 ;  Hazlehurst  v.  Savannah,  etc.,  327.  In  this  case  it  was  held  that  a  pur- 

R.  Co.,  43  Ga.  53) ;  or  there  was  power  chaser  of  preferred  stock,  issued  with- 

to  redeem,  which  was  a  transaction  in  out  express  statutory  authority,  who 

the  nature  of  a  debt  (Westchester,  etc.,  voluntarily  subscribed  and  paid  for  it 

R.  Co.  v.  Jackson,  77  Pa.  St.  321);  or  for    the    purpose    of    promoting  the 

the  opinion  was  obiter  (Bates  x\  An-  scheme  under  which  it  was  issued,  and 

droscoggin,  etc.,  R.  Co.,  49  Me.  491);  who  was  a  promoter  of  the  scheme, 

or  it  was  the  cause  of  a  subscription  may    not    hold     it    for   twenty- eight 

for  stock  with  a  condition  for  interest  months    after   the     conditions     upon 

until  the  corporation  was  in  operation  which   it  was   issued   have  been  ful- 

( Richardson  v.  Vermont,  etc.,  R.  Co.,  filled,  and  then  on  the  insolvency  of 

44  Vt.  613) ;  or  it  was  an  action  on  a  the  corporation  recover  his  money  on 

subscription  more  favorable  to  defend-  the  ground  of  the  invalidity  of  the  issue, 

ant  than  to  other  subscribers,  and  it  6.  "Where  third  parties  have  dealt 

was  held  that  defendant  could  not  set  with   the  company,  relying  in  good 

up  the   lack   of  equality   (Evansville,  faith  upon  the  existence  of  corporate 

etc.,  R.  Co,  T'.  Evansville,  15  Ind.  395) ;  authority  to  do  an  act,  there  it  is  not 

or  a  solemn  determination  of  this  ques-  needed  that  there  be  an  express  assent 

tion  was  not  necessary  for  the  disposal  thereto  on  the  part  of  stockholders  to 

of   the   case   (Williston   v.  Michigan,  work    an     equitable     estoppel    upon 

Southern,  etc.,  R.  Co.,  13  Allen  (Mass.)  them.     Their  conduct  may  have  been 

400) ;  or  the  issue  was  authorized  by  such,    though   negative   in   character, 

the  articles  of  association  (/«  rr  Anglo-  as  to  be  taken  for  an  acquiescence  in 

Danubian  Steam  Nav.,  etc.,  Co.,  L.  R.,  the  act ;  and  when  harm  would  come 

20  Eq.  339) ;  or  there  was  full  knowl-  to  such  third  parties  if  the  act  were 

edge  on   the   part    of    all    concerned  held    invalid,    the     stockholders    are 

(Lockhart  v.  Van  Alstyne,  31   Mich,  estopped  from  questioning  it."     Kent 

81 ;  18  Am.  Rep.  156) ;  or  the  power  v.  Q^uicksilver  Min.  Co.,  78  N.  Y.  1S7. 

in   the  corporate  body  was  conceded,  7.  Taylor  v.  South   &   North  Ala. 

and  it  was  denied  that  it  existed  in  the  R.  Co.,  4  Woods  (U.  S.)  575. 

directors  (McLaughlin  r.  Detroit,  etc.,  8.  *'In   our  view  of  the  matter,  the 

R.  Co.,  8  Mich.  100)."  holder  of  common  stock  had  an  equit- 

1.  Harrison  f.  Mexican  R.  Co.,L.  R.,  able  right  to  restrain  the  privileged 
19  Eq.  35S.  payment  to  a   preferred  stockholder 

2.  In  re  Bridgewater  Nav.  Co.,  39  from  the  profits  of  the  company,  and 
Ch.  Div.  I.  to  have  the  contract  therefor  declared 

3.  Everhart  v.  West  Chester,  etc.,  invalid.  It  was  his  duty  to  have  been 
R.  Co.,  28  Pa.  St.  339;  Covington  v,  prompt  in  his  application  to  the 
Covington,  etc..  Bridge  Co.,  10  Bush  courts  for  that  relief,  before  evi]  could 
(Ky.)  69;  (iurry  xk  Scott,  54  Pa.  St. 277.  fall  upon  innocent  parties;  and  where 

4.  Kent  x\  Qiiicksilver  Min.  Co.,  78  application  to  the  courts  therefor  has 
N.Y.  186;  Hazlehurst  7'.  Savannah,  etc.,  been  delayed  by  his  neglect,  and 
R.  Co.,  43  Ga.  13;  Lockhart  xk  Van  advantages  have  been  gained  by  the 
Alstyne,  31  Mich.  81 ;  18  Am.  Rep.  corporate  body,  assistance  should  be 
156;  Taylor  v.  South  &  North  Ala.  R.  denied  (Zabriskie  x\  Cleveland,  etc., 
Co.,  4  Woods  (U.  S.)  575;  McLaugh-  R.  Co.,  23  How.  (U.  S.)  39S;  Evans  r. 
lin  V,  Detroit,  etc.,  R.  Co., 8  Mich. 100;  Smallcombe,   L.  R.,  3  H.  L.  249).   ^^ 
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acceptance  of  dividends  on  the  preferred  shares,*  or  the  enjoy- 
ment of  benefits  in  respect  to  them  not  shared  hy  other  stock- 
holders,* would  bar  the  right  to  attack  the  validity  of  the  issue. 
Authority  to  issue  preferred  stock  does  not  extend  to  more  than 
the  prescribed  number  of  shares,*  nor  does  it  authorize  the  issue 
of  common  shares.* 
c.  Status  and  Rights  of  Preferred  Shareholders — (i) 

In  General, — Aside  from  their  priority  in  respect  to  dividends, 
holders  of  preferred  stock  stand  upon  almost  the  same  footing  as. 
ordinary  shareholders.  The  ownership  of  such  stock  carries  with 
it  the  voting  power,*  and,  indeed,  if  by  the  terms  of  its  creation 
purchasers  are  exempted  from  the  rights  and  liabilities  of  mem- 
bership, the  transaction  becomes  a  loan  rather  than  an  issue  of 
preferred  stock.® 

(2)  Preferred  Shareholders  Not  Creditors. — Ordinarily  the  own- 
ers of  preferred  shares  are  stockholders  and  not  creditors  of  the 
corporation.^    As  between  the  preferred  shareholders  and  outside 

is  said  that  the   common   stockholder  I.  310;  5  Am.  Rep.  575.  the  certificates 

should  li a ve  some  time  within   which  promised  the  holders  "  preferred  and 

to  seek  relief.     It  is  enough  to  say  in  guaranteed  dividends  at  the  rate  of  ten 

answer,  that  four  years  at   least  went  per  cent,  fer  annum,  payable   semi- 

by  before  a  holder  of  common   stock  annually,  before  any   dividends   shall 

asked   for  the   aid  of  the  courts,  and  be   paid  on   any  other  stock   in   said: 

then  not  until  a  holder  of   preferred  company."      It    was    held   that    these- 

stock  asked  that  aid,  to   restrain   pro-  were  payable  only  out  of  such  earn- 

posed  corporate  action  meant  to  put  ings  of  the  company  as  were  legally 

the  common  stock   upon   an   equality  applicable  to  the  payment  of  dividends, 

with  his  own."     Kent  v.  Quicksilver  The   court  also  said:   "The   question- 

Min.  Co..  78  N.  Y.  188.  presented  is,  what  is  the  meaning  and' 

1.  Branch  v,  Jesup,  106  U.  S.  468;  engagement  of  the  company  as  ex- 
9  Am.  &  Eng.  R.  Cas.  558.  pressed  in  these  words?    The  relations 

2.  Evansville,  etc.,  R.  Co.  v.  Evans-  between  these  parties  are  obviously 
ville,  15  Ind.  395.  those   between   shareholders  and   the 

8.  Melhado  v.  Hamilton,  28  L.  T.,  N.  corporation.    They  are  not,  on  the  face 

S.  578.  of  the  contract,  those  of  creditor  and 

4.  Covington,  etc.,  Co.  t'.  Sargent,  i  debtor.  A  corporation  may  issue  bonds 
Cin.  Super.  Ct.  (Ohio)  354.  or  other  obligations  convertible, at  cer- 

5.  Warren  r.  King.  108  LJ.  S.  397;  tain  times  and  upon  certain  contingen- 
Burt  T'.  Rattle,  31  Ohio  St.  116.  Com-  cies,  into  stock.  They  may  issue  stock, 
fare  Rutland,  etc.,  R.  Co.  v.  Thrall,  as  in  this  case,  redeemable  at  a  certain 
35  Vt  536.  time  and  upon  certain  conditions.    But 

6.  Burt  r.  Rattle,  31  Ohio  St.  129.  until  such   change  is   made  in  either 

7.  Belfast,  etc.,  R.  Co.  v.  Belfast,  77  case  the  original  relation  remains.  A 
^^^  445 i  23  Am.  &  Eng.  R.  Cas.  736;  holder  of  the  stock  retains  his  right 
Bates  I'.  Androscoggin,  etc.,  R.  Co.,  49  to  share  in  the  management  of  the 
Me.  491 ;  Lockhart  r.  Van  Alstyne,  31  corporation  and  to  participate  in  its 
Mich.  76;  iS  Am.  Rep.  156;  Nickals  profits.  He  is  not  its  creditor  in  this 
■'.  New  York,  etc.,  R.  Co.,  15  Fed.  relation.  If  he  is  to  be  constituted  its 
^^P-  575?  13  Am.  &  Eng.  R.  Cas.  139;  creditor,  there  are  well  known  modes 
Miller  r.  Ratterman,  47  Ohio  St.  141 ;  and  words  by  which  that  relation  can 
4.1  Am.  &  Eng.  R.  Cas.  339;  Pittsburg,  be  expressed.  If,  instead  of  adopting 
ftc.,  R.  Co.  T'.  Allegheny  Co.,  63  Pa.  them,  he  receives  a  certificate  of  stock, 
^t.  126;  ChaflTee  v.  Rutland  R.  Co.,  «;5  and  then  claims  to  be  both  its  creditor 
Vt.  no;  16  Am.  &  Eng.  R.  Cas.  40^;  and  stockholder  by  virtue  of  the  same 
St.Johni'.  Erie  R.  Co.,-22  Wall.  (U.  S.)  contract,  the  burden  is  upon  him  to 
136'  show  that  such  anomalous  relation  ex- 

In  Taft  z\  Hartford,  etc.,  R.Co.,  8R.     ists.    The  presumption  of  law  and  the 
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creditors,  the  lien  of  the  latter  has  priority.*  But  in  order  that 
dividends  may  be  declared  upon  preferred  stock,  it  is  not  iieces- 
sary  that  the  corporation  be  free  from  floating  debt.*  Where 
preferred  stock  is  issued  under  the  authority  of  a  statute  which 
expressly  declares  that  the  rights  and  liabilities  of  stockholders 
shall  not  attach  to  the  purchasers  thereof,  they  are  creditors.'  So 
parties  from  whom  the  corporation  effects  a  loan,  securing  them 
by  the  issue  of  stock  indorsed  "  preferred,"  and  which  is  after- 
wards surrendered  for  mortgage  bonds,  have  been  held  to  be  bona 
fide  creditors.*  The  issue  of  preferred  stock  has  been  declared 
to  be  "  a  form  of  mortgage,"  *  and  there  is  even  authority  for  the 
view  that  the  status  of  the  owner  of  preferred  shares  is  dual, 
including  rights  both  of  stockholders  and  creditors.® 

usual   course  of  business  are  against  79  Me.  411;  19  Am.  &  Eng.  Corp.  Gas. 

him.     In  this  case,  the  evidence  of  the  456;   i    Am.    St.   Rep.  330.    But  sec 

relation  is  a  certificate  of  stock,  and  Chaflfee  v.  Rutland  R.  Co.,  55  Vt.  no; 

the  subject  of  the  engagement  or  con-  16  Am.  &  Eng.  R.  Cas.  408. 

tract  is  the  dividends,  so  called,  to  be  8.  Burt  r.  Rattle,  31  Ohio  St  116; 

paid  upon  it."  Chaffee  v.  Rutland  R.  Co.,  55  Vt  no; 

Where  preferred  shares  are  issued  16   Am.  &   Eng,  R.  Cas.  408.    In  the 

to  redeem  bonded  indebtedness,  as  al-  former   case  the  purchasers  were  sc- 

lowed  under  the  Ohio  Statute,  they  are  cured  by  a  bond  and  mortgage,  and  the 

held  to  be  certificates  of  stock  and  not  court,  in  determining  their  status,  said: 

evidences  of    debt,   unless   the    latter  "  To  call  a  thing  a  wrong  name  does 

were  clearly  intended.     Miller  r.  Rat-  not  change  its  nature.    A  mortgage 

terman,  47   Ohio  St.   141;  43  Am.  &  creditor,  although  denominated  a  **pre- 

Eng.  R.  Cas.  339.  ferred     stockholder,    is    a     mortgage 

1.  Chaffee  v.  Rutland  R.  Co.,  55  Vt.  creditor  nevertheless;  and  interest  is 
X 10;  16  Am.  &  Eng.  R.  Cas.  408;  Garrett  not  changed  into  a  *  dividend  *  by  call- 
T.  May,  19   Md.  177;    Belfast,  etc.,  R.  ing  it  a  dividend.     Nothing  is  more 
•Co.  V.  Belfast,  77   Me.  445;  23  Am.  &  common  in  the  construction  of  statutes 
Eng.  R.  Cas.  736;  King  v.  Ohio,  etc.,  and  contracts   than   for  the  court  to 
R.  Co.  (Ind.  18^0),  9  Rep.  431;  Branch  correct  such  .self-evident  misnomers br 
V,  Atlantic,  etc.,  R.  Co.,  3  Woods  (U.  supplying  the  proper  words.    To  use 
S.)  481 ;  Warren  v.   King,    108  U.   S.  the  language  of  the  court  in  Corcoran 
389;  St  John  V.  Erie  R.  Co.,  22   Wall,  v.  Powers,  6  Ohio  St.  19,  *the  question 
<U.   S.)    137;    10  Blatchf.  (U.  S.)   27.  in  such  cases  is  not  what  did  the  par- 
In  the  first  named  case  the  court,  per  *ies  call  it,  but  what  do  the  facts  and 
Veazey,  T.,  said:  **  Upon  the  plaintifTs  circumstances  require  the  court  to  call 
theory,  there  was  an  unqualified  obli-  it.'     A  man  who  advances  his  monet 
gation  to  declare  and  pay  dividends  of  to  a  corporation,  and  takes  a  bond  and 
preferred  stockholders  from  the  earn-  mortgage  for  its  repayment,  and  who, 
ings    and     income,     notwithstanding  by  express  agreement  between  the  par- 
there    were    debts    of     the    company  ties,  takes  no  interest  or  risk  in  the  con- 
greater  than  the  earnings  and  the  in-  cerns  of  the  company,  is  a  creditor  of 
come.     The  creditor  must  come  after  the  company,  and  to  call  him  a  'stock- 
the  stockholder.     Under  this  claim  the  holder*  is  a  simple  misnomer.    He  is 
rule    universally    recognized    in    the  a  creditor  and  remains  a  creditor,  un- 
hooks that  the  property  of  a  corpora-  til  by  some  future  act  of  his  own  he 
tion    is  a   trust  fund   pledged  for  the  elects    to    become    a    stockholder,  or 
payment  of  the  debts  of  the  corpora-  otherwise    changes  his  relation.   The 
tion,   and   the  distinction  everywhere  right  to  become  a  stockholder  does  not 
upheld    between    a    stockholder    and  make  its  possessor  a  stockholder.'' 
creditors,    would    have    to     be  disre-  4.  Totten  v.  Tison,  54  Ga.  139. 
garded.     In  our  view  the  terms  of  the  5.  West    Chester,    etc..    R.  Co.  t-. 
<*harter  neither  force  nor  import  such  Jackson,  77  Pa.*  St  321 ;  Rutland, etc 
construction."  R.  Co.  v.  Thrall,  35  Vt.  536. 

2.  Hazeltine  v,  Belfast,  etc.,  R.  Co.,  6.  Emerson  v.  New  York,  etc.,  R- 
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(3)  Remedial  Rights. — The  declaration  of  dividends  usually 
rests  in  the  sound  discretion  of  the  directors,*  and  there  is  high 
authority  for  applying  this  rule  to  preferred  stock.*  But  the  pre- 
vailing doctrine  is,  that  where  a  dividend  is  guaranteed  and  the 
directors  refuse  to  pay,  though  funds  exist  for  that  purpose,  the 

courts  will  interfere  and  compel  such  payment.^     It  has  been  held 

Co^  14  R.  I.  555;  16  Am.  &  Eng.  R.  of  knowing  the  resources  and  condition 

Cas.  404,  where  the  court  sajs:  **A8  a  *of  the  property  under  their  control, 

stockholder  he  had  rights  to  a  dividend  are  in  a  better  position  to  determine 

and  to  repayment  of  the  principal  of  than  stockholders,  whether,  in  view  of 

his  stock  in  preference  to  any  of  the  the  duties  which  the  corporation  owes 

ordinary  stockholders.     As  a  creditor  the  public,  and  of  all  its  liabilities,  it 

he  was  entitled  to  be  paid  the  amount  wiU  be  prudent  in  any  particular  year 

of  his  debt  in   the  same   manner  as  to   declare    a    dividend    upon    stock, 

other  creditors,  but  with  no  preference  While    their  authority  in  respect  of 

over  them."  these  matters  may,  of  course,  be  con- 

1.  Belfast,  etc.,  R.  Co.  t».  Belfast,  77  trolled  or  modified  by  the  company's 
Me.  445 ;  23  Am.  &  Eng.  R.  Cas.  736 ;  charter,  and  while  the  power  of  the 
King  :'.  Patterson,  etc.,  R.  Co.,  29  N.  courts  may  be  invoked  for  the  protec- 
}.  L.  88;  Union  Pac.  R.  Co.  v,  U.  S.,  tion  of  stockholders  against  bad  faith 
99  U.  S.  402.  upon  the  part  of  directors,  we  should 

2.  In  New  York,  etc.,  R.  Co.  f.  hesitate  to  assume  that  either  the  leg- 
Nickals,  119  U.  S.  296,  an  agreement  islature  or  the  parties  intended  to  de- 
between  creditors  and  shareholders  prive  the  corporation,  by  its  managers, 
provided  for  noncumulative  dividends  of  the  power  to  protect  the  interests  of 
**  in  preference  to  the  payment  of  any  aH,  including  the  public,  by  using  earn- 
dividend  on  the  common  stock,  but  ings,  when  necessary,  for  the  preserva- 
dependent  on  the  profits  of  each  partic-  tion  or  improvement  of  the  property 
ular  year  as  declared  by  the  board  of  intrusted  to  its  control." 

directors."  The  directors  passed  a  res-  8.  Hazeltine  v.  Belfast,  etc.,  R.  Co., 

olution,  at  the  end  of  a  fiscal  year,  re-  79    Me.    411;    i    Am.   St.   Rep.  330; 

citing  that  they  did  "not  deem  it  wise  Dickinson  v.  Chesapeake,  etc.,  R.  Co., 

or  expedient"  to  declare  a  preferred  7  W.  Va.   390;    Mackintosh   v.   Flint, 

dividend.    In  an  action   by  the  pre-  etc.,  R.  Co.,  32  Fed.  Rep.  350 ;  Belfast, 

ferred  shareholders  the  circuit    court  etc.,  R.  Co.  v,  Belfast,  77  Me.  445 ;  23 

held  (15  Fed.  Rep.  575)  that  the  direct-  Am.  &  Eng.  R.  Cas.  736.     In  this  case 

ors  should  be  compelled  to  pay  the  the  court  observes  :  **As  a  general  rule 

preferred  dividend.  But,  on  appeal,  the  the  officers  of  a  corporation  are  the 

supreme  court,  by  Mr.  Justice    Har-  sole  judges  as  to  the  propriety  of  de- 

lan,  said:     "This,  in  our  judgment,  is  daring  dividends,  and  the;  courts  will 

an  erroneous  interpretation   of  both  not  interfere  with  a  proper  exercise  of 

the  agreement    and    the    company's  their  discretion.  The  company  usually 

<:harter.  There  is  nothing  in  the  langu-  establishes  its  financial  policy  for  itself; 

ape  of  either  necessarily  depriving  the  yet  when  the  right    to  a  dividend  is 

directors  of  the  discretion  with  which  clear,  and  there  are  funds  from  which 

managfing  agents  of  corporations  are  it  can  properly  be   made,  a  court  of 

Usually  invested,  when  distributing  the  equity  will    interfere  to  compel    the 

earnings  of  property  committed  to  their  company  to  declare  it.     Directors  are 

hands.    As  was  said  by  the  court,  in  not  allowed    to  use  their  power  ille- 

Clearwater  r.  Meredith,   i  Wall.  (U.  gaily,  or  oppressively.  See  cases  jw/ra; 

S.)  25. 40,  *  when  any  person  takes  stock  also  Williston  v.  Michigan  Southern, 

in  a  railroad  corporation   he  has  en-  etc.,   R.   Co.,   13   Allen   (Mass.)   400; 

tered  into  a  contract  with  the  company  Boardman  v.  Lake  Shore,  etc.,  R.  Co., 

that  his  interests  shall  be  subject  to  the  84  N.  Y.  157;  4  Am.  &  Eng.  R.  Cas. 

direction  and  control  of  the  proper  au-  265 ;  Jermain  ^•.  Lake  Shore,  etc.,  R. 

thorities  of  the  corporation,  to  accom-  Co.,  91  N.  Y.  483  ;  i  Am.  &  Eng.  Corp. 

plish  the  object  for  which  the  com-  Cas.  iii.     In  the  present  case  we  are 

pany  was  organized.'    The  directors  of  by  all  the  parties  invited  to  accept  juris- 

such  corporations,  having  opportuni-  diction;  the  facts  are  agreed,  and  all 

ties  not  ordinarily  possessed  by  others  technicalities  are  waived.     We  may 
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that  assumpsit  would  lie  to  recover  preferred  dividends,*  and  that 
specific  performance  would  be  decreed  of  a  contract  to  pay  them.* 
So  injunction  will  lie  to  restrain  the  payment  of  a  general  divi- 
dend until  there  are  sufficient  funds,*  or  until  the  preferred  stock- 
holders have  been  paid.*  In  actions  to  enforce  the  rights  of 
preferred  stockholders  the  common  stockholders  are  not  always 
necessary  parties,*  nor  are  the  corporate  officers.*  A  consolidated 
corporation  is  liable  for  dividends  guaranteed  to  shareholders 
in  the  old  companies.^  But  in  Massachusetts  an  action  at  law 
is  not  maintainable  to  recover  undeclared  dividends,®  and  the 
payment  of  preferred  stockholders  in  any  case  will  not  be  com- 

adopt  such  a  standard  of  judgment  in  poses  not  authorized  by  law,  to  the 
determining  the  question  as  we  think  detriment  and  injury  of  the  stockhold- 
would  and  should  regulate  the  exercise  ers,  or  in  the  nature  of  a  case  where 
of  sound  discretion  of  directors,  acting  they  fraudulently  and  collusively  re- 
in good  faith,  in  deciding  the  same  fuse  to  institute  a  suit.  The  corjx)ra- 
question.  Barnard  7'.  Vermont,  etc.,  tion  may  sue  and  be  sued,  in  its  corpo- 
R.  Co.,  7  Allen  (Mass.)  521.'*  rate  name.     It  has  a  legal  existence  as 

1.  West  Chester,  etc.,  R.  Co.  v,  such,  and  is  liable  to  answer  for  anr 
Jackson,  77  Pa.  St.  321,  where  divi-  act  which  may  be  done,  connected 
dends  were  guaranteed '*  from  the  time  with  its  transactions.  If  the  action 
of  payment  for  the  stock.*'  Compare  could  properly  be  brought  against  the 
Chaffee  v.  Rutland  R.  Co  ,  55  Vt.  no;  corporation,  the  directors,  as  its  offi- 
16  Am.  &  Eng.  R.  Cas.  40S.  cers,   w^ere    bound  to    look    after  the 

2.  Boardman  r.  Lake  Shore,  etc.,  R.  rights  of  all  the  stockholders  and 
Co.,  84  N.  Y.  157  ;  4  Am.  &  Eng.  R.  parties  in  interest  and  to  see  that 
Cas,  265.  they    were    properly     protected  and 

S.  Sturge  T».  Eastern  Union  R.  Co.,  cared   for.     As  individual  defendants 

7  DeG.  M.  &  G.  158:  s^>  Eng.  Ch.  157.  they  could  do  no  more,  and,  as  officers. 

See  also  Crauford  v.  North  Eastern  R.  were  bound  to  do  thus  much.    It  is  not 

Co.,  3  K.  &  J.  723  ;  Stevens  v.  South  obvious  how  parties  thus  madedefend- 

Devon  R.  Co.,  9  Hare  313;  Corry  v.  ants  can  be  of  any  essential  benefit  in 

Londonderry,  etc.,   R.   Co.,   29  Beav.  the  conduct  of  the  action.    If,  as  may 

263;  Henry  v.  Great  Northern  R.  Co.,  be  assumed,  they  are  adverse  in  inter- 

De  G.  J.  606.                                             ,  est  to  the  plaintiff,  clearly  they  could 

4.  Prouty  v.  Michigan  Southern,  not  be  of  any  service  to  those  who  mar 
etc.,  R.  Co.,  I  Hun(N.  Y.)  655;  Henry  have  been  similarly-  situated.  If  ther 
V,  Great  Northern,  etc.,  R.  Co.,  4  K.  &  agreed  with  the  object  of  the  suit  then 
J.  I.  Where  the  common  stockholders  they  could  bring  an  action,  or  be  bene- 
claim  that  they  are  being  defrauded  fited  by  success  in  the  action  brought 
by  the  preferred  stockholders,  a  pre-  by  the  plaintiff.  They  were  clearh 
liminary  injunction  will  not  be  ordered  not  necessary  parties  for  the  deiermi- 
unless  imminent  danger  is  shown,  nation  of  the  action.  Nor  were  thev 
Mackintosh  v,  Flint,  etc.,  R.  Co.,  32  proper  parties  under  the  circumstances 
Fed.  Rep.  350.  presented,  because   in  no  way  does  it 

5.  Thompson  v.  Erie  R.  Co.,  45  N.  appear  that  the  fact  of  their  being  par- 
Y.  468.  ties  was  required,  or  was  in  any  sense 

6.  Chase  v,  Vanderbilt,  62  N.  Y.  important,  either  in  the  prosecution  of 
307.  Here  the  action  was  brought  by  the  suit,  in  obtaining  the  relief  de^ 
preferred  stockholders  of  one  of  two  manded,  or  in  the  defense  of  the  same, 
consolidated  corporations  to  enforce  a  7.  Boardman  xk  Lake  Shore,  etc  R- 
contract  to  pay  specified  dividends.  Co.,  8a  N.  Y.  iSi;  4  Am.  &  Eng.  R- 
The  court  says:  '*The  claim  of  the  Cas.  265;  Proutj'  r.  Lake  Shore,  etc « 
plaintiff,  as  a  stockholder,  is  a  claim  R.  Co.,  52  N.  Y.  363;  Chase  v.  Van- 
against  the  company  and  not  against  derbilt,  62  N.  Y.  307.  Compare  h  re 
the  directors,  and  cannot   be  regarded  Sage,  70  N.  Y.  220. 

as  in  the  nature  of  an  action  against        8.  Williston  7>.   Michigan,  etc.,  R* 
directors  for  diverting  funds  to  pur-     Co.,  13  Allen  (Mass.)  400. 
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pelled  where  it  would  work  injustice  to  creditors  or  other  stock- 
holders.* 

d.  Exchange  of  Common  for  Preferred  Stock. — When 

preferred  stock  is  issued,  with  an  option  to  the  common  share- 
holders of  exchanging  their  stock  therefor,  the  option  must  be 
exercised  within  the  time  prescribed,  or,  if  no  time  is  fixed,  then 
within  a  reasonable  time.* 

A  mere  barter  by  the  directors  of  certain  preferred  shares,  held 
as  corporate  assets,  for  special  common  shares,  in  order  to  effect 
a  settlement  of  certain  claims,  is  not  a  transaction  authorized  by 
a  resolution  which  provides  for  the  issue  of  preferred  stock  with 
the  option  to  exchange.^ 

e.  Preferred  Dividends  —  (i)  General  Nature.  —  Preferred 
dividends  have  been  defined  as  "  a  charge  upon  all  accruing  profits 
at  the  stipulated  rate,  before  anything  is  divided  among  the  ordi- 
nary shareholders."  *  The  guaranty  of  a  dividend  is  said  to  mean 
nothing  more  than  a  pledge  of  the  funds  legally  applicable  to  the 
purposes  of  a  dividend.* 

(2)  From  What  Funds  Payable — (a)  Earnings  and  Proflti. — Since 
the  holders  of  preferred  stock  are  not  creditors  but  members  of 
the  corporation,®  the  fund  from  which  their  income  is  derived  is 
usually  the  same  for  them  as  for  other  stockholders.  Hence  it  is 
said  that  "The  preference  is  limited  to  profits  whenever  earned.'*'' 

1.  Culver  ?'.  Reno  Real  Estate  Co.,  cited,  though  the  text  writers  have 
91  Pa.  St.  367.  discussed  them  under  this  head.     See 

2.  Holland  i'.  Cheshire  R.  Co.,  151  Cook,  Stock  and  Stockholders,  p.  278; 
Mass.  231.     In  this  case  the   company  2  Beach,  Corp.,  p.  820. 

had  authorized   its  directors  to   issue  3.  Holland  v.  Cheshire  R.  Co.,  151 

preferred  stock  with  the   privilege  of  Mass.  231. 

exchange,  and  under  this  plan  ex-  4.  Henry  v.  Great  Northern  R.  Co., 
changes  continued  to  be  made  for  i  De  G.  &  J.  606,  where  the  Lord 
8ome  three  years,  during  which  time  Chancellor  further  says  "This  is  sub- 
most  of  the  common  stock  was  sur-  stantially  interest  chargeable  exclu- 
rendered.      After  a   lapse    of    thirty-  sively  on  profits." 

three  years   plaintiff  sought  to  avail  5.  Taft  v.  Hartford,  etc.,  R.  Co.,  8  R. 

himself  of  the  option.     Independently  I.  310;  5  Am.  Rep.  575. 

of  the  question  whether  the   terms  of  6.  See  supra^   this   title,  Preferred 

the  resolution   did  not  fix  a  limit,  the  Shareholders  Not  Creditors. 

court  held  that  the  plaintifFs  offer  was  7.  Veazey,  J.,in  Chaffee  t'.  Rutland  R. 

not  within  a  reasonable  time  and  he  Co.,  55  Vt.  1 10 ;  16  Am.  &  Eng.  R.  Cas. 

was  therefore  barred.  408,  citing  Field   on    Corporations,  ^ 

Converting  Corporate  Bonds  or  Loan  121 ;  Corry  v,  Londonderry,  etc.,  R.  Co., 

Notes  Into  Shares. — So,  if  the  privilege  29  Beav.  263;  McGregor  v.  Home  Ins. 

is    given    of    converting      corporate  Co.,  33  N.  J.  Eq.  181;  St.  John  xf,  Erie 

bonds  (Muhlenberg    v,  Philadelphia,  R.   Co.,   10   Blatchf.  (U.  S.)    271;   22 

etc.,  R.   Co.,   47   Pa.   St.   16;  or  loan  WaH.  (U.  S.)  136;  Lockhart  v.  Van  Al- 

notes, Campbell  r.  London,  etc.,  R. Co.,  styne,  31  Mich.  76;  iS  Am.  St.  Rep.  156; 

5  Hare  519;  26  Eng.  515)   into   shares,  Taft  v.  Hartford,  etc.,  R.  Co.,  8  R.  1. 310; 

time  is  of  the  essence  of  the  transaction,  5  Am.   Rep.  575.     See  also  Elkins  v, 

and  the  right  may  not  be  claimed  after  Camden,  etc.,  R.  Co.,  36  N.  J.  Eq.  233 ; 

the  expiration  of  the  limit.  9  Am.  &  Eng.  R.  Cas.  639;  Griffith   v. 

The  case  of  Pearson  v,  London,  etc.,  Paget,  6  Ch.  Div.  511 ;  In  re   London 

R.  Co.,  14  Sim.  541,  was   not  an   in-  India  Rubber  Co.,  L.  R.,  5    Eq.  519; 

stance  of  the  issue  of   preferred   stock  In  re  Quebrada  R.,  etc.,   Co.,  40  Ch. 

At  all,  nor  are  the  tAvo  cases  last  above  Div.  363;  26  Am.  &  Eng.   Corp.  Cas. 
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So  a  contract  to  pay  dividends  on  preferred  stock,  whether  or 
not  the  corporate  earnings  will  justify  such  payment,  has  been 
held  to  be  contrary  to  public  policy  and  void.*  Nevertheless, 
there  is  high  authority  for  the  rule  that  a  statutory  guaranty  of 
specific  dividends  on  preferred  stock  is  absolute,  and  not  condi- 
tioned upon  the  earning  of  sufficient  profits.*  Where  the  con- 
struction obtains  that  preferred  dividends  are  payable  only  if  the 
corporate  earnings  will  permit,  net  earnings  and  profits  are  meant.' 
The  phrase  "net  earnings"  has  been  defined  as  the  "excess  of 
the  gross  earnings  over  the  expenditures  defrayed  in  producing 
them,  aside  from  and  exclusive  of  the  constructing  and  equip- 
ment of  the  works  themselves."  *   The  term  is  practically  synony- 

380;   also  St.  John  v.  Erie  R.  Co.,   10  John  v.  Erie  R.  Co.,  22  Wall.  (U.  S.) 

Blatchf.  (U.  S.)  271 ;  22  Wall.  (U.   S.)  136;  Lockhart  t^.  Van  Alstyne,3i  Mich. 

136;  Boardman  v.  Lake  Shore,  etc.,  R.  76;  18  Am.  Rep.  156;  Taft  v.  Hartford, 

Co.,  84  N.  Y.  157;  4  Am.  &  Eng.  R.  etc.,  R.  Co.,  8  R.L  310;  .s  Am.  Rep. 575: 

Cas.  265 ;  Prouty  v.  Lake  Shore,  etc.,  Painesville,  etc.,  R.  Co.  v.  King,  17 

R.  Co.,  52  N.   V.  363;  Thompson   v.  Ohio  St.  534.     And  now  provision  to 

Erie  R.  Co.,  45  N.  Y.465;  Belfast,  etc.,  the  same  effect  is  made   by  statute,    i 

R.  Co.  V.  Belfast,  77  Me.  445;   23   Am.  Smith  &  B.  Rev.  St.  935." 
&  Eng.  R.  Cas.  736;  Bates  x\  Andros-        1.  Lockhart  f.  Van  Alstyne,  31  Mich, 

coggin,  etc.,  R.  Co.,  49  Me.  491;  Union  76;  18  Am.  Rep.  156,  where  Coolej,  ] , 

Pac.  R.  Co.  T'.  U.   S.,  99   U.    S.  402 ;  says :  "An  agreement  to  pay  semi-an- 

Nickals  r.  N.  Y.,  etc.,  R.  Co.,  15  Fed.  nual   dividends    from   earnings,  when 

Rep.  575;  13  Am.  &  Eng.  R.  Cas.  139.  there  are  any,  and  from  capital,  when 

In  Miller  zk  Ratterman,  47  Ohio  St.,  there  are  not,  is  only  a  new  form  of 

141 ;  43  Am.  &  Eng.  R.  Cas.  339,   the  the  undertaking  by  which  the  debtor 

court,  by  Spear,  J.,  said:  *'Nor  did  the  is  to  pay  from  his  profits  if  the  ship 

stipulation  guarantying  to  the  holders  comes  in,  and  from  the  pound  of  flesh 

of  the  preferred  stock  payment  of  div-  if  it  does  not;  every  dividend  from  the 

idends  thereon  negative  the  idea  that  capital  being  an  attack  upon  the  very 

they  were  stockholders.     It  was  not  a  life  of  the  corporation,  before  which, 

stipulation   to   pay    dividends  in   any  under  ordinary  circum^^tances,  it  must 

event,  but  a  stipulation  to  pay  only  out  inevitably    and    speedily    give  away, 

of  surplus    profits;   for   the  company  And  thus  the  contract,  the  only  justiii- 

mustbe  presumed  to  have  proceeded  in  cation  for  which  is  the  strengthening 

view  of  the  terms  of  the  second  section  of  the  corporation,  is  found  to  contain 

of  the  act  referred  to,  and  the  general  within  itself  a  provision  which,  except 

rule  of  law  on  the  subject.     That  rule  in  the  event  of  steady  prosperity,  roust 

is,  that  payment  of   dividends   to  pre-  inevitably  tend  to   its   weakening,  and 

ferred   stockholders  differs  from  such  almost  certainly   to   its    destruction." 

payment   to   the   holders  of  common  See  also  Taft  x\  Hartford,  etc.,  R.  Co., 

stock  only  in  that  they  are  entitled  to  8  R.I.  310;  5  Am.  Rep.  575.  Compare 

dividends  in  priority  to  any  dividends  Evansville,  etc.,  R.  Co,   z\   Evansville, 

upon  the   common   stock.     Dividends  15  Ind.  395;  Miller  v.  Ratterman,  47 

to  either  are  to  come  from  one   com-  Ohio  St.  141;  43  Am.  &  Eng.  R.  Ca?. 

mon  source,  to-wit :  from  funds  prop-  339. 

erly  applicable  to  the  payment  of  div-         2.  Williams  f.  Parker,  136  Mass. 206; 

idends;  that  is  to  say,  net  earnings.    In  6  Am.  &  Eng.  Corp.  Cas.  566 
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the  nature  of  things,  this  must  be  so.         8.  Belfast,  etc.,  R.  Co.  r.  Belfast,  7 

As  Avt'll   might  one  member  of  a  part-  Me.  445;  23  Am.  &  Eng.  R.  Cas.  736; 

nership  be  permitted  to  appropriate  to  McGregor  t'.   Home  Ins.  Co.,  33  N*  J* 

his  own  use  assets  of  the  firm   to   the  Eq.  184;  ChaflFee  r.  Rutland  R.  Co.,55 

prejudice  of  creditors,  as  for  a  stock-  Vt.  no;  16  Am.  &  Eng.  R.  Cas. 408. 
holder  of  a   corporation  to  do  it.     A        4.  Bradley,  J.,  in  Union  Pac.  R.  C^- 

contract    to   permit   this   to  he    done  7-.  U.  S.,  99.U.  S.  402.    In  Belfast,  etc., 

would  be   contrary   to    public   policy,  R.Co.r.  Belfast,  77  Me.  445 ;  23Am.& 

and  void.     Pierce^  R.  R.  124,  125;  St.  Eng.  R.  Cas.  736,  Peters,  C.  J.,  define* 
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mous  with  "net  income,"*  or  " surplus  earnings.***  But  before 
dividends  may  be  declared  there  should  be  deducted  from  the 
net  earnings  an  amount  sufficient  to  pay  interest  on  the  debts 
of  the  corporation  and  to  supply  the  needs  of  a  sinking  fund,  if 
one  has  been  established.' 

(b)  Capital. — As  a  general  rule,  capital  of  the  corporation  is 
not  subject  to  preference.  Even  upon  dissolution  the  general 
rule  is  that  the  preferred  have  no  seniority  over  the  common 
shareholders  in  the  distribution  of  assets  and  capital.*  Still,  it 
has  been  held  that  upon  a  division  of  the  assets  guaranteed  stock- 
holders are  entitled  to  be  paid  therefrom  to  the  exclusion  of 
others.*  And  if  the  general  law  governing  the  dissolution  of 
corporations  provides  that  the  surplus  funds  shall  be  divided 
among  the  common  stockholders  "After  payment  of  the  preferred 
stockholders,*'  the  latter  are  entitled  to  preference  in  the  distri- 
bution of  capital,  and  the  fact  that  the  corporation  is  being 
wound  up  by  its  officers,  and  not    under  the  direction  of  the 

the  "net  earnings"  of    a  railroad  as  Ins.  Co.,  33  N.  J.  Eq.  181 ;    /«  re  Lon- 

**The  gross  receipts  less  the  expenses  don  India   Rubber  Co.,  L.  R.,  5  Eq. 

of  operating  the  road  to  earn  such  re-  519;    /»  re  Bridgewater  Nav.  Co.,  L. 

ccipts."    See   further  for    definition:  R.,  14  App.  525;  32  Am.  &  Eng.  Corp. 

Park  r.  Grant  Locomotive  Works,  40  Cas.  586. 

N.  ].  Eq.  114;   10  Am.  &  Eng.  Corp.  5.  Gordon  r.  Richmond,  etc..  R.  Co., 

Cas. 231 ;  N.  Y.,  etc.,  R.  Co.  v.  Nickals,  78  Va.  501  ;  22  Am.  &  Eng.  R.  Cas.  33; 

119  U.  S.  296;  Salisbury  v,  Metropoli-  In  re  Bangor,  etc.,  Slate  Co.,  L.  R..  ro 

tan  R.  Co.,  23  L.  T.,  N.  S.  839;  Colt-  Eq.  59.     In  the  latter  case  preferential 

ness  Iron  Co.  t\  Black,  51  L.  J.,  Q^,  B.  shares  were  issued  under  a  resolution 

626;  Corry  v.  Londonderry,  etc.,  R.  providing  for  interest  and  bonus  "Be- 

Cc,  29  Beav.  263.  fore   any   dividend,  interest   or  other 

1.  Phillips  z\  Eastern  R.  Co.,  138  money  is  payable  to  the  original  share- 
Mass.  122  ;  22  Am.  &  Eng.  R.  Cas.  247 ;  holders."  The  court  said  :  **It  is  clear 
People  V.  Niagara  Co.,  4  Hill  (N.  Y.)  to  me  that  the  articles  of  association 
23.  Compare  Park  v.  Grant  Locomo-  did  authorize  the  creation  of  prefer- 
tive  Works,  40  N.  J.  L.  114;  10  Am.  &  ence  shares,  having  such  privileges  as 
Eng.  Corp.  Cas.  231.  the  company  should   think  fit,  includ- 

2.  Williams  r.  Western  Union  Tel.  ing  a  preference  in  every  respect,  both 
Co.,  93  N.  Y.  191 ;  3  Am.  &  Eng.  Corp.  as  to  dividend  and  as  to  capital ;  and 
Cas.  139.  it  seems  highly  probable  that  unless  a 

S.  Belfast,  etc.,  R.  Co.  v,  Belfast,  77  company  could  give  such  preference. 

Me.  445;  23  Am.  &  Eng.  R.  Cas.  736.  they  would   frequently   be   unable   to 

4.  In  Griffith  v.  Paget,  6  Ch.  Div.  raise  the  money  they  require  for  the 
511,  Sir  George  Jessel,  M.  R.,  states  as  undertaking.  Then  the  only  remain- 
follows,  the  reason  for  the  prevailing  ing  question  is  whether  they  have  exer- 
ruleon  this  point,  usingtheterm  *'part-  cised  their  power  in  such  a  manner  as 
nership"  in  its  English  sense  of  associ-  to  give  a  preference  as  to  capital  as 
ated  enterprise  in  general  :*' Therefore,  well  as  dividend.  That"  depends 
if  there  were  no  provision  to  be  found  upon  the  resolution  of  April,  1S63,  and, 
anywhere,  you  would  distribute  the  from  the  terms  of  that  resolution,  I  am 
a?«ets  in  proportion  to  the  capital,  and  quite  clear  that  the  power  wa^*  exe- 
the  mere  arrangement  for  the  division  cuted,  and  that  a  priority  was  given  to 
of  profits  inter  se  during  the  continu-  the  new  shareholders.  The  surplus 
ance  of  the  partnership  would  have  no  as.sets  must  therefore  be  distributed 
direct  bearing  on  the  division  of  the  among  the  preference  shareholders, 
capital,  as  distinguished  from  profits  />ro  rrrfa,  in  repayment  of  their  capital 
earned  up  to  the  time  of  the  dissolu-  and  interest,  in  accordance  with  the 
tion,  after  the  dissolution  of  the  com-  resolution  of  April,  1863,  in  priority 
pany."    See  also  McGregor  v.  Home  to  the  ordinary  shareholders." 
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court,  does  not  alter  the  rights  of  the  parties,  nor  change  the 
method  of  distribution.* 

(3)  Payment  of  Arrears, — While,  as  above  stated,  it  is  the  rule 
that  preferred  dividends  are  payable  only  in  case  that  the  net 
profits  allow,*  it  is  also  generally  true  that  where  the  accumulated 
earnings  at  any  period  of  distribution  are  insufficient  for  that 
purpose,  the  arrears  must  be  paid  out  of  subsequent  profits.* 
Moreover,  acquiescence  in  the  declaration  of  a  dividend  on  com- 
mon shares  while  there  is  an  arrearage  on  the  preferred  is  not  a 

1.  McGregor  r.  Home  Ins.  Co.,  33  to  divide  they  are  entitled  to  the  same, 
N.  J.  Eq.  181.  is  fully  supported  by  authority.** 

2.  See  suproy  this   title,   Preferred  In  Henry  v.  Great  Northern  R.  Co., 
Dividends.  i  De  G.  &  J.  606,  Lord  Justice  Knight 

8.  Crauford  v.   North    Eastern    R.  Bruce  thus   illustrated   the  rule:   '*A 
Co.,  3  Jur.  N.  S.  1093  ;  Sturge  t* .  E.  N.  and  B  and  C  are  partners  in  a  trade, 
R.  Co.,  31  Eng.  L.  &  Eq.  406;  Stevens  each    having    contributed    an     equal 
t'.  South    Devon   R.  Co.,  9  Hare  313;  share  of  capital,  but  they  agree  that 
12  Eng.  L.  &   Eq.   229;   Matthews   x\  out  of  the  profits  5   per    cent,  shall 
Great   Northern    R.  Co.,  5   Jur.  N.  S.  preferably  and  in  the  first  instance  be 
284;  Corry  v.   Londonderry,   etc.,  R.  paid  to  Aon  his  portion  of  the  capital. 
Co.,  29  Beav.  263;  Harrison  7*.  Mexican  The    division    of    the   profits  among 
R.  Co.,  L.  R.,  19  Eq.  358.      Boardman  them  is  agreed  to   be  and   is  period- 
ic Lake   Shore,  etc.,  R.  Co.,  84  N.  Y.  ically  made.    At  one  of  the  periodical 
i73;4  Am.  &  Eng.  R.  Cas.   265.      In  divisions  the  profits  fall  short   of  a 
this   case   the  court  says :  **The  con-  sufficiency  to  pay  this  amount  to  A 
tract  is  explicit  as  to  the  amount  and  from   the    time  to  which  out  of  the 
the  source  out  of  which  the  dividends  profits  his  interest  had  previously  been 
shall  be  paid,  and  the  times  when  pay-  paid.      Is  the   deficiency    not   after- 
able    annually    are    also     designated,  wards  to  be  made  good  to  him  from 
The    design    evidently   was  that  the  profits  more  than  adequate  to  answer 
stockholders    should    realize  ten   per  it?     I  have  heard  no  reason  why  Dot 
cent,  each  year,  payable  semi-annually,  If,  indeed,  such  a  thing  is  prohibited 
upon   the   investment  actually  made,  by   the  terms  of  the    contract,  they 
As  they  were  entitled  to  receive  such  must,  of  course,  be  abided  by.  Is  there 
dividends  from  the  net  earnings  and  any  such  prohibition   in   the  present 
to  have  ten  per  cent,  upon  the  invest-  instance?     As  it  seems  to  me,  clearly 
ment,  and   this  was   absolutely  guar-  not.     A  part  of  the  argument  for  the 
anteed,  it  necessarily  follows  that  in  defendants  having  been  illustrated  by 
the  event  that  such  earnings   should  the  figure  of  the  filling  of  a  cup,  I  may 
not  reach  the  amount,  or  at  any  time  be    excused    for    suggesting   another 
failed,  the  dividends   must  afterward  case.     Let  us  suppose  a  right  to  have 
be  paid  from  the  net  earnings  when  a  tun  of  wine  from  a  vineyard.  Is  that 
earned  and  received  by  the  company,  the  same  merely  as  a  right  to  have  a 
The  reasonable  and  fair  interpretation  tun  of  wine  from  a  vintage?    I  do  not 
of  the  contract  is,  that  the  dividends  think  so.    In  the  former  case  the  de- 
were  not  only  to  be  preferred,  but  be-  ficiency  of  an  earlier  would  have  to  be 
ing guaranteed,  were  cumulative  and  supplied  by  a  later  vintage;  not  so, 
a  specific   charge  upon   the   accruing  possibly,  in  the  other.     Here,  as  I  ap- 
profits   to   be  paid   as  arrears,  before  prehend,  the  plaintiffs  have  the  vine- 
any  other  dividends  were  divided  upon  yard,  and  not  merely  the  chance  of  a 
the  common  stock.    The  doctrine  that  particular  vantage  to  look  to.** 
preference    shareholders  are  entitled        See  also  Lockhart  v.  Van  Alstyne. 
to  be  first  paid  the  amount   of  divi-  31  Mich.  76;  18  Am.  Rep.  156;  Elkins 
dends  guaranteed,  and  of  all  arrears  of  v.  Camden,  etc.,  R.  Co.,  36  N.  J.  Eq- 
dividends  and  interest,  before  the  other  233;  9  Am.  &  Eng.  R.  Cas.  639 ;  Proutr 
shareholders  are  entitled  to    receive  v.  Michigan  Southern,  etc.,  R.  Co.,  i 
anything,    and     although     they    can  Hun    (N.   Y.)    655;    Adams  r.  Fort 
receive    no    profits    where    none  are  Plain   Bank,  36  N.  Y.  255 ;  Webb  t'. 
earned,  yet  as  soon  as  there  are  profits  Earle,  L.  R.,  20  Eq.  556. 
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waiver  of  the  right  to  such  arrears  at  a  subsequent  period  *  or  to 
arrears  in  general.*  Still  where  the  terms  under  which  preferred 
stock  is  issued  imply  that  the  entire  net  profits  of  a  year  shall  be 
paid  out  in  dividends,  arrearages  cannot  be  carried  over.*  So  a 
deficiency  resulting  from  the  fact  that  the  amount  payable  in 
dividends  on  preferred  stock  has  been  limited  by  statute,  cannot 
be  supplied  in  a  subsequent  year.*  Interest  may  be  recovered 
on  arrears  where  they  are  payable  *  and  after  the  arrears  have 
been  satisfied  common  and  preferred  stock  share  equally.®  The 
English  Companies  Clauses  Act  forbids  the  payment  of  arrears.'' 
An  assignment  of  preferred  stock  carries  with  it  the  undeclared 
and  undivided  arrears  of  dividends.® 

2.  Interest  Bearing  Stock. — Closely  allied  to  preferred  stock  is 
another  and  at  present  less  common  variety  issued  by  corpora- 
tions with  a  promise  to  pay  thereon  a  certain  rate  of  interest. 
Such  an  issue  of  shares  is  generally  valid  and  the  promise  en- 
forceable,®  and  the  owner  of  such  stock  cannot  be  compelled  to 

1.  Matthews  t\  Great  Northern  R.  Eng.  R.  Cas.  736,  supra^  as  inconsist- 
Co„  28  L.  J.  Ch.  375.  Compare  Dent  ent  with  the  general  rule,  but  states 
:•.  London  Tramways  Co.,  16  Ch.  Div.  the  ground  for  the  variance:  that  in- 
344.  asmuch  as  the  bj-law  implies  that  the 

2.  Smith  V.  Cork,  etc.,  R.  Co.,  L.  R.,  entire  net  earnings  of  each  year  should 
5  Ir.  Rep.  Eq.  65.  be  paid  out  in  dividends,  a  deficiency 

3.  Hazeltine  v.  Belfast,  etc.,  R.  Co.,  of  preferred  dividend  in  any  year 
79  Me.  411 ;  19  Am.  &  Eng.  Corp.  Cas.  could  not  be  made  up  in  subsequent 
456 ;  I  Am.  St.  Rep.  330.  In  this  case  years."  Compare  Gordon  v.  Rich- 
ihe  by-law  provided  :  "  Dividends  on  mond,  etc.,  R.  Co.,  78  Va.  501  ;  22  Am. 
the  preferred  stock  shall  first  l^  made  &  Eng.  R.  Cas.  33. 

semi-annually  from  the  net  earnings  4.  Elkins  f.  Camden,  etc.,  R.  Co.,  36 

of    the  road,   not  exceeding    six   per  N.  J.  Eq.  233;  9  Am.  &  Eng.  R.  Cas. 

centum  per  annum,  after  which  divi-  639. 

dend,  if  there  shall  remain  a  surplus,  5.  Boardman  v.  Lake  Shore,  etc.,  R. 

a  dividend  shall  be  made  upon  thenon-  Co.,  84  N.  Y.  157^4  Am.  &  Eng,  R. 

preferred  stock  up  to  a  like  per  cent.  Cas.  265.     But  compare  Corry  v.  Lon- 

fer  annum;  and  should  a  surplus  then  donderry,  etc.,  R.  Co.,  29  Beav.  263. 

remain  of  net  earnings,  after  both  of  6.  Bailey  v,  Hannibal,  etc.,  R.  Co.,  i 

said  dividends  in  any  one  year,  the  same  Dill.  (U.  §.)  174;  17  Wall.  (U.  S.)  9(5; 

shall  be  divided   pro  rata  on  all  the  Allen  v,  Londonderry,  etc.,  R.  Co.,  25 

stock."  W.  R.  524. 

In  construing  the  above,  the  court  7.  26  &  27  Vict.,  ch.  118,  §  14. 
said :  **  Had  the  by-law  merely  pro-  8.  Boardman  v.  Lake  Shore,  etc.,  R. 
vided  that  the  preferred  shares  should  Co.,  84  N.  Y.  157  ;  4  Am.  &  Eng.  R. 
be  entitled  to  a  dividend  of  six  per  Cas.  265 ;  Jermain  v.  Lake  Shore,  etc., 
cent,  annually,  when  earned,  the  ar-  R.  Co.,  91  N.  Y.  483  ;  i  Am.  &  Eng. 
rearages  of  one  year  would  have  been  Corp.  Cas.  in;  Manning  v.  Quick- 
payable  out  of  the  earnings  of  subse-  silver  Min.  Co.,  24  Hun  (N.  Y.)  361 ; 
iiuent  years,  and  there  would  have  been  Hyatt  x\  Allen,  56  N.  Y.  553. 
no  occasion  for  the  present  controversy  But  it  is  otherwise  if  the  dividend  if 
between  the  two  classes  of  stockholders,  declared  prior  to  the  assignment.  Statt 
There  is  no  question  among  the  au-  v.  Cleveland,  etc.,  R.  Co.,  6  Ohio  St. 
thorities  on  this  point.     Jones  on  Rail-  489. 

ways,^  620;  Morawetz  on  Corporations  9.  Waterman  v,  Troy,  etc.,  R.  Co., 

(2d  ed.),  k  458;    Cook  on   Stock  and  8  Gray  (Mass.)  433;   Cunningham  v. 

Stockholders,  %  272.  The  latter  author,  Vermont,  etc.,  R.  Co.,  12  Gray  (Mass.) 

in  a  note  to  section  269  of  his  work,  411 ;  Barnard  v,  Vermont,  etc,  R.  Co., 

published  in  1887,  cites  Belfast,  etc.,  R.  7  Allen  (Mass.)  512;  Evansville,  etc., 

Co.  p.  Belfast,  77  Me.  455 ;  23  Am.  &  R.  Co.  v,  Evansville,  15  Ind.  395 ;  Rut- 
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accept  bonds  of  the  corporation  in  lieu  of  interest.*  So,  railroad 
companies  may  invite  subscriptions  by  guarantying  interest  on 
the  par  value  of  the  shares  from  the  time  the  latter  are  fully  paid 
up  until  some  particular  stage  is  reached  in  the  prosecution  of 
the  enterprise  ;  *  but  an  indefinite  arrangement,  fixing  no  mode 
or  time  of  payment,  is  invalid.*  And  in  general,  the  contract,  in 
order  to  be  lawful,  must  be  construed  as  providing  for  the  pay- 
ment of  interest  only  out  of  corporate  profits ;  a  promise  to  pay 
interest  when  the  company  has  no  resources  for  payment  except 
its  capital  is  ultra  vires^  and  will  not  be  enforced.*     In  England, 

land,  etc.,  R.  Co.  v.  ThraU,  35  Vt.  536;  12  Wis.  340;  Racine  Co.  Bank  r.Ayres, 

Richardson  v.  Vermont,  etc.,  R.  Co.,  12  Wis.  512;  Rutland,  etc.,   R.  Co.  :. 

44  Vt.  613.  Thrall,  35  Vt.  536. 

In  Wright  v,  Vermont,  etc.,  R.  Co.»  But  a  contract  between  the  corpora- 
13  Cush.  (Mass.)  68,  Shaw,  C.  J.,  in  tion  and  the  subscriber,  that  the  latter 
speaking  of  such  an  issue  of  stock,  "shall  have  the  privilege  of  paying  in 
says :  "  Supposing  the  original  vote  at  any  time  the  whole  or  any  part  of 
of  the  stockholders  should  be  regarded  his  subscription  and  shall  receive  in- 
as  declaring  a  general  right  of  the  terest  thereon  until  the  road  goes  into 
stockholders,  previously  to  paying  in  operation,"  is  binding  only  from  the 
anj  installments  on  their  shares,  that  happening  of  the  event  therein  named, 
each  should  be  entitled  to  interest,  to  and  does  not  entitle  the  subscriber  to 
be  computed  on  his  payments  from  the  receive  interest  until  the  completion  of 
time  of  each  payment  to  the  time  when  the  enterprise.  Waterman  f.  Troy,  etc., 
the  railroad  should  go  into  operation,  R.  Co.,S  Gray  (Mass.)  433. 
and  be  in  a  condition  to  earn  income  And  where  the  promise  is  to  pay  in- 
and  pay  dividends,  this  would  be  equit-  terest  **until  the  road  is  completed," 
able,  because  it  would  put  stockhold-  the  stockholder  is  not  entitled  to  in- 
ers  on  an  equal  footing,  whether  they  terest  beyond  the  time  when  the  enter- 
should  pay  earlier  or  later.  It  w^ould  prise,  ^  originally  designed,  is  com- 
encourage  capitalists  to  advance  their  pleted.  The  fact  that  an  extension  of 
money  early,  to  meet  the  exigencies  the  road  to  other  points  is  subse- 
of  the  company  before  it  could  enjoy  quently  authorized  will  not  extend  the 
any  income ;  and  it  seems  right  that  interest  bearing  period.  Pittsburg, 
the  use  of  such  capital  should  be  paid  etc.,  R.  Co.  v,  Allegheny  Co.,  63  Pa. 
for  as  a  common  charge  on  all."  St.  126. 

Such  certificates  constitute  the  owner  In  Miller  v.  Pittsburg,  etc.,  R.  Co.. 

a  full  stockholder.  McLaughlin  v.  De-  40  Pa.  St.  239;  80  Am.  Dec.  570,  it  was 

troit,  etc.,  R.  Co.,  8  Mich.  99.  held   that  where  a  railroad  conipanv 

In  Ohio  V.  Cleveland,  etc.,  R.  Co.,  6  had  received  subscriptions  on  a  guar- 
Ohio  St.  490,  the  directors  had  passed  anty  that  they  would  pay  interest  on 
the  following  resolution :  *'  The  treas-  stock  "as  soon  as  paid,**  until  the  road 
urer  is  directed  to  allow  interest  on  in-  was  finished,  interest  would  not  accrue 
stallments  as  j>aid,  payable  in  stock,  until  the  stock  was  fully  paid,  and 
and  carry  to  the  account  of  each  where  but  a  small  part  of  the  stock 
stockholder  the  interest  annually,  had  been  paid  for  by  the  defendant,  he 
and,  when  the  amount  is  sufficient,  to  could  not  in  a  suit  against  him  for  the 
issue  stock  certificates  in  payment."  balance  set  up  the  non-payment  of  in- 
The  interest  was  allowed  to  those  who  terest  on  his  stock  by  the  company  as  a 
made  payments  on  their  subscrip-  breach  of  condition, 
tions  subsequent  to  the  passage  of  the  3.  Wright  t*.  Vermont,  etc.,  R.  Co. 
resolution,  and  the  court  held  that  12  Cush.  (Mass.)  75. 
those  who  had  paid  their  subscriptions  4.  Painesville,  etc.,  R.  Co.  v.  King,  i7 
before  the  resolution  had  been  passed  Ohio  St.  534;  Cunningham  v.  Ver- 
were  also  entitled  to  claim  its  benefits  mont,  etc.,  R.  Co.,  12  Gray  (Mass' 
and  to  demand  the  payment  of  interest.  411;     Lockhart    v.    Van  Alstyne,   31 

1.  McLaughlin  v.  Detroit,   etc.,  R.  Mich.  75;  18  Am.  Rep.  is6;  Troy,  etc, 

Co.,  8  Mich.  99.  R.  Co.  v.  Tibbits,  18  Barb.  (N.  Y.)  307; 

a.  Milwaukee,  etc.,  R.  Co.  v.  Field,  Pittsburg,  etc.,   R.  Co.  r.  Allegheny 
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it  is  even  held  that  payments  of  interest  by  the  directors  out  of 
the  capital  renders  them  jointly  and  severally  liable  for  the 
amounts  so  paid.* 

3.  Special  Stock. — The  statutes  of  Massachusetts  provide  for  a 
peculiar  variety  known  as  ''  special  stock.'*  *  Its  characteristics 
have  thus  been  summarized :  "  It  is  limited  in  amount  to  two- 
fifths  of  the  actual  capital ;  it  is  subject  to  redemption  by  the 
corporation  at  par  after  a  fixed  time,  to  be  expressed  in  certifi- 
cates ;  the  corporation  is  bound  to  pay  a  fixed  half-yearly  sum, 
or  dividend  upon  it,  as  a  debt ;  the  holders  of  it  are  in  no  event 
liable  for  the  debts  of  the  corporation  beyond  their  stock ;  and 
the  issue  of  special  stock  makes  all  the  general  stockholders  liable 
for  all  debts  and  contracts  of  the  corporation  until  the  special 
stock  is  fully  redeemed.'*  *  It  differs  also  from  preferred  stock 
in  being  payable  absolutely  and  without  regard  to  corporate 
earnings.*  The  statute  provides  for  the  issue  of  special  stock  at 
a  meeting  duly  called  for  that  purpose  and  upon  a  vote  of  three- 
fourths  of  the  general  stockholders.^  Hence,  it  has  been  held 
that  a  vote  to  issue  such  stock  at  a  meeting  called  to  consider 
the  matter  of  preferred  shares,  is  invalid,®  and  that  it  must  aflSr- 
matively  appear  from  the  record  that  the  required  number  voted, 
for  the  issue.''  The  holder  of  such  stock  which  has  been  illegally 
issued  cannot,  by  estoppel  or  otherwise,  become  a  member  in  re- 
spect thereto,®  but  he  may  rescind  his  contract  to  accept  it  and 
prove  the  amount  of  his  claim  against  the  insolvent  estate  of  the 
corporation,^  even  though  such  insolvency  occurs  before  the 
rescission.*® 

4.  Other  Kinds.  —  Some  corporations  issue  what  they  term 
*' treasury  stock."**  In  England  the  Companies  Clauses  Act  pro- 
Co.,  63  Pa.  St.  126;  McDougal  t'.  Jer-  pie's  Mut.  Ins.  Co.  7'.  Westcott,  14  Gray 
sey,  etc.,  Co.,  2  Hen.  &  M.  (Va,)  528;  (Mass.)  440;  Wiggin  v.  Freewill  Bap- 
Salisbury  x\  Metropolitan  R.   Co.,  38    tist  Church,  8  Met.  (Mass.)  310;  In  re 

L.  J.,  Ch.  N.  S.  249;  In   rt"  National  Bridport    Old   Brewery  Co.,  L.   R.,  2 

Funds  Assur.  Co.,  10  Ch.  Div.  118.  Ch.  191. 

In  Pittsburg,   etc.,  R.   Co.  v.  A  lie-  7.  American  Tube  Works  r.  Boston 

gheny  Co.,  63  Pa.  St.  126,  it  is  held  that  Machine  Co.,  139  Ma.ss.  5,  citing  Mor- 

the  payment  of  interest  on  stock  before  rison  v,  Lawrence,  98  Mass.  219 ;    An- 

earnini^s  are  made  is  within  the  inhibi-  drews  v.  Boylston,  no  Mass.  214;  Judd 

tion  of  a  charter  against  the  payment  v,  Thompson,  12/;  Mass.  553. 

of  dividends  out  of  capital.  8.  American  Tube  Works  r.  Boston 

1.  In  re  National  Funds  Assur.  Co.,  Machine  Co.,  139  Mass.  5. 

'oCh.  Div.  118.  9.  American  Tube  Works  v.  Boston 

2.  3/<'r.w.  Pub.  Stats.,  ch.  106,  ^§  42,61.     Machine   Co.,    139  Mass.  5;    Reed  t;. 
S.Allen,    J.,    in     American     Tube     Boston  Machine  Co.,  141  Mass.  454;  12 

Works  f.   Boston   Machine   Co.,    139  Am.  &  Eng.  Corp.  Cas.  153. 

^^ass.  g.  10.  Reed  v.  Boston  Machine  Co.,  141 

1  Williams   v.    Parker,    136    Mass.  Mass.  454;  12  Am.  &  Eng.  Corp.  Cas. 

204;  6  Am.  &  Eng.  Corp.   Cas.  566;  153. 

Allen  :-.  Herrick,  15  Gray  (Mass.)  274.  11.  Stock  transferred  to  the  company 

5.  Mass,  Pub.   Stats.,   1870,  ch.  224,  itself,  before  the  whole  of  its  capital 
h  25.  stock  has  been  issued,  and  sold  under 

8.  American  Tube  Works  r.  Boston     the  name  of"  treasury  stock,"  at  prices 
Machine  Co.,  139  Mass.  5,  citing  Peo-     greatly  below  par,  must,  though  pur- 
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vides  for  the  creation  of  "  debenture  stock/'  which  is  a  charge  on 
the  net  earnings  and  profits  of  the  corporation.*  The  phrase 
**  deferred  stock,"  which  appears  often  to  be  used  as  a  synonym 
for  common  stock,  is  applied  to  that  variety  whose  holders  are 
entitled  to  no  dividends  until  some  other  class  of  stockholders  is 
paid.*  Overissued  or  spurious  stock  is  that  issued  in  excess  of 
the  authorized  capital,  and,  therefore,  void,'  while  watered  or 
fictitious  stock  is  that  which  has  been  issued  as  fully  paid  up, 
when  in  fact  it  is  not.* 

in.  iBSUE^ — 1.  General  Considerations. — The  issue  of  stock,  while 
•one  of  the  most  important  of  corporate  functions,  is  not  an 
essential  one.®  The  right  to  issue  is  a  franchise  held  in  trust  for 
the  stockholders,  and  must  generally  be  exercised  for  the  benefit 
of  all.''  But  where  the  allotment  of  shares  is  discretionary  with 
-commissioners,  they  may  apportion  to  some  and  exclude  others.* 
It  seems  that  a  corporation  has  implied  authority  to  reissue 
shares  of  its  own  stock  which  have  been  accepted  in  payment  of 
or  as  security  for  debts  due  it,^  and  such  a  reissue  is  not  a  crea- 
tion of  new  stock  within  the  meaning  of  charter  clauses  relating 
to  original  subscriptions.*®     Where  a   certificate  is  issued  to  a 

porting  to  be  fully  paid  up,  be  deemed  that   it    ranks   in    payment   over   aU 
to  be  paid  only  to  the   extent  of  the  other    stock,     and    that    all     arrears 
■actual  price,  the  holders  being  liable  must      be    paid     before    a    farthing 
for   the   balance.    AUine  v.   Wenzel,  is  to  reach   the  proprietors  of  other 
133  111.    264;  30   Am.  &   Eng.  Corp.  stock.     It  is  nothing  but  preference 
'Cas.  133.  stock     with     a     special      preference. 
1.  In  Attree  v.  Hawe,  9  Ch.  Div.  There  is  nothing  to  give  to  the  stock- 
337,  James,  L.   J.,  thus  discusses  and  holders  any  right,  either  at  law  or  in 
'Construes    the    statutory     provision :  equity,  under   any  circumstances,  to 
"  The  company   may,  from    time    to  take  possession  of  a  single  item  of  the 
time,  raise  money  by  the  creation  and  property    of  the  company  in  specie, 
issue,  at  such  times,   on   such   terms,  whether  real  or  chattel." 
subject  to  such  conditions,  and  with  2.  Cook,  Stock  and  Stockholders,  ^9. 
such  rights  and  privileges  as  the  com-  3.  See     /«/>«,    this     title,    Issue— 
pany   thinks    fit,    of    stock,  and   may  Oz^erissue; /rre^iar  Issue;  And  thert 
attach   to  the   stock  so  created   such  note  the  distinction  between  an  over- 
fixed  and  perpetual  preferential  inter-  issue  and  an  irregular  increase, 
•est  as  it  may  think  fit,  not  exceeding  4.  See    in/ra,  this    title.   Issue  of 
the  prescribed  limit.     By  the  23d  sec-  Watered  Stock. 

tion  it  is  directed  that  the  debenture  5.  See  supra^  this  title,  Certificates 

stock,  with  the  interest  thereon,  shall  of  Stock;  Preferred  Stock, 

be  a  charge  on  the  undertaking  prior  6.  Subscriptionand  payment  are  suf- 

*o  all  shares  and  stock  of  the  company,  ficient  for  the  validity  of  corporate 

and  shall  be  transmissible  and  trans-  organization  or  the  transfer  of  stock, 

ferable   like  other  stock  of  the  com-  State  v.  Butler,  86  Tenn.  614;  21  Am. 

pany,  and  shall  in  all  other   respects  &  Eng.  Corp.  Cas.   289;    Cecil  Nat. 

have  the  incidents  of  personal  estates.  Bank  v.   Watsontown    Bank,  105  U. 

By  the  24th  section  it  is  provided  that  S.  217. 

the  interest  on  debenture  stock  shall  7.  Reese  v.  Bank  of   Montgomery, 

have  priority  of  payment  over  all  divi-  31  Pa.  St.  78;  72  Am.  Dec.  726. 

dends  or    interest    on   any  shares  or  8.  Walker  v.  Devereaux,  4  Paige  (X. 

stock  of  the  company,  ordinary,  pre-  Y.)  229. 

ference  or  guaranteed.     So   far,  it  is  9.  Williams  v.  Savage  Mfg.  Co.,  3 

clear  that  the  stock    is  of  the  same  Md.  Ch.  418. 

nature  as  other  stock  of  the  company,  10.  City  Bank    v,   Bruce,   17  N.  Y. 

only   with    the    important   difference  507. 
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legatee  under  a  will  giving  the  administrator  absolute  power  to 
assign  the  property,  the  corporation  is  not  liable  tor  failing  to 
indicate  the  trust  limitation  upon  the  legatee's  title.* 

2.  Methods. — There  are  two  general  methods  of  issuing  stock ; 
first,  in  pursuance  of  the  contract  of  subscription,*  and,  second, 
by  stock  dividend.* 

3.  Inegiilar  Issae. — It  is  said  that  the  power  to  issue  stock  is 
not  to  be  extended  by  implication.*  Accordingly  the  absence  of 
signatures  of  directors,  when  required,  has  been  held  to  invalidate 
the  issue  of  certificates,*  and  the  same  ruling  has  been  made  of 
an  allotment  effected  at  a  meeting  of  which  not  all  the  directors 
were  notified.®  But  the  validity  of  the  issue  is  n6t  aflected  by 
failure  to  complete  the  ejiterprise  and  pay  for  the  stock,''  nor  by 
the  existence  of  vacancies  in  the  board  of  directors.®  Stock 
cannot  be  issued  after  the  purpose  for  which  it  was  authorized 
has  ceased  to  be  attainable.^  A  wrong  apportionment  of  shares 
cannot  be  corrected  by  issuing  more  than  the  fixed  number,*®  nor 
is  such  apportionment  void,**  but  a  subscriber  who  receives  more 
than  his  proportion  holds  the  excess  in  trust  for  the  others  whose 
allotment  is  deficient.**  Stock  issued  in  violation  of  the  charter 
is  void,^*  but  where  the  power  to  effect  the  issue  exists,  those  who 
have  acquiesced  therein  cannot  raise  the  objection  of  irregularity 
in  the  proceedings  and  thus  prejudice  the  rights  of  creditors.** 
Moreover,  an  issue  originally  unauthorized  may  be  rendered  valid 
by  a  subsequent  resolution**  of  the  stockholders  or  by  their 
acquiescence,**  and  a  purchaser  may  waive  irregularities  in  the 
issue  by  dealing  with  his  vendor  as  the  actual  owner  of  the 
shares.*^  A  fraudulent  issue  of  shares  will  be  set  aside  in  equity.*® 

4.  Overiflsne  or  Ultra  Vires  Issae*^ — (See  also  Officers,  vol.  17, 
p.  3;  Stockholders,  vol.  23). — Stock  sought   to  be  created 

1.  Smith  V.  Nashville,  etc.,  R.  Co.  12.  Walker  z;.  Devereaux,  4  Paige  (N. 

(Tenn.  1892),  36  Am.   &   Eng.  Corp.  Y.)  229. 

Cas.  278.  13.  People  v.  Sterling,  etc.,  Mfg.  Co., 

1  See  Stockholdbrs,  vol.  23;  Sub-  82  111.  457.    See  also  infra^  this  title, 

scRiPTioN.  Overissue  or  Ultra  Vires  Issue. 

8.  See  Dividends,  vol.  5,  p.  738.  14.  Handley  v,  Stutz,  139  U.  S.  417; 

4.  Covington,  etc..  Bridge  Co.  v,  34  Am.  &  Eng.  Corp.  Cas.  624 ;  Stutz 
Sargent,  i  Cin.  Super.  Ct.  (Ohio)  354.    v.  Handlej,  41  Fed.  Rep.  531 ;  Chubb 

B.  Holbrook  1'.  Fauguier,  etc.,  Turn-  v,  Upton,  95   U.   S.  667;    Veeder  v. 

pike  Co.,  3  Cranch  (C.  C.)  425.     Com-  Mudgett,  95  N.  Y.  295 ;  6  Am.  &  Eng. 

pare  Hill  v,  Jewett  Pub.  Co.,  154  Mass.  Corp.  Cas.  485. 

172.  15.  Sewell's  Case,  L.  R.,  3  Ch.  131. 

•.  In  re  Portugese  Copper  Consoli-  16.  Richmond's  Case,  4  K.  &  J.  305 ; 

dated  Min.  Co.  42  Ch.  Div.  160.  Ex  parte  Barclay,  i  Jur.  N.  S.  1045. 

T.  Savage  v.  Ball,  17  N.  J.  Eq.  142.  17.  Reed  v.  Hayt,  109  N.  Y.  659;  21 

5.  In  re  Scottish  Petroleum  Co.,  23  Am.  &  Eng.  Corp.  Cas.  295. 

Ch.  Div.  413;    I  Am.  &  Eng.   Corp.        18.  Bailey  r.  Champlain   Min.,  etc., 
Cas.  193.  Co.,  77  Wis.  453. 

9.  Richmond's  Case,  4  K.  &}.  305.  19.  Apropos    of    the    term    "over- 

10.  Smith  V,  North  American  Min.  issue",  Judge  Seymour  D.  Thompson 
Co.,  1  Nev.  423.  has  the  follo^ving  to  say,  in  an  article 

11.  Walker  r.Devereaux, 4  Paige  (N.  on    **  Fraudulent  Overissues  of    Cor- 
Y.)  229.  porate  Shares,"  in  36  Cent.  Law  Jour- 
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in  excess  of  .  the  legalized  capital  is  void,  even  in  the  hands 
of  bona  fide  holders;*  and  the  subscription  therefor  cannot  be 
collected  by  the  corporation,  or  by  an  assignee  thereof,  occupy- 
ing the  place  of  the  corporation.*  Holders  of  such  unauthorized 
stock  are  not  estopped  to  set  up  its  invalidity  as  a  defense  to 
an  action  in  the  interest. of  creditors  brought  against  them,  to 
recover  the  balance  unpaid  thereon,  by  the  fact  that  they  at- 
tended the  meeting  at  which  it  was  voted  to  issue  the  same,  or 
that  they  received  and  held  certificates  therefor,  or  that  the  offi- 
cers and  agents  of  the  company  represented  its  capital  to  be  equal  to 
the  amount  of  both  its  authorized  and  unauthorized  stock.^  Such 
unauthorized  issue  may  afterwards  be  rendered  valid  by  a  duly 
authorized  increase.*  But  while  the  holder  of  overissued  shares 
can  realize  nothing  thereon  he  has  a  remedy  against  the  corpo- 
ration in  damages,^  the  measure  of  which  has  been  diversely 

nal,  p.  52  :     "It  should  be  observed,  at  But  where  a  bill  was  filed  against  a 

the   outset,  that   notwithstanding  the  corporation  by    the  holder  of  shares 

caption  which  the  writer  has  placed  at  overissued  in  violation  of*  law,  praving 

the  head  of  this  article  there  can,  in  that  their  legality  might  be  inquired 

strictness,  be  no  such  thing  as  a  fraudu-  into ;  that  if  they  should  be  held  to  be 

lent  overissue  of  shares.    The  reason  illegal  the  plaintiff  might  be  repaid  the 

is   that  there  can  be  no  overissue  of  amount   paid  bv  him  for  the  shares, 

shares  at  all.    The   capital   of   every  and  the  corporation  might  be  enjoined, 

stock  corporation  is  fixed  either  by  its  pending  the  suit,  from  disposing  of  so 

charter  or  by  its  articles  of  incorpora-  much  of    its    property  as   would*  in- 

tion,  which,  under  the  general  statute  demnify    the    plaintiff,    and    that  a 

permitting  its  organization,  take  the  receiver  of  that  amount  might  be  ap- 

place  of  a  charter  granted  by  special  pointed;  it  appearing  that  the  money 

act  of  the  legislature.     Now,  if  all  the  received  by  the  corporation  had  not 

shares  thus  fixed  have  been  issued,  the  been    kept  separate  from  its  general 

power  of  the  company  in  a  primary  funds,  and  could   not  be  traced  and 

sense   (unless  it  increases  its    capital  identified,  it  was  held  that  the  injunc- 

in  the  mode  permitted  by  its  charter  tion  could  not  be  granted  nor  the  re- 

or  governing  statute),  and  the  power  ceiver     be    appointed.     Whelplej  r. 

of  its  officers  in  a  secondary  sense,  to  Erie,  etc.,  Co.,  6  Blatchf.  (U.  S.)  271. 

issue  any  further  shares,  is  exhausted;  So  where  the  consideration  for  a 

so  that,  if  its  officers  thereafter  assume  promissory  note  was  expressed  in  the 

to  issue  any  further  shares,  they  fail  of  note  to  be  the  stock  of  a  railway  cor- 

their  purpose  by  reason  of  mere  want  poration,    and    the    directors  of  the 

of   power.     The  pretended   shares  so  corporation   subsequently  made  an  il- 

issued  have    been    called   ultra  vires  legal  and  unauthorized  increase  in  the 

shares.    There  being  no  power  to  issue  stock  of  the  company,  which  was  not 

them,  they  are  not  shares  at  all,  but  are  distinguishable  from'  the  valid  stock, 

only    the'    pretended     similitude    of  it  was  held  that  such  illegal  increase 

shares.     What  then,  is  meant  by  the  would  constitute  a  defense  to  an  action 

common    expression,  the    fraudulent  upon  the  note.    Merrill  z\  Gamble,  ^6 

overissue    of    shares,   is    merely   the  Iowa  646;   Merrill  t'.  Beaver,  50  Iowa 

fraudulent    overissue    of    certificates  404. 

purporting  to  represent  shares."  3.  Scovill  v,  Thayer,  105  U.S.  14V 

1.  Scovill  V.  Thayer,  105  U.  S.  143;  4.  New  York,  etc.,  R.  Co.  r.  Schuv- 
Mechanics' Bank  z\  New  York,  etc.,  ler,  34  N.  Y.  30;  Sewell's  Case,  3 Cli. 
R.  Co,  13  N.  Y.  i;99;  New  York,  etc.,  App.  131.  But  see  Fisk  :•.  Chicago. 
R.  Co.  7.  Schuyler,  34  N.  Y.  30;  Chi-  etc.,  R.  Co.,  53  Barb.  (X.  Y.)  5».v 
cago  City  R.  Co.  v.  Allerton,  18  Wall.  O'Brien  r.  Chicago,  etc.,  R.  Co.,  53 
(U.  S.)  233;  Stace's  Case,  L.  R.,4  Ch.  Barb.  (N.  Y.)  568. 

App.  682,  note.  5.  Allen  r.  South  Boston  R.  Co.,  150 

2.  Clark  7'. Turner,  73  Ga.  i.  See  also  Mass.  207 ;  15  Am.  St.  Rep.  1S5;  Tome 
Page  V,  Austin,  10  Can.  Sup.  Ct.  132.       v,  Parkersburg,  etc.,  R.  Co.»39Md.3^; 
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viewed  as  the  market  value  of  the  stock  at  the  time  of  demanding 
transfer,*  or  as  the  price  paid  therefor  with  interest.* 

A  transferee  of  overissued  shares  cannot  assert  against  the 
corporation  rights  which  he  could  not  assert  in  the  case  of  genu- 
ine stock  because  of  his  indebtedness  to  the  corporation  and  a 
consequent  lien  on  his  stock.' 

The  officers  of  a  corporation  also  are  personally  liable  not  only 
to  the  immediate  purchasers  from  them  of  spurious  stock  falsely 
and  fraudulently  certified  by  them,  but  to  any  subsequent  pur- 
chaser buying  upon  the  faith  of  the  false  certificate  and  sustain- 
ing damage  thereby.*    And  the  injured  party  may  recover  from 

17  Am.  Rep.  540;  Western,  etc.,  R.Co.  can  Powder  Co.,  8  Cush.  (Mass.)  168. 
r.  Franklin  Bank,  60  Md.  36;  New  We  think  that  the  same  rule  of  dam- 
York,  etc.,  R.Co.  v.  Schuyler,  34  N.  Y.  ages  applies  to  these  certificates.  In 
30;  Brufif  V.Mali,  36  N.Y.  206;  Titus  re  Railroad  Co.,  L.  R.,  3  Q:,  B. 
V.  Great  Western  Turnpike  Co.,  61  N.  584." 

Y.  237  ;  Kisterbock's  Appeal,    127  Pa.  2.  Tome  v.  Parkersburg,  etc.,  R.  Co., 

St.  601 ;  Bank  of  Kentucky  z;.  Schuyl-  39Md.  36;  17  Am.  Rep.  540. 

kill  Bank,  Par.  Eq.  Cas.    (Pa.)   180  ;  8.  Mt.  Holly  Paper  Co's  Appeal,  99 

Willis  V.  Philadelphia,  etc.,  R.  Co.,  6  Pa.  St.  513;  Sharswood,  C.  J.,  there  ob- 

W.  N.  C.  (Pa.)  461 ;  Willis  v.  Yvy^  13  serves  :  "  It  is  said,  however,  that  these 

Phila.    (Pa.)    33  ;     People's   Bank  v,  certificates,   fraudulently  issued,  were 

Kurtz,  99  Pa.   St.  344;  44  Am.   Rep.  null    and    void.    They  evidenced   no 

112;    Cartwright    v,     Dickinson,    88  stock.     It  is  asked,  triumphantly,  How 

Tenn.  476  ;  17  Am.  St.  Rep.  910.  can  there  be  a  lien  on  that  which  had 

Where    a    corporation    permits    its  no  existence?     The  argument  is  cer- 

agent  to  sell  stock  covered  by  certifi-  tainly  ingenious,  but  it  rests  upon  a 

cates,  where   there  is  stock   standing  misapprehension  ofthe  rights  of  the  ap- 

to  their  credit  sufficient  to  cover  such  pellants.    Their  claim  on  the  company 

certificates,  it  is  bound  to  make  them  was  not,  indeed,  on  the  stock.     It  was 

good  to  the  extent  of  any  shares  owned  a  cUim  to  be  indemnified  for  the  fraud- 

by  the  corporation  within  the  limit  of  ulent  acts  of  the  officers  of  the  com- 

its    capital    stock,   and     such    unsold  pany,  from  which  they  allege  that  they 

shares  should  be  applied  to  the  oldest  have  suffered   damage.     They   might 

outstanding  certificate  of    that  char-  have  demanded  a  transfer,  and  upon  re- 

acter.      New    York,   etc.,    R.   Co.   v.  fusal  might  have  brought  an  action  for 

Schuyler,  38  Barb.  (N.  Y.)  534.  damages.    The  defense  to  such  an  ac- 

1.  People's  Bank  v.  Kurtz,  99  Pa.  Sit.  tion  could  have  been  Morton's  indebt- 

344;  44  Am.  Rep.  112;  Willis  v.  Phil-  edness.  If,  instead  of  taking  that  course, 

adelphia,  etc.,  R.  Co.,  6  W.  N.  C.  (Pa.)  they  had   sued   for    damages  for    the 

461.  fraudulent  act,   they  could   still  have 

In  Allen  r.  South  Boston  R.  Co.,  150  been  met  by  the  same   plea.     If  you 

Mass.  207  ;  15  Am.  St.  Rep.  185,  the  had  been  in  possession  of  valid  certifi- 

court  says :  "  The  defendant  cannot  be  cates,  you   could    not  have  recovered 

compelled  to  issue  new  certificates,  or  for  a  refusal  to  allow  you  a  transfer; 

to  recognize  the  old  ones  as  valid,  be-  how,  then,  can   you  recover  on  these 

cause  to  do   so  would  cause  an  over-  false  and  fraudulent  certificates?    This 

issue  of  its  capital  stock,  but  it  is  liable  would  clearly  be  inequitable ;  and  this 

in  damages.     In    assessing    damages,  proceeding  is  in  a  court  of  equity." 

the  superior  court  has  taken  the  value  4.  Shotwell  v.   Mali,   38   Barb.    (N. 

of  the  fitock  to  be  its  market  value  at  Y.)  44^;  Cazeaux  v.  Mali,  25  Barb.  (N. 

the  lime  when  the  defendant  first  re-  Y.)  57^;  Seizer  v.  Mali,  41  N.  Y.  619; 

fused  to  recognize  the  stock  as  valid,  off'^gd  Abb.  Pr.  (N.  Y.)  270,  noie^  and 

and  to  permit  a  transfer  of  it.    This  reversinsc  7,1  Barb.  (N.  Y.)76;  11  Abb. 

would  be  the  rule  of  damages  if  the  Pr.  (N.  Y.)   129;  Bruff  v.  Mali,  36  N. 

certificates    were  valid.      Sargent  v.  Y.  200;  Fairbanks  f.  Humphreys,  182 

Franklin  Ins.  Co.,  8  Pick.  (Mass.)  90;  B.  D.  54.    See  also  National  Exchange 

*9  Am.  Dec.  306;  Wyman  v,  Ameri-  Bank  v,  Sibley,  71  Ga.  726. 
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the  officers  in  an  action  against  them,  either  jointly  with  the  cor- 
poration, or  separately.*  The  holder  of  overissued  stock  has  no 
right  of  action  if  he  receives  it  from  an  officer  who  is  in  fact  his 
agent,*  or  if  the  certificates  are  signed  by  less  than  the  required 
number  of  officers.'  But  incapacity  to  create  the  spurious  stock 
would  be  no  defense  to  an  action.*  Spurious  certificates  form  a 
cloud  upon  the  title  of  genuine  stockholders  which  equity  will 
remove.*  The  transfer  of  illegally  issued  stock  will  be  enjoined  • 
and  the  corporation  "^  or  a  stockholder  ®  may  sue  for  its  cancella- 
tion. There  is  no  recourse  against  the  bona  fide  vendor  of  over- 
issued stock.^ 

6.  Issue  of  Watered  Stock.*^ — The  issue  of  shares  fictitiously 
paid  up  has  often  been  condemned  by  the  courts,**  and  declared 
to  be  ultra  vires.'^^  Constitutional  and  statutory  provisions  in 
many  of  the  states  prohibit  such  an  issue  of  stock,  and  this  pro- 
hibition is  designed  to  protect  the  public  as  well  as  the  stock- 
holders.*'   According  to  some  of  the  authorities  the  stock  so 

1.  Shotwell  V,  Mali,  j8  Barb.  (N.  Y.)  and  its  stockholders,  and  a  fraud  upon 
445 ;  Bruff  v.  Mali,  36  N.  Y.  200 ;  Na-  every  person  who  took  such  stock  as 
tional  Exchange  Bank  v,  Sibley,  71^  full-paid  stock,  relying  upon  the  ap- 
Ga.  726.  pea  ranees     and     deceived     thercbj." 

2.  Wright's  Appeal,  99  Pa.  St.  425.     Earl,  J.,  in  Barnes  v.  Brown,  80  N.  Y. 
8.  Holbrook  v.  Fauquier,  etc..  Turn-     534 ;  citing  Mechanics'   Bank  r.  New 

pike  Co.,  3  Cranch  (C.  C.)  425.    Com-  York,  etc.,  R.  Co.,  13  N.  Y.  s99;  Bruflf 

pare  Granger's    L.    Ins.,  etc.,   Co.   v,  v.   Mali,    36    N.  Y.   200;    Morgan  r. 

Kamper,  73  Ala.  341 ;  6  Am.  &  Eng.  Skiddy,  62  N.  Y.  319;    Shotwell   r. 

Corp.   Cas.   497;  Hill  v.  Jewett  Pub,  Mali,    38    Barb.    (N.    Y.)  445.    See 

Co.,  154  Mass.  172,  and  cases  cited.  also     Oliphant    v,    Woodburn   Coal, 

4.  New  York,  etc.,  Co.  v,  Schuyler,  etc.,  Co.,  63  la.  338,  where  the  court 
34  N.  Y.  30.  quotes    with    approval     the    follow- 

5.  New  York,  etc.,  Co.  v.  Schuyler,  ing  from  Green's  Brice's  Ultra  Vires: 
17  N.  Y.  592 ;  Ticknor  v,  Kenniston,  "The  sale  of  stock  in  a  corporation  by 
41  N.  H.  271.  the  directors,  at  a  less  rate  than  the 

6.  Sherman  v,  Clark,  4  Nev.  138;  97  price  fixed  in  the  charter,  is  a  fraud 
Am.  Dec.  516;  Kent  v.  Quicksilver  upon  the  law  and  the  stockholders;" 
Min.  Co.,  78  N.  Y.  159.  citing'  Sturges  v.  Stetson,  i  Biss.  (U. 

7.  New  York,  etc.,  R.  Co.  v,  Schuy-  S.)  246;  Fosdick  v.  Sturges,  i  Biss.  (U. 
ler,  17  N.  Y.  592.  Compare  Lehigh  S.)  255;  Mann  v.  Cooke,  20 Conn.  188; 
Valley  R.  Co.  v.  McFarland,  31  N.  J.  Fisk  v.  Chicago,  etc.,  R.  Co.,  53  Barb. 
Eq.  730.  (N.  Y.)  513 ;  O'Brien  v.  Chicago,  etc, 

8.  Wood  V,  Union,  etc.,  B'ld'g  As-  R.  Co.,  53  Barb.  (N.  Y.)  568;  Neuse 
soc,  63  Wis.  9.  River  Nav.  Co.  v,  Newbern,  7  Jones 

9.  People's  Bank  t;.  Kurtz,  99  Pa.  St  (N.  Car.)  275;  Osgood  v.  King,  42 
334;  44  Am.  Rep.  112;  State  v.  North  Iowa  478.  Compare  Tohey  v.  Robin- 
Louisiana,  etc.,  R.  Co.,  34  La.  Ann.  947.  son,  99  111.  22S;  Ex  parte    Daniell,  i 

10.  The  subject  of  watered  stock,  in     De  G.  &  J.  372. 

view  6f  its  interest  and    importance,  12.  '^It  is  not  a  question  of  good  faith, 

will  receive  separate  and  independent  or   of    honest   intention,  or   of  wise 

treatment   in  a   separate  article,  viz.,  policy,  or  skillful  or  discreet  manage- 

Watered  Stock.  ment  on   the  part  of  the  directors.'' 

11.  **  It  is  not  claimed,  and  could  not  Fisk  z\  Chicago,  etc.,  R.  Co.,  53  Barb, 
be  claimed,  that  the  corporation  or  its  (N.  Y.)  513.  See  also  E*  farte 
directors  could  create  any  valid  stock  Daniell,  i  De  G.  &  J.  372 ;  Bunn's 
hj  issuing  the  same  without  any  con-  Case,  2  De  G.,  F.  A  J.  275 ;  WestCorn- 
sideration.  The  directors,  assuming  to  wall  R.  Co.  v.  Mowatt,  12  Jur.  407. 
issue  stock  in  that  way,  would  per pe-  13.  Fitzpatrick  v.  Dispatch  Pub. Co^ 
trate  a  wrong  upon  the  corporation  83  Ala.  604 ;  19  Am.  &  Eng.  Corp.  Cai* 
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issued  is  void,*  while  others  regard  it  as  voidable  at  most,*  and 
not  necessarily  fraudulent.'  An  agreement  to  issue  shares  for  a 
grossly  disproportionate  price  is  fraudulent  and  void,*  and  a  pur- 
chaser thereof  may  rescind  and  recover  the  amount  paid.*  Fraud 
is  established  by  proving  that  the  stock  was  issued  with  know- 
ledge that  it  exceeded  in  value  the  consideration,®  but  the  latter 
is  presumed  to  be  adequate,^  and  a  mere  difference  of  opinion  as 
to  the  value  of  property  accepted  in  exchange  for  shares  will  not 
render  their  issue  fraudulent.®  It  is  even  held  that  a  corporation 
is  estopped  to  set  up  the  invalidity  of  watered  stock  issued  by  its 
directors,  though  prohibited  by  the  state  constitution.® 

6.  Iflsae  of  Stock  by  Corporate  Officers  to  Themselves. — Where 
officers  of  a  corporation  have  general  authority  to  issue  stock 
under  certain  prescribed  formalities,  they  may  issue  it  to  them- 
selves in  the  same  manner  as  to  others.*®  Moreover,  a  transac- 
tion by  which  an  officer  reissrues  to  himself,  at  par,  shares  pre- 
viously issued  to  another,  but  reconveyed  to  the  corporation,  and. 
standing  at  a  premium,  is  at  most  only  voidable,  and  if  the  stock-^ 
holders  have  acquiesced  therein,  the  company  cannot  compel  a 
surrender  of  the  certificate.*^  But  where  an  officer,  who  com- 
pletely controls  the  board  of  directors,  procures  the  issue  of  stock 
to  himself,  under  pretense  of  paying  a  claim,  the  transaction  will 
be  closely  scrutinized  by  the  court  and  set  aside  upon  a  showing: 

423 ;  Williams  t;.  Evans,  87  Ala.  725;  30  9.  Gasquet  v.  Crescent  City  Brew- 
Am.  &  Eng.  Corp.  Cas.  109;  Memphis,  ing  Co.,  49  Fed.  Rep.  496. 
etc.,  R.  Co.  V.  Dow,  120  U.  S.    287;  10.  Titus  v.  Great  Western  Turnpike 
Peoria,  etc.,  R.  Co.  v.  Thompson,  103  Road,  61  N.  Y.  237.     Compare  Hill  v, 
111.  1S7;  7  Am.  &  Eng.  R.  Cas.  loi.  Jewett  Pub.  Co.,  154  Mass.  172. 

1.  Sturges  V.  Stetson,  i  Bliss.  (U.  S.)  11.  St.  Croix  Lumber  Co.  v.  Mittle- 
246 ;  Congress  Spring  Co.  v.  Knowl-  stadt,  43  Minn.  91,  where  the  court 
ton,  103  IJ.  S.  49;  14  Blatchf.  (U.S.)  says:  "As  those  who  now  complain, 
364;KDOwltonv.Congress,  etc.,  Spring  and  for  whose  benefit,  it  is  said,  this 
Co.,  57  N.  Y.  518.  action    is    prosecuted,    acquiesced    in 

2.  Fosdick  t;.  Sturges,  i  Biss.  (U.  S.)  these  acts  for  quite  a  period  of  time, 
255;  Flinn  v.  Bagley,  7  Fed,  Rep.  785.  and,  on  more  than  one  occasion  during 
Compare  Gilman,  etc.,  R.  Co.  v.  Kelly,  the  lifetime  of  Mr.  Torinus,  after  being 
77  111'  426 ;  Campbell  v,  Morgan,  4  111.  advised  of  all  that  had  been  done,  rati- 
App.  100.  fied  and  approved  the  same,  they  can- 

8.  Brant  v,  Ehlen,  59  Md.  i ;  New  not  now  be  allowed  to  assail  and  can- 
Haven  Horseshoe  Nail  Co.  v.  Linden  eel  the  certificate  issued  to  him.  The 
Spring  Co.,  142  Mass.  349;  13  Am.  &  transaction,  at  most,  was  voidable,  and, 
Eng.  Corp.  Cas.  71 ;  Douglass  v.  Ire-  if  the  corporation,  or  any  of  its  share- 
land,  73  N.  Y.  100;  Schenck  v.  An-  holders,  desired  to  repudiate  and  avoid 
drews,  57  N.  Y.  133 ;  Boynton  v.  An-  it,  the  option  so  to  do  should  have 
drews,  63  N.  Y.  93;  Lake  Superior  been  exercised  within  a  reasonable 
Iron  Co.  V.  Drexel,  90  N.  Y.  87.  time   after  knowledge.      It    certainly 

1  State  V.  Timken,  48  N.  J.  L.  87 ;  cannot  be  done  aftpr  an  express  and 

12  Am.  &  Eng.  Corp.  Cas.  34.  undisputed  ratification ;"  cittug  Kelsey 

B.   Fosdick  v.  Sturges,  i  Biss.   (U.  v.  National  Bank,  69  Pa.  St.  426;  Mt. 

S.)  255.  Washington   Hotel   Co.  v.  Marsh,  63 

•.  Douglass  V,  Ireland,  73  N.  Y.  100.  N.  H.  230;  Fleckner  v.  Bank  of  U.  S., 

7.  Davis  V,  Montgomery  Furnace,  8  Wheat.  (U.S.)  338;  Omaha  Hotel 
etc.,  Co.  (Ala.  1890),  8  So.  Rep.  496.  Co.  v.  Wade,  97  U.S.  13;  Indianapolis 

8.  Medler  tr.  Albuquerque  Hotel,  etc.,  Rolling  Mill  Co.  v,  St  Louis,  etc.,  R. 
Co.  (N.  Mex.  1892),  28  Pac.  Rep.  551.      Co.,  120  U.  S.  256. 
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of  unfairness.*  So,  an  issue  by  corporate  officers  to  themselves, 
immediately  after  the  sale  of  valuable  property  and  before  the 
declaration  of  a  dividend  therefrom,  of  stock  previously  unissued, 
is  a  breach  of  duty  and  will  be  enjoined.*  The  issue  of  ficti- 
tiously  paid-up  stock  by  directors  to  themselves  is  especially  con- 
demned by  the  courts.*  Thus,  transactions  by  which  stock  is 
issued  to  a  director  for  land,  at  a  gross  overvaluation,*  or  to  an 
officer  who  does  not  pay  the  full  price  therefor,*  or  in  payment 
of  unaudited  accounts  for  labor  performed  under  contract  with 
the  president,  who  sought  to  place  the  shares  where  they  would 
be  held  for  his  benefit,*  are  fraudulent.  The  acceptance  by  di- 
rectors of  a  worthless  consideration  for  stock  issued  to  one  of 
their  number  charges  them  with  its  full  value.^  An  officer  who 
is  active  in  effecting  an  issue  of  stock  to  which  he  subscribes, 
cannot  afterward  recover  back  the  amount  paid  by  him  on  the 
ground  that  the  issue  was  vltra  vires  ;^  but  a  corporation  is  not 
estopped  to  impeach  the  validity  of  an  unauthorized  issue  of 
shares  to  himself  by  its  president  •  or  secretary.*® 

1.  Perry  v.  Tuscaloosa  Cotton  Seed  holders,  and  in  securing  to  themselves 
Oil  Mill  Co.,  93  Ala.  364;  33  Am.  &  an  advantage  not  common  to  all  of  the 
Eng.  Corp.  Cas.  346.  stockholders     they    commit    a    plain 

2.  In  Arkansas  Valley  Agricultural  breach  of  duty.  Kochler  v.  Black 
Soc.  r.  Eichholtz,  45  Kan.  164;  36  Am.  River  Falls  Iron  Co.,  2  Black  (U.  S.) 
&  Eng.  Corp.  Cas.  79,  Green,  Com-  715;  Shorb  v.  Beaudrj',  56  Cal.  446;! 
missioner,  observes:  *'  The  principle  Mor.  Priv.  Corp.,  ^  518.  The  law  does 
of  public  policy  forbids  transactions  of  not  permit  the  directors  to  manage  the 
this  kind.  It  appears  from  the  evi-  affairs  of  a  corporation  for  their  per- 
dence  that  the  property  owned  bv  sonal  and  private  advantage,  and  this 
this  corporation  had  been  sold,  and  rule,  we  think,  applies  to  the  disposi- 
the  proceeds  held  by  its  officers.  The  tion  of  unsubscribed  stock,  as  well  as  to 
assets  at  the  time  01  the  sale  belonged  other  contracts.  The  character  and 
to  the  then  stockholders,  and  the  offi-  relation  of  directors  and  officers  of  a 
cers  and  stockholders  had  no  right  to  corporation  require  of  them  the  highest 
subscribe  for  the  remaining  stock  at  and  most  scrupulous  good  faith  in  their 
par,  and  enrich  themselves  to  the  transactions  for  the  corporation  and 
detriment  and  loss  of  the  other  share-  the  stockholders.  Hale  v.  Republican 
holders.  The  directors  cannot  law-  River  Bridge  Co.,  8  Kan.  466;  Ryan  r. 
fully  benefit  or  favor  any  particular  Leavenworth,  etc.,  R.  Co.,  21  Kan.  365; 
shareholder  or  class  of  shareholders.  Hentig  r.  Sweet,  33  Kan.  244;  10  Am. 
Every  authority  possessed  by  them  is  <fe  Eng.  Corp.  Cas.  326." 

a  power  and  discretion  in  the  directors,  3.  Osgood  v.  King,  42  Iowa  4S3. 

who  are  trustees  for  the  benefit  of  all  4.  Tutwiler  v.  Tuscaloosa  Coal,  etc., 

the  shareholders  alike,  which  is  to  be  Co.,  89  Ala.  391 ;  31  Am.  &  Eng.  Corp. 

exercised  for  the  benefit  of  all  of  them  ;  Cas.  445. 

I  Wat.  Corp.,  p.  620;  Harris  v.  North  5.  Huiskamp  x\  West,  47  Fed.  Rep. 

Devon    R.    Co.,   20   Beav.   3S4.      The  236. 

effort   on  the  part  of  the  officers  and  6.  Perry  v,  Tuscaloosa  Cotton  Seed 

directors    of    a    society  to   obtain   the  Oil  Mill  Co.,  93  Ala.  364;  33  Am.  & 

unsubscribed  stock  at  par,  when  they  Eng.  Corp.  Cas.  346. 

knew  that  each  share  of  the  stock  al-  7.  Van  Cott  f.   Van  Brunt,  a  Abb. 

ready  issued  was  worth  eighteen  times  N.  Cas.  (N.  Y.)  283;  Ottawa,  etc.,  R. 

its  face  value,  was  clearly  a  fraud  upon  Co.  f.  Black,  79  111.  262. 

the   rights  of  the   other   stockholders,  8.  Banigan  f.  Bard,  134  U.  8.291;  31 

and  a  flagrant  violation  of  their  duties  Am.  &  Eng.  Corp.  Cas.  327. 

as  directors  and  officers  of  such  associa-  9.  Hill  v,  Jewett  Pub.  Co.,  i54Mas5. 

tion.     The  officers  and  directors  of  a  172. 

•-corporation  are  trustees  of  the  stock-  10.  Cincinnati,  etc.,   R,   Co.  f.  Citi- 
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17.  iiGBBASB  OF  Stook— 1.  Authority  and  Validity— a.  Must  be 
Expressly  Authorized. — Neither  the  increase  nor  the  reduc- 
tion of  the  capital  stock  of  the  corporation  can  be  eflected  with- 
out  express  charter  authority.*  Not  even  the  unanimous  consent 
of  the  members  and  officers  of  the  corporation  can  legah'ze  an 
increase  when  not  so  authorized.*  Nor  can  the  authority  to 
increase  be  implied  from  the  fact  that  the  power  to  reduce  capi- 
tal stock  has  been  conferred.* 

b.  Power  of  the  Legislature. — Since  the  effect  of  mate- 
rial legislative  changes  in  a  corporate  charter  is  to  release  sub- 


zen's  Nat.  Bank,  24  Ohio  L.  J.  (Cin.     each  of  five  thousand  shares  should  be 
Super.  Ct )  198.  liable,  like  his  own,  to  a  tax  of  one  hun- 

1.  No  ImpUed  Anihorlty. — Granger's  dred  dollars,  in  order  to  produce  that 
L.,  etc.,  Ins.  Co.  v.  Kamper,  73  Ala.  eflTect.  A  power  in  the  corporation  to 
325;  6  Am.  &  Eng.  Corp.  Cas.  497;  reduce  the  shares  to  one  thousand, 
Crandall  v.  Lincoln,  52  Conn.  99;  10  without  the  power  of  taxing  them  be- 
Am.  &  Eng.  Corp.  Cas.  149;  52  Am.  yond  one  hundred  dollars,  would  be  a 
Rep.  560;  Ferris  f.  Ludlow,  7  Ind.  power  to  expend  one  hundred  thous- 
517;  Percy  i*.  Millaudon,  3  La.  569;  and  dollars  and  no  more,  upon  a  pro- 
bldtown,  etc.,  R.  Co.  t'.  Veazie,  39  Me.  ject,  which,  to  be  profitable  or  even 
571;  Salem  Mill  Dam  Corp.  v.  Ropes,  useful,  would  require  five  times  that 
6  Pick.  (Mass.)  23;  Mutual  L.  Ins.,  etc.,     amount." 

In  Finley  Shoe,  etc.,  Co.  -•.  Kurtz,  34 
Mich.  89,  one  of  the  officers  of  the  cor- 
poration made  an  agreement  with  the 
defendant  in  error  that  the  latter  should 
receive  shares  of  stock  as  remunera- 
tion for  certain  services  which  he  had 
rendered  to  the  company.  The  cor- 
poration itself  took  no  steps  to  increase 
the  capital,  and  as  no  individual 
stockholder ,  offered  to  assign  shares 
sufficient  to  redeem  the  promise,  suit 
was  brought  to  compel  an  issue  of 
the  stock,  but  it  was  held  that  it  was 
not  within  the  implied  power  of  any 


Co.  V.  McKelway,  12  N.  J.  Eq.  133; 
Mechanics'  Bank  v.  New  York,  etc., 
R.  Co.,  14  N.  Y.  599;  New  York,  etc., 
R.  Co.  7'.  Schuyler,  34  N.  Y.  30 ;  Lath- 
rop  :•.  Kneelan'd,  46  Barb.  (N.  Y.)  432  ; 
Sutherland  v.  Olcott,  95  N.  Y.  100; 
Chicago  City  R.  Co.  v.  Allerton,  18 
Wall.  (U.  S.J  235;  Knowlton  v.  Con- 
press,  etc..  Spring  Co.,  14  Blatchf.  (U. 
S.;  36^;  Congress,  etc..  Spring  Co.  v. 
Knowlton,  103  U.  S.  49 ;  Seignouret  v. 
Home  Ins.  Co.,  24  Fed.  Rep.  332;  10 
Am.  &  Eng.  Corp.  Cas.  131 ;  Scovill 
".Thayer,  105   U.  S.   148;  Droitwich 


Patent  Salt  Co.   i\  Curzon,  L.   R.,  3     corporate  officer   to  obligate  the  cor- 


Excb.  35 ;  ///  re  Financial  Corpora 
tion,  L.  R.,  2  Ch.  714;  ///  re  Ebbw 
Vale  Steel,  etc.,  Co.,  4  Ch.  Div.  827 ; 
Society  v.  Abbott,  2  Beav.  559;  Smith 
t .  Goldsworthy.  4  Q^  B.  43b;  45  E.  C. 
L  42S.  Compare  Eidman  c'.  Bowman, 
58  III.  444;  II  Am.  Rep.  90;  Gill  7'. 
Balis.  72  Mo.  424  ;  Howell  : .  Chicago, 
etc.,  R.  Co.,  51  Barb.  (X.  Y.)  378. 
Where  the  act  of  incorporation  merely 
provides  a  linii'ation,  ;uk1  the  fail 
amount  is  n<jt  at  first  issued,  an  in- 
wease  within  t  h e  1  i  m  i  t  m  ay  be  c fTo  c  t ed 
without  further  authority.  Gray  :•. 
Portland  Bank,   3   Mass.   364;  3   Am. 

^f  •  155- 
In  Salem  Mill  Dam  Corp.  v.  Ropes. 

6  Pick.  (Mass.)  35,  Shaw,  C.  J.,  says  : 
**  Every  subscriber  has  a  right  to  calcu- 
late upon  a  fund  computed  to  be  com- 
mensurate with  the  object,  and  that 


poration  to  an  increase  of  its  capital 
stock. 

Under  the  English  company's  act,  a 
resolution  providing  for  the  reduction 
of  the  capital  stock  is  invalid,  unless 
the  regulations  of  the  company  have 
been  so  ordered  as  to  specifically  au- 
thorize the  reduction.  In  re  Patent 
Invert  Sugar  Co.,  31  Ch.  Div.  166. 

2.  People  7'.  Parker  Vein  Coal  Co., 
10  How.  Pr.  (N.  Y.)  5^3. 

3.  Sutherland  7-.  Olcott,  95  N.  Y.  93; 
Lexington,  etc.,  R.  Co.  v.  Chandler, 
13  Met.  (Mass.)  ^14.  In  the  latter  case 
it  was  provided  that  the  number  of 
shares  should  "  be  determined  from 
time  to  time  by  the  board  of  directors." 
and  Shaw,  C.  J.,  held  that  "these 
words  authorize  an  enlargement,  but 
could  not  authorize  a  reduction  of  the 
number.*' 


23  C.  of  L. — 40 
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scribers,*  it  would  seem  to  follow  that  statutes  providing  for  an 
increase  or  reduction  of  capital  stock  cannot  be  effectual,  where 
the  power  cannot  be  inferred  from  the  language  of  the  charter, 
and  where  there  is  no  reservation  of  legislative  power  ;*  but  where 
the  power  of  modifying  or  repealing  charters  is  reserved  by  the 
legislature,  or  by  the  state  constitution  to  the  legislature,  legisla- 
tive amendments  authorizing  an  increase  or  reduction  may  be 
valid  and  binding,  even  though  the  original  charter  was  silent  in 
regard  thereto.'  So,  the  necessary  legislative  power  existing,  the 
consent  of  the  directors  to  its  exercise  may  be  sufficient,*  or  the 
consent  of  the  stockholders ;  ^  and  such  consent  may  be  implied 
from  acquiescence.® 

2.  Who  May  Direct  Increase. — Until  vested  with  the  power,  direct- 
ors alone  cannot  effect  an  increase  of  the  capital  stock; ''but 
while  that  function  is  the  prerogative  of  the  stockholders,  their 
consent  to  its  exercise  by  the  board  of  directors  maybe  shown  by 
acquiescence  in  the  acts  of  the  latter.®     Courts  have  no  power  to 

1.  See    Stockholders,    vol.     23 ;  7.  Wbo  May  Direct  Increase. — Chica- 

Charier  Changes.  go  City   R.  Co.  v.  Allerton,  18   Wall. 

2  Changes  in  the  purpose  and  ob-  (U.S.)  333;  Finley  Shoe,  etc.,  Co.  r. 
ject  of  an  association,  or  in  the  extent  Kurtz,  34  Mich.  89;  New  York,  etc. 
of  its  constituencies  or  membership,  R.  Co.  v.  Schuyler,  38  Barb.  (N.  Y.) 
involving  the  amount  of  its  capital  534;  affirmed^  34  N.  Y.  3^;  /»  rr 
stock,  are  necessarily  fundamental  in  Wheeler,  2  Abb.  I'r.  N.S.  (N.  Y.)  361; 
their  character,  and  cannot  on  general  People  v,  Parker  Vein  Coal  Co.,  10 
principles  be  made  without  the  express  How.  Pr.  (N.  Y.)  543.  In  Eidman  r. 
or  implied  consent  of  the  members.  Bowman,  58  111.  444;  11  Am.  Rep.  90, 
Chicago  City  R.  Co.  v.  Allerton,  18  Walker,  J.,  says :  **It  would  be  a  dan- 
Wall,  (U.  S.)  236.  Compare  Oldtown,  gerous  power  to  intrust  to  directors  to 
etc.,  R.  Co.  V.  Veazie,  39  Me.  ^71;  increase  the  stock  of  the  com  pan  v  at 
Hughes  f.  Antietam  Mfg.*  Co.,  34  Md.  pleasure,  and  to  sell  it  to  whom  they 
316.  might  choose.     Such  a  power  would 

But  an  issue  of  increased  stock,  with-  be  liable  to  great  abuse;  it  would  ena- 

out  having  the  articles  amended  to  per-  ble  directors  to  perpetuate  their  posf- 

mit  it,  does  not  invalidate  the  original  tions  almost  indefinitely  on  a  reserved 

issue,  and  purchasers  of  the  increased  capital  stock  of    $400,000 ;  it  would 

stock,  believing  that  it  was  the  entire  enable  them,   at   pleasure,  to  depress 

amount,  cannot  maintain  a  bill  to  can-  the  price   of  the   stock   in  market:  it 

eel  the  original.     Byers  v.  Rollins,  13  would  deprive  the  original  sharehold- 

Colo.  22.  ers  of  their   just  and  legal  right  to 

A  corporation  cannot  compel  one  of  dividends,  if  the  new  stock  were  issued 

its  members  to  submit  to  the  retire-  to  persons  not  already  members  of  the 

ment  of  his  stock,  nor  does  he  waive  corporation.      Other     injustice    and 

the  right  to  object  to  such  proceeding  wrong  could    be   perpetrated,  if  this 

by  voluntarily  consenting  to  the  sale  should    be  held  to   be  an    incidental 

and   retirement    of    a    portion   of  his  power  to   be  exercised  by  a  board  of 

shares.   Bergman  v.  St.  Paul  Mut.,  etc.,  directors  of  a  corporation.    The  power 

Assoc  ,  29  Minn.  275.  is  such  that  we  will  not  infer  it«  exist- 

3.  Joslyn  v.  Pacific  Mail  S.  S.  Co.,  ence  in  a  charter,  unless  clearly  ex- 
12  Abb.  Pr.  N.  S.  (N.  Y.)  329;  Peoria,  pressed;  and  the  chapter  in  this'  case 
etc.,  R.  Co.  V.  Elting,  17  111.  429.  contains  no  such  language.'* 

4.  Illinois  River  R.  Co.  v.  Zimmer,  8.  Chicago  City  R.  Co.  v.  Allerton, 
20  111.  654.  18    Wall.    (U.     S.)    233;     Pavson  r. 

6    Chicago  City  R.  Co.  v.  Allerton,  Stoever,  2  Dill.  (U.  S.)  428;  Parson:. 

18  Wall.  (U.  S.)  235.  Withers,   5  Biss.    (U.   S.)  269;Xanes 

6.  Chicago  City  R.  Co.  v.  Allerton,  Case,   i    De  G.  J.  &  S.  504*  Sewell's 

i3  Wall.  (U.  S.)  235.  Case,  L.  R.,  3Ch.  131. 
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direct  an  increase,*  but  where  an  innocent  purchaser  would  other- 
wise be  deprived  of  his  insignia  of  membership,  and  the  remedy 
in  damages  uould  be  inadequate,  the  corporation  may  be  com- 
pelled to  issue  certificates  to  such  party,  in  addition  to  those 
already  inadvertently  granted  to  another  for  the  same  stock.* 

3.  Methods  and  Ftooedure — a.  In  General. — A  vote  of  the 
stockholders  at  a  meeting  called  for  that  purpose  is  the  normal 
method  of  increasing  the  capital  stock,*  but  a  formal  vote  at  such 
meeting  is  not  indispensable,*  nor  does  a  vote/^r  se  constitute  an 
increase.^  The  proceeding  has  been  held  to  be  vitiated  by  a  fail- 
ure to  give  notice  of  the  meeting  in  the  precise  form  required  by 


In  Bailey  r.  Champlain  Min.,  etc., 
Co.,  77  Wis.  453,  a  mine  owner  en- 
tered into  an  agreement  with  certain 
parties  to  organize  a  corporation,  to 
the  capital  of  which  the  former  was  to 
contribute  his  mfnes  and  receive  half 
of  the  stock  issued,  while  the  latter 
were  to  furnish  $20  000  and  receive  the 
remaining  half  of  the  stock.  Through 
an  oversight  the  articles  of  incorpora- 
tion fixed  the  full  capital  stock  at  $3o,- 
000  instead  of  $40,000,  as  was  intended. 
A  resolution  was  subsequently  passed 
increasing  the  capital  stock  to  $40,000, 
and  the  court  held  that  the  fact  that 
such  resolution  was  adopted  at  a  meet- 
ing of  the  directors  instead  of  the 
stockholders,  even  if  an  irregularity, 
was  cured  by  the  assent  and  acqui- 
escence of  the  stockholders.  Citing' 
Scovill  V.  Thayer,  105  U.  S.  143;  Poole 
I'.  West  Point  Butter,  etc ,  Assoc,  30 
Fed.  Rep.  513. 

1.  "When  a  corporation  has  issued 
certificates  of  stock  (which  are  valid 
and  not  void)  to  the  full  extent  of  all 
the  shares  which  by  law  and  the  con- 
stitution of  the  company  it  may 
issue,  no  court  can  order  the  issuance 
of  other  shares,  because  in  that  respect 
the  powers  of  the  corporation  have 
been  exhausted."  Beatty,  J.,  in  Smith 
"'•  North  American  Min.  Co.,  1  Nev. 
4-9:  citivg  Mechanics  Bank  v.  New 
Vork,  etc.,  R.  Co,  1  ^  N.  Y.  599.  See 
also  Baker  r.  Wasson,  59  Tex.  140 ;  53 
Tex.  150. 

2.  An  equitable  action  to  compel  a 
company  to  issue  a  new  certificate  of 
stock  can  be  maintained  where  an  ade- 
quate remedy  at  law  for  damages 
^ould  not  exist.  Baker  v.  Wasson,  59 
Tex.  140;  c/7«»^  Cushman  v.  Thayer 
Mfg.  Jewelry  Co.,  76  N.  Y.  368;  32  Am. 
Rep.  315.  See  also  Pratt  v.  Machinists 
Nat.  Bank,  123  Mass.  1 10;  Boston,  etc., 
R.  Co.  T'.  Richardson,  135  Mass.  473; 
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Machinists   Nat.   Bank   v.   Field,    126 
Mass.  345. 

An  officer  of  a  corporation  cannot 
obligate  it  to  increase  its  stock  by 
promising  to  remunerate  an  employe 
by  issuing  shares  in  payment  of  serv- 
ices rendered  by  him.  Finley  Shoe, 
etc.,  Co.  V.  Kurtz,  34  Mich.  89. 

3.  Finley  Shoe,  etc.,  Co.  v.  Kurtz,  34 
Mich.  89.  ' 

Where  the  power  is  vested  in  the 
company,  to  be  exercised  by  the  direct- 
ors, their  action  is  discretionary,  and 
a  resolution  "  that  the  capital  stock  of 
the company  be  fixed  and  lim- 
ited at dollars,  and  that  a  certifi- 
cate to  that  effect  be  properly  pre- 
pared and  sworn  to  and  filed  in  the 
office  of  the  county  clerk,  as  required 
by  the  General  Manufacturer's  Law," 
will  be  sufficient  as  to  them.  Suther- 
land V.  Olcott,  95  N.  Y.  93. 

4.  Payson  v.  Stoever,  2  Dill.  (U.S.) 
428.  And  see  generally  Chicago  City 
R.  Co.  r.  AUerton,  18  Wall.  (U.  S.) 
233:  Payson  v.  Withers,  5  Biss.  (U.  S.) 
269;  Scovill  V.  Thayer,  105  U.  S.  143; 
Poole  V,  West  Point  Butter,  etc., 
Assoc,  30  Fed.  Rep.  513  :  Lane's  Case, 
I  De  G.  J.  &  S.  504;  Sewell's  Case, 
L.  R.  3  Ch.  131. 

5.  In  Terry  v.  Eagle  Lock  Co.,  47 
Conn.  141,  the  resolution  for  the  in- 
crease, though  absolute  in  form,  was 
understood  to  be  contingent,  and  after 
the  happening  of  the  contingency  a 
resolution  to  rescind  the  former  action 
was  adopted.  The  court  said  :  '*In  such 
a  case  it  cannot  be  said  that  the  capi- 
tal is  actually  increased  until  the  new 
stock  is  subscribed  for  at  least.  Until 
then  there  is  an  element  of  uncertainty 
about  it.  It  may  never  be  taken.  It 
is  very  clear  that  the  vote  to  increase 
is  not  per  se  an  increase.  Nor  is  it 
such  where  the  increase  contem- 
plated is  from  the  surplus  earnings." 
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statute,^  and  by  a  failure  to  announce  the  intended  increase  to 
the  public*  But  it  is  held  that  the  validity  of  the  increase 
is  not  affected  by  holding  the  meeting  outside  of  the  state,*  or 
failing  to  record  the  resolution  providing  for  the  increase.*  So 
the  fact  that  the  required  time  did  not  elapse  between  the  pas- 
sage of  the  resolution  and  its  confirmation  affects  the  stockholders 
inter  se  only,  and  does  not  relieve  them  from  liability.*  Until 
the  increased  stock  is  actually  issued,  a  resolution  for  its  issue 
may  be  rescinded .• 

1.  In  In  re  Wheeler,  2  Abb.  Pr.  "  Beyond  the  election  of  officers,  how- 
N.  S.  (N.  Y.)  361,  the  statute  re-  ever,  there  is  no  statutory  restriction 
quired  that  notice  of  the  meeting  to  of  corporate  action  to  the'limits  of  the 
effect  an  increase  should  be  signed  by  state,  and,  in  the  absence  of  such  inhi- 
a  majority  of  the  directors,  and  also  bition,  the  proceedings  of  such  meeting 
that  none  but  stockholders  could  be  would,  within  the  rule  laid  down  by 
directors.  The  number  of  directors  this  court  in  Galveston,  etc.,  R.  Co.  x>. 
was  seven,  and  the  notice  was  signed  Cowdrey,  11  Wall.  (U.S.)  459,  with 
by  four,  but  one  of  the  signers  was  regard  to  directors'  meetings,  be  bind- 
not  a  stockholder  ;  and  the  court  held  ing  upon  all  those  participating  in  it, 
that  the  notice  was  deficient  and  the  as  well  as  upon  those  acting  upon  the 
subsequent  vote  to  increase  the  stock  faith  of  its  validity,  or  receiving  stock 
illegal.  authorized  to  be  issued  at  such  meet- 

2.  In  State  f.  McGrath,  86  Mo.  239,  ing.  It  is  true  there  are  cases  holding 
the  statute  required  the  filing  with  the  that  stockholders'  meetings  cannot  be 
secretary  of  state  of  a  statement  show-  legally  held  outside  of  the  home  state 
ing  inter  alia  the  newspaper  publica-  of  the  corporation,  but  the  question 
tion  of  the  notice  of  a  proposed  increase  has  generally  arisen  where  a  majority 
of  the  stock.  This  requirement  had  present  at  such  meeting  had  attempted 
not  been  complied  with,  but  it  was  by  their  action  to  bind  a  dissenting 
contended  on  the  argument  that  the  minority,  or  had  taken  action  prejudi- 
provision  was  intended  simply  to  notify  cial  to  the  rights  of  third  persons; 
the  stockholders  and  secure  their  at-  Ormsby  v.  Vermont  Copper  Min.  Co., 
tendance,  and  that,  inasmuch  as  notice  56  N.  Y.  623;  Hilles  v.  Parrish,  14  N. 
had  actually  been  given  to  them,  and  j.  Eq.  380.  Indeed,  so  far  as  we  know, 
their  attendance  and  unanimous  con-  the  authorities  are  uniform  to  the 
sent  to  the  increase  had  been  secured,  effect  that  the  action  taken  at  such 
any  prior  illegality  was  thereby  cured,  meetings  is  binding  upon  those  who 
The  court  held  that  the  statutory  pro-  participate  in  or  take  the  benefit  of 
vision  above  mentioned  was  not  in-  them.  Heath  t'.  Silverthorn  Lead  Min., 
tended  simply  tor  the  benefit  of  the  etc.,  Co.,  39  Wis.  146.  In  this  case  the 
stockholders,  but  that  it  was  designed  meeting  was  attended  by  all  the  stock- 
to  protect  the  public  as  against  frauds  holders  but  two,  who  were  represented 
resulting  from  stock- watering,  etc.,  and  by  proxy;  the  vote  increasing  the 
that  the  non  observance  of  the  require-  stock  w^as  unanimous,  and  it  does  not 
ment  was  fatal  to  the  validity  of  the  lie  in  the  mouth  of  those  who  partici- 
increase.  pated  in  this  act  or  received  the  stock 

3.  In  Handley  v.  Stutz,  130  U.  S.  voted  at  this  meeting  to  question  its 
417 ;  34  Am.  &   Eng.  Corp.  Cas.  624,  validity." 

the  case  was  one  of  a  Kentucky  corpo-  4.  Handley  7'.  Stutz,  139  U.  S.  417; 

ration,  and   the  statute   of   that   state  34  Am.  &  Eng.  Corp.  Cas.  624,  where 

provided  that  *'all  elections  for  direct-  the  court  says:  "The  failure  to  enter 

ors  and  other  officers  by  private  cor-  this    resolution    at    the    time    it   was 

porations     .     .     .    shall  be  held  within  adopted  did   not  affect  its  validity,  as 

the  territorial  limits  of   the  State  of  most  corporate  acts  can  be  proved  as 

Kentucky,     .     .     .     Any  such  election  well  by  parol  as  by  written  entries;" 

held  outside  of  Kentucky  sh^W  be  void."  citing  Moss  v.  Averell,  10  N.  Y.  449. 

The  meeting  to  effect  the  increase  had  5.  In  re  Millers,  etc..  Lime  Co.,  31 

been  held  at  Nashville,  Tenn.,  but  the  Ch.  Div.  211. 

court   held  that   the    proceeding  was  6.  Terry  v.  Eagle  Lock  Co.,  47  Conn, 

nevertheless   valid.      Brown,  }.,  said:  141. 
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b.  Issue  of  Securities  Convertible  Into  Shares. — Aside 

from  the  normal  method  of  increasing  capital,  corporations  are 
sometimes  authorized  to  issue  bonds  or  notes  convertible  into 
stock,  and  may  exercise  this  authority  even  after  the  full  amount 
of  stock  has  been  regularly  issued.*  So  a  corporation  empowered 
to  increase  its  stock  may  issue  new  shares  in  exchange  for  an 
equal  amount  of  its  indebtedness.*  The  option  to  exchange  is 
terminated  by  a  tender  of  the  shares  on  the  part  of  the  company  • 
and  holders  of  notes  convertible  at  a  certain  date  are  not  entitled 
to  exercise  the  option  prior  thereto  because  of  an  independent 
increase  in  the  capital  stock  * 

c.  Issue  of  Stock  Dividends. — See  Dividends,  vol.  s,  p. 
744/2. 

4.  Stockholders'    Prior    Right  to   the    Increase.  —  See     Stock- 
holders, vol.  23 — Right  to  Subscribe  to  New  Stock. 

6.  Meet  of  Increase  on  Liability.— See  Stockholders,  vol.  23. 

V.  Eeductiok  of  Stock — 1.  Authority  and  Validity. — A  corpora- 
tion  has  no  implied  authority  to  reduce  its  capital  stock.*     Even 

1.  Belmont  v.  Erie  R.  Co.,  52   Barb,  issued  at  fifty  per  cent,  of  their   par 

(N.  Y.)  637,  where  the  court,  per  Car-  value,  convertible  into  stock  upon  the 

dozo,  J.,  said  :     *'  It  is  argued  that  this  payment  of  the  remaining  portion, 

right    can    only  be    conferred    when  2.  Lohman    v.  New  York,  etc.,  R. 

there    is    stock     remaining    unissued.  Co.,  2  Sandf.  (N.  Y.)  39- 

The  answer  is,  the  statute  has  not  said  S.  Van   Allen    v.  Illinois    Cent.  R, 

so.     Nor  has   it  paid  that  the  power,  Co.,  7  Bosw.  (N.  Y.)  515. 

which  is  expressly  granted  to  the  *  di-  4.  Pratt  v.  American  Bell   Teleph. 

rectors,' not  to  the  stockholders,  shall  Co.,   141    Mass.  225;  12  Am.  &    Eng. 

be  in  any  wise  restricted  or  controlled  Corp.  Cas.    no.     In   this    case   notes 

by  section  9,  and  it  was  very  easy  to  were  issued    by    the    corporation   on 

have  expressed  it,  if  such  had  been  the  October  20,  1882,  containing  the  fol- 

design,    and    I    must    assume   that   it  lowing  provision :  "The  holder  hereof 

would  have   been  done,    if    such   had  may,  on  the  20th  of  April,  1884,  or  on 

been  the    intention,  because  there   is  the  20th  of  October,  1884,  and  at  no 

nothing  inconsistent  in  providing  that  other     time,      exchange      this     note, 

the    stockholders    may    increase    the  coupons   not  due  being  attached,  for 

stock  in  a  certain  way,  and  that  by  the  the  stock  of  the  company  at  par,  that 

action  of  the  directors  an  increase  of  is,    for    one   share."     On    March   27, 

stock  may  be  worked  in  another  way.  1883,  the  capital  stock  was  increased, 

The   power  to  give    the    privilege  of  and  existing  stockholders  were  given 

converting    the    bonds   into   stock   is  the  right  to  subscribe  to  their  portion 

conferred  in  terms  upon  the  directors,  of  the  new  shares,  but  it  was  held  that 

and  no  condition  is  imposed  upon  the  the  holders  of  the  convertible    notes 

ri^ht  to  give  such  option,  except  that  were  not  entitled  to  share   with   the 

the  bonds  shall   have  been  issued  for  members  of  the  corporation  in  the  di«- 

the     purposes      above       mentioned."  tribution  of  the  increase. 

Ramsey  v.  Erie    R.  Co.,  38  How.    Pr.  5.  Seignouret  v.  Home  Ins.  Co.,  24 

(N.  Y.')    216;  Jones   7'.   Terre   Haute,  Fed.  Rep.  332;    10  Am.  &  Eng.  Corp. 

etc.,  R.  Co.,  57  N.  Y .  196 ;  holding  that  Cas.  ^31.     In  this  case  it  was  held  that 

owners  of  the  securities  are   entitled  as  the  constitution  and  laws  of  Louis- 

to   the   stock  and   dividends  thereon,  iana  provide  for  the  increase  of  the 

though  demand  therefor  is  made  im-  capital  stock,  but  are  silent  as  to  a  de- 

mediately    before   a  dividend   is    de-  crease,  the  power  to  reduce  the  stock 

Glared.  of  a  corporation  was  intentionally  de- 

In  Van  Allen  x\   Illinois   Cent.   R.  nied. 
Co.,  7  Bosw.  (N.  Y.)  515, a  transaction  A  clause  in  a  deed  of  settlement  pro- 
was  held  valid  by  which  bonds  were  viding  that  '*For  the  better  conduct 
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where  the  power  is  expressly  conferred,  the  directors  cannot  exer- 
cise  it  without  the  consent  of  the  stockholders,*  and  all  reductions 

must  be  fair  and  impartial  as  to  the  latter  *     In  some  of  the 

states  and  in  England  the  power  to  reduce  is  regulated  by  statute,* 

and  management  of  the  affairs  of  the  whether  or  not  the  capital  had  been 

company,    it    shall    be    lawful    for   a  paid  in  if  the  rights  of  third  parties 

special  general  meeting,  called  for  the  were  not  infringed, 

purpose  from  time  to  time,  to  amend,  Where    stockholders  in   a   national 

alter,  or  annul,  either  wholly   or  in  bank,  acting  under  U.  S.  Rev.  St.  1878, 

part,  all  or  any  of  the  clauses  of  the  §  5143.   effected   a   reduction  of  their 

said  deed,  or  of  the  existing  regula-  capital  stock,   and   at    the  same  time 

tions  and  provisions  of  the  company,"  voted  to  withdraw  certain  depreciated 

docs  not  authorize  a  reduction  of  the  securities  from   the  assets,  and  place 

capital  stock.     Smith  z\  Goldsworthy,  them  in  the   hands  of  trustees,  it  was 

45  E.C.L.428.  And  see  generally  cases  held  that  such  withdrawal  could  not 

cited  in  note    i,  snpra^  this  title,  /»-  be  permitted,  as  the  comptroller  of  the 

crease  of  Stock.     But  the  fact  that,  at  currency  would  be  presumed  to  take 

the  time  when  a  class  of  preference  into  consideration   any   value    which 

shares  was  created,  the  articles  of  as-  these  collaterals  might  have  in  order 

sociation  did  not  authorize  a  reduction,  to  determine  the  degree  of  impairment 

will   not  prevent   the  company   from  which  the  capital  had  suffered.     Mc- 

reducing  the  number  of  such  shares  if  Cann  v.  First  Nat.'  Bank  (Ind.  1892), 

a  special  resolution  is  first  passed  au-  30  N.  E.  Rep.  893. 

thorizing  a  reduction.     In  re  Barrow,  The   Railway    Companies^    Act    of 

etc.,  Steel  Co.,  39  Ch.  Div.  582.  1862  did  not  authorize  a  reduction  of 

1.  Percy  t\  Millaudon,  3  La.  569;  the  capital  stock  or  a  decrease  in  the 
Gill  V.  Balis,  72  Mo.  424.  size  of  the  shares.     In  re   Financial 

2.  Bannatyne  v.  Direct  Spanish  Tel.  Corpus  Appeal,  L.  R.,  2  Ch.  App.  714. 
Co.,  34  Ch.  Div.  287;  16  Am.  &  Eng.  A  company  originally  empowered  to 
Corp.  Cas.  358 ;  In  re  Direct  Spanish  reduce  its  capital  stock,  and  which 
Tel.  Co.,  34  Ch.  Div.  307 ;  16  Am.  &  afterwards  registered  under  the  act  of 
Eng.  Corp.  Cas.  377.  1862  was  held  to  have  lost  that  power. 

A  reduction  which  throws  the  whole  Droitwich  Patent  Salt  Co.  v.  Curzon, 

burden  upon  the  common  stockholders  L.  R.,3  Exch.  35. 

to  the  exclusion  of  the  preferred  is  Under  the  English  Companies  Act 

unfair.     In  re  Quebrada,  R.  etc.,  Co.,  of  1867,  a  reduction  based  on  a  shrink- 

40  Ch.  Div.  363;  26  Am.  &  Eng.  Corp.  age  in  value  of  the  corporate  property 

Cas.  3S0.  and   for  the   purpose   of  making  the 

A  reduction  of  one- fourth  on  the  capital  stock  equal  thereto  is  not 
ground  that  the  capital  to  that  extent  authorized.  In  re  Ebbw  Vale  Steel, 
had  been  lost  is  not  unfair  to  preferred  etc.,  Co.,  4  Ch.  Div.  832. 
stockholders,  if  there  is  nothing  in  the  Portions  of  the  capital  used  by  a 
company's  bargain  with  them  which  company  in  preliminary  expenses  can- 
prevents  such  reduction,  though  the  not  be  treated  as  *'lost  capital  or  ca pi- 
articles  confer  no  such  power.  In  re  tal  unrepresented  by  available  assets," 
Barrow,  etc.,  Steel  Co.,  39  Ch.  Div.  so  as  to  authorize  a  reduction  by  the 
582.  amount   so  expended  as  provided   by 

Under  the  English  Companies  Acts  section   3   of    the  Companies  Act  of 

of    1867   and    1877,  it  is  not  essential,  1877.     In  re  Abstainers,  etc.,  Ins.  Co. 

though  regular,  that  reduction  should  (1891),  2  Ch.  124. 

be  uniform  on  all  shares.     In  re  Bar-  A   reduction  of   the  entire  original 

row,  etc.,  Steel  Co.,  39  Ch.  Div.  582.  capital  may  be  sanctioned  by  the  court 

3.  In  Strong  v.  Brooklyn  Cross-  aside  from  any  reduction  of  the  prefer- 
Town  R.  Co.,  93  N.  Y.  426,  433 ;  3  Am.  ence  capital.  In  re  Agricultural  Hotel 
&   Eng.  Corp.  Cas.  i6o,   it  was   held  Co.  (1891),  i  Ch.  396. 

that  the  object  of  the  New  fork  Act,  For  an  application  of  the  English 

1878  (Ch.  264,  Laws  1S78),  was  to  pro-  Companies    Act    of    1877,  see  In   re 

vide  for  an  equalization  of  the  capital  Dicido  Peer  Co.  (1891),  2  Ch.  354. 

stock  with  the  value  of   the  corporate  Under  the  English  Companies  Acts 

assets,    and    that    it    was    immaterial  of  1867  and  1877,  a  company   has  no 
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and  a  strict  compliance  with  the  provisions  thereof  is  commonly 
exacted.* 

2.  Particular  Methods—^.  Purchase  by  The  Corporation  of 
Its  Own  Stock. — This  may  operate  as  a  merger  thereof,  and  a 
consequent  reduction  of  the  capital  *  though  the  effect  of  such  a 
transaction  depends  largely  upon  intent.^ 

b.  Refunding,  etc. — Another  method  of  reducing  the  capital 
stock  is  by  refunding  to  each  stockholder  a  certain  proportion  of 
his  shares.*  But  reduction  cannot  be  effected  by  merely  **  writ- 
ing off  "  a  loss  which  the  company  has  suffered.^ 

3  Distribntion  of  Surplus  After  Beduction. — After  the  capital 
stock  has  been  reduced,  the  surplus,  if  any,  may  be  apportioned 
among  the  stockholders,*  and  an  action  will  lie  on  the  part  of  the 
latter  to  compel  the  apportionment.'''  But  such  a  disposition  of 
the  surplus  is  subject  to  the  claims  of  those  who  were  creditors 
before  the  reduction.® 

4.  Effect  of  Reduction  Upon  Liability.— .See  Stockholders,vo1.  23. 

VI.  Attachmeht  and  Execution.— (See  also  Foreign  Attach- 

MENT,  vol.  8,  p.  310.) 

power  to  reduce  a  portion  only  of  its  to  pay  stockholders  the  amount  of  the 

shares.     In  re  Union  Plate  Glass  Co.,  surplus.     Coquard  v,   St.  Louis   Cot- 

42  Ch.  Div.  513.     Contra^  In  re  Gat-  ton  Press  Co.  (Mo.),  21    Am.  &  Eng. 

ling  Gun.  43  Ch.  Div.  628.  Corp.  Cas.  377. 

A     corporation    cannot    cover    up  2.     Williams  v.  Savage  Mfg.  Co.,  3 

losses  by   reducing   its  stock.     In    re  Md.  Ch.  418;   State  v.  Smith,  48  Vt. 

Ebbw  Vale  Steel,  etc.,  Co.,  4  Ch.  Div.  266.     See  also  infra ^  this  title,  Sales — 

827.     Where  the  entire  capital    stock  Corporation  as  Purchaser  of  lis  Own 

consists  of  land,  a  sale  of  a   surplus  Stock. 

portion  thereof  will  be  enjoined  under  3.  State  r.  Smith,  48  Vt.  266;  City 

the  English  Companies  Act  as  a  reduc-  Bank  v.  Bruce,  17  N.  Y.  507;  Amen- 

tion  of   the   stock.     Holmes  v.  New-  can,  etc.,  Co.  r.  Haven,  101  Mass.  402; 

castle-upon-Tyne,  etc.,  Co.,  i  Ch.  Div.  3  Am.  Rep.  377. 

682.  4.  Currier  v,  Lebanon  Slate  Co.,  56 

Evidence  of  the  loss  of  capital  held  N.  H.  262. 

to  be  insufficient,  reduction  illegal,  and  6.  In  re  Ebbw  Vale  Steel,  etc.,  Co., 

stockholders  receiving  reduced  shares  4  Ch.  Div.  832. 

still  liable.   /«  re  New  Chili  Gold  M  in.  6.  Strong  t*.   Brooklyn  Cross-Town 

Co.,  38  Ch.  Div.  475;  21  Am.  &  Eng.  R.  Co..  93  N.  Y.  426;  3  Am.   &  Eng. 

Corp.  Cas.  372.  Corp.  Cas.  160;  Seely  v.  New   York 

1.  Granger's    L.,     etc.,  Ins.  Co.   v.  Nat.   Exch.    Bank,    8    Daly   (N.   Y.) 

Kamper,  73  Ala.  325 ;  6  Am.   &  Eng.  400. 

Corp.  Cas.  497 ;  Ferris  v.  Ludlow,   7  7.  Seely   v.   New  York    Nat.  Exch. 

Ind.  517 ;  Moses  v,  Ocoee  Bank,  1  Lea  Bank,  8  Daly  (N.  Y.)  400. 

(Tenn.)  398.  But  where  the  stock  of  a  national 

A  statute  providing  for  reduction  bank  has  been  lawfully  reduced  because 
does  not  necessarily  authorize  a  pur-  of  the  impairment  of  the  capital,  by  rea- 
chase  by  the  corporation  of  the  shares  son  of  mntured  and  suspended  clainfis, 
of  individual  stockholders.  Each  the  fact  that  the  latter  were  subsequent- 
stockholder  should  be  allowed  to  sur-  ly  realized  upon  and  carried  into  the 
render  his  due  proportion.  Currier  i'.  assets,  will  not  entitle  a  stockholder  to 
Lebanon  Slate  Co.,  56  N.  H.  262.  compel  a  distribution  of  the  funds  so 

Under  a  statute  prohibiting  loans  to  realized   in   proportion   to    the   stock 

stockholders,  and  the  issue  of  stock  ex-  surrendered  by  him.    McCann  r.  First 

cept  for  money  and   services  actually  Nat.    Bank,    112    Ind.   354;  19  Am.  & 

received,  a  corporation  cannot  reduce  Eng.  Corp.  Cas.  365. 

its  capital  stock  one-half  and   at   the  8.  See  Stockholders,  vol.  23;  i^ia- 

same  time  issue  bonds  for  trust  deeds  bility — Effect  of  Reduction, 
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1.  Authority  and  Validity. — At  common  law  shares  of  stock  are 
not  subject  either  to  attachment  or  execution.*  Statutes  authoriz- 
ing these  remedies  have  been  enacted  in  most  of  the  states,  but  the 
courts  do  not  appear  to  be  agreed  as  to  what  language  will  be 
sufficient  to  provide  for  them.  On  the  one  hand,  it  has  been  held 
that  acts  providing  for  the  attachment  of  "  estate  "  *  and  "  rights 
and  credits*'*  would  include  shares  of  stock;  on  the  other  hand, 
the  latter  have  been  held  not  to  be  included  under  the  phrases 
**  real  and  personal  property  "  *  and  "  estate  both  real  and  per- 
sonal." *  Stock  in  a  corporation  organized  for  "sporting  pur- 
poses "  is  not  subject  to  execution,  though  the  statute  authorizes 
that  proceeding  as  to  shares  in  "any  joint  stock  company.'**  So, 
it  is  held  that  seizure  of  shares  by  a  tax  collector  is  not  author- 
ized, though  by  statute  they  are  subject  to  attachment  and 
execution.*^  In  Vermont,  attachment  proceedings  have  been 
sustained  by  virtue  merely  of  the  lien  of  the  corporation  on 
stock,®  and  the  tendency  of  the  courts  seems  to  be  to  hold  stock 
subject  to  these  remedies  if  possible.® 

2.  Locus  and  Venue. — The  situs  of  stock,  for  the  purposes  of 
attachment  and  execution,  is  the  domicil  of  the  corporation  and 
that  place  alone.*®  Accordingly,  the  mere  fact  that  the  officers 
of  a  foreign  corporation  are  within  a  state,  even  though  engaged 

1.  Dennj  r.  Hamilton,  i6  Mass.  402;  3.  Curtis  x\  Steever,  36  N.  J.  L.  304; 
Ross  7'.  Ross,   25   Ga.    297;  Planters'  Union  Nat.  Bank  t'.  Byram,  131  111.  93. 
etc..  Bank  i-.  Leavens,  4  Ala.  753  ;  Wil-  4.  Foster  v.  Potter,  37  Mo.  525. 
liamson  7-.  Smoot,  7  Martin  (La.)  31;  5.  Haley  v.  Reid,  i6  Ga.  437. 

12  Am.  Dec.  494;  Stewart  v.  Jones,  40  6.  Lyon  v.  Denison,  80  Mich.  371. 

Mo.    140;    Denton    7'.    Livingston,    9  7.  Kennedy  r.  Mary  Lee  Coal,  etc., 

Johns.  (N.  Y.)  96;  6  Am.  Dec.  264;  Co.,  93  Ala.  494;  36  Am.  &  Eng.  Corp. 

Anderson  :•.  Nicholas,  28   N.  Y.  600;  Cas.  127;  Barnes  r.  Hall,  55  Vt.  420;  3 

New  York,  etc.,  R.  Co.  v.  Schuyler,  34  Am.  &  Eng.  Corp.  Cas.  168.     See  also 

N.  Y.  30;   Plimpton  i'.  Bigelow,  93  N.  .  Smith  v.  Northampton  Bank,  4  Cush. 

Y.  602  ;  3  Am.  &  Eng.  Corp.  Cas.  131 ;  (Mass.)i;McNeal  r.  Mechanics'  B'ld'g, 

Coe  7'.  Columbus,  etc.,  R.  Co.,  10  Ohio  etc.,  Assoc,  40  N.  J.  Eq.  351 ;  12  Am. 

St.   372;    Blair  7'.  Compton,  33  Mich.  &  Eng.  Corp.  Cas.   131.     It  was  held 

414;  Van  Norman  x\  Circuit  Judge,  45  otherwise  in  Parker  v.  Sun  Ins.  Co., 

Mich.  204;  Goss,  etc..  Mfg.  Co.  v,  Peo-  42  La.  Ann.    1172;    33    Am.    &  Eng. 

pie,  4  111.  App.  510;  Western  Pennsyl-  Corp.  Cas.  334. 

vania   R.  Co.  7-.    Johnston,  59  Pa.  St.  8.  Sabin  v.  Bank  of   Woodstock,  ai 

290;  Merchants'  Mut.  Ins.  Co.  7'.  Brow-  Vt.  353. 

er,  3S  Tex.  234;  Voorhis  z\  Terhune,  50  9.  Quarl  v.  Abbett,  102  Ind.  233;  13 

N.  J.  L.  147;  9  Am.  St.  Rep,  781 ;  First  Am.   &   Eng.   Corp.  Cas.  27;  52  Am. 

Kat.  Bank  7'.  Lanier,   11    Wall.  (Ik  S.)  Rep.  662.    See  also  Wait,  Fraudulent 

369;  Gue  7'.  Tide  Water  Canal  Co.,  24  Conveyances,  §  24. 

How.  (U.  S.)  257;  Cooper  7'.  Canal  Co.,  10.  Plimpton  r.  Bigelow,  93  N.  Y. 

2    Murph.    (N.   Car.)     195.     Compare  593;  3  Am.  &  Eng.  Corp.  Cas.    131, 

Haley  7'.  Reid,  15  Ga.  437;  Nashville  where   the  court  says:   "We   do   not 

Bank    7-.    Ragsdale,   10  Peck  (Tenn.)  doubt  that  shares  for  the  purpose  of 

296;   Howe  7'.  Starkweather,  17  Mass.  attachment  proceedings  may  be  deemed 

240;  Foster  7'.  Potter,  37  Mo.  525  ;  Price  to  be  in  the  possession  of  the  corpora- 

T.  Brady.  21  Tex.  614;  Taylor  7'.  Gillean,  tion  which   issued  them,  but  only  at 

23  Tex.  514;  Barnes   v.   Hall,   55  Vt.  the  place  where  the  corporation   by 

420;  3  Am.  &  Eng.  Corp.  Cas.  168.  intendment  of    law  always    remains, 

2.  Chesapeake,  etc.,  R.  Co.  v.  Paine,  to- wit,  in  the  state  or  country  of  its 
29  Gratt.  (Va.)  502.  creation.  In  all  other  places  it  is  an  alien. 
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in  promoting  its  business,^  or  that  one  of  its  branch  registry 
offices  is  located  in  such  state  and  that  certificates  may  be  found 
within  its  borders,*  will  not  entitle  a  creditor  to  attach  shares  of 
stock  in  such  foreign  corporation.  In  Kentuckyy  it  has  been  held 
that  a  statute  conferring  upon  a  foreign  corporation  all  the  privi- 
leges, with  some  minor  restrictions,  granted  to  it  in  the  state  of 
its  domicil,  does  not  constitute  it  a  domestic  corporation,^  but  in 
Tennessee^  the  compliance  by  a  foreign  corporation  with  a  statute 
requiring  it  to  file  its  articles  with  the  secretary  of  state  suffi- 
ciently renders  it  a  domestic  corporation  to  authorize  the  attach- 
ment of  its  stock.* 

3.  Procedure. — It  is  generally  held  that  statutory  provisions 
regarding  the  exercise  of  the  remedies  of  attachment  and  execu- 
tion against  stock  are  imperative.*  Thus,  levies*  and  sales,'*' 
without  the  statutory  notice,  or  with  a  notice  which  fails  to  state 
the  precise  number  of  shares  to  be  sold,*  have  been  declared  void. 
In  Iowa,  a  provision  that  the  levy  shall  include  **  notification  "  to 
a  corporate  officer,  requires  written  notice,®  but  in  Alabama, 
under  a  similar  provision,  oral  notice  is  sufficient.*®  Sales  not  in 
accordance  with  the  advertisement**  or  at  a  time  of  day  other 
than  that  prescribed**  are  invalid.  In  Illinois,  a  levy  is  effected 
by  leaving  an  attested  copy  of  the  writ  with  an  officer  of  the 
corporation.**     In  Louisiana,  seizure  of  shares  consists  in  taking 

It  may  send  its  agents  abroad  or  trans-  Rep.  1080,  where  the  sheriff  sought  to 

act  business  abroad  as  any  other  in-  make  the  levy  by  merely  entering  a 

habitant  may  do,  without  passing  per-  transfer  to  the  judgment  on  the  stub 

sonaliy  into   the   foreign   jurisdiction  of  a  certificate,  though  the  statute  re- 

or  changing  its  legal  residence.      But  quired  notice  to  the  debtor, 
such  agents  are  not  the  corporation,        7.  Princeton  Bank  x\  Crozer,  22  N. 

and  do  not  represent  the  corporation  J.  L.  383;  53  Am.  Dec.  254;  Voorhis 

in    respect   to   rights   as  between  the  v,  Terhune,  50  N,  J.  L.  147;  7  Am.  St. 

corporation  and  its  shareholders  inci-  Rep.  781. 

dent    to    the    ownership    of    shares."        8.  Blair  v.  Compton,  33  Mich.  443; 

Winslow  V.  Fletcher,  53  Conn.  390;  Keating   z\    J.    Stone    A:    Sons    Live 

13   Am.   &    Eng.   Corp.    Cas.  39;   55  Stock  Co.  (Tex.  1892),  18  S.  W.  Rep, 

Am.  Rep.  122;  Morton  v.  Grafflin,  68  797.     See,   however,   O'Brien   v.   Me- 

Md.  567;  21   Am.  &  Eng.  Corp.  Cas.  chanics',  etc.,  Ins.  Co,  56  N.  Y.  52. 
515.  9.  Moore  v.  Marshalltown,  etc.,  Co., 

1.  Plimpton  V,  Bigelow,93  N.  Y.  592;  81  Iowa  45. 

3  Am.  &  Eng.  Corp.  Cas.  131.  10.  Abels  v.  Planters',  etc.,  Ins.  Co., 

2.  Christmas  x\  Biddle,  13  Pa.  St.  92  Ala.  382;  citing  Martin  v.  Brown, 
322;Childs  t'.  Digby,  24  Pa.  St.  23;  75  Ala.  442;  Wade,  Notice,  ^  831.  See, 
Moore  v.  Gennett,  2  Tenn.  Ch.  37^.  generally,  Notice,  vol.  16,  p.  787. 

8.  Martin  r.  Mobile,  etc.,  R.  Co.,  7  11.  Titcomb^.  Union  Marine  F.  Ins. 

Bush  (Ky.)  116.  Co.,   8   Mass.    326;    Howe   v.    Stark- 

4.  Young  V,  South   Tredegar  Iron  weather,  17  Mass.  240. 

Co.,  85  Tenn.   189;  4  Am.   St.   Rep.  12.  Cam ick  v.  Myers,  14   Barb.  (N. 

752-  Y.)  9. 

6.  Stamford  Bank  v.  Ferris,  17  Conn.  So  in  the  absence  of  a  provision  as 

259;  Benson  i*.  Smith,  42  Me.  415;  66  to  the  time  of  day,  a  sale  after  nine 

Am.  Dec.  28s ;  James  v.  Pontiac,  etc.,  o'clock    at  night   when    but   few   are 

Plank  Road  Co.,  8  Mich.  91.    Compare  present  is  void.     McNaughton  v.  Mc- 

Mooar  v.  Walker,  46  Iowa  164.  Lean,  73  Mich.  250. 

6.  Commercial  Nat.  Bank  x\  Farm-  18.  Union  Nat.  Bank  v.  Byram,  131 

er«',  etc.,  Bank  (low^a  1891),  47  N.  W.  111.  92. 
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possession  either  of  the  certificates  or  of  the  stockholder's  inter- 
est in  the  corporate  property ;  *  but  this  formality  may  be 
waived.*  The  provisions  of  the  charter  as  to  levy  and  sale  super- 
sede those  of  a  previous  general  statute  governing  the  same 
subject.*  The  shares  may  be  sold  in  bulk  instead  of  separately.* 
A  written  instrument  of  conveyance  from  the  officer  to  the  exe- 
cution  purchaser  is  necessary  to  vest  title  in  the  latter.*  Con- 
trary to  the  general  rule  in  such  cases,  it  has  been  held  that 
mandamus  would  lie  to  compel  a  registry  of  the  purchaser  as  a 
stockholder,*  but  he  must  allege  a  tender  of  the  papers  and  a 
refusal  on  the  part  of  the  corporation.'^  The  purchaser  merely 
takes  the  place  of  the  indebted  stockholder  and  receives  his 
shares  subject  to  all  existing  liens  and  liabilities.® 

4.  Garnishment— (See  also  Garnishment,  vol.  8,  pp.  1152,  1158). 
—  Similarly  garnishment  is  dependent  upon  statutes  for  its  va- 
lidity, and  in  the  absence  of  statute  is  not  available  to  a  creditor 
in  respect  to  shares  of  stock  belonging  to  his  debtor.®  When 
garnishment  is  authorized,  the  prescribed  mode  must  be  strictly 
followed.  Constructive  service  of  the  writ,  by  leaving  a  copy  of 
it  in  a  room  adjoining  and  connecting  with  that  used  by  the 
garnishee  corporation  as  its  place  of  business,  is  insufficient.^^ 
So,  a  proceeding  intended  as  an  attachment,  but  rather  in  the 

1.  Parker  i;.  Sun  Ins.  Co.,  42  La.  Ann.  v.  Ferris,  17  Conn.  258;  Coleman  v. 
1 174;  32  Am.  &  Eng.  Corp.  Cas.  334.  Spencer,  5  Blackf.  (Ind.)  197;  Mechan- 

2.  People  V.  Goss,  etc.,  Mfg.  Co.,  99  ics'  Bank  r.  Merchants'  Bank,  45  Mo. 
III.  355.  In  this  case  the  officer  of  the  513  ;  Grant  r.  Mechanics'  Bank,  15  S. 
corporation,  without  demanding  an  at-  &  R.  (Pa.)  140;  Sewall  v.  Lancaster 
tested  copy,  gave  to  the  sheriff  a  cer-  Bank,  17  S.  &  R.  (Pa.)  285;  West 
tificate  of  the  number  of  shares  held  Branch  Bank  v.  Armstrong,  40  Pa.  St. 
by  the  judgment  debtor,  and   an   in-  278. 

dorsement  of  such   shares  as    levied  9.  Garnlslmieiit  not  Available  in  Ab- 

upon  was  made  by  the  sheriff  on  the  sence  of  Statute. — Planters',  etc.,  Bank 

execution.    The  surrender  of  this  cer-  v.  Leavens,  4  Ala.  753;  Denny  v.  Ham- 

tificate    without     first    requiring    the  ilton,  16  Mass.  402 ;  Foster  v.  Potter, 

attested  copy  was  considered  to  be  a  37  Mo.  525  ;  Troy»  etc.,  R.  Co.  v.  Kerr, 

waiver  of  the  right  to  the  latter.     The  17  Barb.  (N.  Y.)  581;  Dayton  v,  Borst, 

case   reverses   Goss,  etc.,  Mfg.  Co.  v.  31  N.  Y.435;  Johns  r.  Johns,  i   Ohio 

People,  4  111.  App.  510.  St.  350;  Mansheld,  etc.,  K.  Co.  v.  Hall, 

8.  Titcomb  t;   Union  Marine  F.  Ins.  26  Ohio  St.  310;  Chesapeake,  etc.,   R. 

Co.,  8  Mass.  326.  Co.  v.  Paine,  29  Gratt.  (Va.)  502;  Up- 

4.  Morris  v.  Connecticut,  etc..  R.  ton  v,  Tribilcock,  91  U.  S.  45 ;  Rock- 
Co.  (Montreal  Court  of  Appeals,  Sept.  ville,  etc.,  Turnpike  Co.  v.  Andrews,  2 
1886).  Cranch  (C.  C.)  451. 

5.  Morgan  v.  Thames  Bank,  14  Conn.  In  Ross  t*.  Ross,  25  Ga.  297,  the 
99.  court  said:     '*  Is  stock  in  this  railroad 

6.  Bailey  V.  Strohecker,  38  Ga.  259;  such  a  debt  ('indebtedness')  of  the 
95  Am.  Dec.  88;  State  v.  First  Nat.  railroad  to  the  stockholder  that  a  gar- 
Bank,  89  Ind.  302.  Contra  Durham  nishing  creditor  of  the  stockholder  can 
V.  Monumental  Silver  Min.  Co.,  9  enter  up  judgment  for  it  against  the 
Oregon  41.  railroad  ?     It  is  not;  it  is  a  debt  which 

7.  Lippitt  t'.  American  Wood  Paper  the  railroad  dare  not  pay  even  to  the 
Co.,  14  R.  I.  301.  stockholder  himself.  The  railroad  may 

8.  Titcomb  v.  Union  Marine  F.  Ins.  pay  him  dividends,  but  that  is  all.'* 
Co.,   8    Mass.   326;    Howe    r.   Stark-  10.  Harrell  r.  Mexico  Cattle  Co.,  73 
weather,  17  Mass.  240;  Stamford  Bank  Tex.  612. 

634 


Attachment  and  SzeoatioiL  STOCK,  BdatiTe  Bights  of  Craditora* 

form  of  garnishment,  will   not   avail  as  against  a  subsequent 
transfer.* 

6.  £elatiye  Bights  of  Levying  Creditors  and  Transferees — (See  also 
Pledge  and  Collateral  Security,  vol.  i8,  p.  615). — Where 

there  is  no  statutory  or  charter  provision  requiring  transfers  to 
be  registered  on  the  books  of  the  corporation,  transferees  of  stock 
naturally  take  precedence  of  their  assignors*  creditors  who  subse> 
quently  levy  upon'the  same.*  So  a  bona  fide  purchaser  at  execu- 
tion  sale  may  hold  the  stock  as  against  the  transferee  under  a 
prior  unrecorded  transfer.*  But  where,  as  is  generally  the  case, 
the  requirement  of  registration  exists,  the  question  of  priority  as 
between  one  claiming  under  an  unrecorded  transfer  and  subse- 
quent levying  creditors  has  given  rise  to  some  want  of  harmony  in 
the  decisions.  According  to  one  group,  constituting  probably  the 
weight  of  authority,  bona  fide  purchasers  who  fail  to  register  their 
transfers,will  be  protected  nevertheless  against  subsequent  attach- 
ment or  execution.*  Opposed  to  this  group  is  another  class  of 
cases  holding  that  levying  creditors  are  entitled  to  all  the  protec- 
tion afforded  to  subsequent  purchasers,  and  that  their  rights  are. 
superior  to  those  of  a  previous  transferee  who  has  failed  to  regis- 
ter.*    But  even  under  this  doctrine  a  creditor  who  has  actual 

1.  Mooar  v.  Walker,  46  Iowa  164.  Cas.    32.     Compare   Mechanic's,    etc., 

2.  Boston  Music  Hall  v,  Cory,  129  Bank  z\  Debolt,  18  How.  (U.  S.)  380; 
Mass.  435;  Scott  V,  Pequonnock'  Nat.  Bullard  v.  National  Eagle  Bank,  18 
Bank,  15  Fed.  Rep.  494;  i  Am.  &  Eng.  Wall.  (U.  S.)  589;  Littell  v.  Scranton 
R.  Cas.  32.  Gas.,  etc.,  Co.,  2  Luz.  Leg.  Obs.  f  Pa. )  82. 

8.  Weston  v.  Bear  River,  etc.,  Min.  5.  Levsrliig    Creditors    Preferred     to 

Co.,  5  Cal.   186;   63  Am.    Dec.   117;  Prior  Unrecorded  PnrchaBerB. — Berney 

Naglee  v.  Pacific  Wharf  Co.,  20  Cal.  Nat.  Bank  v.  Pinckard,  87  Ala.  577;  30 

^29;  Sabin  v.  Bank  of  Woodstock,  21  Am  &  Eng.  Corp.  Cas.  52;  Hardaway 

Vt.  353.  V,    Semmes,   38  Ala.    657;    Jordan  v. 

4.  Unregistered  Purchasers  Preferred  Mead,  12  Ala.  247;  Abels  v.  Planters, 

to    Levirlng    Creditors. — New    Orleans  etc.,   Ins.  Co.,  92  Ala.  382 ;  Fisher  t\ 

Canal,  etc.,  Co.  V  New  Orleans,  30  La.  Jones,   82   Ala.    117;    19  Am.  &  Eng. 

Ann.    1371  ;    Smith   v.   Crescent  City  Corp.  Cas.  450;  Weston  v.  Bear  River, 

Live-Stock,  etc.,  Co.,  30  La.  Ann.  1378;  etc.,  Min.  Co.,  5  Cal.  186;  63  Am.  Dec. 

Pitot  V.  Johnson,   33    La.   Ann.  1286;  117;  Naglee  r.  Pacific  Wharf  Co.,  20 

Lund  r.    Wheaton,   etc..   Co.    (Minn..  Cal.    529;    Oxford    Turnpike    Co.    v. 

1892),  52  N.  W.  Rep.  268;  Broadway  Bunnell,  6  Conn.  558;  People's  Bank 

Bank  v,  McElrath,   13  N.  J.    Eq.   24;  v.  Gridley,  91  111.  457;  People  t'.  Goss, 

aff'd  in  Hunterdon  Co.  Bank  v.  Nas-  etc.,  Mfg.  Co.,  99  111.  355;  State  r.  First 

sau.  17  N.  J.  Eq.  496;  Smith  v.  Ameri-  Nat.  Hank,  89  Ind.  302  ;  Fort  Madison 

can  Coal   Co.,   7   Lans.  (N.   Y.)  317;  Lumber  Co.  7\  Batavian  Bank, 71  Iowa 

Comeau   v.    Guild    Farm    Oil   Co.,  3  270;    Skowhegan   Bank  v.  Cutler,  49 

Daly  (N.  Y.)  218 ;  Com.  v.  Watmough,  Me.  315  ;  Fisher  r.  Essex  Bank,  5  Gray 

6  Whart.  (Pa.)  117;  U.  S.  xk  Vaughan,  (Mass.)   373;    Blanchard   v.   Dedham 

3    Binn.    (Pa.)    394;    5  Am.  Dec.  375;  Gas- Light  Co.,  12  Gray  (Mass.)  213; 

Finney's  Appeal,  59  Pa.  St.  398;Eby  Johnson    v.   Somerville   Dyeing,   etc., 

:•.   Guest,  94    Pa.    St.    160;    F'raser  i\  Co  ,  15  Gray  (Mass.)  216;  Rock  v.  Ni- 

Charleston,  11  S.  Car.  486;   Seeligson  chols,   3   Allen    (Mass.)   342;   Central 

T'.  Brown,  61  Tex.  114;  10  Am.  &  Eng.  Nat.  Bank  v.  Williston,  138  Mass.  244; 

Corp.  Cas.  143;  Continental  Nat.  Bank  10  Am.  &  Eng.  Corp.  Cas.  113.     Com- 

-'.  Eliot  Nat.   Bank,  7   Fed.  Rep.  369;  fare    Sibley    v.    Quinsigamond    Nat. 

Scott   T'.    Pequonnock    Nat.   Bank,    15  Bank,  13^ Mass.  520;  Buttricki'.Nashua, 

Fed.  Rep.  494;    1  Am.  &  Eng.  Corp.  etc.,  R.  Co.,  62   N.  H.  413;  Young  r. 
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notice  (though  it  is  not  received  until  after  the  levy)  ^  of  a  prior 
unrecorded  transfer,  takes  subject  thereto,*  and  may  be  prevented 
even  from  taking  steps  to  protect  his  title.*  So  it  is  held  that 
where  the  corporation  wrongfully  refuses  to  register  the  transfer, 
the  transferee  will  be  protected  against  a  subsequent  levy,*  and 
may  recover  damages  from  the  corporation  for  its  refusal.* 
Registration  will  protect  the  transferee,  though  he  has  not  for- 
mally accepted  the  stock  as  required  by  statute.*  When  he  pur- 
chases stock  after  an  order  dissolving  an  attachment  thereof  he 
acquires  title,  though  an  appeal  from  such  order  is  pending,  the 
statute  not  otherwise  providing.''     Transfers  of   stock  in  fraud 

South  Tredegar  Iron  Co.,  85  Tenn.  189;  contra^    Farmers    Nat  Gold  Bank  v, 

4  Am.  St.  Rep.   75a ;    In  re  Murphy,  Wilson,  58  Cal.  600. 

51  Wis.  519.  4.  WrongftilEeftuuaof  JtogUtraUoxL. — 

In  Massachusetts,  the  rule  seems  to  Colt  v.  Ives,  31  Conn.  25;  81  Am.  Dec. 

be   so   far  modified   as  to  protect  the  161 ;    Sargent  r.   Franklin  Ins.  Co.,  8 

transferee  if  only  the   by-law  will  re-  Pick.  (Mass.)  90;    19  Am.   Dec.  306; 

quire  registration.     Sargent  v,   Essex,  Plymouth  Bank  t;.  Bank  of  Norfolk,  10 

i.tc,  R.  Co.,  9  Pick.  (Mass.)  202;  Bos-  Pick.  •  (Mass.)    454;    Merchants'  Nat. 

ton  Music  Hall  t-.  Cory,  129  Mass.  435.  Bank  v.   Richards,  6  Mo.  App.  454; 

In  Maryland^  a  pledgee  who  delays  njT^  72  Mo.  77 ;  State  Ins.  Co.  v.  Gen- 

for  ten  years  to  assert  any  claim  to  the  nett,  2  Tenn.  Ch.  82.     Compare   Fiske 

stock  has  no  rii^hts  as  against  a  subse-  v,  Carr,  20  Me.  301. 
quent  attaching  creditor  or  against  the         5.  Sargent  t'.  Franklin   Ins.  Co.,  8 

corporation.     Noble  f.  Turner,  69  Md.  Pick.  (Mass.)  90;    19  Am.  Dec.  306; 

519;  26  Am.  &  Eng.  Corp.  Cas.  439.  Robinson  f.  Nat.  Bank,  95  N.  Y.  637; 

Purchase  of  the  judgment  by  the  un-  6  Am.  &  Eng.  Corp.  Cas.  548.     See 

registered   transferee   merges  the   at-  also   Hazard  v.  Nat.  Exch.  Bank,  a6 

tachment  lien.     Stout  i\  Natoma,  etc.,  Fed.  Rep.  94;  Plymouth  Bank  v.  Bank 

Min.  Co.,  9  Cal.  78.  of  Norfolk,  10  Pick.  (Mass.)  454. 

1.  Wilson  x\  St.  Louis,  etc.,  R.  Co.  The  corporation  may  be  liable  also 
(Mo.  1S91),  36  Am.  &  Eng.  Corp.  Cas.  to  the  purchaser  of  an  outstanding  cer* 
290.  But  see  Jones  x\  Latham,  70  Ala.  tificate  for  allowing  registry  to  one 
164;  3  Am.  &  Eng.  Corp.  Cas.  172.  who  buys  at  an  execution  sale.     Smith 

2.  Weston  v.  Bear  River,  etc.,  Min.  v,  American  Coal  Co.,  7  Lans.  (N.  Y.) 
Co.,  6  Cal.  425;  63  Am.  Dec.  117;  317.  See  also  Rogers  r.  Stevens,  8 
Scripture  t'.  Francestown  Soapstone  N.  J.  Eq.  167.  But  the  plaintiff  must 
Co.,  50  N.  H.  571 ;  Van  Cise  v.  Mer-  allege  that  he  is  a  purchaser  for  value, 
chants*  Nat.  Bank  (Dak.  1887),  33  N.  Littell  r.  Scranton  Gas,  etc.,  Co.,  42 
W.    Rep.  897 ;    Black   t'.   Zacharie,  3  Pa.  St.  500. 

How.  (U.   S.)   483;    Bridgewater  Iron  6.  Woodruff  v,  Harris,  11   U.  C.  Q4 

Co.  V,  Lissburger,  116  U.  S.  8.  B.  490. 

A  purchaser  at  execution   sale  ob-  7.  Loveland  r.  Alvord,  etc.,  Min.Co., 

tains  no  title  where  he  has  knowledge  76  Cal.   562.      Here   the  court   said : 

that  the  judgment  debtor  had  already  "  As  attachment  is  merely  a  creature 

parted  with  his  ownership  of  the  stock,  of  statute,  its  existence  and  operation 

Blakeman  t*.   Puget  Sound  Iron  Co.,  in  any   case    can  continue  no  longer 

72  Cal.  321 ;    Mowry   v.   Hawkins,  57  than  the  statute  provides  it  may.     And 

Conn.  453.     But  compare  opinion   of  there  is  no  express  authority  given  to 

Cooley,   J.,   in    Newberry   v.  Detroit,  a  sheriff  to  retain  in  his  custody  prop- 

etc,  Mfg.  Co.,  17  Mich.  141  erty     seized   by   him   under  and    by 

But  a  corporation  is  not  chargeable  virtue  of  a  writ  of  attachment  issued 
with  knowledge  on  the  part  of  a  di-  outofajustice*s  court,  after  a  judgment 
rector  who  had  notice  of  the  transfer  in  the  action  in  which  the  attachment 
but  not  of  the  attachment.  Buttrick  v,  issued  is  rendered  in  favor  of  the  de- 
Nashua,  etc.,  R.  Co.,  62  N.  H.  413.  fendant.    No  provision  is  made  for  his 

3.  Cheever  t'.  Meyer,  52  Vt.  66:  Peo-  detention  of  it  pending  an  appeal 
pie  V,  Elmore,  35  Cal.  653.     But  see  from  such  a  judgment.     In   the  ab- 
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of  creditors  will  justify  the  interposition  of  courts  of  chan- 
cery,^ as  well  as  the  remedy  by  attachment,*  and  an  attaching 
creditor  may,  under  a  cross-bill,  have  a  decree  requiring  the  reg- 
istration of  the  shares  in  his  name.^  In  other  cases  than  those  of 
fraud,  however,  equity  as  a  general  rule,  will  not  interfere  in  the 
absence  of  statutory  warrant  to  do  so.* 

Vn.  Teahsfes— 1.  The  £ight  of  Transfer — a.  In  General. — 
It  has  been  shown  abo(^e  that  shares  of  stock  are  personal  prop- 
erty.* An  incident  of  the  ownership  of  any  species  of  property 
is  the  unrestricted  right  of  alienation — the  Jus  disponendu^  When 
the  law  makes  stock  personal  property,  it  clothes  it  with  all  the 
incidents  of  personal  property,  and  the  owner  has  full  dominion 
over  it  and  may  dispose  of  it  at  will.'' 

b.  Origin  and  Foundation  of  Right. — The  right  of  aliena- 
tion,  though  now  an  incident  of  the  ownership  of  property,  is 
not,  as  often  seems  to  be  taken  for  granted,  an  inseparable  and 

sence  of  any  such  provision,  it  seems  hibiting  this  right,  or  imposing  any 
quite  clear  that,  under  section  553  of  restriction  on  its  exercise,  would  be  in 
the  Code  of  Civil  Procedure,  the  de-  restraint  of  trade  and  against  public 
fendant  K.,  after  judgment  in  his  policy,  and  therefore  void.  Moore  v. 
favor,  could  make  any  disposition  of  Bank  of  Commerce,  52  Mo.  377. 
the  property  which  he  could  have  It  is  a  universal  principle  of  the 
made  before  it  was  attached,  with  like  common  law  that  the  absolute  owner- 
force  and  effect.  If  that  be  so,  it  fol-  ship  of  property  carries  with  it  the 
lows  that  his  transfer  of  it  to  defend-  right  to  transfer  or  dispose  of  it  as  the 
ant  O.  was  valid."  owner    may    see    proper.     Miller    v, 

1.  Hadden  v.  Spader,  20  Johns.  (N.  Great  Republic  Ins.  Co.,  50  Mo.  57. 
Y.)  554;  Scott  V.  Indianapolis  Wagon  So,  in  Poole  x\  Middleton,  29  Beav. 
Works, 4S  Ind. 75;  Lathrop  t^  McBur-  646,  Lord  Romilly  says:  "Shares  in 
ney,  71  Ga.  815 ;  Van  Norman  xk  Cir-  joint  stock  companies  which  do  not 
cuit  Judge,  45  Mich.  204;  Gillett  v,  belong  to  any  of  the  directors,  are  per- 
Bate,  86  N.  Y.  87.  fectly  distinct  from   such   cases;  they 

2.  Beckwith  v.  Borrough,  14  R.  I.  are,  in  fact,  in  the  nature  of  property^ 
366;  6  Am.  &  Eng.  Corp.  Cas.  553;  51  and  .  .  .  therefore,  unless  there  is 
Am.  Rep.  392.  something  which  prevents   him  from 

3.  Abels  V.  Planters,  etc.,  Ins.  Co.,  entering  into  such  a  contract  he  has  a 
92  Ala.  3S2.  right  to  dispose  of  his  property  in  any 

4.  Williams  v.  Reynolds,  7  Ind.  623;  share  in  a  joint  stock  company,  which 
McFerran  v.  Jones,  2  Litt.  (Ky.)  219;  is  a  right  to  receive  the  dividends." 
Disborough  v.  Outcalt,  i  N.  J.  Eq.  298;  See  also  MofTatt  xk  Farquhar,  7  Ch, 
Erwin  v.  Oldhan,  6  Yerg.  (Tenn.)  185;  Div.  605. 

27  Am.  Dec.  458;  Brightwell  v.  Mai-  7.  In  re  Klaus,  67  Wis.  401;  15  Am. 

lory,  10  Yerg.  (Tenn.)   198;  Donovan  &    Eng.    Corp.    Cas.   568.      See    also 

V,  Finn,  Hopk.  Ch.   (N.    Y.)   59;    14  Trisconi  t/.  Winship,  43   La.  Ann.  45; 

Am.  Dec.  531.     So  in  England:  Dun-  33  Am.  &  Eng.  Corp.  Cas.  271 ;   Allen 

das  r.   Dutens,  I   Ves.  196;  Nantes  v.  t*.  Montgomery    R.  Co.,  11   Ala.  451; 

Corrock,  9  Ves.  182;  Bank  of  England  Mobile  Mut.   Ins.    Co.   t;.  Cullom,  49 

V.  Lunn,   15   Ves.  569;    McCarthy  v.  Ala.  5^8;  Farmer's,  etc..  Bank  t;.  Was- 

Gould,    I    B.   &    B.    387 ;    Grogan    v,  son,  46  Iowa  336 ;   State   f.  American 

Cooks,  2  B.  &  B.  230.     But  see^contra^  Cotton  Oil  Trust,  40   La.  Ann.  8;    19 

Storm  V,  Waddell,  2  Sandf.  Ch.  (N.  Am.   &    Eng.  Corp.  Cas.  448;  Sargent 

Y.)  511 ;  Watkins  v.  Dorsett,  i  Bland,  v.  Franklin  Ins.  Co.,  8  Pick.  (Mass.)  90; 

Ch.  (Md.)  530.  19  Am.  Dec.  306;    Moore  v.   Bank  of 

5.  See  supra,  this  title.  Shares  Per-  Commerce,  52  Mo.  377 ;  Chouteau 
sonal  Property,  Spring    Co.   v.    Harris,   20    Mo.  381; 

6.  The  right  of  alienation  is  an  in-  Miller  v.  Great  Republic  Ins.  Co.,  50 
cident  of  property,  and  a  by-law  pro-  Mo.  57;   Heart  v.  State  Bank,  2  Dev. 
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inherent  one,  but  rather  the  result  of  a  long  period  of  judicial 
evolution.*  But  shares  of  stock  came  to  be  recognized  as  a  spe- 
cies of  property  rather  too  late  to  be  affected  by  the  older  doc- 
trine by  which  alienation  was  regarded  more  as  a  limited  privilege 
than  as  a  right.  Still  there  are  traces  of  it  even  here.*  There 
are  later  cases  also  which  appear  to  recognize  the  principle  that 
the  right  to  transfer  stock  is  derived  from  the  corporate  charter.* 
But  the  modern  tendency  of  judicial  thought  which  favors  the 
free  and  untrammeled  interchange  of  property  rights,*  has  not 
been  without  its  influence  upon  shares  of  stock.  In  nearly  all  of 
the  later  decisions  it  is  assumed  that  the  right  to  transfer  them  is 
incidental  to  their  ownership,  and  this  assumption  is  based  upon 
the  broad  ground  that  shares  of  stock  are  characterized  by  the 
same  features  as  other  forms  of  property.^ 

c.  Illustrations  of  the  Doctrine. — Since,  therefore,  the 
right  of  transfer  is  incidental  to  the  ownership  of  stock,  it  is  gen- 
erally true  that  corporate  regulations  which  prohibit  or  otherwise 
unreasonably  restrict  this  right,  are  void.     It  was  said  in  an  early 


Eq.  (N.  Car.)  iii;  Feckheimerr.  Na- 
tional Exch.  Bank,  79  Va.  80;  5  Am.  & 
Eng.  Corp.  Cas.  156;  Gould  v.  Head,  41 
Fed.  Rep.  240;  31  Am.  &  Eng.  Corp. 
Cas.  231;  /«  re  Cawley,  42  Ch.  Div. 
209;  31  Am.  &  Eng.  Corp.  Cas.  425; 
Weston's  Case,  L.  R.,  4  Ch.  20;  In  re 
Stranton  Iron,  etc.,  Co.,  L.  R.,  16  Eq. 

.'>.S9- 

1.  Gray,   Restraints  on  Alienation, 

sees.  3-6,  where  the  development  of 
this  doctrine  is  traced  with  admirable 
clearness. 

2.  In  Duvergier  v.  Fellows,  5  Bing. 
248;  15  E.  C.  L.  436,  decided  by  the 
king's  bench  in  1828,  it  was  said  that 
"Members  of  corporations  cannot  as- 
sign their  interest  .  .  .  without 
the  authority  of  an  act  of  Parliament." 
The  judgment  was  affirmed  in  10  B.  & 
C.  826;  21  E.  C.  L.  346. 

3.  Johnson  v,  Laflin,  5  Dill.  (U.  S.) 
74;  Bank  of  Attica  v.  Manufacturer's, 
etc..  Bank,  20  N.  Y.  501. 

4.  Gray,  Restraints  on  Alienation, 
sees.  3-6. 

5.  Poole  V,  Middleton,  29  Beav.  560. 
See  also  Trisconi  v.  Winship,  43  La. 
Ann.  45 ;  33  Am.  &  Eng.  Corp.  Cas. 
271 ;  Sargent  v.  Franklin  Ins.  Co.,  8 
Pick.  (Mass.;  90;  19  Am.  Dec.  306;  In 
re  Klaus,  67  Wis.  401 ;  15  Am.  &  Eng. 
Corp.  Cas.  568;  Moflfatt  v.  Farquhar, 
7  Ch.  Div.  605 ;  In  re  Cawley,  42  Ch. 
Div.  209;  31  Am.  <&  Eng.  Corp.  Cas. 

435. 

In  Weston's  Case,  L.  R.,  4  Ch.  20,  it 

was  contended  on  the  argument  that 


the  directors  had  implied  discretion 
to  approve  or  reject  proposed  trans- 
fers. Of  the  counsel  who  advanced 
this  view.  Lord  Justice  Selwyn  asked 
arguendo:  "How,  according  to  your 
argument  would  the  shares  be  trans- 
ferable at  all?"  to  which  it  was  replied: 
"They  are  transferable  by  the  common 
law  of  partnerships,  subject  to  con- 
ditions, which  are  changed,  first,  by  in- 
corporation, from  the  unanimity  of  the 
partners  to  the  will  of  a  majority,  and 
secondly,  by  the  powers  given  to  di- 
rectors, from  the  assent  of  a  majority 
in  general  meeting  to  that  of  the  di- 
rectors." But  Lord  Justice  Wood,  in 
delivering  his  opinion,  said  :  "The  very 
object  of  all  the  parties  who  enter  into 
these  companies  is  to  have  shares 
which  are  not  like  shares  in  ordinary 
partnerships,  but  which,  are  transfer- 
able; and  all  the  articles  arc  framed  on 
the  supposition  that  they  are  so  trans- 
ferable. Indeed,  it  has  always  been  a 
subject  of  discussion  whether  the  es- 
tablishment of  joint  stock  companies 
were  or  not  politic,  for  the  very  rea- 
son that  the  partners  can  immedi- 
ately get  rid  of  all  their  liability.  I 
was  therefore  greatly  surprised  at  the 
argument  which  has  been  addressed  to 
us  to-day,  namely,  that  unless  there  is 
something  in  the  articles  which  makes 
the  shares  transferable,  they  are  not 
transferable  at  all,  except  by  resolution 
of  a  general  meeting.  I  apprehend  the 
shares  are  transferable  by  virtue  of  the 
statute,  and  that  the  province  of  the 
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Massachusetts  case,  "A  by-law  which  limits  the  transfer  of  stock 
to  be  made  only  at  the  office,  personally  or  by  attorney  and  with 
the  consent  of  the  president,  would  be  in  restraint  of  trade  and 
contrary  to  the  general  law  of  the  commonwealth.*'^  So  a  by-law 
which  makes  approval  by  the  directors  a  condition  precedent  to 
transfer,  cannot  be  enforced  so  as  to  defeat  the  rights  of  third 
parties*  and  one  which  requires  the  assent  of  all  the  stockholders 
to  a  transfer  is  void  as  against  public  policy,  even  where  the 
would-be  transferrer  voted   for  the  by-law  and  the  stockholders 

articles  is  to   point  out   the   mode  in  canceled  and  a  new  certificate    shall 

which  they  shall  be   transferred,  and  be  issued  in  favor  of  the  transferee ;  '* 

the   limitations   (if  any)   to   which   a  and  the  court  said :  "  We  see  nothing 

shareholder  shall  be  subjected   before  in  these  provisions  of  the  by-laws  in- 

he  can  transfer."  consistent  with  the  laws  of  the  state  or 

1.  Sargent  f.  Franklin  Ins.  Co.,  8  the  charter  of  the  bank.  .  .  .  The 
Pick.  (Mass.)  90;  19  Am.  Dec.  .'?o6.  requirement  that  transfers  of  stock 
In  this  case  the  court  said  :  **  We  shall  be  by  indorsement  of  the  certifi- 
think  it  cannot  be  maintained,  that  the  cate  of  stock  'subscribed  by  the  holder 
right  to  the  shares  in  the  capital  stock  in  the  presence  of  the  cashier  or  two 
of  this  corporation  cannot  be  trans-  other  witnesses,*  furnishes  the  other 
ferred  without  a  literal  compliance  stockholders,  and  if  need  be  the  public, 
with  the  by-laws.  It  is  personal  prop-  with  the  means  of  ascertaining  as  far 
erty.  ...  It  might  be  conveyed  as  may  be  the  nature  of  the  transaction 
by  will;  it  might  descend  from  an  in-  and  the  standing  of  the  parties  to  it.'' 
testate  to  his  heir.  It  may  be  assigned  And  in  Planters',  etc.,  Mut  Ins.  Co.  v, 
without  deed,  by  a  delivery  of  the  cer-  Selma  Sav.  Bank,  63  Ala.  585,  a  by-law 
tificate  with  an  indorsement  upon  it  providing  that  "all  transfers  of  stock 
for  a  valuable  consideration.  Quiner  shall  be  made  in  a  book  kept  at  the 
V.  Marblehead  Social  Ins.  Co.,  10  office  of  the  company  in  the  presence 
Mass.  476.  And  in.  such  cases  the  le-  of  the  president  or  secretary,  and  no 
gatee,  heir,  or  assignee  would  be  en-  new  certificate  of  stock  shall  be  issued 
titled  to  have  the  transfer  made  in  the  until  the  old  is  surrendered,  except  in 
books, and  to  a  certificate  of  his  prop-  case  of  loss,"  was  under  discussion; 
erty,  A  by-law  which  limits  the  trans-  and  the  court  said  :  "  The  mode  of 
fer  of  the  stock  to  be  made  only  at  the  transferring  stock  provided  by  the  by- 
office  personally  or  by  attorney,  and  laws,  is  intended  for  the  protection  and 
with  the  assent  of  the  president,  would  security  of  the  bank,  or  of  third  per- 
be  in  restraint  of  trade  and  contrary  sons  who  in  good  faith,  on  a  valuable 
to  the  general  law  of  the  common-  consideration,  may  in  that  mode  ac- 
wealth,  w^hich  permits  the  right  to  per-  quire  the  stock,  without  notice  of  prior 
sonal  property  and  incorporeal  heredi-  equitable  transfers,  or  of  outstanding 
taments  to  be  transferred  in  various  equities.  The  legal  title  to  the  stock 
other  ways.  The  purchaser  or  other  cannot  pass,  unless  this  mode  of  trans 
person  entitled  should  make  his  right  fer  is  observed.  But  a  complete  equit- 
known  to  the  corporation,  that  it  may  able  title  may  be  acquired  by  a  transfer 
be  entered  upon  their  books;  to  the  in  any  form  or  manner  appropriate  to 
end  that  they  may  have  proper  evi-  pass  property  of  that  kind,  divesting 
dence  to  whom  the  dividends  or  profits  the  stockholder  of  all  right  and  interest, 
should  be  paid."  See  also  Bond  v,  and  entitling  the  transferee  to  demand 
Mount  Hope  Iron  Co.,  99  Mass.  505;  that  he  be  invested  with  the  legal  title." 
97  Am.  Dec.  49.  2.  In  Farmers',  etc..  Bank  f.  Wasson, 

But  in  Danet'.  Young,  61  Me.  160,  a  48  Iowa  339,  Beck,  J.,  says :  "  While  it 

by-law  provided  "  that  shares  shall  be  may  be  lawfully  enforced  to  protect 

transferable  by  indorsement  in  writ-  rights  of  the  corporation,  it  cannot,  in 

ing  and  subscribed  by  the  holder  in  other  cases,  be  exercised  without  lim- 

presence  of  the  cashier,  or  two  other  itation   so  as  to  defeat  the  rights  of 

witnesses,     .     .     .    and   in  every  case  others.     If    the    corporation    has    no 

of  transfer  the  former  certificate  shall  rights  to  be  protected  by  its  exercise, 

be  delivered  up  to  the  cashier  to  be  and  other  parties  would  be  deprived  of 
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originally  were  partners.*  A  by-law  authorizing  the  corporation 
to  "  regulate  the  transfer  of  stock  "  does  not  confer  the  power 
to  restrain  transfers,  prescribe  to  whom  they  may  be  made,  or 
prohibit  them  from  being  m^de  to  an  insolvent,*  and  an  attempt 
to  prohibit  such  transfers  is  void,  though  notice  of  the  by-law  is 
indorsed  on  the  certificate.*     The  mere  fact  that  the  transferee 

their  property  thereby,  it  cannot  be  itors,  is  at  least  questionable.  But 
enforced  in  such  cases.  Its  enforce-  when  a  private  business  or  partner- 
ment  would  operate  as  an  infringe-  ship  has  become  incorporated  under 
ment  upon  the  property  rights  of  oth-  the  general  law,  and  greatly  favored 
ers,  which  the  law  will  not  permit.  It  by  privileges  and  franchises  and  by 
would,  besides,  operate  as  a  restraint  restricted  liability,  there  is  no  reason 
upon  the  disposition  of  property  in  the  for  making  any  distinction  between 
stock  of  the  corporation,  in  the  nature  such  a  corporation  and  others,  and  our 
of  restraint  of  trade,  which  the  courts  statute  makes  none.  The  corporators 
will  not  tolerate.  As  the  restriction  is  have  secured  the  advantages  of  a  cor- 
not  imposed  by  express  authority  of  poration,  and  they  should  be  governed 
the  statute  of  the  state,  it  cannot,  in  by  all  the  other  incidents  of  a  corpora- 
such  cases,  be  enforced.  These  con-  tion.  Why  not.?  They  cannot  be  a 
elusions  are  supported  by  the  follow-  corporation  and  still  remain^  in  respect 
ing  authorities :  Sargent  v.  Franklin  to  the  same  business,  a  copartnership. 
Ins.  Co.,  8  Pick.  (Mass.)  90;  19  Am.  The  one  must  completely  displace  the 
Dec.  306;  Quiner  x\  Marblehead  So-  other.  We  cannot,  therefore,  be  gov- 
cial  Ins.  Co.,  10  Mass.  476;  Angell  &  erned  by  any  authorities  which  m^ike 
Ames  on  Corporations,  §  567;  U.  S.  v.  such  a  distinction.  The  stockholders, 
Vaughan,  3  Binn.  (Pa.)  394;  5  Am.  directors  and  officers  cannot  act  as 
Dec.  375 ;  Chambersburg  Ins.  Co.  v.  partners,  or  be  personally  bound  as 
Smith,  1 1  Pa.  St.  120 ;  Chouteau  Spring  partners.  The  corporators,  if  formerly 
Co.  V.  Harris,  20  Mo.  382."  See  also  partners  in  the  same  business,  and  the 
Feckheimer  v.  National  Exch.  Bank,  partnership  are  merged  in  the  corpor- 
79  Va.  80;  5  Am.  &  Eng.  Corp.  Cas.  ation,  not  partially,  but  fully  and  com- 
156.               '  pletely.*' 

1.  In  rr  Klaus,  67  Wis.  401;   15  Am.  But  on    this    latter    point    compare 

&  Eng.  Corp.  Cas.  568,  where  the  court  Harper  v.  Raymond,  3  Bosw.  (N.  Y.) 

says :  "  Enough  and  perhaps  too  much  29,  where  the  nature  of  a  partnership 

has  been   said   on  general   principles,  **  association,"  whose  rules  were  sus- 

and  once  for  all  we  hold  that  a  by-law  tained  and  enforced,  is  thus  described 

of  a  corporation  which  prohibits   the  by  the   court :     "  The  parties   to   the 

transfer  of    stock    by   a    stockholder  original  association,  in  the  6th  article, 

without  the  consent  of  all  of  the  stock-  contemplate   and  allow   a   sale    of    a 

holders  is  void  and  against  public  pol-  share    or    shares,    but    stipulate    and 

icy.     It  is  an  unwarrantable  and  un-  direct  that  such  sale  shall  not  consti- 

lawful    restriction    upon   the    sale    of  tute  the  purchaser  a   partner.     They 

personal  property,  the  sale  and  inter-  intend  also  that  such  a  sale  shall  not 

change  of  which  the  law  favors,  and  work  a  dissolution   of  the  association, 

in  restraint  of  trade."     In  reference  to  They  contemplate   a  subsequent  allot- 

the   former   partnership  character  of  ment  of  promts  to  the  vendor  in  such 

the  concern,  it  was  further  said  :     *'  It  .sale.    The  purchaser  being  registered, 

is  again  very  plausibly  argued   by  the  and  getting  his certificate,could  demand 

learned  counsel  of  the  appellant  that  and  receive  the  profits  declared  as  be- 

what  might  be  against  public  policy  in  longing   to   his   vendor,  by  getting  a 

a  public   or   quasi  public  corporation,  power   of   attorney  or  other  authority 

would  not  be  in  a  strictly  private  cor-  for  that  purpose  from  him.     In  fact,  it 

poration,and  that  the  latter  corporation  seems  that  such  vendor  w^as  to  be  still 

was  in  substance  only  an  incorporated  regarded  as  a  partner  for  management 

partnership.    We  cannot  give  counte-  At  least  he  is  not  excluded."     See  also 

nance  to  any  such  distinction.    The  Tatam  v.  Williams,  3  Hare  347. 

policn'^  of  incorporating  a  strictly  pri-  2.  Chouteau    Spring  Co.  v.  Harris, 

vate  business  with  a  limited  liability  of  20  Mo.  382. 

the  stockholders  towards  their  cred-  8.  Feckheimer    v.    National    Exch. 
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gives  as  his  address  a  place  at  which  he  is  but  an  occasional  vis- 
itor, will  not  justify  refusal  of  transfer,  though  the  company  is  in 
difficulties  and  the  transferrer  sold  his  shares  to  escape  responsi- 
bility.^ The  company  may  be  estopped  to  refuse  registration  to 
one  who  has  received  a  certificate  from  its  secretary,*  and  if  it  has 
a  valid  excuse  for  declining  to  allow  a  transfer,  the  same  must  be 
urged  at  the  time  of  application ;  it  is  not  subsequently  available 
as  a  defense  if  the  refusal  was  based  upon  a  different  reason.* 
Moreover,  the  existence  of  the  alleged  grounds  must  be  estab- 
lished clearly  and  urged  promptly,*  and  courts  will  hesitate  long 
before  enjoining  transfers  by  particular  persons  while  others  con- 
tinue to  exercise  the  right.* 

d.  Transfers  by  Directors.— Until  recently,  there  seems  to 
have  been  some  question  as  to  the  right  of  directors  to  exercise 
that  almost  unrestricted  power  of  alienation  to  which  other  own- 
ers of  shares  are  entitled.  This  was  especially  true  of  **  qualifica- 
tion shares,"  u  e.  those  which  one  must  own  in  order  to  be  eligible 

Bank,  79  V a.  80;  5  Am.  &  Eng.  Corp.  even  accepted  some  of  it  as  collateral. 

Cas.  156.  The  court   found  as  a  matter  of  evi- 

1.  Weston's  Case,  L.  R.,  4  Ch.  20.  dence,  that  the  defense  was  not  sup- 
"The  object  of  the  address  being  ported  by  the  evidence,  and  further 
given,"  says  Wood,  L.  J.,  "is  not,  gen-  said  :  "The  company  has  not  only  by 
erally  speaking,  to  know  where  the  delay,  but  by  positive  action,  ratified 
shareholder  is  to  be  served  with  pro-  the  issue  of  the  stock.  It  has  accepted 
cess,  but  where  his  notices  are  to  be  some  of  it  as  collateral.  It  has  held  it 
sent."  out  to  the   world   as   valid ;  and  if  it 

2.  Shaw  V.  Port  Philip  Grold  Min.  were,  in  fact,  not  so,  yet  the  appellant 
Co.,  13  Q^  B.  Div.  103.  and  the  Gedges  have  unreasonably  de- 

3.  Bond  V.  Mount  Hope  Iron  Co.,  layed  saying  so,  or  taking  steps  to 
99  Mass.  505  ;  97  Am.  Dec.  49;  Ameri-  annul  it.  It  is  transferable  by  delivery 
can  Wire  Nail  Co.  v.  Bayless  (Ky.  of  the  certificates  so  as  to  pass  all  the 
1891),  15  S.  W.  Rep.  10.  In  the  former  rights  of  the  assignor,  and  is  protected 
case  a  by-law  of  the  defendant  com-  in  the  hands  of  an  innocent  holder, 
pany  required  its  members  to  first  give  whatever  maj*  be  its  infirmity.  Hence 
it  the  option  of  purchasing  their  shares  every  reason  exists  for  prompt  action 
before  transferring  them.  An  appli-  if  the  corporation  or  a  stockholder 
cant  having  been  refused  transfer  be-  claims  it  is  invalid.  A  transfer  upon 
cause  of  failure  to  comply  with  this  by-  the  company's  books  is  merely  to  pro- 
law,  brought  suit  against  the  corpora-  tect  the  company  and  others  who 
tion,  which  set  up  the  defense  that  at  might  propose  to  purchase  the  stock, 
the  time  of  the  application  its  presi-  as  the  contract  of  sale  passes  the  rights 
dent  was  sick  and  unable  to  sign  a  cer-  of  the  vendor,  and  the  vendee  may,  by 
tificate.  The  court,  without  passing  proper  action,  compel  the  transfer 
directly  upon  the  validity  of  the  by-  upon  the  records  of  the  company.  4 
law,  held  that  the  defense  finally  urged  Wait,  Act.  &  Def.,  p.  164  ;  8  Wait,  Act. 
was  not  available  and  that  j^laintiff  &Def.,  p.  79;  Johnston  v.  Laflin,  103 
was  entitled  to  recover  the  value  of  his  U.  S.800;  Mor.  Priv.  Corp.,  §  ^26etseq, 
shares.  In  view,  therefore,  of  the  laches  of  the 

4.  In  American  Wire  Nail  Co.  v.  appellant,  its  silence  and  conduct  as  to 
Bayless  (Ky.  1S91).  15  S.  W.  Rep.  lo,  this  stock  until  this  suit  was  brought, 
which  was  an  action  to  compel  trans-  were  we  in  doubt  upon  the  evidence 
fer,  the  defense  urged  was  that  the  as  to  the  rijjht  of  the  case,  the  incli- 
stock  was  issued  to  plaintiff's  vendor  nation  would  be  to  the  side  of  the  ap- 
upon    his   fraudulent    representations  pellees." 

made  more  than  three  years  before.  6.  State  v.  American  Cotton  Oil 
Meanwhile  the  company  nad  made  no  Trust,  40  La.  Ann.  8;  19  Am.  &  Eng. 
attempt  to  cancel  the  stock  and   had    Corp.  Cas.  448. 
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to  the  directorship.'  So  late  as  1870,  Lord  Romilly  said,  in 
reference  to  such  an  attempted  transfer  :*' Whether  a  director 
can  do  that  is  a  question  which  has  never  yet  been  determined. 
I  apprehend  that  he  cannot."*  The  subject  was  somewhat 
further  obscured  by  later  decisions,  where  either  attempted  trans- 
fers by  directors  were  fraudulent*  or  the  directors  were  required 
by  the  charter  to  continue  in  office.*  But  it  was  held,  subse- 
quently, that  a  director  might  mortgage  his  qualification  shares.* 
In  another  recent  English  case  the  right  of  transfer  by  a  director 
not  indebted  to  the  company  was  upheld,  even  though  he  was 
seeking  to  evade  liability,*  and  a  late  judgment  of  the  supreme 
court  of  Louisiana  declared  that  directors  *'  had  the  right  to  dis- 
pose at  their  pleasure,  of  the  shares  which  they  owned  in  the 
corporation.*"'  It  may,  therefore,  be  accepted  as  the  settled  law 
that  the  status  of  directors  in  this  regard  is  not  different  from 
that  of  ordinary  stockholders.® 

e.  Motive  and  Effect  of  the  Transfer  as  Grounds  for 
Refusal. — It  is  said  that  the  motives  or  objects  of  parties  to  a 
transfer  are  of  no  concern  to  the  company®  or  its  ministerial  offi- 
cers,*® and  hence  do  not  constitute  valid  reasons  for  denying 
registration.  Questions  of  this  kind  have  most  frequently  arisen 
concerning  transfers  for  the  purpose  of  distributing  the  privileges 
of  membership,  multiplying  votes  and  influencing  corporate  elec- 
tions. The  weight  of  authority  certainly  is  that  these  purposes 
do  not  afford  sufficient  ground  for  declining  to  permit  the  consum- 

1.  Buckley  on  Companies  (5th  ed.)  says:  "Granting  that  the  director  who 
25.  See  an  article  in  S  Ry.  &  Corp.  L.  transfers  his  qualification  shares  gives 
j!  99.,  reprinted  from  the  Law  Times.  up  his  seat  on  the  board,  cannot  he 

2.  Gilbert's  Case,  34  L.  T.,  N.  S.  34.  make  a  perfectly  valid  transfer  of  his 
As  a  reason  for  this  view  it  was  further  shares?  As  between  him  and  the 
stated  that  "  His  situation  is  that  of  company  he  is  no  longer  under  the 
trustee  for  the  shareholders,  and  there-  slightest  obligation  to  retain  the 
fore  he  is  not  at  liberty  to  do  things  shares.  Parting  with  his  directorate, 
which  he  does  not  think  for  the  bene-  the  shares  no  longer  qualify  him  for 
fit  of  all  the  shareholders  of  the  com-  anything, for  no  qualification  is  needed 
pany."  While  this  reasoning  appears  by  him.  He  can  surely  transfer  them 
to  have  been  repudiated  by  Lord  Jus-  as  fully  and  as  freely  as  can  any  share- 
tice  GlfTard.  on  appeal,  the  judgment  holder  in  the  company." 

itself  was  affirmed.     L.  R.,  5  Ch.  559.  9.  State  r.  Mclver,  2  S.  Car.  25. 

3.  /«  re  South  London  Fish  Market  10.  In  re  Klaus,  67  Wis.  401 ;  15  Am. 
Co.,  39  Ch.  Div.  324;  60  L.  T.  Rep.,  N.  &  Eng.  Corp.  Gas.  568.  In  this  case, 
S.  68.  the  secretary  of  the  corporation,  W.,  had 

4.  Portal  t'.  Emmens,  iC.P.  Div.664.  refused    to   register    the  transfer  by 

5.  Reeves  i'.  Bainbridge,  Weekly  one  M.,  and  the  court  said  :  '*  Whatever 
Notes  (1889),  228.  may    have    been    the    motives  of   M. 

6.  In  re  Cawley,  L.  R.,  42  Ch.  Div.  in  "making  his  transfer,  it  is  of  no 
209;  31  Am.  &  Eng.  Corp.  Cas.  425.  concern  to  W.     His  duties  are  purely 

7.  Trisconi  7».  Winship,  43  La.  Ann.  ministerial  and  clerical  in  entering 
45  i  33  A.'"-  &  Eng.  Corp.  Cas.  271.  upon  the  books  transfers  of  stock.    He 

8.  Trisconi  r.  Winship,  43  La.  Ann.  certainly  has  not  the  judicial  power  to 
45;  33  Am.  &  Eng.  Corp.  Cas.  271;  In  pass  upon  the  motives  and  intentions 
r<?  Cawley,  42  Ch.  Div.  209,"  31  Am.  &  of  the  parties  to  the  assignment  of 
Eng.  Corp.  Cas.  271.  Compare  ^^dich,  stock,"  citing-  Helm  7*.  Swiggett,  12 
Corporations,  §  613,  where  the  author  Ind.  194;  State  v.  Smith,  48  Vt.  266^ 

642 


Transfer.  STOCK.  The  Bight  of  Tranifer. 

mation  of  the  transfer.*  It  is  the  general  rule,  sanctioned  by  the 
policy  of  the  law,  that  those  who  have  the  largest  interest  in  cor- 
porations may  control  them,  as  they  have  the  largest  interest 
that  they  shall  be  well  managed.*  Even  where  the  personnel  of 
transferees  is  subject  to  the  approval  of  the  directors,  the  latter 
cannot  object  on  the  ground  that  a  transfer  is  colorable  and 
designed  to  increase  the  voting  power  of  the  transferrer.*  So 
where  the  number  of  votes  to  which  a  member  is  entitled  is 
limited  by  the  charter,  his  transferees  cannot  be  prevented  from 
voting  on  the  grounds  that  they  are  not  the  beneficial  owners, 
but  hold  the  shares  merely  to  enable  the  transferrer  to  evade  the 
charter  limitation.*  Similarly  it  has  been  held  that  the  right  of 
a  majority  stockholder  to  demand  a  new  election  of  directors 
cannot  be  defeated  on  the  ground  that  he  purchased  his  shares 
with  the  money  of  rival  companies,  and  that  his  designs,  includ- 
ing the  proposed  election,  are  inimical  to  the  corporate  interests.* 
Want  of  consideration  between  the  parties  to  the  transfer  will 
not  authorize  a  denial  of  registry  by  the  corporation,®  nor  will  the 
mere  fact  that  the  transferee  is  insolvent.'^  There  are,  never- 
theless, cases  which  appear  to  qualify  the  above  rule,  and  it  has 

1.  Moffatt  zf.  Farquhar,   7  Ch.  Div.  friends  to  outvote  the  relator  and  his 

591;  In  re  Stranton,  etc..  Iron  Co.,  L.  friends,   does   not  vitiate  the    sale,   if 

R.,  16  Eq.  5t;9-  otherwise  for  honest  purposes  and  for 

In  State  v.  Smith,  48  Vt.  290,  Red-  full  value." 
field,  J.,  says  :  "  It  is  insisted  that  this  Jessel,  M.  R.,  says  in  Pender  v. 
stock  was  transferred  for  the  purpose  Lushington,  6  Ch.  Div.  75 :  "  In  all 
of  giving  the  preponderance  of  votes  cases  of  this  kind,  where  men  exer- 
to  the  respondents.  We  have  no  doubt  cise  their  rights  of  property,  they 
that  such  motives 'were  strong  induce-  exercise  their  rights  from  some  mo- 
ments at  the  time,  and  that  the  re-  tive  adequate  or  inadequate,  and  I  have 
spondents  were  determined  to  resort  always  considered  the  law  to  be  that 
to  every  lawful  agency  to  maintain  those  who  have  the  rights  of  property 
their  position,  and  repel  the  movement  are  entitled  to  exercise  them,  what- 
of  the  relator.  We  have  no  opinion  of  ever  their  motives  may  be  for  such  ex- 
the  merits  of  the  controversy,  or  of  ercise — that  is  as  regards  a  court  of 
the  wisdom  or  propriety  of  the  acts  law  as  distinguished  from  a  court  of 
of  the  parties,  as  disclosed  by  the  morality  or  conscience,  if  such  a  court 
testimony.  There  are  some  matters  exists.  .  .  .  That  is  really  the  ques- 
disclosed  which,  in  the  forum  of  con-  tion,  because  if  these  shareholders  have 
science,  would  be  obnoxious  to  criti-  a  right  of  property,  then  I  think  all 
cism,  that  are  not  unlawful  and  are  not  arguments  which  have  been  addressed 
properly  brought  in  question  in  this  to  me  as  to  the  motives  which  induced 
proceeding.  The  case  shows  that  this  them  to  exercise  it  are  entirely  beside 
stock  was  not  merely  transferred,  but  the  question," 

sold,  and  that  the  sale  was  actual,  not  2.  Earl,   J.,  in  Barnes  v.  Brown,  80 

colorable;  and  that  there  was  no  se-  N.  Y.  527. 

cret  trust  or  condition;  that   the  sale  3.  Moffatt  v.  Farquhar,  7  Ch.  Div. 

was  for  a  necessary  purpose,  and  bene-  591 ;  In  re  Stranton  Iron,  etc.,  Co  ,  L, 

ficial  to  the  company ;  that  the   full  R.,  16  Eq.  559. 

value  was  paid  to  the  corporation  which  4.  Pender  t'.  Lushington,  6  Ch.  Div. 

has  gone  to  its  use.  We  think  such  sale  70;  In  re  Stranton  Iron,  etc.,  Co.,  L. 

is  not  void,  but  like  any  other  sale,  can  R.,  16  Eq.  559. 

be  impeached  only  for  cause ;  and,  that  5.  Camden,  etc.,  R.  Co.  v.  Elkins,  37 

the    controlling    inducement  for   the  N.  J.  Eq.  274. 

purchase   at   the   time,   of  this  stock,  6.  Helm  ?•.  Swiggett,   12  Ind.  194. 

was,  to  enable  the  purchaser  and  his  7.  Chouteau   Spring  Co.  v,  Harris, 
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been  said  that  courts  do  not  look  with  favor  upon  transfers 
effected  with  improper  objects.*  Thus,  in  an  action  against  cor- 
porate officers  to  compel  registration,  an  answer  in  which  it  is 
alleged  that  the  acquisition  of  the  stock  by  the  plaintiff  was  with- 
out consideration,  and  for  the  purpose  of  obtaining  control  of  the 
company,  to  the  exclusion  of  parties  interested,  states  a  good 
defense.*  An  interesting  modification  of  the  doctrine  first  stated 
appears  in  Pennsylvania,  Shares  of  stock  in  a  certain  theatre 
corporation  entitled  its  owners  to  free  admission,  and  colorable 
transfers  by  heavy  stockholders  to  outside  parties,  made  for  the 
purpose  of  conferring  the  privilege  of  admission,  and  with  the 
understanding  that  the  shares  would  be  re-transferred  at  the  end 
of  the  season,  were  enjoined.*     So  in   England,  mandamus   to 

20  Mo.  382;    Feckheimer  V.  National  in  the  face  of  the  other  facts.  Of  course 

Exch.  Bank,  79  Va.  80;  5  Am.  &  Eng.  there  are  circumstances  in  which  the 

Corp.  Cas.  156.  registered   title   is  sufiicient   for  cer- 

1.  Kingman  v.   Rome,  etc.,  R.  Co.,  tain  purposes.     Upon  it  votes  may  be 

30  Hun  (N.  Y.)  73.  cast  and  dividends  paid,  and  in  special 

2.  Gould  V,  Head,  41  Fed.  Rep.  240;     situations  innocent  purchasers  may  be 

31  Am.  &  Eng.  Corp.  Cas.  331.  protected.     But  these  cases  are  excep- 
8.  Baker's  Appeal,  108  Pa.  St.  510;     tional   and  do  not  in   any  degree  af- 

10  Am.  &  Eng.  Corp.  Cas.  137;  56  Am.  feet  the  present.  Nor  do  we  see  how 
Rep.  231.  The  court,  while  disclaim-  the  understanding  that  the  re-transfer 
ing  any  suspicion  of  fraud  by  the  shall  not  be  made  till  the  end  of  the 
parties  to  the  transfer,  said :  "  It  can-  season  can  change  the  question  of 
not  be  doubted  that  both  at  law  and  ownership.  It  is  but  a  postponement 
in  equity  the  title  to  the  shares  in  of  the  time  when  the  holder  of  the  cer- 
question  was  in  the  transferrers  at  all  tificate  may  change  the  registered  title 
times.  They  held  the  certificates  of  from  another  to  himself.  It  does  not 
stock  and  they  held  also  the  executed  affect  the  actual  title  conferred  by  the 
powers  of  attorney  for  the  transfer,  real  ownership  of  the  stock,  by  the 
The  transferees  had  not  purchased  the  possession  of  the  certificate,  and  by  the 
stock.  No  money  was  to  be  paid  to  executed  and  delivered  power  of  at- 
them  when  the  re- transfer  was  made  torney.  It  is  but  an  agreement  that 
upon  the  books.  They  were  to  do  noth-  the  one  prima  facie  fact  of  registry 
ing  in  order  to  complete  there-trans-  shall  remain  as  it  is,  to-wit:  a 
fer.  That  which  they  did  buy,  to-wit,  prima  facie  fact  only,  during  the 
— tickets  of  admission — they  received,  stipulated  period.  After  all  has  been 
held  and  used.  They  have  no  right  and  said,  and  all  theories  exhibited  and  ex- 
did  not  and  could  not  under  the  con-  hausted,  we  must  fall  back  to  the  in- 
tract  claim  any  right  to  anything  more  quiry,  who  is  the  real  actual  owner  and 
than  this.  They  could  not  assert  any  holder  of  the  stock,  and  to  that  ques- 
ow^nership  of  any  kind,  legal  or  equit-  tion  there  can  be  but  the  one  answer, 
able,  to  the  stock  which  the  certificates  For  by  the  terms  of  the  law  which  au- 
represented.  Why  then  shall  we  treat  thorizes  the  issue  of  the  tickets  they 
them  as  owners  or  holders.?  Because  can  only  be  given  to  holders  of  stock, 
it  is  said  the  stock  stood  in  their  names  How  can  we  possibly  say  that  this 
on  the  books  of  the  corporation.  But  the  means  persons  who  seem  to  be  holders, 
whole  effect  of  that  fact  is  evidentiary  or  who  are  apparently  holders,  or 
only.  It  is  some  evidence,  prima  facie  who  possess  one  indicinm  of  hold- 
evidence,  of  ownership.  "But  this  prima  ership.?  How  can  a  court,  construing 
/i7c;V,'.fgivesway  instantly  to  proof  of  act-  the  law,  say  it  means  anything  else 
ual  ownership.  As  a  mere  technical  fact  than  actual,  real,  true  holders  }  It  is 
it  is  of  no  avail  against  an  opposing  pos-  not  possible  in  any  view  of  the  case, 
session  of  the  certificate,  together  with  We  are  not  dealing  with  a  shadow 
an  executed  power  of  attorney  for  its  but  with  a  substance.  This  is  not  a 
transfer.  The  force  of  the  facto/ registry  controversy  over  possible  rights  ac- 
disappears,  therefore,  and  is  nugatory  quired  innocently  under  a  deceptiye 
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compel  transfer  has  been  refused  to  one  whose  real  object  was 
not  the  enjoyment  of  the  rights  of  membership.* 

/.  Authorized  Restrictions. — But  while  in  general  the 
stockholder's  right  of  alienation  is  inviolable,  it  is  nevertheless 
subject,  in  some  cases,  to  restrictions  by  the  company.  Thus, 
the  latter  may  prescribe  certain  formalities  of  transfer,*  for  non- 
compliance with  which  it  may  refuse  registration.  It  may  also, 
as  a  means  of  enforcing  its  lien  on  shares,  prohibit  transfer  by 
one  indebted  to  it.  This  restriction  is,  indeed,  of  such  importance 
to  need  separate  treatment  elsewhere.'  The  corporation  may 
also  limit  the  right  of  transfer  by  denying  registry  to  an  applicant 
who  IS  guilty  of  laches,*  or  if  the  stock  has  already  been  trans- 
ferred to  another.*  In  the  charters  of  English®  and  Canadian'' 
companies,  it  is  not  infrequently  provided  in  express  terms  that 
all  transfers  shall  be  subject  to  approval  by  the  directors.  Where 
such  is  the  case  the  directors  may  absolutely  refuse  transfers  if 
they  do  so  bona  fide  and  for  the  benefit  of  the  company.®  Nor  are 
they  bound  to  disclose  their  reasons  for  rejecting  a  transferee,  if 

appearance  of  title,  or  in  spite  of  facts  ute  to  levy  upon  stock  and  sell  it  un- 
which  an  opposing  party  is  estopped  der  execution,  is  bound  within  a  rea- 
from  asserting.  On  the  contrary  the  sonable  time  to  have  his  title  perfected, 
parties  dealt  at  arm's  length,  with  their  by  having  it  transferred  upon  the 
eyes  open,  and  virtually  attempted  to  books  of  the  company,  that  it  may- 
create  a  position  by  means  of  which  obtain  the  rights  against  him  which 
they  could  defeat  the  substance  of  a  it  is  entitled  by  law  to  exercise  against 
statute  by  a  nominal  adherence  to  its  its  stockholders ;  and  a  party  who  de- 
Ictter.  Between  themselves  this  might  lays  for  several  years  to  have  such 
avail,  and  equity  might  refuse  to  hear  transfer  recorded,  and  waits  until  the 
either  complaining  of  the  other.  But  stock  has  become  valuable  by  the 
between  them  and  others,  strangers  activity  and  enterprise  of  others,  and 
whose  rights  become  implicated,  the  new  interests  have  intervened,  and 
question  is  entirely  different.  These  then  applies  to  obtain  an  account  and 
latter  may  stand  upon  their  strictest  transfer,  is  estopped  from  setting  up 
rights,  and  may  set  up  whatever  ob-  such  claim,  and  equity  will  not  enforce 
stacles  are  within  their  reach  against  his  demands.  Newberry  v,  Detroit, 
interference  with  them,"  etc..  Iron  Co.,  17  Mich.  141. 

1.  Reg.  V.  Liverpool,  etc.,  R.  Co.,  21  0.  State  v.  Warren  Foundry,  etc., 
L.  J.,  Q^  B.  2S4.  Co.,  32    N.   J.  430.     When  stock  sold 

2.  See  infra^  this  title.  Formalities  under  execution  is  afterward,  on 
of  the  Transfer.  devolutive  appeal,  decreed  to  belong 

8.  See  infra^  this  title,  Lien  of  the  to  an   intervenor,  he  cannot  recover 

Corporation  on  Stock,  against    the  corporation    for    having 

4.  Where  the  pledgee  of  stock  de-  refused  to  transfer  to   him,  and  per- 

lays  for  ten  years  to  register  the  trans-  mitted    the    judicial    purchase,    even 

fer,  or  to  give  notice  to  the  corpora-  though  the  stock  is  sold  without  ap- 

tion  of  any  claim  to  the  stock,  and  in  praisement.  Chapman  v.  New  Orleans 

the  meantime  the  stock  has  been  at-  Gas  Light,  etc.,  Co.,  4  La.  Ann.  153. 
tached  and  sold  as  the  property  of  the        6.  Robinson   v.  Chartered  Bank,  L. 

pledgor,  and  a  transfer  has  been  made  R.,  i  Eq.  xi ;  Shepherd's  Case,  L.  R.,  3 

by  the  sheriff  on  the  books,  as  author-  Eq.  564;  rayne's  Case,  L.  R.,  9   Eq. 

ized    by   the  statute,    the  pledgee  is  223;  ^x/ar/^  Penny,  L.  R.,  8Ch.  446; 

barred  by  his  laches  from  setting  up  any  Shortridge  v.  Bosanquet,  16  Beav.  84 ; 

claim  to  the  stock  as  against  the  cor-  Bargate  v.  Shortridge,  5  H.  L.  Cas. 

poration  and  the  purchaser  at  the  exe-  297. 

cution  sale.    Noble  r.  Turner,  69  Md.        7.  Smith  v,  Canada  Car  Co.,  6  U.  C. 

519;  36  Am.  &  Eng.  Corp.  Cas.  438.  P.  R.  107. 

A  person  proceeding  under  the  stat-        8.  Shepherd's  Case,  L.  R.,  a  Eq.  564, 
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they  fairly  consider  the  question  at  one  of  their  meetings  and 
there  is  no  showing  of  bad  faith.*  Under  such  a  provision,  more- 
over, where  the  directors  have  permitted  a  transfer  which  is  sub- 
sequently shown  to  be  fraudulent,  the  transaction  may  be  avoided 
entirely,  and  the  name  of  the  transferrer  placed  upon  the  list  of 
contributories,  even  after  the  lapse  of  three  years.*  But  this 
power  of  approval  must  be  exercised  reasonably  and  will  not 
authorize  the  directors  to  refuse  transfers  to  anyone.'  Whether 
a  refusal  in  a  particular  case  is  reasonable,  has  been  held  to  be  a 
question  for  the  courts  of  equity.*  As  before  stated,  objections 
to  the  motive  or  objects  of  the  transferrer  do  not  constitute  suffi- 
cient grounds  for  refusal,^  nor  can  the  power  of  approval  be 
insisted  upon  unless  it  has  been  expressly  conferred.® 

2.  FormalitieB  of  the  Transfer — a.  In  General. — The  form,  pro- 
cedure, and  methods  of  transferring  stock  are  a  legitimate  sub- 
ject of  corporate  regulation,  and  by-laws  which  attempt  no  more 
than  this  are  valid.  On  this  principle  by-laws  have  been  sus- 
tained when  requiring  registration  in  the  presence  of  certain  cor- 
porate officers,'^  and  execution  of  the  transfer  in  the  presence  of 
attesting  witnesses.®  Where  the  act  of  incorporation  requires 
the  delivery  of  a  deed  of  transfer  to  the  secretary,  it  must  be  such 
an  instrument  as  he  can  properly  accept,  and  if  returned  by  him 
on  account  of  not  being  stamped  and  dated,  this  will  prevent  the 
legal  title  from  passing.® 

b.  Seals. — At  common  law,  and  independent  of  charter  pro- 
visions and  by-laws,  no  seal  is  required  in  order  to  effect  a  trans- 
fer of  shares.*^    And  where  the  articles  of  association  authorize 

1.  Ex  parte  Penny,  L.  R.,  8  Ch.  446,  R.,  i  Eq.  32;  Smith  v,  Canada  Car  Co., 

where  James,  L.  J.,  says:     '*  I  cannot  6  U.  C.  P.  R.  107,  where  Richards,  C. 

conceive    that    any    director    would  J.,  says  :   **  I  do  not  think  they  have 

choose  to  accept  office,  or  exercise  the  any  such  power ;  if  permitted  to  exer- 

power  intrusted  to  him,  if  he  were  lia-  cise  such  power  they  would,  in  effect, 

ble  to  be  called  upon  to  say  what  the  prevent  the  transfer  of  shares,  which 

particular  reasons  were  or  the  particu-  the  statute  and  charter  clearly  contem- 

lar  motive  was  which  influenced  him  plate,  and  arbitrarily  control  the  value 

in  coming  to  the  conclusion  that  any  of  the  property  of  the  stockholders." 

person  was   not  eligible  as   a  share-  4.   Taft   v.   Harrison,  10   Hare  474. 

holder.     I  think,  therefore,  that  these  This  case  was  decided,  however,  before 

directorswere  well  advised  in  not  sub-  the  amalgamation  of  law  and  equity 

jecting  themselves   to  be  cross-exam-  by  the  Judicature  Acts, 

ined  and  interrogated  as  to  what  par-  5.  See  supra^  this  subdivision  of  the 

ticular   reasons   they  might  have  for  title. 

personally  objecting  to  this  gentleman,  6.    Weston's  Case,  L.  R.,  4  Ch.  20, 

and  in  confining  themselves  to  saying,  and  see,  generally,  supra^  this  subdivi- 

by  their   secretary,  that  the   question  sion  of  title. 

was  discussed  at  a  board  of  the  direct-  7.  Planters',  etc.,  Mut.   Ins.  Co.  v. 

ors,  that  the  propriety  of  the  transfer  Selma  Sav.  Bank,  63  Ala.  585. 

to   the   particular  transferee  was  the  8.  Dane  v.  Young,  61  Me.  160. 

subject  matter  for  discussion,  and  hav-  9.  Nanney  v.  Morgan,  37  Ch.  Div.  346. 

ing  taken  that  into  their  consideration,  10.  Quiner  v,  Marblehead  Social  Ins. 

they  had  arrived  at  the  conclusion  to  Co.,  10  Mass.  476;  Sargent  v.  Frank- 

which  they  had  arrived."  lin  Ins.  Co.,  8  Pick.  (Mass.)  90;  19  Am. 

3.  Payne's  Case,  L.  R.,  9  Eq.  223.  Dec.    306 ;    Atkinson   v,   Atkinson,  8 

8.  Robinson  v.  Chartered  Bank,  L.  Allen   (Mass.)   15.     Compare  German 
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transfers  by  "  an  instrument  in  writing,"  a  deed  is  not  necessary 
even  though  it  has  been  the  uniform  practice  of  the  company  to 
require  one.*  But  the  requirement  of  a  seal  may  be  imposed  by 
charter*  or  by-laws,*  and  it  then  becomes  imperative,  so  that  its 
omission  will  render  the  attempted  transfer  void.*  When  such  is 
the  requirement,  the  words  ** place  of  seal*' are  not  sufficient,* 
and  a  blank  transfer  signed  by  the  transferrer,  with  the  word  "  seal  *' 
inclosed  in  brackets,  is  of  no  effect.®  Where  certain  rules  are 
prescribed  as  to  the  mode  in  which,  and  the  persons  by  whom, 
and  in  whose  presence,  the  seal  shall  be  affixed,  these  must  be 
observed,'^  but  in  the  absence  of  such  regulations,  no  particular 
formalities  are  required,  and  a  seal  affixed  by  the  direction  of 
parties  who  in  fact  manage  the  affairs  of  the  company,  is  valid, 
even  though  it  has  not  been  authorized  by  a  resolution  of  the 
board  of  directors.® 

c.  Waiver. — Formalities  prescribed  in  the  execution  of  trans- 
fers may  be  waived  by  the  corporation,  either  expressly  or  by 
implication.     The  latter  is  the  case  where  a  certain  formality  has 

Union  Bldg.,  etc.,  Assoc,  v,  Sendnieyer,  hand,  there  are  several  authorities  that 
50  Pa.  St.  67;  Matthews  v,  Massachu-  an  instrument  which  has  a  blank  in  it, 
setts  Nat.  Bank,  1  Holmes  (U.S.)  407;  which  prevents  it  from  having  any 
Iti  re  Tees  Bottle  Works,  33  L.  T.,  N.  operation  when  it  is  sealed  and  deliv- 
S.  8vi ;  Easton  v.  London,  etc.,  Bank,  ered,  cannot  become  a  valid  deed  by 
55  L.  T.  Rep.  678;  Walker  ?'.  Bartlett,  being  afterwards  filed  up."  Tayler  v, 
36  Eng.  L.  &  Eq.  368;  Ortigosa  r.  Great  Indian  Peninsula  R.  Co.,  4  De  G. 
Brown,  ^7  L.  J.,  Ch,  168;  and  see  cases  &.  J.  559;  Society  Generale  v.  Tram- 
cited  supra^  this  title,  where  blank  ways  Union  Co.,  14  Q^  B.  Div.  424. 
transfers  are  held  to  be  valid.  3.  Bishop  v.  Globe  Co.,  135    Mass. 

1.  Ex  parte  SdiT^dint^l^.  R.,  i7Eq.273,  132;  5  Am.  &  Eng.  Corp.  Cas.  161. 

2.  Hibble white   v.  McMorine,  6   M.  4.  Hibble white  t\  McMorine,  6   M. 
&  W.  200,  where  Baron   Parke   says:  &  W.   200;   Tayler   v.   Great    Indian 
"Assuming  the    instrument   to   be   a  Peninsula  R.  Co.,  4  De  G.  &  J.  559. 
deed,  it  was  wholly  improper  if   the  5.  lu  re  Balkis  Consolidated  Co.,  W. 
name  of  the  vendee  was  left  out;  and  N.  C.  (1S88)  3. 

to  allow  it  to  be  afterwards  filled  up  6.  In  Bishop  v.  Globe  Co.,  135  Mass. 
by  an  agent  appointed  by  parol,  and  132;  5  Am.  &  Eng.  Corp.  Cas.  161, 
then  delivered,  in  the  absence  of  the  the  court  said  :  "The  blanks  in  the  in- 
principal,  as  a  deed,  would  be  a  viola-  strument  of  transfer  for  the  name  of 
tion  of  the  principle,  that  an  attorney  the  transferee,  the  number  of  shares 
to  execute  and  deliver  a  deed  for  another  to  be  transferred,  and  the  name  of  the 
must  himself  be  appointed  by  deed,  attorney,  have  not  been  filled,  and  the 
Theonly  case  cited  in  favor  of  the  valid-  instrument  was  not  under  seal  as  re- 
ity  of  a  deed  in  blank,  afterwards  filled  quired  by  the  bv-laws  of  the  defend- 
in,  is  that  of  Texira  x>.  Evans,  citing  i  ant.  As  we  unclerstand  from  the  re- 
Anst.  228,  where  Lord  Mansfield  held  port,  only  the  word  SeaP  between 
that  a  bond  was  valid  which  was  given,  brackets,  was  written  or  printed  on 
with  the  name  of  the  obligee  and  the  the  instrument,  and  this  was  not  a 
sum  in  blank,  to  a  broker  to  obtain  seal.  Bates  v.  Boston,  etc.,  R.  Co.,  10 
moneyupon  it;  and  he  borrowed  a  sum  Allen  (Mass.)  251." 
from  the  plaintiff,  and  then  inserted  his  7.  Dank  of  Ireland  :•.  Evans' Chari- 
name  and  the  sum.  But  this  case  is  ties,  5  H.  L.  Cas.  389;  Darcy  r.  Tamar, 
justly  questioned  by  Mr.  Preston,  in  etc.,  R.  Co  ,  L.  R.,  2  Exch.  158;  Weeks 
his  edition  of  Shepp.  Touch.  68,  *as  it  v.  Maillardet,  14  East  568;  Nation's 
assumes  there  could  be  an  attorney  Case,  L.  R.,  3  Eq.  77. 
without  deed;*  and  we  think  it  cannot  8.  In  re  Barnerd's  Banking  Co.,  L. 
be  considered  to  be  law.    On  the  other  R.,  3  Ch.  105. 
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long  been  disregarded  in  practice.*  So,  where  the  non-observance 
of  a  requirement  is  due  to  the  negligence  of  the  corporation  *  or 
where  the  latter  unjustly  refuses  registration,'  the  prescribed  for- 
malities  are  thereby  waived.  Moreover,  in  general,  those  require- 
ments which  are  intended  for  the  benefit  of  the  corporation  may 
be  waived  by  it.*  Payment  of  dividends  to.  a  registered  trans- 
feree,^ or  the  enrollment  of  his  name  on  the  list  of  stockholders,® 
or  the  failure  of  the  company  to  provide  books  of  transfer,''  will 
constitute  a  waiver  of  the  requirement  of  registration.  A  pro- 
vision requiring  the  consent  of  the  directors  to  a  transfer  may, 
when  valid  at  all,  be  waived  by  them.®  But  the  company  is  not 
bound  to  notify  a  transferrer  of  its  refusal  to  permit  registration, 
and  a  failure  to  do  so  will  not  waive  the  requirement.*  Where 
the  directors  are  empowered  to  refuse  to  register  an  irresponsible 
transferee,  undue  delay  by  them  in  acting  will  not  effect  a  waiver 
of  the  condition  precedent  that  the  transferee  must  be  respon- 
sible.i® 

3.  Steps  in  the  Transfer. — The  transfer  of  shares  in  a  corpora- 
tion usually  involves  three  separate  acts :  viz.,  the  assignment  of 
the  certificate,  the  surrender  of  the  certificate  to  the  corporation, 
and  registration  of  the  transfer  on  the  books  of  the  company. 
Each  of  these  proceedings  is  important  in  itself,  and  will  be 
treated  separately. 

a.  Assignment  of  Certificate. — While  an  assignment  in 
writing  is  at  once  the  most  common  and  the  safest  mode  of  trans- 
ferring the  certificate,  it  does  not  appear  to  be  essential  to  pass 
title  to  the  shares.  For  where  no  certificate  has  ever  been  issued 
to  the  stockholder,  his  transferee  may,  nevertheless,  acquire  com- 

1.  Richmondville  Mfg.  Co.  i'.  Prall,  7.  Isham  v.  Buckingham,  49  N.  Y. 
9  Conn.  4S7;  Walter's  Case,  3  De  G.  220,  where  the  court  says:  "It  has 
&  S.  149;  Chambersburg  Ins.  Co.  z\  never  been  held  that  a  corporation  can 
Smith,  II  Pa.  St.  120.  avail  Itself  of  its  own  negligence  as  a 

2.  Ex  parte  Bagge,  13  Beav.  162;  basis  of  a  cause  of  action  against  a 
Bargate  v.  Shortridge,  5  H.  L.  Cas.  297.  stockholder,  nor  that  it  is  not  compe- 

3.  Robinson  z\  National  Bank,  95  N.  tent  to  waive  a  performance  of  its  own 
Y.  637,  where  the  court  says  :  "  The  rules,  nor  that  it  may  not  be  estopped 
requirement  of  a  registry,  existing  by  its  own  acts  and  official  declara- 
only  for  its  own  protection  and  conven-  tions,  the  same  as  natural  persons.  If 
ience,  must  be  deemed  waived  and  non-  it  did  not  provide  a  transfer  book  or 
essential  when  it  wrongfully  refuses  did  not  transfer  the  stock  according  to 
to  obey  its  own  rule.  (Isham  v.  Buck-  the  prescribed  form,  the  fault  was  its 
ingham,  49  N.  Y.  220;  Billings  v.  Rob-  own  and  not  the  defendant's.  It  could 
inson,  94  N.  Y.  415)"  Compare  Bond  waive  the  observance  of  any  other 
z\  Mt.  Hope  Iron  Co.,  99  Mass.  505;  rules  which  it  had  adopted.*'  See  also 
97  Am.  Dec  49;  Chouteau  Spring  Co.  Purchase  v.  New  York  Exch.  Bank,  3 
V.  Harris,  2  Mo.  382  ;  State  z\  Mclver,  Robt.  (N.  Y.)  164;  Billings  v.  Robin- 
2  S.  Car.  25 ;  Merchants'  Nat.  Bank  v.  son,  94  N.  Y.  420. 

Richards,  6  Mo.  App.  454 ;  74  Mo.  77.        8.  Chambersburg  Ins.  Co.  v.  Smith, 

4.  Robinson  t'.  National  Bank,  95  N.  11  Pa.  St.  120;  Bit  parte  Walton,  3 
Y.  637;  Taylor  f.  Hughes,  L.  R.,  6  Ir.     Jur.  N.  S.  853;  26  L.  J.,  Ch.  545. 

£q.  480.  9.  Gustard's  Case,  L.  R.,  8  £q.  Cas. 

5.  Cutting  V,  Damerel,  88  N.  Y.  410.  438. 

6.  Upham  v.  Burnham,  3  Biss.  (U.  10.  Shipman's  Case,  L.  R^  5  Bq. 
S.)  431.  219. 
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plete  title.*  So  the  mere  manual  delivery  of  the  certificate  to 
another  may  be  sufficient  to  vest  in  him  the  ownership  of  the 
stock.*  The  common  mode  of  assignment  is  the  execution  of  an 
instrument  of  transfer  coupled  with  a  blank  power  of  attorney 
and  signed  by  the  owner  of  the  stock.*  The  validity  of  this 
method  has  been  firmly  established  by  usage  and  judicial  sane- 

1.  First   Nat.   Bank  v.   Gifford,    47  R.  Co.  v.  Schuyler,  34  N.  Y.  30 ;  Bank 

Iowa  575.     In  this  case  the  court  said :  of  Commerce's  Appeal,  73  Pa.  St.  59; 

"The  by-law  of  the  plaintiff  referred  Chouteau  Spring  Co.  t^  Harris,  20  Mo. 

to  in  the  nineteenth  finding  provides  383." 

'that  certificates  of  stock  shall  be  In  Brigham  xk  Mead,  10  Allen 
signed  by  the  president  and  cashier,  (Mass.)  245,  an  owner  of  stock  for 
with  the  seal  of  the  corporation  at-  which  the  corporation  had  not  yet  is- 
tached,  .  .  .  and  registered  in  a  sued  certificates,  effected  a  sale.  Some- 
book  kept  for  that  purpose.  Certifi-  time  afterward  the  company  offered  to 
cates  may  be  assigned  by  indorsement  issue  certificates  upon  the  payment  of 
on  the  back,  but  no  transfer  of  stock  an  assessment  which  had  been  levied 
shall  be  valid  except  when  made  on  the  since  the  sale.  The  court  held  that  it 
books  of  the  bank,  and  upon  the  return  was  the  duty  of  the  purchaser  to  pay 
of  the  certificate  to  be  transferred.'  this  assessment  and  said :  '*The  trans- 
The  former  owner  of  the  stock,  Mr.  fer  of  the  property  as  between  the  par- 
Ochs,  delivered  the  certificate  held  by  ties  was  effected  by  the  bill  of  sale, 
him  to  Porter,  and  the  stock  was  The  purpose  of  a  certificate  is  not  to 
assigned  by  the  former  to  the  latter  by  make  the  transfer,  but  to  furnish  a 
means  of  what  is  termed  a  transfer  species  of  evidence  of  a  transfer  which 
ticket,  and  an  entry  thereof  was  made  has  already  taken  place  between  the 
in  the  transfer  book  of  the  bank.  No  parties.  It  is  important  for  several 
certificate  was  ever  issued  to  Porter,  collateral  purposes;  but  not  for  the 
and  the  Ochs  certificate  was  canceled,  purpose  of  a  transfer  as  between  the 
or  at  least  the  defendant  does  not  parties.  The  issuing  of  a  certificate  is 
claim  that  it  was  ever  assigned  to  him.  not  the  act  of  the  vendor,  but  of  the 
It  is  useless  to  consider  what  would  corporation."  See  also  Boatmen's 
be  the  rights  of  the  defendant  if  a  cer-  Ins.,  etc.,  Co.  v.  Able,  48  Mo.  136; 
tificate  had  been  issued  to  Porter,  and  Rio  Grande  Cattle  Co.  v.  Burns,  82 
by  him  assigned  to  the  defendant,  and  Tex.  50  ;  36  Am.  &  Eng.  Corp.  Cas.306. 
no  transfer  entered  on  the  books  of  2.  Walsh  r.  Sexton,  55  Barb.  (N.  Y.) 
the  bank,  for  no  such  state  of  facts  is  251;  Allerton  v.  Lang,  10  Bosw.  (N. 
presented  by  the  finding.  As  between  Y.)  362.  Compare  Burrall  v.  Bush- 
Porter  and  the  corporation  he  was  the  wick  R.  Co.,  75  N.  Y.  211 ;  Sitgreaves 
undoubted  owner  of  the  stock.  No  r.  Farmers,  etc.,  Bank,  49  Pa.  St.  359; 
certificate  was  required  to  perfect  his  Eraser  t\  Charleston,  11  S.  Car.  486. 
title.  It  mattered  not  whether  one  3.  The  procedure  is  thus  described 
ever  was  issued.  He  being  such  owner,  at  leng;;th  by  Mr.  Justice  Chitty,  in 
and  the  bank  not  chargeable  with  Colonial  Bank  v,  Hepworth,  36  Ch. 
notice  of  defendant's  rights,  Porter  Div.  44,  where  the  litigation  involved 
had  the  right  to  sell  and  transfer  said  the  transfer  of  shares  in  the  New  York 
stock,  and  the  bank  was  bound  to  Central  Railroad  Company :  "The  nor- 
recognize  his  transferee  as  owner,  mal  mode  of  transfers^  as  appears  from 
Whatever  title  Porter  had  was  obtained  the  documents  themselves  and  the  evi- 
by  Smith  and  Whitaker.  It  seems  to  dence,  is  as  follows :  The  transfer  and 
us  that  the  transfer  on  the  books  of  power  of  attorney  are  signed  by  the 
the  bank  was  sufficient  to  make  Port-  registered  shareholder  whose  name  ap- 
er's  title  full  and  complete.  A  stock  pears  on  the  face  of  the  certificate,  and 
certificate  would  only  be  additional  his  signature  is  attested  by  a  witness, 
evidence  of  his  title,  but  it  was  by  no  The  name  of  the  transferee  is  filled  in 
means  essential.  The  foregoing  views  and  the  documents  are  taken  to  the  of- 
are  supported  by  the  following  au-  fice  of  the  company;  the  certificates  are 
thorities :  Agricultural  Bank  r.  Burr,  surrendered  and  canceled,  and  a  new 
24  Me.  363;  Dutton  v,  Connecticut  certificate  is  issued  to  the  transferee 
Bank,  13  Conn.  493;  New  York,  etc.,  whose  name  has  been  entered  on  the 
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tion,*  and  a  complete  title  may  thus  be  vested  in  the  transferee.* 

The  blank  may  be  filled  out  by  any  bona  fide  holder,  with  the 
number  of  the  shares  and  the  name  of  the  attorney,*  and  such 
insertions,  when  made,  cause  the  transfer  to  relate  back  to  the 
date  of  the  assignment.*     But,  of  course,  the  blanks  cannot  be 

register.    •  According    to    a    practice  659 ;  Nanney  v.  Morgan,  57  L.  T.  Rep. 

which   has  extensively   prevailed  and  48. 

has  been  recognized  and  acted  upon  2.  Cutting  t-.  Damerel,  88  N.  Y.  414; 

by  the  company,  the  transferrer  signs  Holbrook  zk  New  jersey  Zinc  Co.,  57 

the  transfer  and   power  of  attorney;  N.  Y.  624;  Driscoll  v.  West  Bradley, 

and  these  blank  transfers  readily  pass  etc.,  Mfp:.  Co,  59  N.  Y.  101. 

on  the  market  from   hand  to  hand  by  8.  Holbrook  v.  New  Jersey  Zinc  Co., 

delivery    only    until     the    documents  57  N.  Y.  623;  New  York,  etc.,  R.  Co. 

reach  the  hands  of   some  holder  who  7-.  Schuyler,  34  N.  Y.  30 ;  McNeil  v, 

desires  to  be   registered.     His  name  is  Tenth  Nat.  Bank,  46  N.  Y.  331;  Kort- 

then  filled  in  by  himself  or  on  his  behalf,  right  t-.  Buffalo  Commercial   Bank,  20 

The  documents  are  then  left  with  the  Wend.  (N.  Y.^  qr;  22  Wend.  (N.  Y.) 

company,  the  certificates  are  canceled,  348;  Leavitt  7'.  Fisher,  4  Duer  (N.  Y.) 

the  transferee   is  registered,  and  new  i;  Broadway  Bank  r.  McElrath,  13  N. 

certificates  in  his  name  are  issued  in  J.  Eq.  24;  Matthews  v.  Massachusetts 

the  manner  already  described."  Nat.    Bank,    i    Holmes   (U.   S.)    396; 

1.  In  McNeil  v.  Tenth  Nat.  Bank,  Bridgeport  Bank  t;.  New  York,  etc.,  R. 

46  N.  Y.  331,  Rapallo,  J.,  says :  **  The  Co.,  30  Conn.  231 ;  Otis  v»  Gardner,  105 

common  practice  of  passing  the  title  111.  436;  Mount  Holly  Turnpike,  etc., 

to  stock  by  delivery  of  the  certificates  Co.f.  Ferree,  17  N.  J.  Eq.  117;  Prall  v. 

with    blank   assignments   and    power.  Tilt,   28   N.  }.   Eq.  479;    Hawkins  v. 

has  been  repeatedly  shown  and  sane-  Maltby,  L.  R-,  3  Ch.   188;   Walker  v. 

tioned  in  cases  which  have  come  be-  Bartlett  18  C.  B.  845;  86  E.  C.  L.844; 

fore  our  courts.     Such  was  established  Colonial    Bank  v.  Hepworth.  36  Ch. 

to  be  the  common  practice  in  the  city  Div.  36;  Ex  parte  Sargant,  L.  R.,  17  Eq. 

of  New  York,  in  the  case  of  New  York,  273;  Winter  v,  Belmont  Min.  Co.,  53 

etc.,  R.  Co.  t'.  Schuyler,  34  N.  Y.  41,  Cal.   428;    Sewall    v.    Boston    Water 

and    the    rights   of' parties   claiming  Power  Co.. 4  Allen  (Mass.)  277;  81  Am. 

under    such    instruments    were    fully  Dec.  701;  Leitch  r.  Wells,  48  N.Y.  585; 

recognized  in  that  case.      And  in  the  Persch  z\  Quiggle,  57  Pa.  St.  247. 

case  of  Kortright  t-,  Buffalo  Commer-  4.  Bridgeport  Bank  v.  New  York, 

cial   Bank  (20  Wend.  (N.  Y.)  91,  and  etc.,  R.  Co.,  30  Conn.  274,  where  the 

32  Wend.  (N.  Y.)  348),  the  same  usage  court  says  :  *'  We  are  satisfied  that  in 

was   established   as   existing  in   New  this  country  the  rule  of  law  is  that  a 

York  and  other  states,  and  it  was  ex-  blank  power  of  attorney,  although  un- 

pressly  held  that  even  in  the  absence  der  seal,  may  be  filled  up  in  conformity 

of  such  usage,  a  blank  transfer  on  the  with  the  agreement  of  the  parties,  and 

back  of  the  certificate,  to  which   the  when  so  filled  up  takes  effect  as  of  its 

holder  has  affixed  his  name,  is  a  good  date.      The    rule   we    suppose  to   be 

assignment;  and  that  a  party  to  whom  otherwise  in  Efigland^  where  the  old 

it  is  delivered  is  authorized  to   fill  it  principle  of  thecommon  law  on  the 

up,  by  writing  a  transfer  and  power  of  subject  is  more  rigorously  applied,  and 

attorney  over  the  signature."   See  also  where  the  policy  of  the  stamp  system 

Walker  v.  Detroit  Transit  R.  Co.,  47  influences  their  decisions.     The  cases 

Mich.  338;  Cutting  r.  Damerel,  88   N.  in  this  country  in  which  the  view  tak- 

Y.  410;  Holbrook  w.  New  Jersey  Zinc  en  by  us  is  supported  are  numerous, 

Co.,  57  N.   Y.  616;    Pennsylvania   R.  and  may  be  found  in  Redfield  on  Rail- 

Co.'s  Appeal,  86  Pa.  St.  So;  German  ways,   §  35;    and    Mr.    Redfield,  him- 

Union  Bldg.,  etc.,  Assoc,  v.  Sendmeyer,  self  a  jurist  of  much  learning  and  of 

50  Pa.  St.  67 ;  Ex  parte  Sargant,  L.R.,  long  experience  on  the  bench,  gives  it 

17  Eq.  273;  Ortigosa  v.  Brown,  47  L.  as  his  opinion  that  the  doctrine  of  the 

J..  Ch.  168; /«  re   Barnerd's    Banking  American  cases  is  decidedly  preferable 

Co.,  L.  R.,  3  Ch.  105.     Also   Colonial  to  that  of  the  English.     Nor  can  any 

Bank  7'.  Hepworth,  36  Ch.  Div.  36;  reason  be  assigned,  which  is  founded 

Williams  v.  Colonial  Bank, 36  Ch.  Div.  in  good  sense  and  is  not  entirely  tech- 
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filled  up  so  as  to  give  the  instrument  a  legal  effect  contrary  to 
the  intention  of  the  parties.*  It  is  said  that  the  power  of  attorney 
is  in  the  nature  of  things  irrevocable  by  implication,*  and,  at  any 
rate,  the  death*  or  bankruptcy*  of  the  transferrer,  even  when 
occurring  before  the  exercise  of  the  power,  does  not  revoke  it. 

*.  Surrender  of  Certificate — (i)  In  Genera/,— The  second 
step,  normally,  in  the  transfer  of  shares  is  the  delivery  of  the 
assigned  certificates  by  the  transferrer  to  the  corporation.  As  is 
shown  elsewhere,  it  is  not  only  the  right  of  the  company  to  pre- 
scribe this  formality,  but,  when  prescribed,  compliance  with  it 
should  be  insisted  on  as  a  precautionary  measure.  The  require- 
ment often  appears  in  the  form  of  by-laws,*  but  a  mere  provision 
to  this  effect  on  the  face  of  the  certificate  is  sufficient  to  make 
its  surrender  necessary,®  and  it  has  been  even  held  that  the  re- 

nical,  why  a  blank  in  an  instrument  Stock,  p.  42-3,  c//i'»^  Story  on  Agency, 
under  seal  may  not  be  filled  up  by  the  §  477  ;  Wharton  on  Agency,  §  95 ; 
party  receiving  it,  after  it  is  executed.  Hunt  v.  Rousmanier,  8  Wheat,  (U.  S.) 
as  well  as  any  other  contract  in  writ-  174;  Marziou  v.  Pioche,  8  Cal.  522; 
ing,  where  the  parties  have  so  agreed  Bonney  v.  Smith,  17  111.  531 ;  Gilbert 
at  the  time.  In  either  case  the  contract,  v.  Holmes,  64  111.  548. 
when  the  blank  has  been  filled,  ex-  8.  Fraser  v.  Charleston,  11  S.  Car. 
presses  the  exact  agreement  of  the  486;  Merry  i*.  Lynch,  68  Me.  94;  Lea- 
parties  and  nothing  but  an  extreme  vitt  r.  Fisher,  4  Duer  (N.  Y.)  i ;  Davis 
technical  view,  derived  from  the  an-  v.  Lane,  10  N.  H.  156;  U.  S.  v.  Cutts, 
cient  law  of  England  can  justify  the  i  Sumn,  (U.  S.)  144.  Compare  Knapp 
making  of  any  distinction  between  v.  Alvord,  10  Paige  (N.  Y.)  205;  40 
them."  Am.  Dec.  241. 

1.  Buffalo  Commercial  Bank  t;.  Kort-  *'Itisnot  merely  that  the  principal 
right,  22  Wend.  (N,  Y.)  358.  Compare  has  g^ven  to  his  agent  a  power  to  sell 
Mechanics'  Banking  Assoc,  v.  Mari-  the  stock  and  has  contracted  that  he 
posa  Co.,  3  Robt.  (N.  Y.)  395;  Denny  will  transfer  the  stock  as  the  attor- 
v.  Lyon,  35  Pa.  St.  98;  80  Am.  Dec.  463.  ney  desires,  or  even  that  he  will  accept 

2.  '*An  express  declaration  that  the  as  his  own  the  future  act  of  the  attor- 
power  is  irrevocable  is,  indeed,  some-  ney ;  but  he  has,  in  effect,  granted 
times  made,  and  then  no  question  can  away  the  right  to  sell,  and  the  attorney 
arivse.  But  the  intention  ot  the  parties  transfers  by  virtue  of  a  right  that  has 
is  usually  to  be  gathered  only  from  the  become  vested  in  himself.  The  right 
circumstances  under  which  the  power  is  derived  from  the  principal,  it  is  true, 
is  given  and  from  the  objects  to  be  ac-  but  it  has  been  conveyed  to  the  attor- 
complished  by  its  use.  Now,  if  the  ney.  This  is  not  a  case  of  estoppel, 
object  of  the  power  is  to  put  the  prop-  for  it  is  a  matter  of  right,  not  of  ex- 
erty  beyond  the  control  of  the  princi-  cuse;  and  it  makes  no  difference  that 
pal,  it  is  very  evident  that  he  is  not  to  the  death  of  the  principal  is  known, 
have  power  to  take  the  property  back  He  has  simply  conveyed  something 
again  at  pleasure.  When  the  owner  which  he  cannot  recall  in  his  lifetime, 
of  the  stock  sells  it,  it  is  clear  that  he  and  which  is  not  destroyed  by  his 
does  not  intend  the  passage  of  the  le-  death."  Lowell,  Transfer  of  Stock,  §42. 
gal  title  to  depend  upon  the  continu-  4.  Payton  Nat.  Bank  t'.  Merchants' 
ance  of  his  life;  it  is  clear,  therefore,  Nat.  Bank,  37  Ohio  St.  208. 

that  a  power  of  attorney,  given  to  a  5.  First    Nat.    Bank   v,  Gifford,  47 

purchaser  of  stock  in  order  to  enable  Iowa  575;  State  x\  New  Orleans,  etc., 

him  to  transfer  it  on  the  books  of  the  R.  Co.,  30  La.  Ann.  308;   New  York, 

corporation,  is  irrevocable.     And  it  is  etc.,  R.  Co.  t'.  Schuvler,  34   N.  Y.  30; 

equally  clear  that  a  power  of  attorney,  Cleveland,  etc.,  R.  to.  v,  Robbins,  35 

given  as  part  of  a  security,  cannot  be  Ohio    St.  483.     See   also   Seligson   v, 

revoked  by  the  principal,  for  otherwise  Brown,  61  Tex.  114;  18   Am.  &   Eng. 

the  chief  object  in  taking  the  S(  curity  Corp.  Cas.  143. 

would  be  lost."     Lowell,  Transfer  of  6.  In  Cushman  v,  Thayer  Mfg.  Co., 
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quirement  was  imposed  by  a  statute  which  provided  for  transfer 
by  delivery  of  the  certificates.*  Where  no  other  condition  is 
required  for  transfer  than  the  surrender  of  the  certificate,  the 
corporation,  after  such  requirement  has  been  complied  with,  is 
estopped  to  claim  that  the  shares  are  not  transferable.*  It  is  not 
essential  to  the  title  of  the  transferee  that  new  certificates  be 
issued  to  him.' 

(2)  Effect  of  Failure  to  Surrender. — While  a  provision  regard- 
ing the  surrender  of  the  old  certificate  is  imperative  so  far  as  the 
corporation  is  concerned,  what  the  effect  of  its  non-observance  is, 
as  between  the  parties  to  the  transfer,  is  less  certain.  In  a  lead- 
ing New  York  case  it  is  said  that  "  The  non-production  and  sur- 
render of  the  certificate  at  the  time  of  the  transfer,  is  not  fatal 
to  the  title  of  the  transferee.  It  is  only  essential  to  the  safety  of 
the  corporation.'**  The  court  below  had  held  in  the  same  case 
that  provisions  like  the  one  under  consideration  could  not  affect 
third  parties  who  were  ignorant  of  their  contents.*  On  the  other 
hand  it  is  held  that  a  by-law  requiring  the  surrender  and  cancel- 
ation of  certificates  is  for  the  company's  benefit  only,  and  that  a 
transfer  without  complying  therewith  is  valid  as  against  an  attach- 
ing creditor  of  the  vendor.®  There  is  high  authority  for  the  rule 
that  the  purchaser  must  see  that  his  vendor's  certificate  has 
been  surrendered,'^  but  this  decision  has  been  somewhat  severely 

76  N.  Y.  370,   Miller,  J.,  said:     "The  chiefly   in    the  issue  and  sale  of  spu- 

assignments    to    Beals,    which,    it    is  rious  stock. 

claimed,  are  entitled  to  priority,  bore  "A  regulation   that  stock  shall    be 

date   sometime  after  the  transfer  to  transferred  only  on  surrender  of   the 

plaintiff.     As  they  were  subsequent  to  certificates  does  not  render  a  transfer 

such  transfer,  and  as  by  the  certificate  without  the  surrender  of  the  certifi- 

the  stock  was  only  transferable  upon  cates  invalid.     A  person  who  obtains 

the  books  of  the  company  upon  a  sur-  a  transfer  in  violation  of  the  rule  gets 

render  of  the  same,  no  title  could  pass,  the  legal  title  of  the  stock,  and,  if  he  is 

unless  the  transfer  was   thus   made."  a  boHa  fide,  purchaser  for  value,   his 

See  also  First  Nat.  Bank  v,  Lanier,  11  title  cannot  be  assailed  in  equity;  be- 

Wall.  (U.  S.)  369;    Piatt  V.  Birming-  cause,  if  the  corporation  makes  no  ob- 

ham  Axle  Co.,  41  Conn.  255 ;  Smith  xk  jection  to  the  transfer,  he  may  presume 

Crescent  City,  etc.,  Co.,  30  La.  Ann.  that  no  certificate  has  been  issued,  or 

X378 ;    Brisbane  v.  Delaware,  etc.,  R.  that  it  has  already  been   surrendered 

Co.,  25  Hun  (N.  Y.)  438.  and  canceled.     He  has  no  means    of 

1.  Factor's,  etc.,  Ins.  Co.  v.  Marine,  knowing  about   these    facts,   but   the 

etc.,  Co.,  31  La.  Ann.  149.  corporation     knows    from    its    books 

8.    Driscoll   v.   West   Bradley,  etc.,  whether  a  certificate  is  outstanding  or 

Mfg.  Co.,  36  N.  Y.  Super.  Ct.  488.  not.'*    Low^ell,  Transfer  of  Stock,  §  12a. 

S.  First   Nat.   Bank  v.   GiflFord,   47  6.  New  York,  etc.,  R.  Co.  v.  Schuj- 

lowa  575;    Chouteau   Spring  Co.  v,  ler,  34  N.  Y.30. 

Harris,  20  Mo.  382.    See  also  Comins  6.  Seligson  t'.  Brown,  61  Tex.  114;  10 

V,  Coe,  117  Mass.  45.  Am.  &  Eng.  Corp.  Cas.  143. 

4.  Per  Davis,  J.,  In   New  York,  etc.,  7.  Moores    v.  Citizens'  Nat  Bank, 

R.  Co.  V.  Schuyler,  34  N.  Y.  81.    This  in  U.  S.  156;  Hall  v.  Rose  Hill,  etc., 

was  a  part  of  the  extensive  litigation  Road    Co.,    70    111.    673;    Seligson  v, 

which   arose  out  of  the  great  frauds  Brown,  61    Tex.   114;   10  Am.  &  Eng. 

perpetrated  by   Robert  Schuyler,  the  Corp.  Cas.  143.    In  the  first  case  the 

President  of  the   New  York  &  New  plaintiff,  Mrs.  Moores,  made  an  exten- 

Haven    Railroad,    between    1846  and  sive  loan  to  the  cashier  of  the  defend- 

1854.    His  fraudulent    acts  consisted  ant  bank,  accepting  as  security  there- 
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criticised.^     It  is  held  that  the  owner  of  outstanding  certificates 
has  no  right  of  action  against  one  who  purchases  without  requir- 

for  a  certificate  of  shares  of  stock  in  new  one,  and  having  accepted  a  cer- 
the  bank  for  an  amount  equal  to  the  tificate  that  she  owned  stock,  without 
loan,  and  which  were  claimed  by  the  taking  any  steps  to  assure  herself  that 
cashier  to  represent  stock  owned  by  the  legal  prerequisites  to  the  validity 
him.  The  certificates  contained  a  of  her  certificate  which  were  to  be  ful- 
provision  requiring  surrender  before  filled  by  the  former  owner  and  not  by 
transfer,  but  nothing  of  the  kind  was  the  bank,  had  been  complied  with,  she 
done,  and,  in  fact,  the  certificate  was  does  not,  as  against  the  bank,  stand  in 
one  which  the  president  of  the  bank  the  position  of  one  who  receives  a  cer- 
had  signed  in  blank,  and  had  left  tificate  of  stock  from  the  proper  offi- 
for  use  in  case  of  need,  and  which  cers  without  notice  of  any  facts  im- 
the  cashier  had  fraudulently  filled  pairing  its  validity." 
out  and  delivered  to  plaintiff.  The  1.  The  Doctrlnt  Oritlelied. — In  29  Al- 
cashier  being  insolvent,  -Mrs.  Moores  bany  Law  Journal  364,  appears  an  ex 
brought  an  action  against  the  bank  tensive  review  by  J.  L.  Thorndike,  of 
for  the  value  of  the  certificate,  the  foregoing  case  of  Moores  v.  Citi- 
The  reasoning  of  Mr.  Justice  Gray  zens  Nat.  Bank,  iii  U.  S.  156,  from 
concerning  the  effect  of  the  cashier's  which  the  following  excerpt  is  taken : 
acts  is  as  follows :  "The  certificate  *'  The  circumstance  that  the  person 
which  he  delivered  to  the  plaintiff  was  with  whom  the  plaintiff  dealt  was  the 
not  in  his  name,  but  in  hers,  stating  cashier,  borrowing  on  his  own  account, 
that  she  was  entitled  to  so  much  stock,  is  not  alluded  to  as  a  ground  of  the 
and  showed,  upon  its  face,  that  no  cer-  decision,  and  the  case  is  treated  as  if 
tificate  couM  be  issued  without  the  he  had  been  any  one  else.  The  deci- 
surrender  of  a  former  certificate  and  a  sion  is  placed  simply  on  the  ground 
transfer  thereof  upon  the  books  of  the  that  the  certificate  showed  on  its  face 
bank.  The  by-laws,  passed  under  the  that  no  certificate  could  be  lawfully 
authority  expressly  conferred  by  the  issued  without  the  surrender  of  a  for- 
act  of  Congress  under  which  the  bank  mer  certificate  and  a  transfer  on  the 
was  organized,  contained  a  correspond-  books.  Now,  it  is  submitted  with  def  • 
ing  provision,  designed  for  the  secur-  erence  that  the  certificate  showed 
ity  of  the  bank  as  well  as  persons  tak-  nothing  of  the  kind.  It  contained  the 
ing  legal  transfers  of  stock  without  very  common  clause,  quoted  above, 
notice  of  any  prior  equitable  title  stating  that  the  shares  specified  in  the 
therein.  Union  Bank  v.  Laird,  a  certificate  were  transferable  only  on 
Wheat.  (U.  S.)  390;  Black  t7.  Zachary,  the  books  of  the  bank  on  the  surren- 
3  How.  (U.  S.)  513.  The  very  form  der  of  this  certificate.  It  says  nothing 
of  the  certificate  was  such  as  to  put  about  a  former  certificate  or  about 
her  upon  her  guard.  She  was  previous  transfers.  And  it  is  not  the 
not  applying  to  the  bank  to  take  fact  that  it  could  not  have  been  law- 
stock,  as  an  original  subscriber  or  fully  issued  without  the  surrender  of 
otherwise ;  but  she  was  bargaining  a  former  certificate.  There  might  have 
with  Robert  B.  Moores  for  stock  been  no  former  certificate,  and  the 
which  she  supposed  him  to  hold  shares  might  have  been  transferred  on 
as  his  own.  She  knew  that  she  had  the  books  of  the  bank  many  times 
not  held  or  surrendered  any  certificate,  from  one  owner  to  the  other  without 
and  she  never  asked  to  see  his  certifi-  any  certificate  having  been  issued, 
cate  or  a  transfer  thereof  to  her ;  and  Shares  are  often  properly  transferred 
he  in  fact  made  no  surrender  to  the  in  this  way  by  those  who  have  many 
bank  or  transfer  on  its  books.  She  dealings  in  them.  It  is  only  when  a 
relied  on  his  personal  representation,  certificate  has  been  issued  that  its  sur- 
as the  party  with  whom  she  was  deal-  render  is  required  upon  a  transfer.  It 
ing,  that  he  had  such  stock;  and  she  is  plain,  therefore,  that  the  certificate 
trusted  him  as  her  agent  to  see  that  did  not  g^ve  the  notice  supposed,  and 
the  proper  transfer  thereof  was  made  if  such  notice  had  been  given,  it  would 
in  the  books  of  the  bank.  Having  have  been  contrary  to  the  fact.  It  is 
distinct  notice  that  the  surrender  and  mentioned  in  the  opinion  that  the 
transfer  of  a  former  certificate  were  plaintiff  had  no  notice  of  sny  irregu- 
prerequisites  to  the  lawful  issue  of  a  larity  otherwise  than  from  the  cerSfi- 
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ing  a  surrender  of  the  old  certificate,*  though  the  rule  seems  to 
be  different  if  the  purchaser  knows  that  his  vendor  had  already 

cate.  The  certificate  would  have  obvi-  Stock,  p.  123,  n.  a,  the  author  thus  crit- 
ously  given  to  any  one  else  that  saw  it  icises  the  above  named  case:  **In  the 
the  same  notice  that  it  gave  to  the  first  place,  it  is  said  that  the  corpora- 
plaintiff.  The  consequences  are  Rtart-  tion  has  power  to  waive  the  rule  which 
ling,  for,  if  the  decision  be  sound,  any  requires  a  surrender  of  the  outstand- 
one  who  purchased  the  shares  from  the  ing  certificate  before  transfer  .  .  . 
plaintiff,  and  paid  for  them  on  the  and  if  this  is  true,  it  follows  that 
faith  of  the  certificate,  would  have  a  purchaser  of  stock  has  no  notice  of 
been  affected  with  the  same  notice  as  any  defect  in  his  title,  even  if  he  knows 
the  plaintiff,  and  so  would  have  had  the  new  certificate  was  issued  to  him 
no  claim  to  damages  against  the  bank,  without  the  surrender  of  an  old  one. 
A  corporation,  therefore,  will  never  be  Again,  it  is  to  be  noticed  that  the  rule 
liable  to  any  one  who  acts  on  the  faith  which  requires  the  surrender  of  the  old 
of  a  certificate  improperly  issued,  if  it  certificate  when  stock  is  transferred 
contains  the  clause  that  the  shares  limits  the  authority  of  the  agent,  and 
are  transferable  only  on  the  books  of  although  the  form  of  the  certificate 
the  corporation  on  surrender  of  the  gives  notice  of  this  limitation  to  the 
certificate.  If  a  purchaser  taking  such  purchaser,  yet,  without  any  such  rule, 
a  certificate  ascertains  that  the  legal  the  agent  would  have  no  authority  to 
prerequisites  were  actually  complied  issue  a  new  certificate  except  when 
with,  and  that  a  former  certificate  was  stock  had  been  transferred  by  the 
surrendered,  the  former  certificate  owner,  and  this  every  purchaser  must 
would  also  give  him  notice  of  similar  know  without  any  special  notice  in  the 
prerequisites  to  its  validity,  and  he  certificate.  If,  therefore,  the  purchaser 
would  have  to  continue  his  inquiry  in  the  principal  case' was  bound  to  see 
into  the  fulfillment  of  legal  prerequi-  that  the  old  certificate  had  been  surren- 
sites  ad  finitum*  But  was  it  in  any  dered,  it  would  seem  that  a  purchaser 
way  material  that  Mrs.  Moores  knew  ought  to  be  bound,  in  any  case,  to  see 
(as  she  must  have  known)  that  there  that  the  former  owner  has  in  fact  trans- 
must  have  been  a  valid  transfer  of  the  ferred  his  stock.  But  such  a  doctrine 
shares  to  her  before  a  certificate  that  would  mean  that  a  corporation  could 
she  was  entitled  to  them  could  lawfully  never  be  liable  to  the  first  holder  of  a 
be  issued?  The  certificate  was  a  rep-  certificatefraudulently  issued.  Thirdly, 
resentation  by  the  bank  that  every-  the  rule  laid  down  in  the  principal  case 
thing  had  been  done  that  ought  to  does  not  allow  the  purchaser  to  pre- 
have  been  done  to  make  her  the  owner  sume  that  the  transfer  is  properly  made 
of  the  shares.  This  is  the  only  ground  unless  he  has  reason  to  suspect  the 
on  which  a  corporation  is  ever  liable  contrary,  but  obliges  him  to  discover 
to  one  who  acts  on  the  faith  of  a  cer-  facts  which  lie  peculiarly  within  the 
tificate.  The  step  Mrs.  Moores  took  to  knowledge  of  the  agent  of  the  corpora- 
assure  herself  that  the  legal  prerequi-  tion  ;  for  the  officers  of  the  corporation 
sites  were  complied  with,  was  to  get  certainly  have  peculiar  means  of  know- 
the  certificate  of  the  bank  to  that  ef-  ing  whether  a  certificate  has  been  is- 
fect  before  she  parted  with  her  money,  sued,  and  whether  it  has  ever  been 
Saying  that  she  knew  it  could  not  be  canceled.  If  it  were  an  uncommon 
lawfully  issued  unless  the  legal  pre-  thing  for  a  purchaser  to  receive  a  fresh 
requisite,  a  transfer  of  the  shares  to  certificate  in  his  own  name  without 
her,  had  been  complied  with,  is  only  seeing  the  certificate  of  his  vendor,  the 
equivalent  to  saying  that  she  knew  the  case  would  present  a  different  aspect, 
representation  ought  not  to  have  been  for  in  that  case  the  absence  of  the 
made  unless  it  was  true.  Yet  it  was  certificates  would  naturally  cause  the 
because  she  knew  this  (who  does  not?),  purchaser  to  suspect  that  something 
that  she  was  held  not  entitled  to  re-  was  wrong.  But,  as  a  matter  of  fact, 
cover.  It  should  be  added  that  if  this  far  from  being  uncommon,  this  mode 
legal  prerequisite  to  the  validity  of  the  of  conveying  stock  is  customary 
certificate  had  been  complied  with,  among  brokers,  and  most  of  the  trans- 
she  certainly  would  have  had  no  cause  fers  of  stock  are  now  made  in  that 
of  action."  way.** 
And  in  Lowell  on  the  Transfer  of  1.  Baker  v.  Wasson,  53  Tex.  150. 
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transferred  the  unsurrendered  certificates,  the  element  of  fraud, 
actual  or  constructive,  then  entering  into  the  case.* 

c.  Registration — (i)  Importance  and  Necessity. ^--yiost  mod- 
em corporations  have  a  provision,  either  in  their  acts  or  articles 
of  incorporation,  charters,  or  by-laws,  that  stock  shall  be  transfera- 
ble only  upon  the  books  of  the  company.  The  question  of  the 
effect  of  a  failure  to  observe  this  requirement  has  been  answered 
by  the  courts  in  several  ways.  There  is  a  substantial  agreement 
in  the  cases  that  a  transfer,  in  other  respects  regular,  but  without 
the  required  registration,  is  valid  as  between  the  parties,  and 
passes  the  interest  of  the  transferrer.^  But  where  the  rights  of 
third  parties,  innocent  purchasers,  or  creditors,  are  in  judgment, 
the  authorities  are  at  variance  as  to  the  effect  of  the  unregistered 

1.  Scripture  v.  Francestown  Soap-  Roller  Mill  Co.  (Minn.),  52  N.W.  Rep. 
stone  Co.,  50  N.  H.  571.  26S;  St.  Louis   Perpetual    Ins.  Co.  v, 

2.  In  this  connection  questions  arise,  Goodfellow,  9  Mo.  149;  Merchants* 
at  once  the  most  complicated  and  im-  Nat.  Bank  v.  Richards,  6  Mo.  App. 
portantof  those  concerning  the  law  of  454;  Carroll  v,  Mullanphy  Sav.  Bank, 
stock.  The  subject  derives  additional  8  Mo.  App.  249 ;  Chouteau  Spring  Co. 
interest  from  its  relation  to  the  ques-  v.  Harris,  20  Mo.  382;  White  v,  Salis- 
tion  of  land  transfer  reform.  Should  bury,  33  Mo.  150;  Wilson  v.  St.  Louis, 
the  present  movement  for  the  adoption  etc.,  R.  Co.  (Mo.  1891),  36  Am.  &  Eng. 
of  the  "Torrens"  or  Australian  sys-  Corp.  Cas.  290;  Scripture  v.  Frances- 
tem  of  registration  of  title  prove  town  Soapstone  Co.,  50  N.  H.  587; 
successful,  resulting  legal  problems  Broadway  Bank  v.  McElrath,  13  N.  J. 
must  arise,  in  the  solution  of  which,  Eq.  24;  Leavitt  v.  Fisher,  4  Duer  (N. 
the  principles  already  applied  to  the  Y.)  i ;  Bates  v.  New  York  Ins.  Co.,  3 
law  of  the  transfer  of  stock,  will  afford  Johns.  Cas.  (N.  Y.)  238;  Gilberts, 
much  light.  See  articles  in  25  Am.  L.  Manchester  Iron  Mfg.  Co.,  11  Wend. 
Rev.,  pp.  367,  755, 806.  Report  of  Am.  (N.  Y.)  627;  Comeau  v.  Guild  Farm 
BarAss*n.  1890,  President's  Address.  Oil  Co.,  3  Daly  (N.  Y.)  318;  Stebbins 

3.  Unregistered  Transfer  PaaaeB  tlie  v.  Phoenix  F.  Ins.  Co.,  3  Paige  (N.  Y.) 
Transferrer's  Interest. — Duke  v,  Ca-  350;  Cutting  i'.  Dameral,  23  Hun 
hawba  Nav.  Co..  10  Ala.  82;  44  Am.  (N.  Y.)  339;  Mechanics'  Bank  xk  New 
Dec.  472;  People  r.  Elmore,  31?  Cal.  York,  etc.,  R.  Co.,  13  N.  Y.  599;  New 
652;  Ross  V.  Southwestern  R.  Co.,  53  York,  etc.,  R.  Co.  v.  Schuylei,  34  N. 
Ga.  514;  Parrott  v.  Byers,  40  Cal.  614;  Y.  30;  Cushman  v,  Thayer  Mfg.,  etc., 
Farmer's,  etc..  Bank  v,  Wasson,  48  Co.,  76  N.  Y.  365;  32  Am.  Rep.  315; 
Iowa  336;  30  Am.  Rep.  398;  People's  Haldeman  v.  Hillsborough,  etc.,  R. 
Bank  v,  Gridley,  91  111.  457;  Otis  v.  Co.,  2  Handy  (Ohio)  loi ;  Conant  v, 
Gardner,  105  111.  436;  i  Am.  &  Eng.  Reed,  i  Ohio  St.  298;' U.S.  t^.Vaughan, 
Corp.  Cas.  643;  Bruce  xk  Smith,  44  3  Binn.  (Pa.)  394;  5  Am.  Dec.  375; 
Ind.  i;  Bank  of  America  v.  McNeil,  10  Wood  v.  Maitland,  10  Phila.  (Pa.)  84; 
Bush  (Ky.)  54;  Smith  t;.  Crescent  City  Bank  of  Commerce's  Appeal,  73  Pa. 
Live  Stock,  etc.,  Co.,  30  La.  Ann.  1378;  St.  59;  Beckwith  v.  Burrough,  13  R.  I. 
Baltimore,  etc.,  R.  Co.  v.  Sewell,  35  294;  Lippitt  v.  American  Wood  Paper 
Md.  238;  Swift  V.  Smith,  65  Ind.  428;  Co.,  15  R.  I.  141 ;  Cornish  v.  Richards, 
14  Am.  &  Eng.  Corp.  Cas.  11 1;  57  Am.  3  Lea  (Tenn.)  i ;  Rio  Grande  Cattle 
Rep.  336;  Nesmith  v.  Washington  Co.  v.  Burns  (Tex.  1891),  36  Am.  &  Eng. 
Bank,  6  Pick.  (Mass.)  324;  Sargent  v.  Corp.  Cas.  306;  Ex  parte  Murphy,  51 
Essex,  etc.,  R.  Corp.,  9  Pick.  (Mass.)  Wis.  519;  Black  v.  Zacharie,  3  How. 
202;  Brown  xk  Smith,  122  Mass.  589;  (U.  S.)  513;  Johnston  v,  Laflin,  103  U. 
Dickinson  v.  Metacomet  Nat.  Bank,  S.  804 ;  Becker  x'.  Wells  Foundry  Mill 
130  Mass.  132;  Sargent  v.  Franklin  Co.,  i  McCrary  (U.  S.)  62;  Crawford 
Ins.  Co.,  8  Pick.  (Mass.)  90;  19  Am.  v.  Provincial  Ins.  Co.,  8  U.  C.  C.  P. 
Dec.  306 ;  Newberry  v.  Detroit,  etc.,  263 ;  Soci^t^  G^n^rale  v.  Walker,  L.  R., 
Iron  Co.,  17  Mich.  41 ;  Baldwin  T'. Can-  11  App.  Cas.  20;  Colonial  Bank  v. 
tield,  26  Minn.  43;  Lund  v.  Wheaton  Hepworth,  L.  R.,  36  Ch.  Div.  36;  19 

655 


STOCK. 

transfer ;  some  holding  that  it  gives  the  transferee  a  legal  title, 
or  one  that  will  protect  him,  and  some  that  it  passes  only  an 
equitable  title,  inferior  to  the  prior  rights  of  third  parties.*  A 
few  of  the  cases  appear  to  announce  different  distinctions,  hold- 
ing that  the  element  of  notice  determines  the  priorities,  and  that 

Am.  &  Eng.  Corp.  Cas.  480;  Roots  v.  Lans.  (N.  Y.)  317;  Noyes  v.  Spauld- 

Williamson,  L.  R.,  38  Ch.  Div.  485;  ing,   27   Vt.  420;  Cherry   v.    Frost,  7 

31  Am.  &  Eng.  Corp.  Cas.  444.  Lea  (Tenn.)  13.    In  the  following  cases 

Some  of  the  early  Connecticut  cases  the  same  principal  was  laid  down  obi- 
appear  to  announce  the  doctrine  that  ter:  State  v,  Leete,  16  Nev.  250;  East- 
no  title  (legal  or  equitable)  passes  man  z\  Fiske,  9  N.  H.  182;  New  York, 
without  the  required  registry.  Marl-  etc.,  R.  Co.  v.  Schuyler,  34  N.  Y.  30; 
borough  Mfg.  Co.  v.  Smith,  2  Conn.  Grymes  v.  Hone,  49  N.  Y.  17;  10  Am. 
579;  Northrop  v.  Newton,  etc.,  Turn-  Rep.  313;  Johnson  v.  Underbill,  52  N. 
pike  Co.,  3  Conn.  544;  Oxford  Turn-  Y.  203;  Holbrook  r.  New  Jersey  Zinc 
pike  Co.  T'.  Bunnel,  6  Conn.  552.  Co.,  57  N.  Y.  623;  Cushman  v.  Thayer 

So  in  Neiv  Tork:  Commercial  Bank  Mfg.,  etc.,  Co.,  76  N.  Y.  371 ;  32  Am. 

V.  Kortright,  22   Wend.  (N.  Y.)  362.  Dec.  315;  and   see   Purchase  v.  New 

But  the  later  authorities  are  in   line  York  Exchange  Bank,  3  Robt.  (X.  Y.) 

with   the  text     See   Colt  v,  Ives,  31  164.     In  Adderly  v.  Storm,  6  Hill  (N. 

Conn.  25;  81  Am.  Dec.  161;  and  Nevj  Y.)  624,Bronson,  J.,  draws  this  distinc- 

Tork  cases  above  cited.  tion :    if  the  stock  is  transferred   by 

Where  the  corporation  has  no  regis-  means  of  an  assignment  which  is  to  be 

ter,  an  assignment  on  the  back  of  the  recorded  on  the  books,  the  title  passes 

certificate    makes  the  transferee  the  before  the  record  is  made ;  but  if  the 

equitable  owner,  and  after  notice  to  parties  prefer  to  convey  the  stock  by 

the  corporation,  he  is  entitled  to  the  executing  a  power  of  attorney  to  make 

dividends.    Telford,  etc.,  Turnpike  Co.  a  transfer  on  the  books,  the  title  does 

r.  Gerhab  (Pa.),  21  Am.  &  Eng.  Corp.  not  pass  until  the  transfer  is  made  on 

Cas.  471.  the    books.      But    such   a  distinction 

Where  the  corporation  neglects  to  does  not  seem  to  be  in  accordance 
provide  transfer  books,  as  required  by  with  the  object  of  the  rule,  or  with  the 
law,  and  the  certificate  is  not  signed  by  intention  of  the  parties, 
the  ofRcers,  but  the  transfer  is  ac-  "  That  the  legal  title  does  not  pass  un* 
quiesced  in,  original  stockholders  are  til  transfer  on  the  books.  In  the  follow- 
not  liable  for  unpaid  stock  and  subse-  ing  cases  .  .  .  this  principle  is  made 
quently  transferred  stock.  Isham  x*.  a  part  of  the  ratio  decidendi ;  Union 
Buckingham,  49  N.  Y.  216.  Bank  v.  Laird,  2  Wheat.  (U.  S.)  390; 

An  unregistered  transferee  from  the  Lowry  v.  Commercial,  etc..  Bank,  Tan- 
lawful  owner  takes  priority  from  an  cy's  Dec.  (U.  S.)  310;  Brown  v.  Adams, 
unregistered  purchaser  in  good  faith  5  Biss.  (U.S.)  181;  Williams r.Mechan- 
from  one  who  has  the  certificate  in  his  ics  Bank,  5  Blatchf.  (U.  S.)  59;  Becher 
possession  without  authority.  Bangor  v.  Wells  Flouring  Mill  Co.,  i  Fed.  Rep. 
Electric  Light,  etc.,  Co.  xk  Robinson,  276 ;  Marlborough  Mfg.  Co.  r.  Smith, 
52  Fed.  Rep.  52a  2  Conn.  579 ;  Northrop  v,  Newton,  etc., 

1.  Bqultles  of  Transferee  and   Prior  Turnpike  Co.,  3  Conn.  544;   Oxford 

ClalmawtB.  —  Lowell's      Transfer     of  Turnpike  Co.  v,  Bunnel,  o  Conn.  552; 

Stock,  p.  103,  note,  collates  and  classi-  Dutton  x\  Connecticut  Bank,  13  Conn, 

fies  the  authorities  as  follows:  ^*In  the  493;  Vansands  v,  Middlesex  Co.  Bank, 

following  cases  this  is  made  part  of  the  26  Conn.  144 ;    Coleman  v,  Spencer,  5 

ratio  decidendi:  Ross  v.  Southwestern  Blackf.  (Ind.)  197;  Helm  v.  SwiggetL 

R.  Co.,  53  Ga.  532;  Merchants'  Nat.  12  Ind.  194  {semdle);  W ever  v.  Second 

Bank  x\  Richards,  6  Mo.  App.  463 ;  74  Nat.  Bank,  57  Ind.  198 ;  Fisher  v.  Es- 

Mo.   77 ;  Carroll   v.   MuUanphy   Sav.  sex  Bank,  5  Gray  (Mass.)  373;  Boyd  v. 

Bank,  8  Mo.  App.  252  (but  see  other  Rockford  Steam  Cotton  Mills,  7  Gray 

Missouri  cAses  in/ra^  this  note) ;  Mc-  (Mass.)    406;    Blanchard   v.   Dedham 

Neil  r.  Tenth  Nat.  Bank,  46  N.Y.  325;  Gas  Light  Co.,  12  Gray  (Mass.)  213; 

7  Am.  Rep.  341;  Scripture  v.  Frances-  M'Courry  v.  Suydham,  10  N.  J.  L.  245; 

town    Soapstone  Co.,  50  N.   H.  571  Stebbins  v.  Pncenix    F.   Ins.  Co.,   3 

{semble)\  Leitch  v.  Wells,  4i8   N.  Y.  Paige  (N.  Y.)35o;  Mechanics  Bank  v. 

585;  Smith  V.  American  Coal  Co.,  7  New  York,  etc.,  R.  Co.,  13  N.  Y.  599; 

656 


Tnuutar.                                           STOCK,  Beiriitntin* 

New  York,  etc.,  R.  Co.  v,  Schuyler,  38  Additional  and   Later  AntboxitleB. — 

Barb.  (N.  Y.)  534  (but  see  later  New  To  the  foregoing  list  of  cases  may  be 

Tork     cases,    supra)  \    Lockwood    v,  added   under   the   first  head  (that  the 

Mechanics  Nat.  Bank,  9  R.  I.  331 ;  11  legal  title  passes) :     Duke  r.  Cahawba 

Am.  Rep.  253.     In  the  following  cases  Nav.  Co.,  10  Ala.  82 ;  44  Am.  Dec.  472 ; 

the  same  doctrine  is  laid  down  obiter:  Smith  v.   Crescent  Citj   Live   Stock, 

Black  V.  Zacharie,  3  How.  (U.  S.)  483;  etc,  Co.,  30  La.  Ann.  1378;  Sargent  v, 

U.   S.   X'.  Cutts,  1  Sumn.  (U.  S.)    133  Essex,  etc.,  R.  Corp.,  9   Pick.  (Mass.) 

(this  was,  however,  a  case  of  govern-  202    (where  simply   by-laws   required 

ment  debt,  not  of  corporate  stock);  registry);   Newberry   v.   Detroit,  etc.. 

Planters,  etc.,  Mut.   Ins.  Co.  v,  Selma  Iron  Co.,  17  Mich.    141 ;    Pinkerton  v. 

Sav.   Bank,  63  Ala.  585  ;  Otis  v,  Gard-  Manchester  R.  Co.,  42  N.  H.  424(dili- 

ner,    105    111.  436  {semble) ;    i  Am.  &  gence  required  of  pledgee) ;  Broadway 

Eng.   Corp.  Cas.  643.     And  see  Kel-  Bank  v.   McElrath,    13  N.   J.  Eq.  24; 

logg  V.  Stockwell,  75  III.  68 ;   People's  Hunterdon  Bank  v,  Nassau  Bank,  17 

Bank  7'.  Gridley,  91  III.  4!;7 ;  Bruce  v,  N.  J.  Eq.  496;   Commercial  Bank  v. 

Smith,  44  Ind.    i;  State  r.    First  Nat  Kortright,  22    Wend.    (N.    Y.)    348; 

Bank,  89  Ind.  302;  Shaw  v.  Spencer,  Eraser  v.  Charleston,  11  S.  Car.  486; 

100  Mass.  382;  1  Am.  Rep.  115;  97  Am.  Cheever  v.  Meyer,  52  Vt.  66. 

Dec.    107;    Sibley   v,   Quinsigamond  *' A  complete  equitable  and  legal  title 

Nat.  Bank,  133   Mass.    1^19;   White  v.  passes  by  the  act  of  the  owner  in  as- 

Salisbury,  33  Mo.  150;  Boatmen's  Ins.,  signing    the     certificate.*'      Smith    v, 

etc.,  Co.  V.  Able,  48  Mo.  136  (but  see  Nashville,  etc.,  R.  Co.   (Tenn.   1892), 

other  Missouri  cases,  supra)\  Conant  18  S.  W.  Rep.  546. 

V.  Reed,  i  Ohio  St.  298 ;  U.  S.  v.  Vaugh-  Where  the  owner  has  his  stock  regis- 

an,   3  Binn.    (Pa.)   394;  5   Am.   Dec.  te red  in  the  name  of  a  third  party,  the 

375 ;  Bank  of  Commerce's  Appeal,  73  legal  title  is  in  the  latter.     Dawson  v. 

Pa.  St.  59;  Eraser  t*.  Charleston,  ii  S.  Rishworth,  1   B.  &  Ad.  574. 

Car.  486  (setnble).  In  Wilson   v.  St.  Louis,  etc.,  R.  Co. 

"  In  the  following  cases  the  question  (Mo.  1891),  18  S.  W.  Rep.  286;  36  Am. 

is  raised   but  no  opinion   upon   it  is  &  Eng.  Corp.  Cas.  290,  it  was  held  that 

given :    Johnston  v,  Laflin,  103  U.  S.  where  only  a  by-law   required  regis- 

800;  5  Dill.  (U.  S.)  65;  People  v,  Rob-  tration  a  transferee's   title  was  good 

inson,  64  Cal.  373 ;   Colt  v.  Ives,  31  against  that  of  an  execution  creditor 

Conn.  25 ;  81    Am.   Dec.   161 ;  Green  who  had  no  notice  of  the  transfer  at 

Mount,  etc..  Turnpike  Co.  v.  Bulla,  45  the  time  of  the  levy,  but  received  no- 

Ind.  I ;  Broadway  Bank  v.  McElrath,  tice  before  he  purchased  at  the  execu- 

13  N.  J.  Eq.  24 ;  Com.  v,  Watmough,  6  tion  sale.     But  see  Jones  v.  Latham,  70 

Whart.  (Pa.)    117;    Finney's  Appeal,  Ala.  164;  3  Am.  &  Eng.  Corp.  Cas.  172. 

59  Pa.  St.  398;  State  Ins.  Co.  v.  Gen-  The  rights  of  an  assignee,  without 

nett,  2  Tenn.  Ch.  105.     See  also  Bank  the  required  registration,  are  superior 

of  America  v.  McNeil,    10  Bush  (Ky.)  to  those  of  subsequent  attaching  cred* 

54.    The  case  of  Fiske  v.  Carr,  20  Me.  itors,  if  notice  be  given  to  the  corpo- 

301,  turned  on  a  statute  which  provided  ration.     State   Ins.   Co.  v,  Gennett,  2 

expressly  that  the  title  should  not  pass  Tenn.  Ch.  100;  State  Ins.  Co.  z\  Sax,  2 

until  transfer  on  the  books.  Tenn.  Ch.  507.     So  where  the  corpora- 

^'In  the  following  cases  nothing  is  tion   refuses   to   register  the   transfer, 

said  of  the  legal   title,  but   it   is   laid  Merchants  Nat.  Bank   r.  Richards,  6 

down   that   the  rule    avails  bona  fide  Mo.  App.  454. 

purchasers :  People  v,  Elmore,  35  Cal.  In  England^  a  pledge  of  blank  certifi- 

653 ;  Winter  v.  Belmont  Min.  Co.,  53  cates   signed   by    the    pledgor  passes 

Cal.  428;  Skowhegan  Bank  v.  Cutler,  legal  title,  if  the  articles  of  incorpora- 

49   Me.  315;    Wonson   v.   Fenno,  129  tion  do  not  require  a  deed ;  otherwise 

Mass.  405.     (In   this    case    no   trans-  only  equitable   title.     Ex  parte   Sar- 

fer  rule  appears,  but  doubtless  there  gent,  L.  R.,  17  Eq.  273. 

was  one.)    Cady  v.  Potter,   55  Barb.  Under  the  second    head  (that  the 

(N.  Y.)   463.     (No   transfer  rule  ap-  legal  title  does  not  pass  without  regis- 

pears  in  the  report,  but  the  case  pro-  tration)  :    Weston  v.  Bear  River,  etc., 

lessee  to  follow   the  case  New  York,  Water,  etc.,  Co.,  5  Cal.   186;  63  Am. 

etc.,   R.  Co.  t'.  Schuyler,  34  N.  Y.  30,  Dec.  117;   Strout  v,  Natoma  Water, 

supra)  Sabin  v.  Bank  of  Woodstock,  etc.,  Co.,  9  Cal.  78;  Naglee  i'.  Pacific 

21    Vt.    353.      And  see    Morrison   v.  Wharf.  Co.,  20  Cal.  529;  Otis  v.  Gard- 

Harrison,  3  Rettie  406."  ner,  105  111.  436;    i  Am.  &  Eng.  Corp. 
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a  bona  fide  transferee  without  notice  of  existing  equities  will  be 

protected.^    Still  others  construe  the  requirement  as  one  existing 

Cas.  643 ;  Hall  v.  Rose  Hill,  etc.,  Road  was  registered,  upon  inchoate  transfers 

Co.,  70  111.  673;    Ft.  Madison  Lumber  to  the  firm,  is  entitled   to  it  upon  the 

Co.  V.  Batavian  Bank,  71  Iowa  270;  16  bankruptcy  of  the  firm.  Colonial  Bank 

Am.  &  Eng.  Corp.  Cas.  419;   Koons  v.  v.  Whinney,  51  L.  T.,  N.  S.  354. 
First  Nat.  Bank,  fcg  Ind.  178;  3  Am.  &         Unregistered    transfer   of    stock   as 

Eng.  Corp.  Cas.  176;    Dane  v.  Young,  collateral  passes  no  title  as  against  a 

61    Me.    160 ;  Swift  r*.  Smith,  65   Md.  subsequent  attachment,  if   no  demand 

428;  14  Am.  &  Eng.  Corp.  Cas.  in;  57  for   registry   is   made   until   after  the 

Am.  Rep.  336;  Baltimore,  etc..  Brick  levy.     Abels   v.   Mobile    Real    Estate 

Co.   V.   Mali,   65    Md.  93;  13   Am.  &  Co.  (Ala.  1S91),  9  So.  Rep.  423;  Plant- 

Eng.  Corp.  Cas.  49;  57  Am.  Rep.  304;  ers,  etc.,  Ins.  Co.  r.  Mobile    Real   Es- 

Pinkerton  7'.  Manchester,   etc.,  R.  Co.,  tateCo.  (Ala.  1891),  9S0.  Rep.  423.  But 

42  N.  H.  424;  Wight  V.  Steinkemeyer,  an  entry  on  the  register  that  stock  has 

6  Mo.  App.  575 ;   Worrall  v.  Judson,  been   assigned   as  collateral,  will  pro- 

5  Barb.  (N.  Y.)  210;  Richards  v,   Ab-  tect  the  assignee  from  the  claims  of  the 

endroth,  43  Barb.  (N.   Y.)   162;  Cady  assignor's  judgment  creditors.     Moore 

V,  Potter,  55  Barb.  (N.  Y.)  463;  Cutt-  v.  Marshalltown   Opera  House  Co.,  81 

ing  r.  Damerel,  23  Hun  (N.  Y.)  339;  Iowa  45. 

Shellington  v.  Howland,  53  N.  Y.371;  Where  stock  is  transferable  only  on 
Wehrman  v.  Reakirt,  i  Cin.  Sup.  Ct.  the  books  of  the  company,  and  the  ad- 
Rep.  (Ohio)  230;  Lippett  v.  Ameri-  ministrator  of  the  assignor  received 
can  Wood  Paper  Co.,  15  R.  I.  141;  10  the  accrued  dividends  before  the  as- 
Am.  &  Eng.  Corp.  Cas.  125;  Becher  v.  signee  registered  the  transfer,  the  lat- 
Wells  Flouring  Mill  Co.,  i  McCrary  ter  cannot  compel  payment  to  him  of 
(U.  S.)  62.  the  same  dividends.   BVisbane  v.  Dela- 

"Thetrueview,  it  is  submitted,  is  that  ware,  etc.,  R.  Co.,  25  Hun  (N.  Y.)  438. 
such  a  transfer  does  not  pass  the  legal        A  corporation  which  attaches  stock 

title,  but  that  it  passes  the  equitable  of  one  of  its  members,  which  has  been 

interest,  coupled  with  irrevocable  pow-  transferred  but  not  registered,  is  not 

er  to  acquire  the  legal  title.  This  view  chargeable  with  such  transfer,  nor  is 

avoids   the  objection  of  disregarding  the  latter  effectual  against  the  corpo- 

the  language  of  the  statute  prescribing  ration,  though   one  of    the  directors 

the  mode  of  transfer  and  also  explains  who  took  no  part  in  causing,  and   had 

the  decisions  in  Redfearn  ?».  Ferrier,  i  no  knowledge  of  the  attachment  knew 

Dow.  50,  and  Dodds  f.  Hills, 2  H.  &  M.  of  the  transfer.     Butterick  v.  Nashua, 

424,  where  a  purchaser  for  value   from  etc.,  R.  Co.,  62  N.  H.  413. 
a  trustee  of  stock,  without  notice  of  the        In   Maine^  under  Rev.  Sts.,  %  411, 

trust,  was  allowed  to  retain  the  stock,  ch.  46,  in  force  in    i860,  no  transfer  of 

although  before  registration  he  learned  bank  stock  will  secure  it  from  attach- 

of  the  trust."     Ames,  Bills  and  Notes,  ment  until   entered  on   the  corporate 

vol.  2,  p.  784.  books;   to  hold  the  transferee   liable 

W^here  the  lien  of  execution  against  there  must  be  proof  that  the  transfer 
stock  has  attached  before  notice  to  the  was  so  recorded ;  and  the  verbal  state- 
creditor  of  a  prior  unregistered  trans-  ment  of  the  cashier  to  that  eftect,  will 
fer,  the  purchaser  at  the  execution  sale  not  suffice.  Skowhegan  Bank  v.  Cut- 
takes  a  good  title,  though  he  had  act-  ler,  49  Me.  315. 

ual   notice  "of  the  transfer.     Jones  v.        A  pledgee  who  fails  for  ten  years  to 

Latham,  70  Ala.  164;   3   Am.   &   Eng.  register  his  transfer,  cannot  claim  title 

Corp.    Cas.    172.     But  see   Wilson  v.  as  against  the  corporation   and    pur- 

St.  Louis,  etc.,  R.   Co.  (Mo.  1891),  18  chaser  of  the  stock  at  an   execution 

S.  W.  Rep.  286.  sale.     Noble  zk  Turner,  69  Md.  519;  26 

Where  the  transferee  fails  to  regis-  Am.  &  Eng.  Corp.  Cas.  438.     See  also 

ter  as  required,  and  delays  in  claiming  Soci^td  G^ndrale  r.  Walker,  L.  R.,  n 

the  ownership  and  transferrer  goes  in-  App.  Cas.  20;  Colonial   Bank  v.  Hep- 

to  insolvency,  the  transferee  has  no  lien  worth,  L.  R.,  36  Ch.  Div.  36;  19  Am.  & 

on  the  stock  as  against  the  trustee  in  in-  Eng.  Corp.  Cas.  480;  Roots  v,  Williams, 

solvency.     Shipman  v.  Aetna  Ins.  Co.,  L.  R.,  38 Ch.  Div.  4)85;  21  Am.  &  Eng. 

29  Conn.  245  ;  In  re  London,  etc.,  Tel.  Corp.  Cas.  444. 
Co.,  L.  R.,  9"  Eq.  653.  1.    Notice   as   Affecting   Validity   of 

A  partner  in  whose  name  the  stock  Transfer. — Otis  v.    Gardner,    105    111. 
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for  the  benefit  of  the  corporation  alone,  liable  to  be  waived  by  it, 

and  not  to  be  invoked  by  third  parties.^     Sometimes  the  subject 

436;  I   Am.   &   Eng.  Corp.  Cas.  643 ;  ing  the  corporation  from  transferring 

Atkinson  v.  Atkinson,  8  Allen  (Mass.)  stock,  cannot  recover  from  it,  if  the 

15:  Broadway  Bank  t'.  McElrath,  13  N.  stock  was  transferred  before  the  in- 

J.  Eq.  24;   Johnson  v.   Laflin,  5  Dill,  junction  was  granted.     Hawes  t;.  Gas 

(U.    S.)  84;   103    U.   S.  800;    Dodds  Consumer's  Ben.  Co.,  12  N.  Y.  Supp. 

V,    Hills,  2    H.   &  M.   424;    12  L.  T.  924. 

139.     Compare    Winter  v.  Montgom-  1.  Duke  v,  Cahawba  Nav.  Co.,  10 

ery   Gas   Light  Co.,  89  Ala.  544;    30  Ala.  82  ;  44  Am.  Dec.  472  ;  Southwest- 

Am.    &    Eng.    Corp.    Cas.    57.      See  ern  R.  Co.  zk  Thomason,  40  Ga.  408; 

also    an     interesting     discussion     of  Ross  v.  S.  W.   R.   Co.,  53  Ga.  514; 

this  point  in  Lowell  on  the  Transfer  of  Smock   v,  Henderson,  i  Wils.  (Ind.) 

Stock,  §  99.    C<7»/ra,  Stebbinsv.  Phoe-  241;   Blouin   v.   Liquidators  of   Hart, 

nix  F.  Ins.  Co.,  3   Paige  (N.  Y.)  350;  30  La.  Ann.  714;  Smith  v.  Crescent 

Lockwood  V,  Mechanics'   Nat.  Bank,  City   Live    Stock,   etc.,   Co.,  30    La. 

9R.  I.  308;    II  Am.  Rep.  2«;3;    Union  Ann.   1378;    Baldwin   v.  Canfield,  26 

Bank  v.  Laird,  2  Wheat.  (U.  S.)  390.  Minn,  55;  Lund  v.   Wheaton   Roller 

Where  the  assignee  gives  notice  of  Mill  Co.  (Minn.  1892),  52.  N.  W. 
his  ownership  to  the  corporation,  the  Rep.  268 ;  St.  Louis  Perpetual  Ins. 
purchaser  from  the  receiver  of  the  Co.  v.  Goodfellow,  9  Mo.  149 ;  Stock- 
original  holder  acquires  no  title.  Pur-  w^ell  V.  St.  Louis  Mercantile  Co., 
chase  v.  New  York  Exch.  Bank,  3  9  Mo.  App.  133;  Mt.  Holley,  etc., 
Robt.  (N.  Y.)  164.  Turnpike  Co.  v,  Ferree,  17  N.  J.  Eq, 

A    bona  fide  transferee  must  be  a  117;   Bank  of  Utica  v.  Smalley,  2  Cow, 

purchaser  without  notice  and  for  value;  (N.  Y.)  770;   14  Am.  Dec.  526;  Gil- 

merely  giving  security  for  the  purchase  bert  v.  Manchester  Iron  Mfg.  Co.,  11 

money,  or  credit  upon  a  pre-existing  Wend.  (N.  Y.)  627;  Comeau  v.  Guild 

debt,  is  not  sufficient  to  constitute  one  Farm    Oil  Co.,  3  Daly  (N.  Y.)  218; 

a  purchaser  for  value.   Weaver  v.  Bar-  National  Bank  v.  Robinson,  95  N.  Y. 

den,  49  N.  Y.  292.  637;  6  Am.  &  Eng.    Corp.  Cas.  548. 

A  letter  from  the  assistant  treasurer  See  also   i   Am.  &   Eng.  Corp.  Cas. 

of  the  company,  referring  to  another  653;   Smith  v.  Nashville,  etc.,  R.  Co. 

letter,  wherein  the  receiver  of  the  first  (Tenn.   1892),  18   S.  W.  Rep.  546.     In 

claims  ten  shares  of  stock,  is  not  notice  many  of  these  cases  the  discussions  of 

to  the  company   of    an  unregistered  the  point  are  largely  obiter, 

transfer.     Brisbane  v.  Delaware,  etc.,  In  Bank  of  Utica  v.  Smalley,  2  Cow. 

R.  Co.,  94  N.  Y.  204;  5  Am.  &  Eng.  (N.  Y.)   770;    14  Am.   Dec.  526,  the 

Corp.  Cas.  135.  court  said:  *'The  transfer,  it  is  said. 

The    purchasers    of    stock  are  not  was  not  valid,  because  it  was  not  reg^s- 

bound  to  look  beyond  the  certificate  or  tered  in  a  book  kept  by  the  company 

to  examine  the  books  of  the  corpora-  for  that  purpose,  the  sixth  section  of 

tion  to  ascertain  the  validity  of  the  the  act  providing  that  no  transfer  of 

transfer.     Lowry  v.  Commercial,  etc.,  stock  shall  be  eiTectual  until  it  is  so 

Bank,  Taney's  Dec.  (U.  S.)  310.  registered,  and  all  debts  due  from  the 

Registration  vests  the  legal  title  in  stockholder  to  the  company  are  paid, 

the  holder  and  clothes  him  with  all  etc.    This  provision  was  intended  ex- 

the  insignia  of  ownership,  and  the  ap-  clusively  for  the  benefit  and  protection 

parent  right  of  possession  ;  and  a  bona  of  the  bank.  Their  lien  upon  the  stock 

T^^tf  purchaser  from  him  is  not  affected  for  any  debts  due  them  cannot  be  af- 

by  an  equity  as  to  the  title  to  the  stock  fected  by  a  transfer  of  the  stock ;  and 

of  which  the  registration  holder  has  the  only  notice  of  a  transfer  which  they 

notice,  although   the  transfer  to   the  are  bound  to  regard,  is  a  registry  of  it 

purchaser    has    not    been   registered,  in  their  books.     Payment  of  dividends 

Winter    v,   Montgomery    Gas    Light  to  the  original  stockholder  at  any  time 

Co.,  89  Ala.  544;  30  Am.  &  Eng.  Corp.  before  the  assignment  was  registered 

Cas.  57.  would  probably  be  good.    The  Icgisla- 

The  doctrine  of  lis  pendens  does  not  ture  intended  by  this  section  to  afford 

apply  to  the  transfer  of  stock.     Leitch  to  the  bank  a  means  of  ascertaining 

V,  Wells,  48  N.  Y.  585 ;  Holbrook  v,  with  certainty  who  they  were  bound 

New  Jersey  Zinc  Co.,  57  N.  Y.  616.  to  consider  and  treat  as  stockholders. 

The  purchaser  of  a  judgment  enjoin-  But  if  A,  being  a  stockholder  in  the 
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is  dealt  with  by  statute,^  and,  where  this  is  the  case,  the  ques- 
tion is  simplified  and  set  at  rest. 

(2)  What  Constitutes  Registration, — As  a  general  rule  courts 
will  place  a  liberal  construction  upon  requirements  as  to  the  man- 
ner in  which  registration  is  to  be  effected.  It  has  been  held  that 
the  term  "  registered  "  does  not  mean  the  same  as  "  recorded ; " 
that  registration  does  not  involve  the  copying  of  the  transfer  on 
the  proper  books  in  haec  verba;  and  that  a  memorandum  on  the 
stub  books  of  the  corporation  will  suffice.*  A  requirement  of 
transfer  on  the  books  of  the  corporation  does  not  necessitate  the 
keeping  of  a  separate  set  of  books  for  that  exclusive  purpose,  but 
the  other  books  of  the  company  may  be  utilized.'  Under  a 
statute  which  requires  transfer  on  the  corporate  books  in  such 
manner  as  the  by-laws  may  prescribe,  entries  on  the  stubs  of  cer- 
tificates in  the  stock  register  constitute  a  sufficient  record  of  trans- 
fers, and  a  stockholder  who  has  failed  to  adopt  this  method  is  not 
excluded  from  registry  because  no  by-law  prescribing  the  mode 
was  enacted.^     It  is  not  necessary  that  the  book  be  attested  by 

bank,  and  also  indebted  to  the  bank,  "The  word  *  registration '  in  our  judg- 

transfer  his  stock  to  B,  all  his  interest  ment,  is  used  here  in  the  sense  of  me- 

passes.     It  is  a  valid  transfer  as  be-  morials  or  evidence.  The  purpose  of  the 

tween  A  and  B,  but  B  takes  it  subject  statute  on  this  subject  is  so  as  to  prevent 

to  the  claims  of  the  bank  against  A."  fraudulent  transfers,  and  to  protect  the 

A   provision   requiring   transfer   in  corporation  itself  in   determining    the 

person   or  by  attorney,  is  waived  by  question  of  membership,  the   right  to 

permitting    transfer    in    other    ways,  vote,   the   payment  of  dividends,   the 

American  Nat.  Bank  v.  Oriental  Mills  other  incidents  of  ownership.     Scrip- 

(R.  I.  1891),  33  Atl.  Rep.  795.  ture   v.   Francestown   Soapstone  Co., 

1.  As,  for  example,  in  Californiay  jo  N.  H.  584;  Cheever  x\  Meyer,  52 
Kentucky  and  Montana^  in  which  states  V t.  66 ;  Cook,  Stocks,  4§  486-490;  Jones 
the  statutes  provide  that  unrecorded  v.  Latham,  70  Ala.  164;  ^  Am.  &  Eng, 
transfers  (in  Ca///<)r Miff,  of  bank  stock)  Corp.  Cas.  173;  Black  i*.  Zacharie,  3 
•hall  be  valid  only  as  between  the  par-  How.  (U.  S.)  483.  A  written  memo- 
ties;  in  Alabftma^  Connecticut  and  randum  in  proper  form  would  as  well 
Massachusetts^  where  registry  is  re-  answer  the  purposes  thus  intended  as  a 
quired ;  in  Colorado^  where,  in  the  ab-  formal  record."  See  also  Skowhegan 
•ence  of  registry,  the  transferrer  is  Bank  v.  Cutler,  53  Me.  509. 
liable  on  unpaid  subscriptions.  ft.  In   Cecil   Nat.    Bank  r.  Watson- 

Where  the  requirement  of  registra-  town  Bank,  105  U.  S.  317,  the  court,  by 

lion  exists  merely  in  a  by-law,  a  trans-  Matthews,  }.,  said  :     "All  that  is  neces* 

fer  without  registration  is  not  invalid,  sary,  when  the  transfer  is  required  by 

Wilson  V.  St.  Louis,  etc.,  R.  Co  ,  108  law  to  be  made  upon  the  books  of  the 

Mo.  588;  36  Am.  &  Eng.  Corp.  Cas.  390.  corporation  is,  that  the  fact  should  be 

S.  Fisher  t>.  Jones,  82  Ala.  117;  19  appropriately  recorded  in  some  suit- 
Am.  &  Eng.  Corp.  Cas.  450.  In  this  able  register  or  stock  list,  or  otherwise 
case  the  company  kept  only  a  single  formally  entered  upon  its  books.  For 
book  of  stock  certificates  with  a  stub  this  purpose,  the  account  in  a  stock 
attached  to  each,  on  which  were  en-  ledger,  showingthe  names  of  the  stock- 
tered  the  date,  name,  serial  numbers,  holders,  the  number  and  amount  of  the 
etc.,  corresponding  with  each  certifi-  shares  belonging  to  each,  and  the 
cate  issued.  The  following  memoran-  sources  of  their  title,  whether  by  orig- 
dum  was  entered  on  the  stub  :  "Transf.  inal  subscription  and  payment,  or  by 
to  Winston  Jones,  assignee,  for  collat-  derivation  from  others,  is  quite  suit- 
eral,  Dec.  i,  '84."  The  statute  required  able,  and  luUy  meets  the  requirements 
transfers  to  be  registered  or  made  upon  of  the  law." 

the  book  or  books  of  the  company.  4.  In  Plumb  v.  Bank  of  Enterpriie, 

The  court,  by    Somerville,   J.,   said :  48  Kan.  484,  the  court,  by  Johnston,  J., 
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all  the  corporate  officers ;  one  which  the  cashier  of  the  bank  tes- 
tifies is  its  stock  ledger,  is  a  proper  place  for  entries  required  to  be 
made  upon  the  **  books  of  the  bank/*^  In  an  early  New  Jersey 
case,^  where  the  charter  provided  for  transfer  on  the  '*  books  of 
the  coaipany  in  such  n)anner  as  the  by-laws  of  the  company  shall 
ordain/*  the  court  considered  that  until  the  company  had  books, 
and  until  by4aws  had  ordained  the  manner  in  which  shares  should 
be  transferred,  no  legal  transfer  could  be  made.  But  in  a  later 
adjudication,  where  no  stock  ledger  was  kept  as  the  law  required, 
a  transfer  on  the  subscription  list,  indorsed  upon  the  old  certifi- 
cate,  and  followed  by  the  issue  of  a  new  one  to  the  transferee, 
was  held  to  be  a  ratification  by  the  company  and  to  relieve  the 
transferrer.*  So,  neglect  by  the  company  to  provide  corporate 
books  for  registration  effects  a  waiver  of  that  formality,*  and 
mere  notice  to  the  company  of  the  transfer  will  suffice.^  Where 
the  Registration  book  has  been  lost,  it  is  proper  to  open  a  new 
one,  making  it,  so  far  as  possible,  a  copy  of  the  old,  and  the  for- 
mer may  be  used  to  ascertain  who  are  voters,  although  the  lat- 
ter, if  arain  produced,  will  govern  with  regard  to  transfers  before 
the  loss.^  Under  a  by4aw  requiring  an  assignment  of  transfers 
on  the  treasurer's  book^  a  written  assignment  is  necessary,  and  a 
mere  entry  of  credit  to  the  assignee,  for  the  amount  of  the  stock, 
will  not  be  sufficient.''^  Where,  however,  the  requirement  simply  is 

said :  "  Thl«  record  showed  the  date  position  to  complain  of  the  want  of 
of  issue,  the  number  of  the  certificate,  facilities  to  register  the  transfer,  or  that 
the  number  of  shares  included,  and  the  no  by-law  had  been  enacted  prescribe 
name  of  the  person  to  whom  issued,  ing  the  manner  of  transfer.  As  to  a 
The  practice,  in  case  of  sales  of  stock,  stockholder,  the  common  usage  of  the 
was  to  note  the  transfer  upon  the  stub  corporation  supplies  the  place  of  such 
of  the  old  certificate,  then  take  up  the  a  by-law,  and  a  member  of  a  corpora- 
old  and  issue  a  new  certificate  to  the  tion  can  hardly  claim  exemption  from 
transferee.  Thenumberof  the  newcer-  liability  on  account  of  its  neglect  to 
tificate  was  specifically  referred  to  on  enact  one." 

the  stub  of  the   old  one ;  and  by  turn-  I.  Skowhegan  Bank  v.  Cutler,  53  Me* 

ing  to  the  stub  of  the  new  certificate  509. 

anyone   could  ascertain  to  whom  the  2.  M'Courry  v,  Doremus,  10  N.  J.  L, 

stock  had  been   transferred,  the  time  245. 

of  the  transfer  and  the  form  of  the  S.  Stewart  v,  Walla  Walla  Printine, 

issue,  and  that  the  new  had  been  is-  etc.,  Co.,  i  Wash.  Ter.  521 ;  26  Am.  S 

sued  in  lieu  of  the  old  certificate.  This,  Eng.  Corp.  Cas.  229. 

we  think,  was  a  sufficient  record  of  the  4.  Isham  v.  Buckingham,  49  N.  Y. 

transfer,   within  the   meaning  of  the  216;   Purchase  f.   New   York    Exch. 

statute.     Fisher  v.  Jones,  82  Ala.  117;  Bank,  3  Robt.  (N.  Y.)  164. 

19  Am.  &  Eng.  Corp.  Cas.  450.     The  5.  Crawford  v,  Prov.  Ins.  Co.,  8  U. 

statute  does  not  provide  the  nature  of  C.  C.  P.  263. 

the  book  to  be  kept,  nor  the  manner  in  €.  Schoharie  Valley  R.  Case,  12  Abb. 

which  stock  shall  be  transferred,  but  Pr.,  N.  S.  (N.  Y.)  394. 

provides  that  it  shaU  be  done  in  such  7.  Marlborough  Mfg.  Co.  v.  Smith, 

manner  as  the  by-laws  may  prescribe.  2  Conn.  579,  where  the  court,  by  Swift, 

The   method  pursued    by  the  Kansas  }.,  says :  "  Though  the  form  of  the  as- 

Harvester  Company  is  the   common  signment  is  not  pointed  out,  yet  the 

mode  of  keeping  a  register  of  stock-  by-law,  on   its  fair   construction,  re- 

holders  in  a  corporation ;  and  a  stock-  quires  that  there  must  be  a  written 

holder  who  knew,  or  must  be  held  to  assignment  on  the  treasurer's    book, 

have  known,  of  this  mode,  is  not  in  a  subscribed  by  the  assignor,  or  bi«  au* 
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that  the  transfer  shall  be  registered  on  the  books  of  the  company, 
a  written  assignment  in  pais  is  valid,  though  registration  is  not 
effected  until  afterward.*  But  the  latter  step  must  be  taken 
within  the  statutory  period,  or  the  transfer  will  be  void  as  to 
creditors  and  subsequent  purchasers.*  A  by-law  requiring  the 
transfer  to  be  entered  and  attested  by  the  secretary  is  complied 
with  substantially  where  the  secretary  is  empowered  to  trans- 
fer certain  stock  and  does  so  without  signing  the  transfer  as 
attorney,  but  by  simply  attaching  the  power.*  But  registration 
is  not  effected  by  the  delivery  of  the  certificate  of  transfer  to  a 
corporate  officer  with  the  request  that  he  transfer  it,*  nor  by 
the  entry  by  the  clerk  on  the  instrument  of  transfer  of  the  words 
"  Received  for  record,"*  nor  by  a  letter  from  the  transferee  to  the 
president  of  the  company  stating  that  the  former  holds  the  cer- 
tificates and  desires  transfer  on  the  books.®  Registration  at  a 
branch  office  is  not  effective  until  entered  on  the  books  at*  the 
principal  office,  where  such  principal  office  is  in  another  state.'' 

(3)  Application  for  Registry, — The  phrase  "  Transferable  only 
on  the  books  of  the  company,"  requires,  when  coupled  with  a 
provision  for  the  surrender  of  the  certificate,  a  transfer  by  the 
corporate  officers,  and  not  by  the  assignor  of  the  stock.®  In 
making  a  formal  demand  for  registration,  it  is  not  necessary  that 
the  applicant  should  seek  the  directors  and  have  one  appointed 
who  may  comply  with  the  demand ;  it  is  sufficient  to  apply  at  the 
principal  office  during  business  hours  and  to  the  officers  and 
agents  there  in  attendance.®    An  application  to  the  president  is 

thorized  attorney,  to  constitute  a  trans-  v.  Smith,   2  Conn.  579 ;  Northrop  v. 

fer  of    the  stock.      In  this    case,  no  Newtown,  etc.,  Turnpike  Co.,  3  Conn, 

assignment  is  made  on  the  treasurer's  544. 

book,  but  merely  an  entry  of  credit  to  6.  Newell  v.  Williston,  138  Mass.  240. 

the  defendant  of  the  share  in  question.  7.  Pinkerton  v,  Manchester,  etc.,  R. 

This  is  no  compliance  with  the  by-law,  Co.,  42  N.  H.  424. 

and  does  not  transfer  the  share  to  the  8.  Green  Mount,  etc.,  Turnpike  Co. 

defendant  so   as  to   constitute   him  a  v.  Bulla.  45  Ind.  i.. 

member  of    the  company.     Whether  9.  Commercial  Nat.  Bank  v.  Kort- 

such  acts- were  done  by  the  directors  right,   22   Wend,    (N.  Y.)   348.     The 

as  would  have  given  the  defendant  a  chancellor,  in   delivering  the  opinion 

claim  on  the  company  for  the   divi-  of  the  court,  further  says:  "In   case 

dends  of  the  share,  if  the  business  had  they  are   not  authorized  to  transact 

been  profitable,  is  a  very  different  ques-  that    particular    business,    they   must 

tion,   not  necessary    to  be   decided."  either  refer  him  to  the  proper  officers 

Compare    Union    Bank    v.    Laird,    2  in  the  bank,  or  procure  the  attendance 

Wheat.  (U.  S.)  390.                         _  of  such  officers,  or  of  the  board  of  di- 

1.  Northrop  v,  Curtis,  5  Conn.  246;  rectors,  if  necessary,  without  any  un- 

Northrop  v.  Newtown,  etc.,  Turnpike  reasonable  delay.  The  transferring  the 

Co.,  3  Conn.  544.  shares  of    the    capital   stock  on    the 

S.  Berney  Nat.  Bank  v.  Pinchard,  87  books  of  the  bank  is  a  matter  of  ordi- 

Ala. 577;  30  Am.  &  Eng.  Corp. Cas. 52.  nary  occurrence;  and  in  the  absence 

8.  Chambersburg  Ins.  Co.  v.  Smith,  of  any  proof  to  the  contrary,  it  may 

II  Pa.  St.  120.  be  fairly  presumed  that  the  principal 

4.  Brown  v,  Adams,  5  Biss,  (U.  S.)  officer  or   clerk  in  attendance  at  the 

181.  bank,  during  the  usual  hours  of  busi- 

0.  Oxford  Turnpike  Co.  v.  Bunnel,  ness,  is  authorized  to  permit  such  a 

6  Conn.  553;  Marlborough  Mfg.  Co.  transfer  when  proper." 
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proper,*  even  though  he  has  a  personal  interest  to  subserve  in 
refusing  registry.*  So  the  cashier*  of  a  bank,  and  the  corpora- 
tion secretary,*  either  alone  or  in  conjunction  with  the  treasurer,^ 
are  proper  persons  to  make  demand  upon  for  registry.  The  ap- 
plication should  be  granted  at  the  instance  of  either  of  the  parties 
to  the  transfer.* 

(4)  Wrongful  Refusal  of  Registration — (a)  Wliat  Oonititates. — 
While  a  corporation  is  justified  in  refusing  to  register  transfers  of 
stock  from  one  who  is  indebted  to  it  and  whose  stock  is  subject 
to  a  lien,''  or  where  there  has  been  no  surrender  of  the  certificate,® 
and  in  certain  other  instances,®  generally,  the  owner  of  the  stock 
IS  entitled  to  registration,  and  a  refusal  to  allow  it  may  constitute 
conversion  of  the  shares.*®  Thus,  registration  cannot  be  refused 
because  the  transfer  is  without  consideration**  or  is  made  for  the 
purpose  of  distributing  shares  and  commanding  greater  influence 
at  an  approaching  corporate  election,**  nor  because  of  a  lien  con- 
ferred*^ or  a  resolution  passed**  since  the  application  for  registry, 
nor  because  only  a  portion  of  the  stock  has  been  paid  in,  no  more 
having  been  called  for  by  the  directors,*^  nor  on  account  of  an 
agreement  between  the  company  and  the  applicant's  vendor  that 
he  should  not  transfer  his  stock,*®  nor  by  reason  of  the  fraudulent 

1.  Green  Mount,  etc.,  Turnpike  Co.  manceorinffjjtfm/j/'/upon  thecasefor 
V.  Bulla,  45  Ind.  i.  damages,  the  measure  of  which  would 

2.  Commercial  Nat.  Bank  xk  Kort-  ordinarily  be  the  market  value  of  the 
right,  22  Wend.  (N.  Y.)  348.  In  this  stock  converted.  The  plaintiff  pur- 
case  the  president  of  the  bank  had  sued  practically,  though  not  technic- 
pledged  certain  shares  as  collateral,  and  ally  (being  unnecessary  under  our 
the  pledgee  had  re-transferred  them,  system)  the  latter  course,  and  recov- 
and  then  absconded,  being  in  debt  to  ered  the  value  of  the  stock.  Mor.  Priv. 
the  bank.  His  transferee  applied  to  Corp.,  ^§  337,  338,  and  notes ;  Kort- 
the  pledgor  for  registry  and  this  was  right  v,  Buffalo  Commercial  Bank,  20 
held  to  be  sufficient.  Wend.  (N.  Y.)   91 ;  Baker  r.  Wasson, 

S.  Case  V,  Citizens'   Bank,    100  U.  53  Tex.  150;  Franco-Texan   Land  Co. 

S.  446.  V.  Bousselet,  70  Tex.  422  ;  21    Am.  & 

4.  McMurrich  r.  Bond  Head  Har-  Eng.  Corp.  Cas.  359.  It  was  not  al- 
bour  Co.,  9  U.  C.  Q;,  B.  333.  leged  nor  proved  that   the  stock  was 

5.  In  re  Goodwin  f.  Ottawa,  etc.,  R.  liable  for  any  debts,  or,  for  that  mat- 
Co.,  13  U.  C.  C.  P.  254.  ter,  that  the  company  was  in  debt  at 

6.  Johnston  v,  Laflin,  103  U.  S.  804;  all." 

Webster  v.  Upton,  91  U.  S.  71.  11.  Helm   v,  Swiggett,  12   Ind.   194. 

7.  See  infra^  this  title.  Lien  of  the  But  see  Gould  v.  Head,  41  Fed.  Rep. 
Corporation  on  Stock.  240;  31  Am.  &  Eng.  Corp.  Cas.  331. 

8.  See  supra,  this  title.  Surrender  of  12.  In  re  Stranton  Iron,  etc.,  Co.,  L. 
Certificate.  R.,  16  Eq.  559;  Moffatt  v,  Farquhar,  7 

9.  See  supra,  this  title,  Issue,  Ch.  Div.  591 ;  State  v.   Smith,  48  Vt. 

10.  In  Rio  Grande  Cattle  Co.  v.  266;  and  see  supra,  this  title,  Motive 
Burns,  82  Tex.   50 ;    36  Am.   &    Eng.     and  Effect  of  Transfer. 

Corp.  Cas.  306,  where  the  company  IS.  People  v,   Crockett,  9  Cal.  113. 

refused  either  to  issue  a  certificate  or  Compare  Bond  v.  Mount  Hope  Iron 

allow  registration,    the    court    said :  Co.,  99  Mass.  505 ;  97  Am.  Dec.  49. 

**  That  these  acts  amount  to  a  conver-  14.  Reg.  v.  Hotel  Co.,  L.  J.,  Q^  B.  369. 

sion  under  the  law  is  well  settled  b^  16.  Kahn  v.  St.  Joseph  Bank,  70  Mo. 

the  authorities,  and  that  thereupon  it  262. 

was  at  the  election  of  the  plaintiff  to  16.  Gould  v.  Head,  41  Fed.  Rep.  340; 

have  either  sued  for  specific  perfor-  31  Am.  &  Eng.  Corp.  Cas.  331. 
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representations  by  such  owner,  made  long  previously,  when  the 
stock  was  issued  to  him.^  And  if  the  company  has  permitted 
the  transfer  on  its  books  of  a  part  of  a  bequest  of  shares,  it  can- 
not enforce  its  lien  by  refusing  registry  as  to  the  remainder.* 
One  who  holds  a  certificate  from  the  company  is  entitled  to  have 
his  transferees  registered,  though  his  vendor  previously  sold  the 
shares  to  another,* 

(b)  BMMdifli — (I)  Bill  in  EqjjiTY.— It  is  well  settled  that  the 
registration  of  transfers  may  be  enforced  in  equity^  and  this  has 
been  said  to  be  the  '*  surest,  most  complete,  and  most  just 
remedy."  *  Where  evidence  which  demonstrates  the  applicant's 
right  to  registry  is  ignored  by  the  corporation,  it  will  be  com- 
pelled not  only  to  register  the  transfer,  but  will  be  charged  also 
with  the  costs  of  the  suit.®  In  California,  such  an  action  cannot 
be  joined  with  one  to  recover  from  the  purchaser  other  stock 
sold  under  a  fraudulent  assessment.''  In  an  action  by  a  purchaser 
at  foreclosure  sale  to  compel  the  issue  of  a  certificate,  the  mort- 

1.  American  Wire  Nail  Co.  v.  Bay-  master  ?».  Consumers'  Ice  Co.,  5  Daly 
less  (Ky.  iSqt),  15  S.  W.  Rep.  10.  (N.  Y.)  313;  Seymour  v.  Delaney,  6 

2.  Presbyterian     Congregation      v.  Johns.  Ch.  (N.  V,)  222;  3  Cow.  (N. 
Carlisle  Bank,  5  Pa.  St.  345.  V.)  445. 

3.  Tomkinson  v.  Balk  is  Consolidated        "Although  it  might  be  the  duty  of 
Co.  (1891),  2  Q^  B.  614.  the   bank  to  permit  such   transfer,  it 

4.  In  Cushman  v,  Thayer  Mfg.,  etc.,  would  be  difficult  to  sustain  an  action 
Co.,  76  N.  Y.  365 ;  32  Am.  Rep.  315,  at  law  for  refusing  to  open  its  books 
Miller,  J.,  said :  "To  say  that  the  holder  and  permitting  the  transfer.  Nor  have 
shall  not  be  entitled  to  the  stock,  be-  the  appellants  shown  such  a  claim  to 
cause  the  corporation,  without  any  just  the  stock  as  to  authorize  the  court  to 
reason,  refuses  to  transfer  it,  and  that  turn  the  appellees  round  to  their  rem- 
he  shall  be  left  to  pursue  the  remedy  edy  at  law,  against  Lynn,  admitting 
of  an  action  for  damages,  in  which  he  they  might  have  it.  At  all  events,  the 
can  recover  only  a  nominal  amount,  remedy  at  law  is  not  clear  and  perfect; 
would  establish  a  rule  which  would  and  it  is  not  a  case  for  compensation 
work  great  injuries  in  many  cases,  and  in  damages,  but  for  specific  perform- 
confer  a  power  on  corporate  bodies  ance  which  can  only  be  enforced  in 
vrhich  has  no  sanction  in  the  law.  A  acourtof  chancery."  Mechanics'  Bank 
court  of  equity  will  enforce  a  specific  zk  Seton,  i  Pet.  (U.  S.)  305.  See 
performance  on  a  contract  for  the  sale  also  Jewett  x\  Bradford  Sav.  Bank, 
of  real  estate  and  compel  the  execution  etc.,  Co.,  45  Fed.  Rep.  801;  lasigi  v. 
of  a  deed  by  the  vendor  to  the  vendee,  Chicago,  etc.,  R.  Co.,  129  Mass.  46; 
although  an  action  at  law  may  be  Archer  v.  American  Water  Works  Co. 
brought  to  recover  damages  for  the  (N.J.  1892),  24  Atl.  Rep.  508;  Middle- 
breach  of  the  contract.  Such  a  case  brook  v.  Merchants'  Bank,  3  Abb.  Ct. 
bears  a  striking  analogy  to  the  one  of  App.  Dec.  (N.  Y.)  295;  Buckmaster 
now  presented,  and  the  same  principle  v.  Consumers'  Ice  Co.,  5  Daly  (N.  Y.) 
is  manifestly  applicable  where  the  313.  Compare  Birmingham  v,  Sheri- 
rcmedy  in  law  is  inadequate  to  furnish  dan,  etc^  Ins.  Co.,  33  Beav.  660;  Eus- 
the  proper  relief;"  r/V/if^  Middlebrook  tacc  v.  Dublin,  etc,  R.  Co.,  L.  R.,  6 
t;.  Merchants'  Bank,  41  Barb,  (N.  Y.)  Eq.  182;  Wynne  v.  Price,  3  De  G.  & 
481;  27  How.  Pr.  (N.  Y.)  474;  Com-  S.310;  lu  re  Caiw\ey,A2  ChlDiv. 209; 
mercial  Nat.  Bank  v.  Kortright,  22  31  Am.  &  Eng.  Corp.  Cas.  425. 
Wend.  (N.  Y.)  348;  Pollock  v.  Na-  «,  Cook,  Stock  and  Stockholders  (2d 
tional  Bank,  7  N.  Y.  274;  57  Am.  Dec.  ed.),  4  391. 

520;  Purchase  ?'.  N.  Y.  Exch.  Bank,  3        4.  lasigi  v,  Chicago,  etCi,  R.  Co.,  129 

Robt.  (N.  Y.)  164;  White  v.  Schuyler,     Mass.  46. 

I  Abb.  Pr.,  N.  S.  (N  .  Y.)  300;  Buck-        !•  Johnson  r.  Kirby,  65  C*l.  482. 
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gagor  is  not  a  necessary  party,^  nor  is  the  corporation  a  necessary 
party  in  a  suit  against  the  officers  to  enforce  registration.* 

(2)  Action  at  Law.— Assumpsit,  or,  in  states  having  the  code 
practice,  an  action  for  damages  will  generally  lie  for  the  wrongful 
refusal  to  register  transfers.^  In  Pennsylvania^  however,  it  is  held 
that  assumpsit  is  not  available,  and  that  case  is  the  proper  rem- 
edy.'*   The  measure  of  damages  has  been  variously  held  to  be 

1.  Tregear  v.  Etiwanda  Water  Co.,  that  the  pledgor  had  been  adjudicated 
76  Cal.  537;  27  Am.  Si  Eng.  Corp.  Cas.  a  bankrupt.  The  pledgor's  assignee 
489.  in  bankruptcy  became  a  party  to   the 

2.  Gould  V,  Head,  41  Fed.  Rep.  240;  suit  and  asked  for  an  account  of  the 
51  Am.  &.  Eng.  Corp.  Cas.  331.  amount  due  the  pledgee  and  for  a  sale 

8.  In  Kimball  v.  Union  Water  Co.,  44  of  the  stock.     His  petition  was  granted. 

Cal.  175;  13  Am.  Rep.  157,  the  court  It  was  held  that  it  was   error  for  the 

gay9:  *' It  has  been  so  frequently  de-  court  to  render  a   further  judgment; 

cided   that  a   party  entitled   to  stock  that  in  case   the   proceeds  of  the   sale 

in  a  private  corporation  has  an  action  should    be   insufficient  to  satisfy  the 

for  damages  against  the   corporation  pledgee's  claim,  the  bank  should  pay 

for  the  refusal  of  its  officers  to  trans-  the  deficiency  not  exceeding  the  differ- 

ier  the  s^tock  to  him  upon  the   com-  enoe  between  the  proceeds  of  the  sale 

pany's  books,  that  it  must  be   consid-  and  the  value  of  the  stock  at  the  time 

ered   as  a  settled   principle  of  law;"  of  the  refusal  to  permit   the   transfer. 

citing   Rex  v.   Bank  of     England,   2  Dayton  Nat.  Bank  r.  Merchants'  Nat. 

Doug.    526;    Shipley    v.    Mechanics'  Bank,  37  Ohio  St.  208. 

Bank,  10  Johns.  (N.  Y.)  4S4;    Wilkin-  4.  Telford,    etc.,    Turnpike    Co.    v, 

son  V.  Providence   Bank,  3  R.   I.  22;  Gerhab   (Pa.  1888),    21    Am.  ft  Eng. 

Ex  ^arte  Fireman's  Ins.  Co.,  6   Hill  Corp.   Caa.   471.    The   supreme  court 

(N.    Y.)   243;    American    Asylum  v.  affirms  the  case  on  the  opinion  of  the 

Phoenix   Bank,  4  Conn.   172;  10  Am.  «/V//rii/5  judge  who,  after  saying  that 

Dec.  112;  Sargent?'.  Franklin  Ins.  Co.^  **The   refusal  was  a  tort,  the  necessary 

8  Pick.  (Mass.)  90;  19  Am.  Dec.  306.  remedy  for  which  was  a  special  action 

In  Kortright  rr.  Buffalo  Commercial  on  the  case,"  proceeds  as  follows:  "It 
BanlL,  20  Wend.  (N.  Y.)  94,  the  court,  cannot  he  said  that  there  ever  was  a 
by  Nelson,  J.,  says :  "  It  is  contended,  conversion  of  this  stock  by  the  turn- 
that  the  action  should  have  been  case  pike  company,  so  as  to  raise  the  im- 
Instead  of  assumpsit.  The  former  plied  promise  to  pay  for  it.  The  mere 
remedy,  no  doubt,  would  have  been  marking  it  upon  the  so-called  transfer 
appropriate,  perhaps  the  most  appro-  books  as  having  been  transferred  to 
priate,  but  the  latter  appears  to  be  the  bank  was  no  conversion  for  the 
warranted  by  sufficient  authority ;**'  use  of  the  turnpike  company;  nor 
c/7i»^  Rex  V.  Bank  of  England,  2  Doug,  was  it  any  conversion  at  all,  for 
523;  Parbury  f.  Bank  of  England,  such  marking  in  itself  conferred  no 
Doug.  5260. ;  Gray  z'.  Portland  Bank,  title  to  the  real  ownership  of  the  stock, 
3Mass. 3S1;  3  Am.  Dec.  156;  Sargent  v.  nor  deprived  the  lawful  owner  of  his 
Franklin  Ins.  Co.,  8  Pick.  (Mass.)  98;  rights.  In  this  regard,  therefore,  the 
19  Am.  Dec.306;  Bank  of  Columbia  ?'.  marking  the  stock  as  transferred  to 
Patterson,  7  Cranch  (U.  S.)  299;  2  the  bank  was  a  nullity ;  and  the  refusal 
Kent's  Comm.  289,  291 ;  Angel  ft  Ames  of  the  company  to  mark  the  stock  as 
on  Corp.  129.  See  also  Hazard  r.  Nat-  transferred  to  Jacobs,  in  accordance 
ional  Exch.  Bank,  26  Fed.  Rep.  94;  with  the  practice  of  the  company  in 
Pinkerton  v.  Manchester,  etc^  R.  Co.,  changes  of  ownership,  was  simply  a 
42  N.  H.424 ;  Helm  z'.SwIggett,  12  Ind.  tort,  and  not  such  an  one  from  which 
194;  Hill  V,  Pine  River  Bank,  4 ^^  N.  H.  an  implied  contract  can  arise.  The 
300 ;  Arnold  v.  Suffolk  Bank,  27  Barh.  case  of  Bank  of  Montgomery  v,  Reese, 
(N.  Y.)  424;  Catcbpole  v,  Ambergate  26  Pa.  St.  143,  cited  by  plaintifTs  coun- 
R.  Co.,  I  El.  ft  Bl.  III.  sel,  has  no  application;  for  there  was 

A  pledgee  of  shares  of  bank  stock  an  unlawful  conversion  of  the  ctock  by 

brought  suit  against  the  bank  for  the  the  bank  to  which  the  plaintiff  was  a 

value  of  the   stock,  a  transfer  having  stockholder  ratably  entitled,  but  from 

been  refused  by  the  bank  after  notice  the  benefit  of  which  he  was  excluded. 
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the  value  of  the  shares  at  the  time  of  the  refusal,*  or  their  highest 
price  between  such  refusal  and  the  commencement  of  the  suit.* 
(3)  Mandamus.— On  the  question  of  the  issue  of  the  writ  of 
mandamus  to  compel  registration  of  transfers,  there  is  a  conflict 
of  authority,  probably  a  majority  of  the  courts  holding  it  not  avail- 
able, both  because  the  applicant  has  an  adequate  remedy  other- 
wise, and  because  registration  is  at  best  only  a  private  property 
right  of  which  enforcement  should  not  be  secured  by  the  extra- 
ordinary writ.^  Still  there  is  not  wanting  strong  authority,  both 
in  numbers  and  eminence,  for  the  doctrine  that  rightful  registry 

That  was  a  tort,  therefore,  from  which  whether  it  is  within  the  power  of  the 

an  implied  promise  arose  upon  which  court  to  grant  it,   but  whether,  as  a 

assumpsit  could  be  sustained.''  matter   of   sound  judicial    discretion, 

1.  Gray  v,  Portland  Bank,  3  Mass.  upon  the  special  circumstances  of  the 
364;  3  Am.  Dec.  156;  Sargent  v.  case  under  consideration,  it  ought  to 
Franklin  Ins.  Co.,  8  Pick.  (Mass.)  90;  be  granted.  Without  undertaking  to 
19  Am.  Dec.  306.  lay  down   an   invariable   rule  on  the 

2.  Kortright  v.  Buffalo  Commercial  subject,  we  think  it  must  be  said  that 
Bank,  20  Wend.  (N.  Y.)  90;  Clark  ?'.  this  process  was  not  intended,  and  is 
Plinney,  7  Cow.  (N.  Y.)  681.  not  well  adapted  for  the  trial  of  mere 

3.  Authorities  Holding  that  Manda-  questions  of  property*.  Where  the 
mus  Will  Not  Ue. — Shipley  v,  Mechan-  relator  merely  seeks  to  be  put  in  pos- 
ters Bank,  10  Johns.  (N.  Y.)  484,  is  the  session  of  corporate  shares  which  have 
leading  American  authority  on  this  an  ascertainable  market  value,  or 
sideof  the  controversy.  It  was  ana  ppli-  which  can  be  bought  in  the  market; 
cation  by  the  assignees  in  bankruptcy  and  where  the  incidental  rights  of 
of  a  stockholder  in  the  defendant,  ownership  (such  as  eligibility  to  cor- 
the  shares  having  been  included  porate  offices,  or  the  right  to  vote  at 
in  the  inventory.  The  opinion,  like  corporation  meetings)  do  not  depend 
most  of  those  rendered  by  the  New  upon  the  ownership  of  the  specific 
TorJt  court  of  that  day,  is  a  model  shares  which  are  in  dispute,  but  could 
of  brevity,  and  is  quoted'entire :  **  The  be  as  well  and  fully  enjoyed  by  virtue 
applicants  have  an  adequate  remedy,  of  the  ownership  of  an  equal  number 
by  a  special  action  on  the  case,  to  re-  of  other  shares,  there  would  seem  to 
cover  the  value  of  the  stock,  if  the  be  no  occasion  to  resort  to  the  extra- 
bank  have  unduly  refused  to  transfer  ordinary  remedy  of  mandamus.  The 
it.  There  is  no  need  of  the  extraordi-  damages  which  the  relator  might  re- 
nary  remedy  by  mandamus,  in  so  cover  in  an  action  at  common  law  for 
ordinary  a  case.  It  might  as  well  be  the  violation  of  his  rights  would  be 
required  in  every  case  where  trover  exactly  measured  by  the  sum  of  money 
would  lie.  It  is  not  a  matter  of* public  which  it  had  cost  him,  or  would  have 
concern  as  in  the  case  of  public  records  cost  him,  to  obtain  the  same  right  in 
and  documents;  and  there  cannot  be  another  way,  namely  by  purchase, 
any  necessity,  or  even  a  desire  of  pos-  That  is  to  say,  with  the  amount  in 
sessing  the  identical  shares  in  ques-  money  of  the  market  value  of  the 
tion.  By  recovering  the  market  value  shares  in  dispute  they  could  be  re- 
of  them,  at  the  time  of  the  demand,  placed." 

they  can  be  replaced.  This  is  not  the  Townes  v.  Nichols,  73  Me.  515, 
case  of  a  specific  and  favorite  chattel,  where  it  is  said :  "All  the  author- 
to  which  there  might  exist  the  fretium  ities  declare  that  the  remedy  by 
affectionis.  The  case  of  Rex  v.  Bank  mandamus  cannot  be  resorted  to 
of  England,  2  Doug.  524,  is  in  point,  in  a  case  like  this,  unless  the  legal 
and  this  remedy  in  that  case  was  de-  right  of  the  petitioner  to  the  pos- 
nied."  session  of  the  thing  sought  for  is 
In  Murray  v.  Stevens,  1 10  Mass.  96,  the  clear  and  unquestionable.  If  there  be 
court  said:  "The  writ  of  mandamus  is  doubt  as  to  what  his  legal  right  may 
not  a  writ  of  right,  and  is  only  to  be  be,  involving  the  necessity  of  litigation 
granted  at  the  discretion  of  the  court,  to  settle  it,  mandamus  must  be  with- 
The  question  must  always  be,  not  merely  held.    Mandamus  is  the  right  arm  of 
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may  be  compelled  by  mandamus.'  Where  this  is  the  rule,  a  de- 
mand by  letter  is  sufficient,  and  the  writ  may  issue  upon  non- 
compliance therewith.*  But  mandamus  will  not  be  granted  where 
the  relator  is  guilty  of  bad  faith,*  nor  where  the  certificates  have 
been  issued  to  another  whose  rights  would  be  prejudiced,*  unless 
indeed  the  applicant  shows  a  better  title,*  nor  even  where  the 
duty  to  register  is  prescribed  by  statute,  unless  the  applicant's 
right  to  possession  is  clear  and  unquestionable.® 

(5)  Liability  of  the  Corporation  for  Allowing  Wrongful  Reg- 
istry— (a)  Forged   Tranifen. — "  Forgery   can   confer   no    power   nor 

the  law.    Its  principal  office  is  not  to  156;  Stackpole  v,  Seymour,  127  Mass. 

inquire  and   investigate   but  to   com-  104;  Baker  t^.  Marshall,  15  Minn.  177; 

mand    and    execute.      It    is    not    de-  State  ?'.  Rombauer,  46  Mo.  155;  State 

signed   to  assume  a  part  in  ordinary  r.   St.   Louis   Paint  Mfg.  Co.,  21  Mo. 

law  suits  or  equitable  proceedings.     It  App.  526;  State  v,  Guerrero,  12  Nev. 

is  properly  called  into  requisition  in  105 ;  Ex  parte   Fireman's  Ins.  Co.,  6 

cases  where  the  law  has  been  settled.  Hill   (N.  Y.)  243;   People   v,  Parker 

or  in  cases  where  questions  of  law  or  Vein  Coal  Co.,  10  How.  Pr.  (N.  Y.) 

equity  cannot  properly  and  reasonably  543;  People  v.  Miller,  39  Hun  (N.  Y.) 

arise^    Its  very    nature   implies    that  557;   Curry  v,   Scott,  54  Pa.  St.  276; 

the    law,    although    plain    and   clear,  Birmingham   F.  Ins.  Co.  v.  Com.,  92 

fails  to  be  enforced  and  needs  assist-  Pa.  St.  72;  Wilkinson   v.   Providence 

ance."  Bank,  3  R.  I.  22 ;  Rex  v.  Bank  of  Eng- 

In  Freon  r.  Carriage  Co.,  42  Ohio  land,   2  Doug.  524;    Rex  v,   London 

St.  40;  51  Am.  Rep.  794,  Johnson  C.  J.,  Assurance  Co.,  i   D.  &  R.  510.    Also 

says:     "Under    our    statute     now    m  Burnsville  Turnpike  Co.  v.  State,  119 

force,  there   is  no  such  specific  duty  Ind.  382. 

imposed   as  to  transfers  of  shares  in  1.  Contrary  Authoritlei. — People  v. 

this  corporation,  but  a  general  author-  Goss,     etc.,    Mfg.    Co.,   99    111.    355; 

ity  is  given  to  manage  the  corporate  Green     Mount.,    etc..  Turnpike    Co. 

business  in  the  interest  of  all  the  stock-  v.   Bulla,   45    Ind.    i;    State   v.    First 

holders?    This  power  imposes  a  cor-  Nat.    Bank,    89    Ind.    302;    State    v, 

responding  duty  to  make  such  by-laws  Cherau,  etc.,  R.  Co.,  16  S.  Car.  524; 

and  to  keep  such  accounts  and  books  Crawford  t'.  Provincial  Ins.  Co.,  o  U. 

a?5  are  necessary    to  the   discharge  of  C.  C.  P.  263;  Goodwin  v,  Ottawa  R. 

tlie  duties  imposed.     If  transfer  books  Co.,  13  U.  C.  C.  P.  254;  Reg.  r.  Car- 

and   registers   of   stock   are  necessary  natic  R.  Co.,  L.  R.,  8  Q^  B.   299;  Nor- 

fur   this   purpose,  the   law   implies   a  ris  f.  Irish  Land  Co.,  8  £1.  &   Bl.  512; 

dLit y  to  keep  them,  but  we  cannot  say,  92  E.  C.  L.  511 ;  Ward  v.  South  Eastern 

1  Mat  it  is  a  duty  specially  enjoined  by  R.  Co.,  2  El.  &  El.  812;  Ex  parte  Sar- 

law,  but  rather  an  implied  duty  grow-  gant,  L.  R.,  17  Eq.  273. 

iiig  out  of  the  trust   relation,  which  In  People  v.   Crockett,  9  Cal.  112, 

the  officers  bear  to  the  stockholders,  the  supreme  court  affirms  it.  nisi  prius 

We  annex  some  of  the  many  decisions  order  granting  the  writ,  apparently  as 

in  support  of  our  conclusion  :     Rex  v.  a  matter  of  course,  and  without  discuss- 

Bank  of   England,  2  Doug.  524;  Reg.  ing  the  general  right  to  do  so. 

7'.  Mid.  Co.,  etc.,  R.  Co.,  9  L.  T.  R.,  N.  2.  State  v.  Mclver,  2  S.  Car.  25. 

S.   151 ;     Stackpole    zk    Seymour,  127  8.  Reg.  v.  Liverpool,  etc.,  R.  Co.,  21 

Mass.  104;  Birmingham    Fire  Ins.  Co.  L.  J.,  Q^B.  284. 

V.  Com.,  92  Pa.  St.  72;  Rex.  v,  London  4.  Bailey  v.  Strohecker,  38  Ga.  259; 

Assurance  Co.,  5  B.  &  Aid.  899;  7  E.  95   Am.  Dec.  88;   State  v.  First  Nat. 

V. .  L.  2(>^  ;  State  t/.  Peoples  Bldg.,  etc.,  Bank,  89  Ind.  302;  Durham  v.  Monu- 

As.soc.,43  ^  •  J-  ^*  389;  State  V,  Warren  mental  Silver  Min.  Co.,  9  Oregon  41. 

Foundry,  etc.,  Co.,   32  N.  J.  L.  439."  5.  Reg.  v.  Charwood  Forest  R.  Co., 

See  alsi)  Kimball  v.  Union  Water  Co.,  i  C.<&  E.  419. 

44  Cal.  173 ;  13  Am.  Rep.  157 ;  Tobey  v,  6.  Slemmons  v.  Thompson  (Oregon, 

Hakes,  54  Conn.  274;  Bank  of  Georgia  1892),   31    Pac.    Rep.    514.     Compare 

V.  Harrison,  66  Ga.  696;  Gray  v.  Port-  Bangor   Electric    Light,   etc.,   Co.  v, 

land   Bank,  3   Mass.  364 ;  3  Am.  Dec.  Robinson,  52  Fed.  Rep.  520. 
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transfer  any  rights/'^  and  where  a  coiporation  has  pennitted  the 
registry  of  a  forged  transfer,  it  must  make  reparation  to  the  real 
owner*  This  reparation  may  consist  either  in  restoring  the 
wronged  party  to  the  position  of  the  registered  stockholder  and 
paying  him  accrued  dividends,'  or  in  requiring  the  corporation  to 
procure  and  transfer  to  plaintiff  the  equivalent  of  his  shares,^  or 
in  rendering  an  alternative  decree  for  the  value  of  the  stock.* 
This  right  to  relief  is  not  forfeited  by  negligence  unless  it  be  such 
as  will  amount  to  an  estoppel.*  Thus,  the  owner's  remedy  is  not 
barred  by  the  negligence  of  his  guardian,'  nor  by  the  fact  that 

1.  Field,  J.,  in  Western  Union  Tel.  8.  Gray,  C.  J.,  in   Pratt  v.  Taunton 

Co.  t'.  Davenport,  97  U.  S.  369.  Copper  Co.,  123  Mass.  112;    25  Am. 

S.  "The  officers  of  the  company  are  Rep.  37,  says:  "It  is  quite  clear  that 
the  custodians  of  the  stock  books,  and  the  plaintiff  could  not  be  deprived  of 
it  is  their  duty  to  see  that  all  transfers  her  stock  without  consent  or  negli- 
of  shares  are  promptly  made,  either  gence  on  her  part,  and  that  the  power 
by  the  stockholders  themselves  or  per-  of  attorney  in  her  name  being  forged, 
sons  having  authority  from  them.  If  she  may  maintain  each  of  these  bills 
upon  the  presentation  of  a  certificate  to  compel  the  corporation  to  issue  a 
for  transfer  they  are  at  all  doubtful  of  certificate  to  her  for  her  shares,  and  to 
the  identity  of  the  party  offering  it  pay  her  the  dividends  thereon.  Ashby 
with  its  owner,  or  if  not  satisfied  with  v,  Blackwell,  2  Eden  399;  Ambl. 
the  genuineness  of  a  power  of  attor-  503;  Sloman  v.  Bank  of  England,  14 
ney  produced,  they  can  require  the  Sim.  475;  Midland  R.  Co.  v.  Taylor, 
identity  of  the  party  in  the  one  case,  8  H.  L.Cas.  751 ;  Pollock  v.  National 
and  the  genuineness  of  the  document  Bank,  7  N.  Y.  274;  57  Am.  Dec.  520; 
in  the  other,  to  be  satisfactorily  estab-  Sewall  t'.  Boston  Water  Power  Co.,  ± 
lished  before  allowing  the  transfer  to  Allen  (Mass.)  277;  81  Am.  Dec.  701." 
be  made.  In  either  case  they  must  See  also  Pratt  v,  Boston,  etc.,  R.  Co., 
act  upon  their  own  responsibility.  In  126  Mass.  443;  Johnston  v,  Renton,  L, 
many  instances  they  may  be  misled  R.,  9  Eq.  181 ;  Cottam  v.  Eastern 
without  any  fault  of  their  own,  just  as  Counties  R-  Co.,  i  J.  &  H.  243;  Davis 
themost  careful  person  may  sometimes  7'.  Bank  of  England,  2  Bing.  293; 
be  induced  to  purchase  property  from  9  E.  C.  L.  444;  Swan  v.  North  Brit- 
one  who  has  no  title,  and  who  may  ish  Australasian  Co.,  7  H.  &  N.603; 
perhaps  have  acquired  its  pK>s6es6ion  American  Tel.,  etc.,  Co.  v.  Day,  52  N. 
by  force  or  larceny.  Neither  the  ab-  Y.  Super.  Ct.  128;  Dalton  v.  Midland 
sence  of  blame  on  the  part  of  the  oflB-  R.  Co.,  12  C.  B.  458;  74  E.  C.  L.  457; 
cers  of  the  company  in  allowing  an  Baltimore  t'.  Ketchum,  57  Md.  23; 
unauthorized  transfer  of  stock,  nor  the  Coates  v.  S.  W.,  etc^  R.  Co.,  41  L.  T., 
good  faith  of  the  purchaser  of  stoien  N.  S.  553;  Blaisdeil  v.  Bohr,  68  Ga.  56; 
property,  will  avail  as  an  answer  to  the  Western  Union  Tel.  Co.  v.  Davenport, 
demand  of  the  true  owner.    The  great  97  U.  S.  369. 

principle  that  no  one  can  be  deprived  4.  Pratt  v,  Boston,  etc.,  R.  Co.,  126 

oi^  his  property  without  his  assent,  ex*  Mass.  443. 

cept  by  the  process  of  the  law,  requires  5,  Western  Union  Telegraph  Co.  v. 

in  the  case  mentioned  that  the  prop-  Davenport,  97   U.  S.  369;  Pollock  v. 

erty  wrongfully  transferred  or  stolen  Nat.  Bank,  7  N.  Y.  274 ;  57  Am.  Dec. 

should  be  restored  to  its  rightful  owner.  520. 

The  maintenance  of  that  principle  is  4.  Bank  of  Ireland  v,  Evans  Chari- 

eswntial  to  the  peace  and  safety  of  so-  ties,  5  H.  Lm  Cas.  ^. 

ciety,  and  the  insecurity  which  would  f.  Western  Union  Telegraph  Co.  v, 

follow  any  departure  trom  it  would  Davenport,  97  U.  S.  369,   where  the 

cause    far    greater    injury    than    any  court  says,  speaking  of  the  guardian : 

which  can  fall,  in  case  of  unlawful  ap-  "  The  negligence  alleged  consisted  in 

propriation  of    property,  upon  those  the  fact  that  she  intrusted  her  brother 

•who  have  been  misled  or  defrauded."  with  the  key  to  the  box  in  which  they 

Western  Union  Tel.  Co.  v.  Davenport,  were  deposited,  when  she  knew  that  he 

97  U.  S«  371.  was  insolvent,  and  that  he  had  used, 
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some  only  of  the  shares  specified  in  the  certificate  were  indorsed 
on  the  back,*  or  that  the  owner  delayed  sufficiently  long  to  per- 
mit the  escape  of  the  forger,*  or  that  by  his  giving  a  wrong  ad- 
dress, a  letter  of  inquiry  failed  to  reach  him,*  or,  that  the  owner, 
a  corporation,  intrusted  its  seal  to  the  secretary  who  was  respon- 
sible for  the  transfer.*  The  transferee  of  a  forged  certificate, 
requiring  on  its  face  the  surrender  of  the  certificate,  cannot  recover 
from  the  corporation,  if  no  such  surrender  has  been  made.^  The 
corporation  only,  but  not  the  transferee  of  the  forged  certificate, 
is  a  necessary  party,®  though  it  has  been  held  that  the  latter  may 
be  joined.'  The  corporation  cannot  maintain  an  independent 
suit  and  enjoin  the  stockholder  s  action,®  nor  in  England  can  it 
take  advantage  of  the  interpleader  act.®  Equity  has  concurrent 
jurisdiction  with  law  in  granting  the  relief,*"  and  the  Statute  of 
Limitations  runs  only  from  the  denial  of  liability  by  the  corpora- 
tion.** 

(b)  TruufMi  in  Breaoh  of  Tnut. — Where  transfers  are  required  to  be 
made  upon  the  corporate  books,  the  company  may  be  liable  for 
allowing  registration  of  sales  in  violation  of  a  trust  of  which  the 
company  is  chargeable  with  notice,  express  or  implied.**    Thus, 

without  her  authority,  funds  received  ern  Union  Telegraph  Co.  v.  Davenport, 

bj  him  on  a  previous  sale  of  a  portion  97  U.  S.  369 ;  Dalton  v.  Midland  R. 

of  her  property;    and  the  further  fact,  Co.,    12   C.  B.  458;   74  £.  C.  L.  457; 

that  when,  in  the  summer  of   1871,  be-  Duncan  v.  Luntlej,  a  M.  &  G.  30,   3 

fore  leaving  for  Europe,  she  sent  for  H.  &  T.  78;  Taylor  v.  Midland  R.  Co^ 

the  box,  she  returned  it  to  the  bank  28  Beav.  287;  8  H.  L.  Cas.  751.    See 

without  examining  its  contents.    .    .    .  also  BaltinK)re  v.  Ketchum,  57  Md.  23; 

There  is  no   circumstance  here  upon  Barton  v.  London,  etc.,  R.  Co.,  59  L.  T. 

which  an  estoppel  against  the  plain-  Rep.  122. 

tiffs  can  be  raised.    To  create  an  es-  7.  Blaisdell  v,  Bohr,  68  Ga.  56. 

toppel  against  them,  there  must  have  S.  American  Tel.,  etc.,  Co.  v.  Day, 

been  some  act  or  declaration  indicat-  52  N.  Y.  Super.  Ct.  28. 

ing  an  authorization  of  the  use  of  their  9.  Dalton  v.  Midland  R.  Co.,  12  C. 

names,   by  which    the  company    was  B.  458 ;  74  £.  C.  L.  457. 

misled,  or  a   subsequent   approval  of  10.  Blaisdell  v.  Bohr,  68  Ga.  56. 

their  use  by  acceptance   of  the  mon-  11.  Barton  v.  North,  etc.,  R.  Co.,  58 

eys   received,  with  knowledge  of   the  L.  T.  Rep.  549. 

transfer."  la.  Tafft  v,  Presidio,  etc.,  R.  Co.,  84 

1.  Sewall  v.  Boston  WaterPower  Co.,  Cal.  131;  30  Am.  &  £ng.  Corp.  Cas. 
4  Allen  (Mass.)  277;  81  Am.  Dec.  701.  625;  Woodhouse  v.  Crescent  Mut.  Ins. 

2.  Davis  V.  Bank  of  England,  2  Bing.  Co.,  35  La.  Ann.  238;  Albert  v.  Balti- 
393;  9  E.  C.  L.  444.  more    Sav.    Bank,    i    Md.    Ch.    407; 

3.  Johnston  v.  Ren  ton,  L.  R.,  9  Eq.  Farmers',  etc..  Bank  v.  Wayman,  5 
181,  where,  however,  costs  were  ad-  Gill.  (Md.)  336;  Stewart  v.  Firemen's 
judged  againt  the  stockholder.  Ins.  Co.,  53  Md.  564;  Marbury  v.  Ehlen 

4.  Merchants',  etc.  v.  Bank  of  Eng-  (Md.  1S90),  30  Am.  &  Eng.  Corp.  Cas. 
land,  56  L.  T.  665.  i;    Atkinson    v.    Atkinson,    8    Allen 

5.  Moores  v.  Citizens'  Nat.  Bank,  (Mass.)  15;  Shaw  i;.  Spencer,  100  Mass. 
Ill  U.  S.  156.  382;  I  Am.  Rep.  115;  Loring  v.  Salis- 

€.  Pratt  V.  Boston,  etc.,  R.  Co.,  126  bury  Mills,   125  Mass.   138;  Fisher  v, 

Mass.    443,   citing-   Pratt   v,  Taunton  Brown,  104  Mass.  259;  6  Am.  Rep.  235; 

Copper  Co.,   123  Mass.   no;  25   Am.  Holden  r.  New  York,  etc..  Bank,  72  N. 

Rep.  37;  Machinists'   Bank  v.    Field,  Y.    286;    Bayard    v.    Farmers',    etc., 

126    Mass.   345  ;     Salisbury    Mills    v.  Bank,  52  Pa.  St.  232 ;  Bohlen's  Estate, 

Townsend,   109  Mass.  115;  Loring  v.  75  Pa.  St.  312;  Peck  v.  Bank  of  A mer- 

Salifibury  Mills,  125  Maas.  138;  West-  ica,  16  R.  i;  710;  30  Am.  &  Eng.  Corp. 
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Cas.  90;  Magwood  v.  Railroad  Bank,  make  a  transfer  to  do  what  he  pro- 
5S.  Car.  379;  Chapman  r.  Charleston,  poses.  Generally,  sufficient  evidence 
28  S.  Car.  373:  19  Am.  &  Eng.  Corp.  of  such  right  is  found  in  the  possession 
Cas.  396;  Covington  v.  Anderson,  16  of  legal  title  to  the  stock.  Yet  it  is 
Lea  (Tenn.)  310;  Caulkinsr.  Memphis  well  settled  that  it  is  not  in  all  cases 
Gas  Light  Co.,  85  Tenn.  683;  19  Am.  sufficient,  notwithstanding  that  the 
&  Eng.  Corp.  Cas.  400;  Porter  r.  Bank  true  equitable  ownership  may  be  in 
of  Rutland,  19  Vt.  410;  Lowry  v.  some  other  than  the  holder  of  the  legal 
Commercial,  etc.,  Bank,  Taney's  Dec.  right,  and  a  transfer  may  be  a  gross 
(U.  S.)  310 ;  Mechanics'  Bank  r.  Seton,  wrong  to  such  an  equitable  owner.  To 
I  Pet.  (U.  S.)  299;  Duncan  v.  Jaudon,  that  wrong  the  corporation  or  keepers 
15  Wall.  (U.  S.)  165;  Barton  v.  Lon-  of  the  register  make  themselves  par- 
don, etc.,  R.  Co.,  24  Qi  B.  Div.  77;  30  ties,  if,  with  knowledge  that  there  is 
Am.  &  Eng.  Corp.  Cas.  14;  Hill  v,  no  equitable  right  to  transfer,  they 
Simpson,  7  Ves.  166.  permit  it    to    be  done."      Bayard  v, 

"  Corporations  stand  upon  the  foot-  Farmers',  etc..  Bank,  52  Pa.  St.  235. 
ing  of  trustees,  in  relation  to  their  In  Tafft  f.  Presidio,  etc.,  R.  Co..  84 
stockholders,  for  the  protection  of  their  Cal.  131 ;  30  Am.  &  Eng.  Corp.  Cas. 
interests.  Being  custodians  of  the  pri-  625,  plaintiff  had  executed  a  very  com- 
mary  evidence  of  title  to  the  stock,  prehensive  power  of  attorney,  author- 
they  are  held  to  the  exercise  of  reason-  izing  another  to  dispose  of  and  deal  in 
able  care  and  diligence  in  its  preserva-  shares  of  stock  in  the  defendant  com- 
tion.  Their  safety,  therefore,  requires  pany.  The  party  to  whom  the  power 
them,  before  permitting  a  transfer,  to  was' given  secured  from  the  secretary  a 
be  satisfied  of  the  authority  of  the  per-  transfer  of  the  stock  to  himself  in  his 
son  to  make  it.  Hence  they  are  enti-  own  name.  The  court  held  that  the 
tied  to  require  the  production  of  company  was  liable  to  the  real  owner 
satisfactory  evidence  of  such  authority,  for  conversion  of  the  shares,  saying: 
and  though,  generally,  the  posse.ssion  "After  a  careful  inspection  of  the 
of  the  legal  title  is  sufficient  evidence  power  of  attorney  we  are  unable  to 
thereof,  it  is  not  always  so,  since  the  discover  any  clause  which  even  con- 
real  equitable  ownership  may  be  in  structively  authorized  Bowman  to  con- 
some  other  than  the  holder  of  the  legal  vert  the  shares  of  his  principal  into 
right;  and  this  is  especially  true  of  an  shares  of  his  own.  And  that  is  pre- 
executor,  for  it  not  infrequently  hap-  cisely  what  he  did  by  the  assistance  of 
pens  that,  under  the  provisions  of  the  the  appellant,  without  which  he  could 
will,  others  are  equitably  interested  in  not  have  converted  them.  Appellant 
the  stock.  An  unauthorized  transfer,  invokes  the  familiar  rule  *  that  where 
therefore,  may  work  a  serious  wrong  one  of  two  innocent  persons  must  suf- 
to  the  equitable  owner;  and  if  the  fer,  the  loss  shall  fall  on  him  who  has 
corporation  allows  it  to  be  made  with  afforded  the  opportunity  for  the  same.* 
notice  of  the  want  of  authority,  or  if  But  it  was  the  appellant  in  this  case 
put  upon  inquiry,  without  proper  in-  who  afforded  the  agent  an  opportunity 
vestigation  into  the  authority,  it  be-  to  inflict  loss  upon  his  principal,  and 
comes  a  party  to  the  wrong."  Peck  v.  also  aided  him  in  inflicting  it.  As  was 
Bank  of  America,  16  R.  L  710;  30  Am.  said  in  Bayard  x\  Farmers',  etc..  Bank, 
&  Eng.  Corp.  Cas.  12.  52  Pa.  St.  235  :    *  With  them   (the  cor- 

"That  a  bank  or  other  corporation,  poration)  was  the  registry,  and  trans- 
and  also  these  defendants,  are  trustees  fers  could  be  made  only  with  their  con- 
to  a  certain  extent  for  stockholders —  sent,  by  the  surrender  of  the  certifi- 
that  is,  for  the  protection  of  individual  cates  and  the  issue  of  new  ones.'  We 
interests  —  cannot  be  denied.  They  think  it  clear  that  a  transfer  not  made 
are  alike  trustees  of  the  property  and  by  the  party  transferring,  or  some 
of  the  title  of  each  owner.  They  have  agent  duly  authorized,  can  have  no  ef- 
in  their  keeping  the  primary  evidence  feet.  And  we  think  in  this  case  the 
of  title,  and  they  are  justly  held  to  transfer  was  not  made  by  the  owner  of 
proper  diligence  and  care  in  its  pres-  the  stock,  or  by  an  agent  duly  autho- 
ervation.  From  this  it  results  that  rized  to  make  it  as  it  was  made,  and, 
they  may  rightfully  demand  evidence  as  respondent  was  divested  of  her 
of  authority  to  make  a  transfer  before  property  by  the  unauthorized  act  of 
they  permit  it  to  be  made.  Their  own  appellant,  it  must  be  held  responsible 
safety  requires  that  they  be  satisfied  of  to  her  for  the  damage  she  has  suffered 
the  right  of  the  person  proposing  to  in  consequence  of  such  wrongful  act.** 
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the  registration  of  a  transfer  by  only  one  of  two  trustees,  though 
that  one  has  a  power  of  attorney  from  the  other,^  or  of  stock 
held  in  trust  for  2ifeme  sole^  to  take  effect  upon  her  marriage,*  will 
be  sufficient  to  incur  the  liability.  But  a  corporation  is  not 
liable  for  a  transfer  in  breach  of  trust  by  the  apparent  and  regis- 
tered owner,  unless  it  has  notice  thereof  and  its  act  directly  con- 
tributes to  loss  of  the  stock  by  the  cestui  que  trust?  The  remedy 
in  states  retaining  the  old  procedure  is  in  equity,*  and  the  court 
may  decree  a  purchase  by  the  corporation  for  the  beneficiary  of 
an  amount  of  stock  equivalent  to  that  wrongfully  transferred.^ 
A  cestui  que  trust  does  not  lose  his  right  to  present  relief  by  hav- 
ing waived  former  breaches  of  trust,*  but  he  must  show  diligence 
in  seeking  his  remedy.'''  The  action  may  be  brought  against  the 
corporation  alone  without  joining  the  purchaser  or  his  trans- 
ferees.® 

(o)  Tranifen  Withont  Barrender  of  Certificate. — The  American  authori- 
ties hold  it  to  be  the  duty  of  the  corporation  to  require  the  sur- 
render of  the  transferee's  certificates  before  permitting  registry, 
and  that  a  failure  to  insist  upon  this  requirement  will  render  the 
company  liable  to  a  bona  fide  purchaser  of  the  outstanding  cer- 
tificate.®    This  rule  imposes  no  real  hardship  on  the  corporation, 

1.  Bohlen's  Estate,  75  Pa.  St.  304,  Copper  Co.,  123  Mass.  no;  25  Am. 
decided  on  the  principle  that  the  trus-  Rep.  37 ;  Pennsylvania  R.  Co.'s  Ap- 
tee's  power  could  not  be  delegated.  peal,  86  Pa.  St.   80 ;   Loring  v,   Frue, 

2.  Magwood  7^  Railroad  Bank,  5  S.  104  U.  S.  223 ;  Salisbury  Mills  v.  Town- 
Car.  379.  send,  109  Mass.  115.'* 

8.  Smith  V,  Nashville,  etc.,  R.  Co.,  9.  "  We  think,  that  by  thus  makine^ 

91  Tenn.  221;  citing  Lowell,  Transfer  stocks  transferable  by  mere  delivery  of 

of  Stock,  ^153.  the  certificate,  the  law  has  intended  to 

4.  Loring  v,  Salisbury  Mills,  125  interdict corporationsfrom transferring 
Mass.  138.  stocks  on  their  books  except  upon  sur- 

5.  Bohlen's  Estate,  75  Pa.  St.  318.  render  of  the  certificate,  or  upon  proof 

6.  Loring  v,  Salisbury  Mills,  125  of  its  loss  or  destruction.  These  cer- 
Mass.  138;  holding  also  that  a  judg-  tificates  of  stock  have  become  such 
ment  against  the  trustee  will  not  bar  a  important  factors  in  trade  and  credit 
suit  against  the  company,  except  in  so  that  the  law  has  intended  to  surround 
far  as  satisfaction  has  been  obtained.  those  who   take  them  with  the   safe- 

7.  Albert  t'.  Baltimore  Sav.  Bank,  i  guards  it  accords  to  the  holders  of  the 
Md.  Ch.  407;  2  Md.  158.  other  great  agencies  of    commerce— 

8.  St.  Romes  v.  Levee  Colton  Press  bills,  notes,  bills  of  lading,  etc."  Fact- 
Co.,  127  U.  S.  614;  21  Am.  &  Eng.  ors,' etc.,  Ins.  Co.  i\  Marine,  etc.,  Co., 
Corp.  Cas.  507,  where  Bradley,  J.,  says  :  31  La.  Ann.  149. 

•*  If  a  corporation  has  by  negligence  "  In  this  state  of  the  case  Lanier  and 
cancelled  a  person's  stock,  and  issued  Handy  made  their  purchase  of  Cul- 
certificates  therefor  to  a  third  party  ver.  They  bought  for  value,  without 
who  has  purchased  it  from  one  not  au-  knowledge  of  any  adverse  claim,  in 
thorized  to  sell  it,  is  the  true  owner  full  faith  that  the  bapk  would  observe 
bound  to  pursue  such  purchaser,  or  its  engagements,  and  pursued  in  all 
may  he  directly  call  upon  the  corpora-  respects  the  directions  given  in  the 
tion  to  do  him  right  and  justice  by  re-  certificates.  They  were  not  told  to 
placing  his  stock,  or  paying  him  for  its  give  notice  to  the  bank  of  their 
value  ?  The  weight  of  authority  would  purchase,  nor  was  there  any  necess- 
seem  to  favor  the  latter  alternative,  ity  for  notice,  because,  by  the  rules 
See  Western  Union  Tel.  Co.  t\  Daven-  of  the  bank.  Culver  could  not.  trans- 
port, 97  U.  S,  369;  Loring  t;.  Salisbury  fer  the  stock  in  the  absence  of  the 
Mills,  125  Mass.  138;  Pratt  xf.  Taunton  certificates,   and   these   they    had    in 
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mice  it  may  protect  itself  by  refusing  registry  without  the  pro* 
duction  of  certificates.*  Even  where  the  new  certificates  are 
issued  upon  apparently  satisfactory  evidence  of  loss  of  the  orig- 
inals, the  corporation  is  not  relieved  from  liability  *  though  it 
will  not  be  compelled  to  pay  accrued  dividends  to  the  plaintiff  • 


their  possession.  It  is  therefore  clear, 
in  making  their  purchase  of  Culver, 
that  they  had  a  right  to  rely  on  the 
certificates  as  securing  to  them  the 
stock  which  they  represented.  And  it 
is  equally  clear  that  the  bank,  in  allow- 
ing this  stock  to  be  transferred  to 
other  parties  while     the    certificates 


In  Cushman  v,  Thayer  Mfg.  Co.,  76 
N.  Y.  371 ;  32  Am.  Rep.  315,  it  is  said: 
*^Any  act  suffered  by  the  corporation 
that  invested  a  third  party  with  the 
ownership  of  the  shares,  without  due 
production  and  surrender  of  the  certifi- 
cate, rendered  it  liable  to  the  owner; 
and  it  was  its  duty  to  resist  any  trans- 


were  outstanding  in  the  hands  of  bona  fer  in  the  books  without  such  produo> 

fde  holders,  was  guilty  of  a  breach  of  tion  and   surrender  ;'*  citing-  Smith  v. 

corporate    duty,   and  as  its    conduct  American   Coal   Co.,  7  Lans.  (N.  Y.) 

operated  to  the   injury  of  Lanier  and  317;  New  York,  etc.,  R.  Co.  t7.  Schuy- 

Handy,  an    action  will   lie  in  their  be-  ler,  34  N.  Y.  83.     See  also  Strange  r. 

half  to  obtain  satisfaction  for  the   in-  Houston,   etc.,   R.    Co.,   53  Tex.  162; 

fury."     First   Nat.  Bank  v.  Lanier,  1 1  Smith  r.  Crescent  City,  etc.,  Co.,  30 

Wall.  ( U.  S.)  378.  La.    Ann.  1378.    Compare  Comeau  v. 

"  The  m«aning  of  the  certificate  was,  Guild  Farm  Oil  Co.,  3  Daly  (N.  Y.) 

that  the  company  gave  to  some  one  an  218. 

assurance — ist,  that  the  person  named  The  holder  of  the  outstanding  cer^ 

in  it  as  a   stockholder,  was  such;  2d,  tificate  may  compel  a  cancellation  of 

that  on  the  surrender  of  the  certificate  the    registry.     Lee    v.   Citizens'  Nat. 


the  stock  mentioned  in  it  was  transfer- 
able on  their  books;  3d,  that  no  trans- 
fer would  be  allowed  without  the  sur- 
render of  the  certificate — in  effect  that 


Bank,  2  Cin.  Super.  Ct.  298. 

The  rule  stated  in  the  text  seems 
never  to  have  been  declared  in  Eng^ 
land.    In   Shropshire  Union  R«  etc.. 


the  party  named  in  the  cei-tificate,  or  Co.  v.  Reg.,  L.  R.,  7  H.  L.  496,  the 

the  holder  of  it  under  authority  from  court    says    obiter^  that  the    question 

such  party,   had  the   possession    and  of    permitting  transfers    without    the 

control  of  the  stock  therein  expressed,  surrender  of  the  certificates  is  ''entirely 

The   issuing  of  such   assurances  was  a  within  the  discretion  of  the  directors, 

lawful   and    proper    exercise   of    the  They  were  not  bound  to  permit  a  trans- 

powera  given    by  the  charter ;  it  was  fer,  without  the  production  of  the  cer- 

beneficial  to  the   stockholders,  not   as  tificate ;  but  though  not  bound  to  per- 

g^ving  them    proof   of     title    (which  mit  a  transfer,  I  apprehend  they  would 

would  always  appear  on  the   corpora-  not  be  in  any  way  answerable  if  the 


tion  books),  but  as  giving  proof  to 
others  of  their  title,  of  the  transfer- 
ability of  the  stock,  and  of  the  control 
which  the  possession  of  the  certificate 
conferred."  Bridgeport  Bank  v.  New 
York,  etc.,  R.  Co.,  30  Conn.  246. 

*'  It  cannot  now  be  denied,  that  if  a 
corporation  having  power  to  issue 
stock  certificates  does  in  fact  issue  such 
certificate,  in  which  it  affirms  that  a 
designated  person  is  entitled  to  a  cer- 
tain number  of  shares  of  stock,  it  there- 
by holds  out  to  persons  who  may  deal 
in  good  faith  with  the  person  named  in 
the  certificate,  that  he  is  an  owner  and 
has  capacity  to  transfer  the  shares. 
This  proposition  does  not  rest  on  any 


transfer  should  be  in  any  case  made 
without  the  production  of  the  certifi- 
cates of  the  shares."  But  see  Hart  v, 
Frontino,  etc.,  Gold  Min.  Co.,  L.  R^  5 
Ex.  hi;  Soci(ft6  G^n^ralez*.  Tramways 
Union  Co.,  14  Q^  B.  Div.  424, 

1.  State  T'.  New  Orleans,  etc.,  R.  Co., 
30  La.  Ann.  308;  National  Bank  r. 
Lake  Shore,  etc.,  R.  Co.,  21  Ohio  St. 
221 ;  and  see  generally  cases  in  preced- 
ing note. 

2.  Brisbane  t'.  Delaware,  etc.,  R. 
Co.,  94  N.  Y.  204;  Cleveland,  etc.,  R. 
Co.  x>.  Robbins,  35  Ohio  St.  483.  In 
the  latter  case  there  was  even  a  by- 
law providing  for  the  issue  of  new  cer- 
tificates upon  proving  loss  of  the  old 


view  of   the  negotiability  of  stock  but  ones  and  indemnifying  the  company. 
CD  general  principles  appertaining  to        3.  Brisbane    v,   Delaware,    etc.,    R. 

the  law  of  estoppel."  Holbrooke.  New  Co.,  94  N.  Y.  204;  Cleveland,  etc.,  R. 

Jersey  Zinc  Co.,  57  N.  Y.  622.  Co.  t;.  Robbins,  35  Ohio  St.  483. 
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The  rule  does  not  obtain  where  no  certificates  have  been  issued,* 
and  in  the  absence  of  fraud  or  collusion,  the  corporation,  by 
merely  permitting  registry,  does  not  guarantee  the  vendor's  title.* 
Permitting  registry  in  other  than  the  prescribed  modes  is  a  breach 
of  contract  and  not  a  tort.* 

4.  Particular  Forms  of  Transfer — a.  Sales — (i)  Form  and  Va- 
lidity of  the  Contract  of  Sa/e.—{See  also  FRAUDULENT  Sales, 
vol.  8,  p.  786;  Gambling  Contracts,  vol.  8,  p.  992;  Illegal 
Contracts,  vol.  9,  p.  879;  Illegal  Sales,  vol.  9,  p.  923; 
Stock  Brokers,  vol.  23,  p.  699.) 

The  general  operation  of  the  Statute  of  Frauds,  as  relating  to 
stock,  has  been  discussed  above.*  An  oral  contract  for  the  sale 
of  shares,  if  part  payment  is  made  subsequently,^  is  not  avoided 
by  the  statute.  A  contract  to  purchase  stock  in  a  company  not 
yet  formed,  is  not  within  the  provisions  of  the  statute,®  nor  is  an 
agreement  by  the  seller  to  repurchase.''  Neither  an  immediate 
delivery  of  certificates,  nor  a  stipulated  time  therefor  is  essential.® 
The  /ex  loci  of  the  sale  has  been  held  to  be  that  of  the  state 

1.  First  Nat.  Bank  v,  Gifford,  47  in  a  corporation  about  to  be  formed, 
Iowa  575.  said :  "  It   has    been   decided   by   this 

2.  Central  R.,  etc.,  Co.  v.  Ward,  37  .  court  that  shares  in  a  corporation  are 
Ga.  515.  See  also  Bishop  v.  Balkis  *  goods,  wares  and  merchandise,' with- 
Consolidated  Co..  25  C^^  B.  Div.  77;  30  in  the  Statute  of  Frauds.  Tisdale  7;. 
Am.  &  Eng.  Corp.  Cas.  38.  Harris.  20  Pick.  (Ma^^s.)  9;  Baldwin  v. 

3.  Chapmant;.  Charleston,  28  S.  Car.  Williams,  3  Met.  (Mass.)  365.  There 
373;  19  Am.  &  Eng.  Corp.  Cas.  396.  is   some   conflict  in    the   decisions   of 

4.  See  supra,  this  title,  Statute  of  other  courts  upon  this  point  ^'see  Som- 
Frauds  as  Pertaining  to  Shares,  erby  v,  Buntin.  iiS  Mass.  279),  but  we 

5.  Thompson  x\  Alger,  13  Met.  do  not  feel  called  upon  to  overrule  the 
(Mass.)  428.  two  decisions  above  cited.     As  the  de- 

6.  Gadsden  x\  Lance,  i  McMull.  Eq.  fendant's  contract  in  this  case  was  not 
(S.  Car.)  87;  37  Am.  Dec.  548.  in    writing,  we   see   no   ground    upon 

"We   think  the  agreement  thus  set  which   any  action   can  be   maintained 

forth    in    the    declaration,    by   which  upon   it,  without  violating  the  Statute 

Green  was  to  find  a  man  to  take  stock  of  Frauds.  Gen.  Sts.,  ch.  105,  §  ^.     The 

to  be  thereafter  created  in  a  company  fact  that  the  plaintiflF  was  induced  to 

thereafter  to  be  organized  through  the  become  one  of  the  stockholders  bv  the 

means  contemplated,  and  which  stock  defendant's  promise  that  he  would  at 

as  it  originated  should    stand  in  the  some  future  time  buy  the  stock  of  the 

name  of    Brookins,  was  not  an  agree-  plaintiff   at  a   specific  price,  does   not 

ment    on    the   part   of   Green   to   buy  change  the  essential   character  of   the 

goods,  wares  and  merchandise,  within  transaction." 

the  meaning  of  the  statute  in  question.         7.  Thorndike  v.  Locke,  98  Mass.  340; 

This  arrangement  did  not  in  strictness  Fitzpatrick  r.  Woodruff.  96  N.  Y.561; 

provide  for  a  sale  of   the  anticipated  Meyer  r.  Blair,  log  N.   Y.600:    Bank 

stock.    In  substance  it  was  an  arrange-  of  Lyons  r.  Demmon,  Hill  &  D.  Supp.- 

ment  by  which,  if  Brookins  would  em-  (N.   Y.)  398;    Fay  7'.  Wheeler,  44  Vt. 

bark  in  the  enterprise.  Green  under-  292;  Morgan  t*.  Struthers,  131  U.  S.  246. 
took  to  procure  someone  to  be  substi-         8.  Bruce  7-.  Smith,  44  Ind.  i,  where 

tuted  in  Brookins'   place  as   a   share-  the  court  says :     "The  performance  of 

holder  and  member  of  the  company,  if  a   contract,  or  the  tender  of   perform- 

Brookins  so  desired."  Green  v.  Brook-  ance,  is  no  part  of  the  contract.     The 

ins,  23  Mich.  54;  9  Am.  Rep.  74.  making  of  a  contract  is  one  thing,  but 

But    in    Boardman    v.   Cutter,    128  the  performance  thereof,  or  the  tender 

Mass.   388.  the   court,  in   construing  a  of   performance,  is  another  and  quite 

contingent  contract  to  purchase  stock  different  thing.    The  contract  set  up 
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where  the  certificates  are  delivered  and  not  that  where  the  con- 
tract is  formed.'  In  the  notes  will  be  found  various  other 
instances  illustrating  the  principles  which  govern  the  validity  and 
enforcement  of  sales  of  stock.* 

in  the  paragraph  in  question  is  an  ex-  istence  to,  or  is  regulated  by  peculiar 

traordinary  one,  by  'w-hich  the  plain-  local  laws,  must  be  made  and   carried 

tiff  agreed  to  sell  to  the  defendant  the  into  execution  according  to  those  laws, 

shares    of    stock,    and   the  defendant  They  constitute  exceptions  to  the  rule 

agreed  to  pay  him  therefor  the  sum  of  requiring  the  validity  of  contracts  re- 

$2,500.     No  time  was  fixed  for  the  per-  specting  most  sorts  of  personal  prop- 

formance;  the  law  will   imply,  there-  erty  to  be  determined  by  the  lex  domt- 

fore,  that  it  was  to  be  performed   im-  ct'lti  or  the  lex  loci  contractus^  as  the 

mediately,  or  perhaps  within  a  reason-  case  may  require.     (Story,  Conflict  of 

able  time.     Had   a    future   day    been  Laws,  ^  3S3.)     It  is  obvious  that  there 

agreed   upon   for  the   performance  of  may  be  peculiar  reasons,  and  to  which 

the  contract  on  each  side,  there  could  the  law  will  give  heed,  why  the  stock 

have  been  no  doubt  as  to  its  validity,  of  a  mining  corporation  should  be  as- 

or  the  right  of  either  party  to  enforce  signed  in  a  certain  mode,  as  by  an  in- 

it,  he  having  done  all  he  was  required  strument  in   writing,  or    by   transfer 

to  do  on  his  part.  The  fact  that  no  time  upon  the  books  of  the  corporation,  or 

was  agreed  upon  for  performance  does  in  any  other  mode  prescribed  by  the 

not  change  the  character  of  the  con-  local  law." 

tract.  The  contract  did  not  pass  any  2.  Sales — Validity,  etc. — Inatancea. — 
title  to  the  stock,  but  it  was,  neverthe-  A  sale,  where  the  consideration  was  to 
less,  a  valid  contract  and  one  which  be  paid  out  of  the  net  earnings  of  the 
either  party  can  enforce,  he  having  stock,  and  a  note  was  given  in  pay- 
been  in  no  default  himself."  Compare  ment,  conditioned  that  the  principal 
Kerchuer  v.  Gettys,  18  S.  Car.  521 ;  should  become  due  if  the  installments 
Cheale  v,  Kenward.  3  De  G.  &  J.  27.  were  not  regularly  paid,  held  to  be 

A   contract  for  the    sale   of    stock  valid.     Dean  v.  Nelson,  10  Wall.  (U. 

"payable    and   deliverable   at  seller's  S.)  158. 

option,  in  this  year,  with   interest  at  A  contract  to  furnish  another  with 

the  rate  of  six  per  cent,  per  annum*^  money   to  buy  stock  in  a  corporation 

effects  a  sale  in  prcesenti^  the  vendor  formed  to  monopolize  trade,  is  void, 

becoming  a  quasi  trustee  for  the  pur-  Richardson  v.  Buhl,  77  Mich.  632;  27 

chaser,  who  is  entitled  to  all  dividends  Am.  &  Eng.  Corp.  Cas.  256. 

thereafter  accruing.    Currie  v.  White,  The  right  of  a  stockholder  to  sell 

45  N.  Y.  822.    But  see  Kelley  v.  Upton,  and  pass  the  legal   title  ceases    upon 

5  Duer  (N.  Y.)  336.  dissolution;    if    sold    thereafter,   pur- 

An  option  to   purchase  stock  with-  chaser  takes  it  subject  to   all  claims 

in  three  years  is  enforcible.    Seddon  t^.  against    the    original    stockholder  in 

Rosenbaum,  85  Va.  928.     See  Park  v,  favor   of    the   corporation.    James   i'. 

Whitney,  148  Mass.  278.  Woodruff.  10  Paige  (N.  Y.)  541 ;  af- 

1.  Don  V.  Gould,  etc..  Silver  Min.  firmed,  2  Den.  (N.  Y.)  574. 
Co.,  31  Cal.  629,  where  the  court  says  :  Where  the  price  was  par  value  with 
**  The  legality  and  sufficiency  of  the  a  pro  rata  proportion  of  an  antic- 
sale  and  assignment  of  the  stock  to  the  ipated  dividend,  it  was  held  that  the 
purchaser  must  also  be  ascertained  by  purchaser  could  recover  back  that  por- 
the  provisions  of  the  laws  of  this  state,  tion  of  the  price  paid  in  anticipation  of 
'for  the  sale  was  not  complete  as  be-  the  dividend,  upon  the  event  proving 
tween  the  parties  until  the  certificates  that  no  dividend  had  been  earned, 
were  delivered  to  the  purchaser,  and  Riggs  t;.  Tayloe,  2  Cranch  (C.  C.)  687. 
that  act  was  performed  in  this  state.  Where  permission  is  given  by  an 
There  is  a  further  reason  for  interpret-  agent  to  enter  upon  the  corporate 
ing  the  contract  by  the  lex  ret  sites  books  a  transfer  of  reputed  stock,  no 
already  alluded  to  in  discussing  ques-  new  certificate  being  given,  does, not 
tions  relating  to  the  gift.  Contracts  amount  to  a  representation  by  him 
respecting  public  funds  or  stock,  bank  that  the  person  making  the  entry  owned 
stock  and  other  property  of  that  in-  any  genuine  stock.  Henning  x\  New 
corporeal  character  which  owes  its  ex-  York,  etc.,  R.  Co.,  9  Bosw.  (N.  Y.)  283. 
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Where  tfa«re  is  neither  fraud  nor  for  against   the  vendor's  administra- 

warranty  in  the  sale  of  stock,  which,  tor.     Rose  v,  Foord,  96  Cal.  152. 

at  the  time,  is  apparently  paid  up,  but  A  signed  and  delivered  to  B  a  paper 

is  found  to  be  in  arrears,  owing  to  a  reciting  that  A  held  certain  stock  sold 

subsequent  resolution  of  the  directors,  to  B,  and  which,  though  standing  in 

the  transferee  cannot  recover  from  the  A's  name  belonged  to  B,  subject  to  a 

seller  the  unpaid  amount.     Cunning-  payment    of  $8,000  with   interest    at 

ham  V.  Spier,  13  Johns.  (N.  Y.)  392.  same  rate,  and  from  same  date  as  in- 

No  such  confidential  or  fiduciary  rela-  terest  on  A's  purchase  of  C's  stock.  It 
tion  exists  between  the  officers  of  a  cor-  was  held,  that  this  was  an  executed 
poration  and  the  stockholders,  as  will  contract,  by  which  the  ownership  of 
enable  a  stockholder  to  rescind  a  sale  the  stock  passed  to  B,  with  a  reserva- 
of  his  stock  to  the  secretary  where  the  tion  of  title,  simply  as  security  for  the 
latter,  at  the  time  of  his  purchase,  dis-  purchase  money,  feeardsley  v.  Beards- 
closes  all  the  information  he  has,  and  ley.  138  U.  S.  262. 
conceals  nothing  concerning  the  con-  The  sale  of  all  the  stock  of  a  cor- 
dition  of  the  corporation  or  the  value  poration  by  the  shareholders  to  the 
of  its  stock.  Krumbhaar  v.  Griffiths  president  of  the  corporation  is  not 
(Pa.  1892),  25  Atl.  Rep.  64.  void  as  a  withdrawal  from  the  corpo- 

Where  the  seller  is  ready  to  transfer  ration,  in  violation  of  a  statute  requir- 

and  comply  with  the   rule   requiring  ing  the  capital  stock  of  a  corporation 

payment  of  calls  before  sale,  he  may  to  "  be  paid  into  the  treasury,"  where 

recover  from  the  purchaser  refusing  to  the  stock  has  been  paid  in  and  transfer 

accept.     Shaw  r.  Rowley,  16  M.  &  W.  is  made  in  accordance  with   the  by- 

810.  laws  of  the  corporation.  Parke  County 

Stock   received  and  transferred  on  Coal  Co.  r.  Terre  Haute  Paper  Co., 

the  same  day,  is  in  equity  to  be  con-  129  Ind.  73. 

sidered  as  received  before  it  was  trans-  A  complaint  alleged  thtit  the  plain- 

ferred,  although  the  numbers  of  the  tiff  exchanged  land  with  the  defend- 

transfers  mav  be  such  as  to  make  the  ant  for  shares  of  the  capital  stock  of  a 

transfer  by  tfie  assignor  appear  prior  corporation  of  which   the   defendant 

to   that  to   him ;  unless  it  be  proven  was    president ;    that    the    defendant 

that  such  transfer  was  made  prior  to  knew   the  financial  condition   of  the 

the  one  by  which   the  stock  was  as-  corporation  and  the  value  of  its  capi- 

signed  to  the  transferrer.     New  York,  tal  stock ;   that  for  the  purpose  of  de- 

etc,  R.  Co.  V,  Schuyler,  38  Barb.  (N.  frauding  the  plaintiff  and   to  induce 

Y.)  534.  him  to  accept  the  stock,  the  defendant 

Where  the  vendee  gives  in  payment  represented  that  the   financial  condi- 

a  draft  on  a  third  party  to  whom  the  tion  of   the  corporation  was  good  and 

vendor  surrenders  it  upon  receipt  of  a  its  capital  stock  was  of  par  value;  that 

check,  and  the  latter  being  dishonored,  for    the    purpose  of  preventing    the 

refuses  to  transfer,  but  does  not  tender  plaintiff  from  ascertaining  the  condi- 

back  the  check  until  trial,  an  action  tion  of  the  corporation  and  the  value 

may  be  maintained  for  non-delivery,  of    its   capital    stock,    the    defendant 

Sears  r.  Ames,  117  Mass.  413.  fraudulently    requested    the    plaintiff 

A  purchase  of  all  the  corporate  stock  not  to   make  any  inquiries  as  to  the 

by  two  persons  jointly,  does  not  render  financial  condition  of  the  company,  or 

them  joint  tenants,  tenants  in  common,  as  to  the  value  of  its  capital  stock,  for 

or  partners,  nor  are  they  so  rendered  the  reason  that  he  did  not  want  other 

by  the  circumstance  that  the  corpora-  stockholders  to  know  that  he  was  selling 

tion  has  been  without  officers  for  more  his  stock;   that  the   plaintiff  relying 

than  two  years.     Russell  v.  McLellan,  upon   the   representations  of  the  de- 

14  Pick.  (Mass.)  63.  fendant,  exchanged  his  land   for  the 

Where  the  purchaser  of  shares  of  stock;  that  the  defendant  knew  at  the 
stock  to  be  issued  by  a  mining  corpo-  time  of  making  the  representations, 
ration  pays  the  purchase  price,  and  that  the  corporation  was  insolvent  and 
the  corporation  is  prevented  by  an  in-  its  capital  stock  worthless.  It  was 
junction  from  issuing  the  stock  so  that  held,  that  the  complaint  stated  a  cause 
the  vendor  cannot  perform  his  con-  of  action  for  damages  cauf^ed  by  fraud- 
tract,  the  purchaser,  after  waiting  a  ulent  representations,  and  was  good 
reasonable  time  and  making  demand  against  demurrer.  Nysewander  v, 
for  the  repayment  of  the  purchase  Lowman,  124  Ind.  584. 
money,  may  maintain  an  action  there-  Parties  who  are  interested  in  opposi- 
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(2)  Parties  to  the  Sale — (a)  Gorporatioii  at  PnrduuMr  of  Iti  Own  Stoek — 
(I)  Legality.— In  the  United  States  the  weight  of  authority  sup- 
ports the  view  that  corporations  have  the  implied  power  to  acquire 

in  good  faith  shares  of  their  own  capital  stock.*     In  any  event  the 
transaction  is  valid  as  between  the  corporation  and  the  seller.* 

tion  to  the  business  of  the  corporation,  Coleman  t'.  Columbia  Oil  Co.,  51  Pa. 

have  a  right  to  purchase  shares  of  its  St.  74;  Early's  Appeal,  89  Pa.  St.  411 ; 

stock  in   order   to   defeat    a  contract  Eby  i*.  Guest,  94  Pa.  St.  160;  Rivanna 

which  it  is  about  to  make.     Carson  v,  Nav.  Co.  v.  Dawson,  3  Gratt.  (Va.)  19; 

Iowa  City  Gas  Light  Co.,  80  Iowa  638.  48  Am.  Dec.  183;  State  Bank  xk  Fox,  3 

In  Perry  v.  Pearson,  135  111.  218,  it  Blachf.  (U.  S.)  431;   Johnson  County 

was  held  that  a  contract  between  the  t».  Thayer.  94  U.  S.  631.     See  also  an 

directors  and  a  stockholder  of  a  cor-  article  by  E.  C.  Moore,  8  So.  Law  Rev., 

poration,  regarding  the  sale  of  stock  N.  S.  369.     In   one  of  the   earliest  of 

by  the  latter  to  the  former,  is  not  void-  these  numerous  cases  the  rule  is  thus 

able  by  the  latter  on  the  ground  of  the  stated :    "  If,  from  the  course  of  busi- 

trust  relation  between  the  parties,  it  ness  or  the  state  of  things  the  capital 

appearing  that  the    stockholder   was  of   the  bank   cannot   be   usually   em- 

also  a  director,  and  had  taken  charge  ployed  in  loans,  there  can,  I  think,  be 

of  the  business  of  the  corporation.  no  objection   against   the   purchase  of 

A  contract  to  sell  stock  to  one  for-  its  own   stock.     In   such  purchases  a 

bidden  by  law  to  hold  it,  is  unenforci-  part  of  the  capital  stock  is  withdrawn, 

ble.  State  v,  Ohio,  etc.,  R.  Co.,  6  Ohio  but  it  is  represented  by  the  stock  pur- 

Cir.  Ct.  Rep.  415.  chased;  when  dividends  are  declared, 

A  purchase  of  shares  by  two  of  the  the  profits  of  so  much  of  the  stock  as 

three  stockholders   in   a  corporation,  may  have  been  purchased  belong  to  the 

under   an   agreement    to   **  share    and  remaining  stockholders,  and  are  noth- 

share  alike,"  carries  title  in  that  pro-  ing  more  than  the  profit  to  which  they 

portion  irrespective  of  the  amount  of  w^ould   have  been  entitled  if,  instead 

stock  owned  at  the  time  by  the  pur-  of    appropriating    so    much    of    the 

chasers.     Schilling,  etc.,  Brewing  Co.  capital  to   the    purchase   of  stock,   it 

t^.  Schneider,  no  Mo.  83.  had    been    used    for    making    loans. 

1.  American  Rtile.— Cooper  t'.  Fred-  But  when  a  different  state  of  things 
ericks,  9  Ala.  738;  Robinson  v.  Beale,  occurs,  it  may  be  deemed  more  profit-. 
26  Ga.  17;  Chicago,  etc.,  R.  Co.  r.  able  to  invest  again  the  amount  ap- 
Marseilles,  84  111.  145;  Chetlain  v.  Re-  propriated  for  the  purchase  of  stock 
public  L.  Ins.  Co..  86  111.  220 ;  Clapp  in  cash  to  be  used  for  making  loans. 
T'.  Peterson,  104  111.  26;  Republic  L.  .  .  ^.  In  purchasing  and  again  sell- 
Ins.  Co.  7'.  Swigert,  135  111.  150;  32  Am.  ing  a  portion  of  the  stock,  the  directors 
&  Eng.  Corp.  Cas.  555 ;  Eraser  v,  neither  extend  nor  curtail  those  limits 
Ritchie,  8  111.  App.  554 ;  Iowa  Lumber  (/.  e.  the  limits  prescribed  by  charter), 
Co.  V.  Foster,  49  Iowa  26;  21  Am.  Rep.  because  the  capital  stock  remains  the 
140;  Rollins  V,  Shaver  Wagon,  etc.,  same,  neither  diminished  nor  in- 
Co.,  80  Iowa  380;  33  Am.  &  Eng.  Corp.  creased,  since  the  stock  represents  so 
Cas.  291 ;  Williams  v.  Savage  Mfg.  much  of  the  capital  as  w^as  invested  in 
Co.,  3  Md.  Ch.  451 ;  Leland  v.  Hay-  its  purchase,  and  when  sold  the  money 
den,  102  Mass.  542  ;  Dupee  v.  Boston  then  stands  in  the  place  of  stock."  Per 
Water  Power  Co.,  114  Mass.  37;  Davis,  J.,  in  Hartridge  x'.  Rockwell,  R. 
Crease  v.  Babcock,  10  Met.  (Mass.)  M.  Charl.  (Ga.)  260. 
525;  City  Bank  v.  Bruce,  17  N.  Y.  In  J?x/ar/^  Ilolmes,  5  Cow.  (N.  Y.) 
510:  Otter  V.  Brevoort  Petroleum  Co.,  426,  the  court  said  :  **No  doubt,  the 
50  Barb.  (N.  Y.)  247;  East  New  York,  company  may,  from  necessity,  as  in 
etc.,  R.  Co.  f .  Lighthall,  36  How.  Pr.  this  case,  take  their  own  stock  in 
(N.  Y.)  481;  Verplank  v.  Mercantile  pledge  or  payment,  and  keep  it  out- 
Ins.  Co.,  i  Edw.  Ch.  (N.  Y.)  54;  Vail  standing  in  trustees  to  prevent  its 
V.  Hamilton,  85  N.  Y.  453;  Blalock  v,  merger,  and  convert  it  to  their  security; 
Kernersville  Mfg.  Co.,  no  N.  Car.  99;  but  it  is  not  stock  to  be  voted  on  with- 
36  Am.  &  Eng.  Corp.  Cas.  84;  Taylor  in  the  meaning  of  the  charter." 
T^.  Miami  Exporting  Co.,  6  Ohio  176;  2.  Thus,  a  resolution  authorizing 
State  V.  Franklin  Bank,  10  Ohio  91  ;  subscribers  to  surrender  unpaid  shares 
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A  foreign  corporation  will  be  presumed  to  have  authority  to  pur- 
chase its  own  stock,^  and  stock  so  purchased  may  be  sold  by  the 
company  even  though  the  original  transaction  was  unauthorized.* 

But  the  rule  above  stated  is  not  universal,*  and  a  company  can- 
not traffic  in  its  own  shares  to  the  prejudice  of  its  creditors  *  or 
stockholders.^  In  England,  corporations  cannot  purchase  their 
own  stock  without  express  authority  from  the  statute.* 

is  valid  as  between  the  company  and  Peterson,  104  III.  26;  Commercial  Nat. 
the  subscribers.  Glenn  v.  Hatchett,  Bank  v.  Burch,  40  111.  App.  505; 
91  Ala.  316;  Republic  L.  Ins.  Co.  v.  Peterson  v.  Illinois  Land,  etc.,  Co.,  6 
Swigert,  135  111.  150;  32  Am.  &  Eng.  111.  App.  257;  Currier  v.  Lebanon 
Corp.  Cas.  555.  And  the  assignee  of  Slate  Co.,  56  N.  H.  262 ;  Fraser  v, 
the  company  cannot  sue  for  the  face  Ritchie.  8  111.  App.  454 ;  Johnson  v, 
value  of  the  shares  until  the  surrender  Lailin,  5  Dill.  (U.  S.)  65;  Gillet  v. 
has  been  set  aside  in  a  direct  proceed-  Moody,  3  N.  Y.  479;  Crandall  v.  Lin- 
ing. Glenn  v,  Hatchett  (Ala.  1S90),  8  coin,  52  Conn.  73;  52  Am.  Rep.  560; 
So.  Rep.  656.  Compare  Cooper  r.  Blalocki'.  Kernersville  Mfg.Co.,  iioN. 
Frederick,  9  Ala.  738 ;  Johnson  v.  Laf-  Car.  99;  36  Am.  &  Eng.  Corp.  Cas.  84. 
lin,  5  Dill.  (U.  S.)  65;  103  U.  S.  800  ;  5.  GiU  7'.  Balis.  72  Mo.  424;  Currier 
First  National  Bank  r.  Stewart,  107  U.  v.  Lebanon  Slate  Co.,  56  N.  H.  262. 
S.  676;  Case  of  Reciprocity  Bank,  22  6.  Hope  v.  International  Financial 
N.  Y.  9;  U.  S.  Trust  Co.  t\  Harris,  2  Soc,  4  Ch.  Div.  327;  Zulueta's  Claim, 
Bosw.  (N.  Y.)  91 ;  Gold  Min.  Co.  v.  L.  R.,  5  Ch.444;  Cree  v.  Somervail,  L. 
National  Bank,  96  U.  S.  640;  Shoe-  R.,  4  App.  Cas.  648;  Eyre's  Case,  31 
makers  v.  National  Mech.  Bank,  31  Beav.  177;  Morgan's  Case,  i  De  G.  & 
Md.  396;  O'Hare  t-.  Second  Nat.  Bank,  S.  750;  In  re  Marseilles  Extension  R., 
77  Pa.  St.  96;  Stewart  v.  National  etc.,  Co.,  7  Ch.  Div.  161;  Ex  parte 
Union  Bank,  2  Abb.  (U.  S.)  424.  Morgan,  i  M.  &  G.  225 ;  Evans  v,  Cov- 

1.  Yeaton  v.  Eagle  Oil,  etc.,  Co.,  4  entry.  25  L.  J.  Ch.  489;  Cross*  Case,  38 
Wash.  183.  L.  J.  Ch.  583;  Ward's  Case,  29  W.  R. 

2.  Jefferson  r.  Burford  (Ky.  1891),  768;  Cockburn's  Case,  4  De  G.  &  S. 
17  S.  W.  Rep.  855.  177;  Trevor  v.  Whitworth,  L.   R.,  12 

3.  In  Artw.mj,  banks  organized  under  App.  Cas.  409;  In  r^  Walker,  W.  N. 
the  state  law  cannot  acquire  their  own  (1887)  202;  nor  can  the  power  be  dele- 
stock  except  in  some  cases  to  secure  a  gated  to  a  manager,  Cartmell's  Case,  L. 
pre-existing  debt.  German  Sav.  Bank  R.,  9  Ch.  691.  The  object  of  the  rule  is 
v.  Wulfekuhlcr,  19  Kan.  60.  to  preserve  the  rights  of  creditors  and 

In    New  York   (Rev.  Sts.,  ch.  18,  p.  to  restrict  the  company  to  the  exercise 

201,  §  i)  and  Colorado  (Gen.  Sts.  1883,  of  express  powers,  and  those  necessary 

p.  189,  §  35  ;  p.  I  S3,  §  10)  such  purchases  to    the    transaction    of    its    business. 

are  forbidden  by  statute,  and  the  same  Zulueta's  Claim,  L.  R.,  5  Ch.  444;   In 

prohibition  is  imposed  upon  national  re   Dronfield,  etc..  Coal   Co.,   17    Ch. 

banks  by  U.  S.  Rev.  Stat.,  §  5201.  Div.  76.     An  exception  to  the  rule  ap- 

Columbian    Bank's    Estate,   147    Pa.  pears   to  be  allowed   where  the   pur- 

St.  422,  was  a  case  where  a  bank  presi-  chase  is  made  for  the  benefit  of  the 

dent,  as  one  of  the  executors  of  an  es-  whole  company  and  not  for  profit, 

tate,  and   without  authority,   invested  The  difference  between  the  English 

some  of  the  trust  funds  in  the  shares  and  American  doctrine  is  largely  due 

of  his  own  bank,  and  caused  the  same  to  the  fact  that  in  England  corporate 

to  be  re-sold  to  the  bank  at  par  a  few  creditors  have  no  greater  rights  than 

days  before  the  suspension  of  the  in-  the  corporation  has,  and  hence  would 

stitution.     It  was  held  that  the  estate  be  liable  to  an  unreasonable  risk  if  the 

acquired  no  greater  rights  in  the  li-  corporation  could  purchase  shares  of 

quidation  of  the  bank's  affairs  than  any  its  own  capital  stock.     In  this  country 

other  stockholder,  and  could  not  re-  the  familiar  principle  that  the  capital 

cover  as  against  the  creditors  the  price  stock  is  a  trust  fund  for  the   benefit  of 

agreed  to  be  paid.  creditors  obviates  this  objection  to  a 

4.  Heggie  v.  People's  Building,  etc.,  purchase  by  a  corporation  of  its  own 
Assoc,  107  N.  Car.  581 ;  32  Am.  &  Eng.  stock.  Cook  on  Stock  and  Stockhold- 
Corp.  Cas.  605.     Compare    Clapp  v,  ers,  $  312. 
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(2)  Effect.— It  is  not  entirely  clear  from  the  authorities  as  to 
whether  the  purchase  by  a  corporation  of  shares  of  its  own  stock 
will  operate  as  a  merger  thereof.  On  the  one  hand  it  is  said  that  ' 
the  question  is  one  of  intent,*  and  that  the  transaction  will  have 
the  effect  of  merger  in  the  absence  of  contrary  charter  provi- 
sions;* but  other  authorities  hold  that  the  purchased  shares  are 
not  extinguished.'  The  corporation  may  re-sell  the  shares,*  even 
where  the  original  purchase  was  without  authority,*  but  it  is  not 
entitled  through  its  officer  to  vote  on  them.® 

(b)  Other  CknrporatioiiB  u  ParehMen. — See  MANUFACTURING  CORPO- 
RATIONS, vol.  14,  pp.  275,  277;  National  Banks,  vol  16,  p.  167; 
Railroads,  vol.  19,  p.  810;  Stockholders,  vol.  23,  p.  776. 

(0)  Agenta — (See  also  AGENCY,  vol.  i,  p.  331  ;  BROKERS,  vol.  2y 

p.  591 ;  Stock  Brokers,  vol.  23;  Stock  Exchange,  vol.  23). — 

The  powers  of  one  who  sells  and  purchases  stock  for  another  are 
subject  usually  to  strict  limitations.  Authority  to  sell  stock  does 
not  include  power  to  pledge  it,''  and  one  who  buys  stock  for 
another  will  not  be  permitted  to  reap  a  secret  profit  from  the 
transaction.®  A  party,  who,  in  pursuance  of  parol  authority^ 
purchases  in  his  own  name  for  himself  and  another,  becomes  part 
owner  of  the  stock.®     A  broker  as  agent  of  both  parties  to  the 

In  Ontario^  Canada^  a  company  can-  the  purposes  of  an  election,  thus  secur- 
not  cancel  or  accept  the  surrender  of  ing  themselves  against  the  possibility- 
stock  in  compromising  a  claim  against  of  removal."  Ex  parte  Holmes,  5 
it  by  the  shareholders,  where  the  valid-  Cow.  (N.  Y.)  426 

ity  of  the  shares  or  themember's  right        7.  Merchants'  Bank  v.  Livingstone,, 

to  them  is  not  in  dispute.     Livingston  74  N.  Y.  223. 

r.  Temperance  Colonization  Soc,  17        8.  Kimber  r.  Barber,  L.  R.,  8  Ch,  56. 

Ont.  App.  371 ;  37  Am.  &  Eng.  Corp.  In  this  case  Barber,  who  knew  that 

Cas.  541.  Kimber  was  anxious  to  acquire  stock 

1.  States.  Smith,  48  Vt.  266;  City  in  a  certain  company,  represented  ta 
Bank  v.  Bruce,  17  N.  Y.  507;  Ameri-  the  latter  that  he  could  procure  a  cer- 
can  Railway  Frog  Co.  f.  Haven,  loi  tain  number  of  shares  at  £3  each. 
Mass.  402*;  3  Am.  Rep.  377.  Kimber   agreed   to   purchase   at  that 

2.  Williams  z\  Savage  Mfg.  Co.,  3  price  and  the  shares  were  transferred 
Md.  Ch.  418;  State  v.  Smith,  48  Vt.  in  accordance  with  the  agreement.  It 
266.  was  subsequently  discovered  that  Bar- 

3.  *'  The  stock  was  not  extinguished  ber  had,  just  before  the  transfer,  pur- 
or  destroyed  by  the  purchase  thereof  chased  the  stock  himself  for  £2  per 
by  the  corporation."  State  Bank  v.  share,  and  Kimber  brought  suit  for 
Fox,  3  Blatchf.  (U.  S.)  431.  See  also  the  difference  between  the  price  paid 
Chetlain  v.  Republic  L.  Ins.  Co.,  86  by  Barber  and  that  received  by  him* 
111.  220;  Com.  7'.  Boston,  etc.,  R.  Co.,  The  master  of  the  rolls  dismissed  the 
142  Mass.  146;  Vail  r.  Hamilton,  85  N.  action  without  costs,  but  Lord  Sel- 
Y.  453.  Ow/nrc  Percy  V.  Millaudon,  borne,  on  appeal,  said:  "To  my  mind, 
3  La.  568,  with    the    greatest    deference    to   the 

4.  State  Bank  v.  Fox,  3  Blatchf.  (U.  master  of  the  rolls,  .  .  .  this  is  a 
S.)  431 ;  State  v.  Smith,  48  Vt.  266.  very  clearly  established  case  of  agency ; 
Compare  Otter  v.  Brevoort  Petroleum  that  being  so,  I  see  no  difficulty  in 
Co.,  50  Barb.  (N.   Y.)  247.  the  relief  which  is  asked,"  citing  Hich- 

5.  Jefferson  xk  Burford  (Ky.  1891),  ens  f.  Congreave,  4  Russ.  567;  Bank 
17  S.  W.  Rep.  855.  of  London  v,  Tyrrell,  10  H.  L.  Cas. 

6.  *'  It  is  not  to  be  tolerated  that  a  26. 

company  should  procure  stock,  in  any        9.  Stover  v.  Flack,  41  Barb.  (N.  Y.> 
shape,  which  its  officers  may  wield  to     162;  aff^dy  30  N.  Y.  64. 
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transaction  may  sign  a  memorandum  required  by  the  statute  of 
frauds.* 

(d)  Troitaef— (See,  generally,  Trusts) — (i)  Power  of  Trustee  to 
Buy  and  Sell  Stock.— There  are  numerous  American  cases  which 
assert  the  rule  that  the  investment  of  funds  held  in  a  fiduciary 
capacity  is  at  the  peril  of  the  trustee.*  There  are,  however,  some 
well  considered  adjudications  to  the  contrary,*  and  in  England 
such  investments  are  now  generally  approved.*  Trustees  have 
no  implied  power  to  sell  stock  held  in  trust.*  Where  they  sell 
in  breach  of  their  trust  the  beneficiary  may  elect  either  to  have* 
the  shares  replaced  or  to  demand  the  entire  proceeds  thereof 
with  the  highest  interest.®  But  sales  by  trustees  even  without 
express  authority  are  sanctioned  where  depreciation  is  threat- 
ened,'' and  where  there  is  good  reason  to  believe  that  the  estate 
will  be  benefited  thereby.®  A  trustee  cannot  delegate  his  power 
to  sell  stock,  even  to  a  co-trustee.® 

• 

1.  Colvin  V,  Williams,  3  Har.  &  }.  ject  is  extensively  discussed  in  note 
(Md.)  38;  5  Am.  Dec.  417.  to  40  Am.  Dec.  515.    See  also  Lamar 

2.  Kind  v.  Talbott,  40  N.  Y.  76,  v,  Micou,  112  U.  S.  452,  where  the 
where  the  court  states  the  reason  for  authorities  are  exhaustively  reviewed 
the  rule.    In  the  following  cases  the  by  Judge  Gray. 

doctrine  is  affirmed :  Kimball  v.  Red-  4.  Speight  v.  Gaunt,    22   Ch.   Div» 

ing,  31   N.  H.  352;  64  Am.  Dec.  333;  727;    9     App.    Cas.    19;     Knight   v^ 

French  v.  Currier,  47  N.  H.  99;   Gray  Plymouth,   i   Dick.  120;  3  Atk.  480; 

v.  Fox,  I   N.  T.  Eq.  259;  22  Am.  Dec.  Ex  parte  Belchier,  Amb.  219.  In  Traf- 

508;    Halstead  v.  Meeker,  18  N.  J.  Eq.  ford  v.  Boehm,  3  Atk.  440,  Lord  Hard- 

136;  Ward  t'.  Kitchen,  30  N.  J.  Eq.  31 ;  wicke  held  that  a  trustee  was  liable 

Adair  v.  Brimmer,  74  N.  Y.  551 ;  Mills  for  loss  occasioned  by  the  investment 

v.  Hoffman,  26  Hun  (N.  Y.)  594;  Ack-  of  trust  funds  in  South  Sea  stock.   But 

erman  v.  Emott,  4  Barb.  (N.  Y.)  626;  in  {mother  case  he  had  previously  held 

Berry  xk  Yates,  24  Barb.  (N.  Y.)  210;  that,  "To  compel  trustees  to  make  up 

Brown  r.  Campbell,  Hopk.  Ch.  (N.  Y.)  a  deficiency  not  owing  to  their  willful 

265;  Leitch  V.  Wells,  48  N.  Y.  585;  fault  is  the  harshest  demand  that  can 

Nyce*s  Appeal,  5  W.  &  S.  (Pa.)  254;  be  made  in  a  court  of  equity."  Jackson 

40  Am.  Dec.  49S;  Morris  v.  Wallace,  v.  Jackson,  i  Atk.  514. 

3  Pa.  St.  319  ;  45  Am.  Dec.  642;  Wor-  5.  **A    trustee  presumptively   holds 

rell's  Appeal,  9   Pa.  St.  508;   Rush's  his  trust  property  for  administration 

Estate,  12  Pa.  St.  375  ;  Hemphill's  Ap-  and  not  for  sale."     Taudon  v.  National 

peal,  18  Pa.  St.  303;  Pray's  Appeal,  34  City  Bank,  8  Blatchf.  (U.  S.)  430  ;   15 

Pa.  St.  100;  Ihmsen's  Appeal,  43  Pa.  Wall.  (U.S.)  165  ;  Murray  v.  Feinour, 

St.  431.  2  Md.  Ch.  418;   Bayard  v.  Farmer's, 

8.  Gray  r.  Lynch,  8  Gill.  (Md.)  403;  etc..  Bank,  52   Pa.   St.  232  ;    Bohlen's 

Smyth  V.  Burns,  25  Miss.  422  ;  Wash-  Estate,  75  Pa.  St.  312  ;  Waite  v.  Whor- 

ington  V,  Emery,  4  Jones  Eq.  (N  Car.)  wood,  2  Atk,  159  ;  Ward  v.  Kitchen, 

32;   Boggs  T'.  Adger,  4  Rich.  Eq.  (S.  30  N.  J.  Eq.  31. 

Car.)  408.     In  Massachusetts  the  tend-  6.  Hart  r.  Ten  Eyck,  2  Johns.  Ch.(N. 

ency  seems  to  be   to  sanction  invest-  Y.)  117;  Murray  r.  Feinour,  2  Md.  Ch. 

ments  in  stock:     Harvard  College  v.  418;  Earl  Powlet  7>.  Herbert,  i  Ves. 297; 

Amory,  9  Pick.  (Mass.)  446;  Lovell  v.  Pinkett  t'.  Wright,  2  Hare  120. 

Minot,  20  Pick.  (Mass.)   iiiS;  32  Am.  7.  Ward  v.  Kitchen,  30  N.  J.  Eq.  36. 

Dec.  206  ;  Brown  v.  French,  125  Mass.  But  one  who  in  good  faith  retains  an 

410;  28  Am.  Rep.  254;  and  the  same  is  investment  is    not  liable    for    depre- 

true  in  Georgia^  though  the  decisions  ciation.     Bowker  r.  Pierce,  130  Mass. 

there  are  partially  determined  by  stat-  262. 

ute :  Brown  x\  Wright,  39  Ga.  96 ;  so  in  8.  Washington  v,  Emery,  4  Jones  Eq. 

Alabama:  Bryant  v.  Craig,  12  Ala.  359;  (N.  Car.)  32. 

Foscue  V,  Lyon,  55  Ala.  452.    The  sub-  9.  Bohlen's  Estate,  75  Pa.  St.  304. 
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(2)  Rights    of    Purchasers    From    Trustees— (See  also   PLEDGE 

AND  Collateral  Security,  vol.  i8,  p.  620).— Purchasers  from 
one  who  sells  stock  in  breach  of  trust  acquire  no  title  as  against 
the  real  owner  if  they  have  notice,  even  constructively,  of  the 
trust.^  But  a  bona  fide  purchaser  will  be  protected  even  though 
it  afterwards  transpires  that  the  transferrer  has  violated  his  trust.* 
The  question  of  the  purchaser's  title  depends  upon  the  further 
one  of  what  constitutes  notice. 

(3)  What  Constitutes  Notice.^ — The  decisions  are  somewhat 
conflicting  as  to  what  facts  will  charge  the  corporation  itself,  and 
purchasers  from  a  trustee,  with  notice  that  the  stock  is  held  in 
trust.  By  one  line  of  cases  the  addition  of  the  word  **  trustee  ** 
to  the  signature  of  the   transferrer  will  constitute  notice  ;  ^  while 

1.  Jaudon  t'.' National  City  Bank.  8  the  ordinary  scope  of  a  trustee's  au- 
Blatchf.  (U.  S.)  430 ;  (^ff'd^  15  Wall.  (U.  thority,  and  out  of  the  common  course 
S.)  165;  Shaw  V.  Spencer,  100  Mass.  of  business,  as  to  be  in  itself  a  suspi- 
382,  389;  I  Am.  Rep.  115;  Field  v,  cious  circumstance,  imposing  upon  the 
Schieffelin,  7  Johns.  Ch.  (N.  Y.)  150;  creditor  the  duty  of  inquiry.  This 
II  Am.  Dec.  441 ;  White  v.  Price,  39  would  hardly  be  controverted  in  a  case 
Hun  (N.  Y.)  394;  Baker  t\  Bliss,  39  where  the  stock  was  held  by  *A  B, 
N.  Y.  70;  Walsh  V.  Stille,  2  Pars.  Sel.  trustee  for  C  D.'  But  the  effect  of  the 
Cas.(Pa.)  17;  Simons  r.  Southwestern  word  'trustee,*  alone,  is  the  same.  It 
Railroad  Bank,  5  Rich.  Eq.  (S.  Car.)  means  trustee  for  some  one  whose 
279;  Pendleton  v.  Fay,  2  Paige  (N.  name  is  not  disclosed;  and  there  is  no 
Y.)  202;  Lowry  v.  Commercial,  etc.,  greater  reason  for  assuming  that  a 
Bank,  Taney  Dec.  (U.  S.)  310;  Bayard  trustee  is  authorized  to  pledge  for  his 
V.  Farmers,  etc..  Bank,  52  Pa.  St.  '232  ;  own  debt  the  property  of  an  unnamed 
Carr  v.  Hilton,  i  Curt.  (U.  S.)  390;  cestui  que  trust  than  the  property  of 
McLeod  V,  Drummond,  17  Ves.  152;  one  whose  name  is  known." 
Raphael  v.  McFarlane,  18  Can.  Sup.  Maryland  Rule. — In  Maryland,  the 
Ct.  183;  34  Am.  &  Eng.  Corp.  Cas.  662.  decisions  on  this  question  have  fluctu- 

2.  Bayard  v.  Farmers,  etc.,  Bank,  52  ated  considerably.  But  the  rule  stated 
Pa.  St.  232;  Nutting  v.  Thomason,  46  in  the  text  seems  to  have  been  finally 
Ga.  34;  Stinson -y.  Thornton,  56  Ga.  adopted.  In  Farmer's,  etc., Bank  t;.Wey- 
377  \  Cohen  v.  Gwynn,  4  Md.  Ch.  357 ;  man,  5  Gill  (Md.)  337,  the  entry  on  the 
Salisbury  Mills  T'.Townsend,  109  Mass.  transfer  book  of  the  bank  explained 
115;  Caulkins  t\  Memphis  Gas  Light  the  character  of  the  trust  and  gave  the 
Co.,85Tenn.683;  19  Am.&  Eng  Corp.  names  of  the  beneficiaries,  and  the 
Cas.  400;  Briggs  v.  Massey,  42  L. T. 49.  court  held  as  follows  :  "The  bank  by 

3.  See  generally,  Notice,  vol.  16,  p.  this  transfer  had  notice  of  the  trust 
787.  with  which  the  stock  was  clothed,  and 

4.  Loring  z\  Salisbury  Mills,  125  that  the  complainants  were  the  le- 
Mass.  138;  Loring  t*.  '  Brodie,  134  gal  proprietors  of  the  stock  and  its 
Mass.  453 ;  Gaston  t*.  American  Exch.  officers,  or  the  trustees  of  the  stock- 
Nat.  Bank,  29  N.  J.  Eq.  98;  Simons  7'.  holders,  could  not,  without  making  the 
South  Western  Railroad  Bank,  5  Rich,  bank  responsible,  by  any  negligence 
Eq.  (S.  Car.)  270;  Walsh  v,  Stille,  2  or  mistake,  allow  the  title  to  pass  to 
Pars.  Sel.  Cas.  (Pa.)  17;  Sweeny  v.  the  stock  by  a  transfer  by  any  other 
Bank  of  Montreal,  12  Can.  Sup.  Ct.  persons  than  the  trustees,  without  in- 
661 ;  Raphael  v,  McFarlane,  18  Can.  volving  the  bank  in  responsibility.** 
Sup.  Ct.  183;  34  Am.  &  Eng.  Corp.  In  the  later  case  of  Albert  r.  Balti- 
Cas.  662;  Shaw  v,  Spencer,  100  Mass.  more  Sav.  Bank,  i  Md.  Ch.  407;  2  Md. 
382;  I  Am.  Rep.  115.  In  this  last  case  159,  the  entry  on  the  corporate  books 
the  court  says  :  "  The  appropriation  of  showed  only  that  the  stock  was  in  the 
corporate  stock,  held  in  trust  as  collat-  name  of  certain  parties  as  trustees  and 
eral  security  for  the  trustee's  own  debt,  did  not  show,  who  were  the  cestuis  que 
or  a  debt  which  he  owes  jointly  with  trustent  or  what  was  the  character  of 
others,  is  a  transaction  so  far  beyond  the  trust,  and  it  was  held   there  was 
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other  authorities  decline  to  regard  that  circumstance  as  sufficient.* 
A  similar  conflict  exists  on  the  question  whether  the  corporation 
is  charged  with  notice  of  the  contents  of  a  will.*    A  notice  to  a 

not  sufficient  in  this  entry  to  place  the  of  Albert,  in  2  Md.,  should  be  followed 

corporation  upon  inquiry  and  make  it  in    any  case  which  is  not    precisely 

liable  for  negligent  transfer.  analogous  in  all  its  facts/'     See  also 

In  the  recent  case' of   Marbury  v.  Third  Nat.  Bank  r.  Lange,  51  Md.  144; 

Ehlen    (Md.    1890),  30  Am,  &   Eng,  34  Am.  Rep.  304;  Swift  v,  Williams, 

Corp.   Cas.   i,  it  is  held   that  where  6oMd.  2^5. 

the  trustee  in  executing  the  transfer,  1.  In  Brewster  v.  Sine,  42  Cal.  139, 
adds  the  word  *'  trustee  *'  to  his  signa-  the  court  said  :  '*  It  is  a  common  prac- 
ture,  the  corporation  is  charged  with  tice  to  transfer  stocks  into  the  name 
notice  of  his  trust  and  is  bound  to  sat-  of  some  person  as  *  trustee,*  for  the 
isfy  itself  that  he  has  authority  to  sole  purpose  of  concealing  the  name 
make  the  transfer.  Commenting  on  of  the  real  owner,  whose  transactions 
the  case  of  Albert  v.  Baltimore  Sav.  in  buying  or  selling  a  particular  stock, 
Bank,  i  Md.  Ch.  407;  2  Md.  159,  the  if  his  name  were  known,  might  oper- 
■court  says  :  **  In  that  case  the  stock  in-  ate  to  enhance  or  depress  its  market 
volved  never  stood  on  the  books  of  the  value.  ...  In  view  of  the  general 
company  as  the  property  of  the  testa-  prevalence  of  this  practice,  what  effect 
tor  in  his  lifetime.  Here  it  was  the  tes-  in  law  should  be  given  to  the  fact  that 
tator*s  property,  and  stood  in  his  name,  there  is  appended  to  the  name  of  the 
at  his  death,  on  the  books  of  the  com-  person  to  whom  the  certificate  is  is- 
pany.  When  the  transfer  made  by  the  sued  the  word  *  trustee?'  Shall  this 
•executors  in  Albert's  Case  was  made,  be  held  to  operate  as  constructive 
the  assignment  by  the  executor  might  notice  to  all  persons  dealing  with  the 
be  presumed  to  be  rightful  by  reason  so-called  *  trustee '  that  he  is  not  the 
of  his  general  power  over  the  estate;  owner?  Must  they  deal  with  him  at 
for  the  act  of  1843,  chap.  304,  had  not  arm's  length,  and  if  they  shall  pur- 
been  passed.  That  act  declared  that  chase  the  stock,  or  loan  him  money 
no  title  should  pass  where  the  ex-  upon  it,  do  they  take  the  hazard  that 
ecutor  disposed  of  property  without  on  the  next  day,  or  the  next  month, 
an  order  of  the  orphans'  court  first  the  secret  owner  may  disclose  himself 
had  and  obtained.  Section  274,  art.  and  repudiate  the  transaction  and 
93,  of  the  code  of  i860,  makes  that  demand  the  stock?  In  my  opinion, 
provision,  and  was  the  law  when  the  considerations  of  public  policy  and 
transfers  here  involved  were  made,  common  justice  demand  that,  when 
and  the  law  still  is,  under  section  276,  stock  is  placed  in  the  name  of  a  *  trus- 
art.  93,  of  the  present  code,  that  such  tee '  under  these  circumstances,  the 
sale,  without  the  previous  order  of  the  secret  owner  shall  be  bound  by  the 
orphans' court  is  void.  Judge  Taney,  acts  of  his  *  trustee' dealing  with  per- 
in  Lowry's  Case,  already  cited,  which  sons  who  have  no  actual  notice  of  the 
grew  out  of  the  same  will  as  did  Al-  relations  between  the  parties.  If 
bert's  Case,  adverts  to  the  fact  that  nothing  more  appear  on  the  books  of 
the  act  of  1843,  chap.  304,  had  not  the  corporation,  or  on  the  face  of  the 
then  been  passed,  so  as  to  make  the  certificate,  to  indicate  the  trust  and  its 
act  of  the  eif  ecutor  subject  to  suspicion  nature,  than  the  mere  addition  to  the 
and  question.  If  the  authority  of  name  of  the  word  '  trustee,' the  owner, 
Albert's  Case  is  to  be  regarded  as  still  who  has  clothed  his  agentwith  the  legal 
binding,  and  unshaken  by  subsequent  title,  one  of  the  highest /»<//Virt  of  own- 
decisions  in  the  state,  still  we  think  ership,  should  bear  the  consequences 
the  distinctions  we  have  noticed  are  resulting  from  the  acts  of  the  agent, 
sufficient  to  withdraw  this  case  from  rather  tnan  an  innocent  person  who 
its  control.  The  modern  doctrine  in  advances  his  money  on  the  faith  that 
respect  to  what  constitutes  notice  in  the  agent  is  the  real  owner,  or  at  least 
such  cases,  and  that  which  obtains  has  authority,  to  sell  or  hypothecate 
everywhere,  is  so  much  broader  in  its  the  stock."  See  also  Thompson  v. 
reach  than  that  which  is  found  in  Al-  Toland,  48  Cal.  99;  Stockdale  v.  South 
bert's  Case  that,  to  keep  in  harmony  Sea  Co.,  Barnardiston's  Ch.  363. 
with  the  decisions  and  law  as  received  2.  In  Hutchins  v.  State  Bank,  12 
elsewhere,  we  do  not  think  the  Case  Met.  (Mass.)  423,  Shaw,  C.  J.,  says : 
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board  of  directors  is  notice  to  the  bank  whose  affairs  they  man- 
age and  to  all  successors  of  such  board.*  Purchasers  are  charged 
with  notice  of  statutes  requiring  sales  by  executors  to  be  made 
at  public  auction,  and  will  not  be  protected  if  they  buy  at  private 
sale.*  And  in  general  "  whatever  puts  upon  inquiry  is  notice  of 
what  inquiry  would  disclose.*** 

(e)  Execnton,  Adndnistratorti  and  Chuurdiui. — While  the  general  princi- 
ples apply  to  both  classes,  there  is  at  least  one  important  differ- 
ence between  executors,  administrators,  and  guardians  on  the 
one  hand,  and  the  class  technically  known  as  trustees*  on  the 
other.  The  function  of  the  latter  is  custody  or  management,, 
while  the  duties  of  the  former  include  also  the  power  of  adminis* 
tration  and  sale.*  Hence,  purchasers  from  executors,  adminis- 
trators, and  guardians  are  not  bound  to  see  that  the  proceeds  of 
the  sale  are  faithfully  applied  by  the  transferrer.®  But  transferees 

"  The  bank  must  be  presumed  to  know  out  notice  of  the  trust.     Albert  v,  Bal- 

what  are  the  legal  powers  of  an  execu-  timore  Sav.  Bank,  2  Md.  171. 

tor;  but  they  cannot  be  presumed  to  2.  Nutting     v.   Thomason,    57    Ga. 

know  the  particular  provisions  of  each  418;    Nutting   7'.   Boardman,    43    Ga. 

will."     But  in  Stewart    v.   Firemen's  599;   Wejer  r.  Second  Nat.  Bank,  57- 

Ins.  Co.,  53  Md.  564,  the  court  said  :  Ind.  198.     Compare  Nutting  v.  Thom- 

**  We  have  said  that  when  the  parties  ason,  46  Ga.  34. 

making  the  transfers  proposed  to  do  so,  3.  Peck  r.  Hank  of  America,  16  R.. 
and  professed  to  act  as  executors,  that  I.  710;  30  Am.  &  Eng.  Corp.  Cas.9; 
fact  of  itself  gaye  the  company  notice  Bayard  v.  Farmers',  etc.,  Bank,  52  Pa. 
of  the  will  and  made  it  chargeable  to  St.  232.  In  the  former  case,  a  transfer 
thcsameextentasif  it  had  actually  read  of  stock  was  made  by  an  executrix 
it;  and  in  our  judgment  this  imputa-  nearly  nine  years  after  testator's  death 
tion  of  knowledge  is  not  affected  by  and  nearly  six  years  after  the  time  lim- 
the  fact  that  the  parties  thus  declaring  ited  by  law  for  the  settlement  of  estates^ 
themselves  to  the  company,  and  hold-  The  transfer  was  made  to  the  executrix 
ing  themselves  out  and  professing  to  herself  individually,  not  for  the  pur- 
act  as  executors,  might  at  the  time,  by  pose  of  raising  funds  for  the  benefit  of 
operation  of  law,  have  held  title  to  the  the  estate,  but  to  afford  security  for  her 
stock  as  trustees.  No  actual  transfer  indorsement  on  the  note  of  a  third 
on  the  books  of  the  company  by  the  person  to  the  corporation,  and  these 
executors  to  themselves  as  trustees  had  circumstances  were  held  sufficient  to* 
ever  been  made.  Having  then  this  place  the  company  upon  inquiry  as  to. 
notice  of   the  will,  the  company  had  her  powers. 

notice  of  the  trusts  it  contained,  includ-  4.  See   supra^  this    title,    Trustees,, 

ing  the  names  of  the  trustees,  of  the  See  also    Prall   v.   Tilt,   27  N.  J.  Eq.. 

cesfuis  que  trust  for  life,  and  of  the  pro-  393;  White  i'.  Price,  39  Hun  (N.  Y.) 

visions  in  favor  of  children  thereafter  394. 

to  be  born."     And  this  decision  is  sup-  5.  Wood's   Appeal,  92  Pa.  St.  379; 

ported  by  the  later  cases.     Caulkins  v.  37  Am.  Rep.  694  ;  Prall  v.  Hamil,  2S 

Memphis  Gas  Light  Co.,85'Tenn.683;  N.  J.  Eq.  66.     Compare  Ellis  v.  Essex 

19  Am.  &  Eng.  Corp.  Cas.  400;  Chap-  Merrimack    Bridge,    2    Pick.   (Mass.) 

man  xk  Charleston,  30  S.  Car.  549;  26  243  ;  Field  r.  SchiefTelin,  7  Johns.  Ch. 

Am.  &  Eng.  Corp.  Cas.  538.     Compare  (N.  Y.)  150;  11  Am.  Dec.  441 ;  Lamar 

Peck  V.  Bank  of  America,  16  R.  I.  710;  v.  Micou,  112  U.  S.  475;    Bank  of  Vir- 

30  Am.  &  Eng.  Corp.  Cas.  9.  ginia  v.  Craig,  6  Leigh  (Va.)  399. 

1.  Mechanics'  Bank  v,  Seton,  i  Pet.  6.  Leilch  v.  Wells,  48  N.  Y.  585.    In 

(U.  S.)  299.     So  a  pledge  of  stock  to  a  Keeney  t*.  Globe  Mill  Co.,  39  Conn, 

bank  by  a  trustee  who  is  also  a  director  145,  the  administrator  of  one  who  had 

in  that  institution  vests  no  title  in  the  bequeathed  certain  shares  of  stock  to 

bank  where  it  is   forbidden   to   make  his  wife,  remainder  over  to  his  chil- 

loans  to  the  directors,  though  it  is  with-  dren,   made   by   mistake  an    absolute 
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from  executors  who  have  actual  notice  that  the  latter  are  com- 
mitting a  breach  of  trust  are  not  protected,^  nor  are  pledgees^ 
from  a  guardian  who  is  authorized  simply  to  sell  the  stock.*  Ex- 
ecutors appointed  in  one  state  may  transfer  shares  in  a  corpora- 
tion domiciled  in  another,*  but  the  power  does  not  extend  to 
those  appointed  in  foreign  countries.*  In  Georgia^  a  foreign 
guardian  may,  if  authorized  by  the  law  of  the  state  where  he  is 
appointed,  pass  title  to  stock  without  applying  to  the  Georgia 
courts.^ 

(f)  MiioellaneoiiB  Parties — (See  also  INFANTS,  vol.  lO,  p.  634;    MaR. 

RiED  Women,  vol.  14,  pp.  589-680;  Officers,  vol.  17,  p.  39). — 
Sales  by  intoxicated  persons®  and  those  non  compos  mentis'^  may- 
be set  aside.  One  partner  may  sell  firm  stock,®  but  the  rule  does 
not  apply  to  one  of  two  joint  owners.® 

(3)  Sales  as  Affected  by  Forgery — (a)  What  Constitates — (See  alsa 
Forgery,  vol.  8,  p.  452). — The  most  common  instance  of  forgery 
in  connection  with  sale  of  stock,  is  that  of  the  owner's  name  on« 
the  back  of  the  certificate.^®  But  the  question  sometimes  arises 
in  other  ways.  Thus,  a  change  in  the  name  of  the  corporation! 
in  which  stock  is  sought  to  be  transferred,^^  and  in  the  number  of 
shares  as  stated  in  the  certificate,^*  are  examples  of  forgery  in 

tribution  of  the  same  to  the  widow.  Odd  Fellows',  etc.,  Bank's  Appeal,  123 

Subsequentlj  they  were   levied   upon  Pa.  St.  356. 

by  a  judgment  creditor  of  the  latter  2.  Webb  v.  Graniteville  Mfg.  Co.,  11 

and  sold  at  execution  sale  to  a  pur-  S.  Car.  396. 

chaser  in  good  faith.  One  of  the  tes-  8.  Middlebrook  v.  Merchants'  Bank,, 
tator's  children,  who  was  a  minor  when  3  Keyes  (N.  Y.)  135;  Luce  v,  Mjan- 
these  proceedings  took  place,  brought  Chester,  etc.,  R.  Co,  6^  N.  H.  588^ 
suit  on  coming  of  age  to  set  aside  the  Hobbs  x\  Western  Nat.  Bank,  8  Weekly- 
transfer,  though  the  execution  pur-  Notes  131  ;  In  re  Cape  May,  etc.,  Cow 
chaser  obtained  title.  But  the  court  (N.  J.  18S8),  16  Atl.  Rep.  191. 
said:  ** To  dispossess  him  of  his  prop-  4.  Alfonso's  Appeal,  70  Pa.  St. 
erty  in  the  face  of  these  facts,  or  to  in-  347. 

terfereatall  with  the  proper  enjoyment  5.  Ross  v.  Southwestern  R.  Co.,  53 

and  disposition  of  it,  would  be  an  act  Ga.  514. 

of  arbitrary  power.     None  of  the  inci-  6.  Thackrah  r.  Haas,  119  U.  S.  499. 

dents  of  a  perfect  title   are  wanting.  7.  Chew  v.  Bank  of   Baltimore,  14 

What   stockholder   in    this  company,  Md.  299. 

what  owner  of  any  property,  could  be  8.  Quiner  v,  Marblehead  Social  Ins. 

considered  safe,  if  such  a  title  as  this  is  Co.,  10  Mass.  476.     Compare  Sargent 

not  to  be  recognized  and   protected?  7'.  Franklin  Ins.  Co.,  8  Pick.   (Mass.). 

That    the    petitioner,    Helen,    was    a  90;  19  Am.  Dec.  306. 

minor  while  these   proceedings  were  9.  Standing  i'.  Bowring,  27  Ch.  Div.. 

had  in  the  court  of  probate ;  that  an  341 ;  Comstock  v.  Buchannan,  57  Barb, 

appeal  has  been    taken   by  her   from  (N.  Y.)  127. 

some  of  these  orders  and  decrees  since  The  surviving  owner  acquires  title 

she  became  of  age,  and  a  reversal  of  to  the  whole.     Hill's  Case,  L.  R.,  20 

the  same  obtained,  cannot  affect  this  Eq.  585;  Garrick  v.  Taylor,  3  L.  T.,  N.- 

question.     If  she  has  been  wronged  in  S.  460.     And  a  previous   transfer  by 

the  distribution  of  this  estate  she  can  him  conveys  the  whole.     Slaymaker  v, 

have  redress  against  the  administrator  Bank,  10  Pa.  St.  373. 

on  his  probate  bond.  Hough  v.  Bailey,  10.  See  cases  cited  in  following  notes. 

32  Conn.  290  "  11.  Swan  v.  North  British  Australa- 

1.  Prall   r.  Hamil,  28  N.  J.  Eq.  66;  sian  Co,  7  H.  &  N.  603. 

White  V.  Price,  39  Hun  (N.  Y.)  394;  12.  Matthews  x\  Massachusetts  Nat. 

Keane  r.  Robarts,  4  Madd.  Ch.  332  ;  Bank,  i  Holmes  (U.  S.)  396;  Sewall  r. 
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sales  of  stock.  So,  a  transfer  is  forged  if,  without  authority,  the 
names  of  several  co-trustees  are  signed  to  it  by  one  of  them,^  and 
the  rule  applies  to  similar  signatures  by  one  of  two  partners 
in  whose  joint  names  the  stock  stands,*  or  by  the  secretary 
of  the  corporation  who  signs  his  own  and  the  names  of  other 
officers.* 

(b)  StatiiB  of  Transferee!. — While  bona  fide  transferees,  without 
notice,  of  certificates  which  have  been  forged,  are  sometimes  pro- 
tected  as  against  the  real  owner,*  they  will  not  be  thus  protected 
unless  the  latter  has  been  guilty  of  negligence  constituting  an 
estoppel.*  Even  where  the  original  purchase  was  bona  fide,  it  has 
been  held  that  a  re-sale  by  such  purchaser  after  a  demand  made 
upon  him  by  the  real  owner,  would  make  the  former  liable  in  tro- 
ver for  the  stock.®  Transferees  claiming  through  a  forger  can 
neither  compel  registry,  nor  prevent  a  cancellation  thereof  when 
once  permitted.''  One  whose  stock  has  been  sold  without  his 
knowledge  under  a  forged  power  of  attorney,  niay  sustain  an 
action  for  money  had  and  received  against  the  party  who  holds 
the  proceeds  of  the  sale.®  So  a  corporation  may  recover  from  a 
transferee  for  damages  sustained  by  it  for  registering  his  forged 

Boston    Water    Power    Co.,   4  Allen  certificates  from   a  box   deposited   at 

(Mass.)  277;  81  Am.  Dec  701.  the  bank  for   safe   keeping,  filled  out 

1.  Cottam  V.  Eastern  Counties  R.  the  two  remaining  certificates  with 
Co.,  I  J.  &  H.  243 ;  Sloman  x\  Bank  of  transfers  of  shares  in  the  company 
England,  14  Sim.  475.  whose  stock  he  was  employed  to  sell, 

2.  Midland  R.  Co.  v.  Taylor,  8  H.  and  after  forging  attestations,  deliv- 
L.'  Cas.  751,  affirming  29  L.  J.  Ch.  ered  the  certificates  to  bona  fide  pur- 
731.  chasers.      It  was  held  that  the  latter 

3.  Shaw  7*.  Port  Philip  Gold  Min.  acquired  no  title,  and  that  the  owner's 
Co.,  13  Q^  B.  Div.  103.  Compare  Dun-  conduct  in  thus  intrusting  the  matter 
can  V,  Luntley,  2  McN.  &  G.  30.  to  his  broker  did  not  constitute  such 

4.  Machinist's  Nat.  Bank  r.  Field,  negligence  as  would  estop  him.  The 
126  Mass.  345 ;  In  re  Bahia,  etc.,  R.  principle  agreed  upon  by  all  the 
Co.,  L.  R..  3  Q^  B.  584.  An  extreme  judges  was  that  the  negligence,  to 
instance  of  the  protection  fifforded  to  operate  as  an  estoppel,  must  be  the 
the  purchaser,  is  the  case  of  Matthews  approximate  cause  of  the  loss.  So  in 
x\  Massachusetts  Nat.  Bank,  1  Holmes  Johnston  v.  Renton,  L.  R.,  9  Eq.  181, 
(U.  S.)  396,  where  a  bank  which  had  the  fact  that  the  owner  intrusted  his 
-accepted  stock  as  collateral,  the  certifi-  certificates  to  a  bank  whose  manager 
cates  of  which  had  been  fraudulently  committed  the  forgery,  was  held  to 
altered    by   the  owner  who    pledged  constitute  negligence. 

them,  was  held  liable  to  a  subsequent  6.  Monk  v.  Graham,  8  Mod.  9. 

purchaser   from  the  forger,  to  whom  7.  Simm    v.    Anglo-American   Tel. 

the  bank   had   indorsed   and   retrans-  Co.,  5  Q^  B.  Div.  188;  W hitew right  t^. 

ferred  the  certificates.  American  Tel.,  etc.,  Co.,  N.  Y.  Daily 

5.  Swan  t'.  North  British  Australasian  Reg.,  Aug.  6,  1886;  Waterhouse  r. 
Co.,  7  n.  &  N.  603.  In  this  case  the  London,  etc.,  R.  Co.,  41  L.  T.,  N.  S. 
owner  of  certain  shares  in  one  com-  553;  Hambleton  v.  Central  Ohio  R. 
pany  employed  a  broker  to  sell  shares  Co.,  44  Md.  551;  Brown  r.  Howard 
in  another  company.  The  broker  rep-  F.  Ins.  Co.,  42  Md.  384;  Hildyard  v. 
resented  that  it  was  necessary  for  him  South  Sea  Co.,  2  P.  Wms.  76;"  Ashby 
to  sign  ten  blank  forms  of  transfer,  v.  Blackwell,  2  Eden  299.  But  see 
which  were  accordingly  signed,  sealed  Metropolitan  Sav.  Bank  v.  Baltimore, 
and    delivered   by   the  owner   to   the  63  Md,  6. 

broker.    The  latter  used  but  eight  of        8.  Marsh 'Z\  Keating,  i  Bing.  N.  Cas. 
the  blank  forms,  and  having  stolen  the     198 ;  27  E.  C.  L.  354. 
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transfer,^  but  it  cannot  recover  from  the  broker  or  auctioneer 
who  sold  the  stock  for  the  forger  * 

(4)  Stolen  and  Lost  Certificates. — See  supra,  this  title,  Nego- 
tiability.    See  also  LOST  Papers,  vol.  13,  p.  1059. 

(5)  Effect  of  Lis  Pendens  Upon  Sales  of  Stock. —  See  Lis  PEND- 
ENS, vol.  13,  p.  873. 

(6)  Performance  and  Tender. — An  executory  contract  for  the 
sale  of  stock  is  sufficiently  performed  by  a  delivery  of  the  cer- 
tificates.* In  England  it  is  even  held  that  one  who  contracts  to 
"  deliver*'  performs  when  he  places  the  other  party  in  the  posi- 
tion of  legal  owner.*     The  purchaser  may  refuse  a  tender  of  the 

1.  Boston,  etc.,  R.  Co.  v,   Richard-     H.  182;  Munn  v.  Barnum,  24  Barb.  (N, 
son,   135   Mass.  473,  where  the  court     Y.)  283. 

says:  "  If  one  buys  stock  and  takes  a  4.  Hunt  t\  Gunn,  13  C.  B.,  N.  S. 
transfer,  and  presents  the  certificate  to  226;  106  E.  C.  L.  226.  In  this  case  the 
the  corporation  and  demands  a  new  purchaser  had  executed  the  company's 
one,  he  thereby  impliedly  represents  '*  Deed  of  Settlement,"  which  resem- 
that  he  is  entitled  to  the  new  certifi-  bles  in  part  the  American  charter,  but 
cate.  He  demands  it  as  his  right,  is  signed  by  the  original  members. 
This  implies  that  he  is  the  owner  and  The  court  held  in  the  above  case  that 
has  a  right  to  it.  The  corporation  has  when  the  purchaser  signed  this  in- 
the  right  to  understand  him  as  assert-  strument,  he  became  the  owner  of  the 
ing  this.  It  is  not  bound  to  question  shares,  and  hence  that  a  delivery  of 
or  investigate  the  genuineness  of  the  the  scrip  certificates  by  the  seller  was 
transfer,  and  see  if  the  purchaser  has  unnecessary.  In  the  opinion,  Byles, 
not  been  defrauded.  When  the  pur-  J.,  says:  **  When  this  agreement  was 
chaser  presents  his  transfer  and  cer-  entered  into,  there  were  two  modes  by 
tificate,  the  transfer  officer  naturally  which  the  plaintiff  might  become  a 
understands  that  he  claims  the  trans-  shareholder  in  the  company;  by  exe- 
fer  to  be  valid,  and  to  have  a  right  to  cuting  the  deed,  and  so  becoming  an 
a  certificate ;  he  has  a  right  to  act  as  if  original  shareholder,  or  by  becom- 
this  had  been  said  in  terms.  And  if,  ing  a  transferee  of  the  shares.  He 
relying  upon  such  tacit  and  implied  executed  the  deed  as  a  holder  of 
representations,  the  corporation  suf-  sixty  shares  and  so  became  an  ori- 
fers  a  loss,  the  purchaser  who  misled  ginal  shareholder ;  and  he  was  after- 
it  is  liable."  wards  registered  as  such.    The  condi- 

2.  Machinists'  Nat.  Bank  r.  Field,  126  tion  of  the  contract,  therefore,  has  been 
Mass.  345.  satisfied.    The  only  person  who  could 

8.  The   delivery    of    certificates   of  in  any  way  deal  with  the  shares  after 

shares  to  a  purchaser,  is  analogous  to  the  execution  of  the   deed  of  settle- 

the  delivery  of  chattels  upon   a  sale  ment  and  the  complete  registration  of 

thereof — and  the  assignment  of  it  is.  a  the  company,  is  the  plaintiff  who  now 

symbolical    delivery    of    the    shares  sues  for  the  non -performance  of  the 

themselves.      Howe  v.   Starkweather,  agreement  to  deliver  the  shares  to  him. 

17   Mass.   243 ;     Sargent  ,  r\  Franklin  In  the  events  which  have  happened, 

Ins.  Co.,  8  Pick.   (Mass.)  98;   19  Am.  it  seems  to   me,  that,  upon  the  strict 

Dec.    306.    This    being    as    complete  construction  of  the  document,  as  well 

a   delivery  as  the  subject   matter  ad-  as  according  to  the  manifest  justice  of 

mits  of,   a  title   to    the  stock    passes  the  case,  the  defendant  is  entitled  to  a 

by  the  tender  of  the  certificate,  and  verdict   on   the  second  plea.     And,  if 

the  purchaser's   refusal  to   receive   it  there  be  any  technical  difficulty  in  the 

leaves    the    certificate    in    the   hands  way,  it  would  be  the  duty  of  the  court 

of  the  seller  as  the  trustee  or  bailee  to  amend,  in  order  to  advance  the  real 

of     the    purchaser.     2     Kent     Com.  justice  of  the  case."     And  Erie,  C.  J., 

741,  note  h;    Noyes  v.  Spaulding,  27  says  in  the  same  case :     "  I  am  clearly 

Vt.  427;    Bruce   v.  Smith,  44  Ind.  i;  of  opinion   that  the  shares  were  deliv- 

Merchants'  Nat.   Bank  v.  Richards,  6  ered,  if  they  vested  in  the  plaintiff.    To 

Mo.  App.  454;  Eastman  v,  Fiske,  9  N.  a    person   who  understands  anything 
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certificates  unless  accompanied  by  a  registration  of  the  transfer,^ 
or  if  they  are  indorsed  in  blank  by  some  previous  owner  and  not 
by  the  seller;*  or,  if  the  stock  has  been  attached;*  but  not  on 
the  ground  that  the  company  has,  since  the  formation  of  the 
contract,  issued  other  shares  at  a  discount.*  So  the  party  who 
contracts  to  sell  need  not  tender  the  identical  shares  owned  by 
him  when  the  agreement  was  made.*  Where  the  contract  pro- 
vides that  the  certificates  and  the  purchase-money  are  to  be  left 
with  a  trust  company,  tender  is  unnecessary.®  The  duty  of  fur- 
nishing the  deed  by  which  a  transfer  of  shares  is  effected  in  Eng- 
land is  controlled  by  the  usage  of  the  market.'' 

(7)  Enforcement — (a)  Specific  Performance.^ — Where  the  contract 
for  sale  is  clear  and  the  value  of  the  stock  is  uncertain,®  or  where 
the  remedy  in  damages  is  inadequate,*®  or  some  other  valid 
ground  is  shown,**  specific  performance  may  be  awarded.      But 


of  the  subject  the  scrip  certificate  is 
something  totally  distinct  from  the 
shares.  The  certificate  may  be  delivered 
though  the  shares  are  not,  and  vice 
versa.  Upon  the  facts  proved  here, 
the  shares  were  clearly  vested  in  Hunt 
from  the  moment  the  company  be- 
x:ame  a  completely  registered  com- 
pany ;  and  that  was  a  delivery  within 
the  meaning  of  this  contract." 

1.  White  V.  Salisbury,  33  Mo.  150. 
•C<?w/«rcWilkinson  z\  Lloyd,  7  Q^B.  27. 

2.  Hare  v.  Waring,  3  M.  &  W.  362, 
•where  Baron  Parke  says  :  "These 
•certificates  would  be  prima  facie  evi- 
-dence  of  somebody  else,  not  the  as- 
signees, being  entitled  to  the  shares, 
and  there  is  no  proof  of  the  assignees 
■deriving  the  title  from  that  party  by 
assignment,  even  assuming  that  to  be 
sufficient.  We  are  satisfied  that  the 
true  meaning  of  the  contract  is,  that 
the  party  is  to  convey  and  deliver  cer- 
tificates, showing,  either  on  the  face  of 
them  or  from  the  indorsements,  that 
the  title  is  in  the   person  conveying." 

8.  Eastman  v,  Fiske,  9  N.  H.  182. 

4.  Noyes  i'.  Spaulding,  27  Vt.  427. 

5.  Noyes  v.  Spaulding,  27  Vt.  427; 
Frost  V.  Clarkson,  7  Cow.  (N.  Y.)  24; 
Shales  v.  Signoret,  i  Ld.  Raym.  440. 

6.  Reed  v.  Hayt,  109  N.  Y.  659;  21 
Am.  &  Eng.  Corp.  Cas.  295. 

7.  Shaw  V.  Rowley,  16  M.  &  W.  810; 
Stephens  v.  DeMedina,  4  Q^  B.  422. 

8.  See  generally.  Specific  Per- 
formance, vol.  22,  p.  908. 

9.  Treasurer  f.  Commercial  Coal 
Min.  Co.,  23  Cal.  390 ;  White  v,  Schuy- 
ler, I  Abb.  Pr.,  N.  S.  (N.  Y.)  300;  31 
How.  Pr.  (N.  Y.)  38;  Sank!'.  Union 
Steamship  Co.,   5    Phila.    (Pa.)  499; 


Goodwin  Gas  Stove,  etc.,  Co.*s  Appeal, 
117  Pa.  St.  514:  Cheale  v.  Ken  ward,  3 
DeG.  &  J.  27;  Walker  v.  Bartlett,  18 
C.  B.  845 ;  86  E.  C.  L.  844. 

10.  Cushman  v,  Thayer  Mfg.  Co.,  76 
N.  Y.  365 ;  32  Am.  Rep.  315,  where  the 
court  says :  *' A  recovery  of  damages 
would  furnish  inadequate  compensa- 
tion ;  the  remedy  by  mandamus  can- 
not be  invoked  as  the  authorities  hold, 
and  there  can  be  no  question  that,  in  a 
case  of  this  kind,  a  court  of  equity 
alone  can  grant  the  proper  relief."  See 
also  Johnson  v.  Brooks,  93  N.  Y.  343; 
Tobey  v.  Hakes,  54  Conn.  276;  Walker 
V.  Detroit  Transit  R.  Co.,  47  Mich.  342  ; 
Freon  v.  Carriage  Co.,  42  Ohio  St.  41; 
51  Am.  Rep.  794;  Phillips  v.  Berger,  2 
Barb.  (N.  Y.)  60S;  i  Story,  Eq.  Jur.,^ 
717. 

11.  Duncuft  V,  Albrecht,  12  Sim.  180; 
Parish  v.  Parish,  32  Beav.  207;  Pooic 
V.  Middleton,  29  Beav.  646;  Turner  v. 
May,  32  L.  T.,  N.  S.  56;  Beckitt  v, 
Bilfsburough,  8  Hare  188;  Treasurer 
V,  Commercial  Coal  Min.  Co.,  23  Cal. 
390;  Frue  V.  Houghton,  6  Colo.  318; 
C hater  v.  San  Francisco  Sugar  Refin- 
ery Co.,  19  Cal.  219;  White  V.  Schuyler, 
1  Abb.  Pr.  N.  S.  (N.  Y.)  300;  Price  v, 
Minot,  107  Mass.  49;  Buckmaster  v. 
Consumers'  Ice  Co.,  5  Daly  (N.  Y.) 
313,  Compare  Austin  v.  Gillaspie,  i 
Tones  Eq.  (N.  Car.)  261 ;  Nutbrown  v. 
Thornton,  10  Ves.  160;  Shaw  v.  Fisher, 
5  De  G.  M.  &  G.  596 ;  Wynne  v.  Price, 
3  De  G.  &  S.  310;  Wilson  r.  Keating, 
7  W.  R.  484;  Oriental  Co.  v,  Briggs,  2 
}.  &  H.  625;  Paine  v.  Hutchinson,L.  R., 
3  Eq.  257 ;  Shepherd  v,  Gillespie,  L. 
R.,  5  Eq.  293 ;  Birmingham  v.  Sheri- 
dan, etc.,  Ins.  Co.,  33  Beav.  660 ;  Stras- 
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the  purpose  of  the  contract  must  not  be  contrary  to  public  pol- 
icy,* nor  detrimental  to  the  interests  of  the  corporation.*  So 
specific  performance  will  not  be  granted,  if  the  defendant  is  no 
longer  in  possession  of  the  stock,^  or  if  the  delivery  forms  but 
•one  of  several  parts  of  the  contract,*  or  if  the  default  is  capable 
of  exact  compensation  in  damages.*  A  contract  to  transfer  stock 
at  any  time  will  not  be  enforced  against  the  insolvent  estate  of  a 
stockholder  since  deceased,®  and,  in  general,  the  plaintiff  must 
be  diligent  in  seeking  his  remedy.  A  delay  of  seven,''  and  even 
of  five^  years  has  been  held  sufficient  to  constitute  a  bar  to  spe- 
cific performance.  But  where  that  remedy  is  denied,  equity  will 
sometimes  award  damages  without  sending  the  plaintiff  to  a 
•court  of  law.®  The  contract,  like  others,  will  be  enforced,  if 
at  all,  so  as  to  promote  the  apparent  intention  of  the  parties.*® 

(b)  Damagw. — See  DAMAGES,  vol.  5,  p.  29  ;  TROVER. 

(0)  DefenMs. — It  is  no  defense  to  an  action  upon  a  contract  for 
the  purchase  of  stock  that  the  company  was  at  the  time  insolv- 
ent,** or  has  suffered  a  loss  of  its  property,**  or  is  being  wound 
up,*'  or  is  only  proven  to  be  a  de  facto  corporation,**  or  has  since 
effected  an  ultra  vires  issue  of  stock  at  a  discount.**  One  who 
contracts  to  sell  stock  is  bound  to  execute  the  transfer  though 
the  directors  refuse  to  allow  it.*®     So  a  director  who  agrees  to 

iburg  R.  Co.  7'.  Echternacht,  3i  Pa.  St.  Austin  v,  Gillaspie,  i   Jones  Eq.  (N. 

121 ;  60  Am.   Dec.    49;    Ferguson    v.  Car.)  261. 

Paschal I«  II  Mo.  267;  Cowles  7^  Whit-  10.  Cook,    Stock   and   Stockholders 

man,  10  Conn.   121 ;  25  Am.  Dec.  60;  (2d  ed.),  p.  374.   See  also  Central,  etc., 

Clark  t'.  Flint,  22  Pick.  (Mass.)  231;  33  Assoc,  v.  James,  81  Ga.  762;  Donahue 

Am.   Dec.   733 ;   Mechanics'   Bank  v,  v,  M'Cosh,  70  Iowa  733 ;  Kernochan  t\ 

Seton,    I    Pet.    (U.   S.)    299;  Cruse  v.  Murray,  11 1  N.  Y.  306;  Hill  v.  Smith, 

Paine,  L.  R.,  6  Eq.  641  21  How.  (U.  S.)  283;  Eagan  v,  Clasby, 

1.  Tobejr  v.  Robinson,  99  III.  222;  5  Utah  154;  Reynolds  v,  Myers,  51  Vt. 
Noyes  v.  Marsh,  123  Mass.  286.  444. 

2.  Foil's  Appeal,  91  Pa.  St.  434;  36  11.  Rudget;.  Bowman,  L.  R.,  3  Q^  B. 
Am.  Rep.  671.  689;   Gordon  v.  Parker,  10  La.  56.    A 

8.  Columbine   v.  Chichester,  2  Ph.  contract  to  deliver  stock  free  from  in- 

27.     But  where  he  has  retained  a  part,  cumbrances  is  not  broken  by  the  exist- 

the  contract  will   be  specifically  en-  ence  of  liens  against  the  corporation, 

forced  as  to  it.    Turner  v.  May,  32  L.  Williams  v.  Hanna,  40  Ind.  535. 

T.,  N.  S.  56.  12.  Kerchne  v,  Gettys,  18  S.  Car.  521. 

4.  Rosst;.  Union  Pac.  R.  Co.,  Woolw.  Compare  Donahue  v,  M'Cosh,  70  Iowa 
(U.  S.)  26.  733. 

5.  Eckstein  v.  Downing,  64  N.   H.  18.  Crubb  t*.  Miller,  19  W.  R.  519. 
248;  Noyes  v.  Marsh,  123  Mass.  286;  14.  Reynolds  v.  Myers,  51  Vt.  444. 
Thorndike   v.   Locke,  98   Mass.   340;  15.  Faulkner  t;.  Hebard,  26  Vt.  452, 
Jones  V.  Newhall,  115  Mass.  244;  i^  But  the  fact  that  shares  are  issued  at 
Am.  Rep.  97;  Somerby  v.  Buntin,  iiS  less  than  the  charter  price  is  a  good 
Mass.  287 ;  19  Am.  Rep.  459.  defense  to  an  action  for  the  purchase 

6.  Chafee  v.  Sprague,  16  R.  L  189.  thereof,  though  the  corporation  is  also 

7.  York  V.  Passaic  Rolling  Mill  Co.,  liable  to  the  holder.  Sturges  v.  Stet- 
30  Fed.  Rep.  471.  son,  i  Biss.  (U.  S.)  246. 

8.  Diamond  State  Iron  Co.  v.  Todd  16.  Poole  v.  Middleton,  29  Beav.  646. 
(Del.  1888),  14  Atl.  Rep.  27,  where  But  see  London  Founders'  Assoc,  v, 
there  was  also  uncertainty  and  mis-  Clarke,  20  Q^  B.  Div.  576;  21  Am.  <& 
representation.  Eng.  Corp.  Cas.  428,  where  it  is  held 

9.  Wonson  r,  Feniio,  129  Mass.  405 ;  that  a  contract  for  sale  on  the  stock 

687 


Tramfer.  STOCK.  flifto- 

transfer  shares  to  an  employe  of  the  corporation,  unless  he 
should  leave  its  employ,  is  not  released  by  a  dismissal  of  the 
employ^.*  A  transferee  from  one  who  is  entitled  to  receive 
stock  from  a  corporation,  upon  the  performance  of  certain  acts, 
cannot  plead  their  non-performance  as  a  ground  of  forfeiture,  if 
the  corporation  does  not.*  The  Statute  of  Limitations  is,  of 
course,  available  as  a  defense.' 

b.  Gifts — (i)  Validity. — Gifts  of  stock  once  made  cannot  be 
revoked  by  the  donor.*  But  the  intent  to  vest  title  in  the  donee 
must  be  clear.^  In  the  case  of  an  infant  donee,  acceptance  will 
be  inferred  from  the  beneficial  nature  of  the  grant.®  Delivery, 
may  be  effected  so  as  to  consummate  the  gift  by  transfer  on  the 
corporate  books,  even  though  the  donor  retains  possession  of  the 
certificates.''  So  parol  evidence  has  been  held  admissible,  as 
against  the  creditors  of  the  donor,  to  show  that  he  intended  a 
purchase  in  the  donee's  name,  as  a  gift.®  But  it  has  been  held 
that  there  was  no  valid  delivery  to  one  claiming  as  donee  where 

exchange  does  not  import  an  under-  Carr,  45  N.  Y.  406;  6  Am.  Rep.  112; 

standing  that  the  company  will  regis-  Jackson  v.  Bodle,  20  Johns.  (N.  Y  > 

ter  the  transfer.  184. 

1.  Price  V.  Minot,  107  Mass.  49.  7.  Robert's  Appeal,  85  Pa.  St.  84, 
There  was  also  a  by -law  that  no  shares  where  the  donor,  since  deceased,  had 
could  be  transferred  without  first  being  effected  ^uch  a  transfer  to  his  niece, 
offered  to  the  corporation.  The  court  said  :  "  The  gift  is  complete 

2.  Bradley  v.  Chase,  22  Me.  511.  by  the  delivery  of  the  thing  itself,  for 
8,  Williams  v.  Meyer,  41    Hun   (N.     transferring  the  shares  to  her  upon  the 

Y.)  545.  books  of  the  company  is  putting  her  in 

4.  Francis  V.  New  York,  etc.,  R.  Co.,  complete  possession  of   the  thing  as- 

17  Abb.  N.  Cas.   (N.  Y.)    i ;  Standing  signed,  and  clothing  her  with  the  com- 

V,  Bowring,  27  Ch.   Div.  341 ;    Dela-  plete  legal  title.   It  stands  in  the  place 

mater's   Estate,  i    Whart.   (Pa.)   362;  of  a  delivery.     Such  an  act  performs 

Dummer  t'.  Pitcher,  5  Sim.  35.  precisely   the   office  which   an   actual 

6.  Jackson    v.   Twenty-third  St.   R.  delivery  would    perform  if  it  were  a 

Co.,  88  N.  Y.  521.  chattel.     It  is  as  complete  a  delivery 

A  woman  at  the  time  of  her  mar-  as  the  nature  of  the  thing  will  admit 
riage  owned  thirty-six  shares  of  bank  of.  There  can  be  no  clearer  evidence 
stock  standing  in  her  name.  Some  of  a  design  to  part  with  the  right  of 
time  after  the  marriage  her  husband  property  in  favor  of  another  than  an 
transferred  it  to  himself  for  the  pur-  absolute  transfer  of  the  legal  title  to 
pose  of  pledging  it  to  the  bank  for  a  her  for  her  own  use.  Retaining  in  his 
loan,  and  after  the  loan  was  repaid,  possession  the  certificates  which  are  in 
retransferred  it  to  her,  stating  that  it  her  name,  and  which  he  could  not  use 
was  hers  and  that  he  wished  it  to  stand  without  her  consent,  cannot  undo  or 
in  her  name  as  before.  The  husband  qualify  the  decisive  ownership  with 
afterwards  purchase  d  fourteen  other  which  he  had  invested  her  by  the  ac- 
shares  of  the  stock  of  the  same  bank  tual  delivery  to  her  on  the  books  of  the 
and  had  them  transferred  to  his  wife,  company.  The  best  evidence  of  her 
The  translers  were  made  in  good  faith  ownership  is  the  transfer  on  the  books 
and  there  were  no  creditors  to  be  in-  of  the  company.  The  certificates  were 
jured.  Hvld^  that  in  equity  the  hus-  but  secondary  evidence  of  her  owner- 
band  had  made  a  valid  gift  of  the  ship,  and  only  useful  for  purposes  of 
whole  fittv  shares  to  the  wife,  and  that  transfer.  They  were  nothing  more 
she  took  a  sole  and  separate  estate  than  the  official  declaration  by  the 
therein.  Deming  x\  Williams,  26  company  of  what  already  appeared  on 
Conn.  226.  their  books.     There  was  here  no  locus. 

6    Francis  7'.  New  York,  etc.,  R.  Co.,  pacniteuticer 

17  Abb.  N.  Cas.  (N.  Y.)  i ;  Spencer  v.  8.  Rider  v.  Kidder,  10  Ves.  361. 
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the  latter  never  received  the  certificates  and  his  alleged  donor 
notified  the  company  that  he  would  give  further  orders  as  to  the 
disposition  of  the  shares  ;  though  the  shares  had  been  set  aside  in 
the  claimant's  name  and  the  dividends  paid  to  him  at  the  donors 
direction.*  A  gift  of  certain  original  shares,  together  with 
"  the  dividends  and  income  thereof,'*  does  not  pass  new  shares 
issued  subsequently  and  apportioned  among  the  holders  of  the 
original  shares,*  but  a  gift  of  dividends  has  been  held  to  pass  the 
stock.^ 

(2)  Formalities, — In  most  cases  a  gift  may  be  complete  and 
effectual  without  registration  on  the  corporate  books.*  As  be- 
tween donor  and  donee  the  gift  maybe  valid  without  registration, 
notwithstanding  a  requirement  of  such  formality  ;  so  it  may  be 
valid  without  a  written  assignment  of  the  certificate.^  In  Eng-- 
land,  a  gift  of  railroad  stock  requires  a  deed,®  and  a  decedent's 
memorandum  that  he  makes  a  gift  of  certain  stock,  but  retains  it 
during  life  in  order  to  draw  dividends,  passes  no  title.'' 

c.  Legacies.— See  Legacies  and  Devises,  vol.  13,  p.  19; 
Remainders,  vol.  20.  p.  828;  Wills. 

vni.  Lien  or  the  Coepoeation  ok  Stock— (See  also  National 
Banks,  vol.  16,  p.  201) — 1.  Origin  and  Creation  of  Lien — a.  Rule 
ATCOMMbN  Law. — At  common  law  a  corporation  has  no  lien  on 
shares  of  stock  belonging  to  a  member  indebted  to  the  corpora- 
tion.® Authority  for  such  a  lien  must  be  founded  on  charter  or 
statute,  or,  in  some  instances,  on  by-law  or  custom. 

1.  Jackson  v.  Twenty-third  St.  R.  26  Conn.  154;  Farmers',  etc ,  Bank  i;. 
Co.,  88  N.  Y.  520.  Wasson,  4S  Iowa    336;  30   Am.   Rep. 

2.  Spooner  T^.  Phillips  (Conn.  1892),  395;  Dana  r.  Brown,  i  J.  J.  Marsh. 
24  Atl.  Rep.  1524.  (Ky.)  304;  Fitzhugh  v.  Bank  of  Shep- 

3.  Delamater's  Estate,  iWhart. (Pa.)  herdsville.  3  T.  B.  Mon.  (Ky.)  126;  16 
362.  Am.  Dec.  90;  Byrne  v.  Union  Bank,  9 

4.  See .^w/rrt,  this  title,  y?tf'^/'.v/r////*<?».  Rob.  (La.)  433;  Bryon  v.  Carter,  22 
See  also  Grymes  T'.  Hone,  49  N.  Y.  17;  La.  Ann.  98;  ilagar  :'.  Union  Nat. 
10  Am.  Rep.  313;  De  Caumont  t-.  Bo-  Bank,  63  Me.  509;  Gemmell  v.  Davis 
gert  36  Hun  (N.  Y.)  382  ;  Jackson  z\  (Md.),  23  Atl.  Rep.  1032;  Crease  v. 
Twenty-third  St.  R.  Co ,  88  N.  Y.  520.  Babcock,  10  Met.  (Mass.)  525 ;  Grew  v. 

In  Afary/andf  under  the  statute  the  Breed,  10   Met.  (Mass.)    569;  Sargent 

rule  is  otherwise.     Baltimore   Retort,  v.  Franklin    Ins.  Co.,   8  Pick.   (Mass.) 

etc.,  Co.  V,  Mali,  6^  Md.  93;  13  Am.  &  99  ;  19  Am.    Dec.   316;  Massac hu.setts 

Eng.  Corp.  Cas.  49;  57  Am.  Rep.  304;  Iron    Co.  v.   Hooper,  7  Cush.  (Mass.) 

Pennington   v.  Gittings,   2   Gill   &  J.  183;  Holly  Springs  Bank  f.  Pinson,  58 

(Md.)  20S.  Miss.  421 ;  38  Am.  Rep.  330 ;  Carroll  7'» 

6.  Walsh  r.  Saxton,  55  Barb.  (N.  Y.)  MuUanphy  Sav.    Bank,   8    Mo.    App^ 

251.     In   Allerton  T'.  Lang,    10    Bosw.  249;  Williams   r.  Lowe,   4  Neb    3827. 

(N.  Y.)  362,  the  delivery  by  the  stock-  Bates  t'.  New  York  Ins.  Co..  3  Johns., 

holder  of  a  hand-bag  containing  a  cer-  Cas.    (N.  Y.)    238  ;   Bank  of   Attica  x\. 

tificate  of  stock,  with  the  statement.  "I  Manufacturers',  etc..   Bank,  20  N.   Y.. 

make  you  a   present  of  it,"    was   held  501  ;    Driscoll  r.  West  Bradley,   etc.,. 

sufficient   to   constitute   a   gift  of   the  Mfg.  Co.,  59  N.  Y.  96;  Heart  7'.  State 

stock.  Bank,    2    Dev.    Eq.    (N.    Car.)    11 1; 

6.  Moore  r.  Moore,  43  L.  J.  Ch.  617.  .  Steamship  Dock  Co.  v.  Heron,  ^2  Pa.. 

7.  /«  re  Shield,  53  L.  T.,  N.  S.  5.  St.  280;  Merchant's  Bank  v.  Shouse,. 

8.  Mobile  Mut.  Ins.  Co.  v.  Cullom,  102  Pa.  St.  488;  Nealey  v.  Janney,  2 
49  Ala.  558 ;  People  v.  Crockett,  9  Cal.  Cranch  (C.  C.)  108;  Case  v.  Bank,  100 
112;  Vansands  f.  Middlesex  Co.  Bank,  U.  S.  446. 
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b.  Statutes  and  Charters. — Legislatures,  however,  fre- 
quently provide  for  the  lien  by  general  law  or  by  charter.* 

c,  By-Laws. — Whether,  in  the  absence  of  authority  conferred 
by  statute  or  charter,  a  corporation  by  a  by-law  can  create  a  lien 
on  the  stock,  is  a  question  upon  which  the  authorities  are  not 
harmonious.  The  weight  of  authority,  however,  at  least  at  the 
present  day,  appears  to  assert  the  existence  of  the  right.*     The 

1.  Llene  By  Statute  and  Charter. —  29 ;  Bank  v.  Saulsbury,  etc.,  Co.,  L.  R., 

Allen  V.  Montgomery  R.   Co.,  11   Ala.  H.  L.  (1892)  281. 

437;  First  Nat.  Bank  r.  Hartford  L.,  See  the  statutes  of  Alabama^  Ar- 

etc.,  Ins.  Co.,  45  Conn.  22;  Ryder  v.  kansas^   Colorado^  Connecticut^  Michi- 

Alton,  etc.,  R.  Co.,  13  111.  510;    Ger-  gnn^   Minnesota^    Montana^    Pennsyl- 

man   Security  Bank    v,    Jefferson,   10  vania^  South  Carolina^  Utah^  and  Wis^ 

Bush  (Ky.)  326;  Merrill   v.  Call,    15  r^ffjc;!  for  instances  of  general  statutes 

Me.  428;  Farmers*  Bank  v,  Iglehart,  conferring  the  lien. 

6  Gill  (Md.)  50;  Hodges  v.  Planters'  A  statute  authorizing    the  sale  of 

Bank,  7  Gill  &.  }.  (Md.)  306;  Reese  v,  stock  for  unpaid  installments,  relates 

Bank  of   Commerce,  14  Md.   271 ;   74  entirely  to  the  remedy  and  applies  to 

Am.  Dec.  536;  Bank  of  Utica  v.  Smal-  corporations  organized  under  a  former 

ley,  2  Cow.  (N.  Y.)  770;  14  Am.  Dec.  statute  authorizing  a  lien,  but  provid- 

526;  Leggett  V,  Bank  of  Sing  Sing,  24  ing  a  definite  method  of  enforcing  it. 

N.  Y.  383 ;    Stebbins  v.   Phoenix   F.  Tutweiler  v,  Tuscaloosa  Coal,  etc.,  Co., 

Ins.  Co.,  3  Paige  (N.  Y.)  350;  Arnold  89  Ala.  391 ;  31  Am.  &  Eng.  Corp.  Cas. 

V.  Suffolk  Bank,  27  Barb.  (N.  Y.)  424;  445. 

Gaff  V,  Flesher,  33  Ohio  St.  107 ;  2.  This  is  the  view  reached  by  re- 
Rogers  v.  Huntington  Bank,  12  S.  &  cent  text-book  writers.  Beach  on 
R.  (Pa.)  77;  Presbyterian  Congrega-  Corporations,  §  644 ;  Spelling  on  Cor- 
tion  V.  Carlisle  Bank,  5  Pa.  St.  345 ;  porations,  §§  477»  478 ;  Morawetz  on 
Everhart  r.  West  Chester,  etc.,  R.  Co.,  Corporations,  §  201;  Cook  on  Stock 
28  Pa.  St.  339;  Pittsburgh,  etc.,  R.  Co.  and  Stockholders,  §  522.  The  subject 
V.  Clarke,  29  Pa.  St.  146;  Cross  v,  is  discussed  in  National  Banks,  vol. 
Phenix  Bank,  i  R.  I.  39;  Bohmer  v.  16,  p.  163.  The  writer  of  that  article, 
City  Bank,  77  Va.  445 ;  i  Am.  &  Eng.  after  examining  and  comparing  the 
Corp.  Cas.  36 ;  Sabin  v.  Bank  of  cases,  thinks  that  the  weight  of  author- 
Woodstock,  21   Vt.   353 ;  Union   Bank  ity  is  otherwise. 

V,  Laird,  2  Wheat.  (U.  S.)  390;  Brent  In  Cunningham  v.  Alabama  L.  Ins. 
V,  Bank  of  Washington,  10  Pet.  (U.  Co.,  4  Ala.  652,  decided  in  1843,  it  was 
S.)  596;  Cecil  Nat.  Bank  v.  Watson-  held  that  under  a  charter  which  en- 
town  Bank,  105  U.  S.  217;  Hammond  acted  that  stock  should  be  assignable 
V.  Hastings,  134  U.  S.  401;  McMurrich  on  the  books  of  the  corporation  under 
V,  Bond  Head  Harbor  Co.,  9  U.  C.  Q.  such  regulations  as  the  board  of  trus- 
B.  333;  Pinkett  v,  Wright,  2  Hare  120;  tees  should  establish,  it  was  competent 
Weston's  Case,  L.  R.,  4  Ch.  20.  for  the  trustees  to  declare  by  a  by-law 

In  Stebbins  v.  Phoenix  F.  Ins.  Co.,  that  no  stockholder    should   be   per- 

3  Paige  (N.  Y.)  350,  Chancellor  Wal-  mitted   to   transfer  his   stock  for  the 

worth  says:  "  I  have  no  doubt  that  in  company  while  he  was  in  default, 

equity  the  lien  given  by  this  charter  In  Planters',  etc.,  Mut.  Ins.  Co.  v. 

upon  the  stock  belonging  to  debtors  of  Selma  Sav.  Bank,  63  Ala.  585,  the  right 

the  company,  and  upon  the  dividends  of    an   incorporated   savings  bank  to 

thereon,  extends  to  all  stock  actually  make  such  a  by -law  seems  to  have  been 

owned     by    such     debtors,     whether  conceded,  the  point  of  contention  be- 

standing  in  their  own  names  or  in  the  ing  whether  the  by-law  as  passed  was 

names  of  other  persons  as  their  trus-  or  was  not  the  equivalent  of  an  imme- 

tees.     But  the  defendants  could  not  be  diate  and  clear  reservation  by  the  bank 

permitted  to  enforce  that  lien  against  of  a  lien  for  other  debts  and  liabilities 

bona  fide  purchasers  of  the  stock  who  than  on  account  of  the  unpaid  stock, 

had  no  notice  of  such  equitable  lien."  In  People  r.  Crockett,  9  Cal.  113,  a 

So  the  lien   may  be  conferred  by  by-law  was  refused  a  retroactive  op- 
articles  of  association.  Bradford  Bank-  eration. 
ing  Co.  ZK  Briggs,  L.  R.,  12  App.  Cas.  In  Tuthill  v,  Walton,   i   Ga.  43,  a 
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chief  difficulty  arises  where  a  bona  fide  purchaser  denies  notice  of 
the  lien.* 

d.  Contract  and  Usage. — Independent  of  other  authority, 
the  lien  may  be  created  by  contract,  and  the  acceptance  by  the 
stockholder  of  a  certificate  containing  a  provision  for  a  lien,  is  a 
ratification  of  such  a  contract.*     The  lien  may  also  arise  from 

bj-law  asserting  a  lien  was  held  valid  Biss.  (U.  S.)  227;  Pendergast  v.  Bank 

as  between  the  corporators  themselves,  of  Stockton,  2  Sawy.  (U.  S.)  108; /» 

The  recent  case  of    Farmers',  etc.,  re  Bachman,  2  Cent.  L,  J.  119;  12  Nat. 

Bank  v.  Haney  (Iowa,  1893),  54  N.W.  Bank  Reg.   223;  Child  v.    Hudson's 

Rep.  61,  recognized  the  validity  of  a  Bay  Co.,  2  P.  Wms.  207. 

lien  created  by  a  by-law.  The    early  Massachusetts  cases  of 

In  Holly  Springs  Bank  v,  Pinson,  58  Plymouth  Bank  v.  Norfolk  Bank,  10 
Miss.  421 ;  38  Am.  Rep.  330,  the  bank  Pick.  (Mass.)  454,  and  Sargent  v, 
charter  authorized  the  board  of  di-  Franklin  Ins.  Co.,  8  Pick.  (Mass.)  90, 
rectors  to  make  "  all  needful  rules  and  questioned  the  validity  of  a  by-law 
by-laws  for  the  management  of  the  giving  a  corporation  such  a  lien.' 
business  of  said  company,  and  the  1.  In  Anglo  -  California  Bank  v. 
mode  and  manner  of  transferring  its  Grangers'  Bank,  63  Cal.  359,  the  court 
stock."  It  was  held  that  a  by-law  giv-  said  that  the  bank  might  make  hy- 
ing a  lien  was  valid.  laws  regulating  the  transfer  of  stock, 

In  St.  Louis,  etc.,  Ins.  Co.  v.  Good-  but  could  not  under  that  power  create 

fellow,  9  Mo.  149,  the   facts  and  the  a  secret  lien  upon  stock  which  would 

decision  were  similar  to  those  of  the  attach  to  it  in  the  hands  of  a  bona  fide 

Mississippi  case  last  cited.  purchaser    without   notice.      In    line 

In  Mechanics'  Bank  v.  Merchants'  with  this  decision  are  the  cases  of 
Bank,  45  Mo.  513;  100  Am.  Dec.  388,  Driscoll  v.  West  Bradley,  etc.,  Co.,  59 
the  court  founded  its  decision  upon  N.  Y.  96;  Attica  Bank  v,  Manufact- 
Ihe  Missouri  case  last  cited,  and  held  urers'  Bank,  20  N.  Y.  501;  Leggett  r. 
in  eflFect  that  the  by-law  of  a  bank  Sing  Sing  Bank,  24  N.  Y.  283;  Conk- 
forbidding  the  transfer  of  stock  where  lin  x\  Second  Nat.  Bank,  45  N.  Y.655 ; 
the  owner  was  indebted  to  the  bank,  Arnold  v.  Suffolk  Bank,  52  Barb.  (N. 
was  valid,  though  inconsistent  with  Y.)  424;  Rosenback  r.  Salt  Springs 
the  general  law  of  the  state  governing  Nat.  Bank,  53  Barb.  (N.  Y.)  495;  By- 
the  transfer  of  property.  ron  v.  Carter,  22  La.  Ann.  98;   Petot 

Spurlock  7'.  Pacific  R.  Co..  61  Mo.  v.  Johnson,  33   La.    Ann.  1268;  New 

319,  is  in  line'with  the  earlier  JI/iM^jKr*  Orleans  Banking  Assoc,  v,  Wiltz,   4 

cases.  Woods  (U.  S.)  43;  Steamship   Dock 

In  Young  v.  Bough.  23  N.  J.   Eq.  Co.  f.  Henon,   52    Pa.   St.   280;  Mer- 

325.  the  chancellor  said,  that  "A  by-  chants'  Bank  r.*  Shouse.    102    Pa.   St. 

law  of  a  money  corporation  declaring  48S;  Fechheimer  r.  Exchange  Bank, 

that  the  debts  of  a  stockholder  should  79  Va.  80;  5  Am.&  Eng.  Corp.  C as.  156. 

be  a  lien  on  his  stock  and  that  he  was  See  also   Carroll   v,   Mullanphy  Sav. 

not  to  transfer  it  until  such  debt  was  Bank,    8    Mo.  App.    249;    Evansville 

paid,  was  reasonable  and  legal.*'  Bank  xk  Metropolitan    Bank,  2   Biss. 

In  Lockwood  v.  Mechanics*  Nat.  (U.S.)  527;  Leer.  Citizens'  Bank,  2 
Bank.  9  R.  I.  308;  11  Am.  Rep.  258,  it  Cin.  Super.  Ct.  298.  Compare  also 
was  held  that  a  power  to  make  by-  Neal  v.  Janney,  2  Cranch  (C.C.)  188. 
laws  to  justify  the  management  of  the  2.  Liens  by  Contract. — Jennings  v» 
business  of  an  association  was  suffi-  Bank  of  California,  79  Cal.  323;  26 
cient  to  justify  a  by-law  creating  a  Am.  &  Eng.  Corp.  Cas.  145;  Van- 
lien  on  the  stock.  In  this  case  the  sands  7'.  Middlesex  Co.  Bank,  26  Conn, 
subject  underwent  long  and  critical  144;  Farmers',  etc..  Bank  v.  Haney 
discussion.  See  in  this  connection,  (Iowa,  1893),  54  N.  W.  Rep.  61.  In 
McDowell  T'.  Wilmington  Bank,  i  the  first  case  the  court,  by  llayne, 
Harr.  (Del.)  27;  Geyer  t-.  Western  C,  said:  **  It  is  argued  that  the  terms 
Ins.  Co.,  3  Pittsb.  (Pa.)  41 ;  Brent  v.  upon  which  shares  of  stock  may  be 
Bank  of  Washington,  10  Pet.  (U.S.)  transferred  are  prescribed  by  the  stat- 
596;  Knight  V.  Old  Nat.  Bank,  3  ute,  and  that  the  corporation  had  no 
Cliff.  (U.  S.)  429;  In  re  Dunkerson,  4  power  to  annex  other  conditions.  So  far 

691 


Lien  of  the  Corporation  on  Stock.        »S  TOCK,  Origin  and  Creation  of  Lien. 

usage,*  but  the  absence  of  usage  does  not  affect  the  validity  of  a 
lien  created  by  contract.* 

e.  Inference  and  Construction. — Where  the  lien  is  not 

otherwise  expressly  created,  a  general  statutory  provision  prohib- 
iting or  restricting  an  indebted  stockholder  from  transferring  his 
shares  or  receiving  dividends,  will  authorize  the  lien.'  So  a  gen- 
eral authority  to  regulate  transfers,*  or  even  to  regulate  the  cor- 

as  the  power  of  corporate  legislation  is  pledged   for  its  payment.    Morgan  v, 

concerned,  this  may  be  conceded,  and  Bank  of  N.  A.,  8  S.  '&  R.  (Pa.)  73;  Ro- 

it  may  be  assumed  for  the  purpose  of  gers  v,  Huntingdon  Bank,  12  S.  &  R^ 

the  case  that  a  corporation  could  not  (Pa.)   77;  Grant  7/.  Mechanics*  Bank, 

make  a  by-law  which  would  operate  in  15  S.  &  R.  (Pa.)  140;    Sewall  v.  Lan- 

and  of  itself  to  create  a  lien  upon  the  caster  Bank,  17  S.  &  R.  (Pa.)  285." 

stock  for  the  indebtedness  of  the  stock-  2.  Jennings  v.  Bank  of  California,  79 

holder.     But  the  power  to  legislate  is  Cal.  323 ;  26  Am.  &  Eng.  Corp.  Cas. 

one  thing,  and  the  power  to  contract  145. 

is  quite  another.*'  3.  Liens  by  ConBtractlon. — Arnold  r. 

1.  Liens  by  Usage. — Wain  v.  Bank  of  Suffolk   Bank,   27   Barb.  (N.  Y.)  424; 

N.  A.,  8   S.  &  R.  (Pa.)  73.    But  such  Reading  Trust  Co.  v.   Reading  Iron 

usage   has  been  held   not  binding  as  Works,  137  Pa.  St.    282 ;    Kenton  Ins. 

against  judgment  creditors.    Bryon  v,  Co.  v.  Bowman,  84  Ky.  430;  15  Am.  & 

Carter,  22  La.  Ann.  98.  Eng.  Corp.  Cas.   578;    Farmers*   Bank 

In  Driscoll  t\   West   Bradley,  etc.,  Case,  2  Bland  (Md.)  394;   Mechanics 

Mfg.    Co.,    59    N.   Y.  96,  the'  court  Bank   v.   Seton,    i    Pet.    (U.  S.)   309; 

says :     "  A     further    point     is     made  Brent  v.  Bank  of  Washington,  10  Pet. 

by    the    defendant    that    the    by-law  (U.S.)  614;  Union  Bank  v.  Laird,  2 

was,   in   this  case,  adopted   with   the  Wheat.  (U.  S.)  390;   Pierson   v.   Bank 

assent  and  vote  of  Bradley,  as  one  of  of  Washington,  3  Cranch  (C.  C.)  363; 

the  trustees  of  the  defendant.     There  /»  r<»  Dunkerson,  4  Biss.  (U.S.)  227; 

are  cases  in   which   it  has  been  held  Cecil  Nat  Bank  v.  Watsontown  Bank, 

that  a   holder  of  stock  is  bound  by  a  105  U.  S.  220. 

usage  of  the  company,  or  by  an  in-  4.  Cunningham  v.  Alabama  L.  Ins., 
formal  regulation,  made  known  at  the  etc.,  Co.,  4  Ala.  652  ;  Bryon  t\  Carter, 
time  of  taking  his  certificate,  that  the  22  La.  Ann.  97 ;  St.  Louis  Perpetual 
company  may  have  a  lien  thereon  for  Ins.  Co.  f.  Goodfellow,  9  Mo.  149; 
an  indebtedness ;  and  it  has  been  held  Spurlock  7'.  Pacific  R.  Co.,  61  Mo.  319; 
that  assignees  in  insolvency  of  such  a  Lockwood  v.  Mechanics  Nat.  Bank,  9 
stockholder  are  also  bound.  Morgan  R.  I.  308;  11  Am.  Rep.  253 ;  Pendcr- 
V,  Bank  of  N.  A.,  8  S.  &  R.  (Pa.)  73;  gast  v.  Bank  of  Stockton,  2  Sawy.  (U. 
Vansands  v.  Middlesex  Co.  Bank.,  26  S.)  loS;  Brent  r.  Bank  of  Washington, 
Conn.  144.  But  no  authority  is  cited  10  Pet.  (U.  S.)  596. 
for  the  further  position  that  a  bona  Jide  An  act  prohibiting  banks  from  mak- 
purchaser  of  stock,  without  notice  or  ing  loans  or  discounts  on  the  security 
knowledge  of  such  usage  or  regulation  of  their  shares,  will  also  prevent  them 
derived  from  the  contents  of  the  cer-  from  acquiring  liens  for  debts  so 
tificate,  or  otherwise,  is  bound  there-  created,  though  such  liens  are  author- 
by.**  ized    by     a     prior    by-law.     Nicollet 

In  the  recent  case  of  Reading  Trust  Nat.   Bank   v.  City   Bank,    38   Minn. 

Co.  T'.  Reading  Iron  Works,  137  Pa.  St.  85;   21    Am.   &  Eng.  Corp.  Cas.  423. 

282,  a  by-law  provided  that  the  shares  But  see   Vansands  v,  Middlesex   Co.* 

of  an  indebted   stockholder   might  be  Bank,   26  Conn.    144.     An   option   to 

applied  in  payment  if  the  latter  were  prohibit     transfers    by    an     indebted 

not  made  within  a  given  time.    The  stockholder   must  be  exercised  by  the 

corporation,  instead  of  declaring  divi-  corporation  before  a  lien  arising  there- 

dends,  allowed  annual  credits,  and  one  from  will  attach.  Perrine  v.  Fireman's 

of    the    stockholders   had     drawn    in  Ins.   Co.,  22  Ala.   575.    And  the  lien 

excess  of    his  allowance.    The   court  does   not  attach  to  shares  issued  with 

said:     '*This   indebtedness  was  a  lien  powers  of  attorney  to  enable  non-resi- 

on  his  stock  by  virtue  of  the  by-laws  dent  allottees  to   deal  wnth   them   as 

he  assisted  in  making.    The  stock  was  negotiable  securities,  or  as  money  pay- 
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porate  management,  has  been  held  to  confer  the  power  to  create 
a  lien.' 

2.  Nature  and  Extent—^.  To  What  it  Attaches. — When  the 
lien  does  exist,  its  operation  is  very  comprehensive.  It  attaches 
to  all  the  shares  of  the  debtor,  though  spurious  and  obtained  by 
fraud,*  though  the  corporation  has  been  dissolved,*  sometimes 
where  a  portion  of  the  stock  is  paid  up,*  and  whether  the 
debtor  holds  the  legal  ^  or  equitable  ^  title.  But  the  lien  cannot 
be  enforced  against  an  unregistered  transferee  by  retaining  divi- 
dends as  a  set-off  to  debts  due  from  the  assignor  where  the 
corporation  has  knowledge  of  the  assignment.''  It  attaches  also 
to  dividends,®  unless  they  are  declared  after  the  stockholder's 
death.® 

b.  For  What  Debts. — ^The  lien  is  a  general  one  and  secures 
all  debts  *®  due  from  the  stockholder  or  firm  of  which  he  is  a  mem- 

ments.  Hunter  v.  Stewart,  4De  G.  F.  Dandeson,  2  Exch.  741.  But  see  At- 
&  J.  168.  torney  Gen'l  z;.  State  Bank,  i  Dev.  & 

1.  Mechanics*    Bank   v.  Merchants'     B.  Eq.  (N.  Car.)  545. 

Bank,  41;  Mo.  ^13;    100  Am.  Dec.  388;  9.  Brent  v.  Bank  of  Washington,  2 

Knight V.  Old*  Nat.  Bank;  3  Cliff.  (U.  Cranch  (C.  C.)  517;  Merchants  Bank 

S.)    429.    Contra^   Bank  of   Attica   v,  v.  S house,  102  Pa.  St.  488. 

Manufacturers,  etc.,   Bank,  20  N.   Y.  10.  The  lien  attaches  for  unpaid  sub- 

i;oi ;   Driscoll   v.  West   Bradley,  etc.,  scriptions  for  which  calls  have  been 

Mfg.  Co.,  59  N.  Y.  96.  made.     Spurlock   v.   Pacific    R.    Co., 

2.  Mount  HoUey  Paper  Co.'s  Appeal,  61  Mo.  319;  McCready  v,  Rum- 
99  Pa.  St  513.  sey,  6  Duer  (N.  Y.)  574;   Rogers    v. 

3.  /;f  r<?  General  Exchange  Bank,  L.  Huntingdon  Bank,  12  S.  &  R.  (Pa.) 
R.,  6  Ch.  818.  77 ;   Pittsburgh,  etc.,  R.  Co.  v.  Clarke, 

4.  Stebbins  v.  Phoenix  F.  Ins.  Co.,  3  29  Pa.  St.  146;  Petersburg  Sav.,  etc., 
Paige  (N.  Y.)  350.  C<>«/rrt,  Petersburg  Co.  v,  Lumsden,  75  Va.  325;  In  re 
Sav.,  etc.,  Co.  v.  Lumsden,  75  Va.  327;  Bachman,  12  Nat.  Bankr.  Reg.  223; 
Shenandoah  Valley  R.  Co.  v.  Griffith,  Great  North  of  Eng.  R.  Co.  z\  Bid- 
76  Va.913;  13  Am.  &  Eng.  R.  Cas.  120;  dulph,  7  M.  &  W.  243  ;  Reg.  v.  Wing, 
Hubbersty  v.  Manchester,  etc.,  R.  Co.,  33  Eng.  L.  &  Eq.  80;  Shaw  v.  Rowley, 
L.  R.,  2  Q^  B.  471.  16  M.  &  W.  810;  5  Railw.  Cas.  47;  En 

6.  New     LfOndon,     etc.,      Bank     v,  parte  Littledale,   L.   R.,  9    Cli.   2^7; 

Brocklebank,  L.  R.,  21  Ch.  Div.  302;  Hubbersty  v.  Manchester,  etc.,  R.  Co., 

51  L.  J.  Ch.  711 ;  Burns  v,  Laurie,  2  L.  R.,  2  Cj^B.  471. 

Court  of   Session   Cas.  (Scotland)  2d  Contra. —  If    installments  have   not 

series,  1340.  C<>;»/«r£  Young  v.  Vough,  been  called  in.     Hall  v.  U.  S.  Ins.  Co., 

23  N.  J.  Eq.  325.  5  Gill  (Md.)  484.    The  lien  attaches 

Unless  the  corporation   has   notice  for  debts  accruing  either  before  or  af- 

that   the   registered  stockholder  is  a  ter  the  stock  was  acquired.    Schmidt 

mere    trustee.      Mechanics'    Bank  v.  v.  Hennepin,  etc.,  Co.,  35  Minn.  511; 

Seton,  I  Pet.  (U.  S.)  299.  15  Am.  &  Eng.  Corp.  Cas.  576. 

6.  Planters,  etc.,  Mut.  Ins.  Co.  v.  But  the  debt  must  be  due  to  the  com- 
Selma  Sav.  Bank,  63  Ala.  585 ;  Steb-  pany,  and  not  to  a  mere  trustee  of  it. 
bins  r.  Phoenix  F.  Ins.  Co.  3  Paige  (N.  Child  v,  Hudson's  Bay  Co.,  3  P.  Wms. 
Y.)  350.  207;  and  the  debt  must  be  bona  fide; 

7.  Gemmell  v.  Davis  (Md.  1892),  23  one  assigned  to  the  corporation  for  the 
Atl.  Rep.  1032 ;  Mechanics'  Bank  v.  express  purpose  of  enforcing  its  lien 
Seton.  I  Pet.  (U.  S.)  299.  will  not  suffice.     White's  Bank  v,  To- 

8.  Hagar  v.  Union  Nat.  Bank,  63  ledo  F.  &  M.  Ins.  Co.,  12  Ohio  St.  601. 
Me.  509;  Sargent  v,  Franklin  Ins.  The  lien  is  good  against  the  registered 
Co.,  8  Pick.  (Mass.)  90;  19  Am.  Dec.  holders  only.  Helm  v,  Swiggett,  I3 
306;  Bates  V,  New  York  Ins.  Co,  3  Ind.  194;  In  re  Ystalyfera  Gas  Co., 
Johns.  Cas.   (N.  Y.)  23S;   Hague  v.  W.  N.  (1887)  3a 
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ber,*  even  where  they  arise  out  of  transactions  not  connected 
with  his  shares,*  and  though  the  stockholder  is  but  a  surety  for 
the  debt,'  and  though  it  is  contracted  after  the  transfer  without 
notice  to  the  corporation  * 

c.  Time. — The  lien  attaches  though  the  debt  is  not  due  and 

payable  at  the  time,*  and  may  continue  after  an  action  upon 

In  Rogers  v,  Huntingdon  Bank,  12  ford  L.,  etc.,  Ins.  Co.,  45  Conn.  22 ; 
S.  &  R.  (Pa.)  77,  the  act  of  incorpora-  Sabin  v.  Bank  of  Woodstock,  21  Vt. 
tion  provided  tliat  '*  no  stockholder  353.  Otherwise  if  the  corporation  has 
indebted  to  the  institution  shall  be  au-  notice  of  the  transfer.  Bank  of  America 
thorized  to  make  a  transfer  or  receive  v,  McNeil,  10  Bush  (Ky.)  54;  Nesmith 
a  dividend,  till  such  debts  have  been  v.  Washington  Bank.  6  Pick.  (Mass.) 
discharged,"  etc.  Plaintiffs'  vendor  was  324 ;  Conant  v.  Reed,  i  Ohio  St.  298. 
"  indebted  to  the  bank  for  money  bor-  But  not  so  where  the  corporation  has 
rowed  on  discount,  in  the  usual  man-  knowledge  of  the  transfer,  though  it  be 
ner."  Chief  Justice  Tilghman  says:  unrecorded.  Gemmell  v.  Davis  (Md.)» 
"It  was  contended  on  the  part  of  the  23  Atl.  Rep.  1032. 
plaintiffs  that  the  words  indebted  to  6.  Cunningham  v.  Alabama  L.  Ins., 
the  institution  should  be  restrained  to  etc.,  Co.,  4  Ala.  652 ;  St.  Louis  Perpet- 
debts  on  account  of  the  original  sub-  ual  Ins.  Co.  zk  Goodfellow,  9  Mo.  149; 
scription  to  the  capital  of  the  bank.  Leggettr.  Bankof  Sing  Sing,  2j.  N.  Y. 
But  I  can  perceive  no  ground  for  such  2S3 ;  McCready  v.  Rumsey,  6  Duer 
restriction.  The  words  embrace  all  (N.  Y.)  574;  Downer  v.  Zanesville 
debts,  and  there  is  good  reason  for  their  Bank,  Wright  (Ohio)  477;  Rogers  v. 
extending  to  all.  When  the  directors  Huntingdon  Bank,  12  S.  &  R.  (Pa.)  77; 
discount  the  note  of  a  stockholder,  Grant  v.  Mechanics  Bank,  15  S.  &  R. 
they  know  that  his  stock  is  liable,  and  (Pa.)  140;  Sewall  v.  Lancaster  Bank^ 
therefore  may  be  less  attentive  to  the  17  S.  &  R.  (Pa.)  285;  Pittsburg,  etc., 
sufficiency  of  the  indorsers.  The  in-  R.  Co.  v.  Clarke,  29  Pa.  St.  146;  In  re 
dorsers,  too,  have  an  interest  in  the  Bachman,  12  Nat.  Bank  Reg.  223; 
lien  of  the  bank,  and  it  may  be  pre-  Brent  v.  Bank  of  Washington,  10  Pet. 
sumed  that  many  persons  have  been  (U.  S.)  596;  In  r^  London,  etc ,  Bank- 
induced  to  indorse  on  the  strength  of  ing  Co.,  34  Beav.  332.  Contra^  where 
this  lien.  We  must  not  reject  the  the  limitation  "actually  due  and  pay- 
plain  meaning  of  words  and  resort  to  able  "  is  provided.  Reese  v.  Bank  of 
probable  conjectures."  Commerce,  14  Md.  271 ;  74  Am.  Dec. 

1.  Planters',  etc.,  Mut.  Ins.  Co.  v.  ^36;  and  see /«  r^  Stockton  Malleable 
Selma  Sav.  Bank,  63  Ala.  58^ ;  Arnold  Iron  Co.,  L.  R.,  2  Ch.  Div.  loi ;  45  L. 
V,  Suffolk  Bank,  27*Barb.  (N.  Y.)  424;  J.  Ch.  16S. 

Mechanics'   Bank   r.   Earp,  4   Rawle  In  construing  the  meaning  of  *Mn- 

(Pa.)  384;  Geyer  r.  Western  Ins.  Co.,  debted  "  in  the  act  forbidding  transfers 

3  Pittsb.  (Pa.)  241;  In  re  Bigelow,  2  by  indebted   stockholders,   Tilghman^ 

Ben.  (U.  S.)  471.  C.   J.,  says    in    Grant   v.   Mechanics' 

2.  Cunningham  v.  Alabama  L,  Ins.,  Bank,  15  S.  &  R.  (Pa.)  143:  "  It  is  said 
etc.,  Co.,  4  Ala.  652 ;  Mobile  Mut.  Ins.  by  the  counsel  for  the  plaintiffs,  that 
Co.  V.  CuUom,  ^9  Ala.  558;  Jennings  it  would  be  extremely  inconvenient 
T'.  Bank  of  Calilornia,  79  Cal.  323;  26  and  hard  on  stockholders  if  they  were 
Am.  &  Eng.  Corp.  Cas.  145  (indebt-  to  lose  the  right  of  making  transfers 
edness  from  overdrafts);  Mechanics*  or  receiving  dividends  merely  because 
Bank  r.  Earp, 4  Rawle  (Pa.)  334;  Ro-  they  happened  to  draw  or  indorse  a 
gers  V.  Huntingdon  Bank,  12  S.  &  R.  note  which  was  discounted  in  a  bank^ 
(Pa.)  77  ;  Burford  r.  Crandell,  2  C ranch  perhapswithout  their  knowledge.  That 
(C.  C.)  86;  Union  Bank  v.  Laird,  2  an  inconvenience  might  sometimes 
Wheat.  (U.S.)  390  ; -£*/«r/<?  Stringer,  happen  in  this  way,  is  true;  but  it  is 
L.  R.,  9  Q^  B.  biv.  436.  believed  not  often,  because  the  direct- 

3.  St.  Louis  Perpetual  Ins.  Co.  v.  ors  would  not  be  apt  to  refuse 
Goodfellow,  9  Mo.  149;  Leggett  v,  permission  to  transfer,  or  withhold 
Bank  of  Sing  Sing.  24  N.  Y.  283.  dividends  in   stock,  unless  there  was 

4.  Piatt  7'.  Birmingham  Axle  Co.,  41  danger  of  loss ;  besides  the  stockhold- 
Conn.  255;  First  Nat.  Bank  v.  Hart-  ers  derive  no  small  advantage   from 
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it  would  be  barred  by  the  Statute  of  Limitations.^     The  lien  dates 
from  the  time  when  a  call  is  made,*  and  its  existence  should  be 

ascertained  immediately  after  an  application  for  a  transfer.* 

3.  Priorities  and  Notice. — The  lien  of  the  corporation  is  gener- 
ally superior  to  any  rights  acquired  by  transferees ;  *  and  all  per- 

the  facility  with  which  they  obtained  bar  the  remedy  on  a  contract,  when 

discounts  on   the  faith  of  a   lien  on  sued  for  in  VirginiOy  as  the  limitation 

their  stock.  The  question  is,  however,  act  of   that  state  embraced   the  one 

not  whether  stockholders  might  be  put  declared  on  ;   but  did  not  operate  to 

to  inconvenience,  but  what  was  the  extinguish  the  contract  when  sued  on 

intent  of  the  law.     Now,  no  doubt,  this  elsewhere,  or  in  /Cenfucky, -where  by 

restraint  on  the  transfer  of  the  stock  the  iex  ioci  it  was  not  affected  by  any 

was  intended  for  the  benefit  of  the  limitation.    lb.  370.     We  cannot  take 

bank,  but  of  what  benefit    would    it  this  case  out  of  this  established  rule; 

be  if  the  stockholder  had  the  unre-  the  legal  remedy   is  barred,  but  the 

strained  right  of  transfer  at  any  time  debt  remains  as    an    unextinguished 

before  this  note  fell  due?    The  time  of  right;  and  the  bank,  when  called  into 

making  this  loan  is  that  at  which  the  a  court  of  equity,  may  hold   to    an 

directors  must  look  out  for  security,  equitable  lien,  or  other  means  in  their 

If  the  stock  was  pledged  by  law,  they  hands,  till  it  is  discharged.*' 

might  be  easy  as  toother  security,  but  .  2.  Reg.  v.  Londonderry, etc.,  R.  Co.> 

if,trustingtothispledge,  they  discount-  L.  R.,  13  Q^  B.  998. 

ed  a  stockholder's  note,  who  had  the  8.  In  re  Cawley,  L.  R.,  42  Ch.  Div, 

right  to  withdraw  his  stock  at  pleasure,  209;  31  Am.  &  Eng.  Corp.  Cas.  425. 

then  the  security  in  fact  amounted  to  Under  the  C£?««^c/iV«/ statute,  giving- 

nothing.  T<5  be  sure,  if  it  were  clearly  the  corporation   a   lien  on   stock  for 

ascertained   that  by  indebted  the  law  debts  due  the  corporation,  it  is  held 

meant  nothing  but  a  debt  actually  due,  that  such  act,  immediately  upon  goin^ 

the    bank    directors  would    have  no  into  effect,  created  a  lien  in  favor  of 

right  to  complain;  because  they  would  the  corporation  for  old   indebtedness, 

know  that  the  stock  was  no  security.  First  Nat.  Bank  f.  Hartford  L.,  etc., 

and  therefore  they  must  look  well  to  Ins.  Co.,  45  Conn,  22. 

the  character  and  property  (other  than  4.  Mobile  Mut.  Ins.  Co.  v,  Cullom, 

stock)  of  the  drawers  and   indorsers  49  Ala.  558 ;  Conant  v.  Reed,  i  Ohio 

before  a   note  was  discounted,  or  de-  St.  298 ;  Petersburg  Sav.,  etc.,  Co.  f. 

mand  an  actual  pledge  of  the  stock."  Lumsden,  75  Va.  327 ;  Bohmer  v.  City 

1.  Farmers*  Bank  f.  Iglehart,  6  Gill  Bank,  77  Va.  445 ;  i  Am.  &  Eng.  Corp, 

(Md.)  50;  Geyer  v.  Western  Ins.  Co.,  Cas.  36;    New  Orleans  Nat.  Banking 

J  Pittsb.  (Pa.)  41;  Brent  x;.  Bank  of  Assoc,  v.  Wiltz,  4  Woods  (U.  S.)43; 

Washington,  10  Pet.  (U.  S.)  596.  Watson  v,  Eales,  23  Beav.  294. 

A  by-law  providing  that  if  an^'  debt  Where  the  amount  of  the  lien  ex- 
to  the  corporation  is  not  paid  by  a  ceeds  the  value  of  the  stock,  the  pur- 
certain  time  the  debtor's  stock  may  chaser  acquires  nothing  except  on 
be  applied  to  its  payment,  authorizes  payment  of  the  former.  Newberry  v, 
a  lien  for  advances  from  the  company  Detroit,  etc..  Iron  Co.,  17  Mich.  141. 
to  the  stockholder  in  excess  of  his  A  purchaser  under  execution  of 
profits,  and  the  Statute  of  Limitations  stock,  with  notice  of  the  corporation's 
does  not  run  against  such  lien  when  lien  for  indebtedness,  the  latter  being 
the  debt  is  not  paid.  Reading  Trust  older  than  the  judgment,  takes  it  sub- 
Co.  V.  Reading  Iron  works,  137  Pa.  St.  ject  to  such  lien.  Tuttle  v,  Walton,  i 
282.  Ga.  43. 

In  Brent  v.  Bank  of  Washington,  10  But  where  the  lien  is  acquired  sub- 
Pet.  (U.  S.)  596,  Judge  Baldwin  says:  sequently  to  an  attachment,  the  rights 
"In  Bank  of  U.  S.  v,  Donnelly,  8  Pet.  of  the  attaching  creditor  are  superior. 
(U.  S.)  361.  this  court  laid  it  down  as  Geyer  r.  Western  Ins.  Co.,  3  Pittsb. 
an  established  principle  that  the  act  (Pa.)  41;  and  where  stock  stands  in  a 
of  limitations  operated  only  to  bar  the  fictitious  name,  a  bona  fide  purchaser 
remedy,  not  to  extinguish  the  right  or  will  be  protected  against  a  lien  for 
cause  of  action ;  and  that  a  jydgment  debts  of  the  real  owner.  Stebbins  v. 
on  a  plea  of  the  statute  was  only  to  PhcenixF.  Ins.  Co.,3Paige  (N.  Y.)350. 
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sons  are  charged  with  notice  of  a  statute  or  charter  authorizing 
the  lien,*  though  not  of  a  by-law.* 

Where  no  lien  is  authorized,  either  City  Bank,  77  Va.  445;  i  Am.  &  Eng. 

by  statute  or  by-law,  the  purchaser  of  Corp.  Cas.  36;  Union  Bank  v.  Laird,  2 

stock,  who  died  insolvent  and  indebted  Wheat.  (U.  S.)  390;  Brent  v.  Bank  of 

to  the  corporation,  is  entitled  to  trans-  Washington,  10  Pet.  (U.  S.)  616; Cecil 

fer  though  the  directors,  without  no-  Nat.  Bank  v.  Watsontown  Bank,   105 

tice  to  him  pass  a  by-law  after  his  death  U.  S.  217 ;  Hammond  v,  Hastings,  134 

prohibiting  such  transfer.     Steamship  U.  S. 401;  31  Am.  &  Eng.  Corp.  Cas.  431. 

Dock  Co.   V.  Heron,  52    Pa.  St.  280.  In  the  recent  case  of  Hammond  z\ 

See  also  Crease  r.  Babcock,  10  Met.  Hastings,    134  U.  S.  401,   the  contro- 

(Mass.)  525;   Grew  v.  Breed,  10  Met.  versy  was  between  one  who  had  pur- 

(Mass.)  569.  chased  from  a  pledgee  ignorant  of  the 

The  lien  does  not  overreach  a  prior  lien  and  the  corporation.  Mr.  Justice 
assignment  of  stock,  so  as  to  preclude  Brewer  said  :  "The  law  in  terms  pro- 
its  transfer,  where  the  corporation  be-  vides  for  a  lien,  and  that  being  a  public 
fore  obtaining  its  charter  had  no  lien  law,  all  are  charged  with  knowledge  of 
on  the  stock.  Neale  :•.  Janney,  2  its  provisions.  Generally,  wherever 
Cnmch  (C.  C)  188.  paper  of  a  similar  nature  to  this  is   is- 

Where  the  holder  of  a  certificate  of  sued,  under  authority  granted  by  gen- 

Avithdrawn  stock  issued  bv  a  bank,  as-  eral  statute,  whoever  deals  with   that 

signs    the    same,    and    afterwards,  in  paper  is  charged  with  notice  of  all  limi- 

ignorance  of  it  the  bank   discounts  a  tations  and  burdens  attached  to  it  by 

note  for  the  assignor  believing  him  to  such  statute.     And  this  is  true  whether 

be  still  the  owner  of  such  claim  against  the  party  lives  in  or  out  of  the  state 

it,  the  bank  acquires  no  lien  upon  the  by  which  the  law  was  enacted." 

certificate  and  no  equity  as  against  the  2.  By-Law    Not    Constructive    Notice 

real  owner.     Cnllanan  v.  Edwards,  32  Per  Be. — Planters',  etc.,  Mut.  Ins.  Co.  v, 

N.  Y.  483.  Selma  Sav.  Bank,  63  Ala.  585;  Anglo- 

In  England  the  recent   decision  of  Californian  Bank  v.  Grangers  Bank,  63 

the    House    of    Lords,    in     Bradford  Cal.  359;  6  Am.  &  Eng.  Corp.  Cas.  543; 

Banking  Co.  r.  Briggs,  L.  R.,  12  App.  where   the    purchasing    bank    had    a 

Cas.  28,  would  seem  to  settle  at  last  the  similar  by-law.     Holly  Springs  Bank 

priorities  in  favor  of  a  pledgee  of  shares  r.  Pinson,  58  Miss.  421;  38  Am.  Rep. 

as  against  the  company  for  advances  330;    DriscoU  v.  West  Bradley,   etc., 

to  the  shareholder,  after  notice  to  the  Mfg.  Co.,  59  N.  Y.  109.     Otherwise  of 

company  of  the  pledge.    The  case  is  a  stockholder  of  a  bank  who  borrows 

a  striking  instance  of  fiuctuating  liti-  money  from  it.    Tete  r.  Farmers,  etc., 

Ration,  as  the  final  holding  reverses  L.  Bank,   4    Brews.   (Pa.)   308;   Brent  r. 

R.,  31  Ch.  Div.  19,  and  restores  L.  R.,  Bank  of  Washington,  10  Pet.  (U.  S.) 

29  Ch.  Div.  19,  changing  the  rule  as  596. 

announced  in  Cook  on  Stock  and  "  By-laws  of  private  corporations 
Stockholders  (2d.  ed.),  ^  533,  note,  are  not  in  the  nature  of  legislative  en- 
See  also  Miles  v.  New  Zealand,  etc.,  actments,  so  far  as  third  persons  are 
Estate  Co.,  L.  R.,  32  Ch.  Div.  266.  concerned.  They  are  mere  regulations 

1.  Statutes  and  Charters  as  Notice. —  of  the  corporation  for  the  control  and 
First  Nat.  Bank  v.  Hartford  L.  Ins.  management  of  its  own  affairs.  They 
Co.,  45  Conn.  22;  Reese  v.  Bank  of  are  self-imposed  rules,  resulting  from 
Commerce,  14  Md.  271 ;  74  Am.  Dec.  an  agreement  or  contract  between  the 
536;  Bishop  r.  Globe  Co..  135  Mass.  corporation  and  its  members  to  con- 
132;  5  Am.  &  Eng.  Corp.  Cas.  161 ;  St.  duct  corporate  business  in  a  particular 
Louis  Perpetual  Ins.  Co.  f.  Good-  way.  They  are  not  intended  to  inter- 
fellow,  9  Mo.  149;  Bank  of  Utica  v.  fere  in  the  least  with  the  rights  and 
Smalley,  2  Cow.  (N.  Y.)  770;  14  Am.  privileges  of  others  who  do  not  subject 
Dec.  526;  McC ready  v.  Rumsey,  6  themselves  to  their  influence.  It  may 
Duer  (N.  Y.)  574;  Downer  r.  Zanes-  be  said  with  truth  therefore  that  no 
ville  Bank,  Wright  (Ohio)  477;  Ro-  person  not  a  member  of  the  corpora- 
gers  V.  Huntingdon  Bank,  12  S.  &  R.  tion  can  be  affected  in  any  of  his  rights 
(Pa.)  77;  Grant  v.  Mechanics'  Bank,  15  by  a  corporate  by-law  of  which  he  has 
S.  &  R.  (Pa.)  140;  Sewall  z\  Lancaster  no  notice  "  Bank  of  Holly  Springs  v. 
Bank,  17  S.  &  R.  (Pa.)  285  ;  Bohmer  v.  Pinson,  58  Miss.  421 ;  38  Am.  Rep.  333. 
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4.  Waiver — a.  How  Effected. — The  lien  of  a  corporation  may 
be  waived  by  it,'  but  waiver  is  not  to  be  inferred  without  proof.* 
Thus,  the  acceptance  of  other  security,  though  permissible,'  is 
not  necessarily  a  waiver,*  nor  is  consent  to  the  transfer  of  a 
portion  of  the  stock  a  waiver  as  to  the  remainder." 

b.  By  Whom  Effected. — Representations  of  corporate  offi- 
cers that  the  stock  is  unincumbered  may  estop  the  company  from 
claiming  a  lien.®  So  waiver  may  be  effected  by  representations 
of  the  general  manager  of  the  corporation  ;  *^  by  the  cashier  of  a 
bank,®  or  by  the  secretary  of  an  insurance  company;®  but  one 
in  the  employ  of  the  corporation,  known  to  have  no  power  to 
transact  its  general  business,  cannot  waive  the  lien.'® 

6.  Enforcement. — The  lien  is  most  frequently  enforced  by  the 
refusal  of  the  corporation  to  register  transfers  from  an  indebted 
member.''     Other  methods  of  enforcement  are  foreclosure  and 

In  Bishop  v.  Globe  Co.,    135  Mass.  from  the  assignor.   Dobbins  r.  Walton, 

132,  plaintiff,  a  citizen  of  Massachu-  37  Ga.  614;  95  Am.  Dec.  37.     See  also 

setts^  was  the  assignee  of  one  Wilkins,  Higgs  v.  Northern  Assam  Tea  Co.,  L. 

an   indebted   stockholder.   The  other  R.,  4  Exch.  387 ;  In  re  Northern    As- 

facts  and  judgment  are  thus  stated  by  sam  Tea  Co.,  L.  R.,  10  Eq.  458. 

the    court:     "The    defendant    had  a  Waiver  cannot  be  inferred  from  tes- 

statutory   lien  upon   the  stock  to  the  timony  that  the  right  of  a  stockholder 

full  amount  of  Wilkins'  indebtedness,  in  good  standing  to  transfer  was  not 

and  the  plaintiff  took  the  stock  subject  questioned  or  that  one  stockholder  was 

to  that  lien.     He  must  be  presumed  to  allowed  a  large  overdraft,  nor  is  the 

have  known  the  public  laws  of   Con-  lien  lost  by  reorganization  of  the  cor- 

necticut  under  which    the  corporation  poration  and  the  adoption  of  a  by-law 

existed  and  the  stock  was  held."     First  removing    restrictions.      Jennings    v. 

Nat.  Bank    v.  Hartford  L.,  etc.,   Ins.  Bank  of  California,  79  Cfal.  323;    26 

Co..  45   Conn.  22.  Am.  &  Eng.  Corp.  Cas.  14^. 

1.  liall  V.  U.S  Ins.  Co.,  5  Gill  (Md.)  3.  Dunlop  v.  Dunlop,  L.  R.,  21  Ch. 
A84;  Hodges  r.  Planters'  Bank,  7  Gill  Div.  583. 

A:  J.  (Md.)  306;  Cross  t;.  Phenix  Bank,  4.  Kenton   Ins.  Co.  v.  Bowman,  84 

I  R.  I,  39;  Cecil  Nat.  Bank  r.  Watson-  Ky.  430;    15  Am.  &   Eng.  Corp.  Cas. 

town  Bank,  105  U.  S.  217;   Hammond  57S;   Union  Bank  v.  Laird,  2  Wheat. 

V,    Hastings,    134   U.   S.   401 ;    In   re  (U.  S.)  390;   In  re  Peebles,  2  Hughes 

Hoylake  R.  Co..  L.  R.,  9  Ch.25g;  Bank  (U.  S.J  394. 

T'.  Salisbury  Gold   Mining  Co.,  L.  R.,  6.  First  Nat.  Bank  v.  Hartford  L., 

H.  L.  (1892)  281.     Intervening  equities  etc.,  Ins.  Co.,  45  Conn.  22.     But  see 

of  creditors  may  restrict  the  right  of  Presbyterian  Congregation  i'.  Carlisle 

waiver.  In  re  Bachman,  12  Nat.  Bankr.  Bank,  5  Pa.  St.  345.     A  temporary  sus- 

Reg.  223.  pension  of  the  lien  may  constitute  a 

Where  a  bank  issues  new  certificates  waiver.     Bank  of  America  v..  McNeil, 

to  an  assignee  of  one  of  its  stockhold-  10  Bush  (Ky.)  54. 

ers,  making  his  shares  "  transferable  6.  Moore  v.  Bank  of  Commerce,  52 

after  the  holder  pays  all  his  liabilities  Mo.  377,  an  officer  in  charge  of  the 

to  said  bank,"  it  thereby  waives  its  lien  bank. 

upon  such   shares  for  payments  due  7.  Bishop  r.  Globe  Co.,  135  Mass. 

from   the  stockholder,     jfill   r.   Pine  132 ;  5  Am.  &   Eng.  Corp.  Cas.  161 ; 

River  Bank,  45  N.  H.  300  Young  r\  Vough,  23  N.  J.  Eq.  325. 

2.  First  Nat.  Bank  -'.   Hartford  L.,  8.  Cecil  Nat.  Bank  v.  Watsontown 
etc.,  Ins.  Co.,  45  Conn.  22.    The  cor-  Bank,  105  U.  S.  217. 

poration,  by  assenting  to   an  assign-  9.  Chambersburg  Ins.  Co.  v.  Smith, 

ment    by  stockholders   for  creditors,  11  Pa.  St.  120. 

"with  no  other  preference  than  is  or  10.  Kenton  Ins.  Co.  v.  Bowman,  84 

may  be  authorized  by  law,"  does  not  Ky.430 ;  15  Am.  &  Eng.  Corp.  Cas.  578. 

lose  its  lien  on  the  stock  for  debts  due  11.  Vansandsi;.  Middlesex  Co.  Bank, 
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sale '  and  attachment.*  Enforcement  is  a  right  belonging  exclu- 
sively to  the  corporation,  and  is  to  be  exercised  for  its  benefit 
alone.' 

IX.  Life  Estates  ahb  Bemaiebebs.— See  Dividends,  vol.  5,  p. 
736;  Legacies  and  Devises,  vol.  13,  p.  220;  Remainders,  voL 
20,  p.  828 ;  Wills. 

STOCK  (LIVE)— (See  also  Live,  vol.  13,  p.  928).— The  word 
stock  used  in  connection  with  farm  or  land  has  a  settled  meaning" 
whereby  it  is  restricted  to  the  animals  which  are  used  with,  sup* 
ported  by,  or  reared  upon  it.* 

26  Conn.  144;  First  Nat.  Bank  z\  Hart-  Transfer  of  Stock,  1884;  Taylor.  Cor- 
ford  L.,  etc.,  Ins.  Co.,  45  Conn.  22;  porations,  1888;  Waterman,  Corpora- 
Farmers  Bank  r.  Iglehart,6  Gill  (Md.)  tions,  18S8;  Wait,  Insolvent  Corpora- 
56;  Reese  t*.  Bank  of  Commerce,  14  tions,  1888;  Cook,  Stock  and  Stock*^ 
Md.  271;  74  Am.  Dec.  536;  Mechanics*  holders,  18S9;  Kerr,  Business  Corpora- 
Bank  V.  Merchants'  Bank,  45  Mo.  513;  tions,  1890;  Beach,  Corporations,  1891 ; 
100  Am.  Dec.  3S8;  McCready  r.  Rum-  Spelling,  Corporations,  1892;  Reno^ 
sey,  6  Duer  (N.  Y.)  574;  Geyer  t*.  Non- Residents  and  Foreign  Corpwra- 
Western  Ins.  Co.,  3  Pittsb.  (Pa.)  41;  tions.  1892;  Boisot,  By-I^ws,  1892;. 
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law  of  stock  is  to  be  sought,  not  only  The    word   **  stock "  in    agriculture 

in  the  works  treating  specially  on  that  means    domestic     animals     collected, 

subject,  but  also  in  the  general  treatises  raised,  or  used  on  a  farm.     Webster's 

on  corporation  law.  American  author-  Diet.  foUoived  in  State  r.   Clark,  65 

ities  used  in  the  preparation  of  this  ar-  Iowa  336;  Inman  r.  Chicago,  etc.,  R. 
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BjAOptli. 


8T0CK-BA0KEAS.~(See  also  Agency,  vol.  i,  p.  331 :  Brokers, 
vol.  2,  p.  577;  Gambling  Contracts,  vol.  8,  p.  992 ;  Stock,  vol, 
23,  p.  582 ;  Stock  Exchange,  vol.  23.  p.  748  ;  Stockholders, 
vol.  23,  p.  777 ;  Usages  and  Customs.) 


L  Definitions,  700. 
IL  Relation  to  Client,  702. 
in.  The  Order  to  Purchase,  703. 

1 .  Execution  of  Order ^  703. 

2.  Title  to  and  Custody  and 
Disposition  of  Stock  Pur- 
chased^  706. 

3.  Ownership  of  Stock  Pur' 
ckasedy  709. 

4.  Sale  by  Broker  for  Want  of 
Margins^  710. 

5.  Sale  by  Order  of  Client^  713. 

a.  In  General^  713. 

b.  Stop  Orders^  713. 

6.  Broker* s  Right  to  Close  the 
Transaction^  714. 

a.  After    Reasonable     Time^ 

b.  Upon      Bankruptcy     or 

Death  of  the  Client^  715. 

IV.  Sale  of  Stock,  716. 

I.  For  Immediate  Delivery^  716. 
3.  ''Short  Sales;'  718. 

a.  In  General^  718. 

b.  When   Broker  May  Close 

the  Transaction^  720. 

c.  Order  to  ''Buy  in  "  Stock, 

732. 

(i)  /»  General,  732. 
(3)  "Stop     Orders''     in 
Short  Sales,  723. 

d.  Legality  of  Short  Sales, 

733- 
V.  Options,  724. 


VI.  Rights  and  Liabilities  of  Brok- 
ers, 725. 
I,  Right  to   Buy  and  Sell  in 

the  Customary  Alanner,  725. 
3.  Right  to  Act  by   Substitute, 

726. 

3.  May  Not  Act  in  Dual  Capac- 
ity in  the  Same  Transaction, 
726. 

4.  Liability  to  Undisclosed 
Client  of  Another  Broker, 
728. 

q.  Right  to  Commissions,  729. 
VII.  special  Contracts  and  Joint  Un- 
dertakings, 7-^0. 
VIII.  Usages  and  Customs,  732. 
IX.  Transfer,  Registration  and  Ne- 
gotiability of  Certificates  (See 
Stock,  vol.  23,  p.  5S2),  735. 
X.  Pledge  of  Stock  Certificates  and 
Other  Securities  (See  Pledge, 
vol.  18,  p.  610),  735. 
XI.  Avoidance  of  the    Contract^ 

736. 

I.  For  Failure  of  Considera- 
tion, 736. 

3.  Bv  Operation  of  the  Statute 
of  Frauds  (See  Stock,  vol. 
23,  p.  '>82),737. 

3.  For  Illegality  of  the  Trans- 
action, 737. 

a.  Stock- yobMn^  Acts, 'J27- 

b.  Wagering  Contracts,  74 1 . 

r.  *•  Corners  "  in  Stocks,  746. 
XII.  Measure  of  Damages,  746. 


meaner    to    release  distrained    stock,     certain  farm  and  *'all  the  stock,  g^rain, 
had  its  ordinary  meaning  and  included    and   farming  utensils.''     It  was  held. 


swme. 

The  term  in  its  primary  sense  in- 
cludes the  domestic  animals  generally; 
all  the  animals  used  by  man  for  labor 
or  food.  Thus,  a  statute  which  pun- 
ishes  driving   any   stock   or  cattle  to 


in  accordance  with  the  definition  above, 
that  *'stock*'  did  not  include  wool. 
Baker  r.  Baker,  51  Wis.  538. 

In  England  it  has  been  held  that 
the  terms  **stock  of  my  farm"  and 
"farming  stock"  include  all  the  mova- 


feed  upon  lands  without  the  consent  ble  property  upon  or  belonging  to  the 

of  the  landowner,  includes  sheep.     U.  farm,  and    even   the    growing    crops. 

S.  T'.  Mattock,  2  Sawy.  (U.  S.)  14S.  Harvey    r.    Harvey,    32    Beav.     4^1; 

In  Inman  v.  Chicago,  etc.,  R.  Co.,  60  Evans'r.  WilliamRon,  17  Ch.  Div.  696 
Iowa  459,  a  team  of  horses  harnessed  and  cases  cited.  In  Howze  v.  Howze, 
to  a  wagon,  which  had  escaped  from  19  Tex.  553,  however,  this  English 
the  control  of  the  owner,  was  held  to  construction  of  "  farm  stock"  was  par- 
be  "live  stock  running  at  large,"  with-  ticularly  noticed,  and  was  held  not 
in  a  statute  allowing  damages  against  applicable  to  this  country,  a  bequest 
a  railroad  company  for  stock  killed  or  of  stock  in  that  case  being  held  not  to 
injured.  include  a  wagon. 

A  testator  devised  and  bequeathed  a        In  Dudley  t;.  Deming,  34  Conn.  173,, 
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DdlAitloiui.  STOCK-BROKERS.  Dcflnitioiii. 

I.  Defihitiohb. — A  stock-broker  is  a  broker  who,  for  a  commis- 
sion, attends  to  the  purchase  and  sale  of  stocks  or  shares,  and  of 
government  and  other  securities,  in  behalf  and  for  the  account  of 
clients.* 

Stock-brokers  as  a  class  made  their  appearance  in  the  latter 
part  of  the  seventeenth  century.* 

The  functions  of  the  stock-broker  are  broader  than  those  of  the 
ordinary  broker  who,  as  a  rule,  acts  as  a  mere  negotiator,  and  is 
not  intrusted  with  the  possession  of  the  property  concerning 
which  he  acts,'  while  the  stock-broker  frequently  is  intrusted 
with  the  possession  of  the  securities,  and  may  even  take,  and 
transfer  them  without  the  name  of  his  principal  appearing  in  the 
transaction,  and  often  pays  or  advances  the  price  and  receives 
payment.*  For  a  better  understanding  of  the  subject  a  list  of 
definitions  of  various  terms  employed  in  stock  transactions  is 
subjoined.* 

it  was   said   '*that  the   term   stock  as  tion.     It  is  no  part  of  the  office  or  duty 

used  in  the  finding,  uniformly  imports  of  a  broker  to  pay  the  price.     It  is  no 

cattle  and  not  horses,  and  such  is    its  part  of  the  office  or  right  of  a  broker 

popular  meaning  when  used  in  respect  to  receive  the   property,   still  less   to 

to  a  farm."     This,  however,   does  not  take  the  title  to  his  own  name.  In  this 

conform    with    the    definitions    given  transaction  he  acts  in  a  peculiar  busi- 

supra.  ness,  in  his  own  name  and  on  his  own 

** Live  and  Dead  Stock "  as  used  in  a  responsibility,  protected  against    loss 

will,  sefe  Dead,  vol.  5,  p.  114.  by  the  indemnity  furnished,  or  by  the 

Ordinary  Stock.  —  See    Ordinary,  agreement  to  be  furnished  to  him.  The 

vol.  17,  p.  273.  idea  of  mere  agency,   ordinarily  sug- 

Dogs  are  not  "stock,"  within  the  gested  by  the  name  '  broker,' does  not, 
meaning  of  Rev.  Sts.  of  Texas^  art.  therefore,  arise  out  of  the  fact  that  the 
4245,  requiring  railroads  to  fence  dealers  in  stocks  for  account  of  others, 
against  "stock."  Texas,  etc.,  R.  Co.  i'.  as  to  profit  and  loss,  are  called  stock- 
Scott  (Tex.  App.),  17  S.  W.  Rep.  116.  brokers.     In  the  next  place,  the  trans- 

1.  Century  Diet.  action,     according  to  the  intent   and 

2.  In  Gibbons  T'.  Rule,  12  Moore  539;  purpose  of  the  employment  of  the 
4  Bing.  301 ;  13  E.  C.  L.  444,  Best.  C.  broker,  does  not  contemplate  that  the 
J.,  said  :  "The  statute 8 &  9  Wm.  III.,  customer  will  ever  receive  the  stock  or 
ch.  20,  by  which  the  first  government  own  it.  It  may  be  that  if  the  broker 
loan  was  raised,  speaks  of  a  new  de-  desires  to  close  his  connection  with 
scription  of  brokers,  persons  employed  the  transaction,  the  customer,  if  he 
in  buying  and  selling  tallies,  the  pays  the  cost,  interest,  and  all  commis- 
government  securities  of  those  days,  sions  which  the  broker  has  earned,  or 
These  have  since  been  called  stock-  is  entitled  to  earn,  will  receive  the 
brokers."  stock,  whether  he  may  so  insist  or  not, 

8.  Fowler  r.  Hollins,  L.  R.,  7  Q^  B.  is  a  collateral  question  ;  and  if  he  be  so 

616;  Pott  T'.  Turner,  6  Bing.  702 ;  19  E.  entitled,  it  will  nevertheless  be  true, 

C.  L.  211 ;  Coddington  t\  Goddard,  16  that  this  is  not  in  pursuance  of  the  ar- 

Gray  (Mass.)  436;   Hinckley  i'.  Arey, ,  rangement,   but  a  departure  from  it, 

27  Me.   362;    Northrup  v.   Shook,    10  for  the  intent  is  that  the  stock  shall  be 

Blatchf.  (U.   S.)   242.     See  Brokers,  carried  by  the  broker  until  directed  to 

vol.  2,  p.  571,  et  seq.  be  sold,  the  customer  never  having  the 

4.  In  Markham  v.  Jaudon,  41  N.  Y.  title  to   the   stock   at  all."     See    also 

235,  Woodruff,  J.,  thus  defined  the  dis-  Northrup    v.   Shook,  10  Blatchf.   (U. 

tinction  between  the  stock-broker  and  S.)  243,  where  the  same  judge  referred 

the   ordinary  broker :     "  In  the    first  with  approval   to   the    language    just 

place,   the   stock   dealer  who    is  em-  quoted. 

ployed,  though  called  a  stock-broker,  6.  A  "bear  "is  one   who  sells  stocks 

does  not  act  as  broker  in  this  transac-  for  future  delivery  which  he   does  not 
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own   or  possess,   hoping    to    make  a  pose  of  giving  a  fictitious  value  to  the 

profit  by  reason  of  the  decline  of  prices  stock.''     Dos  Passos,  p.  117. 

before  the   day   named   for    delivery.  '*  Where  a  broker  receives  an  order 

Such   operations   are    called  "selling  to  buy  and  also  an  order  to  sell  the 

short."     Knowiton  f.  Fitch,   52  N.  Y.  same  number  of  shares  of   the  same 

289;  White  V,  Smith,  54  N.  Y.  532.  stock,  he  is  bound  to  execute  both  or- 

A*'  bull "  is  one  who  buys  stocks  with  ders  separately  to  the  best  advantage 

the   expectation   of    making    a  profit  of  each   principal.     Where,  however, 

through  a  rise  of  prices.     Such  person  he  simply  transfers  the  stock  from  one 

is  said  to  be  **  long  of  stocks."  to  the  other  and  retains  the  difference,. 

"  Carry ." — Where  a  broker  advances  the  operation  is  said  to  be  a  *  wash,* 

the  money,  or  the  principal  part  of  it,  which  is  invalid."   Biddle,  Stock -brok- 

to  buy^  stocks,  and  holds   them  subject  ers,  p.  74, 

to  the  orders  of  his  client,  he  is  said  to  **  Comer." — *'A  *  corner'  in  stocks  is 

"  carry "  the  stocks.     Price   v,   Gover,  where   the  owners  or    holders   (i.  e., 

40  Md.  102;  Salters  v.  Genin,  3  Bosw.  bulls)  refuse  to  lend  stocks  to  the  bears 

(N.  Y.)  250.  with  which   to  carry  out  their  short 

"Call." — A  "  call  "  is  a  contract  by  contracts,  in  which  event  the  bears,  be- 

which   the  holder,  for  a  consideration  ing  unable  to  deliver,  are  compelled  to 

paid  to  the  maker,  has  the  option  to  go  into  the  market  or  Exchange  and 

claim  the  delivery  of  securities  therein  buy  the  stocks  at  any   price  at  which 

named   on  a   certain   day  for  a  price  they  can  obtain   them "     Dos   Passos, 

named.  Stock- brokers,  etc.,  pp.  116,  117. 

"  Put." — A  "  put "  is  the  opposite  of  a  In  San:\pson  v.  Shaw,  loi  Mass.  145; 
"  call."  The  holder  has  the  option  to  3  Am.  Rep.  327,  the  process  of  corner- 
deliver  certain  securities  or  not  to  the  ing  stocks  is  described  as  follows  :  "  To 
maker  on  a  certain  day  for  a  certain  buy  up  a  large  quantity  of  a  certain 


price. 

"Btraddle."  — A  "straddle,"  some- 
times called  a  "  put  and  call,"  gives  the 
holder  a  right  to  either  claim  or  de- 
liver the  specified  stocks  at  a  certain 
day   and    price.    "The  word,   if    not 


stock  and  control  it  in  such  a  manner 
as  to  make  a  large  demand  for  it,  so 
that  parties  selling  on  time  will  be 
compelled  to  pay  large  differences; 
then  to  receive  and  make  proposals 
and  agreements   for  the   purchase  of 


elegant,  is  at  least  expressive.  It  means  stock  to  be  delivered  at  a  future  date; 
the  double  privilege  of  a  put  and  call,  the  parties  agreeing  to  sell  not  then 
and  secures  to  the  holder  the  right  to  having  the  stock  in  possession  or  own- 
demand  of  the  seller  at  a  certain  price  ing  it,  and  then  the  sellers,  when  the 
within  a  certain  time  a  certain  num-  day  for  delivery  arrives,  will  be  com- 
ber of  shares  of  a  specified  stock,  pelled  to  pay  such  prices  or  differences 
or  to  require  him  to  take  at  the  as  the  parties  to  this  combination  may 
same  price  within   the   same  time  the    ask." 

same  shares  of  stock."  Harris  t'.  Tum-  The  following  definitions  are  taken 
bridge,  83  N.  Y.  92;  38  Am.  Rep.  39S.  from  Biddle,  p.  70,  et  seq.,  and  are  of 
"Spread  Eagle." — "A  *  spread  eagle'  terms  used  principally  on  the  London 
is  the  operation  of  a  broker  who  sells  Stock  Exchange  : 
a  large  quantity  of  stock ;  for  example, 
sixty  days'  buyer's  option,  and  buys  the 
same  quantity  at  a  lower  price  on  the 
same  time,  seller's  option.  If  both  con- 
tracts run  their  full  time  he  makes  his 
differences, but  if  a  buyer  or  seller  calls 
for  a  settlement  before  the  time,  he 
may  be  seriously  embarrassed."  Lewis, 


"BackwardaUon."— This  is  the  sell- 
er's postponement  to  deliver  shares 
with  the  consent  of  the  buyer  upon 
payment  of  a  premium  to  the  latter. 

"Contango,"  is  the  postponement  of 
payment  by  the  buyer  of  stock  on  the 
payment  of  a  premium  to  the  seller. 

"Contango  Day"  is  the  day  to  which 


Stocks,  Bonds  and  Securities,  pp.  16,17.     the  contracts  for  "  contango  "  are  post- 

"  Bhaye." — "  Shave  "  is  a  premium     poned. 
paid  for  an  extension  of  the  time  of        "  Contlnnatlon"  is  the  agreement  to 
delivery,  or  time  of  payment,  or  for     postpone  the  settlement  until  the  next 
the  right  to  vary  a  stock  contract  in    settling  day. 

any   particular.       Biddle,    Stock    Ex-        "  Settling  Day"  is  the  day  on  which 
change,  p.  74.  the  accounts  are   settled  up   and   the 

contracts  completed. 
*'Name  Day"  is  the   day  preceding 

settling  day. 


"Wash  Sales."— " 'Wash  sales'   are 
not  real  sales,  but  are  made  by  persons 


interested  to  each  other  for  the  pur- 
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BaUtion  to  CUtnt.  STOCK-BROKERS.  Bolfttion  to  CUent. 

n.  BSLATIOH  TO  Clieht. — It  seems  never  to  have  been  seriously 
questioned  that  a  stock-broker,  in  executing  the  instructions  of 
his  client,  acts  as  an  agent ;  *  but,  as  we  have  seen,  the  stock- 
broker assumes  duties  and  obligations  which  are  not  incident  to 
his  calling  as  a  mere  broker,  and  this  fact  has  given  rise  to  consid- 
erable discussion  as  to  the  nature  of  the  fiduciary  relation  he  sus- 
tains toward  his  client  in  those  transactions  where  he  furnishes 
the  whole  or  a  portion  of  the  money  to  buy  stock  and  carries  it 
for  the  client  for  purposes  of  speculation.  In  the  absence  of  a 
special  agreement,  it  seems  that  in  such  transactions  the  relation 
of  pledgor  and  pledgee  exists  between  the  client  and  broker,  and 
that  the  latter  holds  the  stock  so  purchased  as  security  for  his 
commissions  and  the  portion  of  the  purchase  price  thereof  which 
has  not  been  furnished  by  the  former,*  although  the  rights  of  the 

The  **  regular  way  "  (in  the  United  An  appreciation  in  the  value  of  the 

States)  is  a  sale  with  delivery  and  pay-  stocks  is  the  gain  of  the  customer  and 

ment  on  the  following  day.  not  of  the  broker.    4.  At  all  times  to 

A  *'  lame  duck  "  is  one  who  is  unable  have  in  his  name  or  under  his  control 

to  meet  his  contracts  in  the  Exchange  ready  for    delivery    the    shares   pur- 

— an  insolvent.  chased,  or  an  equal  amount  of  other 

"  Making  a  Price  ''  is  the  jobber's  shares  of  the  same  stock.  5.  To  deliver 
naming  two  prices  to  the  broker,  at  such  shares  to  the  customer  when  re- 
one  of  which  he  binds  himself  to  sell,  quired  by  him  upon  a  receipt  of  the 
and  at  the  other  to  buy.  advances  and  commissions  accruing  to 

"  Jobber  "  is  the  intermediary  acting  the   broker;  or,  6.  To  sell  such  shares 

between  brokers    on   the   Stock   Ex-  upon  the  order  of  the  customer  upon 

change.    The  term  is  probably  pecul-  payment  of  the  like  sums  to  him,  and 

iar  to  the  London  Stock  Exchange.  account  to  the  customer  for  the  pro- 

'* Option  Account  Day*'  is  the  day  ceeds  of  such  sale.  Under  this  con- 
before  account  day  or  name  day.  tract  the  customer  undertakes — i.  To 

1.  In  cases  involving  a  broker's  rights  pay  a  margin  of  ten  per  cent,  on  the 
and  liabilities,  the  courts  assume  that  current  market  value  of  the  shares.  2. 
he  is  an  agent.  To  keep   good  such  margin  according 

In  Galigher  v,  Jones,  129  U.  S.  193,  to  the  fluctuations  of  the  market.    3. 

Justice    Bradley   said,  arguendo:    "A  To  take  the  shares  so  purchased  on  his 

broker  is  but  an  agent,  and  is  bound  to  order  whenever  required  by  the  broker, 

follow  the  directions  of  his  principal,  and  to  pay  the  difference  between  the 

or  give  notice  that  he  declines  to  con-  percentage  advanced  by  him  and  the 

tinue  the  agency.     In  the  absence  of  a  amount  paid  therefor  by  the  broker." 

special  agreement  to  the  contrary,  it  is  It  was  contended  by  the  plaintiff  that 

the  principal's  judgment,  and  not  his,  in  addition  to  the  relation  of  agency, 

that  is  to  control   in  the  purchase  and  the  broker  was  also  a  pledgee  of  the 

sale  of  stocks."  SeeThacker  v.  Hardy,  shares  after  they  were  bought.    The 

4  Q^  6.  Div.  685.  defendants,   on   the  other  hand,  con- 

2.  Markham  v.  Jaudon,  41  N.  Y.  235,  tended  that  the  relation  of  the  parties 
is  the  leading  case  on  this  subject,  was  wholly  by  force  of  a  mutual  and 
Hunt,  C.  J.,  analyzes  the  contract  be-  dependent  contract,  and  that  defend- 
tween  the  parties  as  follows :  "The  ant's  agreement  to  hold  or  carry  the 
broker  undertakes  and  agrees — i.  At  stock  was  dependent  on  the  plaintiff's 
once  to  buy  for  the  customer  the  stocks  furnishing  them  with  the  means  to  do 
indicated.  2.  To  advance  all  the  money  so,  and  that  when  the  plaintiff  failed  in 
required  for  the  purchase  beyond  the  that  respect,  the  obligation  to  hold  the 
tenpercent.  furnished  by  the  customer,  stock  ceased  and  the  right  to  sell  it 
3.  To  carry  or  hold  such  stocks  for  the  was  complete.  The  chief  justice,  con- 
beneiit  of  the  customer  so  long  as  a  tinuing,  said  :  '*A  pledge  is  a  delivery 
margin  of  ten  per  cent,  is  kept  good,  or  of  goods  by  a  debtor  to  his  creditor  to 
until  notice  is  given  by  either  party  be  kept  till  the  debt  is  discharged ;  or, 
that  the  transaction  must  be  closed,  again,  it  is  a    bailment   of  personal 
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parties  have  sometimes  been  determined  by  considering  this  as  a 
-conditional  contract  between  the  broker  and  client.^ 

m.  The    Obdeb    to    Pubchase  —  I.  Execution    of    Order. — A 

broker,  who  receives  instructions  from  his  client  to  buy  stock  at 
a  fixed  price,  must  buy  at  or  below  that  price.*  If  he  is  ordered 
to  buy  a  certain  number  of  shares,  and  undertakes  not  to  deliver 
the  whole  absolutely  but  to  buy  as  many  as  he  can,  and  there  is 
nothing  to  show  that  the  client  regards  the  purchase  of  the  whole 

•pi?operty  as  security  for  some  debtor  1.  In  Wood  v,  Hayes,  15  Gray 
'engagement.  2  Kent's  Com.  577.  (Mass.)  375,  Shaw,  C. ).,  in  consider- 
Story  on  Bailments,  ^  286.  ...  So  ing  such  a  transaction,  said  :  *'  Lob- 
if  the  pledgee  has  the  thing  already  in  dell  advanced  the  money  to  buy  the 
his  possession,  as  by  deposit  or  loan,  shares  for  account  of  Wood,  and  held 
the  very  contract  transfers  to  him  by  the  shares  in  his  own  name.  It  stood 
•operation  of  law  a  virtual  possession  on  the  footing  of  contract.  The  con- 
thereof,  as  a  pledge,  the  moment  the  tract  was  strictly  conditional,  to  deliver 
contract  is  completed.  (Story  on  Bail-  so  many  shares  on  payment  of  so  much 
ments,  §  297.)  .  .  .  While  it  is  true  money.  The  money  was  never  paid, 
that  the  dealer  in  the  present  case  and  the  title  to  have  performance  never 
never  had  actual  possession  of  the  accrued.''  And  in  Covell  i*.  Loud,  135 
property  which  he  claims  to  have  Mass.  41 ;  46  Am.  Rep.  446,  the  court 
pledged,  he  had  it  sufficiently  to  bring  again  held  that  the  relation  of  the 
ihis  case  within  the  principles  of  the  parties  under  such  circumstances  ex- 
law  of  pledge.  .  .  .  To  have  de-  isted  by  force  of  a  mutual  and  depcnd- 
-livered  the  certificates  to  the  plaintiff, '  ent  contract;  but  remarked  that  if  the 
and  that  the  plaintiff  should  then  have  transaction  was  treated  as  creating  a 
returned  them  to  the  defendants,  to  be  pledge,  a  similar  result  would  be 
lield   by  them  as  security  -for  the  ad-  reached. 

vance  in  their  purchase,  would   leave  2.  An  order  to  purchase  at  $*j%   is 

the  parties  in  precisely  the  same  situa-  not  fulfilled  by  a  purchase  at  57%  or 

tion  as  if  the  defendants   had   retained  58.     Genin  t;.  Isaacson,  6  N.  Y.  Leg. 

them  for  that  purpose ;  the  form  of  a  de-  Obs.  2 1 3. 

livery  to  the  plaintiff,  and  a  redelivery  In  Day  v.  Holmes,  103  Mass.  306,  it 

by  him  to  the  defendants,  being  waived  appeared  that  on  August  30,  1866,  the 

by  agreement  of  the  parties.    It  comes  defendant  gave  to  the  plaintiffs,  who 

fully  within  the  principle  that  I  have  were  stock -brokers,  an  order  to   buy 

Already  quoted   from   Story  on  Bail-  for    Holmes    500    shares   of    Pontiac 

ments,  that  where  the  pledgee  has  the  mining  stock,  deliverable  at  any  time 

thing  in  his  possession,  the  contract  of  at  buyer's  option,  in   sixty  days   and 

pledge    operates    as    a    delivery    the  three  days  grace,  with  interest,  at  a 

moment    the  contract   is    completed,  price  not  exceeding  $2  per  share,  the 

The  certificates  are  appropriated  as  se-  order  to  stand   open   for   two  weeks, 

curity  for  an  engagement — to- wit,  the  On   September  6,   1866,  the  plaintiffs 

payment  of  the  advance  with  interest  exchanged  with  defendant  bought-and- 

and  commissions.    The  possession  and  sold  contracts,  upon  which  the  said  500 

the  delivery  are  complete   in  the  ab-  shares  of  Pontiac  stock  were  stated  as 

breviated    manner   I  have   described,  bought  at  $1.75  per  share,  deliverable 

.     .    .     In  my  judgment  the  contract  in  sixty  days  at  buyer's  option,  and  the 

between  the  parties  to  this  action  was  words  **  and  brokerage  "  added  at  the 

in    spirit  and   in   effect,  if   not    tech-  foot.     At  the  expiration  of  sixty  days 

nically    and    in    form,  a   contract    of  and    three  days'   grace,  the  plaintii^s 

pledge."    This  case  was    followed   in  rendered  a  written  account  to  defend- 

Stenton    v.    Jerome,   54    N.   Y.  480;  ant,  and  thereupon  their  bought-and- 

Baker  r.  Drake,  66  N.  Y.  518;  23  Am.  sold  contracts  were  mutually  surren- 

Rep.  80;  Gruman  v.  Smith,  81  N.  Y.  dered,    and    the  defendant    gave  the 

25,   and  Gillett    v.    Whiting,    120  N.  plaintiffs   his   note   for  $916.61.    The 

Y.    402,    and    overrules    Sterling    v.  plaintiffs    were  unable   at    the    time 

iaudon,  48    Barb.  (N.   Y.)    459,    and  when  the  order  was  given  to  buy  the 

lanks  v.  Drake,  49  Barb.  (N.  Y.)  186.  stock  in  question  on  sixty  days,  but 
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number  of  shares  as  essential  to  the  value  of  a  part,  the  contract 
is  not  necessarily  entire,  and  is  performed  by  the  purchase  of  all 
the  shares  to  be  had.*  It  has  been  held  that  in  contracts  to  buy 
and  carry  stock  on  a  margin,  subject  to  the  orders  of  the  client, 
for  purposes  of  speculation,  the  broker  is  not  bound  to  make  an 
actual  purchase  of  stock,  and  that  it  is  a  sufficient  performance 
of  the  contract  if  he  is  ready  and  able  to  deliver  it  on  demand  at 
the  price  of  the  day  of  the  contract.*  The  broker  is  not  a  guar- 
antor of  the  genuineness  of  the  securities  he  purchases  for  his 
client.  If  he  exercises  the  care  and  diligence  which  a  reasonably 
prudent  purchaser  himself  would  exercise,  he  will  not  be  liable  if 
the   stock   proves   worthless.'     But    where   a   broker,   who   has 

they  did  buy  it  from  other  brokers  on  show  that  the  defendant  regc-irded  the 
thirty  days  at  $1,623^  per  share  and  purchase  of  the  whole  number  of 
not  at  $1.75,  as  charged  in  their  written  shares  as  essential  to  the  value  of  a 
statement.  At  the  end  of  the  thirty  part.  An  ordinary  broker's  contract 
days  and  grace,  the  plaintiffs  paid  for  for  the  buying  of  stock,  each  share  of 
the  stock  at  $1.62)^  per  share,  with  in-  which  has  a  distinct  and  independent 
t^rest  and  commissions,  and  the  certifi-  value,  cannot  be  regarded  as  entire.'* 
cate  was  issued  in  their  name,  they  2.  In  Ingraham  x\  Taylor,  58  Conn, 
holding  the  same  as  collateralto  cover  503,  the  court  said:  '*  Inasmuch  as 
this  contract  of  defendant,  and  defend-  each  share  is  the  equal  of  any  other  in 
ant  had  no  knowledge  of  the  manner  the  same  corporation,  and  the  shares 
in  which  the  plaintiffs  procured  this  of  the  corporation  specified  were  in 
stock  or  of  the  amounts  paid  therefor,  the  market  on  every  day.  the  posses- 
The  court  said  :  "  Upon  these  facts,  sion  of  a  certificate  bearing  a  particu- 
we  are  of  opinion  that  the  defendant  lar  date  is  not  required;  only  that  they 
is  not  liable  upon  the  note  in  question,  should  be  able  to  deliver  it  upon  de- 
The  course  of  the  plaintiffs  in  buying  mand,  at  the  price  of  the  day  of  the 
the  500  shares  of  stock,  as  above  stat-  contract.  The  contract  required  the 
ed,  was  not  an  execution  of  the  order  plaintiff  to  put  his  margin  money  at 
of  the  defendant  and  was  unauthor-  the  hazard  of  their  ability  to  respond 
ized  by  him.  It  was  a  departure  from  in  the  event  of  a  rise  in  the  price  of 
the  instructions  of  their  principal, and  shares;  required  him  to  furnish  all 
he  was  not  bound  to  take  and  pay  capital  necessary  for  the  speculation ; 
for  the  stock  thus  purchased."  secured  to  him  all  profits,  and  denied 
1.  In  Marye  v.  Strouse,  5  Fed.  Rep.  to  them  any  advantage  other  than  the 
483,  it  appeared  that  brokers  had  re-  customary  commission." 
ceived  an  order  to  buy  500  shares  The  same  question  was  before  the 
of  stock  at  $3  per  share.  They  were  court  of  appeals  of  New  York  in  Cas- 
able  to  purchase  only  125  shares  at  well  v.  Putnam,  120  N.  Y.  153,  and  the 
that  figure,  and  in  passing  upon  this  as  court  held  that  the  broker  fulfills  his 
a  performance  of  the  contract,  the  duties  if  he  keeps  in  his  possession 
court  said  :  "  It  was  suggested,  how-  ready  to  deliver  to  his  principal  on  de- 
ever,  that  the  order  for  500  shares  mand,  an  amount  of  stock  equal  to 
might  and  ought  to  be  regarded  as  an  that  purchased  by  him,  citifig^  in  sup- 
entire  contract,  and  that  the  defendant  port  of  this  proposition,  Horton  v, 
was  not  bound  to  take  less  than  the  Morgan,  19  N.  Y.  170;  75  Am.  Dec. 
whole  500  shares.  A  sufficient  answer  311  ;  Stewart  v.  Drake,  46  N.  Y.  449; 
to  this  position  is  that  upon  receiv-  Taussig  f.  Hart,  58  N.  Y.  425;  Levy  v. 
ing  the  defendant's  order  to  buy  500  Loeb,  85  N.  Y.  365 ;  Nourse  f.  Prime, 
fiharesatalimitof  $3,theundertakingof  4  Johns.  Ch.  (N.  Y.)  490;  13  Am.  Dec. 
Frankel  &  Block,  as  brokers,  was  not  606;  7  Johns.  Ch.  (N.  Y.)  69;  11  Am. 
to  deliver  the  whole  absolutely,  but  to  Dec.  403. 

buy  so  much  as  could  be  bought  in  the  3.  In  Lamert  f.  Heath,  15  M.  &  W. 

regular    way    below   or  at  the   limit.  486.  a  broker  was  instructed  to  pur- 

Moreover,  there  are  no  circumstances  chase   Kentish  Coast   Railway  Scrip, 

In    this    case  showing  or  tending  to  and  he  bought  what  was  known  as- 
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bought  stock  and  is  carrying  it  on  a  margin  for  his<:lient,  receives 
instructions  from  the  latter  to  sell  the  stock  so  carried  and  invest 
the  proceeds  in  other  stocks,  he  will  be  liable  for  any  damages 
that  may  result  from  his  failure  to  make  the  conversion  promptly 
and  in  good  faith.* 

An  order  from  a  customer  to  a  broker  to  buy  stock  for  delivery 
within  a  specified  time  at  "  buyer's  option,**  does  not  authorize 
the  broker  to  buy  the  stock  and  "  carry  **  it  on  the  customer's 
account.*  But  where  the  order  for  the  purchase  is  in  general 
terms,  the  broker  may  execute  it  in  the  customary  way,  and  may, 
if  necessary,  purchase  the  stock  at  the  market  price  through  sub- 
agents  residing  and  doing  business  in  a  distant  city.^ '  The  au- 
thority to  purchase  maybe  revoked  at  anytime  before  the  broker 

such  and  paid  for  it.  It  was  held  that  (N.  Y.)  69;  5  Am.  Dec.  192  ;  Liotard 
he  was  not  liable  to  refund  the  money  v.  Graves,  3  Cai.  (N.  Y.)  226.  The 
he  had  received  from  his  client,  al-  defendants  could  not  be  held  responsi- 
though  it  turned  out  that  he  had  ble  under  this  rule.''  See  also  Mitchell 
bought  scrip  issued  without  due  au-  t;.  Newhall,  15  M.  &  W.  308. 
thority,  and,  in  fact,  utterly  worthless.  1.  Galigher  v,  Jones,  129  U.  S.  193. 
In  Peckham  v,  Ketchum,  5  Bosw.  2.  In  Pickering  v.  Demerritt,  100 
(N.  Y.)  506,  it  appears  that  brokers  Mass.  416,  it  appeared  that  in  Febru- 
were  instructed  to  purchase  a  specified  ary,  1867,  the  defendant  employed  one 
number  of  shares  of  stock  of  a  corpora-  G.  as  his  agent  to  buy  for  him  100 
tion  named.  They  accordingly  bought  shares  of  the  stock  of  the  H.  Com- 
them  and  received  a  certificate  of  stock,  pany  on  a  sixty  days'  buyer's  option; 
regular  in  form  and  issued  by  the  that  G.  gave  the  order  to  the  plaintiff, 
proper  officer  of  the  corporation,  and  who  was  a  stock-broker  and  member 
received  payment  therefor  from  their  of  the  Brokers'  Board  in  Boston ;  and 
principal,  and  made  payment  to  the  that  the  plaintiff  afterwards  on  the 
vendor.  The  certificate  proved  to  be  same  day,  for  the  purpose  of  fulfilling 
valueless  and  not  to  represent  actual  this  order  at  the  regular  meeting  of 
stock.  Hoffman,  J.,  said :  "  I  do  not  the  board,  bought  from  H.  &  Co., 
think  that  the  employment  of  the  brokers,  100  shares  of  said  stock  for 
defendants  in  this  case  can  justly  be  cash.  The  court  said:  '*The  declara- 
treated  as  an  employment  to  purchase  tion  alleges  that  the  defendant  em- 
genuine  stock  to  the  e^xtent  and  import  ployed  the  plaintiff  to  purchase  for 
of  making  them  guarantors  of  the  va-  him  certain  shares  of  stock,  the  same 
lidity  of  that  w^hich  they  should  pur-  to  be  delivered  to  him  in  sixty  days 
chase.  It  was  rather  to  purchase  what  from  the  time  of  the  purchase.  As- 
in  the  market  was  passing  as  stock  of  suming  this  to  import,  as  the  plaintiff 
this  description  (Lamert  f .  Heath,  15  claims,  an  order  to  buy  the  stock  and 
M.  &  W.  486).  Then  the  rule  of  in-  carry  it  on  the  defendant's  account  for 
demnity  to  the  agent  when  the  princi-  sixty  days,  we  find  no  evidence  of  any 
pal  is  a  seller,  involves  the  exemption  sucn  employment.  The  evidence  was 
of  the  agent  from  responsibility  when  merely  of  an  order  to  buy  the  stock 
under  similar  circumstances  the  princi-  *on  a  sixty  days'  buyer's  option,' that 
pal  is  the  purchaser.  Again,  an  agent  is,  with  a  right  on  the  part  of  the  pur- 
employed  to  purchase  and  control  stock  chaser  to  take  and  pay  for  it  at  any 
of  a  particular  character  or  quality  is  time  within  sixty  days  he  might  choose, 
only  bound  to  use  all  the  circumspec-  If  the  course  pursued  by  the  plaintiff 
tion  and  diligence  which  a  prudent  pur-  amounted  to  a  purchase  and  '  carrying ' 
chaser  himself  would  exercise.  The  na-  of  stock,  then  it  was  an  unauthorized 
ture  of  the  article,  the  opportunity  of  proceeding,  one  which  the  order  given 
detecting  the  defect  or  inferiority  with  to  the  plaintiff  did  not  warrant  him  in 
proper  diligence  are  elements  in  every  pursuing." 

case  of  this  description.   Mainwaring  t;.  8.  In  Rosenstock  v.  Tormey,  32  Md. 

Brandon,  8  Taunt.  202 ;  4  E.  C.  L.  71 ;  169;  3  Am.  Rep.  125,  a  broker  in  Bal- 

Van    Alen   v.   Vanderpool,    6  Johns,  timore  was  ordered  to  buy  xoo  shares 
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has  acted  upon  it ;  ^  but  not  after  he  has  so  far  executed  the  or- 
der as  to  render  himself  personally  liable.*  And  when  the  broker 
has  made  the  purchase  as  directed,  it  is  his  duty  to  send  a  notice 
to  his  client  containing  the  price  of  the  stock  purchased  and  the 
name  of  the  broker  from  whom  it  is  purchased.' 

2.  Title  to  and  Custody  and  Diiposition  of  Stock  Purchased. — 

A  broker  who  buys  stock  on  a  margin  to  carry  for  his  cli- 
ent, has  a  right  to  take  the  title  in  his  own  name  or  to  have  it 
transferred  to  some  third  person,  provided  it  remains  under  the 
broker's  control.*  And  the  broker  is  not  bound  to  keep  the 
identical  shares  purchased  for  his  customer  separate  and  apart 
from  other  shares  of  the  same  company  in  his  possession  ;  but 
may  sell  them,  pledge  them,  or  use  them  as  the  necessities  of  his 
business  may  demand,  provided  always  that  he  keeps  on  hand  or 
under  his  control  a  sufficient  quantity  of  stock  of  the  description 
ordered  to  be  purchased  ready  for  delivery  to  his  customer  upon 
the  latter's  paying  for  the  same  and  requesting  that  the  delivery 
be  made.     In  such  case,  the  law  will  presume  that  the  stock  thus 

of  railroad  stock.  According  to  the  ing  his  commissions.  See  also  Finney 
custom  of  the  trade,  he  wrote  to  his  v,  Gallaudet,  15  Daly  (N.  Y.)  66. 
New  York  correspondents  directing  4.  Horton  v,  Morgan,  19  N.  Y.  170; 
them  to  purchase,  and  they  accord-  75  Am.  Dec.  311 ;  Genin  ?•.  Isaacson,  6 
ingly  bought, the  stock  and  the  Balti-  N.  Y.  Leg.  Obs.  213.  See  also  Worth- 
more  broker  paid  for  the  same.  His  ington  r.  Tormey,  34  Md.  182;  Price 
customers  failed  to  pay  for  the  stock,  v.  Gover,  40  Md.  102,  and  cases  cited 
and  he,  after  notice  to  them,  and  in  in  next  note. 

accordance  with  the  custom  of  the  In  Horton  v.  Morgan,  19  N.  Y.  170; 
business,  directed  his  New  York  cor-  75  Am.  Dec.  311,  the  court  said  :*'The 
respondents  to  make  a  sale  of  it,  which  practice  at  the  stock  board,  by  which 
was  done.  He  then  sued  his  custom-  the  brokers  only ,  and  not  their  custom- 
ers in  Baltimore  for  the  difference  be-  ers,  are  known  in  their  dealings  with 
tween  the  amount  paid  in  the  purchase  each  other,  was  not  unreasonable,  and 
and  that  realized  from  the  sale.  It  the  plaintiff,  by  directing  this  purchase 
was  held  that  he  had  a  right  to  make  to  be  made,  must  be  understood  as  con- 
the  purchase  in  the  above-described  senting  that  it  should  be  done  in  the 
manner,  and  that  it  was  sufficient  if  he  usual  manner.  No  breach  of  duty  was 
notified  his  customers  of  the  fact  of  committed  by  the  defendant,  there- 
the  purchase  and  had  certificates  of  fore,  in  making  a  purchase  in  his  own 
the  stock  or  other  usual  evidences  of  name.  As  he  was  to  hold  the  sharjes  as 
title  thereto  in  his  own  hands  or  in  security  for  the  balance  of  the  pur- 
those  of  his  New  York  agents  ready  chase  money  which  he  had  advanced, 
to  be  delivered  or  transferred  to  the  it  was  proper  and  entirely  consistent 
defendants  upon  their  tender  of  pay-  with  the  nature  of  the  transaction  that 
ment  therefor.  he  should  take  the  title   in   his  own 

1.  Fletcher  v,  Marshall,  15  M.  &  W.  name.  This  was  necessary,  moreover, 
755.  for  his  safety,  for  if  default  should  be 

2.  McEwen  r.  Woods,  12  Qj,  B.  13;  made  he  would  have  a  right  to  sell  it 
63  E.  C.  L.  12;  Sutton  V.  Tathan,  10  to  reimburse  himself,  and  he  would  be 
Ad.  &  El.  27;  37  E.  C.  L  25;  Remfry  obliged  in  that  event  to  give  a  titlt- 
V.  Butler,  i  E.  B.  &  E.  887 ;  96  E.  C5.  to  the  purchaser  from  him ;  and  w  e 
L.  887.  do  not  see  anything  unlawful   in  his 

3.  In  Hoffman  v.  Livingston,  46  transferring  it  to  his  clerks,  if  it  re- 
N.  Y.  Super.  Ct.  552,  it  was  held  that  mained  under  his  control  and  if  he  was 
the  failure  to  give  such  notice  was  ready,  when  called  on  by  the  plaintiff, 
such  negligence  on  the  part  of  the  to  transfer  it  to  him  upon  the  advance 
broker  as  precluded  him  from  recover-  being  paid." 
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on  hand  and  ready  for  delivery  is  the  property  of  the  customer.* 
And  where  the  broker  wrongfully  disposes  of  stock  which  he  is 
carrying  for  his  customer  and  puts  it  out  of  his  power  to  deliver 
the  same,  it  seems  that  the  customer  is  nevertheless  bound  to  pay 
for  it,  if  the  broker  has  complied  substantially  with  the  contract 
of  purchase ;  the  broker,  in  such  case,  being  liable  to  his  cus- 
tomer for  such  damages  as  may  have  resulted  from  the  broker's 

1.  Nourse  v.  Prime,  4  Johns.  Ch.  (N.  -which    they    had    sold    such    shares. 

Y.)  490;  13   Am.  Dec.  606;  7  Johns.  Chancellor  Kent  said:     "The  shares 

Ch.   (N.    Y.)   69;    II    Am,  Dec.   403;  ii)  question  were  not  defined  and  des- 

Horton  7».  Morgan,  19  N.  Y.   170;  75  ignated,  so  as  to  be  distinguished  from 

Am.   Dec.  311.     See    also    Genin    v,  other  bank  shares  in  the  same  bank; 

Isaacson,  6  N.  Y.  Leg.  Obs.  213;   Salt-  and  if  the  defendants  had   always  in 

ers  r.  Genin,  7  Abb.  Pr.  (N.  Y.)  193;  their  possession  and  names,  and  under 

3  Bosw.  (N.  Y.)  350;  Stewart  V.Drake,  their  control,  shares  to   that  amount 

46  N.  Y.  449;   Lawrence  v.  Maxwell,  during  the  whole  time  of  credit  given 

58  Barb.  (N.  Y.)  511 ;  6  Lans.  (N.  Y.)  bj  the  note,  and  were  ready,  able,  and 

469;  53  N.  Y.  19;  Taussig  v.  Hart,  58  willing,  at  all  times,  to  account  to  the 

N.  Y.  425;   Rogers  v,  Gould,  6   Hun  plaintiff  for  that  number  of  shares,  and 

(N.  Y.)  229;  Marston  v.  Gould,  69  N.  the  dividends  arising  thereon,whenever 

Y.  226;   Chamberlain  z\  Greenleaf,  4  he  entitled  himself  to  such  an  account. 

Abb.  N.  Cas.  (N.  Y.)   178;  Clarke  v.  it  is  all  that  he  could  ask  under  the 

Meigs,    13  Abb.  Pr.  (N.  Y.)  467;  22  contract.    The  answer   is  explicit  on 

How.  Pr.  (N.  Y.)  340;  reversing  12  this  point ;  and  while  it  admits  that  the 

Abb.  Pr.  (N.  Y.)  267;  21  How.  Pr.  (N.  shares  in  question  constituted  part  of 

Y.)    187;    Boylan   v.    Huguet,  8  Nev.  one  indiscriminate  mass,    or  fund  of 

345;   Worthingrton  v,  Tormey,  34  Md.  stock  placed  in  their  names  and  sub- 

193 ;  Price  v.  Gover,  40  Md.  102 ;  Gil-  ject  to  their  control,  and  from  which 

pin  ^^  Howell,  5  Pa.  St.  41 ;  45  Am.  they,   from  time  to  time,  made  such 

Dec.   720;  Wynkoop  v.  Seal,  64  Pa.  St  transfers  and  appropriations  as  the  exi- 

361 ;  Wood  V.  Hayes,  15  Gray  (Mass.)  gencies  of  their  business  and  engage- 

375;   Atkins  t;.  Gamble,   42  Cal.  86;  ments  required,  yet  it  avers  that  there 

Hawley   v.    Brumagim,  33   Cal.   394;  was  no  time  during  the  year  1818  in 

Thompson   v,   Toland,    48   Cal.    100;  whichthey  were  not  possessed  of  shares 

Berlin  v.  Eddy,  33  Mo.  426;  Le  Croy  standing  in  their  own  names,  at  their 

V,  Eastman,  10  Mod.  499;  Mocatta  v.  absolute  and  rightful  control,  subject 

Bell,  27  L.  J.  Ch.  237.  to  no  contract  of  sale,  to  an  amount  far 

In  Nourse  v.  Prime,  4  Johns.  Ch.  exceeding  the  shares  deposited  by  the 
(N.  Y.)  490,  it  appeared  that  the  plaintiff ;  nor  was  there  any  moment 
defendants,  who  were  stock  and  ex-  at  which  they  would  not  have  been 
change  brokers  in  the  city  of  New  ready,  and  willing,  and  able,  and  right- 
York,  had  purchased  shares  of  United  fully  able,  without  any  breach  of  trust 
States  bank  stock  for  the  plaintiff,  to  others,  to  have  transferred  the  said 
and  had  received  a  transfer  of  other  shares  to  the  plaintiff,  upon  payment 
shares  for  the  plaintiff,  making  to-  of  his  note.  What  color  of  equity,  then, 
gether  430  shares  in  their  hands.  They  has  the  plaintiff  to  call  on  the  defend- 
rendered  to  the  plaintiff  a  general  ac-  ants  to  account  for  the  sale  of  the 
count  of  their  transactions  showing  a  like  amount  of  shares  at  the  high- 
balance  of  $53,917.15,  for  which  the  est  price  obtained  during  that  year? 
plaintiff  agreed  to  give  his  note  to  the  Nothing  could  be  more  unreasonable 
defendants,  the  defendants  retaining  or  unjust.  The  defendants  were  not 
the  430  shares  of  stock  in  their  hands  bound  to  separate  430  shares  from  the 
as  collateral  security  for  the  payment  common  stock,  and  mark,  or  otherwise 
of  the  note.  They  did  not  keep  in  designate  them  as  the  separate  prop- 
their  possession  the  identical  shares  erty  of  the  plaintiff,  inasmuch  as  the 
bought  for  or  received  from  the  plain-  plaintiff  had  left  the  shares  undefined, 
tiff,  but  disposed  of  the  same  in  the  and  was  content  to  take  from  the  de- 
course  of  their  business,  and  the  bill  fendants  a  certificate  to  return,  general- 
was  brought  to  compel  them  to  account  ly,  *  430  shares  of  United  States  bank 
for  the  shares  at  the  highest  price  at  stock.'    It  is  sufficient,  under  this  con* 
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wrongful  act.^  But  in  order  that  this  rule  may  apply,  it  must 
appear  that  the  broker  has  complied  substantially  with  the  con- 
tract of  purchase ;  and,  if  he  has  not  done  so,  the  customer  may 
repudiate  the  transaction  and  recover  back  money  advanced  in 
partial  payment  of  the  purchase  price  of  the  stock.*  And  the 
broker  has  no  right  to  pledge  the  stock  of  his  client  or  otherwise 

tractf  that  the  defendants  always  had  that  a  sale  of  stock  which  had  been 

the   requisite  quantity    of    shares  on  bought  upon  a  margin  without  notice 

hand,  and  the  law  will  presume  that  to  the  customer,  did  not  constitute  a 

the  shares  so  on  hand,  from   time  to  failure  to  perform  a  condition  prece- 

time,  were  the  shares  deposited,  be-  dent,  but  was  a  breach  of  a  condition 

cause  the  parties  have  not  reduced  the  subsequent  to   the   purchase.     But  it 

shares  to  any  more  certainty/'  seems  to  me  that  this  is  a  mistake  in 

1.  Gruman  r.  Smith,  8i  N.  Y.  25.  reference  to  the  relations  of  the  parties. 

In  Capron  r.  Thompson,  86  N.  Y.  A  contract  in  regard  to  the  carrying 
418,  the  plaintiffs  purchased  for  the  of  the  stock  is  an  entire  contract,  and  a 
defendant,  56,650  shares  of  stock  of  a  failure  to  carry  until  the  customer  has 
certain  railroad  company.  The  ref-  been  placed  in  default  is  a  breach  of 
eree,  in  stating  the  account  between  the  entire  contract,  and  the  broker 
the  parties  g^ve  the  plaintiffs  credit  under  such  circumstances  is  not  in  a 
for  24,200  shares  sold  by  them  and  ex-  position  to  establish  a  condition  of  af- 
cluded  from  the  account  32,450,  al-  fairs  which  entitles  him  to  any  recov- 
though  he  found  that  the  plaintiffs  ery  arising  out  of  anything  which  has 
had  bought  and  paid  for  the  whole  on  been  done  in  connection  with  that  con- 
account  of  the  defendant  As  to  the  tract.  .  .  .  Therefore,  it  seems  to 
last-named  shares,  he  found  that,  on  follow  that  where  a  purchase  of  stock 
the  20th  of  April,  1874,  ^^  which  day  is  made  upon  a  margin,  and  where, 
the  plaintiffs  failed  in  business,  said  upon  the  facts,  there  is  an  implied 
shares  were  not  in  possession  of  the  agreement  to  carry  upon  a  margin,  and 
plaintiffs,  but  prior  to  that  time  had  the  broker  sells  in  violation  of  this 
been  pledged  by  them  for  a  loan  for  agreement,  he  violates  the  contract 
their  use  and  had  never  been  tendered  which  governs  the  relations  between 
to  the  defendant  and  the  amount  due  himself  and  his  customers,  and  he 
thereon  demanded,  but  were  subse-  ought  not  to  be  allowed  to  recover 
quently  sold  by  the  pledgee.  Accord-  upon  the  implied  promised  to  pay  for 
ingly  the  referee  found  as  a  conclusion  the  stock  purchased,  which  is  part  and 
of  law  that  the  plaintiffs  could  not  re-  parcel  of  the  same  contract  to  carry.'* 
cover  for  the  purchase  of  the  last-  2.  In  Levy  v,  Loeb,  47  N.  Y.  Super, 
named  shares  unless  they  showed  per-  Ct.  61,  the  defendants,  who  were  bro- 
formance  of  the  contract  on  their  part,  kers,  were  employed  by  plaintiffs  to 
On  appeal,  this  decision  was  reversed,  purchase  for  their  account  and  risk 
The  court  said :  "  The  purchase  of  $100,000  of  '*'  United  States  sixes "  of 
the  stock  as  found  by  the  referee  was  1881  and  the  same  amount  of  United 
upon  the  defendant's  account  and  was  States  bonds  of  1867.  The  bonds  so 
a  proper  charge  against  the  defendant,  purchased  were  to  be  held  by  the 
In  this  respect  the  plaintiffs  had  per-  brokers  as  collateral  security  for  money 
formed  the  contract.  The  sale  of  the  advanced  by  them.  The  bonds  of  188 1 
stock  was  a  failure  to  perform  a  subse-  were  bought  by  defendants  in  Frank- 
quent  and  not  a  precedent  duty,  and  fort  in  their  own  names  through  agents 
hence  no  condition  precedent  was  there  on  February  16,  1881.  On  the 
broken  which  prevented  the  plaintiffs  i8th  of  the  same  month,  the  defendants 
from  charging  the  defendant  for  the  gave  plaintiffs  notice  of  a  purchase  on 
purchase  of  the  stock."  their  account  at  a  price  which  made 

But  in  Minor  v,  Beveridge  (Su-  the  amount  of  the  purchase  $577.82 
preme  Ct.),  21  N.  Y.  Supp.  691,  the  more  than  the  actual  cost  of  the  bonds, 
doctrine  of  this  case  is  questioned.  The  bonds  of  1867  were  bought  by  de- 
Van  Brunt,  P.  J.  (O'Brien  and  Follett,  fendants  in  June,  1876,  and  they' ren- 
J  J.,  concurring),  said  :  **  In  one  of  the  dered  an  account  of  the  purchase  for 
cases,  that  of  Capron  T'.  Thompson,  86  $31.25  more  than  they  actually  paid, 
N.  Y.  418,  it  was    undoubtedly  held  and  the  defendants  carried  the  bonds 
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use  it  as  his  own  after  the  client  has  discharged  his  indebtedness 
to  him,  and  the  broker's  lien  upon  the  stock  is  gone.^ 

3.  Ownership  of  Stock  Purchased. — Where  stock  is  purchased 
and  carried  by  the  broker,  the  client  for  whom  it  is  pur- 
chased is  the  general  owner  of  it  *  and  may  order  it  sold  or  con- 
verted into  stock  or  securities  of  another  description,  and  the 
broker  is  bound  to  obey  the  instruction  or  respond  in  damages.' 
The  customer  has  the  right  to  demand  possession  of  the  securities 
upon  payment  of  the  purchase  price,  together  with  the  broker's 

until  March  30,  1877,  when  they  ren-  action  and  recover  back  the  whole 
dered  an  account  to  plaintiffs,  who,  re-  amount  of  money  paid  by  them.  The 
lying  thereon,  paid  $10,746.74,  and  de-  court  said,  inter  alia:  "  No  such  pur- 
^ndants,  in  consideration  thereof,  chases  were  made  as  reported,  and 
agreed  to  carry  the  original  bonds  un-  upon  discover}'  of  this  fact  clearly  the 
til  June  30, 1877 ;  which  time  was  after-  principal  was  authorized  and  justified 
wards  extended  to  January  2,  1878.  in  repudiating  the  fictitious  transaction 
Before  that  time,  defendants  sold  the  reported.  It  was  upon  this  ground 
bonds  for  their  own  account  without  that  the  former  appeal  from  that  por- 
the  knowledge  or  consent  of  the  plain-  tion  of  the  judgment  rejecting  defend- 
tiffs.  On  January  9th  of  the  same  year,  ants*  counterclaim  was  sustained,  and  it 
defendants  demanded  of  plaintiffs  pay-  is  this  which  distinguishes  the  case 
ment  of  the  balance  of  the  amount  from  Capron  r*.  Thompson,  86  N.  Y. 
with  notice  that  upon  default  the  bonds  4x8  and  Gruman  v.  Smith,  81  N.  Y.  25, 
would  be  sold  the  next  day  for  account  wherein  we  held  that  the  unauthorized 
and  risk  of  the  plaintiffs,  and  on  that  sale  by  a  broker  of  stock  purchased  and 
day  defendants  did  sell  the  amount  so  carried  on  a  margin  was  not  a  breach 
purchased  of  similar  bonds.  Plaintiffs  of  a  condition  precedent  which  pre- 
did  not  discover  the  excessive  charges  vented  the  broker  from  charging  for 
or  the  prior  sale  until  after  the  last  the  purchase  of  the  stock,  and  was  not 
sale.  Plaintiffs  brought  their  action  to  a  defense  to  an  action  to  recover  the 
recover  back  the  $10,746.74  paid  by  purchase  price,  but  that  he  was  liable 
them.  Defendants  set  up  a  counter-  in  damages  for  the  unauthorized  sale.*' 
claim  for  the  deficiency  arising  on  the  1.  Van  Voorhis  t/.Rea,  153  Pa.  St.  19. 
second  sale.  The  special  term  disal-  2.  Markham  v,  Jaudon,  41  N.  Y.  245. 
lowed  the  counterclaim  and  directed  8.  In  Galigher  v.  Jones,  129  U.  S. 
judgment  in  favor  of  plaintiffs  for  193,  it  appeared  that  the  customer  had 
$713.77,  being  the  amount  of  the  ordered  the  broker  to  sell  certain 
charges  in  excess  of  the  sums  paid  on  stocks  and  invest  the  proceeds  in  cer- 
said  purchases  with  interest.  Plain-  tain  other  stocks,  which  the  broker 
tiffs  appealed  from  that  portion  of  the  neglected  and  refused  to  do.  The 
judgment  which  disallowed  them  the  court  said:  ^'A  broker  is  but  an  agent, 
balance  of  the  sum  so  paid  by  tliem,  and  is  bound  to  follow  the  directions 
and  defendants  appealed  from  that  of  his  principal,  or  give  notice  that  he 
portion  which  disallowed  their  coun-  declines  to  continue  the  agency.  In 
terclaim,  and  the  appeals  were  argued  the  absence  of  a  special  agreement  to 
separately.  Defendants'  appeal  is  re-  the  contrary,  it  is  the  principal's  judg- 
ported  in  Levy  v,  Loeb,  85  N.  Y.  365,  ment,  and  not  his,  that  is  to  control  in 
where  it  was  held  that  the  counter-  the  purchase  and  sale  of  stocks.  The 
claim  set  up  by  the  defendants  for  the  latter  did  not  ask  for  any  further  ad- 
deficiency  arising  upon  the  sale  of  the  vances  by  the  order  in  question.  He 
bonds  was  properly  rejected  upon  the  only  directed  a  conversion  or  change 
ground  that  a  substantial  performance  of  one  stock  into  another.  The  plain- 
was  a  condition  precedent  to  the  right  tiff  should  have  given  prompt  notice 
to  recover,  and  that  this  was  not  shown,  that  he  objected  and  declined  to  make 
Plaintiffs'  appeal  is  reported  in  Levy  the  change.  Telegraphic  communica- 
V.  Loeb,  89  N.  Y.  306,  where  the  judg-  tion  was  used  by  the  defendant,  and  no 
ment  in  their  favor  is  reversed  on  the  reason  appears  why  the  plaintiff  could 
ground  that  they  had  a  right  under  the  not  have  used  the  same.  The  delay 
»cts  as  stated  to  repudiate  the  trans-  caused  by  using  the  mail  alone  was  in- 
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commissions  and  proper  expenses ;  and  if  the  broker,  by  an  un- 
authorized sale  or  other  wrongful  disposition  of  the  stock,  renders 
himself  unable  to  respond  to  the  demand,  it  amounts  to  an  unlaw- 
ful conversion.* 

So  stock  carried  on  a  margin  does  not  go  to  the  assignee  of  an 
insolvent  broker  as  part  of  the  broker's  estate,  but  may  be 
claimed  by  the  client  for  whom  it  was  purchased.*  On  the  other 
hand,  the  client  is  subject  to  the  duties  and  responsibilities  of 
ownership  and  must  pay  all  assessments  and  calls  upon  shares 
carried  for  him  by  his  broker,  and  if  the  broker  has  first  paid 
them,  as  he  frequently  does,  by  reason  of  his  carrying  the  shares 
in  his  own  name,  his  client  must  reimburse  him.* 

4.  Sale  by  Broker  for  Want  of  MarginB. — If  the  customer  fails  to 
keep  the  margin  good,  the  broker  may  sell  the  stock  carried  and 
close  the  transaction,  in  the  absence  of  an  understanding  to  the 
contrary,  or  conduct  such  as  to  estop  him  from  calling  for  further 
margins.*  But  the  customer  is  entitled  to  notice,  in  the  absence 
of  an  agreement  or  understanding  to  the  contrary,  and  a  sale 
without  notice  may  operate  as  an  unlawful  conversion  *  and  de- 

excusable    under    the   circumstances,  had  been  compelled  to  pay  calls,  and 

The  plaintiff  charged  ample  com  pen-  the  court  held   that  the  pledgor  was 

sation  for  his  services  and  was  bound  bound  to  reimburse  him. 

to  act  faithfully,  fairly,  and  promptly.  4.  In  Markham  v.  Jaudon,  41  N.  Y. 

We  think  that  he  was  liable  for  all  the  235,  the  customer's  agreement  to  ad- 

damages    which    the    defendant  sus-  vance  and  keep  good  the  margin  is 

tained   by  his  refusal  to  change  the  neatly  stated.    The  court  said :    '*  The 

stocks.''  customer  employs  the  broker  to  buy 

1.  Markham  v.  Jaudon,  41  N.  Y.  certain  stocks  for  his  account,  and  to 
235;  Gruman  v.  Smith,  81  N.  Y.  25;  pay  for  them,  and  to  hold  them  sub- 
Capron  v,  Thompson,  86  N.  Y.  418;  ject  to  his  order  as  to  the  time  of  sale. 
Gillett  XK  Whiting,  120  N.  Y.  402 ;  The  customer  advances  10  per  cent,  of 
Stewart  v.  Drake,  46  N.  Y.  449.  their  market  value  and  agrees  to  keep 

In  Clarke  r.  Meigs,  10  Bosw.  (N.  Y.)  good  such  proportion  of  the  advance 

337,  it  was  held  that  an  offer  by  the  according  to  the  fluctuations  of  the 

broker  to  replace  the  stock  did  not,  so  market."     In  Gruman  v.  Smith,  81  N. 

long  as  it  was  unaccepted,  deprive  the  Y.  25,  it  is  said :     **  In  such  a  transac- 

client  of  his  right  of  action  for  the  tion  it  is  expressly  or  impliedly  agreed 

conversion.  that  the  margin  (so  called)  shall,  if 

2.  Taylor  v.  Plumer,  5  M.  &  S.  562;  the  stock  depreciates,  be  replenished 
Ex  parte  Cooke,  4  Ch.  Div.  123 ;  Wil-  and  kept  good  upon  demand,  and,  upon 
lard  V.  White,  56  Hun  (N.  Y.)  581.  failure  to  do  so,  the  stock  may  be  sold 

3.  In  Robbins  t/.  Edwards,  15  W.  R.  upon  reasonable  and  customary  no- 
1065,  it  appeared  that  a  broker,  at  the  tice." 

request  of  his  principal,  carried  shares  6.  Stenton  v,  Jerome,  54  N.  Y.  480; 

in  his  own  name,  and  had  been  com-  Ritter  v.  Cushman,  35  How.  Pr.  (N. 

pelled   to  pay  a  call  on  said  shares.  Y.)  284;  Hanks  v.  Drake,  49  Barb.  (N. 

The  Master  of  the   Rolls  ordered  the  Y.)  186;  Markham  v,  Jaudon,  41  N.  Y. 

principal    to   repay    the   broker    and  235;  Baker  r.  Drake,  66  N.  Y.  518;  23 

have  the  shares  registered  in  his  own  Am.  Rep.  80;  Gruman  v.   Smith,  81 

name.     See  Taylor  v.  Stray,  2  C.  B.  N.  N.  Y.  25. 

S.  175;  89  E.  C.  L.   175;  Chapman  v.  In   Gillett   v.  Whiting,   120  N.   Y. 

Shepherd,  L.  R.,  2  C.  P.  228;  White-  402,    it   appeared    that    the  plaintiffs, 

head  v.  Izod,  L.  R.,  2  C.  P.  228;  Emer-  who  were  brokers,  brought  an  action 

son's  Case,  L.  R.,  i  Ch.  433.     See  also  against    the    defendant     to    recover 

McCalla  v,  Clark,  55  Ga.  53,  where  it  losses  resulting  from  a  sale  of  stock 

appears  that  the  pledgee  of  the  stock  which  they  were  carrying  for  him  on 
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feat  the  broker's  recovery  for  a  loss.^  And  in  those  jurisdictions 
where  the  relation  of  pledgor  and  pledgee  is  held  to  exist  between 
the  client  and  the  broker,  it  follows  that  the  latter  must  not  only 
demand  additional  margins,  but  also  must  give  his  client  notice 
that  the  stock  will  be  sold  upon  his  failure  to  comply  with  the 
demand,  unless  such  notice  is  waived  by  agreement.^  And  this 
notice  may  accompany  the  demand  for  further  margins  or  be 
given  separately  from  and  subsequently  to  the  demand.  But  the 
client's  response  to  the  demand  for  further  margins  may  render 
it  unnecessary  for  the  broker  to  give  this  notice.^ 

margins,  which  sale  had  been  made  without  notice,  and  that  was  if  the 
without  giving  the  client  notice  to  de-  plaintifTs  margin  fell  below  20  per 
posit  further  margins,  and  the  court  cent,  and  she  failed  upon  demand  to 
said :  **  The  plaintiffs  had  undertaken  make  the  margin  good,  then  by  the 
to  purchase  and  hold  the  stock  for  the  express  stipulation  in  the  agreement 
defendant  subject  to  his  order.  Thede-  they  could  sell  without  notice.'' 
fendant  had  undertaken  to  make  good  In  Baker  v.  Drake,  66  N.  Y.  518:  33 
his  margin  within  a  reasonable  time  Am.  Rep.  80,  it  appeared  that  a  broker 
after  notice  so  to  do,  and  if  this  was  not  had  sold  stock  which  he  was  carrying 
done  the  broker  could  sell  upon  giving  for  his  client  without  first  giving  no- 
reasonable  notice ;  but  if  he  sold  xfith-  tice  of  sale,  and  the  court,  after  refer- 
out  demand  to  supply  additional  mar-  ring  to  the  nature  of  such  contracts  as 
gins,  or  notice  that  the  sale  would  be  expressed  in  Markham  v,  Jaudon,  41 
made,  the  sale  would  be  wrongful  and  N.  Y.  235  and  Stenton  v.  Jerome,  54 
operate  as  a  conversion  of  the  stock.''  N.  Y.  480,  said  :     **  But  it  is  further 

1.  In  Minor  v.  Beveridge  (Supreme  considered  that  the  parties  to  such  a 
Ct),  21  N.  Y.  Supp.  691,  the  assignors  transaction,  which  thus  creates  the  re- 
of  the  plaintiff,  who  were  stock* brok-*  lation  of  pledgee  and  pledgor  between 
ers,  were  carrying  stock  for  the  de-  them,  may  provide  by  contract  for  the 
fendant  on  margin,  which  they  sold  manner  of  disposing  of  the  pledge  to 
without  first  demanding  the  deposit  of  satisfy  the  claim  upon  it.  This  is  not 
additional  margins,  and  upon  their  dissented  from  by  any  judge.  This 
failure  the  plaintiff,  who  was  their  as-  restriction  is  affixed,  however,  that  the 
signee,  brought  an  action  against  the  manner  agreed  upon  must  not  be  in 
defendant  to  recover  losses  resulting  contravention  of  the  statute,  nor 
from  said  sale.  The  court  held  that  against  public  policy,  nor  fraudulent." 
the  sale  without  such  notice  was  a  Citing  Wheeler  v.  Newbould,  16  N. 
breach  of  the  implied  agreement  to  Y.  392,  and  Milliken  v.  Dehon,  27  N. 
carry  the  stock  that  would  defeat  a  Y.364. 

recovery  for  any  losses  arising  out  of  8.  InCovell  v.  Loud,  135  Mass.41;  46 

the  sale.  Am.  Rep.  446,  the  same  question  arose, 

2.  Stewart  r.  Drake,  46  N.  Y.  449;  and  the  court  said:  **The  relation 
Stenton  v.  Jerome,  54  N.  Y.  480;  of  the  parties  existed  by  force  of  a  mu- 
Baker  x\  Drake,  66  N.  Y.  518;  23  Am.  tual  and  dependent  contract,  by  which 
Rep.  80;  Gruman  v.  Smith,  81  N.  Y.  the  defendants  agreed  to  purchase  and 
25 ;  Gillett  v.  Whiting,  120  N.  Y.  402  ;  hold  or  carry  for  the  plaintiff  a  certain 
Esser  t;.  Linderman,  71  Pa.  St.  76.  number  of  shares  of  stock,  he  paying 

In  Stenton  V.  Jerome,  54  N.  Y.  480,  the  a  certain  sum  of  money  at  the  time, 
court  said :  **  Under  this  agreement  agreeing  to  pay  interest  on  the  sums 
the  relation  of  pledgor  and  pledgee  advanced,  and  in  case  the  stock  de- 
existed  between  the  plaintiff  and  de-  preciated,  to  make  what  is  termed  a 
fendants  as  to  all  stocks  purchased,  margin  of  ten  dollars  per  share  in  ex- 
they  holding  a  lien  upon  the  stocks  for  cess  of  the  market  price  of  the  stock  as 
any  advances  made.  It  was  so  decided  that  might  change  from  time  to  time, 
in  Markham  t;.  Jaudon,  41  N.  Y.  235,  As  the  plaintiff  failed  to  perform  his 
and  in  Morgan  v.  Jaudon,  40  How.  part  of  the  contract  by  making  the 
Pr.  (N.  Y.)  366.  There  was'  only  necessary  advances  upon  demand,  the 
one  contingency  in  which  they  could  stock  having  rapidly  depreciated  in 
under  the  agreement   sell  the  stock  value,  he  has  no  ground  of  complaint 
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After  giving  the  client  due  notice  of  sale,  the  broker  may  sell 
the  stock  and  close  the  transaction,  unless  the  client,  before  the 
time  appointed  for  the  sale,  deposits  the  additional  margins  called 
for ;  *  and  the  sale,  it  seems,  may  be  made  in  the  manner  usual  in 
the  case  of  sales  of  such  property.* 

6.  Sale  By  Order  of  Client — a.  In  General.— The  client 
may  at  any  time,  in  the  absence  of  a  special  agreement  to  the  con- 
trary, order  the  sale  of  stock  carried  for  him,  and  the  broker  is 

that  defendants  ceased  to   hold    and  on   failure   to   put   up  the  additional 

carry   it   for  him  and   thereafter  dis-  margins  after  a  demand  to  do  so,  sold 

posed  of  it.     .     .     .     When  the  plain-  the  stock  at  the  board  of  brokers  in 

tiff  was  called  on   to  make  good   his  New  York  city.    The   point  was  not 

margin    by  advancing  the    necessary  directly   raised,   but  the    court  said:' 

sums,  he  told  the  defendants  that  he  **  When  the  plaintiff  was  called  on  to 

could  pay  them  no  more,  and  requested  make  good  his  margin  by  advancing 

them  to  do  the  best  they  could  for  him.  the  necessary  sums,  he  told  the  defend- 

This  was  sufficient  to  give  them  au-  ants  that  he  could  pay  them  no  more, 

thority  to  sell  the  stock,  if  in  so  doing  and  requested  them  to  do  the  best  they 

they  acted  fairly  and  with  proper  re-  could  for  him.     This  was  sufficient  to 

gard  to  the  interests  of  the  plaintiff."  give  them  authority  to  sell  the  stock  if 

1.  See  cases  cited  in  other  notes  of  in  so  doing  they  acted  fairly  and  with 
this  section.  proper  regard  to  the  interests  of  the 

2.  In  Brass  v.  Worth,  40  Barb.  (N.  plaintiff.  Nothing  appears  tending  to 
Y.)  648,  it  appears  that  brokers  were  show  they  acted  otherwise." 
carrying  stock  for  their  client  upon  a  In  Maryland  F.  Ins.  Co.  t;.  Dalrym- 
margin,  and  that  certain  other  stock  pie,  25  Md.  242 ;  89  Am.  Dec.  779,  it 
was  deposited  with  them  as  such  mar-  appears  that  the  plaintiff  had  made  an 
gin.  The  price  of  the  stock  carried  de-  -actual  pledge  of  stock  to  defendant, 
clined  so  that  the  margin  became  insuf-  which  had  been  sold  in  default  of  the 
ficient ;  and,  without  demand  for  addi-  payment  of  a  debt.  At  pages  264  and 
tional  margins,  or  a  notice  of  sale,  they  5  the  court  said :  *'  In  the  absence  of 
sold  both  the  stock  carried  and  the  mar-  any  express  agreement  to  the  contrary, 
gin  on  the  floor  of  the  Stock  Exchange  it  has  been  held  in  some  cases  to  be 
in  the  usual  manner  for  such  sales.  The  necessary  for  a  pledgee  before  exercis- 
court  held  that  this  was  a  conversion  ing  the  power  of  sale  to  give  notice  to 
o^  the  stock  sold,  and  that  the  brokers  the  pledgor  of  the  time  and  place  of 
were  liable  in  damages  to  their  client,  sale.  A  sale  at  the  board  of  brokers 
In  the  course  of  the  opinion  the  court  publicly  and  fliirly  made  would,  in  our 
took  occasion  to  say,  that  a  sale  on  the  opinion,  have  been  legal  and  valid, 
floor  of  the  Stock  Exchange  was  essen-  and  if  the  sale  of  the  20th  of  Novem- 
tially  a  private  sale,  and  that  such  sale  ber  had  been  made  to  a  third  person, 
should  be  made  in  public,  following  it  would  be  a  legal  sale  under  the  con- 
out  the  analogy  of  the  sale  of  a  pledge  tract,  vesting  a  good  title  in  the  pur- 
by  the  pledgee.  This  was  a  mere  ^^/7^r  chaser  and  terminating  the  bailment. 
dictuniy  inasmuch  as  it  appears  that  It  was  contended  by  the  plaintiff's 
there  was  no  demand  for  further  mar-  counsel  that  the  sale  must  in  all  cases 
gins  or  a  notice  of  sale  which  alone  be  made  at  public  auction,  and  that  a 
rendered  the  transaction  an  unlawful  sale  at  the  broker^s  board  would  not 
conversion  of  the  stock,  no  matter  in  be  legal,  and  some  decisions  in  New 
what  manned  the  sale  was  made.  Tork  were   cited   in   support  of  this 

In  Porter  v.  Wormser,  94  N.  Y.  432,  view.     There  is   no   evidence  of  any 

it  was  objected   that  the  sale   of  the  such  custom  in  Baltimore ;  andconsid- 

stock  was  private  and  not  public.    The  ering  the  requirements  of  the  law  and 

court  said  that  a  broker  authorized  to  the  reason  and  nature  of  the  transac- 

sell  the  stock  of  his  client  might  do  so  tion,  we  are  of  opinion  that  the  most 

in  the  usual  and  ordinary  way.  proper  and  suitable  place  for  a  sale  of 

.  In  Covell  V.  Loud,  135  Mass.  41 ;  46  stock  is  at  the  board  of  brokers.  There 

Am.  Rep.  446,  it  appears  that  a  broker,  is  the  stock  market ;  the  mart  to  which 

who  was  carrying  stock  for  his  client,  vendors  and  purchasers  resort  by  their 
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bound  to  comply  with  the  order.  If  he  fails  to  do  so,  he  will  be 
liable  to  his  client  for  such  damages  as  result  from  his  disobedience 
to  the  order.* 

b.  Stop  Orders. — Sometimes  the  client  gives  his  broker  instruc- 
tion to  sell  the  stock  and  close  the  transaction  when  the  price  of 
such  stock  reaches  a  certain  figure.  In  such  event  the  broker 
may  not  make  the  price  himself ;  he  must  wait  until  some  other 
broker  by  a  distinct  transaction  has  made  the  stock  sell  at  the 
price  designated.  This  order  is  called  a  "stop  order,"  and  is  as 
binding  on  the  broker  as  any  other  order  to  sell.  He  is  bound 
to  sell  when  the  stock  reaches  the  point  named  by  his  client  in 
his  order.* 

agents  to   buy  and  sell  stock ;  where  ment  for  the  benefit  of  their  creditors, 

competition    among  bidders  is   most  and  on  the  toth,  nth  and  13th  of  that 

apt  to  be  found.    Such  sales  are  public,  month   the  New   York  brokers,  who 

and  unless  there  be  in  the  particular  were  carrying  the  stock  for  them,  sold 

case  some  ground  for  impeaching  their  the  500  shares  at  $97  and  credited  the 

fairness,  we  are  of  opinion  that  they  avails  to  the   firm   of  Troy   brokers, 

are   reasonable  and  ought  to  be  sup-  whose  assignee  in   turn  credited  them 

ported.''     See  Rosenstock  v,  Tormey,  to  the  defendant.    The  sale  was  made 

32  Md.  169;  3  Am.  Rep.  125;  Robinson  without  the  knowledge  of  defendant, 

V,  Norris,  51    How.  Pr.   (N.  Y.)  442  ;  and  he  was  not  at  that  time  in  default 

Baker  t*.  Drake,  66  N.  Y.  518;  23  Am.  with  the  Troy  firm.  The  referee  found 

Rep.  80 ;   Robinson  v,  Mollett,  L.  R.,  that  the  defendant  had  never  assented 

7  H.  L.  802 ;  Westropp  v,  Solomon,  8  to,  waived,  or  acquiesced  in  the  failure 

C.  B.  346;  65  E.  C.  L.  344;  Young  v,  of  the  Troy  brokers  to  sell  as  directed. 

Cole,  3  Bing.  N.  Cas.  724;  32  E.  C.  L.  and  allowed  him  as  damages  the  dif- 

302 ;  Child  V.  Morley,  8  T.  R.  610.  ference  between  the  price  at  which  he 

1.  Ryder  v.  Sistare,  15  Daly  (N.  Y.)  ordered  the  sale  and  the  price  at  which 

90;  Davis  z\  Gwynne,  4  Daly  (N.  Y.)  said  stock  was  sold.     On   appeal  this 

218;  affirmed^*!  N.Y.676;  Allen r.Mc-  decision  was  afiirmed. 

Conihe,  124  N.  Y.  342;  Smith  r.  Bou-  2.  Wronkow    v.   Clews,  52    N.    Y. 

vier,  70  Pa.  St.  325;  Jones  t'.  Gallagher,  Super.  Ct.  176;  Wicks  t'.  Hatch,  62  N. 

3  Utah  54;   Gaiigher   r.  Jones,  129  U.  Y.  535;  Hope  v,  Lawrence,  50  Barb. 

S.  193.  (N.  Y.)  258;  Porter  V.  Wormser,  94  N. 

In  Allen  xk  McConihe,  124  N.  Y.  Y.  431. 
342,  it  appears  that  a  firm  of  brokers  In  Hope  v.  Lawrence,  50  Barb.  (N. 
in  Troy,  N.  Y.,  were  buying  stock  and  Y.)  258,  the  plaintiff  instructed  the 
carrying  it  on  a  margin  for  the  defend-  defendants,  his  brokers,  on  the  27th  of 
ant.  They  in  turn  lK)ught  it  through  a  January,  1865,  if  gold  rose  to  217  that 
firm  of  brokers  who  were  members  of  afternoon,  to  sell  his  gold  for  him 
the  New  York  Stock  Exchange,  who  which  they  held.  The  gold  market 
carried  it  on  a  margin  for  them.  On  being  firm,  they  did  not  do  so,  hoping 
the  I  ^th  of  August,  1887,  the  defendant  to  make  a  greater  profit  by  delay, 
directed  his  brokers  in  Troy  to  sell  300  The  court  held,  assuming  the  order  to 
shares  of  Manhattan  Consolidated  sell  to  have  been  peremptory,  that  the 
stock  for  $111  per  share,  and  the  shares  defendants  were  l>ound  to  sell  when 
could  then  and  up  to  the  20th  have  the  price  of  the  gold  reached  217,  and 
been  sold  for  that  price,  when  they  fell  that  the  plaintiff  was  entitled  to  re- 
in the  market  and  did  not  sell  lor  as  cover  the  actual  loss  sustained  by  him 
much  until  October.  His  brokers  in  by  reason  of  the  neglect  to  obey  such 
Troy  neglected  to  obey  the  order,  and  order,  and  that  the  defendants  were 
did  not  notify  him  of  their  neglect  un-  not  to  be  charged  with  any  loss  from 
til  the  29th  of  August.  They  subse-  their  neglect  to  sell  at  a  price  above 
quently  sold   100   of    the    Manhattan  the  limit. 

shares  for  $109.75  each  and  kept  on  In  Porter  r.  Wormser,  94  N..Y.  431, 

hand  500  shares.     In  October  the  firm  it  appears  that  the  defendants  were 

of  Troy  brokers  made  a  general  assign-  carrying  $1,000,000  of   United   States 
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6.  Broker's  Bight  to  Close  the  Transaction — a.  After  a  Rea- 
sonable Time. — As  the  client  has  the  right  to  pay  the  bro- 
ker's commissions  and  advances  and  demand  the  possession  of  the 
stock,  so  the  broker,  in  the  absence  of  an  express  agreement,  has 
the  reciprocal  right,  after  carrying  the  stock  a  reasonable  time,  to 
tender  the  certificates,  or  other  securities,  to  his  client,  and  de- 
mand payment  therefor,  together  with  his  commissions.  If  the 
client  fails  to  take  up  and  pay  for  the  stock,  the  broker  may  sell 
it  to  satisfy  his  lien,  after  giving  due  notice  of  the  time  and  place 
of  sale ;  ^  and  if  such  sale  is  honestly  and  fairly  made,  and  the 
proceeds  of  the  stock  are  insufficient  to  reimburse  him,  he  may 
recover  the  amount  of  the  deficiency  from  his  client.*  He  is  not 
bound,  however,  to  rely  upon  his  lien  on  the  stock,  but  may  hold 

four  per  cent,  bonds  for  the  plaintiff.  Am.  Rep.  125,  In  the  New  Tork 
In  June,  1869,  he  gave  them  a  stop  case,  the  court  said:  ^*  Under  this 
order  to  sell  $500,000  at  100^  and  agreement  the  defendants  were  not 
$500,000  at  100%,  On  August  13th  obliged  to  carry  the  stock  indefinitely, 
the  bonds  sold  at  the  Stock  Exchange  Whenever  they  desired  to  close  the 
at  loi  **flat,*'  that  is,  carrying  the  ac-  transaction  in  reference  to  any  stocks, 
crued  interest  from  July  ist.  There-  it  was  their  duty  to  tender  the  certifi- 
upon  defendants  sold  $200,000  at  that  cates  thereof  to  the  plaintiff  and  de- 
price  on  plaintiff^s  account;  the  ac-  mand  payment  for  them;  then  if  with- 
crued  interest  at  that  time  was  less  in  a  reasonable  time  she  did  not  take 
than  one-half  per  cent.  The  next  and  pay  for  the  stocks,  they  had  a  right 
day  the  bonds  sold  at  100^,  and  de-  to  sell  them  to  satisfv  their  lien,  after 
fendants  sold  $300,000  at  loi  and  giving  her  notice  of  the  time  and  place 
100%,  and  on  August  15th  they  sold  of  sale." 

$500,000  at  100%,  the  lowest  price  for  2.  In  Rosenstock  v.  Tormey,  32  Md. 

that  day.    The  losses  on  the  transac-  169;  3  Am.  Rep.  125,  it  appeared  that 

tion  were   charged    to   the  plaintiff's  a  stock- broker  of  Baltimore   was  or- 

account.     In  an  action  to  open  and  re-  dered  by  his  clients  to  buy  100  shares 

view  the  account,  it  was  held  that  the  of   railroad   stock.     According  to  the 

first    limit    of    the    stop    order    was  custom   of  the  trade   he  wrote  to  his 

reached   and  the  sale  was  authorized  correspondents  in  New  York  city  di- 

after  July  ist,  when  bonds  of  the  de-  recting  them  to  purchase,  and  they  ac- 

scription  of  those  in  question  had  sold  cordingly   bought  and  were  paid    by 

in  the  market  for  a  flat  price,  which,  the    Baltimore     broker.     The    clients 

after  deducting  therefrom  the  accrued  failed   to  pay  for  the  stock,  and  after 

interest  from   that  date,  would  leave  notice  to  them  and  in  accordance  with 

1003^ ;    that  as   the   decline  had   not  the  customs  of  the  business,  the  Balti* 

reached    that    point    when    the    first  more  broker  directed  his  correspond- 

sale  was   made,   it  was  unauthorized,  ents  to  make  sale  thereof  in  New  York, 

and  the  plaintiff  was  entitled  to  dam-  which   was  accordingly  done.     There 

ages.  was  a  loss  from  the  transaction,  and 

In    Wronkow  v.   Clews,  52  N.   Y.  the   Baltimore  broker  sued  his  clients 

Super.    Ct.   176,   a   "stop    order,"   in  for   the    difference.     He  failed  in  his 

transactions,  such  as  those  under  con-  action,    and   upon   appeal,   the  court, 

sideration,  was  thus  defined:     '*  It  is  after  reviewing  the  facts,  said  :  "  Hav- 

agreed  that  usually  a  stop  order  signi-  ing  thus  made  the  purchase  and   ex- 

fies  that  the  broker  has  received  and  is  pended   the   money,  it   was   his   duty 

bound  to  obey  a  direction  of  his  prin-  to    notify  his   principals  of    the    fact 

cipal  to  sell  at  a  price  described  when  and  request  them  to  receive  the  stock 

that  price  is  reached   in  the   market,  and   pay  him  the  price   he  had   paid 

A  stop  order  may,  however,  describe  for  it  with  the  usual  and   reasonable 

the  price  by  referring  to  contingencies  commissions    for     making    the    pur- 

and  conditions.''  chase.     At  the  time  of   this  notice  he 

1.  Stenton  v.  Jerome,  54  N.  Y.  480;  must  show  that  he  was  in  condition  to 

Rosenstock  v,  Tormey,  32  Md.  169 ;  3  deliver  or  transfer  the  stock  by  having 
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his  client  personally  responsible  for  the  full  amount  due  him, 
including  commissions.* 

6.  Upon  Bankruptcy  or  Death  of  the  Client.— Where  a 
broker  is  carrying  stock  on  a  margin  for  his  client,  and  the  latter  be- 
comes a  bankrupt,  or  makes  an  assignment  for  the  benefit  of  his 
creditors,  it  is  usual  for  the  broker  to  sell  the  stock  so  carried 
and  credit  the  proceeds  to  the  bankrupt  or  insolvent  estate.* 
And  it  has  been  held  that  if  the  broker  continues  to  hold  the 
stock  for  an  unreasonable  length  of  time  and  then  sells  at  a  sacri- 
fice, without  the  consent  of  thje  assignee  or  bankruptcy  court, 
and  without  notice  to  any  one,  the  insolvent  estate  will  not  be 
chargeable  with  the  loss.'  And  in  England^  where  the  stock  is 
carried  for  the  client  until  a  day  certain  called  the  settling  day, 
the  broker  may,  in  case  of  the  death,  insolvency,  or  bankruptcy 
of  the  client,  summarily  close  the  account.  Under  such  circum- 
stances the  broker  may  enforce  his  claim  against  the  client's 
estate  for  any  balance  that  may  be  due  him  on  the  account, 
which   balance   is  subject  to  deduction  for  any  loss  that  may 

the  certificates  or  other  property  in-  claimed  to  be  due  them  on  their  pur- 
dicia  of  title  actually  in  hand,  or  in  the  chase  of  the  stock  for  him.  They  re- 
hands  of  his  New  York  agents,  ready  covered,  and  he  brought  a  writ  of 
to  be  delivered  or  transferred  to  the  error.  It  wag  contended  by  the  client 
defendants.  Upon  receiving  this  no-  that  the  broker  should  have  sold  all  the 
tice,  it  was  the  duty  of  the  defendants  stock  and  credited  him  with  the  pur- 
to  pay  for  and  receive  the  stock,  and  chase  price,  and  that  having  failed  to 
on  their  failure  to  do  so  the  plaintiff  do  so,  they  ought  not  to  recover  losses 
had,  in  our  judgment,  the  clear  right,  that  might  have  thereby  been  avoided, 
after  a  reasonable  time  and  after  giv-  The  appellate  court  said:  "Had  the 
ing  notice  to  that  effect  to  defendants,  plaintiffs  (brokers)  sold  without  giv- 
to  direct  it  to  be  sold  in  New  York,  ing  further  notice,  and  the  stock  had 
and,  upon  showing  by  legal  and  com-  afterward  gone  up,  they  would  have 
petent  proof  that  it  was  actually  sold  been  responsible  according  to  Diller 
by  his  agents,  either  at  public  sale  in  v.  Brubaker,  52  Pa.  St.  498;  91  Am. 
market  overt,  or  at  a  sale  publicly  and  Dec.  177.  It  is  nothing  to  the  pur- 
fairly  made  at  fhe  Stock  Exchange  or  pose  that  they  did  sell  the  St.  Nicho- 
stock  board,  or  a  broker's  board  where  las.  They  assumed  the  risk,  but  had 
such  stocks  were  usually  sold,  at  its  a  right  not  to  do  so  as  to  the  Royal,  but 
fair  market  value  on  the  day  of  sale,  to  hold  it  until  they  should  receive 
he  is  entitled  to  recover  from  the  de-  orders  to  sell."  The  judgment  was 
fendants  the  amount,  if  any,  of  the  re-  accordingly  affirmed, 
suiting  loss."  In  Wynkoop  x\  Seal,  64  Par.  St.  361, 

1.  Esser   xk   Linderman,  71  Pa.  St.  the  broker  bought  stock  for  his  princi- 

76;  Wynkoop  v.  Seal,  64  Pa.  St.  361.  pal  and  paid  his  own    money  for   it. 

See  Merwin  v.  Hamilton,  6  Duer  (N.  He  notified  his  principal  of  the  pur- 

Y.)  244;  Genin  v.  Isaacson,  6  N.  Y.  chase  and    frequently   asked   him   to 

Leg.  Obs.  213.  take   and   pay   lor  it.     The   principal 

In  Esser  r.  Linderman,  71  Pa.  St.  never  called  for  the  stock  or  tendered 
76,  Esser  employed  brokers  to  buy  payment  for  the  same,  and  the  broker 
stock  and  carry  it.  The  client  was  brought  his  action  of  assumpsit  to  re- 
asked  to  increase  his  margin  or  take  cover  the  price  paid  for  the  stock, 
up  the  stock.  He  did  neither,  and  the  The  broker  recovered  and  upon  error 
brokers  sold  a  portion  of  the  stock,  the  judgment  was  affirmed, 
and  the  rest  remained  with  them  until  2.  See  statement  of  facts  in  Allen  v, 
it  became  worthless.  They  brought  McConihe,  124  N.  Y.  342. 
nn  action  of  assumpsit  against  him  3.  /»  re  Daniels,  i3Nat.  Bankr.  Reg. 
to   recover  the   balance    which    they  46. 
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have  resulted  from  his  selling  the  stock  before  the  next  settling 
day.* 

IV.  Sale  of  8tock--1.  For  Immediate  Delivery. — Where  the 
principal  employs  the  broker  to  sell  stock  which  the  principal 
owns  and  is  prepared  to  deliver,  the  broker,  in  the  United 
States,  usually  receives  the  certificates  or  other  securities  from 
his  principal,  and,  after  selling  them,  delivers  them  to  the  pur- 
chaser's broker  and  receives  the  purchase  price  on  behalf  of  his 
own  principal ;  although  it  has  been  held  in  England  that  it  is  no 
part  of  his  duty  as  a  broker  to  do  so.*  In  the  absence  of  special 
instructions,  he  may  sell  in  the  usual  and  ordinary  way,*  but  not, 
without  special  authority,  upon  credit,  even  with  a  view  to  the 
benefit  of  his  principal.*  In  this  connection,  the  customary 
methods  of  dealing  on  the  Stock  Exchange  must  be  kept  in  view. 
In  England  ther^  are  two  methods  of  dealing,  namely,  "for  money" 
and  **  for  the  account."  The  former  is  a  contract  for  immediate 
execution.  The  money  is  paid  down  and  the  stock  delivered  at 
once.  But  the  great  majority  of  bargains  on  the  Stock  Exchange 
are  made  for  a  certain  day  called  the  **  account  day,"  and  it  is 
not  expected  that  settlement  will  sooner  be  made.* 

1.  Lacey  v.  Hill,  L.  R.,  8  Ch.  921 ;  42  declares  to  sell  and  accepts  the  offer 
L.  J.,  Ch.  1&57;  29  L.  T.,  N.  S.  280;  21  of  the  jobber  to  buy  at  that  price; 
W.  R.  857;  Lacey  T'.  Hill,  L.  R.,  18  Eq.  thereupon  the  bargain,  -which  is  as 
182;  43  L.  J.,  Ch.  551 ;  30  L.  T.,  N.  S.  follows,  is  concluded  between  them: 
484;  22  W.  R.  586.  The   bargain   is  made    for  a    certain 

2.  Booth  ZK  Fielding,  x  W.  R.  245.  specified  day  which  is  known  on  the 

3.  Porter  v.  Wornjser,  94  N.  Y.  431 ;  Stock  Exchange  as  the  *  account  day,' 
Robinson  v.  Norris,  51  How.  Pr.  (N.  and  on  the  day  preceding  the  account 
Y.)  442 ;  Baker  z\  Drake,  66  N.  Y.  518 ;  day  (-which  latter  day  is  known  on  the 
23  Am.  Rep.  80.  See  also  Robinson  v.  Stock  Exchange  as  the  '  name  day ') 
Mollett,  L.  R.,7  H.L.  802;  Westropp  V.  the  jobber  is  bound  to  pass  to  the 
Solomon,  8  C.  B.  346;  65  E.  C.  L.  344 ;  broker  the  name  of  a  person  or  per- 
Young  V.  Cole,  3  Bing.  N.  Cas.  724 ;  sons,  as  the  case  may  be,  as  the  ulti- 
32  E.  C.  L.  302  ;  Child  i'.  Morley,  o  T.  mate  purchaser,  or  respective  pur- 
R.  610.  chasers,  of  said  shared.    But  the  jobber 

4.  Wiltshire  f.  Sims,  i  Campb.  258.  may  in  lieu  thereof  give  his  own  name 
See  also  Baring  v,  Corrie,  2  B.  &  to  the  broker  as  the  ultimate  purchaser 
Aid.  137 ;  State  v.  Delafield,  8  Paige  of  the  shares,  or,  in  the  event  of  his 
(N.  Y.)  527  ;  26  Wend.  (N.  Y.)  192.  having  had  no  dealing  with  the  shares 

6.  In  Maxted  v.  Paine,  L.  R.,  4  Exch.  subsequent  to  the  original  bargain, 
203,  the  hiethod  of  selling  stock  on  the  then  as  the  purchaser  of  the  shares,  in 
London  Stock  Exchange  is  set  out  as  which  latter  cases  he  is  bound  himself 
follows  :  '*  When  a  broker  is  in-  to  take  the  same.  This  name  is  passed 
structed  by  his  principal  to  sell  shares  upon  a  document  called  a  ticket.  The 
on  his  account,  he  goes  on  the  Stock  dealings  in  the  shares  after  the  con- 
Exchange  and  deals  with  either  a  job-  eluding  of  the  first  bargain  may  have 
ber  or  another  broker,  as  the  case  may  been  either  many  or  few ;  but  in  all 
be.  In  case  a  broker  deals  with  a  job-  cases  the  ticket  is  indorsed,  either  in 
ber,  he  asks  the  jobber  for  the  price  pencil  or  ink,  with  the  names  of 
of  a  particular  class  of  shares,  without  the  members  of  the  Stock  Exchange, 
saying  whether  he,  the  broker,  desires  w^hether  acting  as  principals  or  bro- 
to  sell  or  buy.  The  jobber  then  names  kers,  through  whose  hands  the  ticket 
two  prices  to  the  broker,  the  one  that  has  passed.  In  addition  to  his  obli- 
at  which  he  will  buy,  the  other  that  at  gation  to  give  the  name  or  names 
which  he  will  sell.  If  the  broker  be  aforesaid,  the  jobber  is  also  liable  to 
willing  to  sell  at  the  price  named  he  the  broker  for  the  price  of  the  shares 
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A  broker  employed  to  sell  stock  has  no  implied  authority  by 
reason  of  such  employment  to  make  an  express  warranty,  and  the 
principal  is  not  bound  thereby,  even  though,  in  ignorance  of  such 
warranty,  he  receives  arid  retains  the  purchase  price.*  But  there  is 
an  implied  condition  that  the  thing  delivered  shall  be  the  thing 
sold.  There  is  no  implied  warranty  that  the  thing  is  of  any  value, 
but  the  vendor  must  deliver  what  he  sells,  and  if  he  fails  to  do  so, 
the  selling  broker  may  reimburse  the  purchaser,  and,  if  the  pur- 
chase price  has  already  been  paid  over  to  his  principal,  may  re- 
cover it  back  * 

• 

as  agreed  upon,  and  the  broker  can  neither  expressly  authorized  nor  as- 
either  apply  for  the  price  to  the  job-  sented  to  the  contract,  his  act  in  receiv- 
bers,  or  can  apply  to  the  brokers  of  the  ing  the  proceeds  of  an  authorized  sale 
ultimate  purchaser  for  the  amount  of  of  his  own  property  estopped  his  ex- 
the  purchase  money  which  he  is  to  ecutor  from  denymg  the  collateral 
pay  for  the  shares,  looking  to  the  job-  agreement  unlawfully  entered  into  by 
ber  for  the  difference,  if  any.  But  the  another  in  his  name.  The  court  of  ap- 
usual  practice  is  to  make  application  peals  said  :  **  We  think  this  view  can- 
in  the  first  instance  to  the  broker  of  not  be  maintained.  It  is  founded  on 
the  ultimate  purchaser,  and  whose  a  misapprehension  of  the  principles 
name  appears  on  the  ticket  as  the  per-  settled  by  a  series  of  decisions  in  a 
son  to  pay.  In  the  event  of  the  jobber  class  of  cases  to  which  this  does  not 
failing  to  give  a  name  by  two  o'clock  belong.  When  a  party  claims,  receives 
on  the  name  day,  the  broker  has  the  and  retains  the  property  of  another, 
right  after  the  lapse  of  an  hour  to  sell  knowing  that  it  was  obtained  through 
out  the  shares  as  against  him  by  auc-  an  unauthorized  use  of  his  name,  it  is 
tion  on  the  Stock  Exchange  through  a  ratification  of  the  assumed  agency 
the  medium  of  another  broker  who  is,  which  evinces  his  assent  to  the  con- 
however,  in  most  instances  the  secre-  tract  or  the  wrong.  The  courts,  how- 
tary  or  clerk  of  the  Stock  Exchange;  ever,  have  been  careful  in  the  leading 
the  jobber  then  becomes  liable  to  the  cases  of  that  class  to  note  as  the  pre- 
broker  for  the  difference,  if  any,  be-  else  ground  of  legal  liability  the  knowl- 
tween  the  price  at  which  the  shares  edge  of  the  facts  by  the  party  appro - 
are  so  sold  and  the  price  originally  priating  the  benefit.''  The  judgment 
bargained  for  between  the  broker  was  accordingly  reversed  and  a  new 
and  jobber.     At  any  time  before  the  trial  ordered. 

transfer  of  the  shares   has  been  ex-        2.  In  Young  v.  Cole,  3  Bing.  N.  Cas. 

ecuted  by  the  seller  the  broker  may  724;  33  E.  C.  L.  302,  it  appeared  that 

object  to  any  name  or  names  given  the  plaintiff,  a  stock-broker,  was  em- 

by   the  jobber,   and   in  the    event  of  ployed  by  the  defendant  to  sell  for  him 

the  jobber  and  broker  failing  to  agree,  four  Guatemala  bonds.    The  plaintiff 

the  broker  may  appeal  to  the  commit-  sold  them,  and  after  they  had  been  in 

tee  of   the  Stock  Exchange,  who  on  the  hands  of  the  purchaser  two  days 

such  appeal  have  the  power  to  require  they  were  discovered  to  be  not  market- 

the  jobber  to  give  the  broker  a  better  able,    whereupon    the    plaintiff    took 

name,  in  case  they  consider  the  broker  them  back  and  reimbursed  the   pur- 

to  be  thereunto  entitled."  chaser.     He    had    before    doing   ttiis 

1.  In  Smith  v.  Tracy,  36  N.  Y.  79,  turned  over  the  purchase  price  of  the 

an  agent  employed  to  sell  bank  stock  bonds  to  his  principal,  and  he  brought 

made  a  warranty  of  the   same.     His  this  action  against  his   principal   for 

principal,  in  ignorance  of  such  war-  money  paid  to  his  use.    Tindal,   C.  J.^ 

ranty,  received  and  retained  the  pur-  said :     ^  It  appears  to  me  that  the  sum 

chase  price  of  the  stock.    The  vendee  for  which  the  verdict  has  been  given  is 

of  the  stock  sued  the  vendor's  personal  properly  called  money  received  by  the 

representative  to  recover  the  purchase  defendant  to  the  use  of  the  plaintiff, 

price,  and  had  judgment  in  the  court  The  money  which  the  plaintiff  deliv- 

below,  on  the  ground  that  the  warranty  ered  to  the  defendant   was  his  own 

was  within  the  scope  of  the  agent's  au-  money,  for  he  had  sold  the  bonds  as  a 

thority,  and  that  though  the  testator  principal  to  Briant,  and  was  subject  to 
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Where  a  broker  has  sold  stock  in  obedience  to  the  instructions 
of  his  customer,  and  the  latter  refuses  or  fails  to  deliver  the  same, 
he  will  be  liable  to  the  broker  for  any  losses  he  may  sustain  by 
reason  of  his  inability  to  complete  the  contract.^ 

2.  "Short  Sales" — a.  In  General.  —  When  the  customer, 
through  the  agency  of  his  broker,  sells  stocks  which  he  does  not 
own  and  is  not  prepared  to  deliver,  the  transaction  is  called  a 

all  the  responsibilities  of  a  principal,  sell  250  shares,  meaning  50.  The 
He  delivered  the  money  to  the  defend-  brokers  contracted  with  another  bro- 
ant  on  an  understanding  that  the  bonds  ker  on  the  Stock  Exchange  for  the 
he  had  received  from  the  defendant  sale.  The ,  shareholder  on  the  next 
were  real  Guatemala  bonds,  such  as  day  informed  his  brokers  of  the  mis- 
were  salable  on  the  Stock  Exchange.  It  take  and  asked  them  if  the  contract 
seems,  therefore,  that  the  considera-  could  not  be  made  void.  The  brokers 
tion  on  which  the  plaintiff  paid  his  answered  that  it  could  not,  and  the 
money  has  failed  as  completely  as  if  shareholder  left  the  matter  in  their 
the  defendant  had  contracted  to  sell  hands.  The  selling  brokers  applied  to 
foreign  gold  coin  and  had  handed  over  the  purchasing  broker  the  next  day  to 
counters  instead.  It  is  not  a  ques-  cancel  the  bargain,  informing  him  of 
tion  of  warranty,  but  whether  the  de-  the  mistake,  but  he  declined,  saying  it 
fendant  has  not  delivered  something  was  too  late.  The  selling  brokers  be- 
which,  though  resembling  the  ar-  ing  unable  to  complete  the  contract 
tide  contracted  to  be  sold,  is  of  no  the  purchasing  broker  bought  the 
value.*'  shares  on  the  best  terms  in  his  power, 

In  Westropp  v.  Solomon,  8  C.  B.  and  there  was  a  loss  from  the  trane- 
345;  65  E.  C.  L.  345,  it  appeared  that  the  action.  The  selling  brokers  paid  this, 
defendant  had  employed  a  stock-bro-  and  brought  their  action  against  the 
ker,  a  member  of  the  London  Stock  customer  to  recover  the  amount,  to- 
Exchange,  to  sell  for  him  certain  docu-  gether  with  their  brokerage.  It  was 
ments  which  purported  to  be  scrip  held  that  for  the  difference  so  ad- 
or  certificates,  each  for  fifty  shares  in  vanced  the  shareholder  was  liable  to 
a  projected  railroad  company.  The  the  brokers  in  assumpsit  for  money 
broker  sold  these  certificates  and  hand-  paid. 

ed  over  the  proceeds  to  his  principal.        In  Sistare  v.  Best,  88  N.  Y.  537,  af- 

The   certificates    being    subsequently  firming  xd  Hun  (N.  Y.)  611,  it  ap- 

found  to   be  forged,   the  broker   was  pears  that  a  savings  bank  authorized 

called   upon  and  obliged    under   the  its  president  to  sell  a  number  of  shares 

rules  of  the  Stock  Exchange  to  pay  the  of   stock  held  by  it  as  security  for  a 

purchaser  a  certain  agreed  value  as  for  loan.     In   accordance  with  such  au- 

genuine  certificates  of  that  company,  thority    the     president    employed    a 

which  considerably  exceeded  the  price  broker  to  sell  the  same.    The  broker, 

at  which  he  had  sold  the  spurious  cer-  pursuant  to  this  authority,  sold  at  the 

tificates.    The  broker  brought  his  ac-  price    mentioned,     and    immediately 

tion  against  the  principal  to  recover  notified  the    president  of  the    bank, 

the  sum  so  paid  to  the  purchaser.    The  who,    however,   before  this,   had  sold 

declaration  contained  a  special  count  the    shares     without     notifying    the 

averring  a  promise   by  the  principal  broker    or     revoking    his    authority, 

that  the  certificates  were  genuine,  and  The  president  of  the  bank  declined  to 

a  count  for  money   paid.     Upon  the  furnish  the  stock  to  meet  the  broker's 

latter  count  the  court  held  that  he  was  contract,  and  the  stock  was  thereupon 

entitled  to  recover  the  amount  actually  bought    in    under  the    rules    of  the 

paid  by  him  to  the  principal,  but  that  Stock  Exchange,and  the  selling  broker 

he  was  not  entitled  to  recover  upon  paid  the  difference  between  the  price 

the  special  count,  there  being  no  prom-  paid  and  what  he  was  to  receive.     He 

ise,  express  or  implied,   that  the  cer-  brought  an    action   again8t  the  bank 

tificates  were  genuine.  for  this  difference,  and   it   was  held 

1.   In  Sutton  V.  Tatham,   10  Ad.  &  that  the   private  sale  of  the  stock  by 

El.  27 ;   37  E.  C.  L.  25,  it  appears  that  which  it  was  disabled  from  furnishing 

a   person    employed    brokers    to   sell  the  stock  to  meet  the  sale  made  by  the 

shares,  directing  them  by  mistake  to  plaintiff  was  no  defense  to  the  action* 
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"  short  sale.*'  In  such  cases  it  is  not  pretended  that  the  customer 
has  any  of  the  stock  which  he  orders  sold.  He  sells  with  a  view 
of  purchasing  at  a  future  time  and  at  a  lower  price  to  complete 
his  contract.  If  the  contract  is  made  for  future  delivery,  that  is, 
"  seller's  option  *'  or  "  buyer's  option,"  as  the  case  may  be,  then 
it  is  not  necessary  for  the  vendor  to  deliver  the  stock  until  the 
expiration  of  the  option  or  until  the  buyer  calls  for  it.  But  if  the 
sale  is  made  in  the  regular  way,  in  which  case  the  stock  is  deliver- 
able the  next  day,  the  stock  must  be  temporarily  procured  by  the 
vendor  for  delivery  to  the  vendee.  The  customer  does  not  him- 
self so  procure  the  stock.  He  deposits  margins  with  his  broker 
who  borrows  the  stock  for  delivery  to  the  vendee.  It  is  a  part  of 
the  agreement  that  the  broker  shall  carry  the  stock  for  a  reason- 
able time,  if  the  margins  are  kept  good.  The  transaction  having 
reached  this  point,  the  customer  bides  his  time  for  a  fall  in  prices, 
that  he  may  buy  in  stock  at  a  lower  figure  to  replace  that  bor- 
rowed, and  thus  make  a  profit.  He  is  called  a  "  bear."  ^  A  bro- 
ker, who  has  thus  sold  stock  "  short "  for  his  customer,  usually 
borrows  the  requisite  number  of  shares  from  some  other  broker 
who  has  the  stock  to  lend,  and  pays  him  the  market  price  for 
them.  Although  this  transaction  has  every  appearance  of  a  sale, 
it  is  treated  by  the  brokers  as  a  loan  and  is  so  registered  on  their 
books  ;  and  if  the  stock  so  borrowed  fluctuates  in  price,  they  put 
up  inargins  to  protect  one  another  against  losses  until  it  is  re- 
turned.* Sometimes  a  broker  who  is  short  of  stock  for  one  client 
borrows  that  of  another,  and,  in  that  event,  no  one  except  the 
client  from  whom  he  borrows  may  question  his  right  to  do  so.^ 


and  hence  the  plaintiff  was  entitled  to  shares,   and   the  defendants   standing 

recover  the  amount  of  the  loss  so  sus-  responsible    to    their     customer    for 

tained  by  him.    See   also   Bajliffe  v.  the  plaintiff  instead  of  for  Browncll. 

Butterworth,    i    Exch.     425 ;    1 1    Jur.  Whether  or  not  the  defendants  were 

1019;  17  L.  J.  Exch.  78.  authorized  thus  to  employ  the  stock  of 

1.  Knowlton  v.  Fitch,  52  N.  Y.288;  their  customer  depends  upon  the  ar- 
White  V.  Smith,  54  N.  Y.  522;  Hess  v.  rangements  between  them,  which  do 
Rail,  95  N.  Y.  3^9;  Rogers  v,  Wiley  not  appear  in  the  evidence.  In  the 
131  N.  Y.  527;  Smith  v.  Bouvier,  70  absence  of  any  evidence,  it  is  not  to  be 
Pa.  St.  325 ;  Maxton  v.  Gheen,  75  Pa.  presumed  that  the  defendants  were 
St  166.  acting    improperly    in    that    respect. 

2.  By-laws  of  New  York  Stock  Ex-  That  question  is  not  in  issue  in  this 
change.  case,  and  is  one  in  which  the  plaintiff 

3.  In  Knowlton  v.  Fitch,  52  N.  Y.  can  have  no  interest  or  concern.  The 
288,  it  appears  that  the  shares  were  shares  were  procured  on  the  responsi- 
borrowed  from  another  client  of  the  bility  of  his  brokers  for  his  benefit  and 
brokers.  The  court  said  :  *'  The  fact  used  in  his  business,  and  he  was  bound 
that  the  shares  thus  used  belonged  to  a  to  provide  for  replacing  them.  It  does 
customer  of  the  defendants  can  make  not  appear  that  vmy  advantage  could 
no  difference  to  the  plaintiff.  The  re-  accrue  to  the  defendants  from  the 
suit  of  the  transaction  was  to  leave  the  transaction  beyond  their  commissions, 
defendants  liable  to  their  customer  as  and.  so  far  as  the  plaintiff  is  con- 
before,  to  deliver  to  him  an  equal  num-  cerned,  it  is  immaterial  whether  the 
ber  of  shares  when  demanded,  the  defendants  borrowed  the  shares  from 
plaintiff  being  substituted  in  the  place  other  brokers  or  employed  the  shares 
of  Brownell   as  the  borrower  of  the  of  their  own  customer.*' 
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The  loan  amounts  in  substance  to  a  sale  of  the  stock  to  be  paid 
for  in  kind,  and  the  title  vests  in  the  borrower.^ 

i.  When  Broker  May  Close  the  Transaction.— The  object 

of  a  speculation  of  this  character  is  to  remain  short  until  the  market 
price  shall  fall,  and  then  secure  as  profit  the  difference  between 
the  sum  for  which  the  borrowed  shares  were  sold  and  the  cost  of 
those  purchased  for  return  to  the  lender.  It  follows  that  it  is  a 
part  of  the  contract  of  employment  that  the  broker  should  carry 
the  stock  for  a  reasonable  time,  provided  his  customer  keeps  on 
deposit  a  sufficient  margin  to  protect  him  against  losses  occa- 
sioned by  an  advance  in  prices.*  This  being  done,  the  broker  has 
no  right  to  buy  in  shares  to  return  to  the  lenderwithout  notice  to 
his  client  or  an  instruction  from  him  to  do  so.* 

When  the  client  fails  to  keep  on  deposit  with  his  broker  a 
sufficient  margin  to  protect  the  latter,  or  lets  his  margin  fall  be- 
low that  agreed  to  be  kept  on  deposit,  the  broker  should  notify 
him  that  his  margin  is  impaired  and  demand  that  it  be  made 
good.  If,  after  such  notice  and  demand,  the  client  fails  to  make 
the  margin  good,  the  broker  may  buy  in  the  stock  at  the  market 
price  for  return  to  the  lender  and  charge  the  loss,  if  any,  to  his 
client,*  unless  he  has  conducted  the  transaction  in  such  a  manner 

1.  In  Dykers  v.  Allen,  7    Hill  (N.Y.)  margin  placed  in  his  hands  as  security 

497;  42  Am.  Dec.  87,  Walworth,  Ch.,  against  loss   by  any  advance  in   the 

said  :     **  There  is  no  doubt  that  upon  market.     I  am  of  opinion  that  when  a 

an  ordinary  loan  of  one  hundred  shares  broker  agrees  for  a  commission  to  be 

of  the  stocK  of  a  particular  corporation,  paid  to  him  and  upon  the  deposit  with 

or  of  other  stock  of  the   like  nature,  him  of  the  margin  agreed  on,  to  make 

where  one  share  of  the  stock  is  just  as  a  short  sale  for  a  customer,  it  is  part  of 

good  as  another,  it  would  only  be  nee-  the  bargain  that  the  broker  shall  carry 

essary  to  return  the  amount  of  stock  the  stock  for  a  reasonable  time,  for  in 

in  kind.    The  loan  in  such  a  case  is  in  no  other  way  can  the  object  of  the 

substance  a  sale  to  be  repaid  in  kind  and  parties  be  effectuated.     A  short  sale 

quantity,  and  the  title  to  the  fungibles  to   be  covered    immediately    without 

loaned  is  immediately  transferred  to  waiting  for  any  decline  in  the  market 

the  borrower;  whereas  upon  the  loan  would  be  a  very  idle  transaction." 

of  specific   articles  to  be  returned  in  3.  In  White  v.  Smith,  54  N.  Y.  522, 

specie,  the  title  remains  in  the  lender,  Earl,  J.,  said :  "  The  broker  has  not  a 

and   the  borrower  is  only  entitled  to  right,  unless  it  be  specially  conferred 

the  temporary  use  thereof ;"  c/7/«^  3  upon  him,  to  buy  in  the  stock,  cover 

Erskine's  Inst.,  tit.  i,  §  18.  the  sale,  and  thus  close  the  transaction, 

3.  Knowlton  v.  Fitch,  52  N.  Y.  288;  without  some   notice   to,  or  direction 

White  V.  Smith,  54  N.  Y.  522;    Hess  from,  his  customer.     He  is  the  agent 

V.  Rau,95  N.  Y.  359;  Rogers  v.  Wiley,  of  his  customer,  and  must  obey  his  or- 

131  N.  Y.  527.  ders  both  in  making  the  sale  and  in 

In  White  v.  Smith,  54  N.  Y.  522,  covering  it.    If  he  acts  without  orders, 

Earl,   J.,  said :    *'  Every  short  sale  is  or  against  the  orders  of  his  principal, 

made  by  the  seller  with  the  contem-  he  commits  a  breach  of  duty  and  be- 

plation  of  covering  it  when  the  mar-  comes   liable  like  any  agent  for  any 

kets  shall  have  declined,  and  for  the  loss  he  may  thus  occasion  his  prin- 

purpose  of  making  a  profit  by  the  de-  cipal." 

cline.     I  believe  in  such  case,  until  the  4.  In  Knowlton  v.  Fitch,  52  N.  Y. 

stock  is  bought  in  and  the  short  sale  288,  reversing  48  Barb.  (N.  Y.)  593, 

covered,  the  broker  is  said  to  carry  the  the     plaintiff    employed     defendants, 

stock  for  his  principal ;  and  while  he  stock-brokers,  to  operate  for  him  in 

carries  it  he  generally  relies  upon  the  stocks.      All    the    transactions   were 
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as  to  lose  his  right  to  demand  further  margins.*  In  such  trans- 
actions the  agency  of  the  broker  is  coupled  with  an  interest  and 
is  not  revoked  by  the  death  of  the  client.  It  follows  that  he  is 
not  bound  to  close  the  transaction  upon  his  client's  death  but 
may  continue  the  same  until  the  appointment  and  qualification  of 
the  personal  representative  who  may  thereafter  receive  notices 
and  give  directions  as  to  the  conduct  of  the  transaction.* 

'*  short  sales,*'  defendants'  selling  deliv-  suiting  from  the  purchase  to  cover  the 

erable    the   next  day   and   borrowing  short  sale. 

stock  to  deliver  until  plaintiff  directed  1.  In  Rogers  v.  Wiley,  131  N.  Y. 
a  purchase  to  replace  it.  At  the  close  527,  the  defendants,  who  were  stock- 
of  the  transactions,  defendants  had  to  brokers,  sold  shares  of  stock  short  for 
the  order  of  the  plaintiff  $1,249.19.  the  plaintiff  under  an  agreement  which 
He  then  ordered  the  sale  of  one  hun-  required  plaintiff  to  keep  on  deposit  a 
dred  shares  of  Michigan  Southern,  margin  to  protect  the  brokers,  defend- 
Defendants  sold  accordingly  and  bor-  ants  to  give  reasonable  notice  of  want 
rowed  the  stock  for  delivery.  The  of  sufficient  margin  and  of  their  inten- 
stock  rose  so  as  to  exhaust  the  margin,  tion  to  buy  in  if  the  requisite  margin 
and  the  defendants  notified  the  plain-  was  not  made  good.  The  stock  ad- 
tiff  to  furnish  more.  Upon  his  failure  vanced  and  the  plaintiff  in  various 
to  comply  they  bought  in  to  replace  interviews  informed  the  defendants 
the  borrowed  stock.  He  then  sought  that  he  had  concluded  to  close  his  short 
to  repudiate  the  latter  transaction,  and  account  and  go  long  on  the  stock,  but 
brought  his  action  to  recover  the  was  dissuaded  therefrom  by  them, 
money  due  him  on  the  former  trans-  They  finally  agreed  that  if  tne  stock 
actions.  He  had  judgment  in  the  went  up  to  a  price  specified,  which 
court  below,  but  upon  appeal  the  judg-  would  have  exhausted  the  margin,  they 
ment  was  reversed  and  a  new  trial  would  not  close  plaintiff  out  but  would 
ordered.  The  court  said  :  *'We  think  carry  the  stock  for  him  until  he  could 
it  was  clearly  established  by  the  evi-  get  out  all  right.  The  plaintiff  there- 
dence  that  the  defendants  had  fur-  upon  consented  to  leave  the  matter  as 
nished  the  shares  for  plaintiff  in  car-  it  was.  The  stock  continued  to  advance; 
rying  out  his  order  of  the  5th  of  but  did  not  go  above  the  price  named. 
c5ctober,  and  that  when  the  plaintiff  The  defendants  bought  in  at  a  price 
failed  to  keep  his  margin  good,  they  which  almost  exhausted  the  margin 
had  the  right  to  buy  in  shares  to  re-  without  notice  to  the  plaintiff.  Upon 
place  those  so  furnished,  and  that  receiving  notice  of  the  purchase  he 
such  purchase  was  in  legal  effect  for  repudiated  it.  The  market  subse- 
account  of  the  plaintiff.'*  quently  declined  and  the  plaintiff  di- 
In  Appleman  v.  Fisher,  34  Md.  540,  rected  the  defendants  to  buy  to  cover 
it  appears  that  brokers  were  instructed  the  short  sale.  This  they  declined  to> 
by  their  client  to  sell  $100,000  gold  do.  In  an  action  to  recover  damages, 
"short"  at  $1.31.  The  brokers  ac-  it  was  held  that  the  defendant's  prom- 
cordingly  sold  at  the  price  named  and  ise  to  carry  the  stock  without  further 
credited  the  proceeds  to  their  client,  margin  gave  the  plaintiff  a  right  to 
whose  margin  subsequently  became  recover,  whether  considered  as  an 
impaired  owing  to  an  advance  in  the  agreement  with  sufficient  considera- 
price  of  gold,  when  they  notified  him  tion,  or  as  a  waiver  of  notice  to  furnish, 
of  the  fact  and  demanded  a  further  more  margin,  or  as  an  estoppel.  In; 
deposit.  He  failed  to  respond  to  the  either  case,  the  purchase  was  unau- 
demand,  and  the  brokers  bought  in  thorized  and  the  plaintiff  was  entitled 
gold  at  $1.35  to  cover  the  sale.  Gold  to  recover  the  difference  between  the 
subsequently  fell  to  $1.29  and  the  cli-  amount  paid  on  such  purchase  and 
ent  sought  to  repudiate  the  purchase,  what  the  stock  might  have  been  bought 
tendered  the  gold  to  his  brokers  and  for  when  the  plaintiff  gave  directions 
demanded  the  proceeds  of  the  "  short  to  purchase. 

sale"  at  $1.31,  after  which  he  brought  2.  In  Hess  v.  Rau,  95  N.  Y.  359,  it 

his  action   to  recover  the  sum.    The  appears  that  a  broker  had  sold  stock 

court  held  that  he  could  not  recover,  shortforacustomer,  and,  inaccordance- 

and  that  he  was  liable  for  the  loss  re-  with  the  usual  custom,  had  borrowed 

23  C.  of  L.— 46  721 


flftle  of  Stock.  STOCK-BROKERS.  Wbati  H\m. 

c.  Order  to  "  Buy  In  "  Stock— (i)  In  General-^Whcn  the 
client  instructs  his  broker  to  buy  in  stock  and  return  it  to  the 
lender,  the  brpker  is  bound  to  do  so  or  become  liable  for  such  dam- 
ages as  result  from  his  neglect  or  refusal  to  obey  instructions.*  On 
the  other  hand,  if  he  does  buy  in  the  stock  in  obedience  to  his 
client's  instructions  and  is  obliged  by  reason  of  an  advance  in 
prices  to  pay  more  for  it  than  he  realized  from  the  sale  of  the 
borrowed  stock,  his  client  is  bound  to  reimburse  him  to  the 
extent  of  such  loss.* 

the  stock  to  deliver  it,  becoming  himself  ately  after  Rau's  death.     But  if  this 

obliged  to  return  the  borrowed  stock,  course  had  been  taken  and  the  market 

and  borrowing  from  time  to  time  as  had  gone  the  other  way,  the  plainttfTs 

required  to  replace  the  stock  previously  would  then  have  been  called  upon  to 

borrowed.     But  while  the  transaction  justify  the  transaction.     We  think  the 

w^as  so  kept  alive  the  customer  died,  plaintiffs    were    not    bound    to   place 

The  brokers  continued  the  transaction  themselves  in  this  dilemma,  but  were 

until  the  appointment  of  the  executrix  authorized,  acting  in   good   faith,   to 

of  their  client's  estate,  after  which  they  maintain  the  existing  situation  until  a 

notified  her  to  furnish  additional  mar-  representative  of  the  estate  should  be 

fjin,  and  that   in   default  of   so  doing  appointed/' 

they  would  buy  in  stocks  on  her  ac-  1.  In  White  v.  Smith,  54  N.  Y.  522, 

count.    The  margin  was  not  furnished,  it  appears  that  on  October  18th,  de- 

and  the  brokers  bought  in  the  stocks  fendants,  stock-brokers,  on   plaintiff's 

at  a  loss  on  the  transaction  of  more  order,  sold  300  shares  of  stock  short  at 

than  $9,000.     They  brought  an  action  186.     On  November  ist,  without  plain - 

to  recover  the  same,  and  it  was  con-  tiff's  order  or  knowledge,  they  bought 

tended  by  defendant  that  the  death  of  in  stock  to  cover  the  sale.     On  No- 

the  client  revoked  the  agency  and  that  vember  2d,  the  stock  having  declined 

the   brokers   should   have    closed  the  to  iSoJ^,  the  plaintiif  ordered  defend- 

transaction  at  once.     The  court  said :  ants  to  cover  the  sale ;  which  they  re- 

**  But  the  rule  that  the  death  of  the  fused  to  do.    The  plaintiff  repudiated 

principal  revokes  the  authority  of  an  the  purchase  made  by  defendants  and 

agent   has    a    well    settled   exception  sued  them  for  the  amount  of  profits 

when  the  agency  is  coupled  with  an  he    would    have    made    if    they    had 

interest.     (Hunt    v.     Rousmanier,    8  obeyed  his   orders.     It  was  held  that 

Wheat.  (U.   S.)   174.)     The   death   of  he  was  entitled  to  recover.     The  court 

Rau  left  the  plaintiffs  in  the  position  said  :  "It  is  quite  clear  that  the  plain- 

they  had  previously  occupied  of  being  tiff  was  entitled  to  recover  something, 

borrowers  of  stocks   to   be   delivered  and  the  next  inquiry  is,  How   much.^ 

with   a  personal    liability  to   replace  If  the  defendants    had    not  disabled 

them  when  called  for  by  the  lenders,  themselves    from    obeying    the  order 

This  obligation  was  not  and  could  not  and  had  obeyed  it,  the  plaintiff  would 

be  terminated  by   Rau's  death.     The  have  made  the  precise  sum  which  the 

estate  of  Rau,  on  the  other  hand,  was  jury  awarded  him.     The  loss  of  this 

bound  to  indemnify  the  plaintiffs  for  profit  was   the   direct  and  proximate 

any  loss  they  might  sustain  in  closing  consequence  of  the  defendants'  breach 

out  the  transaction,  or,  as  the  phrase  is,  of  duty  to  the  plaintiff,  and  I  know  of 

•covering  the  sale.*   Until  the  appoint-  no  rule  of  law  that  was  violated  by  the 

ment  of  a  representative  of  Rau's  es-  measure  of  damages  adopted." 

tate,  there  was  no  one  on  whom  the  2.  In  Smith  v.  Bouvier,   70  Pa.  St. 

plaintiffs  could  call  for  additional  mar-  325,  it  appears  that  one   Kames,  not 

gin,  or  to  close  the  transactions,  and  owning  stock,  employed  a  broker  to 

no  one  to  give  directions  in  its  behalf,  sell  stock  for  him  at  a  named  price,  to 

The  result  of  continuing  the  transac-  be  delivered  at  a  particular  day.    The 

tions  might  be  favorable  or  unfavora-  stock  was  sold  and  at  the  time  of  de- 

ble,  but  which  could  not  be  foreseen,  livery    the    prices    having    risen,  •  the 

.     .     .     As  it  turned  out,  it  would  have  broker  borrowed  stocks  to   meet  the 

been  to  the  advantage  of  the  estate  if  engagements.     He   afterwards    under 

the  stock  had  been  bought  in  immedi-  instructions  from  Kames  bought  at  a 
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(2)  ^^Stop  Orders"  in  Short  Sales. — This  instruction  to  buy  in  may 
also  be  given  in  a  stop  order — that  is,  the  client  gives  the  broker 
instructions  to  buy  in  stock  and  cover  the  short  sale  when  the 
market  price  of  such  stock  reaches  a  certain  point.  If  the  order 
is  mandatory  and  leaves  nothing  to  the  discretion  of  the  broker, 
he  is  bound  to  obey  it  when  the  price  of  the  stock  reaches  the 
point  named  in  the  order.* 

d.  Legality  of  Short  Sales. — Short  sales  such  as  have  just 
been  described,  although  made  purely  for  purposes  of  speculation, 
are  real  transactions  ;  and,  in  the  absence  of  statutory  prohibition 
of  such  contracts,  rights  acquired  under  them  may  be  enforced  in 
courts  of  justice.*  It  was  once  thought  in  England  thzX,  an  exec- 
utory contract  for  the  sale  and  delivery  of  chattels  which  the 
seller  did  not  have  and  had  not  contracted  for,  but  intended  to 
buy  before  the  day  of  delivery,  was  invalid  as  a  mere  wager 
on  the  price  of  the  commodity ;  *  but  this  doctrine  has  been 
thoroughly  exploded.* 

higher  rate  to  replace  the  stock  bor-  In  Maxton  v.  Gheen,  75  Pa.  St,  166, 

rowed.     It  was  held  that  Karnes  was  the    same    question    was     before  the 

liable  to  the  broker  for  the  difference,  court,  and  Agnew,  C.  J.,  said  :     "  But 

1.  Smith  V.  Bouvier,  70  Pa.  St.  325.  here  the  stock  was  in  every  instance 

2.  See  cases  above  cited  on  Short  actually  sold  and  delivered,  and  the 
Sales,  transaction   carried   into  final   execu- 

In  Smith  v,  Bouvier,  70  Pa.  St.  325,  tion.    The    plaintiffs,    who  were  the 

the  legality  of  a  short  sale  of  stock  brokers    of  the  defendant,  were   not 

was  under  consideration,  and  the  court  even  aware  that  he  was  selling  short 

said:     "They  (plaintiffs  in  error)  in-  until  the  term  of  credit  was  expiring 

sisted  that  the  jury  should  have  been  and  he  bought  to  fill  his  sales.     It  will 

instructed  that  all  purchases  of  stocks  not  do  to  say  because  there  is  so  much 

with  a  view  to  resell  and  make  profit  gambling    in   stocks    that  every   sale 

on  their  rise,  or  contracts  to  furnish  short,  as  it  is  termed,   is  if  so  facto  a 

stocks    on   time,  should   be  declared  wager."     See  also  Porter  v,   Viets,  i 

gambling    contracts   and   illegal,   not  Biss.  (U.  S.)  177. 

only  between  the  buyer  and  seller,  but  3.  In  Bryan  v,  Lewis,  i  R.  &  M. 
as  to  the  brokers  or  agents  through  386,  Lord  Tenterden  held  that  if  goods 
whom  the  sales  and  purchases  had  be  sold  to  be  delivered  at  a  future  day, 
been  made.  This  would  make  a  great  and  the  seller  has  not  the  goods,  nor 
inroad  into  what  has  for  an  indefinite  any  contract  for  them,  nor  any  reason- 
period  been  regarded  as  a  legitimate  able  expectation  of  receiving  them  on 
business,  and  would  either  destroy  it  consignment,  but  intends  to  go  into 
altogether,  or,  if  continued,  put  the  the  market  and  buy  them,  it  is  not  a 
brokers  at  the  mercy  of  those  for  valid  contract  but  a  wager  on  the  price 
whom  they  transact  such  business,  of  the  commodity. 
Let  it  be  understood  that  a  broker  has  4.  The  doctrine  of  Bryan  v.  Lewis, 
no  power  to  recover  either  for  ad-  i  R.  &  M.  386,  was  questioned  in  the 
vances  or  commissions,  howeveu*  hon-  common  pleas  in  Wells  v.  Porter,  3 
estly  he  may  have  dealt,  and  there  Bing.  N.  Cas.  722;  29  E.  C.  L.  469,  and 
will  be  found  enough  persons  whose  in  Hibblewhite  v.  McMorine,  5  M.  & 
consciences  would  throw  their  loss  W.  462,  it  was  held  that  a  contract  for 
upon  the  shoulders  of  those  who  the  sale  of  50  shares  of  Brighton  Rail- 
advanced  the  money  and  earned  com-  way  Company,  to  be  transferred,  de- 
missions in  their  services.  It  would  livered  and  paid  for  at  a  future  day,  the 
be  a  very  palpable  wrong  to  the  vendor  not  having  the  shares  in  his 
brokers  who  are  licensed  to  do  such  possession  at  the  time  of  the  contract, 
business  if  such  were  held  to  be  the  nor  any  reasonable  expectation  of  get- 
law.  To  this  extent  Brua's  Appeal,  55  ting  them  otherwise  than  by  purchase 
Pa.  St.  294,  never  was  intended  to  go."  after  the  contract  had  been  made,  was 
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In  England^  short  sales  of  bank  shares  are  prohibited  by  stat- 
ute,* and  in  some  of  the  states  of  the  Union  there  are  statutes 
designed  to  prevent  such  sales  altogether.*  And  where  such  con- 
tracts are  prohibited  by  the  law  of  the  forum,  it  has  been  held 
that  they  will  not  be  enforced,  even  though  they  are  legal  and 
valid  in  the  jurisdiction  where  they  are  made.* 

V.  Oftiohb. — Many  transactions  in  stocks  are  made  under  what 
are  called  option  contracts.  Many  of  these  contracts  are  ren- 
dered incapable  of  being  enforced  by  the  statutes  aimed  at 
wagering  contracts,  but  it  is  proposed  to  consider  them  at  this 
point  so  far  only  as  they  have  been  held  to  be  legal  and  enforce- 
able in  the  courts.  Option  contracts  are  of  three  sorts,  viz., 
"puts,"  "calls"  and  combinations  of  these,  sometimes  called 
"  straddles."  A  "  put  "  is  an  agreement  whereby  one  party  for  a 
valuable  consideration  paid  to  the  other  party  acquires  the  privi- 
lege of  delivering  or  not  at  his  option  a  certain  amount  of  stock 

valid.     Parke  Barron  said:     "I  have  (Mass.)  137;  Barrett  v.  Hyde,   7   Gray 

always  entertained  considerable  doubt  (Mass.)  160;  Barrett  f.  Mead,  10  Allen> 

and  suspicion  as  to  the  correctness  of  (Mass.)  337;  Durant  v.  Burt,  98  Mass. 

Lord  Tenterden's  doctrine  in  Bryan  v,  161 ;  Rock  v,  Nichols,  3  Allen  (Mass.)- 

Lewis.    It  excited  a  good  deal  of  sur-  342;  Brown  v,  Phelps,   103   Mass.  313; 

prise  in  my  mind  at  the  time,  and  when  Brigham  t;.  Mead,  10   Allen    (Mass.) 

examined  I  think  is  untenable.     lean-  245;    Colt  v.  Clapp,  127   Mass.  476;. 

not  see  what  principle  of  law  is  at  all  Bullard  v.  Smith,  139  Mass.  492 ;   Fra- 

affected  by  a  man's  being  allowed  to  zier  f.  Simmons,  139  Mass.  531 ;  Pratt 

contract  for  the  sale  of  goods  of  which  r\  American    Bell    Teleph.    Co.,    141 

he  has  not  possession  at  the  time  of  Mass.  235;    12  Am.  &  Eng.  Corp.  Cas» 

the  bargain  and  has  no  reasonable  ex-  no;   55   Am.   Rep.  465;  Duchemin  v. 

pectation  of  receiving.    Such  contract  Kendall,  149  Mass.  171;  Jones  v.  Ames^ 

does  not  amount  to  a  wager,  inasmuch  135  Mass.  431,  construing  the  Massa- 

as  both    the    contracting  parties   are  chusetts  statute. 

not   cognizant    of  the    fact  that  the        In  New  T'ork,  an  act 'against  stock 

goods  are  not  in  the  vendor's  posses-  jobbing  was  passed  in  1812,  and  in  1830- 

sion."      Alderson,  B.,  said :    "I  have  was   re-enacted.     Under   this    statute 

always    considered   the  doctrine  laid  the  court  of  appeals  held  a  short  sale 

down  in  Bryan  v.  Lewis,  i    R.  &  M.  of  stock  to  be  illegal,   in   the  case  of 

386,  as  contrary  to  law  and  most  in-  Staples  f.  Gould,  9   N.  Y.  521.    This 

convenient  in  practice.     I  have  often  statutewasrepealedby  ch.  134,  Laws  of 

heard  it  spoken   of  with  great  suspi-  1858.     Since  that  time  courts  have  up- 

cion,  both  by  lawyers  and  mercantile  held  contracts  of  short  sales  of  stock 

men,    upon   both   grounds  as  against  in  the  state   of  New  Tork.     See  also> 

law  and  against  all  mercantile  conven-  Flagg  v.   Baldwin,  38   N.  J.  Eq.  219; 

ience.     It  was   with   great  surprise  I  48   Am.   Rep.    308 ;   construing    Nctv 

heard  so  accurate  a  lawyer  give  utter-  Jersey    statutes  on   the  subject,   and 

ance    to   a   doctrine  so  utterly  erro-  Pickering  v.  Cease,  79   111.    328,    con- 

neous."  '  struing  the  statute  of  Illinois. 

In  Mortimer  v.  McCallam,  6  M.  &        3.  In    Flagg  v.   Baldwin,  38  N.    J. 

W.   58,  the    court    followed    Hibble-  Eq.  219;  48  Am.  Rep.  308,  it  was  held 

white  V.  McMorine,  5  M.  &  W.  462,  that  such  contracts,  though  made  in 

thus  completely   overruling  Bryan  v,  another  state  where  they  are  presumed 

Lewis,  I  R.  &  M.  386.  to   be   lawful   and   enforceable,  would 

1.  Stat.  30  Vict.,  ch.  29,  requires  the  not  be  enforced  in  JV>wy<?rjr6'j, at  least 
sellers  of  bank  shares  to  specify  the  against  residents  and  citizens  of  that 
numbers  or  give  the  names  of  the  reg-  state,  because  their  enforcement  would 
istered  proprietors  of  the  shares  which  violate  the  plain  public  policy  of  the 
they  are  selling  for  future  delivery.  state,  on  the  subject  of  gambling  and 

2.  See  Stebbins  r.  Leowolf,  3  Cush.  betting,  evinced  by  the  statute. 
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within  a  specified  time  and  for  a  price  named  in  the  agreement.^ 
A  "  call  *'  is  the  opposite  of  a  '*  put,**  in  that  the  party  who 
pays  the  consideration  has  the  right  to  claim  delivery  of  the  stock 
within  the  time  and  at  the  price  agreed  upon.*  A  **  straddle**  is 
a  combination  of  a  "  put  '*  and  "  call,**  and  the  party  who  pays 
the  consideration  may  either  claim  or  deliver  the  stock,  or  do 
neither,  at  his  option.*  There  is  nothing  on  the  face  of  such  con- 
tracts to  brand  them  as  wagers,  and,  in  the  absence  of  extrinsic 
evidence  to  show  that  they  are  made  in  violation  of  the  statutes 
against  gaming,  they  will  be  presumed  to  be  valid  and  may  be 
enforced.*  And  when  a  broker  is  conducting  such  a  transaction 
for  his  customer,  it  is  his  duty,  in  the  absence  of  instructions 
from  his  customer,  to  exercise  the  option  at  the  most  favorable 
time.*  But  a  contract  purporting  on  its  face  to  be  a  contract  of 
sale  may,  if  the  illegality  of  the  contract  is  set  up  in  defense,  be 
impeached  by  parol  evidence  of  circumstances  which  show  that 
the  parties  were  merely  gambling  on  the  prices  of  stocks.® 

VI.  EiQHTS  AHD  Liabilities  of  Bbokebs — 1.  Bight  to  Bay  and 
Sell  in  the  Customary  Manner. — It  may  be  stated  as  a  general 
proposition  that  the  known  usages  of  trade  and  business  enter 
into  the  employment  of  stock-brokers,  and  that,  if  a  broker  con- 
ducts his   business  in  accordance  with  such  usages  in  good  faith 

1.  Bigelow  V,  Benedict,  70  N.  Y.  202 ;  purchase  for  her  of  the  *  straddle '  con- 

26  Am.  Rep,  573.  tract,  was  to  exercise  the  option  se- 

3.  Yerkes  r.  Salomon,  11  Hun  (N.  cured  by  it  at  such  time  within  sixty 

Y.)  471.     See  Kirkpatrick  7;.  Bonsall,  days  as  she   might   direct;  or,   if   no 

72  Pa.  St.  155.  instructions  were  given  and  the  sit- 

3.  Story  T'.  Salomon,  71  N.  Y.  420;  uation  was  left  to  his  care,  then  to 
Harris  v^,  Tumbridge,  83  N.  Y.  92  ;  38  exercise  that  option  at  such  time 
Am.  Rep.  398.  within  the  sixty  days  as,  taking  into 

4.  Bigelow  V,  Benedict,  70  N.  Y.  view  the  state  of  the  market,  appeared 
202;  26  Am.  Rep.  573;  Yerkes  v.  Sal-  to   be   prudent    and    proper.      In   no 

•omon,  II   Hun  (N.  Y.)  471;  Kirkpat-  event  had  he  the  right  to  involve  the 

rick  7;.  Bonsall,  72  Pa.  St.  155;  Story  plaintiff  in  another  and  distinct  specu- 

if.  Salomon,  71  N.  Y.  420;  Harris  v.  lation  having  no  necessary  connection 

Tumbridge,  83  N.  Y.  92;  38  Am.  Rep.  with  the  straddle  contract,  except  that 

398;  Porter  7'.  Viets,  i   Biss.  (U.   S.)  as  the  evidence  seems  to  show,  it  had 

177 ;  Hibblewhite  v,  McMorine,  5  M.  the  effect  to  neutralize  one  part  of  the 

&  W.  462,  overruling  Bryan  v.  Lewis,  contract." 
Ry.  &  M.  386;  21  E.^C.  L.  467.  6.  Story  v.  Salomon,  71  N.  Y.  420; 

5.  In  Harris  v.  Tumbridge,  83  N.  Y.  Yerkes  v.  Salomon,  11  Hun  (N.  Y.) 
92 ;  38  Am.  Rep.  398,  the  plaintiff  471 ;  Harris  v.  Tumbridge,  83  N.  Y. 
bought,  through  the  agency  of  defend-  92  ;  38  Am.  Rep.  398 ;  Bigelow  v.  Bene- 
ant,  a  stock  option  or  privilege,  known  diet,  70  N.  Y.  202  ;  26  Am.  Rep.  573  ; 
in  the  language  of  brokers  as  a  **strad-  Kirkpatrick  v,  Bonsall,  72  Pa.  St  155 ; 
die."  On  the  next  day  after  the  pur-  North  v,  Phillips,  89  Pa.  St.  250;  Hib- 
chase  the  defendant  sold  the  stock  blewhite  v,  McMorine,  5  M.  &  W. 
short  which  resulted  in  a  loss.  Plain-  466.  Porter  v.  Viets,  i  Biss.  (U.  S.) 
tiff  brought  an  action  to  recover  dam-  177,  is  opposed  to  other  authorities  on 
ages,  upon  which  she  recovered,  and  this  point,  holding  as  it  does,  that  the 
defendant  appealed.  The  judgment  defendant  cannot  be  permitted  to 
was  affirmed.  The  court  said :  '*  It  is  show  that  the  intention  of  the  parties 
made  very  apparent  by  the  evidence  was  not  to  deliver  or  accept  the  prop- 
that  the  only  right  of  the  defendant,  erty,  but  simply  to  settle  the  "differ- 
As  the  agent  of  Uie  plaintiff,  after  the  ences  "  in  cash. 
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and  with  reasonable  care,  he  will  be  exonerated  from  all  further 
responsibility;*  and  if  he  has  acted  within  the  scope  of  his 
authority  and  conducted  his  business  as  above  described,  his 
client  must  protect  him  against  losses  and  repay  him  his  neces- 
sary expenses  in  the  conduct  of  the  business.* 

2.  Bight  to  Act  by  Substitute. — It  is  doubtless  true  that  a 
stock-broker  has  no  more  power  than  any  other  agent  to  free  him- 
self from  responsibility  by  delegating  his  authority  to  another, 
but  there  are  circumstances  under  which  he  may  act  through  a 
sub-agent,  as  where  the  purchase  or  sale  is  to  be  made  in  a  dis- 
tant city,^  or  where  the  act  to  be  performed  is  purely  ministerial 
and  calls  for  the  exercise  of  no  peculiar  skill  or  discretion.* 

3.  May  Not  Act  in  Dual  Capacity  in  the  Same  Transaction. — 

A  stock-broker  may  not  act  as  principal  and  agent  in  one 
and  the  same  transaction ;  therefore,  if  he  assumes  to  buy  his 
client's  stock,  or  to  sell  his  own  stock  to  a  client  without  his 
knowledge  and  assent,  the  client  may  either  repudiate  the  as- 
sumed purchase  or  sale,  or  elect  to  affirm  it  and  hold  the  broker 

1.  Mitchell  V.  Newhall,  15  M.  &  W.  was  held  that  he  was  entitled  to  credit 
308;  Westropp  r.  Solomon,  8  C.  B.  for  the  amount  of  the  assessments  so 
345?    ^5    E.   C.    L.    345;    Pollock    v.    paid. 

Stables,  12  Q^  B.  765;  64  E.  C.  L.  765 ;  In  Hill  v.  Morris,  21  Mo.  App.  256,  a 

Tempests.  Kilner,  3   C.  B.  253;  54  E.  broker  through  his  agent  paid  his  cus- 

C.  L.  248;  Baylej  v.  Wilkins,  7   C.  B.  tomer's  loss.    The  court  having  held 

886;  62  E.  C.  L.885  ;  Hunt :».  Gunn,  13  that  the  agent  had  no  right  of  action 

C.  B.  N.  S.  227;  106  E.  C.  L.  227 ;  Tay-  against  the  customer  for  want  of  priv- 

lor   V.  Stray,  2   C.  B.  N.  S.  175;  89  E.  ity  of    contract,   the   broker   was   al- 

C.  L.  175;   Lamert  v.  Heath,  15   M.  &  lowed  to  recover  the  atnount  so  paid 

W.  486 ;    15  L.  J.,  Exch.  29S ;   Morrice  himself. 

V.   Hunter,    14   L.   T.  897;   Smith    v,  3.  Rosenstock  v.  Tormey,  32    Md. 
Lindo,  5  C.  B.  N.  S.  587;  94  E.  C.  L.  169;  3  Am.  Rep.  125;  Allen  v,  McCon- 
587;  Rosewarne    v.  Billing,    15   C.  B.  ihe,  124  N.  Y.  342 ;  Booth  t'.  Fielding, 
N.  S.  316;  109  E.  C.  L.  316;  Remfry  v,  i    W.  R.  245;    Gheen  v,  Johnson,  go- 
Butler,   I   E.  B.  &  E.  887;  96  E.  C.  L.  Pa.  St.  38. 

887;  Brederman   v.  Stone,  L.  R.,  2  C.  4.  In  Sims  v.  May  (Supreme  Ct.), 

P.  504;  Chapman  v.  Shepherd,  L.  R.,  2  1   N.  Y.  Supp.  671,  it  appeared   that 

C.  P.  228;   Webb  1}.  Challoner,  2  F.  &  brokers  who  were  authorized  to  buy 

F.   120;  McEwen  v.  Woods,  11  Q^  B.  and  sell  stock  did  so  in  part  through  a 

13;  63  E.  C.  L.  13;  BayliflFe   v.  Butter-  sub-agent.     It  was  contended  that  the 

worth,  I  Exch.  425 ;  Sutton  v,  Tatham,  brokers   had   no   authority    to    order 

10  Ad.  &  El.  27 ;  37  E.  C.  L.  25  ;  Peck-  another  firm  to  execute  the  purchase 

ham  V.  Ketchum,  5  Bosw.  (N.  Y.)  506;  or  sale,  upon  the  ground  that  the  ex- 

10   Abb.   Pr.  (N.    Y.)    220;  Porter  r.  ecution  of  the  order  involved  an  exer- 

Wormser,  94   N.    Y.    431 ;    Gheen  v.  cise  of  discretion,  and  that  it  was  of 

Johnson,  90  Pa.  St.  38.  the  character  of  a  trust,  and,  in  its  na- 

2.  See  cases  in  last  note,  and  also  ture,  personal.  The  court  said:  "In 
Sistare  v.  Best,  8S  N.  Y.527;  Willard  this  contention  we  think  the  plaintiff 
V,  White,  56  Hun  (N.  Y.)  581;  Sweeney  has  taken  an  erroneous  view  of  the  re- 
V,  Rogers,  10  Daly  (N.  Y.)  469;  Hill  lations  of  the  parties.  There  was  cer- 
V,  Morris,  21  Mo.  App.  256;  Jones  v.  tainly  a  discretion  vested  as  to  whether 
Gallagher,  3  Utah  54;  Marshall  f.  a  sale  should  be  made  or  not,  but  when 
Levy,  66  Cal.  236;  Ball  v.  Clark,  28  a  sale  had  been  determined  upon,  the 
Fed.  Rep.  179.  discretion  had  been  exercised  and  the 

In  Marshall  v.  Levy,  66  Cal.  236,  a  execution  of  the  order  involved  the 
broker  who  was  carrying  stock  for  his  exercise  of  no  discretion  whatever.  It 
client,  paid  assessments  thereon.     It    was  not  necessary  that  a  member  of 
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to  the  price  which  he  has  reported.^  But  if  the  client  elects  to 
rescind  the  purchase  or  sale,  he  must  return  to  the  broker  the 
consideration  for  the  sale,  or  the  certificates  or  other  securities 
delivered  to  him.*     Neither  may  a  broker  act  as  agent  for  both 

the  buyer  and  seller  in  the  same  transaction.* 

the  firm  of  John  J.  Cisco  &  Son  should  In  Todd  v.  Bishop,  136  Mass.  386,  a 

personally  make  such  sale.     They  had  broker  employed  to  purchase  certain 

the  right  to    employ  a  sub-agent  for  shares  of    stock  upon   a   margin  and 

that  purpose.'*  carry  them    for    his    client  reported 

1.  Conkey  v.  Bond,  36  N.   Y.  427;  that  he  had  made  a  purchase.     Upon 

Taussig  V,  Hart,  49  N.  Y.  301 ;  58  N.  a  decline  in  prices  the  client  instructed 

Y.  425 ;   Quincey  v»  White,  63  N.  Y.  the  broker  to  sell  the  shares.     He  re- 

370;  Pickering  v.  Demerritt,  100  Mass.  ported  that  he  had  done  this  and  the 

416;  Day  v.  Holmes,  103   Mass.  306;  client  paid  him  the  difference  between 

Todd  v.  Bishop,  136  Mass.  286;  Robin-  the  purchase    price    and   the  selling 

son  V.   Mollett,  L.   R.,  7   H.   L.  802;  price,  together  with  interest  and  com - 

Brookman   v,  Rothchild,  3  Sim.   153,  missions.     It  was  held  that  if  no  pur- 

224,  affirmed  H.  of  L.,  5  Bligh  N.  S.  chase  or  sale  was  in  fact  made  and  the 

165 ;  Crull  V.  Dodson,  Macn.  Sel.  Cas.  broker  simply   assumed   the  contract 

114;    Sel.    Ch.    Ca.     41;    Marye    v.  himself,  his  client  was  entitled  to  re- 

Strouse,   5  Fed.  Rep.  483 ;  Gillett  v,  cover  the  money  paid  him,  unless  he 

Peppercorne,  3   Beav.  78;  Kimber  v,  made  the  payment  with  full  knowl- 

Barber,  L.  R.,  8  Ch.   56 ;    Bentley  v.  edge  of  the  facts. 

Craven,  18  Beav.  76;-  Trevelyan  v.  But  a  broker's  notice  of  sale  show- 
Charles,  9  Beav.  140;  Dunne  v.  Eng-  ingthat  he  himself  had  been  the  pur- 
lish,  L.  R.,  18  £q.  524;  Com.  z^  Cooper,  chaser  will  not  preclude  him  from 
15  Am.  L.  Rev.  3TO.  showing  that  the  sale  was  in  fact  made 

Neither  can  he  sell  to  the  firm  of  to    another.     Porter  v.   Wormser,  94 

which   he   is  a  member.      Martin   v.  N.  Y.431. 

Moulton,  8  N.  H.  504.  2.  In  Mayo  v.  Knowlton,   10  N.  Y. 

In  Conkey  v.  Bond,  36  N.  Y.  427,  it  Supp.  230,  it  appears  that  a  broker  was 

appeared  that  a   broker  employed   to  ordered  to  purchase  mining  stock  for 

purchase  stock  imposed  his  own  stock  his  client,  and  assumed  to  act  as  agent 

on  his  principal   without  his  assent,  and  broker   in   the  transaction.    The 

The  court  said :  "There  is  no  view  of  stock  which  he  delivered  to  the  plain- 

the  facts  in  which  the  transaction  can  tif¥  was  in  reality  stock  owned  by  him- 

be  upheld.     He  stood   in  a  relation  to  self  M'hich  he  had  merely  transferred  to 

his  principal  which  disabled  him  from  the   purchaser,  himself  retaining   the 

concluding  a    contract   with    himself  purchase  price.    Afterwards  the  mine 

without  the   knowledge  or  assent  of  was  bought  by  another  company  and 

the   party  he   assumed   to    represent,  the  shares  were  made  convertible  into 

He  undertook  to  act  at  once  as  seller  shares  of  the  new   company,  and  the 

and  purchaser.     He  bought  as  agent  client  so  converted  his  shares.     Upon 

and  sold  as  owner.     The  ex  parte  bar-  discovery  of   the  fact  that  his  broker 

gain   thus   concluded    proved   advan-  had  delivered  to  him  his  own  shares 

tageous  to  him  and  very  unfortunate  and  had  not  bought  them  as  directed, 

for  his  principal.     It  was  the  right  of  he  sought  to  repudiate  the  transaction, 

the  latter  to  rescind  it  on  discovery  of  The  court  held  that  in  order  that  he 

the   breach   of  confidence.     It  is   not  might  do  so  he  must  tender  the  shares 

material   to  inquire  whether  the  de-  which  he  received  in  the  new  company, 

fendant    had    any    actual    fraudulent  as  he  could  not  retain  the  subject  of 

purpose.    The  making  of  a  purchase  his  purchase  and  at  the  same  time  main- 

from    himself  without  authority  from  tain  an  action  for  the  wrongful  act  of 

the  plaintiff  was  a  constructive  fraud  the  broker  in  delivering  stock  owned 

in  view  of  the  fiduciary  relation  which  by  himself. 

existed  between  the  parties.     In  such  3.  Levy  v,  Loeb,  85  N.  Y.  365. 

a  case  the  law  delivers  the  agent  from  In  Rice  f.  Davis,  136  Pa.  St.  439;  29 

temptation  by  a  presumptio  juris  et  Am.  St.  Rep.  931,  a  broker  employed 

de  jure  J  which    good    intentions   are  to    sell    stock   accepted    commissions 

unavailing  to  repel."  from  both  the  buyer  and  the  seller. 
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4.  Liability  to  TJndiiolosed  Client    of   Another    Broker.  —  It    is 

of  course  true  that  in  every  purchase  and  sale  of  stock  the 
real  parties  to  the  contract  are  the  clients  of  the  brokers  who 
effect  such  purchase  and  sale,  but  their  names  are  not  disclosed 
and  they  are  never  brought  together;  consequently,  the  rights 
and  liabilities  of  the  ultimate  parties  to  a  stock  contract  are  gen- 
erally determined  and  enforced  by  and  against  their  respective 
brokers.  But  upon  the  execution  of  an  order  to  purchase  or  sell, 
it  has  been  seen  that  the  broker  reports  to  his  client  the  name  of 
the  broker  from  whom  he  has  purchased  or  to  whom  he  has  sold, 
who  thus  appears  to  the  client  as  the  other  party  to  the  transac- 
tion. In  the  majority  of  cases  the  contract  is  enforced  between 
the  brokers  as  principals  by  the  rules  of  the  Stock  Exchange, 
where  they  are  treated  as  the  real  parties  to  the  transaction  and 
left  to  adjust  matters  with  their  respective  clients  afterwards. 
But  there  are  a  few  cases  in  which  the  relations  between  a 
broker  and  the  undisclosed  client  of  another  broker  have  been 
adjudicated,  and  they  establish  the  rule  that  a  broker  who 
does  not  disclose  the  name  of  his  principal  is  liable  as  princi- 
pal to  the  other  party  to  the  contract  in  accordance  with  the 
general  law  of  agency  on  this  subject ;  *  but  if  the  broker  dis- 

The  court  said :  "  The  principle  un-  as  brokers  for  an  undisclosed  princi- 
derlying  this  case  that  an  agent  for  the  pal,  who  subsequently  delivered  to 
sale  of  property  cannot  at  the  same  them  a  deed  of  transfer  of  the  deben- 
time  act  as  agent  for  the  purchase  tures,  which  was  forged.  This  deed  of 
thereof,  or  interest  himself  therein,  transfer  was  handed  to  the  plaintiffs  by 
and  thus  entitle  himself  to  compensa-  their  broker,  and  they  were  afterwards 
tion  from  both  vendor  and  vendee,  is  compelled  to  deliver  it  to  the  true 
grounded  on  the  infallible  declaration  owner,  together  with  the  dividends 
that  no  man  can  serve  two  masters.  As  collected  thereon.  The  plaintiffs  there- 
a  rule  of  public  policy  it  is  distinctly  upon  brought  suit  against  the  defend- 
recognized  in  our  text -books  on  agency  ants,  who  were  held  liable  on  the 
and  in  numerous  adjudicated  cases,  ground  that  they  had  signed  the  sales 
among  which  are  Everhart  x\  Searle,  note  and  were  concluded  thereby. 
71  Pa.  St.  256;  Pennsylvania  R.  Co.  r.  In  Nickalls  t*.  Merry,  L.  R.,  7  H.  L. 
Flanigan,  112  Pa.  St.  558;  26  Am.  &  530,  reversing  L.  R.,  "7  Ch.  733,  a  job- 
Eng.  R.  Cas.  88,  and  cases  there  cited,  ber,  who  had  agreed  with  a  broker  of 
It  forbids  that  any  one  intrusted  M^'th  an  undisclosed  principal  to  purchase 
the  interests  of  others  shall  in  any  shares,  and  who  had  given  the  name 
manner  make  the  business  an  object  of  of  an  infant  as  the  transferee,  by  reason 
personal  interest  to  himself,  because  of  -which  the  principal  was  compelled 
from  the  frailty  of  nature  one  who  has  to  pay  certain  calls,  -was  held  liable  to 
the  power  will  be  too  readily  seized  pay  the  same  in  an  action  brought 
with  the  inclination  to  use  the  oppor-  against  him  by  such  undisclosed  prin- 
tunity  for  serving  his  own  interests  at  cipal.  Lord  Hatherley  said :  "Nobody 
the  expense  of  his  principal."  denies  that  when  a  broker  sells  shares 
1.  In  Royal  Exchange  Assur.  Co.  x'.  for  his  principal  (who  is  what  is  called 
Moore,  II  W.  R.  592,  the  plaintiffs  au-  an  outsider,  and  who  has  employed 
thorized  a  stock-broker  to  purchase  him  to  sell  the  shares)  to  anybody  in 
for  them  certain  debentures.  On  the  the  market,  whether  a  jobber  or  a 
same  day  the  broker  reported  that  he  broker,  there  is  a  good  and  valid  con- 
had  bought  the  debentures  of  the  de-  tract  made  between  those  parties — that 
fendants,  who  were  also  stock-brokers,  is  to  say.  between  the  person  whose 
The  defendants  gave  a  sold  note  shares  are  to  be  sold  and  the  jobber 
signed  with  their  own  names  for  the  who  purchases  those  shares  from  the 
amount,  not  acting  as  principals,    but  vendor's  broker."     See  also  Watson  v. 
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closes  the  name  of  his  principal,  he  will  not  himself  be  liable  in 
that  capacity.* 

6.  Bight  to  Commissions. — When  a  broker  has  completed  the 
stock  transaction  for  his  client,  he  is  entitled  to  compensation 
for  his  services,  and  the  amount  of  such  compensation  is  fixed  by 
either  an  express  or  implied  agreement.  If  there  is  an  express 
agreement,  it,  of  course,  is  binding  upon  the  parties  in  that  regard;* 
but  if  there  is  no  such  agreement,  the  law  will  imply  an  agree- 
ment on  the  part  of  the  client  to  pay  the  broker  customary  or 
reasonable  commissions  for  his  services.*  But  to  entitle  a  broker 
to  his  commissions  he  must  have  performed  his  whole  duty  in  his 
client's  behalf.*  A  broker  who  has  negotiated  an  unlawful  wag- 
Miller,  II  Wkly.  Notes  i8,  and  Stray  agreement  with  a  broker  that  the 
V,  Russell,  I  £1.  &  £1.  888.  broker  should  have  all  in   excess  of  a 

1.  In  Coles  i;.  Bristowe,  L.  R.,  4Ch.  certain  price  for  which  he  might  be 
3,  the  plaintiff,  a  holder  of  200  shares  able  to  sell  the  stock.  He  claimed  to 
in  a  company,  hy  his  brokers,  con-  have  found  a  purchaser  for  the  stock 
tracted  on  the  Stock  Exchange  for  the  ready  and  willing  to  bu^'  the  same  and 
sale  of  that  number  of  shares  to  the  pay  for  it,  and  the  owner  thereof  re- 
defendants,  who  were  jobbers,  for  a  fused  to  perform  his  part  of  the  con- 
future  day  called  a  **  settling  day."  tract.  The  broker  accordingly  sued 
Before  the  settling  day  the  jobbers  on  for  $125,000,  the  amount  which  he 
a  day  called  a  **  name  day,"  in  accord-  claimed  to  have  sold  the  stock  for  in 
ance  with  the  custom  at  the  Stock  Ex-  excess  of  that  agreed  to  be  accepted  by 
change,  gave  to  the  vendor^s  brokers  the  owner.  It  was  held  that  proof 
the  names  of  seventeen  persons  as  ulti-  tending  to  show  this  state  of  facts  was 
mate  purchasers,  to  whom  the  shares  sufficient  to  entitle  him  to  have  the 
were  to  be  transferred  in  different  par-  cause  submitted  to  the  jury  as  to 
eels.  The  brokers  of  the  vendor  ac-  whether  or  not  he  had  performed  the 
cordingly  prepared  seventeen  deeds  of    contract  on  his  part. 

transfer,   got  them  executed    by   the  8.  As  to  the  effect  of  custom  to  deter- 

vendor,  and  on  said  day  handed  them  mine   the    rate    of    commissions,    see 

and  the  share  certificates  to  the  jobbers,  Morgan  v.  Mason,  4  E.  D.  Smith  (N. 

who  thereupon  paid   the  price  agreed  Y.)   636;    Miller  v.  Insurance  Co.  of 

upon.     In  the  meantime  the  compan}'  N.  A.,    i    Abb.  N.   Cas.  (N.  Y.)   470 

had  stopped  payment  and  was  ordered  and  note ;  Erben  v,  Lorillard,  2  Keyes 

to  be  wound  up.    The  seventeen  trans-  (N.   Y.)    567;    Adams  v.  Capron,   21 

ferees,  through  their  brokers,  had  paid  Md.  186;  03  Am.  Dec.  566;  Deshler  v, 

their  purchase  money  to  the    jobbers,  Beers,   32   111.  368;  83  Am.  Dec.  274; 

and    had  received   but    not    executed  Potts  v,  Aechternacht,  93  Pa.  St.  138. 

the  deeds  of  transfer,  and  the  plaintiff,  4.  In  Hoffman  v,  Livingston,  46  N. 

whose  name  remained   on   the  list  of  Y.  Super.  Ct.  552,  it  was  held  that  a 

shareholders,  was  obliged  to  pay  calls  failure  on  the  part  of  a  broker  to  give 

on  these  shares.     He  thereupon  filed  a  his  client  notice  and  information  of  the 

bill  against   the   jobbers  claiming  in-  exact  condition  and  state  of  her  ac- 

demnity  against  the  calls.     It  was  held  count  in  his  hands  by  which  she  could 

that  after  the  jobbers  had  paid  to  the  see  at  any  time  that  in  the  end  it  would 

vendor  his  purchase  money  and  given  prove  to  be  an  irremediable  loss  to  her, 

the  names  of  the  transferees  to  whom  and  of  profit  to  him,  was  such  negli- 

the  vendor  executed  the  transfers,  and  gence  as  would  preclude  him  from  re- 

these  transferees  through  their  brokers  covering  his  commission.    The  court 

had   received   the    transfers  and  paid  said :     **  If  the  duties  of  a  broker  are 

their  purchase  money  to  the  jobbers,  executed   in   such  a   manner  that  no 

the  liability  of  the  jobbers  ceased  and  benefit  results  from  them,  he  is  not-en- 

the  bill  was  dismissed.  titled   to   recover  either  his   commis- 

2.  In  Mattingly  v.  Roach,  84  Cal.  sion  or  even  a  compensation  for  his 
207,  it  appears  that  the  owner  of  cer-  trouble."  Citing  Hamond  v.  Holiday, 
tain    mining    stock    made    a    w^ritten  i    C.  &    P.   384.     See   also   Taylor  v. 
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ering  contract  for  his  client  cannot  recover  his  commissions  there- 
for;* and  where  the  broker  is  required  to  have  a  license,  one 
who  is  not  a  licensed  broker  cannot  recover  his  commissions  * 
although  it  seems  he  may  recover  money  expended  for  the  use  of 
his  client  in  the  transaction.^ 

VII.  Special  Contracts  akd  Joikt  TJndebtakikgs.— The  custom- 

ary  rights  and  obligations  which  exist  between  broker  and  client 
may  be  modified  by  special  agreement,  whereby  the  liabilities  of 
either  party  may  be  limited  ;  *  as  where  the  client  agrees  that  his- 
business  may  be  conducted  in  accordance  with  the  usage  of  a  par- 
ticular office,*  or  agrees  that  his  broker  may  sell  the  stock  without 
notice  under  certain  circumstances  mentioned  in  the  agreement.® 

Stray,  2  C.  B.  N.  S.  179;  87  E.  C.  L.  was  held  that  if  a  broker  had  made  dis- 

179.  bursements  on  behalf  of  his  client,  he 

A  person  who  as  a  broker  and  com-  could  recover  them  whether  he  was  a 

mission  merchant  violates  a  contract  sworn  broker  or  not. 
of  purchase  to  hold  and  carry  grain  for        In   Jessopp  v.  Lutwyche,  10  Exch. 

another  by  selling  the  grain  contrary  614;  3  C.  L.  R.  359;  24  L.  J.  Exch.  65, 

to  contract  cannot  recover  his  commis-  to  a  declaration  for  money  paid  and  on 

sions  and  advances.     Ball  v.  Clark,  24  accounts  stated,  the  defendant  inter- 

Blatchf.  (U.  S.)  81.  posed  a  plea  that  the  causes  of  action 

1.  In  Josephs  t\  Pebrer,  3  B.  &  C.  accrued  to  the  plaintiff  as  a  broker  in 
639;  10  E.  C.  L.  209,  a  stock- broker  the  city  of  London  about  the  purchas- 
sued  for  his  commissions  and  money  ing  and  selling  for  the  defendant  in 
expended  in  the  purchase  of  shares  in  the  city  of  London  of  shares,  and  that 
a  concern  called  the  Equitable  Loan  he  was  not  duly  licensed.  It  was  held 
Bank  Company.  It  appeared  that  the  that  the  plea  was  bad,  as  the  statute  6 
company  was  not  legally  organized,  and  Anne,  ch.  16,  does  not  prevent  an 
upon  a  finding  that  the  company  was  unlicensed  broker  from  recovering 
to  be  considered  illegal  and  against  the  money  paid  at  the  request  of  his  em- 
operation  of  6  Geo.  I.,  ch.  18,  as  having  plover,  or  for  money  due  on  accounts 
traiisferrable   shares   and   affecting  to  stated  with  his  employer. 

act  as  a  body  corporate  without  au-  4.  Baker  r-.  Drake,  66  N.  Y.  518;  23 

thority  by  charter  or  act  of  parliament,  Am.  Rep.  80;  Markham  v.  Jaudon,  41 

it  was  held  that  the  plaintiff  could  not  X.  Y.  244;   Wicks  v.  Hatch,  62  N.  Y. 

maintain  his  action  which  arose  out  of  535 ;  Stenton  v.  Jerome,  54  N.  Y.  4S0; 

an  illegal  transaction.  Seealso  Harvey  Hyatt  t*.  Argenti,  3  Cal.  i^i. 

V.  Merrill,  150  Mass.  i ;  15  Am.  St.  Rep.  6.  In  Baker  -z'.  Drake,  66  N.  Y.  518, 

159;  Ream  v,  Hamilton,  15  Mo,  App.  23  Am.  Rep.  80,  the  plaintiff  employed 

577.  the  defendants  to  purchase  stocks  for 

2.  In  Field  r.  Sawyer,  5  C.  B.  844;  him  upon  a  margin,  he  agreeing  that 
57  E.  C.  L.  842.  noie  K^  it  was  held  that  all  transactions  in  stocks  should  be  in 
a  broker  could  not  recover  his  commis-  every  way  subject  to  the  usages  of  the 
sions  unless  he  was  a  sworn  broker.  defendants'    office.     In   an   action  for 

In  Hustis  T'.  Pickands,  27  111.  App.  conversion  by  sale  without  notice  of 
270,  it  was  held  that  brokers  in  mining  stocks  so  purchased,  the  defendants 
stocks  are  embraced  within  an  ordi-  offered  to  prove  that  it  was  the  custom 
nance  of  the  city  of  Chicago  which  of  their  office  to  sell  on  account  of 
renders  it  unlawful  for  any  person  to  failure  to  furnish  sufficient  margins  at 
exercise  within  the  city  the  business  of  the  Stock  Exchange  without  giving 
a  money-changer  or  banker,  broker  or  notice  to  the  customer  of  the  time  and 
commission  merchant,  without  a  license  place  of  sale.  The  offer  was  rejected, 
therefor,  and  that  a  broker  who  has  On  appeal  it  was  held  error, 
purchased  mining  stock  for  a  third  6.  In  Wicks  v.  Hatch,  62  N.  Y.  535, 
party  in  violation  of  such  ordinance  the  plaintiff  executed  a  written  con- 
without  a  license  cannot  maintain  an  tract  authorizing  his  brokers  to  sell  in 
action  for  his  commissions.  their  discretion  at   public  or  private 

3.  In  Watts  v.  Brooks,  3  Ves.  612,  it  sale,  without   notice,  the  stocks,  etc.,. 
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Sometimes  the  broker  and  his  client  engage  in  joint  adventures, 
as  where  one  of  them  furnishes  the  information,  and  the  other 
contributes  the  capital  to  carry  on  the  operation  ;  and  it  has  been 
held  that  the  contribution  of  information  which  is  acted  upon  in  a 
stock  transaction  is  a  sufficient  tonsideration  to  support  an  agree- 
ment to  give  the  party  furnishing  it  a  portion  of  the  profits.* 
Where  it  is  agreed  between  the  broker  and  his  client  that  the  for- 
mer shall  have  a  certain  proportion  of  the  proceeds  of  stock  as 
compensation  for  his  services  in  handling  and  disposing  of  it,  the 
client  cannot  compel  a  surrender  of  the  certificates  without  show- 
ing a  breach  of  duty  on  the  part  of  the  broker.*  And  where  two 
parties  agree  to  operate  jointly  in  stocks,  and  one  of  them  opens 
an  account  with  a  broker  in  his  own  name  and  manages  the  trans- 
actions, keeping  the  broker  in  ignorance  of  the  other  party's  inter- 
est, and  at  the  same  time  carries  on  transactions  of  his  own  in 
which  the  other  party  has  no  interest,  the  silent  partner  cannot 
compel  the  broker  to  account  for  his  share  of  the  proceeds  of  the 
joint  adventures  without  a  settlement  of  the  other  party's  entire 
account.*  And  where  parties  bought  stock  agreeing  to  pay  a  cer- 
tain sum  per  share  therefor,  and  in  addition  to  such  sum  one-half 
of  the  profits  they  might  realize  from  a  sale  thereof,  after  deduct- 
ing commissions  and  expenses,  and  they  subsequently  agreed  to 

which  they  might  be  carrying  for  him  In  White  v.  Drew,  56  How^,  Pr.  (N. 
whenever  the  margin  should  fall  below  Y.)  53,  the  plaintiif  wks  in  possession 
five  per  cent.  It  was  held  that  the  de-  of  valuable  information  in  relation  to- 
fendants  were  authorized  to  sell  at  the  certain  stock  which  he  proposed  to 
board  of  brokers,  without  notice,  in  impart  to  the  defendant  upon  condi> 
good  faith  and  in  sound  discretion,  tion  that  if  the  defendant  should  con- 
when  they  deemed  the  state  of  the  sider  it  sufficiently  important  to  war- 
market  justified  or  demanded  it,  and  rant  his  acting  upon  it,  he  should 
that  the  plaintiff  was  liable  for  any  hold  5,000  shares  of  such  stock  at  cost 
loss  on  sales  beyond  the  amount  of  the  for  the  plaintiffs  account  and  at  his 
margin.  risk  and  subject  to  his  orders  for  the 

In  Robinson  v,  Norris,  51  How.  Pr.  period    of  sixty  or  ninety  days.    Ta 

(N.  Y.)  442,  a^r»»r</ in  6  Hun  (N.Y.)  this    the      defendant    assented,    and 

233,  the  client  signed   an  agreement  thereupon   the  plaintiff  imparted  the 

which  authorized  the  brokers  to  sell  information  which  the  defendant  ac- 

at    their    discretion    at  the    brokers'  cepted  and  acted  upon,   pronouncing 

board  or  elsewhere,  or  at  public  or  it  the  best  point  he  had  heard  of  in  a 

private  sale,  with  or  without  adver-  long  time.     It  was  held  the  moment 

tising,  and  without   prior  demand  of  the   information  was    given   and   the 

any  kind  upon  or  notice  to   the  cus-  transaction  assented  to  by  the  defend- 

tomer,  of  the  time  and  place  of  sale,  ant  it  was  an   executed  contract  and 

all    or    any    gold,    stocks,     property,  the  defendant  bore  the  same  relation 

things  in  action,  or  collateral  securi-  to  the  plaintiff  in  regard  to  this  stock 

ties  held  by  them   and   belonging  to  as  stock-brokers  ordinarily  bear  to  the 

the  customer.     It  was  held  that  the  customers  for  whom  they  are  carrying 

customer  was  bound  by  the  terms  of  stocks,  and  that  such  information  be- 

the  agreement.  ing  concededly  of    great  value,  was 

1.  White  V,  Drew,  56  How.  Pr.  (N.  just  as  effective  to  take  the  case  out  of 

Y.)   53;   Marston  v,  Gould,  69  N.  Y.  the  Statute  of  Frauds  as  if  cash  pay- 


'   53 

;  c 


220;   Crosby  v.  Watts,  49   How.    Pr.  ment  had  been  made. 
(N.  Y.)  364  ;  Monroe  v.  Peck,  3  Daly        2.  Wight  v.  Wood,  85  N.  Y.  402. 
(N.  Y.)  128;  Strong  v.  Place,  33  How.        8.  Read  v.  Jaudon,  35  How.  Pr.  (N. 

Pr.  (N.Y.)  114.  Y.)303. 
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divide  their  profits  with  a  third  party,  who  undertook  to  dispose 
of  the  stock,  and  succeeded  in  doing  so  at  a  profit  through  the 
agency  of  a  stock-broker,  it  was  held  that  the  original  vendees  must 
account  to  the  original  vendors  for  the  full  amount  of  the  profits 
realized  from  the  sale  of  the  stock,  less  their  own  expenses  and 
the  commissions  of  the  broker  who  effected  the  sale,  and  that  the 
interest  of  the  third  party  who  undertook  to  dispose  of  the  stock 
was  not  chargeable  either  as  expenses  or  commissions.* 

vni.  TTSAQEB  AND  CUSTOMS. — Persons  who  voluntarily  become 
members  of  an  organization  are  bound  by  the  laws  and  usages 
of  the  same,  provided  they  do  not  contravene  the  law  of  the 
land  or  public  policy.  It  will  readily  be  seen  that  there  may 
be  usages  and  customs  of  the  Stock  Exchange  which  are  bind- 
ing on  its  members  in  their  dealings  with  one  another,  but 
would  not  be  enforced  in  transactions  between  members  and  non- 
members.  For  example,  the  usage  authorizing  a  pledgee  to  sell 
stock  held  as  collateral  security  for  a  debt  without  notice  to  the 
pledgor  has  been  held  valid  and  lawful  as  between  members  of  the 
Stock  Exchange;*  but  in  another  case  such  custom  was  not  up- 
held in  a  transaction  the  parties  to  which  were  not  both  members 
of  the  Exchange.* 

1.  Berdell  v,  Allen,  54  N.  Y.  Super,  dealing  on  the  basis  of  the  usage,  it 
Ct.  38, /T^Vwrt/ 116  N.  Y.  661.  was  a   valid   and    lawful   custom   and 

2.  In  Colket  v.  Ellis,  32  Leg.  Int.  should  control  the  rights  of  the  parties. 
(Pa.)  82;  10  Phila.  (Pa.)  375,  the  par-  3.  In  Markham  v.  Jaudon,  41  N.  Y. 
ties  were  both  members  of  the  Phila-  235,  the  same  question  arose,  except 
delphia  Stock  Exchange.  The  plain-  that  the  pledgor  was  not  a  member  of 
tiffs  borrowed  on  call  a  sum  of  money  the  Stock  Exchange.  The  court  said : 
from  defendants,  depositing  as  collat-  ''On  the  trial  the  defendants  offered 
eral  security  certain  stocks.  The  to  prove  the  existence  of  a  custom  in 
plaintiffs  failed  to  repay  the  money  the  city  of  New  York  between  brokers 
upon  demand,  and  the  defendants  sold  and  their  customers,  by  which  brokers 
the  stock  without  notice  to  the  plain-  have  the  right  to  sell  out  their  custom- 
tiffs.  Several  months  afterward,  the  er's  stock  on  the  exhaustion  of  the 
stock  having  advanced,  the  plaintiffs  margin  This  was  an  offer  not  to  ex- 
tendered  the  full  amount  of  their  debt  plain  the  meaning  of  particular  terms 
and  demanded  a  return  of  the  stock,  or  to  prove  attending  circumstances  to 
which  was  refused,  and  the  plaintiffs  enable  the  court  to  construe  the  agree- 
brought  their  action,  basing  their  claim  ment,  but  to  change  the  rights  of  the 
upon  the  law  that  the  sale  of  collater-  parties  to  the  contract.  By  the  law  as 
als  must  be  public  after  due  notice,  and  I  have  interpreted  it,  the  customer  did 
that  a  usage  to  the  contrary  was  bad  not  lose  the  title  to  his  stock  by  any 
and  of  no  effect.  It  was  shown  on  the  process  less  than  a  sale  upon  a  reason- 
trial  that  there  was  an  established  able  notice  or  by  judicial  proceedings, 
general  usage  among  brokers,  when  a  The  broker  had  no  right  to  sell  with- 
call  loan  was  not  paid  on  the  day  it  out  such  notice.  A  practice  or  custom 
was  demanded,  to  sell  out  the  collateral  to  do  otherwise  would  have  no  more 
securities  at  the  board  of  brokers  with-  force  than  a  custom  to  protest  notes 
out  further  notice  to  the  borrower,  on  the  first  day  of  grace,  or  a  custom 
The  trial  court  found  that  both  parties  of  brokers  not  to  purchase  shares  at  all 
were  familiar  with  the  usage  and  both  in  a  case  like  the  present,  but  to  con- 
acted  throughout  on  the  basis  of  its  tent  themselves  with  a  memorandum 
validity.  The  court  was  of  the  opinion  or  entry  in  their  books  of  the  contract 
that,  as  between  the  plaintiffs  and  de-  made  with  their  customer.  Such  prac- 
fendants  who  were  both  members  of  tice  in  each  case  would  be  in  hostility 
the  board  of  brokers,  familiar  with  and  to  the  terms  of  the  contract,  an  at- 
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But  it  may  be  laid  down  as  a  general  proposition  that  one  who- 
employs  a  broker  to  operate  in  stocks  for  him  must  be  presumed 
to  give  him  authority  to  act  as  other  brokers  do,  and  in  the  exe- 
cution of  his  orders  to  follow  the  rules  and  usages  of  the  Stock 
Exchange.^  And  in  the  application  of  this  rule,  it  has  been  held 
that  it  is  immaterial  whether  the  principal  is  familiar  with  such 
rules  and  usages  or  not.*  And  it  seems  that  no  private  instruc- 
tions given  by  a  principal  to  his  broker  will  so  limit  his  general 

tempt  to  change  its  application  and  In  Pollock  v.  Stables,  12  Q^  B.  765; 

would  be  void.     The  proof  could  not  64  E.  C.  L.  765,  it  is  held  that  if  a  party 

therefore  be   legally  given ;  "    citing  authorizes  a  broker  to   buy  shares  for 

Mutual  Safety  Ins.  Co.  f.  Hone,  2  N.  him  in  a  particular  market  where  the 

Y.  235;  Beirne  v.  Dord,  5  N.  Y.  102;  usage  is  that  when  a  purchaser  does  not 

55  Am.  Dec.  321 ;  Thompson  x\  Ash-  pay  for  his  shares  within  a  given  time, 

ton,  14  Johns.  (N.  Y.)  317;  Thompson  the  vendor  giving  the  purchaser  notice 

V.  Riggs,  5  Wall.  (U.  S.)  679.  may  resell   and   charge  him  with  the 

1.  Sutton  r.  Tathan,  10  Ad.  &  El.  27;  difference,  and  the  broker  acting  under 
37  E.  C.  L.  25;  Pollock  T'.  Stables,  12  this  authority  buys  at  such  market  in 
Qi  B.  765  ;  64  E.  C.  L.  765  ;  Mitchell  v,  his  own  name,  such  broker  if  com- 
Newhali,  15  M.  &  W.  308;  Smith  t\  pelled  to  pay  a  difference  on  the  shares 
Lindo,  5  C.  B.  N.  S.  587  ;  94  E.  C.  L.  through  the  neglect  of  his  principal  to 
587  ;  Mortimer  v.  M'Callan,  6  M.  &  W.  supply  funds,  may  sue  the  principal  for 
58 ;  Magee  v.  Atkinson,  2  M.  &  W.  money  paid  to  his  use,  and  it  is  not 
440;  Lloyd  V,  Guibert,  35  L.  J.  Qj,  B.  necessary  in  such  action  to  show  that 
74:  Nicicalls  v.  Merry,  L.  R.,  7  H.  L.  the  principal  knew  of  the  custom.  See 
530;  Bayliffe  v.  Butterworth,  i  Exch.  also  Bayliffe  v,  Butterworth,  i  Exch. 
425;  Higgins  V.  Senior,  8  M.  &  W.  425,  and  Mitchell  t^.  Newhall,  15  M.  & 
834;    Lacey  v.  Hill,  L.  R.,  8  Ch.  921 ;  W.  308. 

Stray  7'.  Russell,  29  L.  L,  Q^  B.  115;  In  Walls  v.  Bailey,  49  N.  Y.464;  10 
Cruse  r.  Paine,  L.  R.,  4  Ch.  441;  Oris-  Am.  Rep.  407,  which  was  not,  how- 
sell  xK  Bristowe,  L.  R.,  4  C.  P.  36;  ever,  a  case  in  which  the  usages  of  the 
Coles  V,  Bristowe,  L.  R.,  4  Ch.  3;  StQck  Exchange  were  under  considera- 
Johnston  x\  Usborne,  11  A.  &  E.  549;  tion,the  court  cited  Pollock  r.  Stables, 
39  E.  C.  L.  549;  Maxted  r.  Paine,  L.  12  Q^  B.  765;  64  E.  C.  L.  765,  on  this 
R..,  4  Exch.  205;Stewart  v,  Cauty,  8  M.  point,  with  approval,  saying:  "There 
&  W.  160;  Westropp  v.  Solomon,  8  C.  are  cases,  too,  of  principal  and  agent 
B.  345;  65  E.  C.  L.  345;  Hodgkinson  where  one  has  been  set  by  another  to 
7'.  Kelly,'  L.  R.,  6  Ex.  501 ;  Nourse  v,  do  acts  in  a  particular  business  to  be 
Prime,  4  Johns.  Ch.  (N.  Y.)  490;  7  done  at  a  particular  locality  as  on 
Johns.Ch.(N.  Y.)  69;  13  Am.  Dec.  606;  Stock  Exchange,  where  the  power  to 
II  Am.  Dec.  403;  Morton  r.  Morgan,  deal  is  a  privilege  obtained  by  a  pay- 
19  N.  Y.  170;  75  Am  Dec.  311;  Law-  ment  of  a  fee  and  is  restricted  to  a 
rence  r.  Maxwell,  53  N.  Y.  19;  White-  body  which  has,  for  its  regulation  and 
house  r  Moore,  13  Abb.  Pr.  (N.  Y.)  government,  come  under  certain  pre- 
142;  Kingsbury  v,  Kirwin,  43  N.  Y.  scribed  rules  or  established  usages. 
Super.  Ct.  451 ;  a/^riw^r/ 77  N.  Y.  6x2;  And  as  the  agent  could  not  do  the 
Porter  v,  Wormser,  94  N.  Y.  431 ;  will  of  his  principal,  nor  the  principal 
Rosenstock  v.  Tormey,  32  Md.  169;  3  him.self  save  in  conformity  with  those 
Am.  Rep.  125 ;  Sumner  v.  Stewart,  69  rules  or  usages,  it  is  held  that  the  prin- 
Pa.  St.  321;  Durant  v.  Burt,  98  Mass.  cipal  must  be  bound  thereby  whether 
161.  cognizant  of    them  or  not,  and  that 

2.  In  Sutton  v,  Tathan,  10  Ad.  &  El.  ignorance  will  not  excuse  him.'' 

27;  37  E.  C.  L.  25,   it  was  held   that  a  In   Whitehouse  v,  Moore,  13  Abb. 

person  who  employs  a  broker  must  be  Pr.  (N.  Y.)  142,  it   was  held  that  one 

supposed  to  give  him  authority  to  act  who  employ's  a  broker  is  presumed  to 

as  other  brokers  do ;  and  that   it  does  deal  with  reference  to  the  customs  of 

not  matter  whether  or  not  he  himself  brokers  whether  known  to  him  or  not. 

is  acquainted  with  the   rules  by  which  In  the  complaint  by  the  broker  against 

brokers  are  governed.  his  principal  an  allegation  of  the  prin- 
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authority  to  transact  business  on  the  Stock  Exchange  in  accord- 
ance with  the  usages  thereof  as  to  affect  the  rights  of  third  par- 
ties with  whom  the  broker  deals  on  the  Exchange.^ 

But  it  has  been  held  that  a  rule  of  the  Stock  Exchange  can  have 
no  retroactive  operation  on  the  dealings  of  non-members,  notwith- 
standing its  observance  and  enforcement  among  the  members 
themselves.*^  The  rule  that  a  jobber*  is  relieved  from  the  liabil- 
ities of  a  purchaser  after  he  has  passed  a  name  which  was  not 
objected  to  within  the  time  required  by  the  rules,  has  been  held 
reasonable  and  valid,  although  the  party  named  as  the  ultimate 
purchaser  is  financially  worthless.*  So  also  the  custom  of  clos- 
ing  all  a  broker's  transactions  on  the  Exchange  when  he  becomes  a 
defaulter,  has  been  held  reasonable ;  ^  but  his  customers  will  not 
be  liable  for  any  losses  occasioned  purely  by  his  insolvency  and 

■cipaPs  knowledge  of  the  custom  re-  Calls  were  made  on  the  shares  which 

lied  upon  -was   omitted.      The    court  the  plaintiff  was  compelled  to  pay,  and 

said  :  **The  omission  to  aver  that  the  being  unable  to  recover  the  amount  so 

defendants  had  knowledge  of  the  cus-  paid  from  the  person  named  as  the  ul- 

tom  appeared  to  me  at  first  to  be  a  timate  purchaser,  he  sought  to  recover 

clear  objection  to  the   complaint,  but  it  from  the  jobber,  on  the  theory  that 

the  authorities  cited  by  counsel,  partic-  he  had  not  relieved  himself  from  the 

ularly   that  of  Pollock  v.  Stables,  I3  liabilities  of  a  purchaser.    The  court 

Qj,  B.  765,  64  E.  C.  L.  765,  are  decisive  held  that  the  jobber's  duty  was  fulfilled 

as  to  the  English  rule,  and  I  do  not  when  he  had  passed  a  name  to  which 

find  that  it  has  been  ruled  with  us  that  no  objection    had   been   raised  within 

knowledge  is  necessary.     It  existed  in  the  time  limited  by  the  rules,  and  that 

Horton  v,  Morgan,  6  Duer  (N.  Y.)  56,  no  recovery  could  be  had  against  him, 

but  it  is  not  relied  upon  as  essential."  saying :  "  It  is  not  likely  that  any  rules 

1.  Coles  f.  Bristowe,  L.  R.,  4  Ch.  3.  -will  satisfactorily  meet  all  the   ques- 

2.  Westropp  v.  Solomon,  8  C.  B,  tions  which  may  arise  in  cases  of  this 
345 ;  65  E.  C.  L.  344.  kind,   where   ihe   real   nature  of   the 

3.  It  should  here  be  remembered  transaction  is  that  the  holders  of  shares 
that  the  members  of  the  London  Stock  with  large  prospective  liabilities  are 
Exchange  are  divided  into  two  classes,  trying  to  dispose  of  them  to  unknown 
viz.,  brokers  and  jobbers.  A  broker  substitutes,  but  we  confess  that  it  seems 
never  acts  as  a  principal,  but  buys  and  to  us  that  the  usages  of  ihe  Stock  Ex- 
sells  for  other  parties  whose  names  are  change  in  this  respect,  if  acted  on, 
not  disclosed.  The  jobber  either  deals  would  reasonably  provide  for  the  se- 
en his  own  account,  or  passes  names  curity  both  of  the  seller  and  of  the 
of  other  parties  whom  he  represents ;  jobber;  and  if  the  brokers  of  the  sell- 
in  case  no  name  is  passed  a  jobber  is  erswill  take  care  to  exercise  the  power 
considered  as  dealing  in  his  own  be-  of  objection  in  the  cases  requiring  it, 
half.  See  Maxted  v,  Paine,  L.  R.,  4  their  employers  may  in  the  future  be 
Exch.  205.  protected  from  the  danger  of  transfer- 

4.  In  Maxted  v.  Paine,  L.  R.,  6  Exch.  ring  any  shares  to  persons  unable  to 
132,  a  party  through  his  broker  on  the  fulfill  the  obligations  thev  undertake." 
Stock  Exchange  sold  to  a  jobber  ten  0.  In  Duncan  v.  Hill,  £/.  R.,  6  Exch. 
shares  in  Overend,  Gurney  &  Co.,  355,  the  defendant  had  directed  plain- 
Limited.  The  jobber  on  the  name  day  tiffs,  his  brokers,  to  buy  various  stocks 
passed  a  ticket  to  the  plaintiff's  brok-  for  the  account,  as  it  is  called.  Before 
ers,  containing  the  name  of  the  ulti-  the  settling  day  arrived  the  broker 
mate  purchaser ;  no  objection  was  was  declared  a  defaulter,  and  by  the 
made  to  the  name,  and  the  plaintiff  rules  of  the  Stock  Exchange  his  trans- 
•executed  a  transfer,  to  the  party  actions  were  closed  iis  of  the  date  of  his 
named,  for  the  ten  shares.  It  was  at-  default;  the  result  was  a  difference 
terwards  discovered  that  the  party  against  the  defendants  of  more  than 
named  on  the  ticket  was  insolvent,  and  <£6,ooo,  for  which  the  plaintiffs,  as  the 
*was  not  the  real  purchaser  of  the  stock,  broker's  assignees,  brought  thisactioni 
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the  consequent  closing  of  his  transactions  before  the  settling 
<lay.^  And  a  custom  prevailing  on  the  Stock  Exchange  as  to  the 
form  and  character  of  transfers  required  to  put  a  particular  kind 
of  securities  in  condition  for  delivery  is  sufficient  to  put  the  trans- 
feree on  notice  if  the  usage  has  not  been  observed.*  But  the 
general  rule  is  that  customs  which  are  unreasonable,  or  are  con- 
trary to  the  fixed  principles  of  the  law,  or  to  public  policy,  will 
not  be  upheld  by  the  courts.^ 

IX.   T&AH8FER,  EEOIBTEATION  AND  NEOOTIABILITT  OF  CEBTIFICATEB. 

— See  Stock,  vol.  23,  p.  582. 
X.  Pledge  of  Stock  Certificateb  Am)  Other  Secitritieb. — See 

Pledge,  vol.  18,  p.  610. 

and  they  were  held  to  be  entitled  to  izing  stock-brokers,  who  are  entitled 

recover.  Counsel  for  the  defendant  took  to  sell  stock  or  shares  of  the  customer 

the  position  in  the  argument  that  while  for  the  realization   and    payment    of 

it  must   be  admitted  that  the  usages  money  due  to  them   from   such   cus- 

of  the   Stock  Exchange  are   incorpo-  tomer,  to  take  over  to  themselves   at 

rated   into  contracts  made  with  per-  the  price  of  the  day  stock  or  shares  of 

sons  who  are  not  members,  yet  that  the  the  customer   for  which   there  was  an 

defaulting  broker  had  no  right  to  avail  inadequate  demand,  or  where  a  forced 

himself  as  against  his  principal  of  the  sale  would  lower  the  selling  price,  was 

usages,  the  object  of  which  was  solely  unreasonable   and   incapable  of  being 

to  regulate  and  control  in  case  of  de-  supported. 

faulters,  and  to   fix  their   liabilities  to  In    Neilson  v,  James,  9  Q^  6.  Div. 

other  members  of  the  Exchange  with  546;  51  L.  J.  Q^B.  369;  46  L.  T.  791,  a 

whom  they  had  entered  into  contracts,  stock-broker  who  had  undertaken   to 

The    chief    baron,    however,  did    not  sell  shares  of  a  joint  stock  bank  sold 

think  this  point  well  taken.     He  held  themtoa  jobber  on  the  Stock  Exchange 

that  the  principal  must  be  considered  and  sent  an  advice  note  of  such  sale  to 

as  having  become  completely  identified  his  client,  but  in  accordance  with  the 

with  his  brokers,  even  to  the  extent  of  custom  of  the  Stock  Exchange  omitted 

having  his  liability  regulated  by  the  to   state   the   name  of   the  registered 

accidental   default  of  the   latter,   and  proprietor  of  the  shares  as  required  by 

of  being  subject,  so  far  as  his  responsi-  30  and  31  Vict.,  ch.  29,  §  i,   by  reason 

bility   under    the    contract    was    con-  of  which  the  contract  for  the  sale  was 

cerned,  to  all  the  rules  to  which  the  void,  and  the  bank  having  stopped,  and 

latter  were  liable.  an   order  for   its    winding   up  having 

1.  On  appeal  to  the  exchequer  cham-  been  made  before  the  day  on  which 
her  the  decision  of  the  court  of  ex-  the  jobber  was  entitled  to  name  a  per- 
chequer  in  the  above  case,  Duncan  v.  son  willing  to  be  the  purchaser,  the 
Hill,  L.  R.,  6  Exch.  255,  was  reversed  in  contract  for  sale  was  repudiated  and 
Duncan  v.  Hill,  L.  R.,  8  Exch.  345,  in  the  plaintiff  remained  the  holder  of 
so  far  as  it  held  the  principal  liable  for  the  shares.  It  was  hel^  that  the  de- 
the  losses  occasioned  by  the  insolvency  fendant  had  committed  a  breach  of 
of  his  brokers,  upon  the  ground  that  duty  in  not  making  a  valid  contract 
while  a  principal  who  employs  a  broker  of  sale,  notwithstanding  the  custom 
undoubtedly  authorizes  the  latter  to  of  the  Stock  Exchange  to  disregard 
bind  him  according  to  the  rules  and  the  above  -  named  statute,  as  such 
usages  of  the  Stock  Exchange,  yet  he  custom  was  both  unreasonable  and 
does  not  enter  into  any  obligation  to  be  illegal. 

^nswerable  for   a  liability   which  has  In     Parson     v.    Martin,    11     Gray 

arisen  solely  by  reason  of  his  agent's  (Mass.)  iii,itwas  held   that  the  cus- 

insolvency.  tom  among  brokers  to  transfer  shares 

2.  Taliaferro  v.  First  Nat.  Bank,  71  to  the  name  of  another  person,  or  to 
Md.  200.  their  own   names  for  purposes  other 

8.  In  Hamilton  v.  Young,  7  L.  R.  Ir.  than  those  for  which  they  were  in- 
289,  it  was  held  that  a  usage  of  the  trusted  to  them  by  their  clients,  was 
^tock  Exchange  relied  upon  as  author-     bad,  and  would  not  be  supported. 
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XI.  AvoiDANCS  OF  THE  COHTSACT— 1.  For  FaUnre  of  Consideratioii. 

— It  has  been  seen^  that  while  there  is  no  implied  warranty  that 
stocks  or  other  securities  sold  by  a  broker  are  valuable,  yet  there 
is  an  implied  condition  that  the  thing  delivered  shall  be  the  thing 
sold.     If  it  is  not,  there  is  a  failure  of  the  consideration,  and  the 

vendee  may  avoid  the  contract  and  recover  back  the  purchase 
price.* 

In  Shaw  v,  Spencer,  loo  Mass.  382 ;  i  gin,  and  the  account  became  sufficient- 
Am.  Rep.  115;  97  Am.  Dec.  107,  it  ap-  ly  reduced  to  jeopardize  it,  to  adver- 
peared  that  a  certificate  of  stock  was  tise  and  sell  the  collateral  and  charge 
transferred  to  one  as  trustee,  and  was  the  customer  with  the  balance.  Upon 
by  him  fraudulently  pledged  for  his  appeal  it  was  held  no  error  to  exclude 
own  debt  and  accepted  without  inquiry,  such  evidence. 

Upon  the  trial  it  was  attempted   to  be  In  Evans  v.  Wain,  71  Pa.  St.  69,  a 

shown  that  it  was  customary  for  stock  person  employed  one  Wister,  a  broker 

certificates  appearing   to  be  held    in  in    Philadelphia,  to    sell    stock.     He 

trust  to  be  bought  and  sold  without  sold  it  through  a  broker  in  New  York, 

inquiry.    The  court  said:     "The  cir-  who    kept   this  together  with    other 

cumstance  that  stock  certificates  issued  transactions  of  the  Philadelphia  broker 

in  the  name  of  one  as  trustee,  and  by  in  one  account,  settling  with  him  from 

him    transferred   in    blank,    are  con-  time  to  time  by  paying  and  receiving 

stantly  bought  and  sold  in  the  mar-  net  balances  in  cash.     Upon   the  fail- 

ket  without  inquiry,  is  likewise  una-  ure  of  the  Philadelphia  broker  it  was 

vailing.      The     usage     to     disregard  insisted  on  the  part  of  the  New  York 

one's  legal  duty,  to  be  ignorant  of  a  broker  that  he  was  authorized  so  to 

rule   of   law,   and   to   act  as  if  it  did  keep  his  account  by  a  custom  among' 

not  exist,  can  have  no  standing  in  the  stock-brokers.  The  court  said  :    **  Nor 

courts."  was  there  any  error  in  rejecting  the 

In  Day  v.  Holmes,  103  Mass.  306,  it  offer  to  show  that  it  was  a  custom  of 
was  attempted  to  enforce  a  custom  stock-brokers,  when  dealing  with  stock- 
whereby  a  broker  ordered  to  buy  stock  brokers  in  other  cities,  to  put  all  the 
deliverable  at  any  time  at  buyer's  op-  transactions  between  them  into  one 
tion  in  sixty  days,  might  buy  the  stock  account,  and  to  remit,  or  draw,  for  the 
himself  at  thirty  days  and  deliver  it  to  general  balance.  Such  custom,  if 
his  customer  at  the  end  of  sixty  days  proven,  would  have  constituted  no  de- 
at  an  increased  price  with  interest  and  fense  to  the  action  ;  admitting  its  exist- 
the  usual  commissions.  It  was  held  ence,  the  defendant  had  no  right  to 
that  such  usage  was  bad.  credit  Wister's  account  with  the  pro- 

In  Lombardo  v.  Case,  30  How.  Pr.  ceeds  of  the  stock.  If  there  is  a  cus- 
(N.  Y.)  117,  it  was  attempted  to  show  tom  among  stock- brokers,  when  deal- 
that  by  a  custom  among  brokers  and  ing  with  others,  to  appropriate  money 
dealers  in  stocks  the  word,  "dividends,''  belonging  to  the  principal  to  the  pay- 
or "  surplus  dividends  "  in  the  contract  ment  of  the  broker's  indebtedness,  the 
was  intended  to  mean  dividends  de-  sooner  it  is  abolished  the  better: 
Glared  on  the  stock  without  regard  to  Mains  usus  est  abolendus,  A  custom 
whether  they  had  been  announced  be-  so  iniquitous  can  never  obtain  the 
fore  or  after  the  date  of  the  contract,  force  or  sanction  of  the  law,  and  the 
provided  that  on  the  day  the  contract  marvel  is  that  it  should  be  set  up  as  a 
was  made  the  stock  was  selling  "  divi-  defense  to  this  action." 
dend  on  "  and  not  **  ex  dividend."  The  In  Marye  xk  Strouse,  5  Fed.  Rep. 
court  held  that  the  custom  would  not  483,  it  was  held  that  a  custom  among 
be  allowed  to  be  proven,  for  the  reason  stock-brokers  to  charge  an  arbitrary 
that  effect  could  not  be  given  to  it  sum  for  telegrams,  regardless  of  the 
without  making  a  new  contract  be-  actual  cost  ofthe  same,  was  bad. 
tween  the  parties.  See  also  Spear  i-.  1.  See  supra,  this  title.  Sale  of 
Hart,  3  Robt.  (N.  Y.)  420.  Stock. 

In  DeCordova  1:;.  Barnum,  130  N.  Y.  2.  Young  v.  Cole,  3  Bing.  N.  Cas. 

615,  the  court  refused   to  admit  evi-  724;  32   E.  C.   L.  302;  Westropp    tv 

dence  of  a  custom  of   stock-brokers,  Solomon,  8  C.   B.  345 ;  52  E.  C.  L. 

where  collateral  was  put  up  as  a  mar-  345. 
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« 

2.  By  Operation  of  the  Statute  of  Frauds. — See  Stock,  vol.  23,  p.. 
582. 

3.  For  Illegality  of  the  Transaction — a.  Stock- Jobbing  Acts. — 
In  the  absence  of  statutor}'  limitations,  stock  may  be  bought  and 
sold  the  same  as  any  other  species  of  personal  property.^  But  in 
England^  and  in  some  of  the  states  of  the  Union,*  statutes  known 
as  **  Stock-Jobbing  Acts  '*  have  been  enacted  for  the  purpose  of 
checking  speculation  in  stocks  generally,  or  of  preventing  it  in 
some  particular  kinds  of  securities. 

It  is  not  proposed  to  make  a  minute  examination  of  the  provi^ 
sions  of  these  statutes,  but  to  inquire  how  far  they  render  stock 
contracts  incapable  of  enforcement.  For  the  purpose  of  this 
inquiry  these  statutes  may  be  divided  into  two  classes,  viz.,  those 
which  are  intended  to  prohibit  altogether  the  transactions  em- 
braced within  their  terms  and  impose  penalties  for  engaging 
therein,  as  did  Sir  John  Barnard's  Act,  and  those  which  simply 
declare  certain  transactions  void  or  voidable  and  impose  no  pen- 
alties for  engaging  in  them.  Contracts  in  violation  of  statutes  of 
the  first  class  are  not  only  incapable  of  enforcement  themselves^ 
but  obligations  incurred  by  the  parties  thereto  to  third  parties 
who  have  knowledge  that  their  means  are  to  be  used  in  the  pro- 
motion of  such  transactions,  cannot  be  enforced.^     So  a  promis- 

1.  Barklay's  Case,  26  Beav.  177;  Patterson  v.  Powell,  9  Bing.  329;  2 
Aston's  Case,  4  De  G.  &  J.  320 ;  Harri-  M.  &  S.  399;  23  E.  C.  L.  290;  Thack- 
son  V,  Heathorn,  6  M.  &  G.  81 ;  46  E.  oorseydass  v»  Dhondmull,  12  Jur.  315. 
C.  L.  81 ;  Tempest  t'.  Kilner,  2  C.  B.  One  possessed  of  omnium  was  con- 
308;  52  £.  C.  L.  300;  Bagge's  Case,  13  sidered  as  potentially  in  possession  of 
Beav.  162  ;  Noyes  v.  Spaulding,  27  Vt.  stock  and  could  legaUy  contract  to  sell 
429.  out  omnium  to  be  replaced  by   stock. 

2.  7  Geo.  II.,  ch.  8  and   10  Geo.  II.,  Olivierson  v.  Coles,  i  Stark  496. 

ch.  8,  known  as  "Sir  John  Barnard's  Omnium   is  the  aggregate  value  of 

Act,*'  was  enacted  to  prevent  specula-  the  different  stocks  in  which  the  loans- 

tion   in   the  government  securities  of  of  the  government  are  usually  funded. 

England.    The    act    applied    only  to  McCuUoch.  **  Sir  John  Barnard's  Act  '*' 

public  stocks  and  not  to  railway  and  was  repealed  by  23  and  24  Vict.  ch.  28.. 

joint-stock  shares.     Williams  v,  Trye,  8.  See  supra^  this  title,  Legality  0/ 

iS  Beav.  366 ;  Hewitt  v.  Price,  5  Scot.  Short  Sales. 

N.  R.  229;  4  M.  &  G.  355 ;  46  £.  C.  L.  4.  The  law  on  this  point  has  under- 

188 ;  Ex  parte  Turner,  3  De  G.  &  J.  gone  a  change  since  the  first  decisions' 

46;  Thacker  v.  Hardy,  4  Q^  B.  Div.  were  rendered.     In   Faikney  v.  Rey- 

689.    The  act  did  not  apply  where  the  nous,  4  Burr.  2070,  which  came  before 

seller  really  had  possession  of  the  stock  the  King's  Bench  in  1767,  a  party  had 

intended  to  be  transferred.     Saunders  paid,  at  the  request  of  another,  money 

V,  Kentish,  8  T.  R.  162;  Tate  v.  Well-  on  a  contract  which  was  illegal,  and" 

ings,  3  T.  R.  531.     It  did  not  apply  to  sued  for  its  recovery.    Judgment  was 

bargains  in  foreign  funds,  but  was  con-  given  for  the   plaintiff.     Lord  Mans- 

fined  to  the  stocks  of  England.     Els-  field  said:  *'One  of  these  two  persons 

worth  V.  Cole,  2  M.  &  W.  31 ;  Hender-  has  paid  money  for  the  other  and  on  his 

son  V.   Bise,   3    Stark    158;    Wells  v.  account,  and  he  gives  him  his  bond  to- 

Porter,  3   Scot.   141;  2  Bing.  N.   Cas.  secure  the  repayment  of  it.     This  is  not 

722;  29  E.  C.  L.  469;  Oakley  f.  Rigby,  prohibited.      He  is  not  concerned  in 

2  Bing.  N.  Cas.  732;  29  E.  C.  L.  469;  the  use  which  the  other  makes  of  the 
Robson  V.  Fallows,  3  Bing.  N.  Cas.  money."  Next  came  Petrie  v,  Han- 
392;  32  E.  C.L.  173;  Morgan  v.  Pebrer,  nay,  3  T.  R.  418,  which  was  decided 

3  Bing.  N.  Cas.  457;  32   E.  C.  L.  202;  in  "1789.    In  this  case  Faikney  v.  Rey- 
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nous,  4  Burr.  2070,  was  followed  with  very  fully  and  ably  argued ;  all  the 
considerable  hesitation  and  against  autnorities  bearing  upon  it  on  one 
the  opinion  of  Lord  Kenyon.  Much  side  or  the  other  were  quoted  and  dis- 
stress  was  laid  upon  the  distinction  be-  cussed  in  such  a  manner  that  it  is  not 
tween  malum  in  se  and  malum  pro-  necessary  to  notice  many  of  them  with 
kibitum.  These  two  cases  were  re-  any  particularity.  The  authorities 
peatedly  questioned  and  disapproved  principally  in  favor  of  the  defendant 
in  Booth  v,  Hodgson,  6  T.  R.405;  Au-  are  those  of  Faikney  v.  Reynous,  4 
bert  T'.  Maze,  2  B.  &  P.  371;  Mitchell  Burr.  2070,  and  Petrie  v.  Hannay,  3  T. 
V.  Cockburn,  2  H.  Bl.  379;  Webb  v,  R.  418.  The  propriety  of  these  de- 
Brooke,  3  Taunt.  6.  and  Langton  v.  cisions  has  been  questioned  in  several 
Hughes,  I  M.  &  S.  594.  In  these  subsequent  cases  that  are  quoted  on 
cases  the  distinction  between  malum  the  part  of  the  plaintiff,  and  the  dis- 
in  se  and  malum  frohihilnm  was  over-  tinction  taken  in  the  former  of  them 
ruled.  Next  came  the  case  of  Bowry  between  malum  prohibitum  and  malum 
V.  Bennett,  i  Camp.  348,  which  fof-  in  se  was  expressly  disallowed  in  the 
lowed  the  earlier  decisions  on  this  case  of  Aubert  r.  Maze,  2  B.  &  P. 
point;  as  did  also  the  case  of  Hodgson  371.  Indeed  we  think  no  such  distinc- 
V.  Temple,  5  Taunt.  181,  decided  in  tion  can  be  allowed  in  a  court  of  law. 
the  year  1813.  But  in  the  same  year  The  court  is  bound  in  the  administra- 
Langton  v.  Hughes,  i  M.  &  S.  593,  tion  of  the  law  to  consider  every  act 
was  decided  in  the  King's  Bench.  It  to  be  unlawful  which  the  law  has'pro- 
was  tried  before  Lord  EUenborough  hibited  to  be  done.  The  statute  upon 
at  nisi prius,  and  was  an  action  for  the  which  the  objection  to  the  loan  in  this 
price  of  drugs  sold  to  the  defendants  case  arises,  viz.,  7  Geo.  II.,  ch.S,  was 
who  were  brewers,  the  plaintiffs  know-  founded  upon  public  policy  to  prevent, 
ing  that  the  defendants  intended  to  according  to  the  language  of  the  pre- 
use  the  drugs  for  mixing  with  beer —  amble,  *the  pernicious  and  destructive 
a  use  prohibited  by  the  statute.  His  practice  of  stock  -  jobbing,  whereby 
lordship  charged  the  jury  that  the  many  of  his  majesty's  subjects  are 
plaintiffs,  in  selling  drugs  to  the  de-  diverted  from  pursumg  their  lawful 
fendants  knowing  that  they  were  to  be  trades  and  vocations  to  the  utter  ruin 
used  contrary  to  the  statute,  were  aid-  of  themselves  and  families,  to  the  great 
ing  them  in  a  breach  of  the  law,  and  discouragement  of  industry,  and  to 
were,  therefore,  not  entitled  to  re-  the  manifest  detriment  of  trade  and 
cover.  He,  however,  reserved  the  commerce.*  By  the  5th  section,  upon 
point,  and  the  ruling  was  maintained  which  this  case  more  particularly  de- 
by  all  the  judges.  Next  came  the  pends,  it  is  enacted  that  no  money  or 
leading  case  of  Cannan  v.  Bryce,  3  B.  other  consideration  shall  be  volun- 
&  Aid.  179;  5  E.  C.  L.  255,  which  was  tarily  given,  paid,  had  or  received  for 
decided  in  the  King's  Bench  in  1819,  the  compounding  and  satisfying  or 
and  definitely  settles  the  law  as  it  is  making  up  any  difference  for  not 
stated  in  the  text.  In  this  case  it  ap-  transferring  any  public  stock,  or  not 
pears  that  the  plaintiffs  had  loaned  performing  any  contract  or  agreement 
money  to  a  party  engaged  in  an  ille-  stipulated  to  be  performed,  and  all  and 
gal  stock  transaction  in  violation  of  every  person  who  shall  voluntarily 
Sir  John  Barnard's  Act.  Upon  their  compound,  make  up,  pay,  satisfy,  take 
refusal  to  repay  he  brought  his  action  or  receive  such  difference  money,  etc., 
to  recover  the  money.  Abbot,  C.  J.,  shall  forfeit  the  sum  of  one  hundred 
in  delivering  the  opinion  of  the  court,  pounds.  .  .  .  Then  as  the  statute 
said :  "  On  the  part  of  the  plaintiffs  it  in  question  has  absolutely  prohibited 
was  contended,  that  this  loan  being  the  payment  of  money  for  compound- 
made  for  the  purpose  of  enabling  ing  differences,  it  is  impossible  to  say 
Amos  to  pay  or  compound  differences  that  the  making  of  such  payment  is 
upon  illegal  stock  -  jobbing  transac-  not  an  unlawful  act,  and  if  it  is  unlaw- 
tions,  was  in  itself  illegal,  and,  conse-  ful  for  one  man  to  pay,  how  can  it  be 
quently,  all  securities  given  for  repay-  lawful  for  another  to  furnish  him  with 
ment  of  the  loan  were  void.  On  the  the  means  of  payment?  It  will  be 
part  of  the  defendant  it  was  con-  recollected  that  I  am  speaking  of  a 
tended,  that  as  he  was  not  a  party  to  case  wherein  the  means  were  furnished 
the  illegal  transaction,  the  loan  was  not  with  a  full  knowledge  of  the  object  to 
illeg&l,  and  the  securities,  therefore,  which  they  were  to  be  applied, and  for 
were  available  in  law.    The  case  was  the  express  purpose  of  accomplishing 
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sory  note,  given  for  a  balance  of  money  advanced  to  be  used  in 
illegal  stock-jobbing  transactions,  is  void ;  ^  and  a  bill  given  for 
the  amount  of  stock-jobbing  differences  is  void  in  the  hands  of  an 
indorsee  with  notice,*  or  in  the  hands  of  one  to  whom  it  was 
indorsed  for  value  after  maturity.^  But  a  bill  of  exchange  or 
promissory  note,  given  for  such  differences,  is  valid  in  the  hands 
of  one  to  whom  it  was  indorsed  for  value,  before  it  was  due,  and 
without  notice  of  the  illegal  consideration  * 

But  where  the  statute  imposes  no  penalty  for  engaging  in  such 
transactions,  and  does  not  make  it  unlawful  to  meet  the  obliga- 
tions incurred  therein,  the  payment  of  debts  contracted  with 
third  parties  for  the  purpose  of  meeting  such  obligations  may  be 
enforced,  notwithstanding  the  knowledge  of  such  third  parties  of 
the  use  to  which  the  money  is  to  be  put.*  So  where  a  broker 
buys  stock  upon  the  order  of  his  principal,  who  refuses  to  accept 
and  pay  for  the  same,  and  the  broker  sells  it  at  a  loss,  he  may 
recover  the  difference  between  the  purchasing  and  selling  price 

that  object."     This  case  was  followed  other  stocks   in   order  to   fulfill  this 

in   the   later    cases  of    McKinnell  f.  contract;  that  this  transaction  resulted 

Robinson,  3  M.  &  W.  435,  and  Pearce  in  a  loss  of  $1,724.28,  and  that  the  de- 

T'.  Brooks,   L.  R.,   i    Exch.   213.     See  fendant,  knowing  the  facts,  paid  this 

Staples  V.  Gould,  9  N.  Y.  520,  holding  sum  to  Wheelock  for  the  plaintiff  and 

that  a  principal   who   had   sold  stock  took  his  note  therefor.    The  plaintiff 

**  short,"  through   the   agency  of    his  contended  before  the  auditor  that  this 

broker,  in  violation  of  the  act  against  transaction    was  within  St.   1836,  ch. 

stock -jobbing,  could  not  recover  any  279,  which  is  re-enacted  in  Gen.  Sts. 

differences  from  the  broker,  although  ch.  105,  §  6,  against  stock-jobbing.     It 

he  would  otherwise  be  entitled  to  them,  provides,  in  substance,  that  all  contracts 

1.  Ex  parte  Bulmer,  13  Ves.  313.  for  the  sale  or  transfer  of  stock  shall 

2.  Steers  v,  Laishley,  6  T.  R.  61;  be  absolutely  void,  unless  the  party 
I  Esp.  166;  Amory  v,  Merryweather,  4  contracting  to  sell  or  transfer  is  at  the 
D.  &  Ry.  86;  2  B.  &  C.  573;  9  E.  C.  L.  time  of  making  the  contract  the  owner 
183.  or  assignee  of  the  stocks,  or  authorized 

3.  Brown  v.  Turner,  7  T.  R.  630;  2  by  the  owner  or  assignee,  or  his  agent, 
Esp.  631.  to  make  the  sale ;  but  it  does  not  make 

4.  Day  t*.  Stuart,  6  Bing.  109;  3  M.  the  act  penal,  and  does  not,  like  the 
&  P.  334;  19  E.  C.  L.  20;  Greenland  statutes  of  England  and  Ne^v  Tork 
V.  Dyer,  2  M.  &  R.  422 ;  Amory  v.  on  the  same  subject,  provide  that  any 
Merryweather,  4  D.  &  Ry.  S6;  2  B.  &  money  paid  on  such  a  contract  maybe 
C.  573 ;  9  E.  C.  L.  183.  recovered  back.     It  merely  denies  to 

5.  In  Wyman  v.  Fiske,  3  Allen  the  parties  all  legal  aid  in  enforcing 
(Mass.)  238 ;  80  Am.  Dec.  66,  it  ap-  such  contracts,  and  this  places  them  on 
pears  that  a  third  party,  upon  the  re-  similar  grounds  with  oral  agreements 
quest  of  one  of  the  parties  to  a  stock-  that  are  within  the  Statute  of  Frauds, 
jobbing  transaction,  furnished  the  It  is  not  criminal  to  make  them  ;  they 
money  to  pay  debts  incurred  therein,  are  merely  deprived  of  legal  validity, 
for  wjbich  the  party  who  borrowed  it  It  is  clear  that  the  plaintiffs  contract, 
gave  his  promissory  note.  Upon  the  which  he  made  through  his  broker, 
point  as  to  whether  or  not  the  note  Wheelock,  was  within  the  statute.  It 
was  valid,  the  court  said :  "  The  au-  is  not  necessary  to  decide  whether 
ditor  credits  the  defendant  with  a  note  Wheelock  could  have  compelled  the 
of  $1,724.28.  In  respect  to  this  item  plaintiff  to  refund  the  money  which 
it  was  proved  that  one  Wheelock,  a  he  had  advanced  for  the  plaintiff  to 
broker,  contracted  to  sell  on  time  for  enable  him  to  make  good  his  losses, 
the  plaintiff  certain  stocks  which  he  for  if  the  plaintiff  chose  to  reimburse 
did  not  own,  and  of  which  he  had  no  him  he  had  a  legal  right  to  do  so.  The 
control;    that    Wheelock     purchased  payment  would  at  least  be  legal  as  a 
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from  his  principal,  and  the  fact  that  the  original  vendor  was  not 
the  owner  of  the  stock  at  the  time  he  bargained  for  the  sale  of  it 
is  no  defense  to  the  action.^  And  if  the  vendor  of  stock  owns  it 
at  the  time  of  making  a  contract  for  future  delivery,  the  fact  that 
he  sells  it  before  the  time  set  for  the  delivery  is  not  sufficient  to 
avoid  the  contract.*  But  a  contract  within  the  statute  cannot  be 
enforced  between  the  parties  to  it ;  the  courts  will  leave  them  to 
their  own  resources.'  The  general  rule  is  that  one  who  seeks  to 
avoid  a  contract  on  the  ground  of  illegality  has  the  burden  of 
proving  such  defense,^  and  it  has  been  held  that  this  rule  applies 
to  contracts  within  the  statutes  against  stock-jobbing,^  although 
the  contrary  conclusion  has  been  reached  in  a  very  forcible  opin- 
ion in  another  jurisdiction.* 

gift,  and  the  plaintiff  having  a  legal  stock.  He  set  up  as  a  defense  that  the 
right  to  make  this  voluntary  payment  contract  was  void  under  the  stock-job- 
had  a  right  to  procure  a  third  person  bing  act,  and  it  was  held  that  the 
to  make  it,  and  such  payment  would  burden  of  proof  was  on  him  to  show 
be  a  valid  consideration  for  a  note,  that  the  sellers  at  the  time  the  con- 
The  note  in  question  has  such  a  con-  tract  was  made  did  not  own  and  were 
sideration,  and  is  therefore  valid,  and  not  authorized  to  sell  the  stock  con- 
the  auditor  properly  allowed  it."  tracted  for.    The  court  said,  after  re- 

1.  Durant  v,  Burt,  98  Mass.  x6i.  ferring  to  the  case  of  Stebbins  zf.  Leo- 
A  broker    employed    to    purchase  wolf,  3  Cush.  (Mass.)  143:    "If,  as  has 

stock  contracted  for  it  in  his  own  name  been  shown,  the  contract  is  a  valid  one 
with  }.  S.,  who  owned  it  at  the  time,  upon  its  face,  and  not  void  by  the 
but  had  made  a  prior  contract  for  its  Statute  of  Frauds,  all  that  was  neces- 
sale.  The  employer,  for  groundless  sary  for  the  plaintiff  to  do  was  to  prove 
reasons,  repudiated  the  contract ;  but  the  execution  of  the  contract,  a  readi- 
the  broker,  having  no  knowledge  of  or  ness  and  offer  to  perform  on  his  part^ 
reasons  to  suspect  a  prior  sale  by  }.  S.,  and  a  refusal  of  the  defendant,  to  en- 
paid  for  the  stock  when  tendered  to  title  him  to  recover.  Such  a  contract 
him.  It  was  held  that  the  Gen.  Sts.,  at  common  law  and  in  absence  of  the 
ch.  105,  §  6,  making  void  contracts  for  stock -jobbing  act  would  be  clearly 
the  sale  of  stocks  not  owned  by  the  valid,  and  the  courts  will  not  presume 
seller  did  not  debar  the  broker  from  that  the  party  contracting  to  sell  stocks 
recovering  from  his  employer  the  was  not  the  owner  thereof  for  the  pur- 
amount  so  paid.  Brown  v.  Phelps,  103  pose  of  rendering  the  contract  void. 
Mass.  313.  On  the  contrary,  the   presumption   is 

2.  Frost  v.  Clarkson,  7  Cow.  (N.  Y.)  that  the  contract  is  valid  until  the 
26.  See  also  Barrett  v.  Hyde,  10  Allen  contrary  is  shown  by  the  defendant. 
(Mass.)  160;  Barrett  v.  Mead,  7  Gray  Where  a  contract  is  apparently  valid 
(Mass.)  337;  Thompson  v.  Alger,  13  upon  its  face,  the  party  seeking  to  im- 
Met.  (Mass.)  428;  Price  t;.  Minot,  107  peach  it  must  prove  that  it  is  made 
Mass.  49.  under  such  circumstances  or  for  sucb 

8.  Staples  V.  Gould,  9   N.  Y.  520;  purposes  as   to  render  it  void  before 

Dykers   v,  Townsend,  24  N.    Y.  57;  the    defense  cart  be  made  available. 

Wyman  v.  Fiske,  3  Alien  (Mass.)  238;  We  are  quite  clear  that  the  burden  of 

8oAm.  Dec.  66;  Stebbins  v.  Leowolf,  proof  rested  upon   the  defendant    to 

3  Cush.  (Mass.)  137.  show  that  the   plaintiffs  at  the  time 

4.  Rex   V.   Hawkins,   10   East    211;  they  made  these  contracts  did  not  own 

Bennett  v.  Clough,  i   B.  &  Aid.  461 ;  and  were  not  authorized  to  sell  the 

Sissons  V,  Dixon,  5  B.  &  C.  758 ;   12  E.  stock  contracted  for." 
C.  L.  371 ;  Monke  v.  Butler,  i  Rol.  83;        6.  In  Stebbins  v,  Leowolf,  3   Cush. 

Harris  v.  White,  81  N.  Y.  532.  ( Mass.)  137,  a  conclusion  directly  the  op- 

6.  Dykers  r.  Townsend.  24  N.  Y.  57,  posite  of  that  in  Dykers  v,  Townsend, 

was  an  action  against  a  purchaser  to  24  N.  Y.  57,  was  reached.    In  this  case 

recover  for  a  refusal  to  perform  his  a  contract  to  be  performed  in  the  state 

contract  to  purchase  certain  shares  of  of  New  Tork  was  before  the  court,  and*. 
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b.  Wagering  Contracts — (See  Gambling  Contracts,  vol. 

8,  p.  1004). — At  common  law  wagering  contracts  are  not  void, 
unless  they  tend  to  violate  some  rule  of  public  decency  or  moral- 
ity, or  some  principle  of  public  policy.^  But  in  England,  and 
perhaps  all  of  the  states  of  the  Union  there  are  now  statutes 
designed  to  prevent  gambling,  and  these  take  away  from  the 
parties  to  wagering  contracts  all  remedy  in  the  courts  of  justice. 
In  the  absence  of  statutes  aimed  specifically  at  stock-jobbing, 
many  stock  transactions  have  been  held  to  be  within  the  purview 
of  the  statutes  against  wagering  generally.  As  has  been  seen, 
bona  fide  contracts  for  the  future  delivery  of  stocks  or  other 
chattels  are  legal  and  valid  ;  *  but  the  general  rule  is  that  if  the 
transaction  is  fictitious,  and  the  parties  to  the  contract  do  not 
intend  an  actual  sale  and  delivery  of  the  article  dealt  in,  but 
contemplate  merely  a  settlement  of  the  differences  between  the 


the  defendant,  as  in  the  other  case,  set 
up  the  New  Tork  statute  as  a  defense 
to  the  action.  The  court  said  :  '*  The 
next  question  is,  upon  whom  is  the 
burden  of  proof  to  show  that  the  vend- 
ors at  the  time  of  making  the  contract 
had  the  shares  of  stock  to  the  amount 
stipulated  to  be  sold,  and  that  such 
shares  were  so  held  by  them  as  to  au- 
thorize them  to  contract  for  a  sale  and 
delivery  thereof  at  a  future  day  ?  If 
this  was  a  contract  in  writing  promis- 
ing to  pay  a  certain  sum  of  money, 
and  the  promise  was  of  a  character 
which  imported  a  consideration  on  the 
face  of  it,  so  that  the  proof  of  the  con- 
tract would  of  itself  make  2i prima  facie 
•case,  there  is  no  doubt  that  if  the  de- 
fendant would  avail  himself  of  any 
secret  taint  which  rendered  the  contract 
illegal — as,  for  example,  if  the  defend- 
ant in  an  action  upon  a  note  of  hand 
alleges  uBury,  or  sets  up  in  defense  that 
the  note  was  given  for  a  gaming  debt 
—the  burden  of  proof  rests  upon  the 
party  who  relies  upon  such  defense; 
but  the  present  case  differs  from  the 
one  just  stated.  The  plaintiff,  in  this 
case,  must  show  a  legal  contract  bind- 
ing upon  the  vendor  and  vendee  with 
relation  to  these  shares  before  he  can 
•establish  a  prima  facie  case.  He  pro- 
poses, then,  in  the  lirst  instance,  to  show 
an  agreement  by  the  one  party  to  sell, 
and  by  the  other  to  buy,  certain  shares 
of  Harlem  railroad  stock  to  be  trans- 
ferred, at  a  future  day;  but  evidence  to 
this  extent  shows  no  valid  contract. 
The  law  requires  that  the  vendor  shall 
be  the  owner  of  the  stock  he  stipulates 
to  transfer  at  the  time  he  makes  such 
contract,  and  this  fact  he  is  bound  to 


prove.  It  is  an  element  essential  to 
the  validity  of  the  contract,  and  one 
without  which  the  contract  could  not 
be  enforced  against  the  plaintiff,  as  the 
purchaser,  or  the  plaintiff  as  agent 
have  any  claim  against  the  defendant 
as  his  principal."  Considering  that 
this  is  a  case  in  which  a  peculiar 
knowledge  of  the  fact  to  be  proved 
rests  with  the  plaintiff,  it  is  hard  to 
see  how  the  New  Tork.  court  has  the 
best  of  the  argument. 

1.  Sherbon  v,  Colebach,  2  Vent.  175 ; 
Morgan  v,  Pebrer,  4  Scott  230 ;  Goold 
V.  Elliott,  3  T.  R.  693;  Johnson  v, 
Lansley,  12  C.  B.  468;  74  E.  C.  L.  468; 
Dalby  v,  India,  etc.,  L.  Assur.  Co., 
15  C.  B.  365 ;  24  L.  J.  C.  P.  2,  6;  80  E. 
C.  L.  365  ;  Hussey  v.  Crickitt,  3  Camp. 
168;  Jones  I'.  Randall,  Cowp.  39; 
Thackoorseydass  v.  Dhondmull,  6 
Moore  P.  C.  C.  300;  Doolubdas  v, 
Ramlool,  3  Eng.  L.  &  Eq.  39. 

a.  See  supra,  this  title.  Legality  of 
Short  Sales;  also  Grizewood  v.  Blane, 
II  C.  B.  540;  73  E.  C.  L.  525 ;  Story  v. 
Salomon,  71  N.  Y.  420;  Bigelow  v, 
Benedict,  70  N.  Y.  202 ;  26  Am.  Rep. 
573;  Cassard  v.  Hinman,  i  Bosw.  (N. 
Y.)  207 ;  Kingsbury  v.  Kirwin,  43 
N.  Y.  Super.  Ct.  451;  Stanton  v. 
Small,  3  Sandf.  (N.  Y.)  230;  Harris  v. 
Tumbridge,  83  N.  Y.  92;  38  Am.  Rep. 
398 ;  Kirkpatrick  v,  Bonsall,  72  Pa.  St. 
15S;  Brua*s  Appeal,  55  Pa.  St.  294; 
Pickering  v.  Cease,  79  111.  330;  Logan 
r.  Musick,  81  111.  419;  Corbett  v. 
Underwood,  83  111.  327;  25  Am. 
Rep.  392;  Pixley  r.  Boynton,  79  111. 
353 1  Barnard  v,  Backhaus,  52  Wis. 
593  5  Porter  v.  Viets,  i  Biss.  (U.  S.) 
178. 
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alleged  selling  price  and  the  market  price  at  the  maturity  of  the 
contract,  it  is  a  mere  wager  upon  the  price  of  the  article,  and  does 
not  constitute  a  valid  and  enforceable  contract.^ 

It  is  not,  however,  a  contract  between  the  principals  that  is  the 
special  object  of  this  inquiry,  but  the  rights  of  the  stock-broker 
through  whom  such  contract  is  made.  In  England  the  statute 
against  gaming*  imposes  no  penalty  for  paying  gambling  debts, 
and  does  not  make  wagering  contracts  unlawful,  but  simply  de- 
clares  them  null  and  void.  In  this  respect  it  differs  from  Sir 
John  Barnard's  Act,  and,  as  might  be  expected,  the  courts  have 
made  a  distinction  between  the  two  as  regards  the  right  of  third 
parties  to  recover  money  advanced  to  pay  the  losses  of  one  of 
the  parties  to  contracts  within  these  statutes,  respectively.  It  is 
well  settled  there,  that  if  a  stock-broker  negotiates  a  wagering 
contract  for  his  principal,  he  may  nevertheless  recover  his  com- 
missions, and  if  he  pays  losses  at  the  request  of  his  principal,  or 
himself  suffers  loss  from  the  transaction  through  the  operation 
of  the  rules  of  the  Stock  Exchange,  he  may  recover  from  his 
principal  the  amount  so  paid,  or  the  amount  of  such  loss,  notwith- 
standing his  knowledge  of  the  nature  of  the  transaction.* 

In  the  United  States  there  is  a  manifest  disposition  on  the  part 
of  many  of  the  courts  to  ignore  the  distinction  between  contracts 
to  do  an  unlawful  act  and  those  which  are  simply  void  and  the 
parties  thereto  left  remediless  in  the  courts.  It  should  be  ob- 
served also  that  many  of  the  statutes  against  gaming  declare  such 
contracts  unlawful ;  and  when  cases  arise  under  such  statutes,  due 
consideration  should  be  given  to  that  fact.  There  is  also  a  tend^ 
ency  on  the  part  of  the  courts  to  declare  such  contracts  unlawful, 
in  the  absence  of  statutory  declarations  on  the  subject,  on  the 
ground  that  they  are  contrary  to  public  policy.     The  cases  on 

1.  Flagg  V.  Baldwin,  3S   N.  J.  Eq.  2.  8  &  9  Vict.,  ch.  109,  §  18. 

319;  48  Am.  Rep.  308;  Brua's  Appeal,  3.  Jessopp  v.  Lutwj'che,   10   Exch. 

55  Pa.  St.  294;  Kirkpatrick  T'.  Bonsall,  614;     Knight   v.   Canibers,    15    C.    B. 

73  Pa.  St.  151?;  Maxton  v.  Gheen,  75  562;  80  E.  C.  L.  «;62 ;  Knight  v.  Fitch, 

Pa.  St.  166;  North  v.  PhiUips,  89  Pa.  15  C.  B.  566;  24  L.  J.  C.  P.  122;  80  E. 

St.  250;  Dickson  v.  Thomas,  97  Pa.  St.  C.  L.  566;  Rosewarne  v.  Billing,  15  C. 

278;  Ruchizky  v,  De  Haven,  97  Pa.  St.  B.  N.  S.  316;   109  E.  C.  L.  316;  Bubb 

202;    Wolcott    V.    Heath,  78  111.  437;  v.  Yelverton,   24   L.   T.,   N.   S.   823; 

Walls  V.  Bailey,  49  N.  Y.  472  ;  10  Am.  Thacker  v.  Hardy,  4  Q^B.  Div.  685. 

Rep.  407;  Tyler  i\  Barrows,  6  Robt.  In    Rosewarne  v.  Billing,   15  C.  B. 

(N.   Y.)    104;   Cassard   v.  Hinman,  i  N.  S.  316;   109  E.  C.  L.  316,  a  broker 

Bosw.  (N.  Y.)  207;  Yerkes  7'.  Salomon,  conducted  a  stock  transaction  for  his 

II  Hun  (N.  Y.)  471;  Durant  t'.   Burt,  principal,   which   was    within   8   &  9 

98  Mass.    167;  Sampson  v.  Shaw,  loi  Vict,  ch.  109,  and  at  the  request  of  his 

Mass.  150;  3  Am.  Rep.  327;  Harvey  f.  principal  paid   losses  which   resulted 

Merrill*  150  Mass.  i ;   15  Am.  St.  Rep.  from  such  transaction.     He  sued  his 

159;  Rourke  v.  Short,  5    E.  &  B.  904;  principal  to  recover  the  money,  and 

85    E.    C.     L.    904;    Hibblewhite    v,  the  plea  was  set  up  that  the  contract 

M'Morine,  5  M.  &  W.  466;   Petrie  v.  betw-een  the  principals  was  a  wagering 

Hannay,  3  T.  R.  424;  Brown  v.  Spey-  contract  and  therefore  void.    The  plea 

ers,   20  Gratt.  (Va.)  309;  Dickson  z\  was  held  bad  in  an  action  between  the 

Thomas,  97  Pa.  St.  279,  and  other  cases  broker  and  his  client.    Erie,  C.  J.,  said  : 

cited  in  last  note.  '*  I  am  of  opinion  that  our  judgment 
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upon  this  demurrer  must  be  for  the  against  the  liability  incurred  by  him 
plaintiff.  He  sues  the  defendant  for  and  for  his  commissions  as  a  broker; 
money  which  he  alleges  he  paid  for  and  it  was  held  that  he  might  recover 
the  defendant  at  his  request.  The  notwithstanding  the  contracts  which  he 
answer  the-  defendant  sets  up  is  that  negotiated  were  within  8  &  9  Vict,  ch, 
the  money  became  due  by  reason  of  109,  §  18.  Lindley,  J.,  said:  "This  act 
certain  wagering  contracts  made  by  does  not  expressly  mention  or  allude 
the  plaintiff  for  the  defendant  with  to  Stock  Exchange  transactions,  but  it 
certain  other  persons  since  the  passage  has  been  decided  that  agreements  be- 
of  8  &  9  Vict.,  ch.  109.  Now  the  law,  tween  buyers  and  sellers  of  shares  and 
as  to  gaming  contracts,  is  that  all  such  stocks  to  pay  or  receive  the  differences 
contracts  are  null  and  void,  and  no  ac-  between  their  prices  on  one  day  and 
tion  can  be  maintained  upon  them;  their  prices  on  another  day  are  gaming 
but  they  are  not  therefore  illegal,  and  wagering  contracts  within  the 
The  parties  making  them  are  not  lia-  meaning  of  the  statute.  Grizewood 
ble  to  any  actions  or  to  any  penalties,  v.  Blane,  11  C.  B.  526;  3  E.  C.  L.  526; 
Here  the  plaintiff  paid  the  differences  Barry  r».  Croskey,  2  J.  &  H.  21,  and 
according  to  the  result  and  at  defend-  Cooper  v,  Neil,  13  W.  N.  128,  all  de- 
ant's  request.  I  am  clearly  of  opinion  cided  that.  But  the  plaintiff  did  not 
that  if  a  man  loses  a  wager  and  gets  agree  to  buy  or  sell  from  or  to  the  de- 
another  to  pay  the  money  for  him,  an  fendant.  I  have  the  authority  of  Brett,, 
action  lies  for  the  recovery  of  the  Lord,  L,  for  saying  that  the  statute 
money  so  paid.  In  Jessopp  i\  Lut-  only  affects  the  contract  which  makes 
wyche,  10  Exch.  .614,  and  Knight  v,  the  bet  or  wager.  The  agreement  be- 
Cambers,  15  C.  B.562;  80  E.  C.  L.  562,  tween  the  plaintiff  and  defendant  ren- 
the  court  of  Exchequer  and  this  court  dered  it  necessary  that  the  plaintiff 
both  say  that  the  plaintiff  was  entitled  should  himself  as  principal  enter  into 
to  judgment,  on  the  ground  that  the  real  contracts  of  purchase  and  sale 
money  was  alleged  to  have  been  paid  with  jobbers,  and  the  plaintiff  accord- 
at  request  of  the  defendant  and  that  ingly  did  so,  and  in  respect  to  these 
there  was  nothing  to  show  that  there  contracts  he  incurred  obligations,  for 
was  any  illegality.  Those  cases  are  in  the  non -performance  of  which  actions 
point  to  show  this  to  be  a  bad  plea.  I  could  and  can  now  be  brought  against 
should  incline  to  think  that  if  one  re-  him.  It  is  against  the  liability  so  in- 
quests another  to  make  a  wagering  curred  that  he  seeks  to  be  indemnified, 
contract  on  his  account  and  to  pay  the  .  .  .  Now,  if  the  gaming  and  wager- 
loss,  if  loss  happens,  that  would  be  a  ing  were  illegal,  I  should  be  of  the 
continuing  request  to  pay  until  re-  opinion  that  the  illegality  of  the  con- 
voked. If  the  party  were  a  broker  tracts  in  which  the  plaintiff  and  de- 
who  by  the  usage  of  the  share  market  fendant  were  engaged  would  have 
was  bound  in  all  events  to  pay,  it  tainted  as  between  themselves  what- 
might  be  a  question  whether  the  prin-  ever  the  plaintiff  had  done  in  further- 
cipal  could  be  allowed  to  rescind.  It  ance  of  their  illegal  designs,  and  would 
will  be  time  enough  to  decide  that  have  precluded  him  from  claiming  in 
question  w^henever  it  shall  arise."  a  court  of  law  any  indemnity  from  the 
In  Thacker  v.  Hardy,  4  Q^  B.  Div.  defendant  in  respect  of  the  liabilities 
685,  the  question  suggested  by  the  that  he  had  incurred.  Can  nan  v. 
court  in  Rosewarne 'r^  Billing,  15  C.  B.  Bryce,  3  B.  &  Aid.  179;  5  E.  C.  L. 
N.  S.  316;  109  E.  C.  L.  316,  did  arise.  255 ;  M'Kinnell  v.  Robinson,  3  M.  & 
In  that  case  the  plaintiff,  a  broker,  was  W.  434;  Lyne  v.  Siesfield,  i  H.  &  N. 
employed  by  the  defendant  to  specu-  278.  But  ithas  been  held  that  although 
late  for  him  upon  the  Stock  Exchange,  gaming  and  wagering  contracts  cannot 
To  the  knowledge  of  the  plaintiff  the  be  enforced  they  are  not  illegal.  Fitch 
defendant  did  not  intend  to  accept  the  v,  Jones,  5  E.  &  B.  238 ;  85  E.  C.  L. 
stock  bought  for  him,  or  to  deliver  the  238,  is  plain  to  that  effect.  Money 
.stock  sold  for  him,  but  expected  that  paid  in  discharge  of  a  bet  is  a  good 
the  plaintiff  would  so  arrange  matters  consideration  for  a  bill  of  exchange, 
that  nothing  but  differences  should  be  Oulds  v,  Harrison,  10  Exch.  572;  and 
payable  by  him.  The  plaintiff  accord-  if  money  be  paid  by  plaintiff  at  the 
ingly  entered  into  contracts  on  behalf  request  of  a  defendant,  it  can  be  re- 
of  the  defendant,  upon  which  the  plain-  covered  by  action  against  him.  Knight 
tiff  became  personally  liable,  and  he  v.  Cambers,  15  C.  B.  562;  80  E.  C.  L, 
sued    the    defendant    for    indemnity  562 ;  Jessopp  v.   Lutwyche,  10  Exch.. 

743 


i&Yoidaiioe  of  the  Contraet.   STOCK-BROKERS.  For  lUegalitj of  TraaiMtiim. 

this  point  arising  out  of  stock  transactions  are  not  numerous  ;  but 
from  such  as  there  are,  and  from  analogous  cases,  the  rule  may  be 
evolved  that  where  the  broker  enters  into  a  gambling  transaction 
with  full  knowledge  of  the  nature  of  the  same,  and  renders  his 
assistance  in  its  consummation,  he  can  recover  neither  his  com- 
missions nor  advances  made  by  him  to  one  of  the  parties  in  fur- 
therance of  the  undertaking.^  And  it  has  been  held  that,  in  stock 
transactions,  where  the  contract  between  the  principals  is  shown 
to  be  tainted  with  gambling,  the  broker  himself  will  be  consid- 
ered a  principal,  and,  as  such,  left  without  remedy  in  the  courts ;  * 
and  that  a  minor,  for  whom  he  has  conducted  stock  tr^cnsactions 
of  a  wagering  character,  may  recover  back  the  margins  deposited 
-with  him  and  lost  in  such  transactions,  notwithstanding  the  bro- 

€14 ;  Rosewarne  v.  Billing,  15  C.  B.  N.  authorities,  the  court  said:    '*  It  is  not 

S.  316;   109  E.  C.  L.  316.     And  it  has  denied    that    wagering  contracts  are 

been  held  that  a  request  to  pay  maj  void  by  the  common  law  of  Massachu- 

be  inferred  from  an  authority  to  bet.  setts;  but  it  is  argued  that  they  are  not 

Oldham   v,  Ramsden,  44  L.  }.  C.  P.  illegal,  and  that,  if  one  pays  money  in 

309.   Having  regard  to  these  decisions,  settlement  of  them  at  the  request  of 

I  cannot  hold  that  the  statute  above  another,  he  can  recover  it  of  the  per- 

ref erred  to  precludes  the  plaintiff  from  son  at  whose  request  he  pays  it.     It  is 

maintaining  his  action."  now  settled  here  that  contracts  which 

1.  Fareira  v,  Gabell,  89  Pa.   St.  89;  are  void  at  common  law,  because  they 

Ruchizky  v.  De  Haven,  97  Pa.  St.  202 ;  are    against  public   policy,  like  con- 

Waugh  XK  Beck,  114  Pa.   St.  422;   60  tracts  which  are  prohibited  by  statute. 

Am.  Rep.  354;   Flagg  v.  Baldwin,  38  are  illegal  as  well  as  void.    They  are 

N.J.  Eq.  219;  48  Am.  Rep.  308;  Irwin  prohibited  by   law  because   they  are 

V,  Wiliiar,  no  U.  S.  510;   Embrey  v.  considered  vicious,  and  it  is  not  neces- 

Jemison,    ni    U.   S.  336;   Bartlett  v,  sary  to  impose  a  penalty  in  order  to 

Smith,  13  Fed.  Rep.  263; /»  re  Green,  render  them  illegal." 
7  Biss.  (U.  S.)  338;  Clarke  v.  Foss,  7        In  Irwin  v.  Wiliiar,  110  U.  S.  499,  it 

Biss.  (U.  S.)  540;  Crawford  xk  Spen-  is  said:     "  In  England^  it  is  held  tiiat 

cer,  92  Mo.  498;  i  Am.   St.  Rep.   745  the  contracts,  although  wagers,  were 

and  note.     See  also  Sondheim  v,  Gil-  not  void  at  common  law,  and  that  the 

bert,  117  Ind.  71;   10  Am.  St.  Rep.  23  statute  has  not  made  them  illegal,  but 

and  note;  Kahn  v.  Walton,  46   Ohio  only    non -enforceable;     Thacker     v. 

195;  Cothran    v,   Ellis,   125    111.  496:  Hardy,  4  Q.  B.  Div.  685;  while  gen- 

Whitesides    v.  Hunt,    97    Ind.    191 ;  erally,    in  mis  country,  all  wagering 

49    Am.    Rep.  441 ;    First  Nat.  Bank  contracts  are  held  to   be  illegal  and 

V.  Oskaloosa  Packing  Co.,  66  Iowa  41;  void  as  against  public  policy."     Cit- 

Rumsey  v.  Berry,  65  Me.  570;   Mar-  ing  Dickson    v.  Thomas,   97  Pa.   St. 

«hall  t^.  Thurston,  3  Lea  (Tenn.)  740;  278;   Lyon  r.   Culbertson,  83  111.  33; 

McLean  v.  Stuve,  15  Mo.  App.  317;  25  Am.  Rep.  349;  Melchert  v,  Ameri- 

Ream  v.  Hamilton,  15  Mo.  App.  577;  can  Union  Tel.  Co.,  3  McCrary  (U. 

Warren  v,  Hewitt,  45  Ga.  501.    Wy-  S.)  521 ;   11  Fed.  Rep.  193  and  note; 

man  1'.  Fiske,  3  Allen  (Mass.)  238;  80  Barnard   r.   Backhaus,   52   Wis.   593; 

Am.    Dec.   66,  which    arose  out  of  a  Kingsbury  v.  Kirwan,  77  N.  Y.  612; 

stock- jobbing  transaction,  supports  the  Love  ?'.  Harvey,  114  Mass.  80.     It  was 

English  rule.  accordingly  held  that  when  a  broker 

But  in  Harvey  r.  Merrill,  150  Mass.  is   privy  to  the  unlawful  design  of  the 

1;  15  Am.  St.  Rep.  159,  the  court  de-  parties,  and  brings  them  together  for 

cided  that  the  broker  who  knowingly  the  very  purpose  of  making  an  illegal 

makes    a   wagering  contract  and  ad-  agreement,    he  is  particeps    criminis 

vances  money  on  account  thereof,  at  and  cannot  recover  for  services  ren- 

the    request   of  his   principal,  cannot  dered  or  losses  incurred  by  himself  in 

recover  either  the  money  so  advanced  behalf    of   either    in   forwarding  the 

or  commissions  for  his  services.     A  f ter  transaction, 
a  review  of  the  American  and  English        2.  Ruchizky  v.  De  Haven,  97  Pa.  St. 
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ker's  ignorance  of  his  customer's  infancy.*  But  these  decisions 
have  been  much  criticised,  and  it  would  seem  that  their  authority 
is  somewhat  shaken  by  late  utterances  of  the  court  in  which  they 
were  rendered.*  But  on  the  other  hand,  it  appears  to  be  the  rule 
in  the  United  States  as  in  England^  that  if  the  broker  acts  in  good 
faith,  and  enters  into  bona  fide  contracts  with  third  parties  on  his 
customer's  behalf  in  which  he  incurs  a  personal  liability,  he  may 
recover  his  commissions  and  advances  made  in  payment  of  losses, 
notwithstanding  the  gambling  intent  of  his  principal.^  Where, 
after  the  successful  termination  of  a  series  of  speculative  trans- 
actions in  stocks,  an  account  was  rendered  and  the  profits  paid 
over  to  the  principal,  it  was  held  that  he  was  also  entitled  to  re- 
cover back  the  margins  he  had  deposited  with  his  brokers,  not- 

203;  Fareira  v.  Gabell,  89  Pa.  St.  89;  315;  Durant  v,  Burt,  98  Mass.  167.  See 

Flagg  V,  Baldwin,  38  N.  J.  Eq.  219;  48  also  Armstrong  t;.  Toler,  ii  Wheat.  (U. 

Am.  Rep.  308.  S.)  258. 

1.  Ruchizky  v,  De  Haven,  97  Pa.  In  Warren  v.  Hewitt,  45  Ga.  507, 
St.  302.  the   court  said  :     "  The   judge,  in  his 

2.  In  Peters  v.  Grim,  149  Pa.  St.  163,  charge  to  the  jury,  and  in  his  judgment 
decided  in  the  Supreme  Court  of  refusing  a  new  trial,  treats  Warren, 
Pennsylvania  in  May,  1892,  Mitchell,  Lane  &  Co.  as  a  principal  party  to  the 
}.,  said  :  "  In  dealing  with  stock  trans-  transaction,  and  as  selling  the  cotton  to 
actions  falling  within  or  in  any  way  Hewitt.  This  error  is  fundamental.  The 
connected  with  wagering  contracts,  the  evidence  shows  that  they  only  acted  as 
law  of  Pennsylvania  is  of  exceptional  his  agents  in  effecting  the  purchase  in 
and,  for  myself  I  would  say,  of  illogical  Baltimore.  The  transaction  for  the 
and  untenable  severity  in  its  inter-  purchase  of  the  cotton  was  clearly 
ference  with  the  business  contracts  of  such  as  indicated  in  section  2596  of  the 
parties  sui Juris,  and  entirely  compe-  Code,  and  would  not  have  been  en- 
tent  to  manage  their  own  affairs.  But,  forced,  as  between  Hewitt  and  the 
even  in  this  class  of  cases,  the  decisions  seller,  in  favor  of  either  party.  But 
have  only  gone  so  far  as  to  sustain  the  where  the  transaction  has  been  com- 
opening  of  the  whole  transaction  after  pleted,  and  Warren,  Lane  &  Co.  seek 
it  has  nominally  closed,  where  the  de-  to  recover  advances  made  by  them,  in 
mand  is  for  a  part  of  the  actual  gains  good  faith,  as  the  agents  of  Hewitt, 
or  losses  of  the  illegal  acts.  See  Brua's  which  advances  were  authorized  or 
Appeal,  55  Pa.  St.  294;  North  v.  ratified  by  him,  we  think  they  are  en- 
Phillips,  IS9  Pa.  St.    250;  Dickson  v.  titled  to  do  so.'' 

Thomas,  97   Pa.   St.   278;  Griffiths  v.  In    Bartlett  v.  Smith,  13  Fed.  Rep. 

Sears,  112  Pa.  St.  523.  Even  Fareira  v.  268,  Nelson,  J.,  after   stating  the  law 

Gabel,  89  Pa.  St.  89,  and  Ruchizky  v.  applicable  to  the  case  if  it  should  be 

De  Haven,  97  Pa.  St.  202 — two  extreme  found  that  the  brokers  were  privy  to 

cases,  of  which  it  is  justly  said  by  Mr.  and  knowingly   assiste(|  in  the  illegal 

Biddle,  in  his  Law  of  Stock -brokers,  transaction,   charged  the  jury  as  fol- 

p.    308,   that    they   are    *  opposed    in  lows :     **  On  the  other   hand,   if  you 

principle  to  all  the  decisions  both  of  believe   the  evidence  shows  that  the 

the  English  courts  and  of  every  court  plaintiffs,  acting    as    the  defendant's 

of  every  state  in  the  Union ' — were  de-  brokers   in   the  sale  and  purchase  of 

cided  upon  the  ground  that  the  cause  wheat,  without  disclosing  the  name  of 

of  action  was  loss  in  the  illegal  trans-  their  principal,   entered  into  bona  fide 

actions."  contracts  for  the  actual  sale  and  de- 

8.  Bartlett  v.   Smith,  13  Fed.  Rep.  livery  of  wheat  with  third  parties  for 

263;  Lehman  v,  Strassberger,  2  Woods  defendant's  account,  and  at  his  request 

(U.S.)  554;   In  re  Green,  7  Biss.  (U.  subsequently  settled    the    losses    and 

S.)  338;  Clarke  v.  Foss,  7  Biss.  (U.  S.)  paid  the  amount  due  under  the  con- 

553;     Marshall    v.    Thurston,    3  Lea  tracts,    they    are    entitled  to   recover 

(Tenn.)  740;  Warren  v,  Hewitt,  45  Ga.  from  the  defendant  the  moneys  thui 

501 ;  Owen  v,  Davis,  i  Bailey  (S.  Car.)  paid  out  at  his  request" 
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withstanding  the  wagering  character  of  the  transactions  in  which 
they  had  been  engaged.^ 

c.  "  Corners  **  in  Stocks.— A  "  comer  "  is  a  scheme  whereby 
a  greater  or  less  number  of  **  bulls  "  or  those  who  are  **  long  "  of 
certain  stocks  or  securities  obtain  control  of  the  available  quan- 
tity thereof,  and  thus  compel  the  **  bears  "  who  have  sold  such 
stocks  or  securities  **  short  "  to  pay  exorbitant  prices  for  stock  to 
cover  their  short  sales,  or  to  pay  large  sums  as  differences  at  the 
maturity  of  their  contracts.  Contracts  made  for  the  consumma- 
tion of  such  agreements  are  illegal  and  void,*  and  conspiracies  to 
enhance  the  prices  of  stocks  to  the  damage  of  the  purchasing 
public  are  indictable  offenses  in  England^ 

XII.  MEASUBE  of  DamaoES— (See  also  DAMAGES,  vol.  5,  p.  l). — 
In  cases  arising  out  of  breaches  of  contract  for  the  purchase  and 
sale  of  stock,  and  out  of  breaches  of  duty  on  the  part  of  the 
agent  when  ordered  to  purchase  or  to  sell,  the  law  of  damages  is 
the  same  as  in  similar  transactions  concerning  other  personal 
property  and  will  not  be  considered  here.'*  But  in  reference  to 
the  unlawful  conversion  of  stock  certificates  and  other  securities 
which  fluctuate  widely  in  value,  the  law  of  damages  differs  some- 
what from  that  applied  in  cases  arising  out  of  the  conversion  of 
other  chattels,  and  it  is  to  this  difference  that  attention  is  here 
directed.  It  was  formerly  the  rule  that,  where  a  broker  was  car- 
rying stocks  for  his  customer  and  unlawfully  converted  them  to 
his  own  use,  he  was  liable  in  damages  to  an  amount  equal  to  the 
highest  market  price  of  the  stocks  converted  at  any  time  between 

1.  Peters  t\  Grim,  149  Pa.  St.  163 ;  ner  as  to  make  a  large  demand  for  it, 
Repplier  v.  Jacobs,  149  Pa.  St.  167.  so  the  parties  selling  on  time  would  be 

2.  Sampson  t'.  Shaw,  loi  Mass.  145;  compelled  to  pay  large  differences. 
3  Am.  Rep.  327;  Barry  r.  Croskey,  2  Thaxter  &  Co.  were  then  to  receive 
Johns.  &  H.  21.  See  also  Raymond  zk  and  make  proposals  and  agreements 
Leavitt,  46  Mich.  447 ;  41  Am.  Rep.  thereon  for  the  purchase  of  stock  to 
170;  Morris  Run  Coal  Co.  r.  Barclay  be  delivered  at  a  future  day;  the  par- 
Coal  Co.,  C.8  Pa.  St.  173;  Arnot  x\  ties  agreeing  to  sell  not  then  having 
Pittston,  etc.,  Coal  Co.,  68  N.  Y.  558;  the  stock  in  possession  or  owning  it, 
23  Am.  Rep.  190;  Ex  parte  Young,  and  then  the  sellers  when  the  day  for 
6  Biss.  (U.  S.)  53,  sub  nom;  In  re  delivery  should  arrive  would  be  com- 
Chandler,  13  Am.  Law.  Reg.  N.  S.  pelled  to  pay  such  prices  as  differ- 
210.  ences  as  the  parties  to  this  combina- 

In  Sampson  v.  Shaw,  loi  Mass.  145 ;  tion  might  ask.     This  was  an   action 

3   Am.  Rep.  327,  it  appears  that  the  against   the  executor  of   Thaxter  for 

plaintiff,   together    with    the    firm   of  money  had  and  received  by  the  testa- 

Thaxter  &  Co.  and  one  John  Richard-  tor  to  the  plaintiff's  use  in  furtherance 

son,  entered  into  an  agreement  to  oper-  of  the  scheme  above  described.     The 

ate   in   the   stocks  of    the   Melden   &  court  held  that  the  contract  was  illegal 

Melrose  Horse  Railway  Company  for  and  void,  and  that  no  recovery  could 

the    purpose    of    getting  a   "corner,"  be  had  for    the   money   expended   in 

Thaxter  &  Co.  taking  one-half  and  the  such  transaction. 

plaintiff    and    Richardson   each    one-  3.  Rex  7'.  De  Berenger.  3  M.  &  S.  67; 

quarter  interest  in  the  operation.    The  Reg.  v.  Aspinall,    i   Qj,  B.  Div.   730; 

plan    of    operation    was    as    follows :  affirmed  2   Qj,  B.   Div.  48.     See   also- 

Thaxter  &  Co.  were  to  be  the  managers  Rex   v.   Gurney,  11    Cox   C.  C.  414;. 

and  were  to  buy  up  a  large  quantity  of  Reg.  v.  Esdaile,  i  F.  &  F.  213. 

the  stock  and  control  it  in  such  a  man-  4.  See  Damages,  vol.  5,  p.  i. 
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the  date  of  the  conversion  and  the  day  of  trial.^  But  the  mani- 
fest hardship  of  this  rule  in  cases  where  the  trial  has  been  greatly- 
delayed,  for  years  it  may  be,  and  stocks  which  were  comparatively 
worthless  at  the  time  of  their  unlawful  conversion  have  fluctuated 
widely  in  value,  has  compelled  the  adoption  of  a  diflererit  rule. 
The  better  rule  now  appears  to  be  that,  in  such  cases,  the  broker 
is  liable  in  damages  to  an  amount  equal  to  the  highest  market 
value  of  the  stock  converted  at  any  time  between  the  act  of  con- 
version and  a  date  which  gives  his  customer  a  reasonable  time, 
after  notice  of  the  unlawful  act,  to  replace  the  stocks  so  con- 
verted.* But  in  such  cases,  the  customer  may  elect  to  affirm  a 
wrongful  sale  made  by  his  broker,  and  in  that  event,  the  broker  is 

1.  Romaine  v.  Van  Allen,  26  N.  Y.  himself  in  the  position  he  would  have 
309;  Lawrence  v.  Maxwell,  6  Lans.  been  in  had  not  his  rights  been  vio- 
(N.  Y.)  469;  Nauman  r.  Caldwell,  2  lated.  This  rule  is  most  frequently 
Sweeny    (N.   Y.)    212;    Markham   v.  exemplified   in   the  wrongful  conver- 

Jaudon,  41  N.  Y.  235  ;  Ritenbaugh  v.  sion  by  one  person  of  stocks  belonging^ 
-udwick,  31  Pa.  St.  131;  Bank  of  to  another.  To  allow  merely  their 
Montgomery  v.  Reeve,  26  Pa.  St.  143 ;  value  at  the  time  of  conversion  would^ 
North  V.  Philips,  89  Pa.  St.  250 ;  Doug-  in  most  cases,  afford  a  very  inadequate 
lass  V.  Kraft,  9  Cal.  562.  In  Page  v,  remedy ;  and,  in  the  case  of  a  broker. 
Fowler,  39  Cal.  412  ;  2  Am.  Rep.  462,  .  holding  the  stocks  of  his  principal,  it 
the  court  seemed  disposed  to  change  would  afford  no  remedy  at  all.  The 
the  rule,  but  in  Dent  v,  Holbrook,  54  effect  would  be  to  give  the  broker  the 
Cal.  145,  it  was  again  applied.  See  control  of  the  stock,  subject  only  to 
also  Shepherd  t;.  Johnson,  2  East  211;  nominal  damages.  The  real  injury 
Downes  v.  Back,  i  Stark  318;  Mc-  sustained  by  the  principal  consists  not 
Arthur  v,  Seaforth,  2  Taunt.  257 ;  merely  in  the  assumption  of  control 
Harrison  v,  Harrison,  i  C.  &  P.  412  ;  over  the  stock,  but  in  the  sale  of  it  at 
II  £.  C.  L.  436;  Owen  v,  Routh,  14  C.  an  unfavorable  time,  and  for  an  unfa- 
B.  327;  78  E.  C.  L.  327 ;  Williams  f.  vorable  price.  Other  goods  wrong- 
Archer,  5  C.  B.  318;  57  E.  C.  L.  318  ;  fully  converted  are  generally  supposed 
Archer  v,  Williams,  2  C.  &  K.  26;  61  to  have  a  fixed  market  value  at  which 
E.  C.  L.  25 ;  Cud  v,  Rutter,  i  P.  Wms.  they  can  be  replaced  at  any  time;  and 
572 ;  France  v,  Gaudet,  L.  R.,  6  Q^B.  hence  with  regard  to  them,  the  ordi- 
199.  nary    measure    of    damages    is  their 

2.  Baker  v.  Drake,  53  N.  Y.  211;  value  at  the  time  of  conversion,  or  io 
13  Am.  Rep.  507;  66  N.  Y.  518;  23  case  of  sale  and  purchase,  at  the  tipie 
Am.  Rep.  80;  6ruman  v.  Smith,  81  N.  fixed  for  their  delivery.  But  the  ap- 
Y.  25 ;  Colt  V,  Owens,  90  N.  Y.  368  ;  plication  of  this  rule  to  stocks  would^ 
Wright  V.  Bank  of  Metropolis,  no  N.  as  before  said,  be  very  inadequate  and 
Y.  237.  In  Baker  v,  Drake,  53  N.  Y.  unjust.  The  rule  of  highest  interme- 
211  ;  13  Am.  Rep.  507,  there  is  a  very  diate  value  as  applied  to  stock  trans- 
thorough  consideration  of  the  subject,  actions  has  been  adopted  in  England 
and  the  earlier  case  of  Markham  v,  and  in  several  of  the  states  in  this 
Jaudon,  41  N.  Y.  235,  is  overruled  on  country;  whilst  in  some  others  it  has 
the  question  of  damages  and  the  mod-  not  obtained.  The  form  and  extent  of 
ified  rule  stated  in  the  text  is  adopted,  the  rule  have  been  the  subject  of  much 

In  Galigher  v.  Jones,  129  U.  S.  193,  discussion    and    conflict    of    opinion. 

Bradley,  J.,  said :    "  It   has   been   as-  The  English  cases  usually  referred  to 

sumed,  in    the   consideration   of    the  are  Cud  v.  Rutter,  i  P.  Wms.  572,  4th 

case,  that  the  measure  of  damages  in  ed.,  n.  3;  Owen  v,  Routh,  14  C.  B.  327; 

stock  transactions  of   this  kind  is  the  78  E.  C  L.  327;  Loder  v.  Kekule,  3  C. 

highest  intermediate  value  reached  by  B.  N.  S.  128;  91  E.  C.  L.  128;  France 

the   stock   between   the   time  of    the  x\  Gaudet,  L.  R.,  6  Q2,  B.  199.     It  is 

wrongful    act    complained  of   and   a  laid  down  in  these  cases  that  where 

reasonable  time  thereafter,  to   be  al-  there  has  been  a  loan  of  stock  and  a 

lowed  to   the  party  injured  to  place  breach  of  the  agreement  to  replace  it, 
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liable  for  the  amount  actually  received  for  the  stock.*  And  if  he 
fails  to  keep  and  produce  an  account,  all  presumptions  of  value 
ivill  be  against  him.* 

STOCK  EXCHAHGE.— (See  also  Agency,  vol.  i,  p.  331 ;  Bro- 
KERS,  vol.  2,  p.  571;  Damages,  vol.  5,  p.  i;  Gambling  Contracts, 
vol.  8,  p.  992 ;  Pledge,  vol.  18,  p.  585  ;  Societies  and  Clubs, 
vol.  22,  p.  803 ;  Stock,  vol.  23,  p.  582 ;  Stock-brokers,  vol.  23, 
p.  699 ;  Trade,  Boards  of  ;  Usages  and  Customs.) 


I.  Definition,  748. 
II.  Legal  Status,  749. 

III.  Origin  and  History,  7^0. 

IV.  Property  Rights  of   Members, 

751- 
V.  Individual    Liability  of   Mem- 
bers, 753. 
VI.  Seats,  754. 
VII.  Parties  to  Actions,  758. 
VIII.  Expulsion  of  Members,  759. 
I.  Power  to  Expel^  759. 
3.  Remedy  for  Improper   Ex- 
*  pulsion,  764. 


IX.  Furnishing  Quotations,  765. 
X.  Rules  and  Regulations,  767. 

1.  Right  to  Adopts  767. 

2.  Members  as  Preferred  Cred- 
itors^ 768. 

3.  The    A rbitration     Clause, 
772. 

a.  In  General^  772. 

b.  Limit     of    yurisdiction, 

773- 

c.  May  Not  Oust  th^.  Courts 

of  Jurisdiction^  774. 
XI.  The  clearing  House,  775. 


L  Defikitiov. — A  Stock  Exchange  has  been  defined  as  "  an 
association  or  body  of  stock-brokers  who  meet  and  transact  busi- 


the  measure  of  damages  will  be  the  might  be  years  after  the  transaction 

value  of  the  stock  at  its  highest  price  occurred,  was  often  so  great  that  the 

on   or   before   the   day  of  trial.     The  court  of   appeals  of    Ne-w   Tork  was 

same  rule  was    approved  by  the  Su-  constrained    to   introduce   a   material 

preme  Court  of  Pennsylvania  in  Bank  modification  in  the  form  of  the  rule, 

of   Montgomery  v.  Reese,  26  Pa.    St.  and  to  hold  the  true  and  just  measure 

143 ;  and  Musgrave  v.  Beckendorff,  53  of  damages  in  these  cases  to   be  the 

Pa.  St.  310.     But  it  has  been  restricted  highest    intermediate    value    of    the 

in  that  state  to  cases  in  which  a  trust  stock  between  the  time  of  its  conver- 


sion and  a  reasonable  time  after  the 
owner  has  received  notice  of  it  to  en- 
able him  to  replace  the  stock.  This 
modification  of  the  rule  was  very  ably 
Whitaker,  49  Pa.  St.  114;  Huntingdon,  enforced  in  an  opinion  of  the  court  of 
«tc.,  R.,  etc.,  Co.  V.  English,  86  Pa.  St.    appeals  delivered  by  Judge  Rapallo,  in 


relation  exists  between  the  parties — a 
relation  which  would  probably  be 
deemed  to  exist  between  a  stock-bro- 
ker  and   his   client.      See   Wilson 


V, 


247.  Perhaps  more  transactions  of 
this  kind  arise  in  the  state  of  New 
Tork  than  in  all  other  parts  of  the 
country.  The  rule  of  highest  inter- 
mediate value  up  to  the  time  of  trial 
formerly  prevailed  in  that  state,  and 
may  be  found  laid  down  in  Romaine 
V,  Van  Allen,  26  N.  Y.  309;  and  Mark- 
ham  V.  Jaudon,  41  N.  Y.  235,  and 
other  cases — although  the  rigid  ap- 
plication of  the  rule  was  depreciated 
by  the  New  Tork  superior  court  in 
an  able  opinion  by  Judge  Duer,  in 
Suydam  v.  Jenkins,  3  Sandf.  (N.  Y.) 
614.  The  hardship  which  arose  from 
estimating  the  damages  by  the  high- 
est price  up  to  the  time  of  trial,  which 


the  case  of  Baker  v.  Drake,  53  N.  Y. 
211 ;  13  Am.  Rep.  507,  and  in  (jruman 
V.  Smith,  81  N.  Y.  25;  Colt  v,  Owens, 
90  N.  Y.  368;  Wright  v.  Bank  of  Me- 
tropolis, 110  N.  Y.  237.  It  would  be  a 
herculean  task  to  review  all  the  vari- 
ous and  conflicting  opinions  that  have 
been  delivered  on  this  subject.  On 
the  whole  it  seems  to  us  that  the  New 
Tork  rule,  as  finally  settled  by  the 
court  of  appeals,  has  the  most  reason 
in  its  favor,  and  we  adopt  it  as  a  cor- 
rect view  of  the  law." 

1.  Taussig  V.  Hart,  49  N.  Y.  301 ;   ^8 
N.  Y.  425. 

2.  Bate    x\    McDowell,    49    N.    Y. 
Super.  Ct.  106. 
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ness  by  certain  recognized  forms,  regulations,  and  usages ; "  *  and', 
again,  as  *'a  voluntary  association  (usually  unincorporated)    of 
persons  who,  for  convenience  in  the  transaction  of  business  with, 
each  other,  have  associated  themselves  to  provide  a  common 
place  for  the  transaction  of  their  business.     It  is  usually  not  a 
corporation,  and  in  such  case  it  is  not  a  partnership."  *    Again, 
the  Stock  Exchange  in  its  present  form  in  England  and  the  United^ 
States,  may  be  defined  to  be  a  voluntary  business  association  or 
club  formed  by  its  members  for  the  purpose  of  buying  and  selling 
stocks  and  other  money  securities,  among  each  other,  either  as, 
principals  in  their  transactions,  or  as  agents  acting  for  parties  who 
are  not  members  of  the  body,  and  having  a  code  of  lawsregulat- 
ing  the  admission,   conduct,   suspension,  and   expulsion  of   its^ 
members.* 

n.  Legal  Status. — The  legal  status  of  the  Stock  Exchange  is: 
anomalous ;  ordinarily,  it  is  not  a  corporation,  neither  is  it  a  part- 
nership, and  yet  it  possesses  some  of  the  characteristics  of  both. 
It  may,  perhaps,  be  more  properly  classified  with  voluntary 
societies  and  clubs  than  with  any  other  institution  known  to  the^ 
law* 

Like  a  corporation  the  Stock  Exchange  may  adopt  a  constitu- 
tion and  by-laws  which  are  laws  as  to  its  members,*  and  it  has 
perpetual  being  unless  dissolved  by  its  voluntary  act.®  But  un- 
like a  corporation  it  has  no- charter  and  does  not  exist  by  virtue 
of  any  legislative  act ;  it  issues  no  stock  and  the  members  have 
no  claim  to  its  property  as  stockholders.  The  privileges  of  mem- 
bership maybe  conferred  or  withheld  at  the  pleasure  of  the  body, 
and  courts  will  not  interfere  to  compel  the  admission  of  one  seek- 
ing to  become  a  member.''     It  has  no  special  privileges  conferred 

1.  Webster's  Diet.  Smith,  2   N.  Y.   Supp.  625;    Weston. 

2.  Bouv.  L.  Diet.  v.    Ives,    97    N.    Y.    222 ;    Belton    v. 

3.  This  last  definition  is  that  of  the  Hateh,  109' N.  Y.  593;  21  Am.  &  Eng. 
Messrs.  Biddle  in  their  treatise  on  the  Corp.  Cas.  365;  4  Am.  St.  Rep.  495; 
law  of  Stoek-brokers.  See  also  Pater-  Lewis  i*.  Wilson,  121  N.  Y.  284;  «/"- 
son,  Stock  Exchange,  p.  26.  firming  50  Hun  (N.  Y.)  166;  Goddard 

4.  In    Leech   v,   Harris,   2    Brewst.  r.  Merchants'  Exchange,  9   Mo.  App. 
(Pa)   571,    Peirce,  J.,  said:     "These  290;  Albers   t;.  Merchants'  Exchange,, 
associations   have   some   elements    in  39  Mo.  App.  583. 

common  with  corporations,  joint  stock  6.  Dos  Passos,  Stock-brokers,  etc.,  p. . 

companies,  and  partnerships;  such  as  17. 

association,  and    being    governed   by  7.  In  White  v,  Brownell,  2  Daly  (N. 

regulations  adopted  by  themselves  for  Y.)  329;  3  Abb.  Pr.  N.  S.  (N.  Y.)  318,. 

that  purpose.  They  are  what  is  known  Van  Vorst,  J.,  in  speaking  of  the  Open 

to  the  law  of  Pennsylvania   as  unin-  Board  of  Brokers  (an  institution  simi- 

corporated  societies  or  associations.''  lar  to  the  Stock  Exchange,  and  which^ 

The  association  here  under  discussion  has  since  been  consolidated  with  it), 

was  the   Philadelphia  Board   of   Bro-  said:  "  It  follows  from  the  very  nature  • 

kers.     See  generally  Societies  and  of  such  an  organization  with  such  ob- 

Clubs,  vol.  22,  p.  803.  jeets,  intents  and  purposes,  that  there- 

6.  Leech  v,  Harris,  2  Brewst.  (Pa.)  must  be  rules  and  regulations  for  the 

f7i.      See   Thompson    r.    Adams,  93  good    order  of    the    association,   and 

•a.    St.   55;    MacDowell    v.    Ackely,  which  rules  shall  be  held  to  be  con- 

93    Pa.    St.    277;     Kuehnemundt    v,  elusive  as  to  the  mode  of  transacting^ 
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upon  it  by  the  state  and  it  owes  no  special  duties  to  the  public* 
Neither  does  the  Stock  Exchange  come  within  the  legal  definition 
of  a  partnership.  There  is  no  contribution  of  capital  by  its  mem- 
bers for  the  prosecution  of  a  common  business.  The  ownership 
of  property  is  a  mere  incident  and  not  an  end  for  which  the  or- 
ganization is  maintained.  The  members  do  not  share  each 
other's  profits  or  losses ;  neither  is  there  a  division  among  the 
members  of  any  profits  which  may  accrue  to  the  association  from 
such  property  as  it  possesses ;  nor  does  the  death,  resignation,  or 
bankruptcy  of  a  member  work  a  dissolution  of  the  organization,* 
m.  Osienr  AKD  Hibtobt. — The  Stock  Exchange  as  it  now  exists 
cannot  be  said  to  have  originated  at  any  particular  epoch,  either 
in  the  United  States  or  in  Europe,     It  is  comparatively  a  modern 

business  between  the  members,  and  as  transactions  which  occur  within  its 
to  the  privilege  of  admission  to  and  walls,  or  it  may  refuse  all  information 
continued  enjoyment  of  membership,  in  respect  thereto.  No  matter  which 
As  this  association  is  not  organized  in  course  is  pursued,  so  long  as  it  violates 
pursuance  of  any  statute,  nor  the  no  law,  it  has  a  right  to  continue  its 
terms  of  membership  fixed  by  the  business  as  it  pleases/' 
principles  of  the  common  law,  it  fol-  2.  Not  a  Partnership. — In  White  v. 
lows  that  the  agreement  which  the  Brownell,  2  Daly  (N.  Y.)  329,  Van 
members  make  among  themselves  on  Vorst,  J.,  said :  ^  The  association  is 
the  subject  must  establish  and  deter-  engaged  in  no  business  and  does  not 
mine  the  rights  of  the  parties  on  the  devote  its  funds  to  the  prosecution  of 
subject.  The  constitution  of  the  asso-  any  undertaking  to  produce  profit  or 
ciation,  and  its  laws  agreed  upon  by  gain  to  its  members ;  nor  is  it  a  co- 
the  members,  contains  all  the  stipula-  partnership  ;  in  its  organization,  the 
tions  of  the  parties,  and  is  the  law  essential  features  which  characterize 
which  should  govern.  The  members  a  partnership  are  wholly  wanting, 
have  established  a  law  for  themselves.  There  are  no  profits  earned  to  be 
No  person  is  entitled  to  membership  divided  among  the  members,  nor  are 
in  the  Open  Board  of  Brokers  except  there  losses  to  be  borne.  The  consti- 
he  is  approved  by  the  appropriate  tution,  the  contract  between  the 
committee,  voted  for  by  the  board,  and  parties,  does  not  establish  copartner- 
shall  agree  to,  adopt,  and  affix  his  name  ship  relations  between  the  members; 
to  the  constitution ;  and  having  done  the  associates  do  not  hold  themselves 
this,  each  member  should  stand  by  his  out  to  the  world  as  copartners,  nor  is 
contract."  See  also  White  x>.  Brownell,  there  anything  to  show  that  they  re- 
4  Abb.  Pr.  N.  S.  (N.  Y.)  192.  gard  themselves,  the  one  to  the  other, 
1.  In  Commercial  Tel.  Co.  i'.  Smith,  in  that  relation.  The  association  looks 
47  Hun  (N.  Y.)  494,  Van  Brunt,  P.  J.,  to  a  continued  existence,  unaffected  by 
said :  "  The  claim  that  the  Stock  Ex-  the  death,  resignation,  suspension  or 
change  has  no  right  to  exclude  the  removal  of  its  members.  If  it  was  a 
Commercial  Telegram  Company  from  simple  copartnership,  the  death  or  re- 
its  floors  upon  the  ground  of  public  tirement  of  an  associate  would  dissolve 
policy,  evidently  proceeds  upon  an  en-  it.  It  is  an  established  principle  in 
tirely  erroneous  theory.  The  Exchange  the  law  of  partnership  that  if  it  be 
is  a  private  association;  it  has  the  right  without  any  definite  period,  any  part- 
to  admit  to  its  floor  whom  it  pleases;  it  ner  may  withdraw  at  a  moment's 
obtained  nothing  from  the  state,  ex-  notice,  when  he  pleases,  and  dissolve 
cept  that  protection  which  the  law  af-  the  partnership,  and  the  civil  law  con- 
fords  to  every  citizen  ;  it  has  sought  no  tains  the  same  rule  (Kent's  Com.  vol. 
special  privilege  and  obtained  no  spe-  3,  p.  53).  The  death  of  either  party  is, 
cial  powers.  It  is,  therefore,  just  as  ifsofacto^  from  the  time  of  the  death  a 
much  the  master  of  its  own  business  dissolution  of  the  partnership,  however 
and  of  the  method  of  conducting  the  numerous  the  association  may  be. 
same  as  any  private  individual  within  But  in  this  organization,  although  in- 
the  state.      It  may  make  public   the  dividual   members   retire,  die,  or  are 
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institution,  and  has  been  developed  step  by  step  in  response  to 
the  demands  of  business  necessity.* 

IV.  Pbopebtt  SieHTS  OF  Membebs.— As  has  been  seen,  it  is  not 
one  of  the  functions  of  the  Stock  Exchange  to  hold  property  and 
accumulate  profits  for  the  benefit  of  its  members.  But  such 
bodies  alway  possess  more  or  less  property  as  a  necessary  inci- 
dent to  their  existence.  While  the  Stock  Exchange  differs  essen- 
tially in  many  respects  from  a  partnership,  yet,  in  respect  to  the 

expelled,  the  body  lives.    The   status,  Philadelphia  Board  of  Brokers  is  not 

rights,   and  obligations  of  this  plain-  a  corporation.     It  is  not  a  joint  stock 

tiff  are    not,  therefore,    to  be    deter-  company  in  the  sense  in  which  such 

mined    by    a     consideration     of  this  companies  are  regarded  by  the  Eng- 

association  in  the  light  of  its  existence  lish    law,    although    it    has    a    large 

either   as   a  corporation,    joint  stock  amount  of  property  which  belongs  to 

association,  or  copartnership."  it  in  its  joint  or  aggregate    capacity. 

In  Helton  v.  Hatch,  109  N.  Y.  596;  Such  private  associations  are  said  not 
21  Am.  &  Eng.  Corp.  Cas.  365;  4  Am.  to  be  partnerships  as  between  them- 
St.  Rep.  495,  the  court,  by  Gray,  J.,  selves,  whatever  may  be  their  relations 
said:  "The  New  York  Stock  Ex-  to  third  persons.  (White  v.  Brownell, 
change  is  a  voluntary  association  of  3  Abb.  Pr.  N.  S,  (N.  Y.)  318;  Thomas 
individuals,  united,  without  a  charter,  r*.  Ellmaker,  i  Pars.  Eq.  Cas.  (Pa.)  98.) 
in  an  organization  for  the  purpose  of  The  Board  of  Brokers  is  a  voluntary  as- 
affording  to  the  members  thereof  cer-  sociation  of  persons,  who,  for  conven- 
tain  facilities  for  the  transaction  of  ience  in  the  transaction  of  business  with 
their  business  as  brokers  in  stocks  and  each  other,  have  associated  themselves 
securities,  and  a  convenient  exchange  to  provide  a  common  place  for  the 
or  salesroom  fot  the  conduct  of  such  transactionof  their  individual  business; 
transactions.  It  cannot  be  said  to  be  agreeing  among  themselves  to  pay  the 
strictly  a  copartnership,  for  its  objects  expenses  incident  to  the  support  of  the 
do  not  come  within  the  definition  of  objects  of  the  association,  in  which 
one.  A  copartnership  results  from  a  each  for  himself  at  stated  hours  of  the 
contract  between  the  parties  by  which  day,  and  for  his  individual  profit,  may 
they  agree  to  combine  their  property  prosecute  his  own  business,  and  enter 
or  labor,  or  both,  in  some  common  into  separate  engagements  with  his 
enterprise  and  for  a  common  profit,  to  fellow-members." 

be  shared  in  the  proportion  stated  in  See  the  following  cases  in  which 
their  agreement.  The  objects  of  a  this  question  arose  as  to  unincorpo- 
voluntary  association  of  brokers  do  rated  societies  and  clubs :  Park  v, 
not,  however,  involve  any  such  com-  Spaulding,  10  Hun  (N.  Y.)  131 ;  Lafond 
bination,  or  any  communion  of  profits  %\  Deems,  81  N.  Y.  514;  Ebbinghousen 
from  the  business  transacted  by  the  v.  Worth  Club,  4  Abb.  N.  Cas.  (N.  Y.) 
members.  Like  a  business  club,  its  300;  Koehler  t'.  Brown,  2  Daly  (N. 
principal  object  is  the  promotion  of  Y.)  78;  Gorman  r.  Russell,  14'  Cal. 
the  convenience  of  its  members  by  532 ;  Flemyng  r.  Hector,  2  M.  &  W. 
furnishing  facilities  which  aid  them  in  172;  Ellison  x\  Bigndld,  2  }.  &  W.  503; 
doing  their  business,  and  are,  there-  Brown  v.  Dale,  9  Ch.  Div.  78;  Beau- 
fore,  of  benefit  to  them.  It  may  be  mont  v.  Meredith,  3  Ves.  &  B.  180; 
said,  however,  that  the  rights  of  the  Pierce  v.  Piper,  17*  Ves.  iq;  Babb  v. 
associates  are  not  substantially  differ-  Reed,  5  Rawle  (Pa.)  159;  28  Am.  Dec. 
ent  from  those  of  partners,  so  far  as  650. 

their  rights  in  the  property  of  the  as-  1.  The  London  Stock  Exchange  was 

sociation  are  concerned.     The  interest  organized  in  1801,  though  brokers  and 

of  each  member  in  the  property  of  the  jobbers  had  congregated  together  to 

association  is  equal,  but  it  is  subject  to  conduct  their  operations  for  more  than 

the   constitution  and   by-laws,   which  a   hundred    years    before    that  time. 

are  the  basis  on  which  is  founded  the  The     Paris    Bourse  has  had   a  legal 

association."  character  ever  since  1724.     Its  present 

In  Leech  r.  Harris,  2  Brewst.  (Pa.)  building  was  completed  in  1826.    The 

.575,  the  court,  by  Peirce,  J.,  said :  *' The  New    York    Stock     Exchange    dates 
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ownership  of  its  personal  property,  it  is  much  like  a  partnership. 
It  is  true  that  the  member  has  no  severable  proprietary  interest  in 
such  property  and  may  not  demand  his  part  of  it  upon  his  with- 
drawing, but  when  the  body  ceases  to  exist,  those  who  are  then 
members  may  claim  their  proportionate  share  of  its  assets.* 

In  respect  to  the  real  estate  which  such  bodies  may  acquire^ 
more  difficult  questions  may  arise.  According  to  the  common 
law,  the  title  would  be  vested  in  such  members  only  as  were 
named  as  grantees  in  the  instrument  of  conveyance,  and  all  would 
be  obliged  to  join  in  the  execution  of  the  deed  in  order  effectu- 
ally to  dispose  of  such  property.*  And  even  if  some  of  the  mem- 
bers should  hold  the  title  as  trustees  for  all,  grave  complications 
might  arise  owing  to  the  changes  which  necessarily  occur  in  the 
membership  of  the  body.  In  order  to  avoid  such  difficulties,  the 
title  to  the  property  of  such  associations  is  usually  held  by  a  cor- 
poration organized  for  the  purpose.* 

from  1817,  and  in  Philadelphia  a  board  share  of  its  assets.     (St.  James  Club, 

of   stock- brokers   possessed  a  formal  13  Eng.  L.  &Eq.  592;  Fassett  t;.  Bojls- 

organization   before  that  time.     Dos  ton,  19  Pick.  (Mass.)  361.)    This  board 

Passos,  Stock-brokers,  etc.,  p.  89 ;  Med-  of  stock- brokers  is  in  fact  analogous 

bury's  Men  and  Mysteries  of  Wall  St.  to  the  organization  which  came  under 

2S6;  Lewis,  Stocks,  Bonds,  etc.,  p.  10.  consideration  in  Caldicott  v,  Griffith, 

1.  "  It  may  be  said,  however,  that  8  Exch.  898,  called  Midland  Counties 

the  rights  of  the  associates  are  not  Guardian  Society  for  the  Protection  of 

substantially  different  from  those  of  Trade,  which  was  decided  not  to  be  a 

partners,  so  far  as  their  rights  in  the  partnership/' 

property  of  the   association  are  con-  2.  Co.  Litt.  3  a ;  Comyn's  Dig.,  tit. 

cerned."  The  interest  of  each  member  Capacity  B.  i ;  Sugd.  Law  of  Vendors, 

in  the  property  of  the  association  is  388;  Jackson  T^  Cory,  8  Johns.  (N.  Y.) 

equal,  but  it  is  subject  to  the  constitu-  385;  'Hornbeck  v,  Westbrook,  9  Johns, 

tion  and  by-laws  which  are  the  basis  (N.  Y.)  73;    Hornbeck  v.  Sleight,  12 

on  which  is  founded  the  association.*'  Johns.   (N.    Y.)   198;     East    Haddam 

Belton  V,  Hatch,  109  N.  Y.  596;  21  Cent.  Baptist  Church  i'.  East  Haddam 

Am.  &  Eng.  Corp.  Cas.  365;  4  Am.  St.  Baptist  Eccles.  Soc,  44  Conn.  259. 

Rep.  495.  In    some  jurisdictions    the    rule    is 

In  White  v.  Brownell,  4  Abb.  Pr.  N.  changed  by  statute  and  unincorporated 

S.  (N.  Y.)   162,  Daly,   J.,  at  pp.  190,  societies  may  hold  real  property  in  the 

191,  said:    ** There  may  be  property  name  of  the  organization.    Hamlett  v. 

belonging  to  this  body  derived  from  Bennett,  6  Allen  (Mass.)  140;  Oakes 

the  payment  of  dues  or  fines  or  con-  v.  Hill,  10  Pick.  (Mass.)  344. 

sisting  of  the  furniture  of  the  room  8.  **  The   London   Stock    Exchange 

where  the  board  meets,  yet  possession  now  consists  of  two  distinct  bodies : 

of  it  is  merely  an  incident  and  not  the  First,  the  shareholders  or  proprietors 

main  purpose  or  object  of  the  associa-  who  own  the  building  where  business 

tion.    A  member  has  no  severable  pro-  is  transacted,  and  who  are  interested  as 

prietary  interest  in  it  or  a  right  to  any  members  of  a  joint-stock  undertaking; 

proportionate    part  of  it  upon    with-  second,    the    subscribers    or    persons 

drawing ;  he  has  merely  the  enjoyment  generally  described  as  members  of  th6 

and  use  of  it  while  he  is  a  member,  Stock   Exchange,  or  members  of  the 

but  the  property  remains  with  and  be-  house,    who    transact    the    business.** 

longs  to  the  body,  while  it  continues  to  Lewis,  Stocks,  Bonds,  and  other  Se- 

exist,   like    a    pew,    the  ultimate  and  curitiesii;  Cavanaugh,  Law  of  Money 

dominant  property  in  which  is  in  the  Securities  515. 

congregation   and    not    in    the    pew-  **  To  avoid  many  questions  of  the 

holder,  and  when  the  body  ceases  to  above  nature  which  doubtless  would 

exist  those  who  may  then  be  members  have  arisen  if  real  estate  were  held  by 

become  entitled  to  their  proportionate  the  Exchange,  a  company  was  incorpo- 
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V.  IHDIVIDUAL  Ltabttjty  OF  MKUfBETtfl. — In  unincorporated  asso- 
ciations, such  as  the  Stock  Exchange,  the  members  of  which  are 
not  engaged  in  the  prosecution  of  a  common  enterprise  and  do 
not  share  profits  and  losses,  the  law  of  partnership  may  not  be 
safely  relied  upon  to  hold  the  members  individually  liable  for  the* 
debts  of  the  association.  The  better  opinion  seems  to  be  that' 
such  liability  should  be  determined  rather  by  the  law  of  principal 
and  agent.  The  rule  is  that  such  members  as  incur  the  debt  are 
personally  liable  for  the  payment,  as  are  also  all  members  who 
advise,  sanction,  or  ratify  the  incurring  of  the  same.  And  if  it  is 
the  rule  or  custom  of  the  association  to  allow  its  officers  and 
servants  to  deal  on  credit  in  its  behalf,  it  seems  that  all  of  the 
members  may  be  liable  personally  for  debts  so  contracted.* 

rated  under  the  laws  of  the  State  of  purchased,  and  the  building  thereon 

New     Tork    (incorporated     Jan.     30,  erected  in  1875,  with  funds  belonging 

1863)  duly  empowered  to  hold  real  es-  to  the  aforesaid  volunteer  association, 

tate ;  the  stock  of  the  company  being  at  a  cost  of  more  than  five  hundred 

exclusively  owned  and    held  by  the  thousand  dollars,  in  which   building 

Stock  Exchange/'    Dos  Passos,  Stock-  the  board  has  since  held  its  sessions  ; 

brokers,  etc.,  p.  20.  and  that  each  member's  right  and  title 

In  Clute  V,  Loveland,  68  Cal.  254,  to  the  property,  goods,  effects,  and  as- 

the  court  by   Ross,    }.,  said:     ^  The  sets  of  the  association,  and  the  privi- 

findings  show  that  during  the  times  lege  of  participating  in  the  meeting  of 

mentioned    in    the    record    the     San  the  board,  is  represented  by  what  is- 

Francisco  Stock  and  Exchange  Board  called  and  known   as  a  'seat  in  the 

was,  and  yet  is,  a  voluntary  associa-  San   Francisco   Stock  and   Exchange 

tion,  consisting  of  one  hundred  mem-  Board.*  " 

bers,  formed  for  the  purpose  of  dealing        1.  In  Flemyng  v.  Hector,  2  M.  &  W. 
in  stocks,  and  buying  and  selling  the  172,  Lord  Abinger  stated  the  differ- 
same  on  commission  in  the  city  and  ence  between  a  body   of  gentlemen 
county  of  San   Francisco;    that    the  forming  a  club  and  meeting  together- 
Company  of  Associated  Stock- brokers  for  one  common  object,  and  a  partner- 
was,  and  yet  is,  a  corporation  organized  ship    where    persons  engage   in  the 
and   existing  under  the  laws  of  the  community  of  profit  and  loss,  and  each« 
state,  with  its  principal  place  of  busi-  partner  has  the   right  of  property  for 
ness  in  the  said  city ;  that  the  said  cor-  the  whole,  and  in    particular    trans- 
poration  was  formed  bv  and  is  com-  actions  may  bind  the   partnership  by 
posed  of  the  members  of  said  volunteer  a  credit.    He  held  that  a  club  and  its* 
association  solelj',  of  both  of  which  in-  committee  must  stand  on  the  ground 
stitutions  the  defendant  in  this  action  of  principal  and  agent,  and  that  the- 
was  at  all  times,  and  yet  is,  a  member;  authority  of  the  committee  depends- 
that  the   members  of  the  association  on  the  constitution  of  the  club,  which 
and  of  the  corporation  are  entitled  to  is  to  be  found  in  its  own  rules.    See- 
an   equal  share  or   proportion   of  its  also  Lloyd  r.  Loaring,  6  Ves.  773. 
property,  effects,  and  assets;  that  the        In   Ash  x\  Guie,  97   Pa.  St.  500;. 39 
only  qualification  for  membership  in  Am.   Rep.  818,  the  court,  by  Trunkey, 
the  corporation  is  that  such  member  J.,  said:  *' Here  there  is  no  evidence  ta> 
shall  be  a  member  in  good  standing  of  warrant  an  inference  that  when  a  per- 
'the  volunteer  association,  and    shall  son  joined  the  lodge  he  bound  himsell 
sign  the  constitution  and   by-laws  of  as  a   partner  in   the  business  of  pur- 
the  corporation ;  that  the  corporation  chasing  real  estate  and  erecting  builds- 
was  formed  for  the  purpose  of  receiv-  ings,  or  as  a  partner,  so  that  other 
ing  donations  with  which  to  purchase  members  could  borrow  money  on  his 
land  in  the  city  of  San  Francisco,  upon  credit.    The  proof  fails  to  show  that 
which  to  erect  a  building  for  the  use  of  the  officers  or    a    committee,  or  any 
its  members  as  stock- brokers,  and  has  number  of  the  members,  had  a  right 
no  shares  or  capital  stock ;  that  the  lot  to  contract  debts  for  the  building  of  a 
of  land  described  in  the  complaint  was  temple,  which  would  be  valid,  against. 
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VI.  8SAT8. — A  seat  in  the  Stock  Exchange  is  practically  synony- 
mous with  membership  in  the  association.  The  membership  of 
the  Exchange  as  a  rule  is  limited,  and  if  any  one  desires  to  be- 
come a  member  or  obtain  a  seat  in  case  a  vacancy  occurs,  he 
makes  his  application  to  the  proper  officers  or  committee,  and  an 
election,  usually  by  ballot,  is  held  for  his  admission.  In  the 
event  of  his  election  a  fixed  initiation  fee  is  paid  and  the  member 
elect  is  entitled  to  his  seat.  As  a  rule  also  an  outgoing  member 
of  good  standing  may  sell  his  seat,  and  the  purchaser,  upon  being 
duly  elected  and  paying  the  fees  in  such  case  provided,  is  entitled 
to  the  seat  and  all  the  privileges  incident  thereto,  subject  to  the 
constitution  and  by-laws  of  the  association.^ 

It  is  well  settled  that  a  seat  in  the  Stock  Exchange  is  a  species 
of  property,  but  the  member  is  not  the  absolute  owner  of  it.  His 
ownership  is  qualified  and  restricted  by  the  rules  and  regulations 
of  the  body,  and  he  cannot  in  any  manner  dispose  of  the  seat  so 
as  to  free  it  from  the  operation  of  such  rules  and  regulations.* 
The  legal  character  of  seats  has  frequently  been  considered  by  the 

every  member  from  the  mere  fact  In  re  St.  James  Club,  2  De  G.  M.  &  G. 
that  he  was  a  member  of  the  lodge.  383 ;  16  Jur.  1073;  Jenne  v.  Sutton,  43  N. 
But  those  who  engaged  in  the  enter-  J.  L.  257;  39  Am.  Rep.  578;  Downing 
prise  are  liable  for  the  debts  they  con-  v.  Mann,  3  E.  D.  Smith  (N.  Y.)  36; 
tracted,  and  all  are  included  in  such  Secor  i;.  Law,  4  Ablx  App.  Dec.  (N. 
liability  who  assented  to  the  under-  Y.)  188;  Ridgely  v,  Dobson,  3  W.  &  S. 
taking,  or  subsequently  ratified  it.  (Pa.)  118;  Robinson  v.  Robinson,  10 
Those  who  participated  in  the  erec-  Me.  340;  Abbott  v.  Cobb,  17  Vt.  597; 
tion  of  the  building,  by  voting  for  and  Cheeny  v,  Clark,  3  Vt.  434;  23  Am. 
advising  it,  are  bound  the  same  as  the  Dec.  219;  Newell  v,  Borden,  128  Mass. 
committee  who  had  it  in  charge.  And  31 ;  Todd  v.  Emly,  8  M.  &  W.  505 ; 
so  with  reference  to  borrowing  money.  Ebbinghousen  v.  Worth  Club,  4  Abb. 
A  member  who  subsequently  approved  N.  Cas.  (N.  Y.)  300;  McGrew  r-.  City 
the  erection  or  borrowing  could  be  Produce  Exchange.  85  Tenn.  572. 
held  on  the  ground  of  ratification  of  the  1.  Constitution  and  By-laws  of  N. 
agenfs  acts.  We  are  of  opinion  that  Y.  &  Phila.  Stock  Exchanges;  Const, 
it  was  error  to  rule  that  all  the  mem-  and  By-laws  San  Francisco  Stock  and 
bers  were  liable  as  partners  in  their  Exchange  Board ;  Biddle,  Law  of 
relation  to  third  persons  in  the  same  Stock- brokers,  pp.  49  and  50. 
manner  as  individuals  associated  for  2.  In  Hyde  v.  Woods.  94  U.  S.  524, 
the  purpose  of  carrying  on  a  trade."  Miller,  J.,  said:  "There  can  be  no 
In  Richmond  r.  Judy,  6  Mo.  App.  doubt  that  the  incorporeal  right  which 
465,  Bakewell,  J.,  said:  "Associations  Fenn  had  to  this  seat  when  he  became 
and  clubs,  the  objects  of  which  are  bankrupt  was  property,  and  the  sum 
social  or  political  and  not  for  purposes  realized  by  the  assignees  from  its 
of  trade  or  profit,  are  not  partnerships,  sale  proves  that  it  was  valuable  prop- 
and  pecuniary  liability  can  be  fastened  erty.  Nor  do  we  think  that  there  can 
upon  the  individual  members  of  such  be  any  reason  to  doubt  that  if  he  had 
associations  only  by  reason  of  the  acts  made  no  such  assignment  it  would 
of  such  individuals  or  of  their  agents,  have  passed,  subject  to  the  rules  of  the 
Agency  must  be  made  out;  none  is  im-  stock  board,  to  his  assignee  in  bank- 
plied  from  the  mere  fact  of  association,  ruptcy,  and  if  there  had  been  left  in 
Bailey  v.  Macauley,  19  L.  J.  Q^  B.  73 ;  the  hands  of  the  defendants  any  bal- 
Wood  V,  Finch,  2  F.  &  F.  4^7 ;  De-  ance  after  paying  the  debts  due  to  the 
launay  v.  Strickland,  2  Stark.  416;  members  of  the  board,  that  balance 
Suckomb  v,  Carleton,  2  F.  &  F.  787."  might  have  been  recovered  by  the 
See  also  Cockerill  t'.  Ancompte,  40  assignee." 
Eng.  L.  &  Eq.  284;  2  C.  B.  N.  S.  439;  In  Ritterband  r.  Baggett,  4  Abb.  N. 
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courts  in  cases  where  creditors  have  sought  to  attach  or  seize  upon 
•execution  the  seat  of  a  member  of  the  Stock  Exchange.  It  has 
been  held  that  seats  are  not  subject  to  seizure  and  sale  in  this 
manner.*  Nevertheless  it  appears  that  such  property  may  be 
reached  by  a  creditor's  bill  or  by  proceedings  supplemental  to 
•execution,  and  the  court  will  compel  the  debtor  to  perform  such 
acts  as  may  be  necessary  under  the  rules  and  regulations  of  the 
association  to  transfer  the  seat  to  the  purchaser  thereof.*  But 
there  is  conflict  of  authority  on  this  point.  Some  courts,  still 
adhering  to  the  strict  rules  of  the  common  law,  hold  that  such 

Cas.  (N.  Y.)  67,  Speir,  J.,  said:  "The  328;  42  Am.  Rep.  301 ;  Piatt  v,  Jones, 
<luestion  whether  the  seat  in  the  board  (Sup.  Ct.  Gen.  Term,  Ms.Opin.)" 
was  property  has  been  fully  settled  in  1.  Thompson  t;.  Adams,  93  Pa.  St.  55. 
s.  late  case,  almost,  if  not  entirely,  In  Pancoast  v,  Gowen,  93  Pa.  St. 
identical  with  the  case  at  bar  (Hyde  66,  the  court  said:  "A  seat  in  the 
V.  Woods,  94  U.  S.  524).  It  is  there  board  of  brokers  is  not  property 
held  that  a  seat  in  such  a  board  is  not  subject  to  execution  in  any  form, 
a  matter  of  absolute  purchase ;  that  It  is  a  mere  personal  privilege,  per- 
there  is  no  reason  why  the  stock  haps  more  accurately  a  license  to 
board  should  not  make  membership  buy  and  sell  at  the  meeting  of  the 
subject  to  the  conditions  and  rules  of  board.  It  certainly  could  not  be  lev- 
the  board,  unless  it  is  a  violation  of  ied  on  and  sold  under  a  fi.  fa.  The 
some  statute,  or  of  some  principle  of  sheriffs  vendee  would  acquire  no  title 
public  policy.  The  reason  given  is  which  he  could  enforce.  Whether 
sound,  that  the  rule  entered  into  and  the  proceeds  of  the  sale  of  the  seat  in 
became  an  incident  of  the  property  the  hands  of  the  treasurer  of  the 
when  it  was  created,  and  remains  a  board  and  payable  to  the  defendant 
part  of  it  into  whose  hands  soever  it  according  to  the  regulations  and  by- 
may  come.  (See also  Nichols  t;.  Eaton,  laws  of  the  board,  could  be  thus 
91  U.  S.  716.)"  reached  is  an  entirely  different  ques- 
In  Londheim  v.  White,  67  How.  Pr.  tion.  This  and  no  more  is  what  we 
(N.  Y.)  467,  Hall,  J.,  said:  "It  must  understand  to  have  been  decided  by 
be  conceded,  I  think,  in  the  light  of  all  the  Supreme  Court  of  the  United 
the  decisions,  that  a  seat  or  member-  States  in  Hyde  v.  Woods,  94  U.  S.  525, 
ship  in  the  Stock  Exchange  is  property,  where  Mr.  Justice  Miller  says:  *  If 
and  should  be  applied  in  the  same  there  had  been  left  in  the  hands  of  the 
manner  as  other  property  of  a  debtor  defendants  any  balance  after  paying 
to  the  payment  of  his  debts.  It  may  the  debts  due  to  the  members  of  the 
be  surrounded  and  clogged  with  con-  board,  that  balance  might  have  been 
ditions  and  restrictions,  and  still  it  is  recovered  by  the  assignee  in  bank- 
property  available  for  the  paj'ment  of  ruptcy.*"  See  Moxey  v,  Philadelphia 
debts  and  can  be  made  available  for  Stock  Exchange,  9  W.  N.  C.  (Pa.)  441; 
that  purpose  subject  to  and  by  an  ob-  Evans  v.  Wister,  i  W.  N.  C.  (Pa.) 
«ervance  of  those  restrictions  and  con-  183;  Leech  v.  Leech,  9  Phila.  (Pa.) 
■ditions.  That  the  membership  is  val-  211 ;  Singerly  v,  Johnson,  3  W.  N.  C. 
uable  is  shown  by  the  fact  that  the  (Pa.)  541. 

initiation  fee  is  ten  thousand  dollars,  2.  In   Grocers*  Bank  v.  Murphy,  60 

and  among  all  business  men  has  an  How.  Pr.  (N.  Y.)  426,  Beach,  J.,  after 

established  and  tangible  value.     It  is  criticising  Thompson  v,  Adams,  93  Pa. 

an  asset  upon  which  creditors  have  a  St.  55,  and  Pancoast  v,  Gowen,  93  Pa. 

right  to   rely  for   payment  of  debts.  St.  66,  said :  "  If  such  a  result  may  be 

This  question  has  been  passed  upon  so  attained,  the  effort  of  active  imagina- 

frequently  by  the  courts  as  to  make  it  tion  cannot  circumscribe  the  associa- 

no  longer  doubtful  or  debatable.     Gro-  tions   human    ingenuity  will  produce 

cers'  Bank  v.  Murphy,  60   How.  Pr.  to  thus  transmute  veritable  assets  into 

(N.  Y.)  426;  Ritterband  V.  Baggett,  4  intangible    and    yet  most  substantial 

Abb.  N.  Cas.  (N.  Y.)  67;  U.  S.  Dist.  and   valuable   shadows.     Thus  would 

Ct.,  In  re  Ketcham,  Daily  Reg.  Feb.  follow   the   nullification  of  the  legal 

9th,  1880;  Powell  r.  Waldron,  89  N.  Y.  principle   which    makes    the   debtor's 
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property  cannot  be  reached  by  the  creditor  either  upon  execu- 
tion or  by  any  proceeding  in  aid  thereof.*  The  question  of  the 
Ipgal  character  of  seats  has  been  considered  in  another  class  of 
cases,  viz.,  where  the  owners  of  such  seats  have  become  bank- 
rupt, and  it  has  been  sought  to  reach  the  seats  or  the  proceeds 

possessions  liable  to  his  creditors,  and  ject  to  the  conditions  imposed  by  the 
honest  claimants  would  be  remediless  rules  of  the  association.  And  in  Ha- 
because  of  the  insufficiency  of  the  benicht  v.  Lissak,  78  Cal.  351;  X2  Am. 
statute  enacted  to  facilitate  the  collec-  St.  Rep.  63,  the  court,  after  a  review  of 
tion  of  just  demands.  There  may  be  the  authorities,  held  that  a  seat  in  the 
minor  difficulties  in  the  practicable  San  Francisco  Stock  and  Exchange 
application  of  the  statute,  but  these,  in  Board  is  property,  and  should  be  ap- 
my  opinion,  are  easily  surmounted ;  plied  as  other  property  of  the  debtor 
probably  an  order  appointing  a  receiver  to  the  payment  of  his  debts,  and  might 
containmg  directions  for  the  judgment  be  reached  for  that  purpose  by  pro- 
debtor  to  do  whatever  may  be  deemed  ceedings  supplemental  to  execution, 
needful  to  transfer  the  seat  under  the  See  Freeman  on  Executions  (2d  ed.)» 
rules  of  the  Exchange  would  accom-  §  no. 
plish  the  result  sought."  In  Eliot  v.  Merchant's  Exchange,  14 

In  Ritterband  v.  Baggett,  4  Abb.  N.  Mo.  App.  334,  it  was  held  by  the  courts 
Cas.  (N.  Y.)  67,  Speir,  T.,  said:  "The  after  a  review  of  the  authorities,  that 
question  being  settled  that  the  seat  in  a  judgment  debtor  who  was  a  member 
question  is  property  of  value,  I  think  of  the  Exchange  might  be  compelled  to 
it  is  the  duty  of  the  court  to  enforce  transfer  the  certificate  of  his  member- 
its  transfer  for  the  plaintiff's  benefit  ship  to  such  purchaser  at  sheriff's  sale 
in  this  action,  either  to  a  receiver  or  as  possessed  the  qualifications  of  mem- 
to  a  third  person  qualified  to  work  out  bership  in  the  Exchange, 
the  designs  of  the  law.  Rights  of  1.  In  Barclay  v.  Smith,  107  111.  249; 
property  from  time  immemorial  could  i  Am.  &  Eng.  Corp.  Cas.  299;  47  Am., 
be  reached  by  a  creditor's  bill,  and  it  is  Rep.  437  (which  was  a  creditor's  bill 
now  well  settled  that  the  same  result  to  enforce  the  sale  of  a  certificate  of 
may  be  accomplished  by  proceedings  membership  in  the  Board  of  Trade  of 
under  the  code  which  furnish  a  sub-  the  city  of  Chicago),  Craig,  ].,  said : 
stitute  for  that  proceeding  in  chan-  **A  certificate  of  membership  in  the 
eery.  Personal  property  passes  to  the  Board  of  Trade  of  Chicago  empowers 
receiver  without  assignment;  but  if  an  the  person  who  is  admitted  as  a  mem- 
assignment  be  necessary  to  effect  the  ber  to  attend  the  meetings  of  the 
purpose  of  the  law,  I  do  not  question  board  and  deal  in  the  various  products 
the  power  of  the  court  to  direct  it  to  of  the  country.  This  right  to  appear 
be  done.  It  is  not  an  indispensable  at  a  certain  place  and  transact  certain 
requisite  that  such  an  assignment  business,  in  our  judgment,  is  not  prop- 
should  be  made  direct  to  the  receiver,  erty,  but  it  is  a  mere  privilege  con- 
It  may  be  made  to  said  purchaser  ferred  upon  the  member  which  cannot 
from  him  who  is  either  a  member  or  be  reached  and  sold  by  the  process  of 
member  elect  of  the  Exchange,  or  to  a  the  courts.  It  is  a  right  which  may  be 
member  or  member  elect  to  hold  in  regarded  as  valuable  but  which  cannot 
trust  to  assign  under  the  receiver's  di-  be  divested  or  destroyed  except  by  the 
rection  to  said  purchaser  from  him  board  itself  for  a  failure  of  the  mem- 
who  shall  be  either  a  member  or  a  ber  to  conform  to  the  rules  and  regu- 
member  elect."  See  Roome  x).  Swan,  lations  of  the  association.  This  view 
2  N.  Y.  Supp.  614;  Powell  V,  Waldron,  is  in  harmony  with  the  rule  announced 
89  N.  Y.  330;  42  Am.  Rep.  301;  Lond-  by  the  Supreme  Court  of  the  state  of 
heim  v.  White,  67  How.  Pr.  (N.  Y.)  Pennsylvania  where  a  similar  ques- 
467.  tion  arose.     (Thompson  z\  Adams,  93. 

In   Clute  T'.  Loveland,  68  Cal.  254,  Pa.  St.  55 ;  Pancoast  v,  Gowen,  93  Pa. 

the  court  held  that  a  member  of  the  St.  66.)     We  have    been   referred  to 

San    Francisco   Stock  and   Exchange  some  cases  which  seem  to  hold  a  dif- 

Board   has  power  to  pledge  his  seat,  ferent  view,  but  without  entering  upon 

and  that  the  lien  thereby  created  may  a  review  of  the  cases  cited,  we  do  not 

be  foreclosed   and   the  seat   sold  sub-  think  they  establish  the  correct  rule^ 
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thereof  as  assets  of  the  bankrupts'  estates.  In  such  cases  it  seems 
to  be  settled,  notwithstanding  an  early  opinion  to  the  contrary,* 
that  such  title  to  the  seat  as  the  insolvent  member  possesses 
passes  to  the  assignee  in  bankruptcy,  who  may  dispose  of  the 
same  subject  to  the  rules  and  regulations  of  the  association.  And, 
as  in  the  case  of  a  judgment  debtor,  the  courts  will  compel  the  bank- 
rupt member  to  perform  such  acts  and  execute  such  instruments 
as  may  be  necessary  to  vest  the  title  to  the  seat  in  such  purchaser 
from  the  assignee  as  may  be  acceptable  to  the  association,  who 
may  be  admitted  to  membership  in  the  same  in  accordance  with 
its  rules.^     But  the  bankrupt  cannot  after  his  discharge  be  com- 

and  we  are  not  inclined  to  follow  case,  that  the  right  in  that  case  was 
.them."  less  distinctly  of  a  mere  business  char- 
And  in  Weaver  v,  Fisher,  no  111.  acter.  But  if  not,  I  am  not  satisfied 
146,  Schofield,  J.,  said :  "  It  is  a  mis-  hy  the  reasoning  in  that  case  that 
apprehension  to  suppose,  as  counsel  property  like  this  seat  in  the  New 
for  plaintiff  in  error  seem  to,  that  we  York  Stock  Exchange  was  not  in- 
held  in  Barclay  v.  Smith,  107  111.  349;  tended  to  pass  to  the  assignee  in  bank- 
I  Am.  &  Eng.  Corp.  Cas.  298;  47  Am.  ruptcy  under  the  bankrupt  law.  The 
Rep.  437,  that  there  are  no  property  controlling  consideration  is,  it  seems 
rights  of  any  kind  in  a  certificate  of  to  me,  that  practically  and  what- 
membership  in  the  Board  of  Trade  of  ever  its  form  or  incidents  with  re- 
the  city  of  Chicago.  We  simply  there  spect  to  other  matters  may  be,  it  is 
held  that  such  a  certificate  is  not  prop-  a  part  of  the  bankrupt's  business  as- 
erty  which  is  liable  to  be  subjected  to  sets, or,  more  generally  of  his  property, 
the  payment  of  debts  of  the  holder  by  which  it  was  the  primary  design  of 
legal  proceedings.  We  did  not  inti-  the  bankrupt  law  to  distribute  among 
mate  that  from  the  nature  of  a  certifi-  his  creditors,  and  that  the  peculiarities 
•cate  of  membership  in  the  Board  of  which  distinguish  this  from  other 
Trade  it  could  not  by  statute  be  sub-  property  are,  in  view  of  the  evident 
jected  to  the  payment  of  debts,  but  purpose  and  scope  of  the  bankrupt 
•only  that  under  tne  law  as  it  now  is,  it  law,  unessential — mere  technicalities, 
cannot  be.  Whether  property  shall  cobwebs  which  the  law  is  strong 
be  liable  to  be  subjected  to  the  pay-  enough  to  break  through.  Let  an 
ment  of  debts  by  legal  proceedings,  order  be  entered  requiring  the  bank- 
and  if  so  in  what  manner,  is  merely  a  rupt  to  execute  any  transfer,  assign- 
matter  of  statutory  regulation.  At  ment,  or  instrument  necessary  for  the 
common  law,  shares  in  stock  were  purpose  of  vesting  the  title  to  his  seat 
iield  not  to  be  chattels  (Ang.  &  Ames,  in  the  New  York  Stock  Exchange  in 
Corp.  5th  ed.,  ^  560 ;  Hermann  on  Exe-  such  person  as  an  assignee  in  bank- 
cutions,  §  362) ;  and  also  to  be  of  such  ruptcy  may  procure  as  transferee." 
an  intangible  nature  that  there  could  In  J^e  Warder,  10  Fed.  Rep.  27.5, 
be  no  change  of  possession,  and  there-  Nixon,  1.,  said :  **  I  am  aware  that  in 
fore  that  they  could  not  be  sold  on  Re  Sutherland,  6  Biss.  (U.  S.)  526, 
•execution."  Judge  Blodgett  seems  to  have  come  to 

1.  In  re  Sutherland,  6  Biss.  (U.  S.)  a  different  conclusion.  I  have  read 
526.  the  case  with  care  hoping  to  find  some 

2.  McCabe  v,  Emmons,  51  N.  Y.  Su-  provisons  in  the  charter  of  the  Chi- 
per.  Ct.  2x9;  PlattT'.  ]ones.96N.Y.24;  cago  Board  of  Trade  to  distinguish  it 
In  re  Gallagher,  16  Blatchf.  (U.  S.)  from  the  case  under  consideration. 
410.  This  I  have  been  unable  to, do,  but 

In  Re  Ketchum,  i  Fed.   Rep.  840,  Hyde  v.  Woods,  94  U.  S.  525,  is  subse- 

Choate,   j!,  said  :  *'  The  case  of  Iti  re  quent  in  date,  and  in  questions  of  this 

Sutherland,  6  Biss.  (U.  S.)  526,  can  sort  it  is  my  duty  to  follow  the  su- 

.perhaps  be  distinguished  from  Hyde  preme    court.      The  district  court  of 

V.  Woods,  94  U.  S.  525,  and  from  In  re  the   United    States   for  the  southern 

Oallagher,  16  Blatchf.  (U.S.)  410,  on  district  of   New   York    in    February, 

Ahe  ground    suggested   in  the   latter  1880,  made  an  order  requiring  a  bank- 
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pelled  by  order  of  court  to  execute  such  instruments  as  will  enable 
the  assignee  to  make  his  seat  available  as  assets.^ 

Upon  the  death  of  a  member  it  seems  that  his  seat  may  be 
sold  and  the  proceeds,  after  payment  of  his  debts  to  his  fellow 
members,  be  turned  over  to  his  personal  representative  as  a  part 
of  the  assets  of  his  estate.* 

Vn.  Pabties  to  Actiohs. — At  common  law  an  unincorporated 
company  or  association  cannot  sue  or  be  sued  in  the  name  of  the 
company  or  association,  but  the  individual  members  of  the  body 
must  be  made  parties  to  any  action  by  or  against  it.'  The  in- 
convenience of  this  rule  has  led  to  statutory  changes  of  the  law 
in  many  of  the  states,  providing  that  joint  stock  companies  and 
unincorporated  associations  may  sue  and  be  sued,  cither  in  the 
name  of  the  association  itself  or  of  some  officer  thereof.  Stock 
Exchanges,  being  unincorporated  associations,  are  within  the  pro- 

rupt  to  vest  the  title  to  his  seat  in  the  of  a  full  member  of  the  board)  was 
New  York  Stock  Exchange  in  the  valuable  only  during  the  life  or  mem- 
assignee  in  bankruptcy.  I  think  the  bership  of  its  owner.  Subsequently 
present  application  falls  within  the  by  the  said  constitution  the  members 
principle  of  that  case,  and  I  approve  were  allowed  under  certain  conditions 
of  the  ruling  of  Judge  Choate  in  his  to  transfer  their  seats  for  value,  and 
opinion  granting  the  order.  In  re  subsequently  to  that  a  clause  was^ 
Ketchum,  i  Fed.  Rep.  840.  Let  an  added  to  the  constitution  giving  value 
order  be  entered  directing  the  bank-  upon  certain  conditions  to  a  member's 
rupt  to  transfer  his  membership  from  seat  after  his  death.*'  And  section  12  of 
the  New  York  Produce  Exchange  to  the  constitution  of  the  Philadelphia 
the  assignee."  See  In  re  Werder,  15  Stock  Exchange,  late  Board  of  Bro- 
Fed.  Rep.  789;  Hyde  v.  Woods,  94  U.  kers,  provides  that  "when  a  member 
S.  523;  Sparhawk  f.  Yerks,  142  U.  S.  dies  his  seat  may  be  sold  by  the  secre- 
I,  where  it  is  held,  in  an  opinion  by  tary,  and  after  satisfying  the  claims  of 
Fuller,  C.  J.,  that  the  assignee  in  the  members  of  the  board,  the  balance 
bankruptcy,  after  sleeping  twelve  shall  be  paid  to  his  legal  representa- 
years  on  his  rights  and  allowing  the  tives,*' 

bankrupt  member  to  pay  off  liens  on  An  article  of  the  New  York  Stock 

his  seat,  cannot  clainl  it  as  a  part  of  Exchange,  provides :  "  When  a  mem- 

the  assets  of  the  bankrupt's  estate.  ber  dies,  his  membership  may  be  dis- 

1.  In  re  Nichols,  i  Fed.  Rep.  842.  posed  of  by  the  Committee  on  Admis- 

2.  In  Grocers'  Bank  v.  Murphy,  60  sions,  and  after  satisfying  the  claims 
How.  Pr.  (N.  Y.)  426,  Beach,  J.,  said :  of  the  members  of  the  Stock  Ex- 
"  The  controlling  feature  appurtenant  change,  they  shall  pay  any  balance  to 
to  a  seat  in  the  Stock  Exchange  is  the  legal  representatives  of  the  de- 
that  it  may  be  bought  and  sold  subject  ceased." 

to  the  rules  of  the  association,  and  in  8.  Dicey  on  Parties  to  Actions  (2d 
case  of  the  owner's  death  a  sale  is  Am.  ed.)  169;  W^right  ik  Williamson, 
made  by  the  Exchange  and  the  pro-  3  N.  J.  L.  532;  Smith  v.  Crichton,  33 
ceeds  distributed.  Herein  exists  the  Md.  106;  American  Cent.  R.  Co.  v, 
difference  between  it  and  membership  Milas,  52  111.  178;  Choteau  r>,  Raitt,  20- 
of  a  social  club;  the  latter  can  neither  Ohio  144;  Haskins  z\  Alcott,  13  Ohio 
be  bought  nor  sold;  it  has  no  gen-  St.  216;  Halliday  r.  Doggett,  6  Pick, 
eral  value  or  marketable  quality,  and  (Mass.)  359;  East  Haddam  Cent.  Bap- 
nothing  remains  after  a  member's  tist  Church  v.  East  Haddam  Baptist 
death."  Eccles.  Soc,  44  Conn.  359;  Williams 
In  Thompson  v,  Adams,  93  Pa.  St.  v.  Baiik  of  Michigan,  7  Wend.  (N.  Y.) 
55,  it  is  said  in  the  agreed  statement  of  542;  Wells  v.  Gates,  18  Barb.  (N.  Y.) 
facts  for  the  opinion  of  the  court  that  554.  See  also  Leech  v,  Harris,  2 
**  originally  a  seat  in  the  Board  of  Brewst.  (Pa.)  571,  where  the  action 
Brokers  (t.  «.,  the  collective  privileges  was  brought  against  the  members  of  & 
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visions  of  such  statutes,  and  may  sue  and  be  sued  as  provided 
therein.* 

Vm.  Expulsion  of  Membebs — 1.  Power  to  EzpeL— Corporations 
established  for  purposes  other  than  the  pecuniary  gain  of  their 
members  have  an  inherent  power,  without  express  authority  in 
their  charters,  to  disfranchise  or  expel  members  who  have  been 
convicted  in  a  court  of  justice  of  infamous  offenses  or  have  com- 
mitted acts  against  their  respective  societies  which  tend  to  their 
destruction  and  injury.* 

Whether  or  not  Stock  Exchanges,  being  unincorporated  asso- 
ciations, possess  the  same  inherent  power  to  expel  their  members, 
in  the  absence  of  by-laws  or  rules  providing  therefor,  does  not 

committee  and    the  members  of  the  erty  of  the  association   must  be  ex- 

Board  of  Brokers  of  Philadelphia.  hausted  before  an  action  can  be  brought 

1.  In   Sewell  v.  Ives.  6i   How.  Pr.  against  one  or  more  of  the  individual 

(N.  Y.)  54,  it  was  held  that  as  the  New  members.     Robbins  v.  Wells,  i8  Abb. 

York  Stock  Exchange  was  composed  Pr.  (N.  Y.)  191 ;  26  How.  Pr.  (N.  Y.) 

of  more  than  seven  persons  owning  and  15.     And   the  judgment  against  the 

having  an  interest  in  property  in  com-  president  or  other  officer  is  only  prima 

mon,  and  who  would  be  liable  to  an  facie  evidence  in  the  plaintifrs  favor, 

action  on  account  of  such  ownership  in  a  subsequent  action  against  the  in- 

and  interest,  an  action  brought  by  a  dividual  members.    Allen  v.  Clark,  65 

member,  in  relation  to  his  interest  in  Barb.  (N.Y.)  563;  Withehead  v.  Allen, 

that  property  was   properly  brought  4  Abb.  App.  Dec.  (N.  Y.)  628;  Rob- 

against  the  president.     See  Birdseye's  bins  v.  Wells,  18  Abb.   Pr.   (N.  Y.) 

Rev.  St.  of  New  Tork^  vol.  2,  p.  1684;  191 ;  26  How.  Pr.  (N.  Y.)   15;  Kings- 

New   Tork  Code  Civ.    Proc,  §  1919.  land  r.  Bralsted,  2  Lans.  (N.  Y.)  17. 

In  the  following  cases  in  that  state  the  2.  "  There  is  a  tacit  condition    an- 

president  was  named  as  the  party  de-  nexed  to  the  franchise  of   a  member 

fendant  under  the  statute.    Heath  v,  which  if   he  breaks    he  may  be  dis- 

Gold  Exchange,  7  Abb.  Pr.  N.  S.  (N.  franchised.     The  cases  in  which  this 

Y.)  251;    38  How.  Pr.  (N.   Y.)    168;  inherent  , power  may  be  exercised  are 

White  V.  Brownell,  3  Abb.  Pr.  N.  S.  of  three  kinds:  First,  when  an  offense 

(N,  Y.)  318;  4  Abb.  Pr.  N.  S.  (N.  Y.)  is  committed  w^hich  has  no  ordinary 

162  ;  Rorke  v,  Russell,  2  Lans.  (N.  Y.)  relation  to  a  member's  corporate  duty 

244;  Olery  v.  Brown,  51  How.  Pr.  (N.  but  is  of  so  infamous  a  nature  as  ren- 

Y.)  92  ;  W'eston  v.  Ives,  97  N.  Y.  222 ;  ders  him  unlit  for  the  society  of  honest 

Belton  r.  Hatch,   109  N.  Y.  593;  21  men;  such  are  the  offenses  of  perjury. 

Am.  &  Eng.  Corp.  Cas.  365 ;  4  Am.  St.  forgery,  etc.     But  before  an  expulsion 

Rep.  495.  is  macie  for  a  cause  of  this  kind,  it  is 

The  Pennsylvania  statute  provides  necessary  that  there  should  be  a  pre- 

that  such  associations  shall  sue  and  be  vious  conviction  by  a  jury  according 

sued   in   their  association   name,  and  to  the  law  of  the  land.     Second,  where 

that  when  suit  is  brought  against  any  the  offense  is  against  his   duty  as  a 

such    association,   service    of    process  corporator.     And  in  that  case  he  may 

shall  be  made  upon  the  chairman,  sec-  be  expelled  on  trial  and  conviction  by 

retary,  or  treasurer  thereof.     Bright,  the  corporation.     And  the  third  is  an 

Purd.  Dig.,  vol.  i,  p.  939.     In  the  fol-  offense  of  a  mixed  nature  against  the 

lowing  cases,  the  association  itself  was  member's    duty  as  a  corporator    and 

named  as  the  party  defendant:  Moxey  also  indictable  by  the  law  of  the  land." 

V.  Philadelphia   Stock   Exchange,    14  Lord  Mansfield,  in  Rex  x\  Liverpool, 

Phila.  (Pa.)  185;  Sexton  v.  Commer-  2  Burr.  733.     See   also  State  r.  Mil- 

cial    Exchange,   10   Pa.   Co.  Ct.  Rep.  waukee   Chamber   of    Commerce,   20 

607;  Moxey  f.  Philadelphia  Stock  Ex-  Wis.  71;  Com.   x\   St.   Patrick's    Ben. 

change,  9  W.  N.  C.  (Pa.)  441.  Soc,  2  Binn.  (Pa.)  441 ;  4  Am.  Dec. 

Where  the  action  is  brought  against  453 ;  People  v.  Medical  Soc,  etc.,  33 

the  president  or  treasurer  of  such  asso-  N,  Y.  187;  Society  for  Visitation  of 

elation,  the  remedy  against  the  prop-  Sick  v.  Com.,  52  Pa.  St.  125;  91   Am. 
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seem  to  be  thoroughly  settled.  But  the  better  opinion  seems 
to  be  that  where  there  is  no  property  in  which  all  the 
members  have  a  joint  interest,  a  member  may  be  expelled  after 

giving  him  notice  of  the  charges  made  against  him  and  an  oppor- 
tunity to  make  his  defense.* 

Dec.  139;  Dickenson  v.  Chamber  of  Searls,  C.  J.,  said:  "The  contention 

Commerce,  29  Wis.  49;  9  Am.  Rep.  of  appellant  is  that  the   power  of  ex- 

544;    LfOubat   V.   LeRoy,    15   Abb.   N.  pulsion   is  inherent   in  every  society, 

Cas.  (N.  Y.)  I.     See  elaborate  review  and  that  the  offense  of  which  plain- 

of    English   authorities    in    Evans   v.  tiff  was  found    guilty  was    sufBcient 

Philadelphia  Club,  50  Pa.  St.  107.  ground  for  expulsion  as  matter  of  law 

1.  In  Innes  v,  Wylie,  i  C.  &  K.  257;  irres{>ective  of  any  provision  of  the 
47  E.  C.  L.  255.  iJord  Denman,  C.  J.  constitution  or  by-laws.  We  sub- 
<in  summing  up),  said  :  "  I  am  of  opin-  scribe  to  that  portion  of  the  proposi- 
ion  that  where  there  is  not  any  prop-  tion  which  asserts  the  inherent  right 
•erty  in  which  all  the  members  of  the  of  expulsion,  subject,  however,  to  the 
society  have  a  joint  interest,  the  ma-  limitations  hereinbefore  expressed.*' 
jority  may  by  resolution  remove  any  In  Leech  v.  Harris,  2  Brewst.  (Pa.) 
one  member.  I  think  that  in  this  in-  571,  in  which  the  legality  of  plaintiff's 
stance  the  members  of  this  society  expulsion  from  the  Philadelphia  Board 
had  that  power  in  case  the  plaintiff  of  Brokers,  an  unincorporated  asso- 
misconducted  himself."  And  again,  ciation,  was  under  consideration,  the 
on  motion  for  a  new  trial,  he  said :  court  found  that  the  charges  against 
**Any  society  may  undoubtedly  make  the  plaintiff  did  not  come  within  any 
any  rules  by  which  the  admission  and  of  the  regulations  of  the  board  pro- 
expulsion  of  its  members  are  to  be  viding  for  the  suspension  or  expulsion 
regulated,  and  the  members  must  con-  of  its  members.  And  after  quoting  the 
form  to  and  cannot  question  them,  language  of  Lord  Mansfield,  cited 
But  where  there  are  no  directions  on  above,  as  the  law  of  the  case,  proceeded 
the  subject  contained  in  the  rules,  a  to  inquire  whether  or  not  the  plaintiff 
party  expelled  may  lawfully  complain  was  subjectto  expulsion  through  thein- 
that  his  expulsion  has  been  effected  herent  or  common  law  power  of  such 
contrary  to  the  general  principles  of  associations  to  expel  a  member  for  an 
law;  and  a  member  is  not  to  be  expelled  infamous  offense,  or  for  an  offence 
by  vote  unless  there  be  regular  notice  against  his  duty  as  a  member  of  the  as- 
given  to  him  and  an  opportunity  of  his  sociation  thus  assuming  the  possession 
being  heard."  of  such  power  by  the  board.     But  see 

In  White  i».  Brownell,  2  Daly  (N.  Dawkinsr.  Antrobus,  17  Ch.  Div. 615; 
Y.)  329,  the  plaintiff  was  a  member  of  affirmed  44  L.  T.,  N.  S.  577,  in  which 
the  Open  Board  of  Brokers  in  New  Jessel,  M.  R.,  said:  "There  are  two 
York,  a  voluntary  association,  and  principal  points  raised  as  to  whether 
sought  to  restrain  the  body  from  in-  the  rule  in  question  under  which  the 
terfering  with  his  privileges  as  a  mem-  expulsion  of  Colonel  Dawkins  has 
ber.  In  the  course  of  the  opinion,  taken  place  is  or  is  not  a  rule  binding 
Daly,  F.  J.,  said,  at  page  359:  *' Such  an  on  him  as  a  member  of  the 'Travel- 
organization  may  prescribe  the  con-  lers'  Club.'  Now  that  does  not  de- 
ditions  upon  which  persons  will  be  ad-  pend  on  the  inherent  power  of  a  club 
mitted  to  membership  as  well  as  the  to  pass  a  rule  to  expel  one  or  more  of 
conditions  upon  which  the  continu-  its  members.  I  for  one  am  not  aware 
ance  of  membership  will  depend.  And  of  the  existence  of  such  a  power  and 
where  they  have  no  regulation  upon  I  am  surprised  to  hear  such  a  propo- 
the  subject,  they  may  expel  a  mem-  sition  put  forward.  There  is  no  more 
ber  by  vote  of  a  majority  if  he  has  inherent  power  in  the  members  of  a 
been  notified  of  the  charge  against  club  to  alter  their  rules  so  as  to  expel 
him  and  afforded  an  opportunity  of  one  of  its  members  against  the  wishes 
being  heard  in  his  defense.''  Citing  of  the  minority  than  there  is  in  the 
Innes  r.  Wylie,  i  C.  &  K.  257  ;  47  E.  members  of  any  society  or  partner- 
C.  L.  255.  ship  which  is  founded  on  a  contract; 

In  Otto  V.  Journeymen  Tailors'  that  written  contract,  of  course,  ex- 
Protective,  etc..    Union,   75   Cal.  30S,  pressing  the  terms  on  which  the  mem- 
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The  members  of  a  Stock  Exchange  may  agree  to  be  governed  by 
such  rules  as  they  think  proper  to  adopt,  provided  there  is  noth- 
ing in  them  in  conflict  with  the  law  of  the  land  ;  and  for  a  viola- 
tion of  such  rules,  they  may  suspend  or  expel  a  member  after  a 
fair  and  orderly  hearing  in  accordance  with  the  methods  pre- 
scribed in  the  constitution  and  by-laws.^ 

The  legality  of  proceedings  in  the  exercise  of  this  jurisdiction 
is  called  in  question  in  judicial  tribunals,  sometimes  in  actions 
for  damages  for  wrongful  expulsion,  but  more  frequently  by  in- 
junction to  prevent  such  expulsion,  or  to  prevent  the  enforcement 
of  the  decision,  if  the  expulsion  has  been  determined  upon. 
And  here  again  the  courts  recognize  a  distinction  between  incor- 
porated and  unincorporated  asspciations,  in  that  a  corporation  is 
subject  to  the  visitorial  power  of  the  courts  of  the  state  from 
which  it  receives  its  franchise,  while  an  unincorporated  associa- 
tion has  its  foundation  in  contract  and  is  subject  to  no  such 
visitorial  power.  In  the  one  case,  wrongful  prevention  of  a 
member's  enjoyment  of  the  franchise  is  sufficient  cause  for  the 
interference  of  a  court  of  justice  ;  whereas,  in  the  other,  the  courts 
usually  refuse  to  interfere  unless  the  complaining  member  has 
some  pecuniary  interest  involved  or  the  action  complained  of  in- 
volves a  violation  of  the  law.* 

And  if  the  Stock  Exchange  or  other  voluntary  association  has 
provided  means  whereby  a  member,  who  has  been  wrongfully 
suspended  or  expelled,  may  have  the  matter  reviewed  within  the 
association,  the  courts  will  not  interfere  in  such  case  until  the 

bers  associate  together.    And  it  is  in-  Society  -was  in  existence  long  before  il 

tolerable  to  imagine  that  the  majority  was  incorporated,  and  that  its  objects 

should  in  such  case  claim  an  inherent  were  in  no  way  changed  by  its  appli- 

power  of  expelling  the  minority."  cation  for,  and  acceptance  of,  its  pres- 

1.  Leech  v.  Harris,  2  Brewst.  (Pa.)  ent  charter  from  the  state.  This  may 
571 ;  Thompson  v,  Adams,  93  Pa.  St.  be  verj'  true,  but  its  legal  responsibih- 
55;  McDowell  V,  Ackley,  93  Pa.  St.  ties  were  changed  by  the  acceptance 
277 ;  Moxey  v.  Philadelphia  Stock  Ex-  of  the  charter ;   while  it  remained  a 

•change,  9  W.  N.  C.  (Pa.)   441;  White  voluntary   society  the  courts  had   no 

v.   Brownell,  2    Daly    (N.    Y.)    359;  jurisdiction   over  it  if  it  violated   no 

Ifischer  v,  Raab,  57  How.  Pr.  (N.  Y.)  law  of  the  state,  and  its  members  had 

■87;   Fritz  V,  Muck,  62   How.  Pr.  (N.  no  property  in  their  membership  which 

Y.)  69;  Kuehnemundt  v.  Smith,  2  N.  the  law  could  protect,  but  its  accept- 

Y.  Supp.  625;  Weston  xk  Ives,  97  N.  ance  of  a  charter  subjected  it  to  the 

Y.  222  ;    Helton  v.  Hatch,  109  N.  Y,  supervision  of  the  proper  legal  authori- 

593;  21  Am.  &  Eng.  Corp.  Cas.   365 ;  ties  having  jurisdiction  in  such  case. 

4  Am.  St.  Rep.  495;  Lewis  v,  Wilson,  When  the  voluntary  society  accepted 

12  [    N.   Y.  284;   Hyde  v.    Woods,    2  the  charter  it  became  a  private  civil 

Sawy.  (U.  S.)  655;  94  U.  S.  523;  Otto  corporation,  and  the  corporators  then 

T».    Journeymen*  Tailors'     Protective,  in   being  acquired  a  property  in  the 

etc..    Union,    75    Cal.    308;   Innes  v.  franchise;    every    person     who    has 

Wylie,  I  C.  &  K.  257;  47  E.  C.  L.  255;  since   become   a  corporator    has   ac- 

Wachtel  v.  Noah  Widows,  etc.,  Soc,  quired  a  like  property.    The  property 

84  N.  Y.  28;  38  Am.  Rep.  478.  which  the  corporator  acquires  is  not  a 

2.  In  State  v.  Georgia  Medical  So-  visible,  tangible  property,  but  it  is 
<^iety,  38  Ga.  608 ;  95  Am.  Dec.  408,  none  the  less  property  because  it  is  in- 
Brown,  C.  I.,  said:  **It  is  insisted  in  visible  and  intangible;  it  is  not  a  cor- 

'this  case  that  the  Georgia   Medical    poral  hereditament,  but  it  is  incor- 
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poral.  .  .  .  The  law  on  this  subject  See  Fisher  v.  Chicago  Board  of  Trade» 
is  thus  stated  by  Judge  Blackstone,  vol.  80  III.  84;  Sturges  t*.  Chicago  Board 
I,  p.  381.  The  king  being  thus  consti-  of  Trade,  86  111.  441 ;  Baxter  v.  Chi- 
tuted  by  law  visitor  of  all  civil  cor-  cago  Board  of  Trade,  83  111.  146.  True 
porations,  the  law  has  also  appointed  these  were  equity  cases,  in  which  the 
the  place  where  he  shall  exercise  this  respective  complainants  sought  to  re- 
jurisdiction,  which  is  the  court  of  the  strain  the  board  from  expelling  them, 
king's  bench,  where,  and  where  only,  or  to  compel  it  to  restore  them  after 
all  misbehaviors  of  this  kind  of  cor-  expulsion,  yet  the  doctrine  of  People 
porations  are  inquired  into  and  re-  t/.  Chicago  Board  of  Trade,  80  III.  1^4, 
dressed,  and  all  other  controversies  is  referred  to  hypothetically  in  the 
decided.  In  this  state  the  same  opinions  of  the  court,  and  no  mention 
visitorial  power  of  correcting  the  mis-  w^hatever  is  made  of  that  case; 
behavior  of  corporations  and  deciding  whether  that  learned  and  able  court 
their  controversies  is  vested  in  the  su-  adheres  to  that  doctrine,  we  are  un- 
perior  courts  of  the  counties  where  able,  as  at  present  advised,  to  adopt 
they  are  located,  which  in  England  it  as  the  law  of  this  state.'' 
belongs  to  the  king^s  bench."  In  Rigby  ik  Connol,  14  Ch.  Div.482, 

In  Porter  r.  Rockford,  etc.,  R.  Co.,  Jessel,  M.  R.,  said:     "The  first  ques- 

76  111.  561,  it  was  held  that  the  fran-  tion  that  I  will  consider  is,  what  is  the 

chise  of  a  corporation   was  property,  jurisdiction  of  a  court  of  equity  as  re- 

and  as  such  a  proper  object  of  taxa-  gards  interfering  at  the  instance  of  a 

tion.     Citing-  West  River  Bridge  Co.  member  of  a  society  to  prevent  his  be- 

r.  Dix,  6  How.   (U.   S.)   529;    Veazie  ing  improperly  expelled  therefrom.?   I 

Bank  i^.  Fenno,  8  Wall.  (U.  S.)  547;  have    no    doiibt,    whatever,  that  the 

Wilmington,  etc.,  R.  Co.  v.  Reid,  13  foundation     of    the      jurisdiction     is 

Wall.  (U.  S.)  264;  Monroe  Sav.  Bank  the     right    of    property      vested     in 

V,  Rochester.  37   N.   Y.   367.     But  in  the  member  of    the    society,   and   of 

Anacosta  Tribe  v,  Murbach,  13  Md.  which  he    is    unjustly    deprived    by 

91 ;  71  Am.   Dec.  625,  and   People  v.  such    unlawful    expulsion.    There  is 

Chicago   Board  of  Trade,  80  111.  134,  no  such  jurisdiction  that  I  am  aware 

this  principle  seems  to  have  been  lost  of  reposed  in  this  country,  at  least,  in 

sight  of.  any  of  the   queen's  courts,  to  decide 

In  State  v.  Milwaukee  Chamber  of  upon  the  rights  of  persons  to  associate 

Commerce,  47  Wis.  670,  Lyon,  J.,  said:  together   when    the    association   pos- 

"The    visitorial     or     superintending  sesses  no  property." 
power  of  the  state  over  corporations        Courts  of  equity  have  jurisdiction 

created  by  the  legislature  will  always  over  unincorporated  voluntary  associ- 

be  exercised  in  proper  cases   through  ations  where  pecuniary  rights  of  mem- 

the  medium  of  the  courts  of  the  .state,  bers    are   involved.    Thomas    v.   Ell- 

to  keep  those  corporations  within  the  maker,  i  Par.  Eq.  Cas.  (Pa.) 98;  Adley 

limits  of  their  lawful  powers,  and  to  v,  Whitstable  Co.,  17  Ves.  316;  Lyman 

correct  and    punish    abuses   of  their  v.  Bonney,    loi    Mass.  562 ;   Olery  v. 

franchise.  (State  v,  Milwaukee  Cham-  Brown,  51  How.  Pr.  (N.  Y.)  92  ;  Nacb- 

ber  of  Commerce,  20  Wis.  63;  Dick-  trieb  r.   Harmonv  Settlement,  3  Wall, 

enson    v,      Milwaukee     Chamber    of  Jr.   (C.  C)   66.    bee    Dolan   v.  Court 

Commerce,  29  Wis.  45.)     In  the  light  Good  Samaritan,  128  Mass.  437;  Lam- 

of  these  judgments  we  cannot  accept  phere  f.  Grand  Lodge,  47  Mich.  429; 

the  doctrine  which  seems  to  have  re-  Babb  :•.  Reed,  5  Rawle  (Pa.)    151;  28 

ceived   the  sanction  of  the  Supreme  Am.    Dec.    650;    Berry    t*.    Cross,  3 

Court  of  Illinois  in  People  v.  Chicago  Sandf.  Ch.  (N.  Y.)  i ;  Van  Houten  v. 

Board  of  Trade,  80  111.  134,  that  the  Pine,  36  N.  J.  Eq.  133. 
power  of  such  corporations  to  enact        Recourse    to   law    cannot    be    had 

by-laws    is   unlimited,    and   that   the  where    no    pecuniary    rights   are   in- 

courts  will  not  interfere  with  the  en-  volved.    Thompson     t*.     Society     of 

forcement  of  any  by-law  thus  enacted.  Tammany,  17  Hun  (N.  Y.)  30;:;  \Vhite 

The  case  seems  to  be  in  conflict  with  r.   Brownell,    2    Daly    (N.    Y.)   329; 

earlier  decisions  of  that  court,  and  we  Bauers   Appeal   (Pa.),  18  Alb.   L.J. 

are  not  aware  that  the  court   has   re-  218.     The  Board  of   Brokers  is  not  a 

asserted  any  such  doctrine,   although  corporation  so  as  to  be  subject  to  the 

it  has  since  considered  several   cases  interference  of    equity   to    restore    a 

involving  the  legality  of  the  proceed-  member.     White  r.  Brownell,  2  Daly 

ings    of    the  same    board    of    trade.  (N.  Y.)  329. 
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party  complaining  exhausts  his  remedy  before  the  tribunals  pro- 
vided by  the  association  itself.* 

As  every  member  of  the  Stock  Exchange  agrees,  on  becoming 
a  member,  to  be  obedient  to  the  constitution  and  by-laws  of  the 
association,  his  suspension  or  expulsion,  in  the  manner  provided 
in  such  constitution  and  by-laws,  is  analogous  to  an  award  made 
by  a  tribunal  of  his  own  choosing.  In  the  matter  of  such  expul- 
sion, the  society  acts  in  a  quasi  judicial  capacity;  and,  if  there  is 
nothing  unreasonable  or  contrary  to  law  in  the  rules  providing  for 
expulsion,  and  the  expelled  member  has  had  due  notice  of  the 
charges  made  against  him,  and  has  had  an  opportunity  to  defend 
himself,  and  has  had  a  fair  and  impartial  trial  in  pursuance  of  the 
methods  prescribed  by  the  laws  of  the  association,  the  sentence 
of  expulsion  is  conclusive,  and  the  courts  will  not  sit  as  appellate 
tribunals  to  review  such  decisions.^  In  such  cases  the  courts  will 
inquire  into  the  regularity  of  the  proceedings  under  the  constitu- 
tion and  rules  of  the  association,  will  hold  the  association  to- 
a  fair  administration  of  its  rules,  will  inquire  whether  or  not  such 
rules  are  reasonable,  and  whether  or  not  the  proceedings  of  the 
association  are  within  the  bounds  of  its  proper  jurisdiction  ;*  but 
they  will  not  inquire  into  the  merits  of  a  cause  which  has  been 

1.  Moxey  r.  Philadelphia  Stock  Ex-  (Pa.),  17  Ins.  L.  J.  832;  Osceola  r. 
change,  14  Phila.  (Pa.)  185;  White  v.  Schmidt,  57  Md.  98;  Woolsey  v.  In- 
Brownell,  2  Daly  (N.  Y.)  329;  4  Abb.  dependent  Order  of  Odd  Fellows,  etc^ 
Pr.  N.  S.  (N.  Y.)  162.  See  also  Lafond  61  Iowa  492 ;  i  Am.  &  £ng.  Corp.  Cas. 
T'.  Deems,  81  N.  Y.  507 ;  Poultney  v.  172 ;  Harrison  v.  Hovle,  24  Ohio  St 
Bachman,  31  Hun  (N.  Y.)  49;  Loubat  254;  Pitcher  v.  Chicago  Board  of 
V,  Le  Roy,  40  Hun  (N.  Y.)  546;  Olery  Trade,  121  111.  412  ;  Robinson  v.  Yate 
V,  Brown,  57  How.  Pr.  (N.  Y.)  92;  City  Lodge,  86  111.  598;  Burt  v.  Grand 
Grosvenor  v.  United  Soc.  of  Believers,  Lodge,  44  Mich.  208 ;  Schmidt  v. 
1 18  Mass.  78 ;  Dolan  z\  Court  Good  Abraham  Lincoln  Lodge,  84  Ky.  490. 
Samaritan,  128  Mass.  437;  Chamber-  3.  Hutchinson  i/.  Lawrence,  67  How. 
lain  V.  Lincoln,  129  Mass.  70;  Karcher  Pr.  (N.Y.)  38;  Sewell  r.  Ives,  61  How. 
V,  Supreme  Lodge,  137  Mass.  368;  Pr.  (N.Y.)54;  Kuehnemundtv.  Smithy 
Harrington  v.  Workingmen's  Benev.  2  N.  Y.  Supp.  625;  Belton  v.  Hatch, 
Assoc,  70  Ga.  340;  Rex  v.  Ginever,  6  109  N.  Y.  593 ;  21  Am.  &  Eng.  Corp. 
T.  R.  732;  Rex  V,  Head,  4  Burr.  2513;  Cas.  365;  4  Am.  St.  Rep.  495;  Lewi» 
Carlen  v.  Drury,  i  Ves.  &  B.  154;  v.  Wilson,  121  N.  Y.  i&^y  affirming  ^k> 
Mulroy  v.  Supreme  Lodge,  28  Mo.  Hun  (N.  Y.)  166;  Leech  v.  Harris,  2 
App.  463;  Bauer  v,  Samson  Lodge,  Brewst.  (Pa.)  571;  Powell  t^.  Abbott,  9 
102  Ind.  262;  13  Am.  &  Eng.  Corp.  W.  N.  C.  (Pa.)  231;  Moxey  v.  Phila- 
Cas.  618 ;  Supreme  Council  r.  Gar-  delphia  Stock  Exchange,  9  W.  N.  C. 
rigus,  104  Ind.  133;  54  Am.  Rep.  (Pa.)  440.  See  also  Medical  &  Surg. 
2^.  Soc.  i>.  Weatherly,  75  Ala.  248 ;  10  Am. 

2.  Leech  v.  Harris,  2  Brewst.  (Pa.)  &  Eng.  Corp.  Cas.  26;  State  v,  Georgia 
71 ;  White  v,  Brownell,  2  Daly  (N.  Medical  Soc,  38  Ga.  608;  95  Am.  Dec. 
f.)  329;  Kuehnemundt  x;.  Smith,  2  N.    408;  Bouldin  v,  Alexander,  15    WalL 

Y.  Supp.  625;  Belton   v.  Hatch,   109  (U.  S.)   131;   Shannon  v.  Frost,  3  B. 

N.  Y.  593;  21  Am.  &  Eng.  Corp.  Cas.  Mon.  (Ky.)   253;   German   Reformed 

J65;  4  Am.   St.   Rep.   495;    Lewis   v.  Church  v.  Com.,  3  Pa.  St.  282 ;  State 

Wilson,  121  N.  Y.  284;   affirming  50  v,  Farris,  45  Mo.  183;  Daw^kins  v.  An- 

Hun  (N.  Y.)  166.    See  also  Bachmann  trobus,    17    Ch.    Div.  611;;   Innes  v. 

V,  New  York  Deutcher  Arbiter  Bund,  Wylie,  i  C.  &  K.  257 ;  14  E.  C.  L.  255  ; 

64  How.  Pr.  (N.  Y.)  442;  Poultney  v.  Fisher  v.   Keane.  11   Ch.  Div.  3^3;  41 

Bachman,  31   Hun   (N.  Y.)   49;    Mc-  L.  T.  335;  49  L.  J.  Ch.  11 ;  Sibley  t/. 

Alees  V.  Supreme  Order  of  Iron  Hall  Carteret  Club,  40  N.  J.  L.  295. 
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decided  by  the  association,  or  a  committee  thereof  duly  empow- 
ered to  act  in  such  matters.* 

2.  Eemedy  for  Improper  EzpnMon. — If  a  member  of  an  incorpo- 
rated association  is  improperly  expelled,  he  may,  as  a  rule,  seek 
the  assistance  of  a  court  of  law  by  a  writ  of  mandamus  to  restore 
him  to  the  enjoyment  of  his  rights  and  privileges  in  the  associa- 
tion.* But  over  unincorporated  associations,  such  as  the  Stock 
Exchange,  the  courts  exercise  no  visitorial  power,  and  a  writ  of 
mandamus  will  not  issue  to  restore  an  expelled  member  to  his 
rights  and  privileges  in  the  association,*  unless  the  issuance  of 
the  writ  in  such  case   be  authorized   by  statute.*     However,  a 

1.  See  cases  in  last  note;  also  Toram  Neuse  River  Nav.  Co.,  i  Hawk.  (N. 
-v.  Howard  Ben.  Soc,  4  Pa.  St.  ^19;     Car.)  274;  9  Am.  Dec.  636. 

•Com.  V,  Pike  Ben.  Soc,  8  W.  &,  S.        But  in  a  few  cases  where  the  right 

(Pa.)    247;    Franklin   Ben.   Assoc,  v.  of  membership  was  said  to  be  of  no 

•Com.,  10  Pa.  St.  327 ;  Sperry's  Appeal,  pecuniary  value,  the  visitorial  power 

X16    Pa.    St.    391 ;     Black    &    White  of  the  courts  has  been  denied  and  this 

Smithes  Soc.  v.  Vandyke,  2   Whart.  relief  withheld.     See  State  v.  Grand 

(Pa.)  308;  30  Am.  Dec.  263;  Com.  t^.  Lodge,  8   Mo.    App.   148;   People  v, 

"German  Soc,  15  Pa.  St.  247;  State  v.  Chicago  Board  of  Trade,  80  111.   134; 

Milwaukee  Chamber  of  Commerce,  47  Hatch  v.  City  Bank,  i  Rob.  (La.)  470. 

Wis.  670;  Pitcher  f.  Chicago  Board  of  See  State  v.  Slavonska  Lipa,  28  Ohio 

Trade,  121  111.  412;  Barrows  v.  Massa-  St.  665. 

•chusetts  Medical  Soc,  12  Cush.  (Mass.)         3.  In    Burt    v.    Grand     Lodge,    66 

402  ;  Gregg  v.  Massachusetts  Medical  Mich.  85,  Campbell,  C.  J.,  said  :  ''The 

Soc,  III   Mass.  185;   15  Am.  Rep.  24;  only  ground  on  which  this  court  can 

Burt  V,  Grand  Lodge,  44  Mich.  208.  interfere  with  organized    bodies     by 

2.  Witherington's  Case,  i  Keb.  2;  mandamus  in  aid  of  a  member  is  that, 
Middleton's  Case,  Dyer  333a;  Rex  i;.  as  corporations,  they  are  subject  to 
Liverpool,  2  Burr.  732;  Earle*s  Case,  our  judicial  oversight  to  prevent  their 
Carthew  173;  Rex  v.  Mayor,  etc.,  2  depriving  members  of  corporate  privi- 
Ld.  Raym.  1564;  Rex  v,  Chalke,  i  Ld.  leges  illegally.  Where  such  bodies  are 
Raym.  225;  State  v.  Georgia  Medical  not  corporations,  or  where  the  ques- 
Soc,  38  Ga.  608;  95  Am.  Dec.  408;  tion  presented  does  not  involve  tangi- 
Savannah  Cotton  Exchange  v.  State,  ble  and  valuable  corporate  privileges, 
54  (ja.  668;  Evans  v.  Philadelphia  we  cannot  interfere  in  this  way.  A 
Club,  50  Pa.  St.  107 ;  Sweeney  v.  Ben.  person  who  is  wronged,  if  he  has  a 
Soc,  14  W.  N.  C.  (Pa.)  466;  Com.  v.  legal  cause  of  action,  may  pursue  it  in 
St.  Patrick's  Ben.  Soc,  2  Binn.  (Pa.)  the  appropriate  action  for  damages 
441 ;  4  Am.  Dec.  453 ;  Soc.  for  Visita-  against  the  person  who  wronged  him, 
tion  of  Sick  v.  Com.,  52   Pa.  St.   125;  hut  mandamus  ctLVinot  We, ^* 

-91  Am.  Dec.  139;  Com.  v,  German  In  Fritz  v.  Muck,  62  How.  Pr.  (N. 
Soc,  15  Pa.  St.  251 ;  Com.  v.  Guardians  Y.)  69,  Merwin,  J.,  said  :  '*  Coming  to 
of  Poor,  6  S.  &  R.  (Pa.)  469;  State  v,  the  merits  of  the  case,  the  question  is 
Milwaukee  Chamber  of  Commerce,  20  whether  the  propriety  of  the  expul- 
Wis.  68;  State  z\  Milwaukee  Chamber  sion  of  plaintiff  can  be  reviewed  here, 
of  Commerce,  47  Wis.  "670;  Peoples,  and  if  so,  whether  it  was  proper. 
Medical  Society,  24  Barb.  (N.  Y.)  570;  Cases  are  cited  showing  that  the  proper 
People  V.  St.  Franciscus  Ben.  Soc,  24  remedy  is  by  mandamus  where  parties 
How.  Pr.  (N.  Y.)  216;  People  v.  New  seek  restoration  to  the  membership  of 
York  Ben.  Soc,  3  Hun  (N.  Y.)  361;  a  corporation.  (People  v.  New  York 
People  T'.  American  Institute,  44  How.  Ben.  Soc,  3  Hun  (N.  Y.)  361,  and 
Pr.  (N.  Y.)  468;  People  z\  New  York  cases  cited.)  This  does  not,  I  think. 
Cotton  Exch.,  8  Hun  (N.  Y.)  216;  apply  to  an  unincorporated  association. 
State  v.  Union  Merchants' Exchange,  (See  White  v,  Brownell,  2  Daly  (N. 
2  Mo.  App.  96;  People  t^.  Mechanics*  Y.)  358.)"  See  also  Merrill  on  Man- 
Aid  Soc,  22  Mich.  86;  Medical,  etc,  damns,  §  157. 

Soc   V.   Weatherly,   75    Ala.   248;    10  4.  In  Otto  f.  Journeymen  Tailors* 

Am.  &  Eng.  Corp.  Cas.  26;  Delacy  v.  Protective,  etc,  Union,  75  Cal.  308,  an 
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member  of  such  association  who  is  threatened  with  wrongful  ex- 
pulsion may  invoke  the  equitable  power  of  the  court  by  injunc- 
tion to  restrain  the  association  from  the  commission  of  the  wrong- 
ful act  of  expulsion,  if  he  has  property  rights  involved  and  no- 
adequate  remedy  at  law  for  the  threatened  injury ;  *  or,  if  the  reso- 
lution of  expulsion  has  been  passed,  he  may  in  such  case  have  an 
injunction  to  prevent  its  being  carried  into  execution.* 

If  one  who  has  been  wrongfully  expelled  from  such  voluntary 
association  does  not  wish  to  seek  restoration  to  membership- 
therein,  he  may  bring  an  action  against  the  association  to  recover 
his  damages.*  But  he  may  not  have  both  forms  of  relief ;  if  he 
enforces  his  remedy  in  the  recovery  of  damages,  the  court  will 
not  interfere  to  restore  him  to  membership.* 

IX.  FUBHISHIKG  QirOTATlOVB. — It  has  been  held  that  an  unincor- 
porated Stock  Exchange  is  under  no  obligation  to  furnish  quota- 
tions of  prices  to  the  public,  and  may  furnish  or  refuse  to  furnish 
information  of  the  business  transactions  on  its  floor  to  such  per- 
sons or  companies  as  it  sees  fit.^ 

unincorporated  society  was  compelled  Y.  284;  Rorke  v.  Russell,  2  Lans.  (N., 

by  mandamus  to  reinstate  an  expelled  Y.)  244;  In  re  St.  James   Club,  2    D. . 

member.     See  3  Deering's  California  M.  &  G.  383;  16  Jur.  1075;  Hopkinsoni 

Code  (1885),  §  1085.  t».  Marquis  of  Exeter,  L.  R.,  5  Eq.  63; 

1.  Leech  v,  Harris,  2  Brewst.  (Pa.)  Labouchere  v,  Wharncliffe,  13  Ch. 
571;  PoweU   V,   Abbott,  9  W.  N.   C.  Div.  346. 

(Pa.)  231 ;  Hutchinson  v,  Lawrence,  8.  In  Sewell  v,  Ives,  61    How.   Pr. 

67   How.  Pr.   (N.   Y.)   38;   Heath  v.  (N.  Y.)  54.  Speir,  J.,  said :  "Although 

Gold    Exchange,    7    Abb.    Pr.   N.   S.  the  plaintiff  is  a  suspended  member  of 

(N.  Y.)  251.    See  also  Lutheran  Ev-  the  New   York   Exchange,  it  having^ 

angelical     Church    v,     Gristgau,    34  been  held  and  decided   by  this  court 

'Wis.   328;    Riddell  v.   Harmony  Fire  that  his  alleged   expulsion   therefrom 

Co.,  8  Phila.  (Pa.)  310;  Harmstead  v,  was  void    and  of  no   effect,  it   clearly 

Washington   Fire  Co.,  8  Phila.  (Pa.)  follows  that  the  sale  of  his  seat  by  the  • 

3-^1;     Knights    of     Pythias   Case,  3  board  having  been  made  solely  upon- 

Brewst.  (Pa.)  452;  Metropolitan  Base  the  ground  of  his  wrongful  expulsion,. 

Ball  Club  V.  Simmons,  17  W.  N.  C.  the   Exchange  have  become  by  that. 

(Pa.)   153;    Brunnenmeyer  v.  Buhre,  act  responsible  to  the  plaintiff  for  any 

33  111.  183;  Fisher  r.  Keane,  41   L.  T.  injury    or    damage    done     thereby.'* 

335  ;  Lambert  r.  Addison,  46  L.  T.  20;  See  also   Washington     Ben.    Soc.   r\. 

Lyttelton   v.   Blackburn,  33  L.  T.,  N.  Bacher,  20  Pa.  St.  425;  Burt  v.  Grand 

S.  641.     In  Illinois^  the  decisions  are  Lodge,  66  Mich.  85  ;  Fritz  t;.  Muck,  62 

otlierwise.     See  Waugelin  v,  Goe,  50  How.  Pr.  (N.  Y.)  69. 

111.  463;  Menard  v.  Hood,  68  III.  122;  4.  State  v.  Slavonska  Lipa,  28  Ohio 

Fisher  v,  Chicago   Board  of  Trade,  80  St,  665. 

111.  85;    Baxter  v.   Chicago  Board  of  5.  Commercial  Tel.  Co.   v.   Smith,. 

Trade,  83  111.  146;    Sturges  x\  Chicago  47  Hun  (N.  Y.)  494,  a  case  determined  : 

Board  of  Trade,  86   111.   441 ;    Pitcher  in  the  first  department  of  the  general 

V.  Chicago   Board   of   Trade,  121   111.  term  of    the    New     Tork    Supreme- 

412.     But    see    State     t'.    Milwaukee  Court,  in  1888. 

Chamber  of  Commerce.   47  Wis.  670,  In  Wilson  i'.  Commercial  Tel.  Co.. 

for  a  review  and  criticism  of  the  ///i-  (Supreme  Court),  3  N.  Y.  Supp.  636;  . 

nois  cases.    And  see  supra,  this   title,  18  N.  Y.  St.  Rep.  78,  a  special  term . 

Expulsion     of     Members — Power    to  case,  decided  also  in  1888,  Brown,  J., 

Expel,  said :    **  We  come,  therefore,  to    the 

2.  Kuehnemundt  v.  Smith,  2  N.  Y.  real  question  in  the  case,  which  is, 
Supp.  625;  White  7'.  Brownell,  2  Daly  Does  any  public  duty  rest  upon  the 
(N.  Y.)  329;  Lewis  r.  Wil'^on,  121  N.  New  York  Exchange  to  make  known. 
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the  prices  of  securities  dealt  in  by  metti-  ment,  in  the  case  of  Commercial  Tel. 
bers  on  its  floor?  The  direct  authorities  Co.  v.  Smith,  47  Hun  (N.  Y.)  494, 
upon  this  question  are  few.  With  the  holding  the  contrary  doctrine,  and 
exception  of  the  decisions  that  have  that  there  was  no  duty  on  the  defend- 
been  made  in  the  litigation  between  ant  to  make  known  the  transactions 
the  parties  to  this  action,  the  only  di-  taking  place  on  its  floor.  The  weight 
rect  authorities  to  which  I  have  been  of  judicial  authority  is  thus  adverse  to 
referred,  or  which  I  have  been  able  to  the  plaintiffs  claim.  The  cases  in  the 
find,  arose  in  the  state  of  Illinois.  In  circuit  court  of  Illinois^  and  also  the 
two  cases  in  the  circuit  court  of  that  decision  of  Justice  Dykman,  were 
state  it  has  been  decided  that  the  Chi-  based  on  the  doctrine  of  Munn  v. 
cago  Board  of  Trade  could  not  exer-  Illinois,  94  U.  S.  130,  in  which  it  was 
cise  any  discrimination  as  to  who  held  that  property,  when  used  in  a 
should  receive  its  market  quotations,  manner  to  make  it  of  public  conse- 
or  as  to  what  telegram  companies  quence  and  affect  the  community  at 
should  be  allowed  facilities  for  dis-  large,  became  clothed  with  a  public 
tributing  the  information  to  the  pub-  interest,  and  might  be  controlled  by  the 
lie.  Stock  Exchange  i'.  Telegraph  public  for  the  common  good,  and  the 
Co.,  reported  in  note  to  Bryant  r*.  Tele-  plaintiffs  whole  argument  is  based  on 
graph  Co.,  17  Fed.  Rep.  830;  Murphy  the  doctrine  in  this  case.  I  am  unable 
V.  Board,  20  Chicago  Leg.  N.  No.  7.  to  see  how  Munn  v.  Illinois,  94  U.  S. 
But  in  the  case  of  Stock  Exchange  r\  130,  has  any  application  to  the  question 
Board,  in  the  appellate  court  of  the  involved  in  this  case.  That  case  arose 
first  district  of  that  state,  directly  the  under  the  statute  of  Illinois  regulating 
opposite  w^as  held,  and  an  injunction  the  use  of  elevators  and  warehouses  in 
against  the  board  of  trade  was  dis-  the  city  of  Chicago,  and  which  was 
solved,  the  court  holding  that  the  enacted  pursuant  to  the  general  police 
board  of  trade  was  a  private  corpora-  power  of  the  legislature.  The  ques- 
tion, in  whose  affairs  no  one  was  es-  tion  presented  to  the  court  was  as  to  the 
pecially  interested  except  its  members,  constitutionality  of  that  law.  But  we 
and  that  it  had  the  right  of  discrimina-  are  not  dealing  with  any  legislation  in 
tion  in  the  distribution  of  ite  market  reference  to  the  Stock  Exchange  or  its 
reports.  This  decision  aflirmed  an  or-  property.  ...  In  the  absence  of 
der  of  Justice  Bagby,  dissolving  an  in-  any  act  of  the  legislature  regulating 
junction  against  the  board  of  trade,  and  the  stock  business,  or  imposing  any 
must  be  regarded  as  overruling  the  public  duty  upon  the  New  York  Stock 
decision  of  Justice  Collins  in  the  Mur-  Exchange,  we  must  therefore  be 
phy  Case,  and  Chancellor  Tuley  in  guided  solely  by  the  common  law  in 
Stock  Exchange  v.  Telegraph  Co.  See  determining  the  rights  and  obligations 
Const.  Illinois^  art.  11,  §  6;  i  Gen.  St.,  of  the  parties;  and  I  think  it  will  not 
p.  702,  §  28.  To  the  same  eff*ect  are  the  be  disputed  that,  if  any  duty  rests 
decisions  of  the  circuit  court  of  the  upon  the  Stock  Exchange  to  make  pub- 
United  States.  Bryant  v.  Western  lie  the  ruling  price  of  transactions  on 
Union  Tel.  Co.,  17  Fed.  Rep.  825;  its  floor,  such  duty  must  be  found 
Stock  Exchange  v.  Board,  15  Fed.  either  in  the  character  of  the  organi- 
Rep.  847 ;  Stock  Exchange  7'.  Western  zation  or  in  the  nature  of  the  business 
Union  Tel.  Co.,  22  Fed.  Rep.  25,  In  there  transacted." 
these  cases  it  was  held  that  the  board  Competency  of  Quotations  as  Eyldenco. 
of  trade  was  a  private  corporation,  and  — The  published  reports  of  sales  by 
could  give  or  withhold  from  the  pub-  the  Stock  Exchange  Board  are  not  com- 
lie  its  transactions,  and  that'  it  might  petent  evidence  to  show  the  market 
give  the  transactions  to  the  public  value  of  shares  of  stock  at  a  given  time, 
through  such  agents  or  upon  such  unless  accompanied  by  evidence  show- 
conditions  as  the  board  may  deem  ad-  ing  or  tending  to  show  in  what  man- 
visable.  In  this  state  we  have  the  ner  the  reports  were  made  up.  Vogt 
decision  of  Justice  Dykman,  made  on  v.  Cope,  66  Cal.  31. 
granting  the  temporary  injunction  in  Incorporated  Boards  of  Trade,  etc. — 
this  action,  against  the  Stock  Ex-  Metropolitan  Grain,  etc.,  Exch.  v. 
change,  holding  the  doctrine  of  the  Chicago  Board  of  Trade,  15  Fed.  Rep. 
public  character  of  the  business  of  the  847;  Bryant  r.  Western  Union  Tel. 
Exchange,  and  its  duty  to  make  public  Co.,  17  Fed.  Rep.  825,  and  Marine 
Its  transactions ;  and  the  decision  of  Grain,  etc..  Exchange  v.  Western 
the  general  term  of  the  first  depart-  Union  Tel.  Co.,  23  Fed.  Rep.  23,  seem 
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Z.  EVLES  AND  Beoulatioks— 1.  Eight   to    Adopt. — The    Stock 
Exchange,  in  common  with  other  voluntary  associations,  has  a 

right  to  adopt  a  constitution  and  by-laws,and  to  make  such  rules 
and  regulations  concerning  the  conduct  of  its  business  as  it  may 
see  fit,  provided  there  is  nothing  in  them  which  is  unreasonable 
or  contrary  to  law,  and  the  members  are  bound  by  them  as  the 
laws  of  the  body  after  they  are  regularly  adopted.^     No  member, 

to  put  boards  of  trade,  although  incor-  for  agricultural  products,  and  acting 
porated,  upon  the  same  basis  as  to  in  concert  or  combination  with  the 
their  duties  to  the  public  in  this  re-  telegraph  companies,  build  up  a  great 
spect  as.  the  Stock  Exchange.  But  system  for  the  instantaneous  and  con- 
the  Supreme  Court  of  lUinois  in  New  tmuous  indication  of  that  market  and 
York,  etc.,  Grain,  etc.,  Exch.  v.  Chi-  its  fluctuations,  until  the  public  and 
cago  Board  of  Trade.  127  111.  153,  all  persons  dealing  in  such  products 
which  is  later  than  Wilson  v.  Com-  conform  their  business  to  this  system, 
mercial  Tel.  Co.  (Supreme  Ct.),  3  N.  and  until,  by  the  usage  and  custom  of 
Y.  Supp.  636,  note  i,  .y«/f a,  expressly  merchants,  thus  advanced  by  the 
denies  the  power  of  the  board  of  trade  methods  adopted  by  the  board  and 
to  make  discriminations  against  indi-  telegraph  companies,  such  instantane- 
viduals  when  once  it  has  undertaken  ous  market  quotations  become  neces- 
tQ  furnish  quotations  to  the  public,  sary  to  the  successful  and  safe  trans- 
The  court  said :  "Assuming  these  action  of  business,  and  until  such  sys- 
market  quotations  and  reports  are  prop-  tern  has  become  impressed  and  affected 
-erty,  and  the  private  property  of  the  with  a  public  interest,  and  then  be  al- 
board  of  trade,  yet  if  they  have  been  lowed  to  discriminate  between  per- 
so  used  by  the  board,  and  by  the  tele-  sons  and  parties,  and,  where  all  alike 
graph  companies  with  the  Jcnowledge  are  willing  to  conform  to  reasonable 
and  consent  of  the  board,  as  to  become  rules  and  requirements,  and  pay  for 
affected  with  a  public  interest,  then  the  information  desired,  say  that  one 
they  are  subject  to  such  public  regula-  shall  and  another  shall  not  have  such 
tion  by  the  legislature  and  the  courts  information.  If  the  board  has  such 
as  is  necessary  to  prevent  injury  to  right,  and  these  corporations  are  law- 
such  public  interest.  The  doctrine  in  fully  permitted  so  to  do,  then  they 
question  has  application  both  to  the  have  the  power  to  create  monopolies, 
property  of  individuals  and  of  corpo-  and  dictate  who  shall  deal  in  the  ag- 
rations/and  it  is  therefore  immaterial  ricultural  products  of  the  country,  and 
that  any  such  corporation  may  be  a  at  will  impoverish  or  enrich  mer- 
mere  private  corporation.  .  .  .  The  chants,  shippers  and  producers.  .  .  . 
.  question  here  is  not  one  of  withhold-  We  do  not  wish  to  be  understood  as 
ing  altogether  instantaneous  quota-  holding  that  the  board  of  trade  is 
tions  and  information  respecting  the  bound,  by  law,  to  continue  the  busi- 
prices  at  which  grain  and  provisions  ness  of  collecting  and  furnishing  to 
are  being  sold  upon  the  market  of  the  the  public  market  quotations,  or  that 
exchange,  nor  one  of  discriminating  it  may  not  voluntarily  abandon  such 
between  its  own  members  and  such  business;  but  we  hold  that  so  long  as 
persons  as  are  not  members,  in  giving  it  continues  to  carry  it  on,  either  di- 
such  information.  Before  the  board  rectly  or  indirectly,  it  must  do  so  with- 
itself  assumed  to  control  the  sending  out  unjust  discrimination  as  to  persons, 
of  this  news,  no  discrimination  was  and  must  furnish  market  quotations  to 
made  in  distributing  it  between  those  all  who  may  desire  to  obtain  them  for 
who  were  and  those  who  were  not  lawful  purjposes,  and  upon  the  same 
members  of  the  board,  and  since  the  terms."  And  see  note  by  Adelbert 
change  was  made,  a  very  large  proper-  Hamilton  to  Bryant  v.  Western  Union 
tion  of  the  approved  correspondents  Tel.  Co.,  17  Fed.  Rep.  828. 
are  not  members,  and  the  rule  contem-  1.  Hyde  v.  Woods,  94  U.  S.  523; 
plates  that  persons  other  than  mem-  Thompson  v,  Adams.  93  Pa.  St.  55 ; 
bers  should  be  such  correspondents.  Leech  v.  Harris,  2  Brewst.  (Pa.)  571; 
The  question  is,  can  the  board  so  con-  Singerly  v.  Johnson,  3  W.  N.  C.  (Pa.) 
•duct  its  affairs  for  a  long  term  of  541 ;  Leech  v.  Leech,  3  W.  N.  C.  (Pa.) 
years  as   to  create  a  standard  market  542,  note ;  Evans  v,  Wister,  i  W.  N. 
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however,  is  thus  bound  unless  such  laws  have  received  his  per- 
sonal assent ;  ^  but  such  assent  need  not  be  expressed  ;  it  may  be 
implied  from  the  circumstances,  such  as  his  admission  to  member- 
ship and  acting  as  a  member.^ 

Such  associations  in  enforcing  their  laws  act  in  a  capacity^ 
analogous  to  that  of  arbitrators  chosen  by  the  parties.  They 
will  be  held  to  a  fair  and  impartial  administration  of  their  rules.^ 
And  in  case  such  rules  are  contrary  to  established  legal  principles, 
the  courts  will  declare  them  void  and  without  binding  effect  upon 
the  members,  notwithstanding  their  personal  assent  thereto.* 

2.  Members  as  Preferred  Creditors. — The  seat  of  a  member,  as  has. 
been  seen,*  is  a  species  of  property,  but  the  member  is  not  the 
unqualified  owner  of  it.     His  ownership  is  subject  to  the  condi- 

C.  (Pa.)   i8i ;   Moxey  v,  Philadelphia  2.  White  v.  Brownell,  2  Daly  (N. 

Stock  Exchange,  o  W.    N.  C.   (Pa.)  Y.)  329  ;  Palmtra  v.  Morton,  25  Mo» 

441 ;  affirming  vj  Leg.  Int.  82;  Hiber-  593  ;  Innes  v.  Wvlie,  i   C.  &  K.  262; 

nla  F.  Engine  Co.  r.  Com.,  93  Pa.  St.  47  E.  C.  L.  255  ;  %rancker  v.  Roberts, 

264;  Hochreiter's  Appeal,  93  Pa.  St.  7  Jur.  N.  S.  1185  ;  Hopkinson  v.  Mar- 

479;  Com.  V.  St.  Patrick's  Ben.  Soc,  quis  of  Exeter,  L.  R.,  5  Eq.  63. 

2   Binn.    (Pa.)  442  ;  4  Am.  Dec.  453;  Amendments    to    the    constitution 

White  V.  Brownell,  4  Abb.   Pr.  N.  S.  and   by-laws  adopted   in   the   regular 

(N.  Y.)   162;  Weston  v.  Ives,  97  N.  way  after  one  becomes  a  member  are 

Y.  222;  Belton  v.  Hatch,  109  N.  Y.  binding  on  him  whether  he  was  pres- 

593;  21  Am.  &  Eng.  Corp.  Cas.  365;  4  ent  at  the  time  of  their  adoption  or 

Am.   St.   Rep.  495;  Lewis  v.  Wilson,  not.     MacDowell  v.  Ackley,  93  Pa. 

121   N.  Y.  284;  affirming  50  Hun  (N.  St.  277. 

Y.)  166.  The  Gratuity  Fund. — In  MacDowell 

"  Individuals   who  form  themselves  v,  Ackley,  93  Pa.  St.  277,  it  was  held 

together  into  a  voluntary  association  that,  with  the  loss  of  full  membership, 

for  a  common  object  may  agree  to  be  one's   right   to  the  gratuity   fund   of 

governed  by  such  rules  as  they  think  the  Stock  Exchange  fell  with  it  dur- 

proper  to  adopt,  if  .there  is  nothing  in  ing  his   life,  and  there   was  nothing 

them  in  conflict  with  the  law  of  the  to  transmit  to  his  personal  represen- 

land,  and  those  who  become  members  tatives. 

of  the  body  are  presumed  to  know  8.  Hutchinson  v.  Lawrence,  67  How. 
them,  to  have  assented  to  them,  and  Pr.  (N.  Y.)  38,  citing  Sharpe  v.  Bick- 
they  are  bound  by  them."  Daly,  J.,  erdyke,  3  Dow  102 ;  Wood  v,  Woad» 
in  White  f.  Brownell,  2  Daly  (N.  Y.)  L.  R.,  9  Exch.  194;  Thorburn  v. 
359;  fi/;W  Innes  v,  Wylie,  i  C.  &  K.  Barnes,  L.  R.,  2  C.  P.  384;  Capel  v, 
262;  47  E.  C.  L.  255;  Brancker  v.  Child,  2  C.  &  J*  55^  J  ^^  ^^  Plews,  6 
Roberts,  7  Jur.  N.  S.  1185  ;  Hopkinson  Q^  B.  845 ;  51  E.  C.  L.  845;  Oswald  lu 
V.  Marquis  of  Exeter,  London  Times,  Grey,  24  L.  J.,  C^  B.  69;  Walker  v. 
Dec.  21, 1867,  L.  R.,  5  Eq.  Cas.  63.  See  Frobisher,  6  Ves.  69;  Drew  v.  Drew, 
also  People  v.  Chicago  Board  of  2  McC^een  H.  L.  Cas.  i ;  Fisher  v. 
Trade,  80  111.  134;  Baxter  t'.  Chicago  Keane,  11  Ch.  Div.  353.  See  infra^ 
Board  of  Trade,  S3  111.  146  ;  Sturges  v.  this  title,  Expulsion  of  Members, 
Chicago  Board  of  Trade,  86  111.  441;  4.  Leech  v.  Harris,  2  Brewst.  (Pa.) 
State  7^  Milwaukee  Chamber  of  Com-  571;  Kent  v,  WoodhuU,  55  N.  Y. 
merce,  47  Wis.  670;  Grosvenor  v.  Super  Ct.  311;  Hutchinson  v.  Law- 
United  Soc.  of  Believers,  118  Mass.  rence,  67  How.  Pr.  (N.  Y.)  38;  Philips 
96;  Venable  v.  Baptist  Church,  25  v.  Wickham,  i  Paige  (N.  Y.)  590; 
Kan.  177  ;  State  v,  Williams,  75  N.  People  v.  New  York  Ben.  Soc,  3  Hun 
Car.  134;  Note  to  Austin f.  Searing,  69  (N.  Y.)  361;  State  v.  Union  Mer- 
Am.  Dec.  672;  Master  Stevedores'  chants*  Exchange,  2  Mo.  App.  96; 
Assoc.  V.  Walsh,  2  Daly  (N.  Y.)  i.  Pulford  v.  Fire  Department,  31  Mich. 

1.  Austin  V.  Searing,  16  N.  Y.  112  ;  458;    State   v,    Williams,  75   N.   Car. 

69  Am.  Dec.  665  ;   Heath  r.  Gold  Ex-  134. 

change,  7  Abb.  Pr.  N.  S.  (N.  Y.)  251.  5.  See  supra^  this  title,  Seats, 
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tions  prescribed  in  the  rules  and  regulations  of  the  Exchange 
which  constitute  and  define  his  contract  of  membership,  and  the 
proceeds  of  his  seat  may  be  applied  first  to  the  payment  of  his 
debts  to  fellow-members.  Such  a  rule  is  not  contrary  to  the 
established  principles  of  law  or  opposed  to  public  policy,  and 
therefore  may  be  enforced.*  This  rule  has  been  enforced  even 
against  an  outside  creditor,  who  had  furnished  money  to  buy  the 
seat  and  was  in  a  sense  the  equitable  owner  of  it,  on  the  ground 
that  the  members  of  the  Exchange  knew  no  one  in  the  transac- 
tion except  the  sitting  member  and  gave  him  credit  as  the  owner 
of  the  seat.*  And  if  in  the  course  of  dealing  which  leads  to  a 
member's  insolvency  he  is  guilty  of  such  misconduct  as  results  in 
his  expulsion  under  the  rules  of  the  Exchange,  it  has  been  held 

1.  In  Hyde  v.  Woods,  94  U.  S.  523,  be  obtained.  It  never  was  free  from 
this  question  came  before  the  Supreme  the  conditions  of  article  15,  neither 
Court  of  the  United  States.  In  the  when  Fenn  bought,  nor  at  any  time 
course  of  the  opinion,  Miller,  J.,  said :  before  or  since.  That  rule  entered 
'*  It  is  very  ingeniously  argued  by  into  and  became  an  incident  of  the 
counsel  for  the  assignee,  that,  being  property  when  it  was  created,  and  re- 
property  of  the  bankrupt,  he  had  no  mains  a  part  of  it  into  whose  hands 
right  to  make  the  disposition  of  it  soever  it  may  come.  As  the  creators 
which  he  did,  by  preferring  his  credit-  of  this  right — this  property — took  noth- 
ors  who  were  members  of  the  board  ing  from  any  man's  creditors  when 
to  those  who  were  not.  The  answer  they  created  it,  no  wrong  was  done  to 
to  this,  so  far  as  Fenn's  assignment  to  any  creditor  by  the  imposition  of  this 
defendants  is  concerned,  is,  that  the  condition.  The  fundamental  vice  of 
part  of  it  which  gives  this  direction  to  plaintiffs  argument  is  to  treat  the 
the  proceeds  of  the  sale  was  wholly  case  as  though  Fenn,  owning  this 
unnecessary  and  nugatory;  for  if  the  property  absolutely  as  his  own  without 
article  of  the  association  which  we  restriction,  had  then  fettered  it,  of  his 
have  cited  in  full  was  effective,  it  con-  own  accord,  with  the  condition  that  it 
trolled  the  disposition  of  those  pro-  must  always  stand  incumbered  by  a 
ceeds;  if  it  is  void,  or  for  any  other  preferred  lien  to  his  fellow  members.** 
reason  ineffectual,  then  it  must  be  con-  The  same  rule  is  upheld  in  the  courts 
ceded  that  the  assignment  of  Fenn  of  Pennsyh'auia.  Evans  v.  Wister,  i 
was  an  unlawful  preference  within  W.  N.  C.  (Pa.)  181;  Leech  z\  Leech, 
the  meaning  of  the  bankrupt  law.  3  W.  N.  C.  (Pa.)  542,  n.;  Singerly  v. 
The  question  turns  solely  upon  the  Johnson,  3  W.  N.C.  (Pa.)  541  ;Thomp- 
validity  of  that  article  of  the  a.ssocia-  son  t',  Adams,  93  Pa,  St.  55 ;  Moxey  v, 
tion.  There  is  no  reason  why  the  Philadelphia  Stock  Exchange,  9  W. 
Stock   Board  should  not  make  mem-  N.  C.  (Pa.)  440. 

bership  subject  to  the  rule  in  ques-  2.  In  Thompson  v.  Adams,  93  Pa. 
tion,  unless  it  be  that  it  is  a  violation  St.  66,  the  court  said :  "  The  plaintiff 
of  some  statute,  or  of  some  principle  below  was  not  a  member,  but  had 
of  public  policy.  It  does  not  violate  furnished  the  money  by  which  Rich- 
the  provision  of  the  bankrupt  law  ards  obtained  a  seat.  His  contention 
against  preference  of  creditors,  for  is  that  he  was  the  equitable  owner  of 
such  a  preference  is  only  void  when  the  seat,  and  had  title  to  what  was  re- 
made within  four  months  previous  to  ceivcd  for  it,  and  that  the  defendant 
the  commencement  of  the  bankrupt  had  no  right  to  apply  the  proceeds  to 
proceedings.  Neithi  r  the  bankrupt  debts  due  by  Richards  to  other  mem- 
law  nor  any  principle  of  morals  is  bers  in  pursuance  of  the  terms  of  the 
violated  by  this  provision,  so  far  us  constitution  of  the  club.  But  why 
we  can  see.  A  seat  in  this  board  is  not  ?  Richards  was  the  member  of  the 
not  a  matter  of  absolute  purchase,  board,  the  legal  owner  of  the  seat,  and 
Though  we  have  said  it  is  property,  it  the  plaintiff  an  entire  stranger,  un- 
is  incumbered  with  conditions  when  known  to  the  association.  The  mem- 
purchased,  without  which  it  could  not  bers  gave  credit  to  each  other  in  part, 
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that  neither  he  nor  his  assignee  is  entitled  to  receive  even  the  sur- 
plus of  the  proceeds  of  his  seat  after  payment  of  his  debts  to  his 
fellow-members.*  But  if  the  Exchange  wrongfully  expels  a  mem- 
ber and  disposes  of  his  seat,  it  is  liable  for  the  proceeds  thereof, 
and  the  payment  of  his  debts  to  his  fellow-members  may  not  be 
shown  in  mitigation  of  damages  *  Authority  for  this  preference 
in  favor  of  a  fellow-member  of  an  insolvent  broker  must  besought 
in  the  constitution  and  laws  of  the  association,  and  where  such 
laws  make  exceptions  of  certain  classes  of  debts  the  courts  will 
also  exclude  them  in  the  application  of  the  rule.^ 

no  doubt,  upon  the  faith  of  the  liabil-  construe  section  2  of  article  13,  above 
ity  of  a  member's  seat  to  them  for  his  cited,  its  eflTect  is  that  of  an  express 
debts.  There  is  nothing  unlawful  or  reservation  of  the  right  to*deprive  a 
unreasonable  in  this  regulation.  The  member,  found  guilty  of  an  offense 
seat  is  not  property  in  the  eye  of  the  under  its  provisions,  of  all  rights,  in- 
law, it  could  not  be  seized  in  execu-  terest  and  claim  whatever.  The  right 
tion  for  the  debts  of  the  members.  It  is  given  to  a  member  in  good  standing 
is  the  mere  <t  eation  of  the  board,  and,  to  propose  for  admission  in  his  stead 
of  course,  was  to  be  held  and  enjoyed  some  one  acceptable  to  the  committee 
with  all  the  limitations  and  restrictions  on  adniissions,  and  any  profit  he  de- 
wlnrh  the  constitution  of  the  board  rives  from  his  negotiations  with  the 
chose  to  put  u|>on  it."  candidate  is  his.  So  if  a  member  be- 
1  In  fJelon  xk  Hatch,  109  N.  Y.  comes  honestly  insolvent  and  fails  to 
5(j3;  21  Am.  &  Eng.  Corp.  Cas.  365;  4  qualify  under  the  rules  for  readmis- 
Am.  St.  Rep.  495,  Gray.  J  ,  said  :  "The  sion,  or  if  he  dies,  after  the  claims  of 
plaintiff,  appellant,  contends  that  in  the  association  are  discharged,  the 
such  a  case  as  this  of  Des  Marets*  sev-  proceeds  may  be  paid  to  him  or  his 
erance  from  membership,  there  was  legal  representatives,  as  the  case  may 
no  power  under  the  constitution  to  be.  But  in  the  case  of  a  member,  who, 
di.stributc  the  proceeds  arising  from  by  misconduct  cognizable  by  the  laws 
the  .sale  of  his  membership,  and  that,  of  the  association,  forfeits  his  right  to 
in  the  absence  of  some  express  reser-  continue  to  remain  a  member,  there 
vation  of  the  right  to  dispose  of  those  is  reserved  by  the  constitution  the 
proceeds,  they  are  the  property  of  the  right  to  dispose  of  his  membership, 
member.  Tlie  vice  in  plaintiffs  ar-  These  rules  are  reasonable  and  do  not 
gumcnt  is  in  the  as«5umption  that  a  contravene  any  rule  of  public  policy, 
member  has  any  absolute  property  of  and  having  been  consented  to  by  the 
his  own  in  such  a  case.  As  we  have  plaintiffs  assignor,  deprived  him  of 
before  seen,  the  rules  of  the  associa-  any  interest  or  rights  in  the  associa- 
tion were  an  incident  to  the  rights  ac-  tion,  of  which  he  has  ceased  to  be  a 
quired  by  a  person    upon    admission;  member." 

and   one' of  those   rules  was  that   for  2.  Sewell  v,  Ives,  61    How.  Pr.  (N. 

conviction   of    an    offense   against   or  Y.)  54. 

under  the  laws  of  the  Exchange,  a  sus-  3.  In  Weston  v.  Ives,  97  N.  Y,  222, 

pendcd  member  might  be  deprived  of  the  following  provision   of   the   Neiv 

ripht   to  readmission   to  membership.  Tork  Stock  Exchange  was  before  the 

When  expelled  he  ceases  to  have  any  court:     "If    any    suspended   member 

interest  in  the  association.     His  privi-  fails  to  settle  with  his  creditors  within 

lege   to  transact   his  business   at   that  one  year  from  the  time  of  his  suspen- 

place  has  been    lost.     The  association  sion,  his  membership  shall  be  disposed 

may  fill  the  vacancy  caused  by  his  ex-  of  by  the  committee  on  admissions  and 

pulsion,  or  not.  as  they  please.     They  the  proceeds  paid  pro  rata  to  his  credit- 

cannot  be  compelled  to  do  so;  but  if  ors  in  the  Stock  Exchange."     This  was 

they  elect  to   admit   a    new    member,  qualified  by  an  amendment  which  was 

and   can    derive,  from   so   doing,   any  passed   before  the   suspension   of   the 

profit,   that    is     their    unquestionable  plaintiff's   assignor   as   follows:    "No 

right,    with    the     exercise    of    which  difference  growing  out  of  a  claim  on  a 

others  are  not  concerned.     They  may  put  or  call  notified  for  and  reduced  to 

CO  with  their  own  as  they  like.     As  I  a  contract  after  failure,  will  be  recog- 
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The  rule  by  which  members  of  the  Exchange  are  preferred  to 
outside  creditors  of  a  defaulting  member,  is  not  always  confined 
to  the  application  of   the  proceeds  of   such  member's  seat  or 

membership.  The  fund  arising  from  the  closing  of  a  defaulting 
member's  transactions  on  exchange,  and  the  payment  of  differ- 
ences in  his  favor  by  his  fellow-members  with  whom  he  has  made 
winning  contracts, may  also,  under  the  rules  of  the  Exchange,  be 

applied  to  the  payment  of  his  debts  to  his  fellow-members  in 
preference  to  those  he  owes  to  outside  creditors.* 

nized  as  entitled  to  a  distributive  share  funds  it  appeared  that  the  transactions 

of    the   proceeds  of    a  membership"  were  illegal,  and  the  assignees  in  bank- 

The  court  said  :  "  That  provision  seems  ruptcy  could   not  have  collected  it  if 

to  be  a  perfect  answer  to  the  defend-  the  official  assignees  of  the  Exchange 

ant's  claim.   It  forms  part  of  the  agree-  had  not  done  so.     But  Cotton.  Lord 

ment  of   Weston's  membership.     It  is  Justice,     took    occasion    to     remark  : 

not  controverted    that  every  debt  in  •*  Without  reference   to   the  illegality 

question  grew  out  of  transactions  on  of  paying  or  receiving  differences  and 

*puts  and   calls/  that   none  of  them  treating   the  case  as  if   the  contracts 

were  notified  or  reduced  to  a  contract  were  merely  illegal  and  void,  and  as- 

before   his  failure,  but  alt  afterward  suming  that    the    differences    might 

and  after  notice  of  that  failure  to  the  legally  be  received  for  the  use  of  the 

Stock   Exchange.     We  do  not  find  it  bankrupt,  I  am   not  satisfied   by   the 

necessary   to   consider   whether  such  evidence  that  the  differences  in  ques- 

contracts  are  valid  or  not.     It  is  im-  tion  were  so  received  in  the  present 

material.    The  provisions  of  the  con-  case  as  to   fall   within  the  principle 

stitution  and  the  laws  of  the  association  contended  for.    The  money  seems  to 

are  obligatory  upon  the  parties  as  a  me  rather  to  have  been  received  under 

contract.      By   their    terms    and    his  an  adverse  claim  to  receive  and  dis- 

membership,  Weston  assented  to  the  tribute  according  to  the  rules  of  the 

appropriation  of  his  property  in  a  par-  Stock   Exchange    by  reason   of     the 

ticular  way,  and  to  certain  debts  to  the  bankrupt   having    become  a  member 

exclusion  of  others.     It  is  by  that  as-  subject  to  such  rules,  than  by  virtue  of 

sent  only  that  the  defendant  had  power  any  such   new  directions  or  authority 

to  convert    his   property  into  money,  from  the  bankrupt  to  receive  and  dis- 

and  no  application  can  be  made  of  it  tribute,  ^s  the  plaintiff  insists  might 

to  which  he  has  not  in  like  manner  be  inferred  from  the  evidence  to  have 

assented."  been   the  authority  under  which  the 

1.  In  Nicholson  v.  Gooch,  5  El.  &  defendant  acted  in  receiving  the  dif- 

Bl.  099,  85  E.   C.   L.  999,  it  appeared  ferences.    And  if    he  received   them 

that  one  Lodge  was  a  member  of  the  under  such  adverse  claim,  then  I  should 

London  Stock  Exchange,  and  that  he  be  disposed  to  think  that  the  defend- 

became   insolvent  and    contemplated  ant  would  not  be  estopped  from  setting 

bankruptcy;  that  he  was  declared  a  up  that  the   bankrupt  had   no   legal 

defaulter  on  exchange  and  the  official  right  to  or  property  in  the  money  by 

assignees  of  the  Exchange  proceeded  reason  of    illegality  or  otherwise.     If 

to  close  his  transactions  and  collected  it  were  necessary  for  the  decision  of 

the  differences   due   him   from   other  the  case,  I  should  be  disposed  to  think 

members  of  the  Exchange  and  paid  out  that  the  plaintilFs  case  failed  on  this 

a  large  portion  of  the  funds  so  collected  ground  also,  and  I  quite  agree    that 

to  other  members  to  whom  he  owed  there  should  be  judgment  for  the  de- 

diflferences.     He    subsequently     went  fendant." 

into  bankruptcy,  and  the  assignees  in  Ex  parte  Grant,  13  Ch.   Div.  667,  is 

bankruptcy  sued  to  recover  this  fund  another  case   in   which  this  question 

as  a  part  of  the  bankrupt  estate.    The  arose,  and  this  time  it  was  held  by  the 

court  held  that  they  could  not  recover,  court  that  the  funds   received  by  the 

on   the  grounds   that  the   official   as-  official    assignees   of    the   Stock    Ex- 

signees  had  paid  over  a  portion  of  the  change  upon  a  settlement  of  differences 

fund  ^o»^^r/<f  before  the  act  of  bank-  due  to  the  defaulting  member,  being 

ruptcy,  and  that  as  to  the  rest  of  the  an  artificial  fund  created  by  the  rules 
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But  the  application  of  this  rule  must  be  confined  to  the  distri- 
bution of  the  proceeds  of  property  of  which  the  defaulting  mem- 
ber's ownership  is  subject  to  the  rules  of  the  Stock  Exchange,or 
to  funds  which  owe  their  existence  to  the  enforcement  of  such 
rules.  The  general  estate  of  a  bankrupt  or  insolvent  member 
may  not  be  distributed  among  his  creditors  on  exchange  in  prefer- 
ence to  his  outside  creditors.^ 

3.  The  Arbitration  Clause — a.  In  General. — The  constitutions 
and  by-laws  of  Stock  Exchanges  and  other  voluntary  associations 
provide  for  domestic  forums  before  which  violations  of  their  laws 
and  regulations  are  inquired  into  and  certain  matters  of  dispute 
among  the  members  are  investigated  and  determined.  Each 
member  on  joining  the  association  agrees  to  support  the  constitu- 
tion and  abide  by  the  rules  and  regulations  of  the  body,  and  the 

of  the  Stock  Exchange,  did  not  form  England  for  five  thousand  pounds  to 
part  of  the  assets  of  the  defaulter's  be  distributed  among  his  Stock  Ex- 
estate  and  did  not  pass  to  the  trustee  change  creditors,  and  the  official  as- 
in  bankruptcy.  Cotton,  Lord  Justice,  signees  received  the  proceeds  of  the 
said:  "Many  matters  have  been  dis-  check.  He  was  subsequently  adjudged 
cussed  upon  which  it  would  not  be  a  bankrupt,  and  the  trustee  in  bank- 
right  to  give  an  opinion,  because  all  that  ruptcy  moved  that  the  official  assignee 
wehave  to  consider  is  whether  the  trus-  might  be  ordered  to  pay  to  him  the 
tee  in  bankruptcy  can  obtain  from  the  five  thousand  pounds  received  from 
official  assignee  of  the  Stock  Exchange,  the  bankrupt.  Mr.  Registrar  Pepys, 
as  he  is  called,  the  fund  in  question,  on  hearing  the  motion,  held  that  the 
And  it  seems  to  me  that  that  question  five  thousand  pounds  was  received  be- 
is  shortly  disposed  of  in  this  way  *  fore  any  act  of  bankruptcy ;  that  the 
The  fund  was  an  artificial  one  which  payment  of  it  was  not  a  fraudulent 
never  belonged  to  the  bankrupt  but  preference,  and  accordingly  denied  the 
has  been  created  bv  the  rules  of  the  motion  with  costs.  The  trustee  in 
Stock  Exchange  for  a  particular  pur-  bankruptcy  appealed  to  the  high  court 
pose,  and  only  has  an  existence  for  the  of  justice,  and  the  decision  of  the  Reg- 
purpose  of  being  dealt  wjth  in  a  istrar  was  reversed.  James,  Lord  Jus- 
peculiar  way.  What  is  to  be  done  tice,  said:  "We  are  of  opinion  that 
with  any  surplus  after  that  purpose  that  demand  was  lawfully  and  right- 
has  been  satisfied  is  another  question,  fully  made  by  the  trustee  in  bank- 
But  the  trustee  wants  to  take  from  the  ruptcy,  and  upon  this  broad,  general, 
official  assignee  of  the  Stock  Exchange  and  universal  principle  that  any  cessio 
a  fund  created  for  a  particular  purpose  bonorum  made  by  an  insolvent  on  the 
without  applying  it  to  that  particular  eve  of  bankruptcy  for  the  benefit  of 
purpose.  In"  my  opinion  he  is  not  some  creditors  to  the  exclusion  of 
entitled  to  do  that."  others,  or  any  scheme  or  arrangement 
1.  In  Ex  parte  SaflTery,  4  Ch.  Div.  made  for  the  distribution  of  the  assets 
555,  it  appears  that  one  Cooke,  was  a  by  such  person  otherwise  than  accord- 
member  of  the  London  Stock  Ex-  ing  to  the  provisions  of  the  bankrupt 
change,  and  having  become  financially  law,  is  a  plain  and  palpable  fraud  on 
embarrassed  he  gave  formal  notice  to  the  bankruptcy  laws;  a  plain  and  pal- 
the  secretary  of  the  Exchange  that  he  pable  fraud  upon  the  creditors  who 
could  not  fulfill  his  engagements,  and  are  excluded  or  disappointed  or  who 
his  failure  was  announced  in  the  room  are  delayed  or  hindered  thereby, 
in  the  usual  way.  At  a  meeting  of  his  .  .  .  It' was  suggested  that  this  was 
Stock  Exchange  creditors  he  an-  done  merely  in  obedience  to  the  rules 
nou need  that  he  had  no  creditors  off  andregulationsof  the  Stock  Exchange, 
exchange,  and  his  creditors  on  ex-  My  answer  to  that  is,  that  the  Stock 
change  agreed  to  accept  a  composition.  Exchange  is  not  an  Alsatia.  The 
and  he  gave  to  the  official  assignees  of  Queen's  laws  are  paramount  there,  and 
the  Exchange  a  check  on  the  bank  of  the  Queen's  writ  runs  even  into  the 
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decisions  of  the  domestic  forum  having  been  provided  for  in  the 
contract  of  membership  are  quasi  judicial  in  their  character  and 
are  analogous  to  awards  made  by  arbitrators  chosen  by  the 
parties.*  As  has  been  seen,  when  such  a  decision  is  arrived  at 
after  a  fair  and  orderly  trial  in  accordance  with  the  laws  of  the 
association, and  the  matter  investigated  is  within  the  jurisdiction 
of  the  domestic  tribunal,  the  courts  will  generally  refuse  to 
interfere.* 

b.  Limit  of  Jurisdiction.— But  the  jurisdiction  of  these 
bodies  is  confined  to  matters  which  arise  out  of  transactions  con* 
ducted  by  their  members  as  members.  They  do  not  possess  the 
power  to  compel  the  attendance  of  witnesses  or  to  issue  any  com- 
pulsory process,  and  the  law  will  not  allow  them  to  usurp  the 
powers  of  the  regularly  constituted  courts  of  justice.  Therefore, 
if  they  assume  to  take  cognizance  of  matters  which  the  members 
have  not  agreed  to  submit  to  the  arbitrament  of  the  domestic 
forum,  the  courts  may  interfere  by  injunction  to  prevent  their 
doing  so,*  or  may  declare  their  decisions  of  no  binding  effect  when 

sacred  precincts  of  Capel  Court.'*  The  that  can  possibly  be  claimed  for  it  is 

official  assignees  of  the  Exchange  ap-  that  it  should  have  the  same  force  and 

pealed  from  this  order  to  the  House  effect    as    an    agreement    in    writing 

of  Lords,  and  the  case  is  reported  sub  made  by  persons  to  submit  to  the  de« 

nom,    Tomkins   v,   Saffery,   L.   R.,   3  cision  of  one  or  more  arbitators  a  con- 

App.  Cas.  213.     It  was  held  that  the  troversy  existing  between  them." 

rules  of  the  Stock  Exchange  as  to  de-  In  Leech  v.  Harris,  2  Brewst.  (Pa.) 

faulting  members  of  a  body  are  the  576,  it   is  said :  ''  It  is  like  an  award 

rules  of  a  domestic  forum  which  have  made  by  a  tribunal  of  the  party's  own 

no   influence  on  the    rights  of  those  choosing,   for  he   became   a   member 

who  are  not  amenable  as  members  to  under  and  subject  to  the  articles  and 

the  jurisdiction  of  that  body,  that  they  conditions  of  the  charter  and  of  course 

cannot  therefore  govern  the  rights  of  to  the  provisions  on   this  subject  as 

the  general  creditors  of  a  defaulting  well  as  others." 

member;  and  the  order  appealed  from  2.  Lewis  v.  Wilson,  121   N.  Y.  284; 

was  affirmed  with  costs.  Hutchinson  t'.  Lawrence,  67  How.  Pr, 

1.  In    Hutchinson    v.   Lawrence,  67  (N.  Y.)  38;  Heath  z\  Gold  Exchange, 

How.  Pr.  (N.  Y.)  53,  the  court  said:  7  Abb.  Pr.  N.  S.  (N.  Y.)  251;   l^ech 

•*  While  these  proceedings  are  not  to  v.  Harris,  2  Brewst.  (Pa.)  571.    Sec  j«- 

be  governed  by  the  strict  rules  which  pra^  this  title.  Expulsion  of  Members^ 

apply  to   actions   at   law  or  suits   in  and  cases  cited. 

equity,  or  even  perhaps  by  the  rules  8.  Leech  v.  Harris.  3  Brewst.  (Pa.) 

which  obtain  in  regard  to  arbitrations,  571.      Here    a   stock-broker   of    New 

there  is,  I  think,  a  strong  analogy  be-  Tork    made     complaint    against    the 

tween  the  principles  which  govern  in  plaintiff  to  the   board  of    brokers  of 

arbitrations  and  tho«:e  which  relate  to  Philadelphia    that    the  plaintiff    had 

proceedings  of  this  character."  sold  him  an  interest  in  a  tract  of  land 

In  Heath  v.  Gold  Exchange,  7  Abb.  and  an  interest  in  several  leases  of  oil 

Pr.    N.    S.    (N.    Y.)    2j^i,    the    court  wells   for   sums   largely   in   excess  of 

said  :  ** Assuming  that  the  plaintiffs  in  their  value;  which  sums  he  claimed  to 

this  action  assented  to  the  constitution  recover   and   required    said   board  of 

of  the  Gold  Exchange  in  such  a  man-  brokers  to  take  cognizance  of  his  com- 

ner  as  to  establish  a  valid  contract  be-  plaint,  and  through  the  aid  of  its  ma- 

tween  them  and  the  other  members  of  chinery  to  coerce  the  plaintiff  to  pay 

the  association,    the    question    arises  the  said  sums  to  him  on  pain  of  sus- 

what  binding  force  or  effect  has  this  pension  from  the  board.     The  board 

7th   article    (the    arbitration    clause)  was  proceeding  to  investigate  the  mat* 

upon  them?     In  my  opinion  the  most  ter,  and  the  court,  on  prayer  of  the 
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the  matters  they  have  assumed  to  decide  come  before  the  court 
for  judicial  determination.*  And  if  the  association  is  incorpo- 
rated,  a  mandamus  may  issue,  in  such  case,  to  compel  the  restora- 
tion of  a  member  to  his  rights.* 

c.  May  Not  Oust  the  Courts  of  Jurisdiction. — It  is  a 
well  established  principle  of  law  that  the  courts  will  not  enforce  an 
agreement  to  arbitrate,  except  as  a  condition  precedent  to  bringing 
an  action.*  And  a  by-law  of  a  voluntary  association  designed  to  en- 
force the  arbitration  of  disputes  among  its  members  and  prevent 
recourse  to  the  courts  of  justice,  being  in  the  nature  of  such  an 
agreement,  is  contrary  to  public  policy,and  void  in  so  far  as  it  is 
attempted  to  oust  the  courts  of  their  jurisdiction.* 

plaintiff,  perpetually  enjoined  it  from  Exch.  398;  Russell  v.  Pellegrini,  6  El. 
doing  so.  Peirce,  J.,  said:  "  What  the  &  Bl.  1020;  25  L.  J.  Q^^B.  75;  Hemans 
plaintiff  really  submitted  to  when  he  v.  Picciott,  i  C.  B.  N.  S.  646;  S7  E.G. 
became  a  member  of  the  board  of  L.  645;  Braunstein  v.  Accidental 
brokers  was  that  the  board  should  Death  Ins.  Co.,  31  L.  J.,  Q^  B.  17; 
take  jurisdiction  if  he  should  refuse  to  Westwood  ?'.  Secretary  of  India,  i  W. 
comply  with  his  stock  contracts,  not  R.  262 ;  Elliott  v.  Royal  Exchange 
that  they  should  have  jurisdiction  of  Assur.  Co.,  L.  R.,  2  Ex.  237;  Sharp  v, 
his  contracts  touching  houses,  lands,  San  Paulo  R.  Co.,  L.  R.,  8  Ch.  597; 
leasehold  estates,  or  farming  interests.  Dawson  v.  Fitzgerald,  L.  R.,  1  Ex. 
.  .  .  I  do  not  perceive  that  either  Div.  257 ;  Edwards  v.  Aberayron  Mut. 
by  the  law^  of  the  association,  by  the  Ship  Ins.  Soc,  i  Q^  B.  Div,  563;  Col- 
law  of  the  land,  or  by  submission  to  Ions  v.  Locke,  L.  R.,  4  App.  Cas.  674; 
its  jurisdiction,  the  board  of  brokers  Smith  i>.  Boston,  etc.,  R.  Co.,  36  N. 
has  acquired  any  right  to  arbitrate  H.  458;  Rowe  v.  Williams,  97  Mass. 
and  settle  the  matters  in  dispute  be-  163;  Heath  7\  Gold  Exchange,  7  Abb. 
twcen  the  plaintiff  and  Reuben  Man-  Pr.  N.  S.  (N.  Y.)  251. 
ley,  Jr.  The  courts  of  law  are  open  to  4,  In  State  v.  Union  Merchants'  Ex- 
Mr.  Manley  to  vindicate  his  rights  change,  2  Mo.  App.  96,  it  appears  that 
and  to  reverse  any  wrongs  done  to  the  relator  had  been  suspended  from 
him,  but  the  board  of  brokers  cannot  the  Union  Merchants*  Exchange  of 
erect  itself  into  a  tribunal  for  this  pur-  St.  Louis  in  accordance  with  a  by  law 
pose.  The  plaintiff  has,  in  my  opin-  of  that  body,  which  compels  members 
ion,  a  clear  ris^ht  to  the  protection  of  a  to  submit  their  business  controversies 
court  of  equity.  .  .  .  Like  every  to  arbitration  on  pain  of  suspension  or 
member  of  such  an  association,  he  (the  expulsion.  The  court  held  the  by-law 
plaintiff)  is  bound  by  the  laws  of  the  unreasonable  and  void,  and  awarded 
association  to  which  he  has  assented  a  writ  of  mandamus  to  restore  the 
in  becoming  a  member  and  by  the  law  relator  to  his  rights  and  privileges  in 
of  the  land  as  affecting  these  associa-  the  Exchange.  And  after  an  elabo- 
tions.  but  not  by  an  exercise  of  power  rate  review  of  authorities,  the  court 
on  the  part  of  his  fellow-members  to  said :  "  In  view^  of  the  character  and 
which  he  has  not  assented,  or  which  is  objects  of  this  corporation  and  the 
not  derived  from  the  law  of  the  land."  manifest  inconvenience  to  which 
See  also  Hurst  v.  New  York  Produce  every  trader  must  necessarily  be  sub- 
Exchange.  100  N.  Y.  605 ;  10  Am.  &  ject  who  is  not  permitted  to  join  or  is 
Eng.  Corp.  Cas.  362.  expelled  from  the  chief  mart  of  com- 

1.  Morris  v.  Grant,  34  Hun  (N.  Y.)  merce  in  the  place  of  which  he  is  a 

377.  citizen  and  a  trader,  we  think  a  by-law 

3.  Com.  V,  St.  Patrick's  Ben.  Soc,  2  compelling  the  members  of  the  Union 

Binn.    (Pa.)   441;    4    Am.   Dec.  453;  Merchants' Exchange  to  submit  their 

State  V.  Union  Merchants'  Exchange,  controversies  to  arbitration  on  pain  of 

2  Mo.  App.  96.  suspension  or  expulsion,  is  unreason- 

8.  Scott  V,  Avery,  8  Exch.  487 ;  25  able  in  the  legal  and  technical  sense 

L.  J.  Exch.  308;  in  error,  6  H.  L.  Cas.  of  that  term  and  that  it  cannot  be  sus- 

811;    Tredwen    v.  Holman,  31   L.  J.  tained."    And  see  Player  r.  Archer,  2 
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XI.  The  Cleabiho  House.— An  important  feature  of  the  Stock 
Exchange  is  the  clearing  house,  through  the  agency  of  which 
much  of  the  business  of  the  brokers  in  respect  to  the  delivery  of 
shares  of  stock  and  payment  for  the  same  is  carried  on.  At  the 
cio^e  of  each  day,  sheets,  each  of  which  contains  the  history  of  a 
br-c^kcr's  transactions  on  exchange  for  that  day  are  sent  to  the 
cl-:aring  house.  E^ch  broker's  clearing-house  sheet  contains  a  rec- 
ord of  all  the  stocks  bought  and  sold  by  him  that  day,  together 
with  the  prices  paid  and  received  therefor.  The  clearing  house 
p.cts  as  agent  for  all  parties  in  making  and  accepting  deliveries  of 
stock,  and  also  in  the  adjustment  of  the  balances  in  cash  to  be 
paid  and  received  by  the  members,  respectively.  If  a  broker's 
clearing-house  sheet  shows  that  he  has  bought  and  sold  the  same 
number  of  shares  of  any  particular  stock,  his  sheet  is  balanced  as 
to  that  stock,  and  no  actual  delivery  ot  the  same  is  made  by  or  to 
him.  If  it  does  not  so  balance,  he  delivers  or  accepts,  as  the  case 
may  be,  an  amount  of  the  stock  sufficient  to  make  it  balance.  As  in 
the  delivery  of  shares,  the  clearing  house  acts  also  in  the  payment 
for  thcin  as  a  common  and  convenient  agent.  Each  broker's 
transactions  for  the  day  are  balanced  on  a  cash  basis,  and  if  it  ap- 
pears that  the  aggregate  price  of  his  sales  exceeds  that  of  his  pur- 
cn  ses  he  is  entitled  to  receive  the  amount  of  such  excess  in  cash. 
If,  on  the  contrary,  the  aggregate  price  of  his  purchases  exceeds 
thai  of  his  sales,  he  must  pay  the  amount  of  such  excess  in  cash. 
Thus,  it  will  be  seen,  that  enormous  transactions  may  be  carried 
on  with  an  actual  manual  delivery  of  but  few  stock  certificates 
and  the  handling  of  comparatively  small  amounts  of  cash.* 

Sid.   121  ;  London   v,  Bernardiston,  i  transfer  of  the  securities  from  A  to  C. 

Lev.  16;   Bnllard  v,  Bennett,  2   Burr.  Of  course,  the  number  of  the  traders  in 

778;  Middleton'sCase,  Dyer  3^3a;  Dos  the  series   might  be   extended  indefi- 

Passos.  Stock -brokers,  etc.,  p.  78;  note  nitelj,  for  the  system  did  not  require 

to  Austin  V.  Searing,  69  Am.  Dec.  665.  that   the   prices   at  which   the  trades 

1.  Stock  Exchange  Clearing  Houses. —  were  made  should  have  been  uniform. 

In    an  article  on    "  Stock   Exchange  .     .     .    The  first  official  establishment 

Clearing   Houses,"  by    Alexander    1).  of  this  kind  in  Europe  was  founded  at 

Noyes,  in  the  Political  Science  Quar-  the  Handelskammer  of  Frankfort,  May, 

terly,  vol,  8,  No.  2,  p.  252  et  seq.  (June,  1867,   principally  for   the   purpose  of 

1893),  it  is  said  :  '*  The  system  of  clear-  dealing    in     government     securities; 

ing  houses  for  stocks  is  not  new.     It  United    States    bonds    in    particular. 

■was  adopted  in  the  New  York  Stock  The    Berlin    Exchange    adopted    the 

Exchange  only  in  the  early  months  of  system   in    1869;    Hamburg  in    1870; 

1892,  but  it  has  been  in  existence  else-  Vienna  in   1873,  and  London  in   1876; 

where  for  at   least  twenty-five  years.  The  Paris  Bourse,  owing  to  its  peculiar 

•    .     .     Ordinarily,  in  the  first  experi-  system  of  limitation  on  exchange  mem- 

ments,  they  took  the  form  of  the  so-  bership,  has  never  established  a  regu- 

called  *  ringing  out'  of  contracts  in  the  lar  clearing  house  for  stocks,  but  the 

same  security.     By  this  plan  if  A  had  same  ends  are  attained  by  a  voluntary 

sold  B  a  given  amount  of  one  security,  comparison   of    accounts   by    brokers' 

and  if  B  had  presently  sold  the  same  representatives,  similar  in  its  general 

amount    to    C,   the    series    of    trades  workings  to  the  system  of  bank  clear- 

could  be  personally  adjusted  between  ings.     It  should  be  noticed  as  the  par- 

the    three    traders   so  that    the  only  ticular  feature  of  the  European  stock 

actual  exchange  required  w^ould  be  the  clearing  houses  that  their  purpose  is  to 

lib 
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8T0CKH0LDEB8.— (See  Association,  vol.  i,  p.  88i ;  Benefi- 
cial Associations,  vol.  2,  p.  171 ;  Building  Associations, 
vol.  2,  p.  604 ;  Company,  vol.  3,  p.  366 ;  Corporation,  vol.  4, 
p.  184;  Disfranchisement,  vol.  5,  p.  684;  Dividend,  vol.  5, 
p.  725 ;  Foreign  Corporations,  vol.  8,  p.  329;  Joint-Stock 
Companies,  vol.  11,  p.  1036;  Manufacturing  Corporations, 
vol.  14,  p.  269;  Mining  Companies,  vol.  15,  p.  613;  National 
Banks,  vol.  16,  p.  143;  Officers  (Private  Corporations), 
vol.  17,  p.  39;  Partnership,  vol.  17,  p.  824;  Railroads,  vol. 
i9»  P-  775 ;  Religious  Societies,  vol.  20,  p.  773 :  Societies 
and  Clubs,  vol.  22,  p.  803  ;  Stock,  vol.  23,  p.  582 ;  Stock  Ex- 
change, vol.  23,  p.  748  ;  Ultra  Vires.) 


I.  Definition  and  Status,  779. 

1.  Who  Are  SfockhoidrrSy  779. 

2.  Evidence     and     Criteria      of 
Memberships  782. 

3.  Status  and  Inter-relations^  783. 
II.  How  Stockholders  Become  Such : 

The    Contract    of    Subscription, 
786. 

1.  Fornix  786. 

a.  In  General^  786. 

b.  Statute  of  Frauds;  Writing 
or  Parol,  789. 

r.  Subscriptions   Delivered  in 

Escrow,  790. 
d.   The  English  System,  791. 

2.  Consideration    and    Payment, 
791. 

«.  General  Doctrine,  *j()l. 
b.    What  May  be   Received  in 
Payment,  794. 

( 1 )  fn  General^  794. 

(2)  Property,  795. 

(3)  Labor      and    Services, 
796. 

(4)  Ne got  table  Paper,  796. 
(^)  Satisfaction    of   Debts, 

797.  " 


3.  Parties  to  the  Contract,  798. 

a.  In  General.  798. 

b.  Other  Corporations,  798. 

c.  Who     May     Receive     Sub' 
scriptions,  800. 

4.  Enforcement  of  the   Contract, 
801. 

a.  Subscriber's     Liability     to 
Pay,  801. 

b.  Calls  and  Assessments,  803. 

(1)  Definition,  803. 

(2)  When  Calls  Are  Neces- 
sary, 804. 

(3)  Who  May  Levy  Calls, 
805.  "  '    . 

{a)   The  Directors,  805. 
{b)   The  Courts,  807. 

(4)  How  Formulated,  808. 

(5)  Requisites  and     Valid- 
ity, 868. 

(6)  Notice,  810. 

(«)  A'ecessity,  810. 

(b)  Form^  811. 

(O  Proof,  8\2, 

(d)  Specif  cations  as  to 
Pa  y  men  t — Time^ 
Place,  etc.,  812. 


deal  with  exchanges  not  of  money  but  the  transactions  in   each  separate  se- 

of  securities.    Their  work  is  made  up  curity  are  to  be  grouped  together.  All 

solely  of  a  comparison  of  contracts  to  transactions   having  been  entered   in 

receive  and   to  deliver  securities  be-  one  or  the  other  column,  the  balance 

tween   the  brokers    concerned.     The  is  struck.     If  the  sheet  as  drawn  up  by 

principle  is  thus  merely  an  extension  the  clearing-house  shows  a  debit  bal- 

of  the  ^ringing  out' plan  already  de-  ance,  the  difference  is  entered  as  * bal- 

scribed.     In  London,  and  in  most  of  ance  cheque,'  and  the  sheet  presented 

the  continental  cities,  the  scope  of  the  at  the  clearing-house  must  be  accom- 

clearing-house  is  made  broader  through  panied  by  a  check  for  the  balance  on  a 

the  system  of  a  fortnightly  settlement  clearing-house  association  bank   near 

of   Stock  Exchange   accounts.    .    .     .  Wall  street,  drawn  to  the  order  of  the 

The  clearing-house  sheet  of  a  broker  Stock  Exchange  Clearing- House's  own 

comprises  the  record  made  up  into  *re-  bank.    If,  on  the  other  hand,  the  sheet 

ceive'    and   'deliver'  columns  of   all  shows  a  credit  balance,  it  must  have 

his  transactions  for  the  day.    As  this  with  it  a  draft  on  the  clearing-house's 

sheet  will  ordinarily  include  trades  in  own  bank  for  the  amount  of  the  dtf- 

a   considerable  number  of  securities,  ference." 
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(7)  Maturity,  Si;^. 

(8)  Interest,  Si^, 

(9)  Limitations^  814. 

(10)  Evidence,  %i^, 

(11)  C«//:f  -4//tff*  Transfer t 
815. 

(12)  ^ ssessments   P  r  op  e  r, 
817. 

c.  Actions  and  /Remedies,  818. 
(i)  /»  General,  818. 
(3)  Forfeiture,  818. 

(a)   Nature,  Orimn  and 

Authority,  818. 
(^)  /^(?w    Exercised, 

820. 
(c)  Notice,  821. 
(^)  Effect  of  Forfeiture 

— Deficiency,  822. 
(*)  Stockholder's    Pro- 
tective Remedies, 
824. 
(3)  Application     of   Reme- 
dies, 826. 
rf.  Defenses,  827. 

(i)  Abandonment  or  Delay 
of  Enterprise,  827. 

(2)  Charter  Changes,  etc., 
828. 

(3)  Conditions  Not  Per- 
formed, 833. 

(a)  Conditional  Sub- 
scriptions in  Gen- 
eral, 833. 

(^)  Validity  of  Condi- 
tions, S34. 

(c)  Common  and  Im- 
portant Conditions, 
837.  III. 

(1)  Capital  Stock 
to  be  Fixed,  837. 

(2)  Capital  Stock 
to  be  Fully  Sub- 
scribed, 838. 
(a)  Rule    Gen- 
erally   Im  - 

perai  i  v  e — 

Exceptions, 

838. 

{b)  Ho-w     Per- 

formancels 

Determined, 

841. 

(3)  Percentage  Re- 
quired D  otv  n, 

843- 

(4)  Conso  I  id  a  t  ion     ( See 

Corporations,  vol.  4, 
p.  272  i;  Railroads, 
vol.  19,  p.  775),  844. 

(5)  Fraudulent  Representa- 
tions (See  Corpora- 
tions, vol.  4,  pp.   255, 
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359 ;  False  Prbtbn- 
sss,  vol.  7,  p.  699; 
Fraud,  vol.  8,  p.  635; 
Officers  (Private 
Corporations),  vol. 
17,  p.  115),  844. 

(6)  Increase  of  Capital 
Stock  (See  Stock — In- 
crease, vol.  23,  p.  582), 
844. 

(7)  Irregular  Organization 
(See  Corporations, 
vol.  4,  p.  197),  844. 

(8)  Mismanagement  (See 
also  Ultra  ViREs),844. 

(9)  Mistake  or  Ignorance 
(See  Mistake,  vol.  15, 
p.  625),  845. 

(10)  Reduction  of  Capital 
Stock  (See  Stock — Re- 
duction, vol.  23,  p.  582), 

845. 

(11)  Release,  S^^. 

(12)  Set-off  and  Counter- 
Claim,  846. 

(13)  Statute  of  Limitations 
(See  supra,  this  title, 
Calls  and  Assessments 
— Limitations  ;  also 
Limitation  of  Ac- 
tions, vol.  13,   p.  721), 

847. 

(14)  Ultra  Vires  Acts  (See 
Ultra  Vires),  847. 

(15)  Miscellaneous  Defenses, 
847. 

( 16)  Waiver  of  Defenses,  848. 
Rights,  Powers,  and  Prerogatives, 
851. 

1.  In  General,  851. 

2.  Legislatit>e  Rights  (See  By- 
Laws,  vol.  2,  p.  705 ;  Corpo- 
rations, vol.  4,  p.  211),  852. 

3.  Electoral  Rights  (See  also 
Cumulative  Voting,  vol.  4, 
p.  954;  Officers  (Private 
Corporations),  vol.  17,  p. 
40,852. 

4.  Right  to  Share  in  Distribution 
of  New  Stock,  853, 

5.  Right  to  Dizndends,  855. 

6.  Right  to  Inspect  Corporate 
Books  (See  Production  of 
Documents,  vol.  19,  p.  227), 

855- 

7.  Right  of  A  cti o  n    (See,    for 

actions  by  Stockholders,  Cor- 
porations, vol.  4,  p.  280; 
actions  against  officers,  see 
Officers  (  Private  C  o  r- 
poRATioNs),  vol.  17,  p.  172. 
See  also  Ultra  Vires),  855. 
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8.  Rights  Upon  Dissolution  (See 
Corporations,  vol.  4,  p.  306), 
8«;«;. 
IV.  Liability,  855. 

X.  Nature  and  Extent^  8^5. 

a.  Equitable    or     Subscription 
Liability y  855. 

(1)  The  '' Trust' Fund  Doc 
iriner  855. 

{a)   In  (rcfieral^  855. 

(b)  Applications   of  the 
Doctrine,  85S. 

(i)  Stock  Issued  for 
Oi'c  r  x^  alue  d 
Consider  ation, 
SsS. 

(3)  Dis  counting" 
Shares  and  Re- 
lea  s  i  n  g  Sub- 
scribers ^  861. 

(3)  Effect  of  In- 
creasing Stocky 
864. 

(4)  Effect  of  Re- 
duction^ 866. 

(5)  The  Rule  in 
England^  866. 

b.  Additional     or      Statutory 
Liability,  867. 

(i)  In  General y  867. 
(3)  Degrees,  867. 

(«)   Ordinary,  867. 

lb)  Proportional,  867. 

(r)  Double,  867. 

{d)    Unlimited,  868. 

(3)  Statutes    Imposing^ 

868. 
{a)   Constitutionality, 

8r)8. 

(^)   Construction,  869. 

(c)  Constitutional  Pro^ 
visions,  870. 

(4)  Kinds,  870. 

(<?)   Contractual,  870. 
(i)  Nature,  S70. 
(3)    M^//rt/  Included, 
871. 

(tf)  Whether 
Dam  ages 
A  rising 
from  Torts, 
871. 
(*)  Z^^'^/j  />«<? 
/,r7^<? r  er s, 
etc.,  872. 
(*)  />^«r7/,  873. 

c.  Partnership  or  Individual 
Liability,  875. 

(i)  Ante- Corporate    Debts, 

S75.  V. 

(2)  Abortive   Corporations, 
875. 
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(a)  Defective  Inco  r^ 
poration,  875. 

(^)  Unauthorized  In- 
corporation,  878. 

(3)  Corporate  Migration^ 
878. 

(4)  Fraud,  879. 

(5)  Miscellaneous  Instances^ 
880. 

3.  -S/>f/  <?/  Transfer,  8S0. 

<f.   Upon    Subscription    Liabil- 
ity, 880. 
^.   6^/{?»    Statutory    Liability, 
884. 
3.  Enforcement,  885. 

<f.  Judgment  Against    Corpo- 
ration, 885. 
^.  Statute  of  Limitations,  888. 
( I )    [f^A^w  //  Bigins  to  Run, 
888. 

(ff)    Where       Execution 
Against    the    Com- 
pany    Must  be  Re- 
turned  Unsatisfied^ 
888. 
{b)    Where  Stockholders 
May   be   Sued  Im- 
mediately    and 
Primarily,  888. 
(3)  Period  oj  the  Limita- 
tioUy  8S9. 

c.  Enforcement  of  Statutory 
Liability  in  Foreign  Juris- 
dictions,  890. 

(l)  In  General,  890. 

(3)  Jurisdictions  Where 
Liability  Imposed  by  a 
Foreign  Statute  Will 
be  Enforced,  891. 

(3)  Jurisdictions  Where 
Liahilitv  Imposed  by  a 
Foreign  Statute  Will 
Not  be  Enforced,  892. 

(4)  Remedies  Are  Strictly 
Local,  894. 

d.  Remedies,  894. 

e.  Joinder  of  Parties,  896. 
/.  Death  of  Parties,  896. 

g.  Priority  Among  Creditors^ 
898. 

(i)    Where   Actions  by    In- 
dividual Creditors  Are 
Authorized,  898. 
(  2 )    I  inhere  Suits  A  re  in  Be- 
half  of   all    (.  red i tor s^ 
898. 
h.  Contribution       Between 
Stockholders     (See     Con- 
tribution,   vol.    4,    p.    7, 
899. 
Termination  of  Membership  (See 
Disfranchisement,  vol.   5,    p. 
684),  899. 


DefiaiUon  and  SUtu.            STOCKHOLDERS.  Who  An  Stoekholdm. 

I.  Defotitiov  avb  Status — 1.  Who  Are  Stockholders.— A  stock- 
holder is  one  who  holds  membership  in  a  corporation  or  joint- 
stock  company  by  virtue  of  owning  one  or  more  shares  of  its 
stock.*     In  the   United  States  the  term   is   used  synonymously 

1.  State  T.  Ferris,  42  Conn.  568;  cident  to  that  relation  by  transferring 
Marlborough  Mfg.  Co.  v.  Smith,  2  the  stock.  Until  that  was  done  they 
Conn.  579;  Northrop  v.  Newtown,  continued  to  be  *  stockholders  *  within 
etc.,  Turnpike  Co.,  3  Conn.  544 ;  Van  the  meaning  of  the  statute.  If  we  de- 
Sands  v.  Middlesex  County  Bank,  26  part  from  the  terms  of  the  law,  and  in- 
Conn.  144;  ^*/flr/^  Willcocks,  7  Cow.  quire  into  the  equities  which  may 
(N.  Y.)  402  ;/«  rtf  Barker,  6Wend.  (N.  exist  between  the  stockholder  and 
Y.)  509.  These  cases  hold  that  the  some  third  person,  it  cannot  fail  to 
books  and  records  of  a  corporation  de-  embarrass  creditors  in  seeking  a  rem- 
termine  who  are  its  stockholders  for  edy  for  the  wrongs  which  may  be  done 
the  time  being  and  who  have  the  right  by  the  corporation.  If  creditors  must 
to  vote  on  the  stock,  although  the  look  beyond  the  legal  title,  they  can 
same  may  have  been  sold  or  pledged  never  know  against  whom  to  proceed, 
as  collateral  security;  that  in  such  If  the  stock  has  been  fraudulently 
cases  the  party  who  appears  to  be  the  transferred  for  the  purpose  of  avoid- 
owner  on  the  books  of  the  corpora-  ing  responsibility,  and  at  the  same  time 
tion,  has  the  right  to  be  treated  as  a  securing  all  the  advantages  of  a  stock- 
stockholder,  and  to  vote  on  whatever  holder,  I  do  not  intend  to  say  that  the 
stock  stands  in  his  name.  real  owner  cannot  be  reached." 

In  Worrall   v,  Judson,  5  Barb.  (N.  In  Rosevelt  v.  Brown.  11  N.  Y.  151, 

Y.)  210.   the   defendant  had  sold  the  Edwards,  J  ,  delivering  the  opinion  of 

stock  and  transferred  to  the  vendee  a  the   court,   said :  "A   corporation,  al- 

certificate  of  stock  with  his  name  in-  though   it  is   an    artificial    existence, 

dorsed   thereon,   but    the   stock   con-  must  be  composed  of  natural  persons, 

tinued  to  stand  upon  the  books  of  the  who  manage  and  administer  its  affairs 

company  in  the  name  of  the  defend-  and   receive  its  benefits.    These  per- 

ant,  and  it  was  held  that  he  was  liable  sons   are  not  generally  named  in  the 

as  a  stockholder  for  a  debt  contracted  charter   of    incorporation,   and    there 

by  the  company.  must  be  some  way  of  ascertaining  who 

In  Ohio^  where  by  statute  the  equi-  they  are.  In  a  joint-stock  company 
table  owner  of  shares  is  considered  a  they  are,  and  they  necessarily  must  be, 
stockholder,  one  for  whose  benefit  those  who  hold  the  evidence  that  they 
stock  is  held  by  another  is  liable  the  are  the  owners  of  the  stock — they  are 
same  as  a  regi^^tered  member,  for  called  the  stockholders  and  not  the 
corporate  debts.  Lloyd  v.  Preston,  146  stock-owners,  and  they  are  generally 
U.  S.  630.  One  who  transfers  stock  to  those  who  appear  upon  the  transfer 
the  president  of  a  corporation  so  that  books  of  the  company  to  be  stock- 
it  may  be  wound  up.  remains  the  holders.  This  must  be  so  in  the  case 
equitable  owner.  Thompson  v.  Stan-  of  corporations  which  are  subject  to 
ley,  20  N.  Y.  Supp.  317.  the  provisions  of  the  revised  statutes. 

One  who  was    to  pay   cash  for  his  {\  N.  Y.  Rev.  St.  604,  ^8.)  As  between 

shares  but  did  not,  and  received   no  himself  and  third  parties,  the  person 

certificate,   is    not  shown    to    be    the  who  appears  on  the  transfer  books  to 

owner  by  the  mere  fact  of   subscrip-  be   a   stockholder    may    have    parted 

tion.     Bank  of  Yolo  v.  Weaver  cCal.  with  all  his  interest  in  the  stock,  but 

1892),  31  Pac.  Rep.  1(0.  as  between  himself  and  the  corpora- 

In  Adderly  r.  Storm,  6  Hill  (N.  Y.)  tion  such  person, and  he  only,  is  treated 

<'>24,   the   court,    by   Bronson.    ]..   ob-  as  a  stockholder.*' 

served:  **  The  legislature  has  provided  A   finding  that  parties  are  '*  stock- 

for  the   creation   of  the  '  .stock,'  pre-  holders "  includes  a  finding  that  they 

f^cribed  the  mode  in   which  it  may  be  have    complied    with    the    conditions 

transferred,    and     conferred     certain  precedent  of  membership.     Arthur  t». 

rights  and  liabilities  upon  the  ^stock-  Clarke,  46  Minn.  491. 

holders.'      After  the   defendants  had  Instanoei. — One   who   has  not   paid 

once  become  the   legal   owners  they  his  subscription  in  full  is  none  the  less 

could  only  throw  of!  the  liabilities  in-  a  shareholder.     Curry  v.  Scott,  54  Pa. 

779 


liAiiifei«A  uA  Itafeu.            STOCKHOLDERS.  W3w  Are  JtoekheMnifc 

St.   276.      Under    the    Ontario   Joint  contract  to  take  stock  though  coupled 

Stock  Letters  Patent  Act,  those  only  with  an  option  to  resell   to  the  corpo- 

are  shareholders  who  are  named  in  the  ration.     Melvin  v,  Lamar  Ins.  Co.,  80 

letters  patent  and  to  whom   stock   is  111.  446;  22  Am.  Rep.  199. 

allotted.    In  re  London  S.  P.  Co.,  16  One  who  has  a  mere  option  to  take 

Ont.  A  pp.  50S.  stock  but  refuses,  is  not  a  stockholder. 

The  fact  that  a  corporation  recog-  though  a  vice-president  and  one  of  the 

nizes  a  party  as  owner  of  stock  and  incorporators.  Medler  t/.  Albuquerque 

pays   him  dividends  thereon,  binds  it  Hotel   Co.  (N.  Mex.   1892),  28    Pac 

to  nothing  in  the  future,  and  does  not  Rep.  551. 

determine  the  right  of  the  party  in  re-  Under    the     California    statute,  a 

gard  to  the  stock.    Cady  v.  Potter,  55  person  to  whom  stock  has  been  issued 

Barb.  (N.  Y.)  463.  as  trustee  without  knowledge,  is  not  a 

Where  the   corporation   is   rechar-  ^^^la  yf</^  holder,  and  not  a  stockholder, 

tered    and    stockholders    accept    the  Stuart  v.  Mahoney  Min.  Co.,  54  Cal. 

new  organization,  they  become  stock-  149. 

holders  therein.     Hammond  7'.  Straus,  But  one  who  has  received  stock,  and 

53  Md.  I.                                               *  appears  on   the  corporate  books,  will 

*'  The  right  to  become  a  shareholder  be  held  liable  to  creditors  for  the  un- 
does not  make  its  possessor  a  share-  paid  subscriptions,  though  in  fact  he  is 
holder,"  per  Welch,  C.  }.,  in  Burt  7'.  not  the  owner.  Baines  v,  Babcock,  95 
Rattle,  31   Ohio  St.   1 16,  holding  that  Cal.  581. 

issue  of  so-called  preferred  stock,  con-  One  who  subscribes  to  an  increase, 

vertible  into  common, did  not  make  its  which  is  never  made,  is  not  estopped 

holders  members.  to  deny  liability  as  a  stockholder,  be- 

One  whose  stock  has  been  forfeited  cause  old  stock  has  been  transferred 

for   non-payment    of    calls,   is   not   a  to    him  without  his  knowledge,  and 

stockholder'  within    the    meaning  of  he    has  received    dividends  thereon, 

section  10  of  the  General  New    Tork  Stephens  v.  Follett,  43  Fed.  Rep.  842; 

Railway  Act  of  1S50,  so  as  to  render  31  Am.  &  Eng.  Corp.  Cas.  466. 

him  liable  to  the  creditors  of  the  com-  The  mere  entry  of  a  party's  name 

pany  for  amounts  unearned  on  the  for-  on  a  list  of   stockholders  by  one  au- 

feited  stock,  though  the  debt  was  con-  thorized  to  subscribe  for  him,  does  not 

tracted     before     forfeiture.     Miles   7;.  constitute   such  party   a  stockholder. 

Stewart,  41  N.  Y.  384.  Granger's  Market  Co.   v,   Vinson,  6 

Parties   who  meet,   adopt  a  plan  of  Oregon  172. 

organization,  elect    officers,  subscribe  A  stockholder  is  presumed  to  con- 

for  some  of  the  shares,  and  sign  arti-  tinue   as   such   until   the    contrary   is 

cles,  are  stockholders,  though  the  ar-  shown.     Barron  v,  Paine,  83  Me.  31a. 

tides  are  not  recorded  as  the  statute  Where  a  corporation  effects  a  loan 

requires.     Heald  7-.  Owen,  79  Iowa  23.  by  issuing  stock  indorsed  "preferred," 

Purchasers  of  stock,  received  and  the  contract  stipulating  that  the  hold- 
treated  by  the  corporation  as  stock-  ers,  at  the  end  of  two  years  may  be- 
holders, become  such,  although  the  come  ordinary  stockholders,  or  redeem 
transfer  was  irregular.  Murray  v.  their  certificates,  and  they  choose  the 
Bush,  L.  R.,  6  H.  L.  37.  latter  plan,  (hey  are  entitled  to  claim 

The  mere  fact  that  one  is  a  director  as  bona  fide  creditors.  Tottcn  v.  Tison, 

in  a  corporation  does  not  make  him  lia-  54  Ga.  139. 

ble  as  a  stockholder  under  Gross'  ////-  Where  one  subscribed  **  subject  al- 

nois  Stats.,  ch.  25,  ^  14.  Steel  v.  Dunne,  ways  to  the  by-laws,  rules  and  articles 

65  111.  298.  of  incorporation,"  he  was  held  to  be  a 

Where  the  constitution  of  a  charita-  stockholder  and  liable  to  be  called  on 
ble  corporation  provided  that  any  for  payment  as  the  by-laws  provided 
person  could,  after  signing  the  consti-  without  regular  assessment.  Waukon, 
tution,  vote  and  be  eligible  to  office,  etc.,  R.  Co.  7'.  Dwyer,  49  Iowa  121. 
it  was  held,  that  where  one  was  duly  Where  the  directors  transfer  charter 
elected  and  paid  dues  for  several  without  authority,  and  the  stockholders 
years,  the  corporation  could  compel  participate  in  the  company's  affairs 
payment  of  dues,  although  he  had  under  the  new  management,  they  are 
never  signed  the  constitution.  United  estopped  from  denying  the  transfer 
Hebrew  Assoc.  x>.  Benshimol,  130  and  are  stockholders.  Upton  v.  Jack- 
Mass.  325.  son,  I  Flipp.  (U.  S.)  413. 

Parties  become  stockholders  under  a  One  who  loaned  money  to  a  corpo- 
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with  "  shareholder,*'^  though  the  latter  is  less  common,  but  in 
England  the  word  shareholder  is  almost  exclusively  employed.* 
The  terms  "  corporator,"*  **  member,"*  and  "  subscriber,"^  are 
often  used  in  senses  closely  approaching  that  of  ''  stockholder," 
but  are  distinguishable  from  it  by  certain  shades  of  meaning. 

ration  and  received  stock  absolute  on  been  transferred  on  the  books  is  liable 

its   face,  was  held   to   be  liable  as  a  to  creditors  as  a  stockholder.     National 

stockholder.  Griswold  v,  Seligman,  72  Commercial  Bank  v,  McDonnell,  93 

Mo.  1 10.  Ala.  387. 

A  gratuitous  transferrer  to  trustees  1.  "A  shareholder   in  this  country 

whose  names  he  does  not  know,  who  means  the  same  thing  as  a  stockholder, 

pays  the  expenses  of  the  transfer,  the  and  the  terms  are  used  interchangea- 

purpose  of  which  is  indefinite,  is  still  bly  to  indicate  one  who  owns  stock  in 

a  stockholder  within  the  meaning  of  a  a  corporation  and  has  been  accepted 

statute  authorizing  service  of  process  as  a  stockholder  by  the  corporation." 

on  such.    Colorado  Iron  Works  v.  Si-  Cook  on  Stock  and  Stockholders  (2d 

erra  Grande  Min.  Co.  (Colo.  1890),  32  ed.),  ^  4. 

Am.  &  Eng.  Corp.  Cas.  201.  2.  See  English  joint  stock  company 

One  who  accepts  and  retains  a  certifi-  cases,  and  text-books  on  Company  Law 

cate  after  paying  face  value  therefor,  passim, 

cannot  be  heard  to  say  that  he  intended  8.  "  Corporators  exist  before  stock- 

the  payment  as  a  gift  to  the  company,  holders,  and  do  not  exist  without  them, 

but  will  be  held  as  a  subscriber.     Mc-  When  stockholders  come  in,  corpora* 

Dowall  V.  Sheehan  (N.  Y.  1891),  36  tors  cease  to   be."     Danforth,  J.,   in 

Am.  &  Eng.  Corp.  Cas.  137.  Chase  z).  Lord,  77  N.  Y.  11 ;  6  Abb.  N. 

Here  Pledgees  Are  Not  Stockholders. —  Cas.  ( N .  Y . )  2  58. 

"  If  the   shares  of  stock  are  merely  Under  the  Illinois  statute  of  1861,  to 

pledged  by  the  assignment  of  the  cer-  regulate   the  liabilities  of  the  stock- 

tificates,  the  holders  would  not  be  en-  holders,    the    words    "trustees'*  and 

titled  to  the  rights,  nor  subject  to  the  '*  corporators  '*  mean  also  stockholders, 

liabilities  of  the  owners  of  the  shares;  Shufeldt  v.  Carver,  8  111.  App.  545. 

they  could  only  become  owners  by  a  4.  The  terms  "  member "  and  **  cor- 

sale  and  purchase  of  the  stock  pledged  porator"  are  each  broader  in  meaning 

on  failure  of  the  pledgee  to  pay  the  than   stockholder,  and  apply,  as   the 

debt."     Nelson,  J.,  in  Becher  z>.  Wells  latter  does,  not  to  persons  belonging 

Flouring    Mill   Co.,    i    McCrary   (U.  to  non-trading  corporations,  or  those 

S.)  62.  without    capital    stock.    The    use    of 

"  Where  a  person  is  merely  in  pos-  these  terms  interchangeably  is  a  sur- 

session  of  bank  stock  as  collateral  se-  vival  of  the  time  when  corporations 

curity,  and  does  not  participate  in  the  were  mere  associations  without  fixed 

meetings  of  the  stockholders,  and  is  shares,  and  definite  liability  of  mem- 

not  recognized  by  the  stockholders  as  bers.     See  i  Lindley  on  Partnership, 

a  member,  he  is  not  such  a  part  of  the  p.  6,  et  seq. 

corporation   as  to  be   bound  to   have  S.  "  Subscriber "  means  one  who  has 

knowledge  of  the  facts  in  possession  of  stipulated  to  pay,  not  one  who   has 

the  corporation,  or  its  officers  as  oflS-  paid.    Thames  Tunnel  Co.  v.   Shel- 

cials  of  such  corporation."     Horton  C.  don,  9  D.  &  R.  278;  6  B.  &  C.  341. 

J.,  in  Baker  v.  Woolston,  27  Kan.  185.  A  statute  making  "stockholders  and 

See  also  Merchants'  Bank  f.  Cook,  4  members"  liable  for  employes' services, 

Pick.  (Mass.)  405;  Baldwin  r.Canfield,  does    not    include    mere  subscribers. 

36  Minn.  43;   Ex  parte  Willcocks,  7  Wheeler  v.  Thayer,  121  Ind.  64. 

Cow.  (N.  Y.)  402  ;  McHenry  v,  Jewett,  An  averment  that  defendant  "sub- 

36  Hun  (N.  Y.)  453;  Butterworth  v,  scribed,"  is   not  sufficient  where  the 

Kennedy,  5  Bos w.  (N.  Y.)  143;  Prouty  statute   provides   for  an   action    only 

f .*  Prouty,  etc..  Shoe  Co.  (Pa.  1893),  against    a    "shareholder."      Wolver- 

25  Atl.   Rep.   TOO! ;    Columbia    Bank  hampton,  etc.,  Co.  v.  Hawkesford,  6 

V.  Rogers,  10  Pa.  Co.  Ct  61 ;  McDan-  C.  B.,  N.  S.  336;  95  £.  C.  L.  336^ 

iels  V,  Flower  Brook  Mfg.    Co.,    23  A  subscriber  is  a  locus  penitentim 

Vt  374.  holder.     The  association  has  a  right 

But  a  pledgee  to  whom  shares  have  to  file  its  articles  and  be  to  withdraw. 
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2.  Evidence  and  Criteria  of   Membership. — The   books   of   the 

corporation    are   prima    facie  evidence    of     its    membership,* 

but  they  are  not  conclusive.*  As  authentications  of  member- 
ship certificates  of  stock  are  usual  and  proper,^  but  not  essen- 

Garrett  v.  Dillsburg,  etc.,  R.  Co.,  78  But  such  books  have  been  held  in- 

Pa.  St.  465.  admissible  in  an  action  by  a  corporate 

One  who  gives  a  promissory  note  creditor  against  a  stockholder,  on  the 
for  a  certain  number  of  shares  and  ground  that  corporate  books  pur- 
takes  a  receipt  from  a  corporation  of-  porting  to  contain  subscriptions  were 
ficer,  stating  that  the  note  when  paid  not  per  se  evidence  thereof.  Mudgett 
will  be  in  full  for  such  shares,  does  not  v.  Horrell,  3^  Cal.  25. 
become  a  stockholder  until  the  note  When  books  have  been  lost,  a  certi- 
matures  and  the  certificate  is  issued ;  fied  copy  of  the  recorded  list  of  stock- 
and  such  party  will  not  be  liable  un-  holders  is  prima  facie  evidence  as  to 
der  the  New  I'ork  Act  of  1848  for  the  ownership  of  the  stock.  Cleve- 
corporate  debts  contracted  before  he  land  v,  Burnham.  64  Wis.  347 ;  10  Am. 
became  a  stockholder.  Tracy  v.  Yates,  &  Eng.  Corp.  Cas.  221. 
18  Barb.  (N.  Y.)  152.  A  paper  containing  none  of  the  es- 

In    Eng-land  the    terms   "  owners,"  sentials  required  by  the  act  of  incor- 

*' proprietors,*'  and   "subscribers**  are  poration,  though  styled  a  register  of 

sometimes  used  indiscriminately.     See  shareholders,  is   not   a   sufficient  evi- 

West  London  R.  Co.  v.  Bernard,  L.  dence  of  membership.    Wolverhamp- 

R.,  3  Q^  B.  873.  ton,   etc.,  Co.  v,  Hawksford,  7  C.  B., 

1.'  Corporate  Books  Prima  Faole  Evl-  N.  S.  795 ;  97  E.  C.  L.  795.  But  the 
dence. — Semple  r.  Glenn,  91  Ala.  245;  register  may  be  evidence,  though  not 
34  Am.  St.  Rep.  894;  Howard  r.  Glenn,  authenticated.  Cornwall,  etc.,  Min. 
85  Ga.  238;  21  Am.  St.  Rep.  156;  Co.  v.  Bennett,  5  H.  &  N.  432.  And  a 
Coffin  f.  Collins,  17  Me.  440;  Penob-  requirement  that  the  register  be  sealed 
scot  R.  Co.  r.  Dummer,  40  Me.  172;  within  a  certain  time  is  directory 
63  Am.  Dec.  654;  Whitman  v.  Granite  merely;  without  such  sealing  a  sub- 
Church,  24  Me.  236;  Downing  v,  scriber  may  be  held  liable  for  calls. 
Potts,  23  N.  J.  L.  66;  Lewis  v.  Glenn,  Wolverhampton,  etc.,  Co.  v.   Hawks- 

84  Va.  947;  Vanderwerken   v.  Glenn,  ford,  11  C.  B.,  N.  S.  456;  103  E.  C.  L. 

85  Va.  9;  In  re  St.  Lawrence  Steam-  456.  Where  the  company  is  required 
boat  Co.,  44  N.  J.  L.  529;  i  Am.  &  to  keep  two  registers  which  are  to  be 
Eng.  Corp.  Cas.  359;  Hamilton,  etc.,  prima  facie  evidence  of  membership. 
Plank  R.  Co.  xk  Rice,  7  Barb.  (N.  Y.)  production  of  both  is  necessary, 
157;  Hoaglan^  v.  Bell,  36  Barb.  (N.  though  either  contains  the  list  of 
Y.)  57;  McHose  z\  Wheeler,  45  Pa.  members;  but  where  the  defendant  is 
St.  32 ;  Bank  of  Commerce's  Appeal,  properly  registered,  it  is  no  objection 
73  Pa.  St.  59;  Glenn  v.  Orr,  96  N.  Car.  to  the  sufficiency  of  the  evidence  that 
413;  Haynes  v.  Brown,  36  N.  H.  545;  other  members  are  not.  London,  etc., 
Pittsburgh,  etc.,  R.  Co.  v.  Applegate,  R.  Co.  v.  Fairclough,  3  M.  &  G.  674. 
21  W.  Va.  172;  Glenn   r.  McAllister,  2.  Mudgett   r.  Horrell,   33   Cal.  25; 

46  Fed.  Rep.  883;  Glenn  v,  Liggett,  Chaffini'.  Cummings,37  Me.  76;  Brew- 

47  Fed.  Rep.  472;  Turnbull  z\  Payson,  er's  F.  Ins.  Co.  v.  Burger,  10  Hun  (N. 
95  U.  S.  418;  Rockville  Turnpike,  etc.,  Y.)  56;  Stephens  v.  Follett,  43  Fed. 
Co.  V,  VanNess,  2  Cranch  (C.  C.)  Rep.  842 ;  31  Am.  &  Eng.  Corp.  Cas. 
449;  Stephens  t/.  Follett,  43  Fed.  Rep.  466;  Waterford,  etc.,  R.  Co.  r.  Pid- 
842;  31   Am.  &  Eng.  Corp.  Cas.  466;  cock,  8  Exch.  279. 

Taylor  v.  Hughes,  2  Jones  &  L.  (Ir.  Under  the  New  Tork  statute  the 
Ch.)  55.  court  is  warranted  ingoing  behind  the 
In  Rhode  Island^  a  book  purporting  entries  in  the  transfer  book  to  deter- 
to  be  the  record  book  of  the  company,  mine  membership.  Strong  v.  Smith, 
containing  entries  authenticated  in  15  Hun  (N.  Y.)  222. 
part  by  the  secretary's  signature  and  8.  Society  Generdle  v.  Walker,  L. 
in  part  identified  by  the  bookkeeper  R.,  xx  App.  Cas.  20.  A  certificate  is- 
who  copied  them,  is  admissible.  Cong-  sued  in  the  ordinary  form,  but  con- 
don  V.  Winsor,  17  R.  I.  236;  36  Am.  fit  taining  a  promise  of  the  corporation  to 
Eng.  Corp.  Cas.  199.  pay  interest  thereon  until  the  happen - 
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tial.*     The  relation  of  the  stockholder  may  be  proved  by  parol,* 

and  slight  evidence  thereof  will  be  accepted.*  The  admissions 
of  a  stockholder  as  to  the  number  of  shares  held  by  him  are  com- 
petent,* and  in  the  absence  of  the  stock  book  the  treasurer  may 
testify  as  to  certificates  issued  by  him.* 

8.  Status  and  Inter-relations. — The  stockholders  of  a  corporation 

do  not  stand  in  the  relation  of  co-partners,®  nor  of  tenants  in 

ing  of  a  specified  event,  constitutes  the  documentarj  evidence  being  accounted 

person  to  whom  it  is   issued   a   stock-  for,  parol  evidence  that  the  defendant 

holder.    McLaughlin  v.  Detroit,  etc.,  was  present  at  the  organization  of  the 

R.  Co  ,  8  Mich.  lOO.  corporation,  was   elected,  and  acted  as 

1.  Certificates  Not  Esientlal. — Mitch-  president,  was  competent  evidence  of 

ell  7'.   Beckman,  64  Cal.  117;    i    Am.  his  being  a  stockholder.  ^ 

&    Eng.   Corp.   Cas.    49;    Fulgam   v.  8.  Upton  v.  Burnham,3  Biss.  (U.  S.) 

Macon,  etc.,  R.  Co.,  44  Ga.  597;  Cor-  431. 

with  t'.  Culver,  69  111.  502;  Dows  r.  4.  Congdon  r.  Winsor,  17  R.  I.  236; 
Naper,  91  111-44;  H^ln™  ^'-  Swiggett,  12  36  Am.  &  Eng.  Corp.  Cas.  199. 
Ind.  194;  Beckett  v.  Huston,  32  Ind.  S.  Congdon  v.  Winsor,  17  R.  I.  236; 
394:  First  Nat.  Bank  t;.  Gifrord.  47  Iowa  36  Am.  &  Eng.  Corp.  Cas.  199. 
575;  Baker  v,  Woolston,  27  Kan.  185;  6.  Cook  on  Stock  and  Stockholders 
Agricultural  Bank  v.  Burr,  24  Me.  256;  (2d  ed.),  §  4 ;  Mickles  v,  Rochester  City 
Agricultural  Bank  v.  Wilson,  24  Me.  Bank,  11  Paige  (N.  Y.)  118;  42  Am. 
273;  Chaffin  7'.  Cummings,  37  Me.  76;  Dec.  103;  Baker  r.  Backus,  32  111.  79 
Chester  Glass  Co.  v,  Dewey,  16  Mass.  (holding  that  their  liability  is  several, 
94;  8  Am.  Dec.  128;  Ellis  v,  Essex  contingent,  and  does  not  extend  to  all 
Merrimac  Bridge,  2  Pick.  (Mass.)  243;  matters);  Coburn  x\  Wheelock.  34  N. 
Boston,  etc.,  R.  Co.  v.  Pearson,  128  Y.  440;  Verplanck  v.  Mercantile  Ins. 
Mass.  445;  Minneapolis  Harvester  Co.,  i  Edw.  Ch.  (N.  Y.)  84. 
Works  V.  Libby,  24  Minn.  327  ;  Chou-  Subscription  by  stockholders  does 
teau  Spring  Co.  r.  Harris,  20  Mo.  382 ;  not  contemplate  the  conduct  of  the 
ShaeflFer  :■.  Missouri  Home  Ins.  Co.,  46  business  as  a  partnership,  nor  author- 
Mo.  248;  New  Hampshire  Cent  R.  ize  trustees  to  contract  debts  or  make 
Co.  7'.  Johnson,  30  N.  H.  -^90;  64  Am.  advances  on  the  credit  of  the  stock- 
Dec.  300;  Wheeler  v.  Walker,  45  N.  holders.  Shibleyr.  Angle, 37  N.Y.  626. 
H.  355:  In  re  St.  Lawrence  Steam-  But  payment  by  subscribers  before 
boat  Co..  44  N.  J.  L.  529;  1  Am.  &  they  were  obliged,  under  a  resolution 
Eng.  Corp.  Cas.  359;  Dennis  t*.  Ken-  promising  them  proportionate  divi- 
nedy.  19  Barb.  (N.  Y.)  517;  Strong  v,  dends  on  anticipated  payments,  is  not 
Smith,  ii>  Hun  (N.  Y.)  222;  Buffalo,  a  loan  to  the  corporation,  but  consti- 
etc,  R.  Co.  r.  Dudley,    14  N.   Y.336;  tutes    a    partnership    agreement,   the 

Johnson  v.  Albany,  etc.,  R.  Co.,  40  consideration  being  the  sharing  in  the 
low.  Pr.  (N.  Y.)  193;  Thorp  v.  Wood-  profits,  and  not  interest;  such  sub- 
hull,  I  Sandf.  Ch.  (N.  Y.)  411 ;  Down-  scribers  are  liable  for  losses  to  the  ex- 
er  V.  Zanesville  Bank,  Wright  (Ohio)  tent  of  the  payment,  even  in  the  face 
477  ;  Com.  t'.  Woodward,  4  Phila.  (Pa.)  of  an  express  stipulation.  Purton  v, 
124;  Galveston  City  Co.  v.  Sibley,  56  New  Orleans,  etc.,  R.  Co.,  3  La.  Ann.  19. 
Tex.  269 ;  TurnbuU  v.  Payson,  95  (j.  S.  An  agreement  under  which  a  joint 
418;  Hawley  v,  Upton,  102  U.  S.  31^;  stock  association  was  formed  for  min- 
Cecil  Nat.  Bank  v.  Watsontown  Bank,  ing  coal,  provided  that  two  stockhold- 
105  U.  S.  214;  Farrart'.  Walker,  3  Dill,  ers  should  receive  from  the  profits  of 
(U.  S.)  506,  note;  Upton  v.  Burn  ham,  the  first  coal  sent  to  market,  $810  of 
3  Biss.  (U.  S.)  431 ;  Becher  v.  Wells  the  company's  money,  as  compensa- 
Flouring  Mill  Co.,  i  McCrary  (U.  S.)  tion  for  excess  in  the  value  of  the 
62.  Certificates  are  only  secondary  land  contributed  by  them,  over  that 
evidence  of  membership.  Bank  of  given  by  others.  Before  any  profits 
Commerce's  Appeal,  73  Pa.  St.  59.  were  realized  all  the  lands  were  sold. 
2.  Chafiin  v.  Cummings,  37  Me.  76.  It  was  held  that  the  two  were  entitled 
In  Haynes  v.  Brown,  36  N.  H.  545,  it  to  their  $8x0,  but  that  the  other  stock- 
was  held  that  the  absence  of  the  proper  holders  were  not  individually  liable^ 
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common  of  the  corporate  property.^  They  occupy,  however,  a 
quasi  trust  relation  which  courts  of  equity  will  interfere  to  pre- 
serve.  Thus,  a  majority  will  be  restrained  from  oppressing  a 
minority.* 

The  stockholders  are  not  co-sureties  for,*  nor  creditors  of,*  the 
corporation,  nor  does  a  fiduciary  relation  subsist  between  them.^ 
But  as  between  the  directors  and  the  stockholders,  the  relation  of 
trustee  and  cestui  que  trust  exists.®  This  doctrine,  however,  has 
reference  only  to  the  acts  of  the  directors  in  connection  with  the 

unless   they  had  received  either  pro-  the  bank,  does  not  operate  in  favor  of 

ceeds  or  profits.     Bainbridge  r.  Geh-  stockholders,  but    indicates    rather  a 

ring,  3  W.  Va.  240.  legislative  intent  to  exclude  them  and 

1.  Mickles  r.  Rochester  City  Bank,  leave  them  to  their  fate  at  common 
II  Paige  (N.  Y.)  118;  42  Am.  Dec.  law.  Coulter  r.  Robertson,  24  Misa. 
103.     But  until  the  issue  of  certificates,  278;  57  Am.  Dec.  168. 

members  own  the  stock  in   common  5.  Karnes  v.  Rochester,  etc.,  R.  Co., 

and  are  jointly  and  severally  liable  for  4  Abb.  Pr.  N.  S.  (N.  Y.)  107;  Gillett 

the  corporate  debts.     Hawes  v,  Anglo  i'.  Bowen,  23  Fed.  Rep.  635. 

Saxon  Petroleum  Co.,  iii   Mass.  200.  In     Verplanck    zk    Mercantile    Ins. 

2.  In  re  Importer's,  etc.,  Exchange,  Co.,  i  Edw.  Ch.  (N.  Y.)  84,  McCoun, 
2  N.  Y.  Supp.  257;  Ervin  v,  Oregon  Vice  -  Chancellor,  said:  "The  latter 
R.,  etc.,  Co.,  20  Fed.  Rep.  577;  and  see  (referring  to  the  corporation)  is  merely 
infra^  this  title,  Rights^  Powers  and  a  creature  of  the  law;  a  political, 
Prerofratives.  not   a   natural   bodj-,  made  up  of  the 

8.  Mokelumne  Hill  Canal,  etc.,  Co.  compact   entered  into    by   the'  stock- 

V.   Woodbury,    14  Cal.   265 ;    73   Am.  holders,  each  of  whom  becomes  a  cor- 

Dec.  658;  Young   r\   Rosenbaum,  39  porator,  identified   with,  and   forming 

Cal.  64(3;  Davidson  V.  Rankin,  34  Cal.  a   constituent  part    of,   the  corporate 

503.      But    stockholders  who    give  a  body.     And,  therefore,  when  we  speak 

note  for  money  loaned  to  the  corpora-  of  stockholders  and  the  incorporated 

tion,  are  co-sureties  for  it  as  between  company  of  which  they  are  the  com- 

themselves;  payment   bv  one  entitles  ponents,  we  refer  to  one  and  the  same 

him  to  contribution  from  the  others,  collection  of  persons.     How,  then,  can 

and  their  liability  is  not   to  be  mea-  the  relation  of  trustee  and  cestui  que 

sured  by  the  amount  of  stock  owned  trust  exist,  for  such  a  relation  requires 

by  them.     Coburn  7".  Wheelock,  34  N.  separate  and  distinct  persons,  or  sepa- 

Y.  440.     So  where  directors  are  mak-  rate  and  distinct  bodies  to  constitute  it" 

ers,     whether     payment     by    one     is  6.  Williams  t'.  Page,  24  Beav.   661; 

compulsory  or  voluntary.     Slaymaker  Benson  v.  Heather n,  1  Y.  &  Coll.  326; 

V.  Gundacker,  10  S.  &  R.  (Pa.)  75.  Robinson   v.   Smith,  3  Paige  (N.  Y.) 

An  agreement  between  stockholders  222;  24  Am.  Dec.  212;  Koehler  w. 
that  notes  should  be  made  and  in-  Black  River  Falls  Iron  Co.,  2  Black 
dorsed  by  one  or  more  of  them  from  (U.  S.)  715;  Taylor  v.  Miami  Export- 
time  to  time,  and  that  each  should  ing  Co.,  5  Ohio  "162;  22  Am.  Dec.  785; 
bear  his  proportion  of  any  loss  incur-  Verplanck  v.  Mercantile  Ins.  Co.,  i 
red  thereby,  is  terminated  as  to  any  Edw.  Ch.  (N.  Y.)  84;  Cumberland 
stockholder  by  his  death,  and  his  per-  Coal,  etc.,  Co.  v.  Sherman,  30  Barb, 
sonal  representatives  are  not  liable.  (N.  Y.)  553;  Bedford  R.  Co.  z/.  Bow- 
Helmer  T'.  St.  John,8  Hun  (N.  Y.)  166.  ser,  48  Pa.   St   29;    Hodges    v.   New 

An  alternative  agreement  by  certain  England  Screw  Co.,  i   R.   I.  313;   53 

stockholders  to  pay  a  corporate  debt  Am.  Dec.  624;  Tippecanoe  County  v, 

makes  them  sureties  only,  and  does  not  LaFayette,  etc.,  R.   Co.,    ^o   Ind.  85; 

cancel  the  debt.     Home  Nat.  Bank  v.  Brink'erhoff  v.  Bostwick,  8^  N.  Y.  52: 

Waterman  (111.  1890),  29 N.E.  Rep.  503.  Chetlain   r.  Republic  L.  Ins.  Co.,  86 

4.  Verplanck  v.  Mercantile  Ins.  Co.,  111.  220. 

1  Edw.  Ch.  (N.  Y.)  84.  "The  directors,"  observed  Romillj, 

A  preaerration,  therefore,  by  legis-  M.  R.,  in  York,  etc.,  R.  Co.  t?.  Hud- 

lation,  of    the    assets  of  a  dissolved  son,  19  Eng.  L.  &  Eq.  365;  16  BeaT, 

iMDik  for  the  benefit  oi  the  creditors  of  485,  "  are  persons  selected  to 
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property  held  by  the  corporation   itself,  and   to  their  manage- 
ment  of  its  general  afifairs.^ 

the  business  of  the  company  for   the  The    directors,    not    the    corporate 

benefit  of  the  shareholders.     It  is  an  body,  are  the  trustees,  and  should  be 

office  of  trust  -which,  if  they   under-  parties  to  an  action  for  the  enforce- 

take,  it  is  their  duty  to  perform  fully  ment  of  the  trust.     Karnes  v.  Roches- 

and  entirely."  ter,  etc.,   R.   Co.,   4   Abb.    Pr.   N.    S. 

In   Great    Luxembourg    R.   Co.  v.  (N.  Y.)  107. 

Magnay,  35  Beav.  586,  the  Master  of  In  Ex  parte  Bennett,   18  Beav.  339^ 

Rolls  says:  *' He  (referring  to  the  di-  the  directors  permitted  a  class   of  dis- 

rector  of  a  joint  stock  company)  is  in  sentient    shareholders   in    an   embar- 

point  of   fact  not  merely   a   director,  rassed  company  to  transfer  their  shares 

but  also  fills  the  character  of  a  trustee  to  the  company,  under  a  power  in  the 

for  the  shareholders,  and  he  is,  in  re-  deed,  upon  payment  of  a  sum  of  money 

gard   to  all   matters    entered  into   in  which  it  was  arranged  should  be  paid 

their  behalf,  to  be  treated  as  an  agent,  to  one  of  the  directors  in  discharge  of 

Therefore,  there  attaches  to  a  director  a  debt  due  from  the  company.     It  was 

for  the  benefit  of  the  shareholders  all  held  that  the  transaction  was  void,  and 

the  liabilities  and  duties  which  attach  on  the   winding  up  of    the   company 

to  a  trustee  or  agent.     Accordingly,  if  that   the    dissentients    still    remained 

a  director  enter  into  a  contract  for  the  shareholders ;  the  relation   of  trustee 

company  he   may  not  personally  de-  and  cestui  que  trust  was  assumed  in 

rive  any  benefit  from  it."  the  case,  and  the  decision  was  put  upon 

In  Scott  V.  Depeyster,  i  Edw.  Ch.  the  ground  that  the  director  had  ob- 
(N.  Y.)  513.  it  is  said  that  persons  who  tained  an  undue  advantage  in  securing 
become  directors  or  managers  of  the  the  payment  of  his  debt  from  an  em- 
corporation  place  themselves  in  the  barrassed  company, 
situation  of  trustees,  and  the  relation  MandatarleB — Not  Tecbnical  Trustees, 
of  trustees  and  cestui  que  trust  is  — In  Spering's  Appeal,  71  Pa.  St.  11 ;  10 
thereby  created  between  them  and  the  Am.  Rep.  684,  it  was  held  that  direct- 
stockholders.  The  former  are  obliged  ors  as  to  the  stockholders  are  not  tech- 
to  take  the  same  care  and  use  the  same  nically  trustees,  but  mandataries,  and 
diligence  as  factors  and  agents.  They  are  bound  to  use  no  more  than  ordi- 
are  answerable  not  only  for  their  own  nary  skill  and  diligence.  See  also 
toud  and  gross  negligence,  but  also  Smith  v,  Hurd,  12  Met.  (Mass.)  371 ; 
for  all  faults  which  are  contrary  to  46  Am.  Dec.  690;  Allen  v.  Curtis,  26 
the  care  required  of  them.  Conn.  456. 

In  Bayliss  v.  Orne,  Freem.  ch.  (Miss.)  Bailees. — In  Gardiner  v.  Pollard,  la 
161,  the  trust  relation  is  asserted  and  Bosw.  (N.  Y.)  674,  the  court  by  Rob- 
applied  to  the  case  of  an  abuse  of  their  ertson,  J.,  said  :  *'  There  may  be  a  con- 
trust  by  the  directors,  or  waste  or  fidential  relation  subsisting  between  a 
misapplication  of  the  funds  of  the  stockholder  and  a  director  creating  a 
company.  certain  duty  by  the  latter  to   the   for- 

Holding  a  fiduciary  relation  the  di-  mer,  or  certain  rights  in  the  former 

rectors  cannot  be  permitted  to  acquire  which  gives  the  former  a  right  to  pre- 

interests     adverse    to    such    relation,  vent,  or  sue   for,    malfeasance   of   the 

European,   etc.,   R.   Co.    r.   Poor,   59  latter;  but  I   think   it  will  be   found 

Me.  377.  that   neither  'trustee'  nor  'agent'  ex- 

And  any  agreement  to  influence  the  presses  such  relation,  and   that  bailee 

action  of  the  directors  for  the  benefit  of  the  capital   of  the  corporation   to 

of  others,  and  to  the  prejudice  of  the  perform     specific     duties     therewith 

corporation,  cannot  be  upheld.     Bliss  comes  much  more  near  to  it." 

r.  Matteson,  45  N.  Y.  22.  1.  Accordingly  a  sale  of  stock  by  a 

If  the  directors  pay  over  the  funds  stockholder  to  a  director,  or  the  stock 

in  their  hands  or  in  the  treasury  to  an  itself,  is  not  so  far  connected  with,  or 

individual    upon    a    pretended    claim  the  subject  of,  the  trust  or  trust  rela- 

'  which  they  know,  or  must  be  presumed  tion,    which     is    admitted     to    exist, 

to  know,  16  wholly  unfounded  in  law,  as  to  subject  the  director  to,  or  give 

it  is  a  breach  of  trust  on   their  part,  the    seller  the   benefit  of,   the    prin- 

Butts  V.  Wood,  38  Barb.  (N.  Y.)  181 ;  ciple  or  equity  applicable  to  the  deal- 

affirmed  in  37  N.  Y.  317.  ings    and    contracts    by    parties    be- 
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II.  How  8T0CKH0I.DEB8  BEOOXE  SlTCH:  THE  CtoVTUACT  07  SUB8CBIP. 
TIOV. — Original  subscription  to  shares  of  stock  is  the  most  impor- 
tant, from  a  legal  standpoint,  of  the  methods  by  which  corporate 
membership  arises.*  The  contract  of  subscription  is  governed 
by  principles  which  obtain  generally  in  the  law  of  contracts.* 

1.  Form — a.  In  General. — No  particular  form  is  essential  to 
the  validity  of  the  contract  of  subscription  ;  any  form  by  which 
an  intent  to  effect  a  contract  of  membership  is  manifest  will  suf- 
fice,* and  even  without  a  formal  subscription,  or  where  it  is  irreg- 

tween  whom  there  is  a  trust  or  confi-  sity  of  opinion  may  have  been  for- 
dential  relation,  and  to  require  the  merly  entertained  upon  the  subject,  it 
purchaser  to  prove  not  only  that  he  is  well  settled  by  modern  decisions,  and 
paid  a  full  and  fair  price  for  the  stock,  the  rational  and  sound  rule  no  doubt 
but  also  that  he  disclosed  to  the  seller  is,  that  whenever  a  corporation  has 
every  fact  or  circumstance  known  to  the  power  to  make  a  contract,  and  is 
him  and  not  known  to  the  seller,  ma-  not  restricted  in  the  manner  of  so  do- 
terial  on  the  question  of  the  value  of  ing,  as  to  such  contract,  it  stands  on 
the  stock.  Carpenter  v.  Danforth,  52  the  same  footing  as  a  natural  person; 
Barb.  (N,  Y.)  581.  and  that  in  relation  thereto  it  may 
Where  the  president  of  a  railroad  adopt  any  of  the  modes  immediately 
company,  who  was  also  one  of  its  di-  calculated  to  accomplish  it  which  the 
rectors,  having  knowledge,  by  reason  individual  could." 
of  his  official  relation  to  the  company,  The  object  of  a  sabscrlptlon  in  filling 
that  the  true  value  of  the  stock  of  the  the  stock  book  of  a  corporation  is  to 
company  was  very  largely  in  excess  of  furnish  evidence  of  the  subscriber's 
its  nominal  market  value,  purchased  liability  to  pay  up  his  shares,  and  to 
at  much  less  than  its  real  worth,  the  identify  the  persons  who  have  be- 
stock  of  an  unofficial  stockholder  who  come  shareholders.  Lohman  xk  New 
was  ignorant  of  the  company's  iinan-  York,  etc.,  R.  Co.,  2  Sandf.  (N.  Y.)  39. 
cial  condition  and  of  facts  giving  an  8.  Fry  r.  Lexington,  etc.,  R.  Co.,  2 
extraordinary  value  to  the  stock,  with-  Mete.  (Ky.)  314;  Gill  v,  Kentucky, 
out  disclosing  to  the  seller  the  facts  etc.,  Min.  Co.,  7  Bush  (Ky.)  635;  Wel- 
and  circumstances  within  his  knowl-  lersburg,  etc.,  Road  Co.  t».  Young,  12 
edge  as  to  its  real  value,  it  was  held  Md.  476;  Oler  v,  Baltimore,  etc.,  R, 
that  the  relation  of  trustee  and  cestui  Co.,  41  Md.  583 ;  Lohman  v.  New 
que  trust  did  not  exist  between  the  York,  etc.,  R.  Co.,  2  Sandf.  (N.  Y.)  39. 
parties,  and  that  the  purchaser  was  not  Question  of  Intent. — "Whenever  an 
bound  to  communicate  to  the  seller  intent  to  become  a  subscriber  is  mani- 
his  knowledge  of  the  worth  of  the  fested,  the  courts  incline,  without  par- 
stock,  although  the  same  was  obtained  ticular  reference  to  formality,  to  hold 
by  virtue  of  his  official  relation  to  the  that  the  contract  of  subscription  sub- 
company.  Tippecanoe  County  v,  Rey-  sists.  It  is,  as  in  the  case  of  other  con- 
nolds.  44  Ind.  509.  tracts,  very  much  a  question  of  intent. 

1.  For  a  discussion  of  the  method  Formal  rules  are  for  the  most  part  dis- 
of  acquiring  membership  by  purchase  regarded.  And  in  general  a  contract 
of  shares,  see  Stock — Transfer^  vol.  of  subscription  may  be  made  in  any 
23,  p.  5S2.  w^ay  in  which  other  contracts  may  be 

2.  In  Blunt  v.  Walker,  11  Wis.  349;  made.  Any  agreement  by  which  a 
78  Am.  Dec.  709,  Dixon,  C.  J.,  speak-  person  shows  an  intention  to  become 
ing  for  the  court,  said:  "It  is  well  a  stockholder,  is  sufficient  to  bind  both 
established,  both  upon  natural  rea-  him  and  the  corporation."  Cook, 
son  and  legal  authority,  that  a  stock  Stock  and  Stockholders,  §  52. 
subscription  is  a  contract  between  the  Instances  of  Forms  Held  Valid. — The 
corporation  on  one  side  and  the  sub-  contract  may  be  in  form  of  a  promis- 
scriber  on  the  other ;  and  that  as  such,  sory  note.  Magee  v.  Badger,  30  Barb, 
courts  of  justice  will  enforce  it  for  or  (N.  Y.)  262.  The  signature  of  the 
against  either.  It  was  a  contract  subscriber  affixed  to  the  certificate  of 
which  this  company  was  fully  author-  incorporation  opposite  to  the  number 
ized  to  enter  into.     Whatever  diver-  of  shares  taken  is  sufficient.    Phoenix 
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Warehousing  Co.  v.  Badger,  6   Hun  agreed  to  take  upon  a  certain  contin- 

(N.Y.)2Q3.     Subscription  to  any  valid  gency,   which  book  at  the  time   had 

instrument   may  make    one   a   stock-  nothing  about  it  to  show  that  it  was 

holder;  the   instrument   need   not   be  to  contain  a  list  of  stock  subscribers, 

articles  of  association,  and  acceptance  could  not  be  construed  as  a  subscrip- 

of  a  stock  certificate  is  a  waiver  of  in-  tion  of  stock. 

formality.     Eastern    Plank  Road  Co.  A   contract  to   take  stock,  coupled 

V.  Vaughan,  20   Barb.  (N.   Y.)    155;  with  an  option  to  resell  to  the  corpo- 

Buffalo,  etc.,  R.  Co.  r.  Clark,  22  Hun  ration,   is   an   actual  subscription  and 

(N.  Y.)  359.     But  see  contra^  Bucher  not  a   mere  security  for  a  loan;   the 

V.  Dillsburg,  etc.,  R.   Co.,  76   Pa.  St.  option  being  a  right  secured   by  the 

306.     A  subscription  to  stock  of  a  cor-  contract  and  in  addition  to  the  abso- 

poration   incorporated  as  "  B.  &    R.  lute  title.     Melvin  w.  Lamar  Ins.  Co., 

Railroad,"  is  not  invalidated  by  stat-  80  111.  446;  22  Am.  Rep.  199. 

ing  the  name  as  the  '*  B.  &   R.  Horse  A  promise  to  pay  to  a  railroad  com- 

Railroad,"  nor  by  omitting  the  name  pany  upon  the  completion  of  a  certain 

entirely.     Oler  v,  Baltimore,  etc.,  R.  quantity  of  its  construction,  a  certain 

Co.,  41  Md.  583.    Where  a  statute  pre-  sum   in  exchange  for  a  certificate  of 

scribes  a  formula  for  subscriptions,  but  stock,  is  a  subscription  and  not  a  pur- 

the  form  used  omits  the  word  "  Presi-  chase.     Ottawa,  etc.,  R.  Co.  v.  Black, 

dent  "  prescribed,  it  may  nevertheless  79  111.  262  ;  Hays  v,  Ohio,  etc.,  R.  Co., 

be  binding  on  the  subscribers.      Ha-  61  111.  422. 

gerstown  R.  Co.  v,  Creeger,  5  Har.  &  A   transfer    of    subscriptions    to    a 

J.  (Md.)  122  ;  9  Am.  Dec.  495.     Where  company  by  one  authorized  so  to  do 

the  form  is  prescribed  in  the  charter  before  its  formation,  binds  subscribers 

and  there  is  a  further  provision  that  as  much  as  if  they  had  signed  articles 

the  company  should   have    common-  of  incorporation.   Eastern  Plank  Road 

law   corporation   powers,   stipulations  Co.  i^.  Vaughan,  20  Barb.  (N.  Y.)  155, 

under  this  head  added  to  the  prescribed  A  certificate  signed  by  individuals, 

form  and   not  inconsistent  therewith  stating    that    they     have     associated 

are  valid.     Fisher  v.  Evansville,  etc.,  themselves    according   to    statute    to 

R.  Co.,  7  Ind.  407.     Subscriptions  are  carry  on  the  business  of  banking,  and 

not  invalid  because  made  on  separate  which   complies  with  the    statute   in 

paper  in  lieu  of  the  books,  nor  because  other  respects,  and  declares  that  such 

the  company  is  not  yet  in  existence,  individuals  have  subscribed,  etc.,  is  a 

Eastern  Plank  Road  Co.  v.  Vaughan,  sufficient  subscription.    Cole  v,  Ryan, 

20   Barb.   (N.   Y.)    155.     A   subscrip-  52  Barb.  (N.  Y.)  168. 

tion     unexceptionable     in    other    re-  Stricter  Rule. — Some    of    the    deci- 

spects   is  valid,  although   made  on   a  sions  announce   a  stricter   rule  as  to 

separate  paper  instead  of  in  the  books  form ;   unless  the  subscription  is  at- 

provided    for    by  statute.      Woodruff  tached  to  articles   of  association  the 

V.  McDonald,  33   Ark.  97;  Brownlee  subscriber   is  not  bound.     Bucher  v, 

V,  Ohio,  etc.,  R.  Co.,  18  Ind.  68;  Ham-  Dillsburg,  etc.,  R.  Co.,  76  Pa.  St.  306. 

ilton,    etc..   Plank   Road  Co.  r.  Rice,  Where  the  statute  requires  subscrip- 

7  Barb.  (N.  Y.)  157;  Ashtabula,  etc.,  tions   to  a   railroad   company    to    be 

R.   Co.   V.   Smith,*  15    Ohio    St.    328.  made  **  in  the  manner  to  be  provided 

In   this  last  case   it  is  said  that  **  the  by   its   by-laws,"    subscriptions  made 

opening  of  subscription  books,  though  before  the  by-laws  are  adopted  create 

one,   is   not  the    exclusive    mode    in  no   rights   or  liabilities.      Carlisle  v, 

which   a   railroad  company  is  author-  Saginaw  Valley,  etc.,  R.  Co.,  27  Mich, 

ized  to  dispose  of  its  stock."    Compare  315. 

Charlotte,  etc.,  R.  Co.  v,  Blakely,  3  When  taken  by  those  authorized, 
Strobh.  (S.  Car.)  247.  but  in  a  manner  exceeding  the  author- 
In  Buffalo,  etc.,  R.  Co.,  v.  Giflford,  ity,  the  subscriber  cannot  enforce  rec- 
87  N.  Y.  294,  it  was  held  that  a  sub-  ognition  as  a  stockholder.  Farmers, 
scription  entered  in  a  pocket  memo-  etc.,  Bank  v.  Nelson,  12  Md.  35. 
randum  book  was  valid  and  binding.  A  provision  requiring  the  acknowl- 
But  in  McClelland  v,  Whiteley,  11  edgment  of  subscriptions  is  manda- 
Biss.  (U.  S.)  444,  it  was  held  that  en-  tory.  Coppage  v,  Hutton,  124  Ind. 
tering  one's   name    in    the    personal  401. 

memorandum  book  of  the  president  of  The  mere  entry  of  a  party's  name  on 

a  stock  company  with  the  amount  and  a  list  of  stockholders  by  one  who  was 

number  of    shares    which   he    orally  authorized  to  subscribe  for  such  partji 
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ular,  the  contract  may  be  inferred  from  acquiescence  and  accept- 
ance of  the  benefits  of  membership.*  But  the  subscription  must 
be  for  stock  which  the  corporation  owns  at  the  time*  A  pur- 
chase of  stock  from  a  bank  without  the  signing  of  any  contract  is 
not  a  subscription.*     Mere  informal  offers  or  promises  to  subscribe, 

pending  corporate  organization,  will  not  constitute  one  a  stock- 
holder, nor  support  a  note  given  for  shares  of  stock.*     On  the 

does  not  constitute  a  subscription,  pany  whose  promoters  are  engaged 
Granger's  Market  Co.  v.  Vinson,  6  in  securing  the  amount  of  stock  re- 
Oregon  173.  quired   beK)re   it  can    organize,  does 

1,  Boggsr.  01cott,40  lU.  303;  New-  not  constitute  the  promissor  a  mem- 
ell  T'.  Rock  River,  etc.,  Co.,  loi  lU.  t)cr  of  such  corporation,  and  is  with- 
j7;  Chaffin  v.  Cummings,  37  Me.  76;  out  a  sufficient  consideration  to  sup- 
Musgrave  v.  Morrison,  54  Md.   161 ;  port  it" 

Chester  Glass  Co.  t'.  Dewey,  16  Mass.  See  to  the  same  effect,  Angell  & 

94;  8  Am.  Dec.  128;  Boston,  etc  ,  R.  Ames  on  Corp.,  ch.  15  et  seq.;  Thomp- 

Co.  r.  WeUington,  113  Mass.  79;  Gris-  son  on   Liability  of    Stockholders,  ^ 

wold  f.  Seligman,  72  Mo.  no;  Haynes  105-110;  Valk   v.   Crandall,  i    Sandf. 

V,   Brown,  36   N.    II.    545;    Phoenix  Ch.  (N.  Y.)  179;  Tonica,  etc.,  R.  Co. 

Warehousing  Co.  r.    Badger,   67   N.  r.  Stein,  21  111.  96;  Chester  Glass  Co. 

Y.  294;  Wheeler  v.  Millar,  90  N.  Y.  f.  Dewey,  16  Mass.  94;  8   Am.   Dec 

353;    Hamilton,  etc.,  Plank  Koad  Co.  128;    Spear  r.    Crawford,   14    Wend. 

V,  Rice,  7  Barb.   (N.  Y.)   159;  Dorris  (N.  Y.)  20;  28  Am.  Dec.  513;   Selma, 

v.  French,  4  Hun  (N.  Y.)  292;  Palmer  etc.,  R.  Co.  r.  Tipton,  5  Ala.   787;   39 

v.  Lawrence,  3  Sandf.  (N.  Y.)    161;  Am.     Dec.   344;     Phillips    Limerick 

Philadelphia,   etc.,  R.  Co.  v,  Cowell,  Academy  v,  Davis»   11    Mass.   113;  6 

28  Pa.  St.  329;  Upton  r.  Tribilcock,  91  Am.   Dec.    162;     New   Bedford,  etc., 

U.  S.  45 ;  Sanger  t'.  Upton,  91  U.    S.  Turnpike    Corp.  v,   Adams,  8  Mass. 

56;  Clark  T^.  Farrington,  11  Wis.  306;  138,  5  Am.   Dec.  81;  Essex   Turnpike 

Ex  parte   Besley,  2   Mac.   &   G.  176;  Corp.  v.  Collins,  8   Mass.   292;  Lake 

Cheltenham,  etc.,  R.  Co.  r.  Daniel,  2  Ontario,  etc.,   R.  Co.  v.  Mason,  16  N, 

Qj^  B.  281 ;  42  E.  C.  L.  475 ;  West  Corn-  Y.  451 ;  Vreeland  xk  New  Jersey  Stone 

wall  R.  Co.  T^  Mowatt,  15  Qt^,  B.  521 ;  Co.,  29  N.  J.  Eq.  188;  Pittsburgh,  etc., 

69  E.  C.  L.   ^21;  Spackman  v.  Evans,  R.   Co.   r.   Gazzam,  32   Pa.    St.   340; 

L.  R.,  3  H.  L..  197 ;  Harrison  v.  Hea-  Thames  Tunnel   Co.  v,  Sheldon,  6   B. 

thorn,  6  M.  &  G.  81 ;  Ness  v.  Angas,  3  &  C.  341;  California   Sugar  Mfg.  Co. 

Exch.  305  ;  Ness  t'.  Armstrong,  4  Exch.  v.  Schafer,  57  Cal.  396;  Thrasher  r. 

21 ;  Moss  f.  Steam  Gondola  Co.,  17  C.  Pike  County  R.  Co.,  2^  111.  393 ;■  Day- 

B.  i8o;    Bailey   v.  Universal    Prov.  L.  ton,  etc.    Turnpike    to.   r.   Coy,    13 

Assoc,  I  C.  B.  N.  S.  557.  Ohio  St.  84;  Sterling  Coal  Road  Co., 

t.  Bates  V.  Great  Western  Tel.  Co.,  v.  Little,  14  Bush  (Kv.)  429;  Starrett 

134  111.  536.  t'.  Rockland   F.,  etc.,  ins.  Co.,  65  Me. 

S.  Columbia  Bank  t;.  Rogers,  10  Pa.  374;    Andover,  etc..  Turnpike  Corp. 

Co.  Ct.  Rep.  61.  Co.   V.  Hay,  7     Mass.     102;    Plank's 

4.  Fanning  v.  Hibernia  Ins,  Co.,  37  Tavern  Co.  v,  Burkhard,  87  Mich.  182; 
Ohio  St.  339;  41  Am.  Rep.  517,  where  Troy,  etc.,  R.  Co.  v.  Tibbits,  18  Barb, 
the  court,  per  Johnson,  J.,  says  :  '*  The  (N.Y.)  297;  Goff  r.  Winchester  Col- 
criterion  of  liability  is  whether  any  lege,  6  Bush  (Ky.)  443;  Troy,  etc.,  R. 
act  has  been  done  by  which  the  cor-  Co.  v.  Warren,  18  Barb.  (N.  Y.)  310; 
poration  is  compelled  to  recognize  the  Lake  Ontario  Shore  R.  Co.  v,  Curtiss, 
promissor  as  a  stockholder.  If  the  80  N.  Y.  219;  Strasburg  R.  Co.  v. 
corporation  was  not  bound,  by  what  Echternacht,  21  Pa.  St.  220;  60  Am. 
took  place,  to  recognize  Mrs.  Fanning  Dec.  49;  Charlotte,  etc.,  R.  Co.  r. 
as  a  stockholder,  neither  is  she  bound  Blakely,  3  Strobh.  (S.Car.)  245;  Stowe 
to  pay  for  stock.  A  careful  consider-  v.  Flagg,  72  111.  397. 
ation  of  the  statutes  authorizing  the  But  the  failure  to  incorporate  a 
formation  of  such  a  corporation,  as  mining  company  will  not  prevent  re- 
well  as  of  the  authorities  cited,  re-  covery  on  a  note  given  by  the  pro- 
quires  us  to  hold  that  a  mere  verbal  jectors  for  certain  mining  claims 
agreement  to  take  stock  in  a   com-  which  were  to  constitute  the  capital 
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Other  hand,  actual  subscriptions,  though  made  before  incorpora- 
tion, are  binding.^ 
b.  Statute  of  Frauds;  Writing  or  Parol. — Where  the 

stock    of     the    proposed      company,  agreements  of    this    nature    entered 

Smith  V.  Gillen,  52  Ark.  442.  into  before  the  organization  is  formed, 

In  Ontario^  parties  who  merely  sign  or  the  agent  constituted  to  receive  the 

a  purported  subscription  to  a  proposed  amounts   subscribed,  the  difficulty  is 

company,  but  are   not   named  in  the  to   ascertain   the    promisee  in   whose 

letters  patent,  nor  allotted  shares,  are  name  alone  suit  can  be  brought.     The 

not   liable.    In   re   London    Speaker  promise    of  each   subscriber   *to  and 

Printing  Co.,  16  Ont.  App.  508.  with    each    other'  is   not  a  contract 

A  subscription  conditioned  upon  the  capable  of  being  enforced,  or  intended 

acceptance  of  a  proposition  by  direct-  to  operate  literally  as  a  contract  to  be 

ors,  is  in  fact  but  the  basis  of  a  con-  enforced  between  each  subscriber  and 

tract,  and  when  drawn  up,  but  repu-  each  other  who  may  have  signed  pre- 

diated    by  the   subscriber    as    being  viously,  or  who  should  sign  afterwards, 

variant  from    the  proposition,  though  nor   between  each  subscriber  and   all 

the  latter  has  been  accepted,  is  invalid,  the  others   collectively  as   individuals. 

Oldtown,  etc.,   R.   Co.   v,   Veazie,  39  The  undertaking  is  inchoate  and   in- 

Me.  571.  complete  as  a  contract  until  the  con- 

A  legislature  cannot  provide  that  a  templated  organization  is  effected,  or 

promise  to  subscribe  shall  be  deemed  the  mutual  agent  constituted  to  repre- 

a  subscription  to  the  capital   stock  of  sent  the     association     or     individual 

a    particular    company.      Pittsburgh,  rights  in  accepting  and   acting  upon 

etc.,  R.  Co.  v.  Gazzam,  32  Pa.  St.  340.  the  propositions  offered  by  the  several 

1.  Selma,  etc.,  R.   Co.   v,  Tipton,  5  subscriptions.     When   thus   accepted, 

Ala.  787 ;  39  Am.  Dec.  344 ;  Maryville  the  promise  may  be  construed  to  have 

Electric  Light  Co.  x'.  Johnson   (Cal.  legal  effect  according  to  its   purpose 

1892),  36  Am.  &  Eng.  Corp.  Cas.  55;  and  intent,  and  the  practical  necessity 

NewAlbany,  etc.,  R.Co.r.  McCormick,  of  the  case;  to -wit,  as  a  contract  with 

10  Ind.  499;  West  v.  Crawford,  80  Cal.  the  common  representative  of  the  sev- 

19;  26  Am.  &  Eng.  Corp.  Cas.  185;  71  era!  associates." 

Am.  Dec.  337;  Instone  v.  Frankfort  Subscription  before  incorporation  is 
Bridge  Co.,  2  Bibb  (Ky.)  576;  5  Am.  binding,  though  the  subscriber  makes 
Dec.  638;  Waukon,  etc.,  R.  Co.  v.  Dwy-  no  cash  payment.  Lake  Ontario,  etc., 
er,  49  Iowa  121 ;  Wight  v.  Shelby  R.  R.  Co.  v.  Mason,  16  N.  Y.  451.  And 
Co.,  16  B.  Mon.  (Ky.)  4;  63  Am.  Dec.  though  all  proceedings  after  incor- 
522;  Penobscot  R.  Co.  v.  White,  41  poration  are  without  notice  to  him. 
Me.  512  ;  66  Am.  Dec.  257;  Thigpen  X'.  Burke  v.  Lechmere,  L.  R.,  6  Q^  B. 
Mississippi  Cent.  R.  Co.,  32  Miss.  347;  297.  And  he  is  liable  for  calls  even  if 
Hughes  V.  Antietam  Mfg.  Co.,  34  Md.  hesellsbeforeincorporation,  unless  the 
316;  International,  etc.,  Assoc,  r.  Walk-  purchaser  is  registered.  Midland,  etc^ 
er,  83  Mich.  386;  Spear  v,  Crawford,  R.  Co.  v.  Gordon,  16  M.  &  W.  804. 
14  Wend.  (N.  Y.)  20 ;  28  Am.  Dec.  513;  Members  of  a  partnership  formed  for 
Red  Wing  Hotel  Co.  v.  Friedrich,  26  the  purpose  of  incorporation  acquire 
Minn.  112;  Minneapolis  Threshing  no  undivided  interests  in  the  property 
Machine  Co.  v,  Davis,  40  Minn,  no ;  of  the  concern,  and  cannot  enforce  par- 
26  Am.  &  Eng.  Corp.  Cas.  6i ;  Burrall  tition ;  they  have  only  an  equitable 
V.  Bushwick  R.  Co.,  7^  N.  Y.  211;  right  to  stock  to  be  issued.  Marseilles 
Buffalo,  etc.,  R.  Co.  v.  Dudley,  14  N.  Land  Co.  v.  Aldrich,  83  111.  504. 
Y-  337  \  Milford,  etc..  Turnpike  Co.  v.  If  one  agrees,  before  incorporation. 
Brush,  10  Ohio  in;  36  Am.  Dec.  78;  to  take  certain  shares,  but  fails  to  com- 
Ashuelot  Boot,  etc.,  Co.  v.  Hoit.  56  N.  ply  with  the  terms,  he  cannot  sue  the 
H.  548;  East  Tennessee  R.  Co.  z\  corporation  after  organization  for  re- 
Gammon,  5  Sneed  (Tenn.)  567;  Mo-  fusal  to  deliver  shares  upon  his  tender 
bile,  etc.,  K.  Co.  v.  Yandal,  5  Sneed  of  payment,  though  his  name  has  been 
<Tenn.)  294;  Connecticut,  etc.,  R.  Co.  entered  as  a  subscriber,  and  he  is  re* 
V.  Bailey,  24  Vt.  465;  58  Am.  Dec.  quested  to  pay,  and  his  shares  are 
181.  issued  to  another  without  sale  for  non* 

In  Athol  Music  Hall  Co.  v.  Carey,  payment.    Perkins  r;.  Union  Button* 

116  Mass.  473,  Wells,  J.,  said:  "In  hole,  etc.,  Co.,  12  Allen  (Mass.)  273. 
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contract  of  subscription  is  to  be  performed  within  the  year,  it  is 
not  within  the  Statute  of  Frauds.*     On  the  question  whether  the 

contract  must  be  in  writing  or  may  be  by  parol  the  authorities 
are  not  harmonious.* 
c.  Subscriptions  Delivered  in  Escrow. — As  to  subscrip. 

tions  thus  delivered,  the  general  rule  applies  that  the  delivery,  to 
be  good  as  an  escrow,  should  be,  not  to  the  corporation  or  its 

1.  Bullock  V.  Falmouth,  etc.,  Road  vision  on  the  subject,  and  accordingly 
Co.,  85  Ky.  184;  Straughan  v.  Indian-  none  was  made.  The  question  pre- 
apolis,  etc.,  R.  Co.,  38  Ind.  185  ;  Miles  sented  by  the  case,  then,  is  whether,  in 
V.  Bough,  L.  R.,  3  Qj^  B.  845.  See  on  the  absence  of  any  provisions  as  to  the 
questions  of  the  statute.  Stock —  manner  in  which  such  contracts  shall 
Sttitute  of  Frauds  as  Pertaining-  to  be  entered  into,  either  in  the  charter 
Shares.  or  the  general  statutes  of  the  state,  a 

2.  In  Colfax  Hotel  Co.  v.  Lyon,  69  corporation  may  contract  by  parol  for 
Iowa683;  15  Am.  &Eng.Corp.Cas.555,  the  disposal  of  its  capital  stock.  In 
the  court  says  :  **It  is  said  by  Thomp-  our  opinion  it  may.  There  is  nothing 
son,  in  his  work  on  Liability  of  Stock-  in  the  nature  of  the  contract  which 
holders  (^  108),  that  parol  subscriptions  requires  it  to  be  in  writing.  For  the 
for  stock  are  not  valid,  and  that  con-  purpose  of  effecting  the  object  of  its 
tracts  of  that  character  can  be  proven  organization,  the  powers  of  the  cor- 
only  by  written  evidence.  The  follow-  poration,  unless  restricted  by  stat- 
ing cases  are  cited  in  support  of  the  ute,  are  as  broad  as  those  of  a  natural 
text :  Pittsburgh,  etc.,  R.  Co.  v.  Gaz-  person.  There  can  be  no  doubt  that, 
zam,  32  Pa.  St.  340;  Vreeland  v.  New  under  our  general  statute  governing 
Jersey  Stone  Co.,  29  N.  J.  Eq.  188;  the  organization  of  such  bodies,  they 
Thames  Tunnel  Co.  v.  Sheldon,  6  B.  &  may,  by  express  provision  of  their 
C.  341 ;  Brouwer  v.  Appleby,  i  Sandf.  articles  of  incorporation,  clothe  them- 
(N,  Y.)  170.  And  Fanning  v.  Hi-  selves  with  power  to  contract  in  that 
bernia  Ins.  Co.,  37  Ohio  St.  339;  41  manner,  or  they  might  provide  that 
Am.  Rep.  517,  is  cited  by  counsel  as  they  should  be  bound  only  when  the 
sustaining  the  same  doctrine.  It  is  to  contract  was  entered  into  in  writing, 
be  observed,  however,  that  the  holding  But  when  no  provision  or  limitation 
in  each  of  these  cases  is  based  very  on  the  subject  is  made,  and  the  object 
largely  upon  provisions  of  the  char-  is  one  concerning  which  they  have 
ters  of  the  corporations,  or  of  some  power  to  contract,  it  follows  neces- 
general  statute  governing  the  question,  sarily,  we  think,  that  they  may  contract 
It  is  not  claimed,  however,  that  there  in  either  manner,  as  may  be  deter- 
is  any  statute  of  this  state  which  re-  mined  by  the  incorporators  or  direct- 
quires  contracts  of  that  character  to  be  ors."  See  also  Phcenix  Warehousing 
in  writing,  and  we  think  there  is  no  Co.  v.  Badger,  67  N.  Y.  294;  Galveston 
provision  of  plaintiff's  articles  of  in-  Hotel  Co.  v.  Bolton,  46  Tex.  633; 
corporation  which  has  that  effect.  The  Fothergill's  Case,  L.  R..  8  Ch.  App.  270. 
provision  quoted  above,  which  is  the  Where  subscription  is  to  be  paid  by 
only  one  at  all  relating  to  the  subject,  an  interest  in  a  ferry,  requiring  a 
simply  recites  that  the  stock  has  all  transfer  not  only  of  the  franchise,  but 
been  subscribed,  and  is  payable  at  the  of  the  landings  appurtenant,  it  must  be 
call  of  the  directors, as  provided  in  the  in  writing;  but  a  renunciation  of  the 
subscription.  It  clearly  does  not  ere-  right  granted  by  statute,  to  make  such 
ate  any  limitation  on  the  power  of  the  subscription,  need  not  be  in  writing, 
corporation  to  contract  for  the  dis-  White  v,  Florence  Bridge  Co.,  4  Ala. 
posal  of  its  capital  stock.     When  the  464. 

articles  of  incorporation  were  adopted,  In  Cookney*s  Case.  3  De  G.  &  ].  170. 

it  was  not  contemplated  that  the  com-  it  is  held  that  one  who  makes  an  oral 

pany  would  ever  have  occasion  to  con-  statement  to  a  director  that  he   will 

tract  for  the  disposal  of  any  portion  of  subscribe  to  a  definite  amount  of  stock, 

its  stock.     The  stock  had  then  all  been  and  gives  his  check  for  a  part,  is  liable, 

subscribed  for,  and  there  was  appar-  It  is   said   in  Cook,  on    Stock   and 

ently  no  necessity  for  making  any  pro-  Stockholders,  §  52 :  **  There  have  been 
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agent,  but  to  a  third  person.^  Parol  evidence  is  admissible  to 
show  that  a  subscription  was  not  intended  to  be  binding  until  the 
performance  of  a  specified  condition.* 

d.  The  English  System. — The  system  prevailing  in  England 
by  which  the  contract  of  subscription  is  formed,  is  peculiar  and 
technical,^  and  many  of  the  cases  which  arise  under  it  are  wholly 
inapplicable  in  American  jurisdictions. 

2.  Consideration  and  Payment — a.  General  Doctrine. — The 
consideration  which  will  support  a  subscriber's  promise  is  esti- 
mated by  the  same  standards  which  determine  the  validity  of  a 
consideration  elsewhere.  It  may  be  his  right  to  receive  any 
valuable  thing  or  privilege,  or  the  fact  that,  for  his  benefit, 
another  has  incurred  a  disadvantage.  Thus,  the  consideration 
for  the  ordinary  subscription  has  been  variously  viewed  as  the 
mutual  promises  of  all  the  subscribers,*  or  of  company  and  sub- 
various  dicta  to  the  effect  that  a  sub-  Wight  v,  Shelby  R.  Co.,  16  B.  Mon. 
scription  cannot  be  entered  into  hy  (Ky.)  4;  63  Am.  Dec.  522. 
parol,  but  the  later  and  better  opinion  8.  The  Engllah  Syitem. — It  includes 
is  that  such  a  subscription  is  valid  and  a  written  application  for  a  definite 
binding."  See  also  cases  cited  supra^  number  of  shares,  acceptance  by  the 
this  title,  The  Contract  of  Suhscrip-  company,  notice  of  allotment,  and  al- 
tion — Form — In  General.  lotment  of  shares.     All  these  steps  ap- 

1.  In  Ottawa,  etc.,  R.  Co.  t.  Hall,  i  pear  to  be  essential.  Hebbs'  Case,  L. 
111.  App.  612,  a  delivery  to  a  director  R.,  4  £q.  9;  Adams'  Case,  L.  R.,  13 
was  held  good  as  an  escrow,  on  the  Eq.  474 ;  Pellatt's  Case,  L.  R.,  2  Ch. 
ground  that  the  director  did  not  occupy  527;  Rogers'  Case,  L.  R.,  3Ch.  637; 
such  a  position  in  the  service  of  the  Tucker's  Case,  20  W.  R.  89.  Compare 
corporation  as  to  prevent  him  from  Bloxam's  Case,  33  Beav.  529,  distin- 
holding  the  contract  of  subscription  as  guished  in  Pellatt's  Case,  L.  R.,  2  Ch. 
an  escrow,  it  appearing  that  he  was  a  527;  except  (under  the  Companies' Act 
mere  volunteer  having  no  authority  of  1862)  allotment.  /»  r^  London,  etc., 
from  the  company  to  receive  subscrip-  Coal  Co.,  5  Ch.  Div.  525  ;  Evans'  Case, 
tions,  and,  therefore,  should  not  be  L.  R.,  2  Ch.  427  ;  Sidney's  Case,  L.  R., 
treated  as  its  agent  in  the  premises,  13  Eq.  228;  Levick's  Case,  30  L.  J. 
but  rather  as  a  third  person.  Ch.  180 ;  Hall's  Case,  L.  R.,  5  Ch.  707, 

In  Cass  V.  Pittsburg,  etc.,  R.  Co.,  80  distinguishing  Snell's  Case,  L.  R.,  5 

Pa.  St.  31,   the   general  rule   that  de-  Ch.   22.     Application   for  shares  may 

livery  of  a  deed  as  an  escrow  cannot  be   withdrawn    and    repudiated.     Ex 

be   made  to  the   grantee  was   recog-  parte  Graham,  7  Jur.  N.   S.  9S1 ;  Ex 

nized,  but  the  delivery  to  an  agent  of  parte  Miles,  4  De  G.,  F.  &  J.  71 ;  Ex 

a  corporation  engaged  in  taking  sub-  parte    Wilson,  20   L.   T.,    N.   S.  962; 

scriptions   was  deemed  good  as  an  es-  Adams'  Case,  20  W.  R.  356;   Ritso's 

crow,  on  the  ground  that  the  subscrip-  Case,  4  Ch.  Div.  774;  Ex  parte  Pen- 

tion  was  not  absolute,  but  imposed  a  telow,  L.    R.,  4   Ch.    178;    Slattery's 

burden  on  the  company.  Case,  7    Irish     Eq.   245 ;    Maclagan's 

A   delivery  to  a  commissioner  of  a  Case,  51  L.  J.  Ch.  841 ;  Daily's  Case, 

corporation  appointed  to  receive  sub-  L.  R.,  5  Eq.  428 ;  and  the  withdrawal 

scriptions  has  been  held  bad  as  an  es-  may  be  oral.     Ex  parte  Wilson,  20  L. 

crow.     Wight  v.  Shelby  R.  Co.,  16  B.  T.,  N.  S.  962. 

Mon.  (Ky.)  4;  63   Am.  Dec.  522.     See  4.  Twin   Creek,   etc.,    Road   Co.   v, 

also   Madison,  etc.,  R.  Co.  t*.  Stevens,  Lancaster,  79  Ky.  552  ;  3  Am.  &  Eng. 

10  Ind.  I ;  Price  v,  Pittsburg,  etc.,  R.  Corp.   Cas.  58 ;   Eastern  Plank  Road 

Co.,  34  111.  36.  Co.  V.  Vaughan,  20  Barb.  (N.  Y.)  155; 

2.  Ottawa,  etc.,  R.  Co.  v.  Hall,  i  111.  Northern   R.  Co.  v.  Miller,  10  Barb. 
App.  612;  Tonica,  etc.,  R.  Co.  T^.  Stein,  (N.  Y.)  260;  Cole  v.  Ryan,  52  Barb. 
21  111.  96;  Bucher  t;.  Dillsburg,  etc.,  R.  (N.  Y.)    168;    Spear  v.  Crawford,  14 
Co.,  76  Pa.  St.  J06;  Cass  V.  Pittsburgh,  Wend.  (N.  Y.)  20;  28  Am.  Dec.  513. 
etc.,   R.  Co.,  80  Pa.  St.  31.     But  see  A  modification  of  this  doctrine  ap- 
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scriber,*  the  advantages  of  membership,*  or  of  the  interest  ac- 
quired by  the  subscriber  in  the  corporation,  and  the  right  to 
stock  and  dividends.*    Preliminary  proceedings  and  partial  execu- 

pears  in  Cottage  St.  M.  E.  Church  v.  ment  secures  that  advantage  to  the 
Kendall,  121  Mass.  528;  33  Am.  Rep.  subscriber,  on  the  organization  of  the 
236.  It  was  an  action  to  enforce  a  company,  the  objection  of  want  of  con- 
subscription  to  a  church  building  fund,  sideration  cannot  be  made  with  suc- 
The  building  was  erected,  but  the  trial  cess.*  Hamilton,  etc..  Plank  Road 
court  did  not  decide  the  question  Co.  v.  Rice,  7  Barb.  (N.  Y.)  157; 
whether  the  plaintiff  had  incurred  any  Stanton  v.  Wilson,  2  Hill  (N.  Y.)  153; 
liability  in  reliance  upon  the  promise  Barker  v.  Bncklin,  2  Den.  (N.  Y.)  45; 
sued  for,  and  the  court  held  that  43  Am.  Dec.  726;  Schenectady,  etc^ 
therefore  no  consideration  was  shown.  Plank  Road  Co.  v.  Thatcher,  11  N.  Y. 
Gray,  C.  J.,  in  delivering  the  opinion  102;  Barnes  v.  Perine.  12  N.  Y.  18. 
of  the  court,  said  :  *'  The  suggestion  If  the  contract  to  pay  for  and  take  the 
in  Pembroke  Church  r.  Stetson,  5  stock  was  a  valid  contract,  made  upon 
Pick.  (Mass.)  508,  substantially  re-  a  sufficient  consideration,  then  his  sub- 
peated  in  Ives  v.  Sterling,  6  Met.  scription  was  not  open  to  revocation. 
(Mass.)  316,  and  in  Watkins  v,  Eames,  Until  the  incorporation  of  the  company 
9  Cush.  (Mass.)  539,  that  *  it  is  a  suf-  was  perfected,  the  other  subscribers 
ficient  consideration  that  others  were  had  an  interest  in  its  execution  and 
led  to  subscribe  by  the  very  subscnp-  performance  of  which  they  could  not 
tion  of  the  defendant,'  was  in  each  be  deprived  by  the  act  of  the  defend- 
case  but  obiter  diciuniy  and  appears  ant ;  and  after  the  articles  were  filed 
to  us  to  be  inconsistent  with  ele-  and  recorded  in  the  secretary's  office, 
mentary  principles.  Similar  prom-  and  the  corporation  had  a  legal  exist- 
ises  of  third  persons  to  the  plaintiff  ence,  it  acquired  a  vested  interest  in 
may  be  a  consideration  for  agreements  the  defendant's  agreement."  See  also 
between  those  persons  and  the  defend-  Bullock  v,  Falmouth,  etc..  Road  Co., 
ant;  but  as  they  confer  no  benefit  85  Ky.  184;  Osborn  v.  Crosby,  63 
upon  the  defendant,  and  impose  no  N.  H.'  5S3;  Eastern  Plank  Road  Co. 
charge  or  obligation  upon  the  plaintiff,  r.  Vaughan,  20  Barb.  (N.  Y.)  155; 
they  constitute  no  legal  consideration  Stewart  v,  Hamilton  College,  2  Den. 
for  the  defendant's  promise  to  him."  (N.  Y.)    403;    Hamilton    College    v, 

1.  Maryville  Electric  Light  Co.  v.  Stewart,  i  N.  Y.  581;  Dutcher's  Mfg. 
Johnson  (Cal.  1892),  36  Am.  &  Eng.  Cotton  Co.  v.  Davis,  14  Johns.  (N. 
Corp  Cas.  55.  Y.)  238;  7  Am.  Dec.  459;   Whittlesey 

2.  In  Fort  Edward,  etc.,  Plank  Road  v.  Frantz,  74  N.  Y.  456. 

Co.  V.  Payne,  17  Barb.  (N.  Y.)  567,  8.  Selma,  etc.,  R.  Co.  v.  Tipton,  5 
the  court,  per  Hand,  J,  says :  "It  is  Ala.  787;  39  Am.  Dec.  344;  Smith 
well  settled  that  a  subscription  to  the  v.  Gillen,  52  Ark.  442 ;  Danbury, 
capital  stock  of  any  company,  from  etc.,  R.  Co.  v,  Wilson,  22  Conn.  435; 
the  membership  of  which  a  share-  Bish  v.  Bradford,  17  Ind.  490;  New 
holder  may  derive  pecuniary  advan-  Albany,  etc.,  R.  Co.  v.  Fields,  10  Ind. 
tage,  gives  to  the  subscriber  such  an  187;  Fry  r.  Lexington,  etc.,  R.  Co.,  a 
interest  as  will  support  a  promise  to  Mete.  (Ky.)  314;  St.  Paul,  etc.,  R.  Co. 
pay  for  the  shares.  Such  an  enter-  r.  Robbins,  23  Minn.  439;  Union  Turn- 
prise  is  a  combination  of  means  for  pike  Co.  v.  Jenkins,  i  Cai.  (N.Y.)  381; 
mutual  profit,  and  is  in  no  sense  a  gift  Goshen,  etc.,'  Turnpike  Road  r. 
or  promise  without  consideration."  Hurtin,  9  Johns.  (N.  Y.)  217;  6  Am. 
And  in  Lake  Ontario,  etc.,  R.  Co.  v.  Dec,  273;  East  Tennessee,  etc.,  R.  Co. 
Mason,  16  N.  Y.  463,  Judge  Brown  f.  Gammon,  5  S need  (Tenn.)  567. 
says:  "The  subscription  of  the  de-  In  Union  Turnpike  Co.  v." Jenkins, 
fe'ndant  to  the  articles  of  association  i  Cai.  (N.  Y.)  381,  the  subscription 
was,  in  effect,  a  contract  to  pay  for  was  as  follows :  "  We,  whose  names 
and  accept  the  twenty  shares  of  stock,  are  hereunto  subscribed,  do  for  our- 
*The  advantage  to  be  derived  from  selves  and  our  legal  representatives, 
being  a  member  of  such  a  company,  promise  to  pay  to  the  president,  direct- 
and  of  the  consequent  right  to  partici-  ors  and  company  of  the  Union  Tum- 
pate  in  the  pecuniary  dividends,  is  a  pike  Road,  the  sum  of  25  dollars  for 
positive  benefit ;  and  where  the  agree-  every  share  of  stock  in  said  company, 
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tion  of  the  corporate  design  ^  may  form  a  sufficient  considera- 
tion, and  likewise  the  selection  of  a  particular  route  for  a  plank 
road,*  or  other  concession  to  the  subscriber.*  The  consideration 
has  even  been  held  to  be  conclusively  implied  from  the  subscrip- 
tion itself,*  but  where  it  does  not  appear  that  the  corporation 
does,  or  becomes  bound  to  do,  anything,  there  is  no  showing  of 
consideration.^ 

set  opposite  to  our  respective  names,  thorize  us  to  denjr  the  justice  or  legal- 
in  such  manner  and  proportion,  and  at  ity  of  the  construction  which  he  chose 
such  time  and  place,  as  shall  be  de-  to  put  on  his  own  antecedent  engage- 
term  ined  by  the  said  president,  direct-  ment" 

ors  and  company."    And  the  court,  Ohio  Wesleyan  Female  College  v. 

per   Radcliif,    }.,  said:    ^'We   cannot  Higgins,  i6  Ohio  St. ao,  was  an  action 

discover    any   ground  on  which  this  upon  an  agreement  to  make  donations 

promise    ought    to   be  considered   as  to  a  certain   educational   corporation, 

void.    The  subscription  was  taken  by  Scott.  }.,   after  determining  that  the 

commissioners  who  were  authorized  to  subscription    was    one  authorized   by 

receive  it,  and  in  the  form  prescribed  law,  says :    "  It  was  evidently  intended 

by  the  act.     That  form  contains  an  ab-  by  the  maker  that  the  managing  oiii- 

solute   promise   to  pay  the  money  to  cers    of  the  corporation  should    rely 

the  president,  directors  and  company,  upon  it  as  a  part  of  the  means  and  re- 

On  the  one   side,  the   interest  of  the  sources  of  the  institution.     It  was  but 

company  in  selling  the  shares,  and  the  reasonable  that  they  should  rely  upon 

public  advantage  to  be  derived  from  the    solemn    pledge  thus  given,   and 

the  success  of  the  institution ;  and  on  incur  liabilities  upon  the  faith  of  iL 

the  other,  the  expected  profits  to  ac-  And  that  such  liabilities  were,  in   fact, 

crue  from   the  stock  were    sufficient  so    incurred    the    petition    distinctly 

considerations  to  uphold  the  promise,  avers.     By  accepting  this  subscription 

By  force  of  the  act  itself,  also,  it  must  or  written  promise  of  defendant's  tes- 

have  intended  that  it  should  be  obliga-  tator,  the  corporation  took  upon  itself 

tory,  for  else  the  formal  manner  in  the  obligations  of    a  trustee,  and  be- 

which   it  was  prescribed  to  be  taken  came  bound  faithfully  to  execute  the 

would  be  senseless  and  nugatory.    We  trust  by  applying  the  proceeds,  when 

cannot    imagine    that   a    contract    in  paid,  in  furtherance  of  the  objects  for 

terms  so  express  and  complete  should  which  the  corporation  had  become  in- 

be  designed  to  mean  nothing."  corporated.      All    these    facts,    when 

1.  In  Amherst  Academy  f.  Coles,  6  viewed  in  connection  with  the  provi- 

Pick.  (Mass.)  427,  which  was  an  action  sions  of  the  statute  to  which  reference 

of   assumpsit  on    a    promissory    note  has  been   made,  will   not  permit  the 

flven   for  a  subscription,   Parker,   C.  plaintiff's  action  to  be  defeated   by  an 

,  after    carefully   reviewing  the  au-  alleged  want  of  a  legal  or  valuable  con- 

thorities,  says  :    "  We  have  then  in  the  sideration." 

present  case  a  subscription  to  a  chari-  3.  R-hey  v,  Ebensburg  Plank  Road 

table  fund   made  after  the  incorpora-  Co.,   27   Pa.    St.    261.      But    compare 

tion  of  the  body  who  were  its  trustees,  Bish   v.  Bradford,  17  Ind.  490;  Miller 

and  more  than  a  year  after  that  a  prom-  r.  Wild  Cat,  etc.,  Road  Co.,  53  Ind. 

issory  note,  made  for  value  received,  64. 

payable  to  the  same  party,  referring  8.  Postponement  of  payment  of  part 

expressly  to  the  subscription  and  the  of  a  conditional   subscription,  which 

purposes  of  it  as  the  consideration  of  has  become  due  by  performance,  is  a 

the  note.    And  we  find  that  those  pnr-  sufficient  consideration,  for   uncondi- 

poset  are  in  process   of  execution,  the  tional  note  for  payment  of  the  whole 

funds  being  needed  for  and  applied  to  at  a  future  time,  and  before  the  resi- 

the    faithful    execution   of   the  trust,  due  would  have  been  due  by  the  orig- 

We  cannot  doubt  that  the  note  is  valid,  inal  terms  of  the  subscription.     Hen- 

and  that  the  defense   is  maintainable,  derson,  etc.,  R.  Co.  xk  Moss,  2   Duv. 

neither  in  law  nor  in  conscience.    The  (Ky.)  242. 

party  bound  admits   by  his  contract  4.  East    Tennessee,  etc.,    R.  Co.  v, 

the  consideration  to  be  good  and  valu-  Gammon,  5  Sneed  (Tenn.)  567. 

able,  and  he  has  shown  nothing  to  au-  0.  In  New  York,  etc.,  Min.  Co.  v. 
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L  What  May  be  Received  in  Payment — (i)  In  General. — 
Independent  of  statute,*  payment  for  stock  need  not  be  required 
in    cash  *   but  may  be   made   in   property,  labor  and   services, 

Martin,  13  Minn.  417,  the  court,  by  ch.  8,  ^  819,  subscriptions  to  mining; 
Wilson,  C.  J.,  said:  ^' It  is  true  that  corporations  may  be  paid  for  in  mines, 
the  changing  of  the  stock  from  the  Under  Maryland  Gen.  Laws  1888, 
hands  of  one  officer  or  servant  of  the  p.  30X,  payment  may  be  made  in  prop- 
company  into  the  hands  of  another,  or  erty  on  a'  subscription  at  a  valuation 
even  the  accepting  or  holding  of  the  agreed  upon  and  authorized  by  stock- 
defendant's   written    agreement,   may  holders. 

strictly  be  said  to  be  an  inconvenience  Under  the  Massachusetts  statute  a 
or  detriment  to  the  plaintiff — but  it  is  subscriber's  note  or  obligation  cannot 
not  in  the  eye  of  the  law  of  any  value,  be  accepted  for  stock;  property  may 
It  is  too  shadowy  a  consideration  to  be  accepted  only  when  the  president, 
support  a  contract.  But  let  it  be 'sup-  treasurer  and  a  majority  of  the  direct- 
posed  that  the  stock  was  owned  by  the  ors  sign  a  sworn  statement  that  the 
*  original  proprietors,'  and  not  by  the  property  at  a  fair  valuation  is  worth 
company,  and  we  will  inquire  whether  the  amount  named,  and  the  commis- 
in  that  view  the  complaint  states  facts  sioner  of  corporations  certifies  that  he 
sufficient  to  constitute  a  cause  of  ac-  believes  the  valuation  to  be  fair  and 
tion.    The  stockholders  do  not  appear  reasonable. 

to  have  done,  or  agreed  to  do  any«  Where  the  act  of  incorporation  re- 
thing,  so  far  as  the  complaint  shows;  quires  payment  in  cash,  cancellation 
they  did  not  deliver  or  agree  to  de-  of  a  debt  due  from  the  company  for 
liver  the  stock  to  the  trustees.  The  services  is  not  sufficient.  Cleland's 
allegation  in  the  complaint  of  per-  Case,  L.  R.,  14  Eq.  387.  Nor  is  a  re- 
formance  on  the  part  of  the  plaintiff,  ceipt  for  newspaper  advertising.  An- 
is  not  equivalent  to  an  allegation  that  dress'  Case,  8  Ch.  Div.  126;  Pagin  & 
they  performed,  nor  does  it  imply  per-  Gill's  Case,  6  Ch.  Div.  681.  Nor  a 
formance  on  their  part.  It  does  not  transfer  of  lands.  Appleyard's  Case, 
appear  that  they  would  be  under  any  49  L.  J.  Ch.  290;  White's  Case,  i3  Ch. 
obligation  to  deliver  to  the  defendants  Div.  511.  But  any  bona  fide  transac- 
the  stock  on  payment  therefor  to  the  tion  between  the  company  and  the 
plaintiff."  stockholder,  which,  in   an   action  for 

In  Parker  v.  Northern,  etc.,  R.  Co.,  calls,  would  support  a  plea  of  payment, 

33  Mich.  25,  the  court,  by  Campbell,  is  sufficient.     Spargo's  Case,  L.  R.,  8 

}.,  said:  "It  has  been  held  uniformly  Ch.  407.     So  amounts  credited  to  a  di- 

that  the  subscribers  were  only  bound  rector  in  consideration  of  his  surren- 

when  the   company   was   bound,  and  der    of    certain    benefits.      Ex   parte 

that   no  unilateral  subscription  could  Bentley,  L.  R.,  13  Ch.  850. 

be  upheld.     And  as  the  statute  did  not  2.  In  New  Haven  Nail  Co.  v.  Linden 

create  any  obligation  on  the  corpora-  Spring  Co.,  142  Mass.  349;  13  Am.  8c 

tion,  unless  upon  subscriptions   regu-  Eng.  Corp.  Cas.  71,  itissaid  :  ''That  in 

larly  made,  no  others  could  be  enforced  the  absence   of    fraud,  an   agreement 

unless  they  were  made  upon  some  ac-  may  ordinarily  be    made    by    which 

tual  consideration  or  agreement  bind-  stockholders   can   be  allow^ed  to   pay 

ing  the    company.      See    Carlisle  v.  for  their  shares  in  patents,  mines  or 

Saginaw  Valley,  etc.,  R.  Co.,  27  Mich,  other  property,  to  which  it  is  not  easy 

315;    Shurtz  T\   Schoolcraft,   etc.,   R.  to  assign  a  determinate  value,  appears 

Co.,  9  Mich.  269."  to  be  well  settled." 

1.  Payment — Statutory  ProTiaioiiB. —  "There  is  a  long  line  of  cases  sus- 

Under  the  statutes  of  Alabama^  ColO'  taining  the  validity  of  an  issue  of  stock 

rado^   Delaware^    Mickigany    Missis'  for  money's  worth  instead  of  money 

sippiy  New  Jersey^  and  Pennsylvania  itself.      So  well   established   has   this 

payment  for  stock   may  be   made  in  principle  of  law  become  that  the  few 

property.  cases  holding  to  the  contrary  can  no 

Under  Georgia  Code    1882,  §  1689,  longer  be  considered  good  law."  Cook, 

subscriptions  to  railroads  may  be  paid  Stock   &   Stockholders,  §    13,   note  4. 

in  property,  and  so  under /if</f ana  Rev.  See  also   Frenkel  r.   Hudson,  82  Ala. 

Stat.  1887,  ^  3901.  158;  60  Am.  Rep.  736;  19  Am.  &  Eng. 

Under  the  Nevada  Gen.  Stat  1885,  Corp.  Cas.  231 ;  Coffin  v.  Ransdell,  no 

794 


The  OoBtnet  of  Snbierlptioii.  STOCKHOLDERS.   Goniiderfttion  and  Payment, 

negotiable  paper,  or  by  way  of  satisfaction  of  debts  due  from  the 
corporation  to  the  subscriber.^ 

(2)  Property, — Property  which  the  corporation  is  authorized  to 
purchase,  or  the  ownership  of  which  promotes  the  objects  of  its 

organization  may  be  received.*  Thus,  a  plank  road  or  railroad 
company  may  accept  materials  for  use  in  the  construction  of  its 
line  ; '  and  corporations  empowered  to  purchase  land  may  take 

Ind.  417;   16  Am.  &  Eng.   Corp.  Cas.  8.  Haywood,  etc.,  Plank  Road  Co.  v, 

433;  Ashuelot  Boot,  etc.,  Co.  v.  Hoit,  Bryan,  6  Jones  (N.  Car.)   82;   Ohio, 

56  N.  H.  548;  Brant  v.  Ehlen,  59  Md.  etc.,  R.  Co.  v,  Cramer,  23  Ind.  490; 

I ;  Foreman  v.  Bigelow,4  Cliff.  (U.  S.)  Phillips    v.    Covington,   etc.,    Bridge 

^44;   East  New  York,  etc.,  R.  Co.  t'.  Co.,  3  Mete.  (Ky.)   219;  Van  Cott  f. 

Lighthall,  5  Abb.  Pr.  N.  S.  (N.  Y.)  Van  Brunt,  2   Abb.  N.   Cas.  (N.    Y.^ 

458 ;  36  How.  Pr.  (N.  Y.)  481 ;  Searight  283;  Philadelphia,  etc.,  R.  Co.  v.  Hick- 

V.  Payne,  6  Lea  (Tenn.)  283 ;  Steacy  man,  28  Pa.  St.  318 ;  Bedford  County 

T'.  Little  Rock,  etc.,  R.  Co.,  5  Dill.  (U.  v.    Nashville,    etc.,    R.  Co.,    14    Lea 

S.)  348 ;  Forbes  &  Judd's  Case,  L.  R.,  (Tenn.)  525 ;  Cincinnati,  etc.,  R.  Co. 

5  Ch.  270;   Ex  parte  Drummond,  L.  v,  Clarkson,  7  Ind.  595;  Peck  v.  Coal- 

R.,  4  Ch.  772  ;  Spargo's  Case,  L.  R.,  8  field  Coal  Co.,  11  111.  App.  88;  Brant 

Ch.  412 ;   Maynard's   Case,   L.   R.,  9  v.  Ehlen,  59  Md.  1 ;  Goodin  v.  Evans, 

Ch.6o.  18  Ohio  St.  150;  Jones*  Case,  L.  R.,  6 

Some  of  the  older  American  cases  Ch.  48;  Maynard's  Case,  23  W.  R.  119. 

incline  to   a  different  doctrine.     See  Compare   Brown    v,  Duluth,   etc.,  R. 

Neuse  River  Nav.  Co.  v.  Comm'rs,  7  Co.,  53  Fed.  Rep.  889. 

Tones  (N.  Car.)  275 ;  Henry  v.  Vermil-  In  Clark  v.  Farrington,  11  Wis.  306, 

lion,  etc.,  R.  Co.,  17  Ohio  187.  the  court  said:    "It  is   not   true,   as 

Specie  or  its  equivalent  only  can  be  seems  to  be  assumed,  that  the  great 

received  for  the  amount  required  down  primary   object   of  the  charter  is   to 

on  subscription.     Crocker  x'.^rane,  21  raise  an  amount  of  money  equal  to  the 

Wend.  (N.  Y.)  3ii ;  34  Am.  Dec.  228.  capital  stock.     The  primary  object  is 

And    an    equivalent    does   not  mean  to  build  and  equip  a  railroad.     Money 

property   of    equal  value,   where  the  is  necessaiy  as  a  means,  but  it  is  not 

incorporating  act  requires  the  stock  to  the  end.     And  we  can  see  no  objection 

be   paid  In    money.     People  v,  Troy  whatever  to  a  railroad  company  issu- 

House  Co.,  44  Barb.  (N.  Y.)  625.  ing  stock  and  taking  in  payment  ma- 

1.  See  infra,  the  following  subdivi-  terials,  or  labor,  or  land  necessary  for 
sic)n<  of  this  title.  its  road.    So  far  as  it  can  build  and 

2.  CofHn  r.  Ransdell,  no  Ind.  417;  equip  its  road  for  stock,  it  is  the  most 
16  Am.  &  Eng.  Corp.  Cas.  432 ;  Liebke  simple  and  direct  method  of  accom- 
r.  Knapp,  79  Mo.  22 ;  49  Am.  Rep.  plishing  it.  It  gets  the  object,  then, 
2:2;  6  Am.  &  Eng.  Corp.  Cas.  520;  by  a  single  transaction,  when  it  would 
Keillor  V.  Lademann,  11  Mo.  App.  require  two,  if  the  subscriber  must  first 
-  o;  Brant  v.  Ehlen,  59  Md.  1;  Van  pay  the  money  and  then  receive  it 
Cott  V.  Van  Brunt,  2  Abb.  N.  Cas.  (N.  back  again  for  whatever  he  furnished. 
Y.)  283;  American  Silk  Works  v.  And  we  think  it  might  be  safely  as- 
Solomon,  4  Hun  (N.  Y.)  135;  Carr  v,  serted,  that  no  railroad  was  ever  built 
LeFevre,  27  Pa.  St.  413;  Philadelphia,  in  the  country  without  disposing  of 
etc.,  R.  Co.  V.  Hickman,  28  Pa.  St.  more  or  less  stock  in  payment  for 
31JS;  Bedford  County  t\  Nashville,  labor,  materials  or  land.  And  there 
etc..  R.  Co.,  14  Lea  (Tenn.)  525;  Clark  are  but  few  cases  where  the  propriety 
T.  Farrington,  II  Wis.  306;  Phelan  v,  of  this  course,  or  the  power  of  the  corn- 
Hazard,  5  Dill.  (U.  S.)  45;  Green's  panics  so  to  dispose  of  it,  was  ever  called 
Brice's  Tltra  Vires  (2d  ed.)  145;  An-  in  question,  and  in  those  the  power 
gell  iS:  Ames  Corporations  (nth  ed.),  was  sustained,  while  there  are  many 
^  517.  cases  where  such  contracts  have  been 

A  stockholder  who  consents  to  pay-  enforced,  without   question,    disputes 

ment  by  another  in  property  cannot  having  arisen  on  other  points.    The 

afterward  compel  him  to  pay  in  cash,  following  may  be  referred  to  as  illus- 

Knoop  V.  Bohmrich   (N.  J.  1891),  36  trations:    Vermont    Coal    R.    Co.    v. 

Am.  &  Eng.  Corp.  Cas.  315.  Clayes,  21  Vt.  30;  Boody  v,  Rutland, 
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the  land  in  pa)mient.*  Patent  rights,*  and  even  prospective 
patents,*  good  will,*  and  stock  *  in  other  corporations,  have  all 
been  approved  as  valid  equivalents  for  the  issue  of  shares.  But 
it  seems  that  the  possibility  of  obtaining  a  patent  is  not  a  valid 
consideration  under  a  constitutional  clause  authorizing  the  issue 
of  stock  for  property  only  when  "  actually  received."  • 

(3)  Labor  and  Services. — So  labor  and  services  may  be  received 
in  payment  for  stock  under  conditions  similar  to  those  which  au- 
thorize the  acceptance  of  properly.'' 

(4)  Negotiable  Paper, — In  most  states  promissory  notes  may  be 
taken,  where  the  power  is  inferable  from  the  corporate  charter ;  * 

etc.,  R.  Co.,  24  Vt.  660.  These  are  5.  East  New  York,  etc.,  R.  Co.  v, 
cases  where  a  large  proportion  of  the  Lighthouse,  6  Robt.  (N.  Y.)  407, 
payments  to  contractors  were  to  be  where  the  other  corporation  was  con- 
made  in  stock.  Moore  r.  Hudson  ducting  a  similar  branch  of  business. 
River  R.  Co.,  12  Barb.  (N.  Y.)  156;  In  such  case  payment  is  made  when 
Porter  v.  Buckfield  Branch  R.  Co.,  32  the  certificates  are  delivered.  Leath- 
^'c.  539;  Barker  v.  Troy,  etc.,  R.  Co.,  ers  v,  Janney,  41  La.  Ann.  1120;  31 
27  Vt.  767,  and  many  others  that  might  Am.  &  Eng.  Corp.  Cas.  399. 
be  referred  to  are  of  the  same  charac-  6.  State  v.  Webb  (Ala.  1893),  12  So. 
ter."  Rep.  377. 

A  subscription  made  payable  in  ma-  7.  Stock  Paid  for  In  Labor  and  Servlcei. 

terials  to  be  used  in  operation  becomes  — Cincinnati,  etc.,  R.  Co.  v.  Clarkson, 

demandable  in  money,  if  the  materials  7  Ind.  595 ;  Phillips  r.  Covington,  etc., 

are    not    furnished.      Haywood,    etc.,  Bridge  Co.,  2  Mete.   (Ky.)  219;  Van 

Plank  Road  Co.  v.  Bryan,  6  Jones  (N.  Cott  r.  Van  Brunt,  2  Abb.  N.  Cas.  (N. 

Car.)  82.  Y.)  283;  Philadelphia,  etc.,  R.,  Co.  v. 

1.  Peck  t;.  Coaliield  Coal  Co.,  3  111.  Hickman-,  28  Pa.  St.  318;  Liebke  v, 

App.  619;  Cincinnati,  etc.,  R.  Co.  v,  Knapp,  79  Mo.  22 ;  6  Am.  &  Eng.  Corp. 

Clarkson,  7  Ind.  595;  Brant  x\  Ehlen,  Cas.  520;   49  Am.  Rep.  212.    In  the 

59  Md.  I ;  Goodin  v.  Evans,  18  Ohio  latter   case   the  services   consisted   in 

St.  150;   Foreman  v.  Bigelow,  4  Cliff,  newspaper  advertising  of  the  corporate 

(U.  S.)  508;  Jones'  Case,  L.  R.,  6  Ch.  enterprise. 

48;  Maynard's    Case,    22    W.  R.  119.  After  payment  in  labor  and  services 

And  in  such  case  the  corporation  is  a  a     stockholder    will     not    be     liable 

bona  fide  purchaser.     Frenkel  v.  Hud-  further.     WoodfalPs  Case,  3  De  G.  & 

son,  83  Ala.  158;  60  Am.  Rep.  736;  19  Sm.  63.     Even  if  a  transfer  be  made 

Am.  &    Eng.   Corp.   Cas.   231;  In  re  to  directors.     Ex  parte  Currie,  11  W. 

Barrow,  etc.,  Land  Co.,  14  Ch.  Div.  40a  R.  675.      But   an  allotment  to  a  di- 

Where  one  conveys  land  to  a  corpo-  rector  of    paid-up  shares  for  services 

ration   in  consideration   of  a   specific  does  not   relieve   him    from   liabili^ 

number  of  shares  of  stock,  and  after-  thereon.     Daniell's  Case,  i  De  G.  &  f. 

wards  conveys  the  same  to  another  372.     See  also  Jackson   v,   Traer,  64 

party,   the    latter    is    entitled   to   the  Iowa  469;   54  Am.  Rep.  449;   Reed  v, 

shares,  and    equity  will   not  aid  the  Hayt,  51  N.Y.  Super.  Ct.  121 ;  Clark  v, 

grantor  to  recover  them  from  the  cor-  Farrington,   11    Wis.  306;   Branch  v, 

poration.     O'Meara  v.  North    Ameri-  jff^up^  ^^  ^*  S*  4^i  Western  Bank  v, 

can  Min.  Co.,  2  Nev.  112.  Tallman,  17  Wis.  530. 

S.  Edwards  v,  Bringier  Sugar,  etc.,  A  representation  by  an  agent  that 

Co.,  27  La.  Ann.  118.     But  payment  subscriptions  might  be   paid  in  pro- 

in  patent  rights  of  unascertained  value,  visions  or  labor  will  not  bar  a  recov- 

is   not  a    compliance  with  a  statute  ery  in  money,  unless   the  subscriber 

requiring  payment  in  money.    Tasker  had  offered  to   pay  in  that  way  and 

V,  Wallace,  6  Daly  (N.  Y.)  364  (where  been  refused,  and  was  damaged  by  the 

the  cases  are  reviewed).  refusal.      Walker  v.  Mobile,  etc.   R. 

8.  Whitehill  v.  Jacobs,  75  Wis.  476,  Co.,  34  Miss.  245. 

where  the  statute  authorizes  the  issue  8.  New  Tork  Rev.  Stats.,  ch.  18,  §  a, 

of  stock  for  "property."  prohibits  payment  by  the  subscriber's 

4.  PelPs  Case,  L.  K.,  5  Ch.  11.  own  note.    So  in  Tennessee^  such  pay- 
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and  so  generally  in  payment  of  a  subscription  to  corporate  stock, 
bonds  may  be  taken, ^  and  checks.* 

(5)  Satisfaction  of  Debts. — The  satisfaction  of  debts  due  from 
the  corporation  is  a  lawful  equivalent  for  the  issue  of  stock.* 

ment  is  not  legal,  but  the  subscriber  Dowell   z\  Chicago  Steel  Works,    124 

i*'iU  be  credited  with  the  amount  col-  111. 491  ;  21  Am.  &  Eng.  Corp.  Cas.  633. 

lected    on    notes    so    given    by   him.  Distribution  of  stock  by   less  than 

Moses  V.  Oconee  Bank,  i  Lea  (Tenn.)  the  authorized  number  of  commission- 

398.  ers  is  void  ;  and  any  instrument  given 

Payment   In   PromiBSory    Notes. — As  in  payment  therefor  is  unenforceable, 

supporting  the   proposition  that  sub-  Crocker  v.  Crane,  21  Wend.    (N.  Y.) 

scriptions  may  be  paid  in  promissory  211 ;  34  Am.  Dec.  228. 

notes,   see   Goodrich   v.  Reynolds,  31  In  England^  while  payment  by  note 

111.490;  83  Am.   Dec.  240;   Hardy  i'.  is  irregular  it  is  not  fraudulent,  so  as 

Merri weather,  14  Ind.  203;  Stoddard  z;.  to   entitle  the  debtor  to  repudiate  it. 

Shetucket  Foundry  Co.,  34  Conn.  542 ;  Power  v,  Hoey,  19  W.  R.  916, 

Ogdensburg,  etc.,  R.  Co.  v,   Wooley,  Giving  a  worthless   note  is  not  pay- 

3  Abb.  App.  Dec.  (N.  Y.)  398;  Magee  ment.     Bouton    r.    Dement,    123    III. 

V.  Badger,  30  Barb.  (N.  Y.)  246;  Ver-  142.     But  confederate  bonds  agreed  to 

mont  Cent.  R.  Co.  v,  Clayes,  21  Vt.  be    taken  must  be   accepted  at  their 

30;    Pacific   Trust   Co.  v.  Dorsey,   72  face  value,   though    they   have    since 

Cal.   ^5;    15  Am.  <&   Eng.  Corp.  Cas.  become  worthless.     Schroeder's  Case, 

539;  Clark  V,  Farrington,  11  Wis.  306;  L.  R^  n  £q.  131. 

Blunt  t'.  Walker,  11  Wis.  349;  79  Am.  1.  Bonds. — As  to  payment  in  muni- 
Dec.  709;  Cornell  v.  Hichens,  11  Wis.  cipal  bonds,  see  Municipal  Securi* 
353  i  Lyon  v.  Ewings,  17  Wis.  61;  An-  ties,  vol.  15,  p.  1259;  Southern  L.  Ins., 
drews  v.  Hart,  17  Wis.  297;  Western  etc.,  Co.  v.  Lanier,  5  Fla.  no;  58  Am. 
Bankt'.Tallmsn,  17  Wis.  530.  Butcvm-  Dec.  448;  Valk  v,  Crandall,  i  Sandf. 
fare  Leighty  v.  Susquehanna  Turn-  Ch.  (N.  Y.)  179;  Leavitt  v.  Pell,  27 
pike  Co.,  14  S.  &  R.  (Pa.)  434;  Farm-  Barb.  (N.  Y.)  322. 
ers,  etc..  Bank  v.  Nelson,  12  Md.  35.  Where  stock  is  not  taken  up,  the 

Where   notes  and  mortgages   have  corporation    may     issue     certificates 

been  given  in  payment  for  stock,  the  thereof  and  take  in  payment  its  own 

stock  must  be  regarded  as  paid  in,  and  money  bonds.     Ix)hman  v.  New  York, 

the  notes  and  mortgages  given  as  for  etc.,  R.  Co.,  2  Sandf.  (N.  Y.)  39. 

money  loaned  or  invested  by  the  com-  Bonds  given  in  payment  of  a  sub* 

pany.     Union   Cent    L.    Ins.   Co.    v.  scription  on   which    the    corporation 

Curtis,  35  Ohio  St.  343.  embarked  in  business  and  subscribers 

A  note    given   to   a  corporation   in  received   their    certificates    of    stock, 

payment  for  stock  is  valid  in  the  hands  cannot  be  repudiated,  even  if  the  capi- 

of    a    bona  fide   indorsee;    Magee  v,  tal   stock   was   not  bona  fide  paid  in. 

Badger,  30   Barb.  (N.  Y.)   246;  even  Yard  r.  Pacific  Mut.  Ins.  Co.,  10  N.  J. 

though  the  statute  forbids  acceptance  £q.  480;  64  Am.  Dec.  467. 

of  notes   in  payment  of  installments  2.  Checka. — /;•     re     Staten     Island 

actually  required  to  be  paid.      Will-  Rapid  Transit  R.  Co.,  37  Hun  (N.  Y.) 

marth  r.  Crawford,  10  Wend.  (N.  Y.)  422,  where   the  statute   required  pay- 

341.  ment  in  cash.     In  Crocker  t*.  Crane, 

A  corporation  that  has  become  the  2i  Wend.  (N.  Y.)  211;  34  Am.  Dec. 
successor  of  a  co-partnership,  to  which  228.  it  is  held  to  be  a  question  of  law 
the  corporation  is  indebted  for  the  whether  payment  by  check  is  a  com- 
business  that  it  purchased,  may  receive  pliance  with  the  statute.  Where  the 
the  notes  of  the  co-partnership  which  subscriber  pays  by  check,  he  cannot 
one  of  its  stockholders  holds,  in  pay-  be  heard  to  object  that  it  is  not  an 
ment  of  his  shares  of  the  stock  of  the  equivalent  to  specie.  Thorp  v.  Wood- 
company.  Stoddard  v,  Shetucket  hull.,  i  Sandf.  Ch.  (N.  Y.)  411. 
Foundry  Co.,  34  Conn.  542.  But  payment  in  checks  previously 

Promissory  notes  given  as   payment  given   by  one  of  the   stockholders  to 

of  first  twenty  per  cent,  of  subscription  the  party  paying,  to  qualify  him  as  a 

to  capital  stock  are  founded  on  a  sufiS-  director,  is  not  a  valid  payment.  In  r# 

cient  consideration.     Chetlain  x\  Re-  Disderi,  19  W.  R.  175. 

public  L.  Ins.  Co.,  86   111.  220;  Mc-  8.  Batisfluttion  of  Deliti. — Lohmant^. 
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S.  Parties  to  the  Contract — a.  In  General. — The  contract  of 
subscription  may  be  entered  into  by  those  competent  to  form  any 
ordinary  contract.*  Treatment  of  the  legal  principles  governing 
subscriptions  by  persons  under  disability  should  be  sought  under 
titles  where  the  general  law  applicable  to  such  parties  is  treated.* 

b.  Other  Corporations.'  —  A  municipal  corporation  is  a 

competent  subscriber  under  legislative  permission.*  State  subscrip- 
tions were  formerly  not  uncommon,  and  in  an  action  thereon  the 
state  appears  in  court,  not  as  a  sovereign,  but  as  a  stockholder.* 
One  private  corporation  cannot  subscribe  to  stock  in  another  un- 
less authorized  by  its  charter,*  or  unless  from  the  nature  of  the 

New  York,  etc.,   R.  Co.,  2  Sandf.  (N.  stock  may  be  a  trust  fund  for  the  pav- 

Y.)  39;  Reed  v.  Hayt,  51  N.  Y.  Super,  merit  of  corporate  debts,  yet  the  right 

Ct.  121 ;  Carr  v.  Le  Fevre,  27  Pa.  St.  to  call  in  the  unpaid  state  installments 

413;  Woodhuirs  Case.  3    De  G.,   J.  &  is  taken  away  by  the  statute;  the  cor- 

Sim.  63;  Ex  parte  Thomas,  42  L.  J.  poration,  not  the  stockholders,  is  re- 

Ch.   781;   Ex   parte   Manchester    Fi-  sponsible  for  unpaid  installments  as  a 

nance  Corp.,  29  L.  T.,  N.  S.  441 ;  22  W.  fund  for  creditors. 

R.  41 ;  Bennett's  Case,  15  W.  R.  1058;  Where  a  dividend  is  guaranteed  on 

16  L.  T.,  N.  S.  475 ;  In  re  Baglan  Hall  state  subscription,  it  is  not  payable  in 

Colliery  Co.,  L.  R.,  5  Ch.  346;  Jones*  gold  unless  expressly  so  stated.    Balti- 

Case,  L.  R.,  6  Ch.  48.   But  see  Fother-  more,   etc.,    R.   Co.    v.   Maryland,  36 

giirs  Case,  L.  R.,  8  Ch.  270.  So  where  Md.  519. 

debts  are  not  yet  due.  Appleyard's  6.  Corporation!  as  8ab8crlt>ers. — 
Case,  49  L.  J.  C5h.  290.  "There  would  seem  to  be  little  doubt. 
Liability  for  damages,  etc.,  maybe  either  upon  principle  or  authority,  and 
extinguished  by  issue  of  stock  to  the  independentlyof  express  statutory  pro- 
claimant.  Philadelphia,  etc.,  R.  Co.  hibition  of  the  same,  that  one  corpora- 
T/.  Hickman,  28  Pa.  St  318.  tion  cannot  become  the  owner  of  any 

1.  See  Contracts,  vol.  3,  p.  823.  portion  of  the  capital  stock  of  another 

2.  See  Infants,  vol.  10,  p.  613;  corporation  unless  authority  to  be- 
Married  Women,  vol.  14,  p.  589.  come  such  is  clearly  conferred  by  stat- 
For  principles  applicable  to  subscrip-  ute."  Boynton,  J.,  in  Franklin  Bank 
tions  by  agents  and  partners,  see  v.  Commercial  Bank,  36  Ohio  St.  350; 
Agency,  vol.   i,  p.   331;    Partner-  38  Am.  Rep.  594. 

SHIP,  vol.  17,  p.  824.  In  Pearson  v.  Concord  R.  Corp.,  62 

3.  For  a  discussion  of  the  right  of  a  N.  H.  537;  13  Am.  &  Eng.  R.  Cas. 
corporation  to  acquire  its  own  stock,  102;  13  Am.  St.  Rep.  590,  the  court,  by 
see  Stock,  vol.  23,  p.  582.  Smith,  J.,  said  :  *'A  corporation  cannot 

4.  See  Municipal  Corporations,  become  a  stockholder  in  another  cor- 
vol.  15,  p.  949;  Municipal  Securi-  poration  unless  such  power  is  given 
ties,  vol.  15,  p.  1259.  by  its  charter  or  is  necessarily  implied 

0.  State  Subscriptions. — Bank   of   U.  in  it  (Franklin  Co.  v.  Lewiston   Sav. 

S.  z'.  Planters'  Bank,  9  Wheat.  (U.  S.)  Bank,  68  Me.  43;  28  Am.  Rep.  9;  Me- 

904;  Curran  T'.  Arkansas,  15  How.  (U.  chanics'    Sav.    Bank,    etc.,    Assoc,    v, 

S.)  304;  Brady  ?•.  State,  26  Md.  302.  Meriden   Agency  Co.,  24  Conn.   159; 

But  where  the  state  becomes  a  stock-  Green  Bri.  Ult.  V.  91,  and  cases  cited, 

holder  in  a  corporation,  it  does  not  di-  Mor.   Corp.,   ^  229,   and   cases  cited), 

vest  itself  of   its  sovereign  right  as  a  especially   if  the  purchase  be   for  the 

creditor,  nor   does   it   impart   to   that  purpose  of  controlling  or  affecting  the 

corporation   afiy    of  its   privileges   or  management  of  the  other  corporation, 

prerogatives.      Hence   where    a   state  Sumner  v.  Marcy.  3  Woodb.  &  M.  (U. 

subscribed  to  the  stock  of  a  bank  and  S.)  105 ;  Central   R.  Co.  v.  Collins,  40 

subsequently   an   act  was   passed   ex-  Ga.  582 ;  Hazlehurst  v.  Savannah,  etc., 

tending  the  charter  and  providing  that  R.  Co.,  43  Ga.  13;  Great  Northern  R. 

no  calls  should  be  made  for  additional  Co.  v.  Eastern  Counties  R.  Co.,  21  L. 

installments  upon  the  stock  taken  by  J.  Ch.  837 ;  Booth  v,  Robinson,  55  Md. 

the    state,    although    unpaid    capital  439.    Dealing  in  stocks  is  not  expressly 
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business  conducted  by  the  corporations  the  existence  of  such  power 
may  be  implied.^  Thus  a  banking  corporation  cannot,  in  gen- 
eral, take  stock  in  another  concern.*  A  manufacturing  corpora- 
tion cannot  subscribe  to  the  stock  of  a  bank,*  or  of  a  railroad,* 
but  may,  in  payment  of  a  debt,  take  the  shares  of  another  corpora- 
tion,* and  is  not  to  be  presumed  incapable  of  holding  them.*  A 
steamship  company  has  been  held  incompetent  to  subscribe  to 
the  stock  of  a  dry-dock  company,'  but  a  lawful  purchaser  of  stock 
in  a  rival  line.^  So  an  insurance  company  cannot  take  stock  in  a 
bank,®  or  even  in  another  insurance  company, ^^  nor  can  one  rail- 
prohibited  in  the  act  of  congress  pro-  Tracy  v,  Talmage,  14  N.  Y.  162;  67 
viding  for  the  organization  of  a  na-  Am.  Dec.  132;  Nassau  Bank  v.  Jones, 
tional  bank  (U.  S.  Rev.  St.,  ^  5136,  95  N.  Y.  115;  47  Am.  Rep.  14;  First 
•par.  7);  but  such  prohibition  is  implied  Nat.  Bank  v.  National  Ezch.  Bank,  92 
from  the  failure  to  grant  the  power.  U.  S.  132;  Royal  Bank  of  India's  Case, 
First  Nat.  Bank  v.  National  Ezch.  L.  R.,  4  Ch.  252.  And  see  Banks  and 
Bank,  92  U.  S.  128.  Corporations  Banking,  vol.  2,  p.  89. 
are  creatures  of  the  legislature,  hav-  In  Pearson  v.  Concord  R.  Co.,  62 
ing  no  other  powers  than  such  as  are  N.  H.  537,  there  is  a  dictum  to  the 
given  to  them  by  their  charters,  or  effect  that  a  savings  bank  may  invest 
such  as  are  incidental  or  necessary  to  its  surplus  in  the  stock  of  other  cor- 
carry    into    effect    the    purposes    for    porations. 

which  they  were  established.  Down-  3.  Manufacturing  Companies. — Sum- 
ing  r.  Mt.  Washington  Road  Co.,  40  ner  v.  Marcy,  3  Woodb.  &  M.  (U.  S.) 
N.  H.  232 ;  South  Newmarket  Method-  105.  See  Pearson  7^  Concord  R.  Corp., 
ist  Seminary  v.  Peaslee,  15  N.  H.  62  N.  H.  537;  13  Am.  &  Eng.  R.  Cas. 
330;  Beaty  v,  Knowler,  4  Pet.  (U.  S.)  102;  13  Am.  St.  Rep.  ^90. 
152;  Perrine  t;.  Chesapeake,  etc.,  Ca-  4.  Valley  R.  Co.  i;.  Lake  Erie  Iron 
nal  Co.,  9  How.  (U.  S.)  172  ;  Bank  of  Co.,  46  Ohio  St.  44. 
Augusta  7'.  Earle,  13  Pet.  (U.  S.)  519;  5.  Howe  v.  Boston  Carpet  Co.,  16 
Dartmouth  College  v.  Woodward,  4  Gray  (Mass.)  493;  Hodges  v.  New 
Wheat.  (U.S.)  636."  See  also  Central  England  Screw  Co.,  i  R.  I.  312;  53 
R.  Co.  V  Collins,  40  Ga.  582 ;  Hazle-    Am.  Dec.  624. 

hurst  V,  Savannah,  etc.,  R.  Co.,  43  Ga.  6.  Evans  v.  Bailey,^  Cal.  112.  In 
13;  Booth  V.  Robinson,  55  Md.  439;  this  case  it  is  said:  "The  question  of 
Talmage  v.  Pell,  7  N.  Y.  328;  First  ultra  vires  raised  by  The  People's  Ice 
Nat.  Bank  ?'.  National  Exch.  Bank,  92  Co.  is  not  tenable.  It  does  not  appear 
U.  S.  122  ;  Royal  Bank  of  India's  Case,  that  it  was  not  within  the  scope  of  the 
L.  R.,  4  Ch.  252  ;  Joint  Stock,  etc.,  Co.  powers  of  The  People's  Ice  Company 
v.  Brown,  L.  R.,  8  Eq.  381 ;  Great  to  acquire  or  hold  stock  in  the  Cali- 
Northern  R.  Co.  v.  Eastern  Counties  fornia  Fruit  and  Meat  Shipping  Com- 
R.  Co.,  21  L.J.  Ch.  837.  pany?  under  any  circumstances  or  for 

But  a  corporation  cannot  be  pre-  any  purpose ;  and  it  does  not  appear 
vented  by  the  owner  of  land  from  con-  under  what  circumstances  the  stock 
demning  the  same,  because  another  was  acquired  or  held.  (Miner's  Ditch 
corporation  has  subscribed  to  its  stock.  Co.  v.  Zellerbach,  37  Cal.  578.)" 
In  re  Rochester,  etc.,  R.  Co.,  no  N.  7.  New  Orleans,  etc..  Steamship  Co. 
Y.  119;  36  Am.  &  Eng.  Corp.  Cas.  552.    v.  Ocean  Dry  Dock  Co.,  28  La.  Ann. 

1.  Pearson  v.  Concord  R.  Corp.,  62     173;  26  Am.  Rep.  90. 

N.  H.   537 ;    13  Am.  &  Eng.  R.    Cas.        8.  Booth  v.  Robinson,  55  Md.  419. 
102;  13   Am.  St.  Rep.  590;  Franklin        9.  Insurance  Ck>mpanle8.  —  Mechan- 

Co.  t'.  Lewiston  Sav.  Bank,  68  Me.  43;  ics'  Sav.  Bank,  etc.,  Assoc,  v.  Meriden 

28  Am.  Rep.  9;  Mechanics'  Sav.  Bank,  Agency   Co.,  24   Conn.  159;  State  r. 

etc.,  Assoc.  V.  Meriden  Agency  Co.,  24  Butler,  86  Tenn.  614. 
Conn.  159.     For  a  full   exposition   of        10.  Berry  v.  Yates,  24  Barb.  (N.  Y.) 

this  subject,  see  Ultra  Vires.  199;  Pierson  v.  McCurdy,  33  Hun  (N. 

2.  Banks. — Franklin   Co.  v.   Lewis-  Y.)    530;    In   re    Liquidator    British 
ton   Sav.  Bank,  68   Me.  43;   28   Am.  Nation  L.  Assoc,  8  Ch.  Div.  679. 
Rep.  9;  Talmage  v.  Pell,  7  N.  Y.  328;        But  subscription  by  one   insurance 
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road  corporation,  as  a  rule,  purchase  the  shares  of  another.^  But 
a  construction  company  engaged  in  building  a  railroad  may  sub- 
scribe to  the  stock  of  the  railroad  company.* 

c.  Who  May  Receive  Subscriptions.— Statutory  provisions 
for  taking  subscriptions  have  sometimes  been  held  exclusive,^  and 
sometimes  cumulative  *  only.  The  power  to  receive  subscriptions 
before  organization  is  usually  conferred  upon  special  commis- 
sioners, and  those  received  in  such  cases,  by  others,  are,  by  the 
preponderance  of  authority,  invalid,*  though  the  corporation  may 

company  to  another  will   not  be  pro-  the  power,  if  not  expressly  mentioned 

nounced  void  without  introduction  of  in  their  charters,  is  necessarily  implied 

evidence  of  its   charter.     New    York  for  the  preservation  of  the  funds  with 

Exch.  Co.  V,   DeWolf,   5    Bosw.  (N.  which  such  institutions  are  endowed, 

Y.)  593.  and  to*  render  their  funds  productive. 

1.  Railroads. — Central  R.  Co.  v.  Col-  See  also  2  Beach  Priv.  Corp.,  ^  52a. 
lins,  40  Ga.  582  ;  Hazlehurst  v.  Savan-  S.  In  Shurtz  v,  Schoolcraft,  etc.,  IL 
nah.  etc.,  R.  Co.,  43  Ga.  57 ;  Central  Co.,  9  Mich.  270,  the  court,  per  Camp- 
R.  Co.  V.  Pennsylvania  R.  Co.,  31  N.  bell,  J,  said:  "The  statute  requires  a 
J.  Eq.  475;  Elkins  v.  Camden,  etc.,  R.  majority  of  the  commissioners  to  de- 
Co.,  36  N.  T.  Eq.  5;  9  Am.  Sl  Eng.  R.  termine  when  and  where  subscriptions 
Cas.  590;  Millbank  v.  New  York,  etc.,  are  to  be  taken,  and  their  duty  contin- 
Co.,  64  How.  Pr.  (N.  Y.)  20;  Mackin-  ues  until  the  whole  amount  of  stock  is 
tosh  r.  Flint,  etc.,  R.  Co.,  34  Fed.  subscribed  and  distributed.  The  sub- 
Rep.  582;  Pearson  v.  Concord  R.  scription  in  question,  not  being  made 
Corp..  62  N.  H.  537;  13  Am.  &  Eng.  under  their  auspices,  is  not  binding  on 
R.  Cas.  102 ;  13-  Am.  St.  Rep.  590;  them,  and  could  not  prevent  other 
Woods  V.  Memphis,  etc.,  R.  Co.,  5  R.  parties  from  taking  the  whole  amount 
&  Corp.  L.  J.  372 ;  Green's  Brice's  not  subscribed  by  the  original  articles. 
Ultra  Vires.  91  (2d  ed.);  Maunsell  r.  whenever  the  commissioners  should 
Midland,  etc..  R.  Co.,  i  H.  &  M.  130;  see  fit  to  proceed  and  perform  their 
Great  Northern  R.  Co.  v.  Eastern  duty.'*  See  also  Parker  v.  Northern, 
Counties  R.  Co.,  21  L.  J.  Ch.  837;  etc.,  R.  Co.,  33  Mich.  23;  Unity  Ins, 
Great  Western  R.  Co.  7^  Metropoli-  Co.  v.  Cram,  43  N.  H.  636;  Troy,  etc., 
tan  R.  Co..  32  L.  J.  Ch.  382.  And  see  R.  Co.  v.  Tibbits,  18  Barb.  (N.  Y.)  ^97. 
generally  Railroads,  vol.  19,  p.  810;  4.  Crocker  v.  Crane,  21  Wend.  (N. 
Ultra  Vires.  Y.)  211  ;  24  Am.  Dec.  228;  Stuart  v. 

In  Kansas^  a  railroad  company  may  Valley    R.   Co.,  3a  Gratt.  (Va.)    146; 

purchase  stock   in   another   company  Buffalo,  etc.,  R.  Co.  v.  Gifford,  87  N. 

for  purposes  connected  with  the  road  Y.294. 

or  with  a  view  to  consolidation.  And  6.  In  Essex  Turnpike  Corp.  r.  Col- 
where  both  corporations  are  under  the  lins,  S  Mass.  292,  the  court  said  :  **It 
same  control,  stockholders  in  one  can  is  certain  that  to  every  valid  contract 
brinjj  an  action  against  the  other  cor-  there  must  be  parties.  Aggregate  cor- 
poration when  funds  have  been  mis-  porations  cannot  contract  without  vote, 
applied.  Ryan  v.  Leavenworth,  etc.,  because  there  is  no  other  way  in  which 
R.  Co.,  21  Kan.  365.  See  also  Atchi-  they  can  express  their  assent.  Such 
son,  etc.,  R.  Co.  t-.  Fletcher,  35  Kan.  corporations  may  contract  by  their 
236;  24  Am.  &  Eng.  R.  Cas.  34.  agents;    but   such  agents   must   have 

2.  ///  re  Rochester,  etc.,  R.  Co.,  45  authority  given  them  for  that  purpose. 
Hun  (N.  Y.)  126.  In   this   case   no   such   authority  was 

Non- Trading  CoriKirations. — There  is  given  to  Mr.  Foster.     And,  admitting 

a  dictum   in    Pearson   v.  Concord   R.  that  the  corporation  might  be  bound 

Corp.,  62  N.  H.  537;  13  Am.  &  Eng.  R.  by  subsequent  assent,  there  is  no  evi- 

Cas.  590;  13  Am.  Rep.  102,  to  the  ef-  dencethat  any  such  assent  was  given/* 

feet  that  certain  classes  of  corporations.  See  also  Carlisle  v,  Saginaw  Valley, 

such  as  religious  and  charitable  corpo-  etc.,  R.  Co.,  27   Mich.  315;  Shurtz  r. 

rations,  and  corporations  for   literary  Schoolcraft,  etc.,  R.  Co.,  9  Mich.  369; 

purposes,  may  invest  their  moneys  in  Walker    v.   Mobile,   etc.,    R.  Co.,  34 

the  stock  of  other  corporations;  that  Miss.  245;  Troy,  etc.,  R.  Co.  v,  War- 
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ratify  them.*     Subscriptions  must  be  thrown  open  to  the  public,* 
but  the  commissioners  themselves  may  subscribe.*     Failure  to 

take  a  prescribed  oath  will  not  invalidate  the  acts  of  commis- 
sioners *  but  their  powers  *  terminate  upon  organization.® 

4.  Enforoement  of  the  Ciontract— ^.  Subscriber's  Liability  to 
Pay. — By  the  great  weight  of  authority,  the  contract  of  subscrip- 
tion, irrespective  of  its  language,  implies  a  liability  on  the  part 
of  the  subscriber  to  pay.'     There  is,  however,  a  line  of  earlier  and, 

ren,  i8  Barb.  (N.  Y.)  310;  Granger's  Bank,  3  N.  J.  Eq.  68;  Walker  v.  Dev- 

Market  Co.  v,  Vinson,  6  Oregon  174;  ereauz,  4  Paige  (N.  Y.)  229;  Crocker 

Howard's  Case,  L.  R.,  i  Ch.  561 ;  Tag-  v.  Crane,  21    Wend.   (N.   Y.)   211:  34 

gart  V.  Western  Md.  R.  Co.,  24  Md.  Am.  Dec.  228;  State  v.  Lehre,  7  Rich. 

563 ;  89  Am.  Dec.  760 ;  Melvin  v.  Hoitt,  (S.  Car.)  234. 

52  N.  H.  61 ;  Mansfield,  etc.,  R.  Co.  v.  After  organization,  all  subscriptions 

Brown,  36  Ohio  St.  223 ;  Mobile,  etc.,  are  to  be  regarded  as  received   by  the 

R.  Co.  V.  Yandal,  5  Sneed  (Tenn.)  294.  directors  and  not  by  the  stockholders, 

A  subscription  has   been   held  to  be  and   an   agreement   with   the    former 

valid  when  made  to  one  not  a  commis-  will  be  considered  binding  on  the  cor- 

sioner,  but  having  an   interest  in  the  poration.     Ridgefield,  etc.,   R.   Co.  v, 

company,  who  went  about  soliciting  Brush,  43  Conn.  86. 

subscriptions  in  order  to   secure   the  The   reception  of   subscriptions   by 

charter.      Northeastern     R.     Co.    v,  the   president  is   no   more  out  of  the 

Rodrigues,  10  Rich.  (S.  Car.)  278.  line  of  his   duty  than    receiving  pay- 

1.  Walker  v.  Mobile,  etc.,  R.  Co.,  34  ment  for  any  other  debts.  East  New 
Miss.  245.  Also  Judah  v.  American  York,'etc.,  R.  Co.  z'.  Lighthall,  5  Abb. 
Live  Stock  Ins.  Co.,  4  Ind.  333;  Buf-  Pr.  N.  S.  (N.  Y.)  458;  36  How.  Pr. 
falo,  etc.,  R.  Co.   v,   Gifford,*?7  N.  Y.  (N.  Y.)  481. 

294;  Mobile,  etc.,  R.  Co.  v,  Yandal,  5  7.  Beene  v.  Cahawba,  etc.,  R.  Co.,  3 

Sneed  (Tenn.)  294.  Ala.  660;  Mitchell  v.  Beckman.64  Cal. 

2.  Brower  v.  Passenger  R.  Co.,  3  117;  i  Am.  &  Eng.  Corp.  Cas.  40; 
Phila.  (Pa.)  161.  Hartford,  etc.,  R.   Co.  z\  Kennedy,  12 

8.  Walker   v.   Devereaux,    4   Paige  Conn.  500 ;    Danbury,   etc.,    R.  Co.  v. 

(N.  Y.)  229;    Haight  v.  Day,  1  Johns.  Wilson,  22  Conn.  435;    Miller  r.  Wild 

Ch.  (N.  Y.)i8.     Where  one  appointed  Cat,     etc.,    Road     Co.,    52    Ind.    51; 

to  receive  subscriptions   himself  sub-  Waukon,  etc.,    R.  Co.   t*.   Dwyer,  49 

scribes,  he  cannot   release   himself  by  Iowa  121;  Nulton  i;.  Clayton,  54  Iowa 

taking  his  name  from  the  subscription  425;  37  Am.  Rep.  213;  Fry  v.  Lexing- 

paper    before     returning    the    same,  ton,  etc.,  R.  Co.,   2   Mete.   (Ky.)    314; 

Cheraw,  etc.,    R.  Co.  v.  White,  14    S.  Gill  v.    Kentucky,  etc.,   Min.   Co.,    7 

Car.  51.  Bush    (Ky.)635;  Mt.    Sterling   Coal- 

4.  Hoilman   v.   Williamsport,     etc.,  road  Co.  v.  Little,  14  Bush  (Ky.)  429; 

Turnpike  Co.,  9  Gill  &  J.  (Md.)  462.  Bangor   Bridge  Co.   v.   McMahon,  10 

6.  Powera  of    ConunlSBlonerB. — Com-  Me.    478;   Kennebec,   etc.,  R.   Co.  v. 

missioners  act  judicially  in  allotting  Palmer,  34  Me.  366;  Buckfield  Branch 

shares,  but  ministerially  in  taking  sub-  R.  Co.  v.  Irish,  39   Me.  44;  Penobscot, 

scriptions.     Crocker     r.     Crane,     21  etc.,    R.    Co.   7-.   Dunn,  39   Me.  587; 

Wend.  (N.    Y.)    211.     Independent  of  Hughes  r.  Antietam  Mfg.  Co.,  34  Md. 

statute  they  may  fix  the  limit  of  sub-  316;    Dexter,   etc.,   Co.   v.   Millerd,  3 

scriptions.     Saugatuck,  etc.,  R.  Co.  t*.  Mich.  91  ;  Small  t.  Herkimer  Mfg.,  etc., 

Westport,  39  Conn.  348      But  the  cor-  Co.,  2  N.  Y.  330;    Buffalo,  etc.,  R.  Co. 

poration   may  reject  subscriptions  by  i\  Dudley,  14  N.  Y.336;  Lake  Ontario, 

those  not   qualified.     Union    Bank   v.  etc.,  R.  (To.  t*.  Mason,    16   N.  Y.  451; 

McDonough,  5  La.  63.  Rensselaer,  etc.,  Plank  R.  Co.  v,  Hslt- 

6.  James  v.  Cincinnati,  etc.,  R.  Co.,  ton,  16   N.  Y.  4S7n. ;    Dayton  v,  Borst, 

2  Disney  (Ohio)  261 ;  Smith  v.  Bangs,  31  N.  Y.  435;  Mann  v.  Currie,  2  Barb. 

15  111.   399;    Wellersburg,   etc.,    Road  (N.    Y.)   294;    Northern    R.    Co.    v. 

Co.  v.  Hoffman,  9  Md.  559;  Peninsu-  Miller,   10    Barb.  (N.   Y.)  268;   Fort 

lar,  etc.,  R.   Co.  v,  Duncan,  28  Mich.  Edward,  etc.,  Plank  R.  Co.  v.  Payne, 

130;   Hardenburgh  v.  Fanners',  etc.,  17  Barb.  (N.  Y.)  567;  Troy,  etc,   R. 
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it  is  believed,  less  authoritative  decisions  requiring  an  express 
promise,  either  in  the  subscription  or  the  charter,  in  order  to  hold 
the  subscriber.*     When  the  contract  is  once  formed  the  subscriber 

Co.  V.  Tibbits,  i8  Barb.  (N.  Y.)  297;  But  in  Pennsylvania^  9i  husband  is 

Ogdensburg,  etc.,  R.  Co.  v.  Frost,  21  not  liable  upon' a  subscription  made 

Barb.  (N.  Y.)   541;    Hartford,  etc.,  R.  by   him   for  his    wife    in    her  name. 

Co.  V.  Croswell,  5  Hill  (N.  Y.)  383;  40  Shields  v,  Casey  (Pa.  1893),   25   Atl. 

Am.  Dec.  354;   Spear  r.  Crawford,  14  Rep.  619. 

Wend.  (N.  Y.)  20;   28  Am.  Dec.  513;  1.  In  Belfast,  etc.,  R.  Co.  v.  Moore, 

Merrimac  Min.  Co.  z'.  Levy,  54  Pa.  St.  60   Me.  561,  it  was  held  that  a  joint 

227;  93  Am.  Dec.  697;    Huddersfield  subscription    by    which    the    signers 

Canal  Co.  v.  Buckley,  7  T.  R.  36;  Chase  agreed  to  take  the  amounts  set  opposite 

V,  East  Tennessee,  etc.,  R.  Co.,  5  Lea  their   names  agreeable    to    foregoing 

(Tenn.)  415;   4  Am.  81   Eng.  R.  Cas.  conditions,  imposed  no  obligation   to 

349 ;  Gibbons  i\  Grinsel,  79  Wis.  365 ;  pay    therefor ;    that    the     conditions 

Upton  V.  Tribilcock,  91  U.  S.45  ;  Web-  which  contained  no  words  of  promise 

ster  t'.  Upton,  91  U.  S.  65  ;  Hawley  v,  did  not  change  the  force  of  the  agree- 

Upton,  102  U.  S.  314;  Connecticut,  etc.,  ment  in  this  particular,  and  that  the 

R.  Co.  V.  Bailey,   24  Vt.  465;  58  Am.  latter  was  not  affected  by  the  condi- 

Dec.  181 ;    Ex  parte  Tothill,  35  L.  J.  tion  in  the  charter  purporting  to  ren- 

Ch.  120;  Levick*s  Case,  30  L.  J.  Ch.  der  a  subscriber  liable  for  the  unpaid 

180 ;  Ex  parte  Tooth,  19  L.  T.,  N.  S.  balance  after  sale  of  his  shares.    The 

599;  Sidney*s  Case,  L.  R.,  13  Eq.  228;  court,  in  reaching  its  conclusion,  re- 

In  re  London,   etc..   Coal  Co.,  5  Ch.  viewed  the  authorities  as  follows :  "  It 

Div.  525 ;   Ex  parte  Palmer,  2  Ir.  Eq.  is   held   by   many  courts  that  a  sub- 

573.  scription  to  stock  like  the  one  signed 

Subscribers   promising  to   pay   $25  by  the  defendant,  or  indeed  any  sub- 

"for  each  share  of  stock  opposite  each  scription,  creates  an  obligation  of  ac- 

of  our  names"   are    severally   liable,  tual   payment  unless  such  an  obliga- 

each  for  the  amount  opposite  his  own  tion  is  excluded  by  its  terms.    Troy, 

name.     Price  v.  Grand   Rapids,  etc.,  etc.,   R.  Co.  v,  Tibbits,  18  Barb.  (N. 

R.  Co.,  18  Ind.  138.  Y.)    297.     On   the  other  hand,   by  a 

A   subscriber  to  a  prospective  cor-  series    of    decisions    commencing    as 

poration   is   liable   for  the  amount  of  early   as   the  case   of    Andover,   etc., 

stock  opposite  his  name,  and  the  cor-  Turnpike  Corp.  xk  Gould,  6  Mass.  40, 

poration,  when  organized,  can  enforce  when  this  state  was  a  part  of  Massa- 

the  liability.     Ashuelot  Boot,  etc.,  Co.  chusetiSy  and  continuing  through  our 

V,  Hoit,  56  N.  H.  548.  own  reports  down  to  the  present  time, 

A  corporation  may  receive  subscrip-  it  has  been  uniformly  held  that  such  a 

tions  and    sue   thereon   before   being  subscription  as  the  present  imposes  no 

fully  organized.     Oregon  Cent.  R.  Co.  personal  obligation   to  pay,  and   that 

V.  Scoggin,  3  Oregon  161.  the  only  remedy  for  the  collection  of 

A  subscriber  to  a  company  chartered  assessments   is   that   provided   by  the 

but  not  organized,  where  the  charter  charter.     Many  of  these  decisions,  and 

provides   for  subscription    before   or-  suflRcient  for  our  purpose,  here  ar^  re- 

ganization,   is    bound,  unless    he   ex-  ferred  to  in  the  case  of  Kennebec,  etc., 

pressly  dissents  before  the  acceptance  R.   Co.  r-.  Kendall,  31  Me  470.    The 

of    the    charter.       Gleaves    v.    Brick  same  principle  is -also  recognized  in 

Church  Turnpike  Co.,  1  Sneed(Tenn.)  Penobscot,   etc.,   R.   Co.   v.  Dunn,  39 

491.  Me.  594;  and   in   many  other    cases, 

A    resolution    to    drop    delinquent  both  in  this  and  other  states,  which  it 

subscribers  from  the  rolls,  never  en-  is  unnecessary  to  cite."     See  also  New 

forced,  w^ill  not  release   from  liability  Hampshire  Cent.   R.  Co.  v.  Johnson, 

on  his  subscription  one  who  has  since  30  N.  H.  390;  White  Mountains,  etc., 

claimed  the  benefits   of  membership.  R.  Co.  r.  Eastman,  34  N.  H.  124;  Es- 

Hayes  v,   Franklin   County    Lumbe»  sex  Bridge  Co.   z\  Tuttle,  2  Vt.  393; 

Co.  (Neb.  1892),  53  N.  W.  Rep.  381.  Connecticut,  etc.,  R.  Co.  v,  Bailey,  24 

A  private  agreement  with  a  third  Vt.  465;  58   Am.   Dec.   181;   Atlantic 

party  that  the  latter  shall  par  for  the  Cotton  Mills  t^.  Abbott,  9  Cush.  (Mass.) 

stock  does  not  release  the  subscriber.  423;   Katama  X^nd  Co.  v,  Jernegan, 

Williams  v.  Benet,  34  S.  Car.  112.  126  Mass.  155;  Boston,  etc.,  R.  Co.  «. 
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cannot  relieve  himself  from  its  obligations  without  the  consent 
of  the  corporation,^  and  not  then  if  the  rights  of  creditors  would 
be  prejudiced.*  In  Pennsylvania^  subscriptions  may  be  withdrawn 
at  any  time  before  the  articles  of  incorporation  are  filed,'  but  it 
has  elsewhere  been  held  that  there  can  be  no  withdrawal  after 
acceptance  by  the  company.* 
b.  Calls  and   Assessments— (i)   Definition.  —  The   terms 

"calls"  and  "assessments"  are  often  used  indiscriminately  to 
denote  the  exercise  by  the  corporation  of  its  right  to  declare  due 
and  to  collect  subscriptions  or  a  part  thereof.*     The  word  "  calls," 

Wellington,  113  Mass.  79;   Buckfield  upon  each  subscription  maj  be  valid 

Branch  R.  Co.  v,  Irish,  39    Me.   44;  as  between  company  and  subscriber. 

Russell  x\  Bristol,  49  Conn.  251.  Glenn  v.  Hatchett,  91  Ala.  316. 

"  It  is  to  be  noticed,"  says  Mr.  Cook        3.  Garrett  v.  Dillsburg,  etc.,  R.  Co., 

in  his  work  on  Stock  and  Stockhold-  78  Pa.  St.  465;  Muncy  Traction   En- 

ers  (p.  88),  "that  this  rule  was  estab-  gine  Co.  v.  De  La  Green  (Pa.  1888),  i\ 

lished   before    the    announcement    of  Am.  &  Eng.  Corp.  Cas.   328;  Auburn 

that  great  principle  of  American  law,  Bolt,  etc..  Works  r>.  Schultz  (Pa.  1891), 

that  the  capital  stock  of  a  corporation  32  Atl.  Rep.  904;  Cook  v,  Chittenden, 

is  a   trust  fund  for  the  benefit  of  its  25  Fed.  Rep.  544.     Compare  Phipps  v, 

creditors."  Jones,  20  Pa.  St.  260;  59  Am.  Dec.  708; 

1.  A  subscriber  cannot  release  him-  Edinboro  Academy  v.  Robinson,  37 
self  from  liability  to  pay  unless  with  Pa.  St.  210;  78  Am.  Dec.  421;  Stras- 
-the  consent  of  the  corporation.  The  burg  R.  Co.  v,  Echternacht,  21  Pa. 
subscription  is  a  contract,  which  can-  St.  220;  60  Am.  Dec.  49;  Shober  v. 
not  be  dissolved  at  the  option  of  one  Lancaster  Co.  Park  Assoc,  68  Pa.  St. 
party.    Gaff  v,  Flesher,  33  Ohio  St.  429. 

107,  citing  Muskingum  Valley  Turn-  4.  Gulf,  etc.,   R.  Co.  v.  Neely,  64 

pike  Co.  r.   Ward,    13  Ohio   120;  42  Tex.  344. 

Am. 'Dec.  191;    Graff  v,   Pittsburgh,  5.  See   Braddock    v,    Philadelphia, 

etc,  R.   Co.,  31  Pa.  St.  489;  Upton  v.  etc.,  R.  Co.,  45    N.  J.  L.  363;  Cook, 

Tribilcock,  91  U.  S.  48.  Stock  &  Stockholders,  §  104. 

A  subscriber  to  the  stock  of  a  cor-  A  call  is  an  application  to  the  share- 
poration  in  process  of  organization  can  holders  for  money.  New^ry,  etc.,  R. 
neither  withdraw  nor  be  released  by  Co.  v,  Edmonds,  2  Exch.  119. 
directors  without  consent  of  all  the  A  call  or  assessment  has  been  de* 
subscribers.  Hughes  r.  Antietam  Mfg.  fined  as  a  rating  or  fixing  of  the  pro- 
Co.,  34  Md.  316  portion    by  the    board    of    directors, 

While  a   subscriber  may,  perhaps,  which  every  subscriber  is  to  pay  of  his 

refuse  to  sign  articles  of  association,  subscription,  when  notified  of  it  and 

the    corporation,   having    come    into  when  called  in.     Spangler  v.  Indiana, 

legal  existence,  may  collect  his  sub-  etc.,  R.  Co.,  21  III.  276. 

scription.     Johnson    xk   Wabash,   etc.,  In   Re  Cawley,  42   Ch.   Div.    209; 

Plank  Road  Co.,  16  Ind.  389.  31  Am.  &  Eng.  Corp.  Cas.  425,  Fry, 

2.  Carter  v.  Union  Printing  Co.  L.  J.,  said:  "I  scarcely  know  what 
<Ark.  1891),  36  Am.  &  Eng.  Corp.  Cas.  the  making  of  a  call  is,  except  the 
257;  Farnsworth  v.  Robbins,  36  Minn,  fixing  of  a  time  at  which  the  money  is 
369;  Putnam  v.  New  Albany,  4  Biss.  to  be  paid." 

(U.  S.)  365.  Compare  Glenn  v.  Hack-  "A  company  call  is  but  a  step  in  the 

ett,  91  Ala.  316;  Bates  v.  Great  West-  process    of     collection."    Strong,    J., 

■ern  Tel.  Co.,  134  111.  536.  Hatch  v.  Dana,  loi  U.  S.  205. 

But  a  subscription  may  be  modified  In  Braddock  v,  Philadelphia,  etc., 

while  the  corporation  is  solvent,  ac-  R.  Co.,  45  N.  J.  L.  363,  a  call  is  said  to 

cording  to  the  terms  of  a  condition,  be    nothing    more    than    an    official 

and  such  modification  acquiesced  in  declaration  that  the  sums  subscribed 

for  fifteen  years  will  not  be  set  aside,  are  required  to  be  paid. 

Putnam  v.  New  Albany, 4  Biss.  (U.S.)  A    circular    sent    to    every    stock- 

36^.  holder,  stating  that  the  directors  had 

But  the  cancellation  of  a  percentage  resolved  on  making  a  call,  constitutes 
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however,  has  other  meanings,*  while  the  term  "  assessments"  is 
said  to  refer  more  properly  to  "  amounts  levied  upon  shareholders 
after  their  subscriptions  have  been  fully  paid."* 

(2)  When  Calls  Are  Necessary. — The  levy  of  a  call  or  assess- 
ment is  usually  the  first  step  in  the  enforcement  of  the  contract 
of  subscription,  and,  in  the  ordinary  form  of  subscription,  such  a 
levy  is  a  condition  precedent  to  collection.* 

But    calls    are     unnecessary    where     the    charter*    or    arti- 

• 

one.     Shaw  v,  Rowlej,  16   M.  &  W.  Reg.  236 ;  Wilbur  v.  Stockholders,  18 

810.  Nat.  Bankr.  Reg.  178.  In  Bank  of  South 

An  order  from  the  board  of  direct-  Australia  v.  Abrahams,  L.  R.,  6  P.  C. 

ors  to   the  president  to   collect   sub-  262,  the  court  says :  '*  The  capital  not 

scriptions  is  a  call.  Braddock  x\  Phila-  paid  up  is,  according  to  the  usual  forms 

delphia,  etc.,  R.  Co.,  45  N,  J.  L.  363.  of  deeds  of  settlement  (the  form  in  this 

An  order  appointing  a  receiver  and  case),  only  suh  modo  the  property  of 

authorizing  him  to  prosecute  actions,  the  company.    The  company  has  no 

does  not  amount  to  a  call  from  which  absolute  right,  and  the  shareholder  is 

prescription     will      run.      Glenn     v.  under    no    absolute    liability  to  pay. 

Macon,  32  Fed.  Rep.  7.  The  right  only  arises  if,  and  when,  calls 

1.  Reg.  V.  Londonderry,  etc.,  R.  Co.,  are  made  by  the  directors  in  the  exer- 
13  Qj^  B.  998;  66  E.  C.  L.  997.  In  Am-  cise  of  a  discretion  within  limits  both 
bergate  R.  Co.  v,  Mitchell,  4  Exch.  of  time  and  amount  prescribed  by  the 
Rep.  542,  Baron  Parke,  says :  **  The  deed.  The  due  making  of  the  call  by 
word  'call'  is  capable  of  three  mean-  the  resolution  of  a  board  of  directors 
ing^.  It  may  either  mean  the  resolu-  is  an  essential  condition  precedent." 
tion  or  its  notification,  or  the  time  See  also  Grisseirs  Case,  L.  R.,  i  Ch. 
when  it  becomes  payable.  It  must  535 ;  Granite  Roofing  Co.  v.  Michael, 
mean  either  one  of  these  three."     And  54  Md.  65. 

see  Calls,  vol.  2,  p.  714.  The  rule  applies  though  stock  is  fic- 

2.  2  Beach  on  Corporations,  ^  590,  titiously  paid  up.  But  a  call  does  not 
where  the  author  also  says  :  "  The  cor-  affect  stock  subsequently  subscribed, 
rect  use  of  the  word  is  shown  by  cases  Pike  v,  Bangor,  etc..  Shore  Line  R. 
holding  that  while  stock  issued  as  Co.,  68  Me.  445.  The  subscriber  can- 
*  non-assessable,'  cannot  be  assessed  not  be  garnished  for  unpaid  install- 
beyond  the  full  par  value,  yet  that  ments  until  after  a  call  has  been  made, 
these  words  do  not  exempt  the  holder  Teague  r.  Le  Grand,  85  Ala.  493;  7 
from  the  payment  of  calls  until  the  Am.  St.  Rep.  64;  Parks  zj.  Heman,  7 
full  face  value  has  been  paid.     Price's  Mo.  App.  14. 

Appeal,  106  Pa.  St.  421 ;  Upton  v.  Tri-  4.  In  Phoenix  Warehousing  Co.  v, 

bilcock,  91  U.  S.  45 ;  Sagory  v,  Dubois,  Badger,  67  N.  Y.  294,   the  court,  by 

3  Sandf.  Ch.  (N.  Y.)  466;  Taylor  on  Rapallo,   J.,  said:    "This   action    was 

Corporations,  ^  522."  properly   brought  upon   the  original 

3.  Calls  NeoesBary.  —  Alabama,  etc.,  subscription  and  it  was  not  necessary 
R.  Co.  t?.  Rowley,  9  Fla.  508;  North,  to  aver  calls.  By  his  subscripton,  to 
etc.,  R.  Co.  V.  Spullock,  88  Ga.  283.  which  no  condition  or  stipulation  as 
Banet  v,  Alton,  etc.,  R.  Co.,  13  111.  504,  to  the  time  of  payment  was  attached, 
where  the  court  says  :  **  No  action  can  the  defendant  undertook  to  pay  for  his 
be  maintained  against  a  stockholder  shares,  according  to  the  conditions  of 
for  an  installment  on  his  subscription  the  charter.  (Rensselaer,  etc.,  Plank 
until  the  board  has  directed  the  call  to  R.  Co.  v.  Barton,  16  N.  Y.  457,  note; 
be  made."  Spangler  i\  Indiana,  etc..  Lake  Ontario,  etc.,  R.  Co.  v.  Mason, 
R.  Co.,  21  111.  276;  Ohio,  etc.,  R.  Co.  16  N.  Y.  451.)  The  act  under  which 
V,  Cramer,  23  Ind.  490;  Grosse  Isle  this  company  was  incorporated,  re- 
Hotel  Co.  V.  L' Anson,  42  N.  J.  L.  10;  quires  that  the  whole  capital  stock  be 
43N.  J.  L.  442;  Braddock  v.  Philadel-  paid  in  within  two  years.  Without 
phia,  etc.,  R.  Co.,  45  N.  ].  L.  363 ;  Wil-  intimating  that  this  is  a  limitation 
liams  zh  Taylor,  120  N.  Y.  244:  Che-  upon  the  right  of  the  company  or  the 
raw,  etc.,  R.  Co.  v.  Garland,  14  S.  Car.  receiver  to  require  immediate  pay- 
63 ;  Chandler  v.  Siddle,  10  Nat.  Bankr.  ment,  it  may  be  observed  that  the  two 
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cles^  make  the  amount  payable  at  a  time  certain,  or  where  the 
corporation  has  passed  into  the  hands  of  a  receiver,*  even  though 
the  charter  requires  calls  to  be  made  by  the  directors.* 

(3)  Who  May  Levy  Calls — (a)  The  DirMton. — In  the  absence  of 
charter  provisions  to  the  contrary,  the  directors  have  implied 
power  to  levy  calls,*  and  it  has  been  held  that  such  power  may  be 
delegated  to  them  by  the  stockholders,  even  where  it  is  vested  in 
the  latter.*  But  the  directors  themselves  cannot  delegate  their 
power  to  make  calls,®  though  they  may  authorize  another  to  fix 

years   had    elapsed,    and     upon     any  called  for  unless  with  the  assent  ol 

theory  the  subscription  was  past  due  three- fourths  of  the  stockholders,  and 

when  this  action  was  commenced.'*  then  only  to  increase  the  business  of 

1.  Waukon,  etc.,  R.  Co.  v.  Dwyer,  the  company."  It  was  held,  that  after 
49  Iowa  121.  In  this  case  it  is  said:  payment  by  a  stockholder  of  forty 
**  The  object  of  an  assessment,  where  per  cent,  of  his  stock,  he  was  not  liable 
one  is  necessary,  is  to  fix  the  amount  to  the  company,  or  its  creditors,  for 
that  may  be  called  for,  and  the  time  the  residue  or  any  part  thereof,  unless 
when  it  may  be  called  for.  But  in  the  the  same  had  been  called  for  by  a  vote 
case  at  bar  both  amount  and  time  of  of  three-fourths  of  the  stockholders, 
payment  were  fixed  by  the  articles  of  4.  Budd  z\  Multnomah  St.  R.  Co., 
incorporation.  Nothing  remained  to  15  Oregon  413;  40  Am.  &  Eng.  R. 
be  determined  but  the  needs  of  the  Cas.  551 ;  3  Am.  St.  Rep.  169;  Amber- 
company  resulting  from  the  expendi-  gate  R.  Co.  v.  Mitchell,  4  Ex.  540; 
tures.  When  the  company  notified  de-  Gorman  x*.  Guardian  Sav.  Bank,  4  Mo. 
fendant,  as  the  petition  avers,  that,  we  App.  180. 

think,  was  a  sufficient  determination  6.  Rives  v.  Montgomery,  etc.,  Plank 

that  the    expenditures    required  pay-  R.  Co.,   30  Ala.  92.     In  this  case  the 

ment  of  the  stock."  charterof  an  incorporated   plank  road 

2.  Hatch  V.  Dana,  loi  U.  S.  205.  company  authorized  the  stockholders 
In  Henry  v.  Railroad  Company,  17  to  make  calls  for  payment  on  subscrip- 
Ohio,  187,  it  wassaid  :  "*  When  a  com'  tions  and  to  appoint  a  board  of  direct- 
pany  becoming  insolvent,  as  in  this  ors  consisting  of  stockholders  "  to 
case,  abandons  all  action  under  its  manage  the  business  of  the  corpora- 
charter,  the  original  mode  of  making  tion."  It  was  held  that  the  stock- 
calls  upon  the  stockholders  cannot  be  holders  might  delegate  to  the  board  of 
pursued.  The  debt,  therefore,  from  directors  the  power  to  call  in  stock, 
that  time  must  be  treated  as  due  with-  But,  under  the  Massachusetts  Act  of 
out  further  demand.*  This  means,  of  1809,  the  power  to  assess  was  vested  in 
course,  as  between  the  debtor  and  the  the  corporation,  and  it  was  held  that 
creditor  of  the  corporation.  After  all,  aythority  to  delegate  it  could  not  be 
a  company  call  is  but  a  step  in  the  pro-  inferred  from  a  by-law  giving  the  di- 
cess  of  collection,  and  a  court  of  equity  rectors  general  managing  powers.  Btt 
m&y  pursue  its  own  mode  of  collection,  parte  Winsor,  3  Story  (U.  S.)   411. 

so  that  no  injustice  is  done  to  the  6.  Power  CUumot  be  Delegated  by  Dl- 

debtor."     See  also   Curry   v.  Wood-  rectors. — In  Rutland,  etc.,  R.  Co.    v, 

ward,  53  Ala.  371 ;   Glenn  v.  Semple,  Thrall,  35  Vt.  554,  the  court,  by  Aldis, 

80  Ala.  159;  60  Am    Rep.  92  ;  Scovill  J.,  said  :     **The  charter  provides  that 

V.  Thayer,  105  U.  S.  143.  the   directors   shall   give   notice,   etc. 

8.  Sagory  7>.  Dubois,  3  Sandf.  Ch.  When  the  charter  requires  the  direct- 

(N.  Y.)  466.     See  also  Glenn  v.  Sax-  ors  to  do  some  specific  act  there  seems 

ton,  68  Cal.  353 ;  Crawford  ?'.  Rohrer,  to  be  a    stronger    reason    why    they 

59 Md.  599;  I  Am.  &  Eng.  Corp.  Cas. 81.  should  be  held  incapable  of  delegating 

But  in  Louisiana  Paper  Co.  7;.  Wap-  such   authority,  than  when  mere  gen- 

les,  3  Woods  ( U.   S  )  34,  a  charter  of  eral  powers  are  conferred  upon  them, 

the  company  prescribed   in  what  in-  The  charter  of  this,  as  of  most  corpo- 

stallments  forty  per  cent,  of  the  stock  rations,   authorizes  the  directors  *  to 

should    be  paid,  and  then  declared :  transact  the  general  business  of  the 

**  The  balance  on  each  share,   or   any  company,'  and  there  is  no  doubt  that 

portion  of  such  balance,  shall  not  be  as  to  the  ordinary  routine  business  ol 
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the  amounts  and  times  of  payment,^  and  may  ratify  calls  made 
by  others  without  authority.*  When  the  power  is  conferred  upon 
the  board,  there  must  be  a  quorum  in  order  to  exercise  it.'  By 
the  weight  of  American  authority,  de  facto  directors  may  levy  calls.* 

the  corporation  they   can  transact  it,  4.  Fairfield  County  Turnpike  Co.  v. 

as   most  companies  do,  through  sub-  Thorp,  13  Conn.  184.  See  also  Banet  v, 

committees.    The  duty   here  specified  Alton,  etc.,  R.  Co.,  13  111.  504;  Macon, 

is  of  a  class  requiring  some  exercise  of  etc.,R.  Co.  T'.Vason,57  Ga.  314;  Johnson 

judgment  and  discretion,  though  not,  v.  Crawfordsville  R  Co.,  xi  Ind.  280; 

perhaps,  so  important,  or  partaking  so  Steinmetz  i*.  Versailles,  etc.,  R.Co.,  57 

much  of  the  judicial  function  as  many  Ind.  457;  Atherton  v.  Sugar  Creek,  etc., 

others ;  but  ^'hen  the  words  thus  exr  Turnpike  Co.,  67   Ind.  334;  McCall  v. 

pressly  point  to  a  particular  duty  to  be  Byram  Mfg.  Co.,  6  Conn.  428;  Vernon 

performed  by  the  directors,  and  not  to  Society  v.  Hills,  6  Cow.  (N.  Y.)  23. 

general  business  or  a  class  of  duties,  But  in  Moses  v.  Tompkins,  84  Ala. 

we  think  the  fair  intent  of  the  law  is  613,  the  fact  that  the  directors   were 

that  they  should  act  as  a  body  in  re-  illegally  chosen  was  held  ground  for 

gard  to  the  particular   matter,  and  not  enjoining  a  call. 

delegate  their  discretion  or  duty  to  In  People's  Mut.  Ins.  Co.  v.  West- 
a  sub-committee."  See  also  Banet  f.  cott,  11  Gray  (Mass.)  442,  the  court, 
Alton,  etc.,  R.  Co.,  13  111.  504;  Mon-  by  Hoar,  J.,  said:  "  It  is  urged  on  be- 
mouth  Mut.  F.  Ins.  Co.  v,  Lowell,  59  half  of  the  plaintiffs  that  these  were 
Me.  504;  Pike  v.  Bangor,  etc.,  Shore  directors  ^^ /ac/0,  actually  holding  and 
Line  R.  Co.,  68  Me.  445 ;  Farmer's  F.  exercising  the  office  at  the  time  the  as- 
Mutual  Ins.  Co.  V.  Chase,  56  N.  H.  sessment  was  made,  and  that  it  is  not 
341;  Silver  Hook  Road  v,  Greene,  12  open  to  the  defendants  to  object  col- 
R.  I.  164.  laterally  to  the  legality  of  their  elec- 

1.  Banet  v,  Alton,  etc.,  R.  Co.,  13  111.  tion.  But  we  think  the  doctrine  of  th& 
504.  See  also  Hayes  t'.  Pittsburgh,  validity  of  acts  done  colore  officii^  al- 
etc,  R.  Co.,  38  Pa.  SL  81.  though  well  established  by  theauthor- 

2.  Read  v,  Memphis,  etc.,  Gas  Co.,  9  ities  cited,  is  not  applicable  to  this 
Heisk.  (Tenn.)  545;  Rutland,  etc.,  R.  case.  In  Baird  v.  Bank  of  Washing- 
Co.  V.  Thrall,  35  Vt.  536.  ton,  11  S.  <&  R.  (Pa.)  411,  which  is  the 

A  call  made  by  less  than  a   quorum  case  most  relied  on,  a  director  of  the 

of  directors   is  valid   if  subsequently  bank  was  chosen  at  a  meeting  at  which 

ratified    by  the  proper  number,     Aus-  less  than  a  quorum  was  present ;  and 

tin's  Case,  24  L.  T.,  N.  S.  932.  it  was  held  that  his  acts  as  an  agent 

Payment  on  calls  is  a  waiver  of  ir-  and  officer  of  the  bank  were  valid  as 

regularities  in   number  and  qualifica-  between  the  bank  and  third  persons, 

tions  of  the  directors  issuing  them.  But  these  defendants  are  not  to  be  re- 

Macon,  etc.,  R.  Co.  v.  Vason,  57  Ga.  garded  as  third  persons  in  their  rela- 

314.  tion  to  the  insurance  company.    They 

3.  Bottomley*s  Case,  16  Ch.  Div.  are  not  debtors  absolutely  to  the  cor- 
681 ;  Price  v.  Grand  Rapids,  etc.,  R.  poration.  By  the  terms  of  their  con- 
Co.,  13  Ind.  58;  Hamilton  z;.  Grand  tract,  their  liability  can  only  be  ere- 
Rapids,  etc.,  R.  Co.,  13  Ind.  347.  ated  by  an  assessment  or  call  made  by 

A  call  by  directors,  whom  an  irreg-  the  directors,  officers  in  whose  selec- 

ularly  called  meeting  has  attempted  to  tion  they  are  entitled  to  a  vote.     No 

discharge,   is    valid.     Swansea    Dock  vote  to  increase  the  number  had  been 

Co.  7'.  Levien,  20  L.  J.  Ex.  447.  passed  at  any  meeting  held  for  such  a 

A  requisition  for  payment  is  binding  purpose.    They  were    not  bound   to 

if  made  by  the  directors  under  author-  recognize   as   directors    persons  who 

ity  of  by-laws,  though  without  assent  were  never  lawfully  chosen,  and  who 

of  each  individual  director.     Smith  v.  were  usurping  the  functions  of  an  office 

Natchez     Steamboat     Co.,    i     How.  already  filled." 

(Miss.)  479.  So  in  England  it  is  a  defense  to  an 

But  a  call  made  by  one  stockholder  action  to  enforce  a  call,  that  it  was  not 

is  invalid,  though  he  alone  was  present  made    by    legally   elected    directors, 

at  the  time  and  place  for  the  meeting,  Swansea  Dock  Co.  v.   Levien,  20  L.  }. 

and  there  was  no  rule  as  to  a  quorum.  Ex.  447 ;   Garden   Gully,  etc.,  Co.  v, 

Sharpe  v,  Dawes,  2  Q^  B.  Div.  26.  McLister,  L.  R.,  i  App.  Cas.  39 ;  How- 
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(b)  The  Gonrti. — A  court  of  equity  will  levy  a  call,   where  the 
corporate  authorities  fail  in  their  duty  or  cannot  act ;  ^  so  the 

beach  Coal  Co.  r.  Teague,  5  H  &  N.  30S;  Pollard  v,  Bailey,  20  Wall.  (U. 

151.  S.)   520;  Terry  v.  Tubman,  92   U.  S. 

A  call  cannot  be  enforced  when  156.  It  was  contended  by  the  def end- 
made  by  less  than  a  quorum  of  sub-  ants  that  the  bill  would  not  lie  with- 
scribers,  no  directors  having  been  duly  out  an  account  being  taken  of  their 
aopointed  Howbeach  Coal  Co.  x>.  indebtedness  and  without  bringing  in 
Tejigue.  5  H.  &  N.  151.  all  the  stockholders  for  contribution. 

A  majority  of  a  quorum  must  con-  It  was  insisted  also  that  by  the  terms 

cur  in  levying  the  call.     Hamilton  v.  of  the  subscriptions  subscribers  were 

Grand  Rapids,  etc.,  R.  Co.,  13  Ind.  347;  to  pay  for  their  shares  *'  as  called  for  by 

Price  T'.  Grand  Rapids,  etc..  R.  Co.,  13  the  said  company,"  and  that  a  court  of 

Ind.   58;    Cowley  v.   Grand    Rapids,  equity  should  not  enforce  the  contract 

etc.,  R.  Co..  13  Ind.  61 ;  Pike  v.  Ban-  otherwise  than  as  contemplated  in  the 

gor,  etc..  Shore  Line  R.  Co.,  68  Me.  subscription  ;  but  the  court.  Strong,  J., 

445:  Silver  Hook  Road  v.  Greene,  12  delivering  the  opinion,  declared  that 

R.  1. 164.  these  decisions  were  not  supported  by 

1.  Caile  by  the  Court. — In  Scovill  v.  the  authorities,  certainly  not  by  the 
Thayer,  105  U.  S.  155,  the  court  by  more  modern  ones,  and  that  they  were 
Woods,  J.,  said  :  "  It  is  well  settled  not  in  harmony  with  reason  when  con- 
that  when  stock  is  subscribed  to  be  sidered  with  reference  to  the  facts  of 
paid  upon  the  call  of  the  company,  the  case.  The  opinion  adverted  to  the 
and  the  company  refuses  or  neglects  practice  sometimes  adopted  by  the 
to  make  the  call,  a  court  of  equity  English  courts  to  award  a  mandamus 
may  itself  make  the  call,  if  the  inter-  to  compel  directors  to  make  necessary 
ests  of  the  creditors  require  it.  The  calls,  and  referred  to  Reg.  v.  Victoria 
court  will  do  what  it  is  the  duty  of  the  Park  Co.,  i  Ad.  &  El.,  N.  S.  288 ;  41  E. 
company  to  do.  Curry  v.  Woodward,  C.  L.  544;  Reg.  v,  Ledgard,  i  Ad.  & 
53  Ala  371 ;  Robinson  v.  Bank  of  El.,  N.  S.  614;  41  E.  C.  L.  697;  Rex  v. 
Darien,  etc.,  18  Ga.  65 ;  Ward  v.  Gris-  St.  Katharine  Dock  Co.,  4  B.  &  Ad. 
woldville  Mfg.  Co.,  16  Conn.  593.  But  360;  24  E.  C.  L.  73;  but  said  that  the 
under  such  circumstances,  before  there  remedy  in  equity  was  more  complete 
is  any  obligation  upon  the  stockholder  and  well  recognized,  referring  to  Ward 
to  pay  without  an  assessment  and  call  v.  Griswoldville  Mfg.  Co.,  16  Conn. 
by  the  company,  there  must  be  some  593.  See  also  Curry  v.  Woodward,  53 
order  of  a  court  of  competent  jurisdic-  Ala.  371;  Glenn  v,  Semple,  80  Ala. 
tion,  or,  at  the  very  least,  some  author-  159;  60  Am.  Rep.  92 ;  Glenn  v,  Saxton, 
ized  demand  upon  him  for  payment."  60  Cal.  353;  Glenn  v.  Dodge  (D.  C. 

In  Hatch  T\  Dana,  loi  U.  S.  205,  this  1885),  3  Cent.  Rep.  283;  Ward  v, 
subject  underwent  discussion.  Here,  Griswoldville  Mfg.  Co.,  16  Conn.  593; 
a  bill  in  the  nature  of  a  creditor's  bill  Great  Western  Tel.  Co.  v.  Gray,  122 
sought  to  establish  the  liability  of  the  111.  630;  19  Am.  &  Eng.  Corp.  Cas.  260; 
stockholders  of  a  corporation  on  un-  Chandler  i/.  Keith,  42  Iowa  99;  Shock- 
paid  subscriptions.  By  the  terms  of  ley  v,  Fisher,  75  Mo.  498 ;  Glenn  v, 
the  subscriptions  stockholders  were  to  Williams,  60  Md.  93 ;  Boeppler  7'. 
pay  as  called  for  by  the  company;  but  Menown,  7  Mo.  App.  447;  Ogilvie  v, 
the  court  held  that  it  was  not  neces-  Knox  Ins.  Co.,  22  How.  Pr.  (N.  Y.) 
aary  that  a  formal  call  should  be  made  380 ;  Thompson  v,  Reno  Sav.  Bank,  19 
before  the  bill  could  be  filed,  and  said  Nev.  103 ;  10  Am.  &  Eng.  Corp.  Cas. 
that  the  filing  of  the  bill  was  equiva-  203;  3  Am.  St.  Rep.  797;  Henry 
lent  to  a  call.  The  court  cited  and  re-  v,  Vermillion,  etc.,  R.  Co.,  17  Ohio 
lied  upon  Ogilvie  v,  Knox  Ins.  Co.,  22  187 ;  Franklin  Sav.  Bank  i-.  Fatzinger 
How.  (U.  S.)  380;  Bartlett  v.  Drew,  (Pa.  1886),  4  Atl.  Rep.  912;  Citizens', 
57  N.  Y.  587;  Pierce  xk  Milwaukee  etc.,  Sav.  Bank  v.  Gillespie,  115  Pa,  St. 
Constr.  Co.,  38  Wis.  253 ;  Marsh  7'.  Bur-  564;  19  Am.  &  Eng.  Corp.  Cas.  316; 
roughs,  I  Woods  (U.  S.)  468;  Henry  r.  Hatch  7'.  Dana,  101  U.  S.  205;  Sco- 
Vermillion,  etc.,  R.  Co.,  17  Ohio  189;  vill  7'.  Thayer,  105  U.  S.  143;  Myers 
Dalton,  etc.,  R.  Co.  v,  McDaniel,  56  v.  Seeley,  10  Nat.  Bankr.  Reg.  411; 
Ga.  191;  and  distinguished  the  cases  of  Wilber  7'.  Stockholders,  etc  ,  18  Nat. 
Wood  V,  Dummer,  3  Mason  (U.  S.)  Bankr.  Reg.  178;  Marsh  t^.  Burroughs, 
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power  to  make  and  enforce  calls  may  be  exercised  by  receivers,^ 
or  trustees,*  or  assignees,*  as  ministers  of  the  courts  and  repre- 
sentatives of  the  directors. 

(4)  How  Formulated, — In  the  United  States  no  particular  for- 
mula is  necessary  in  declaring  a  call.*  Even  where  a  resolution  is 
passed  it  need  not  be  recorded  ;*  and,  at  most,  an  entry  on  the  min- 
ute book  of  the  meeting  of  the  directors  will  suffice.®  In  England^ 
a  formal  resolution  appears  to  be  usual,  if  not  necessary,  and  it 
must  state  the  amount  and  date  of  maturing  of  the  call.''  Such 
a  resolution  is  valid,  though  a  similar  one  has  been  rejected  at  the 
same  meeting.® 

(5)  Requisites  and  Validity, — Calls  must  be  impartial,  must  bear 
equally  upon  all  stockholders,®  and  be  made  as  the  purposes  of 

I  Woods  (U.S.)  463;  Adler  r.  Mil-  within  their  power  to  make.  It  wa« 
-waukee  Brick  Mfg.  Co.,  13  Wis.  57 ;  held  that  the  call  was  valid. 
Miller's  Case,  54  L.  J.  Ch.  141  ;  4.  Citizens'  Mut.  F.  Ins.  Co.  r. Sort- 
Hawkins  t'.  Glenn,  131  U.S.  319;  26  well,  10  Allen  (Mass.)  112.  All  that  is 
Am.  &  Eng.  Corp.  Cas.  318 ;  Glenn  z\  really  necessary  is  that  there  should  be 
Liggett,  135  U.  S.  533.  some  act  or  resolution  which  evinces  or 

In  Glenn  v.  Saxton,  68  Cal.  358,  the  shows  a  clear  official  intent  to  render 
court,  per  Ross,  J.,  says:  "The  call  due  and  payable  a  part  of  all  the  un- 
made by  the  chancery  court  was  the  paid  subscription.  Budd  v.  Multnomah 
same  in  eflfect  as  if  it  had  been  made  St.  R.  Co.,  15  Oregon  418;  40  Am.  & 
by  the  president  and  directors  of  the  Eng.  R.  Cas.  551 ;  3  Am.  St.  Rep.  169. 
corporation,  and  when  made,  the  con-  5.  Hayes  v.  Pittsburgh,  etc.,  R.  Co., 
tract  of  the  defendant  to  pay  became  38  Pa.  St.  81. 

absolute,  and  a  cause  of  action  against  6.  Fox  v.  AUensville,  etc.,  Turnpike 

him  for  the  amount  of  his  assessment  Co.,  46  Ind.  31. 

accrued   in  favor  of    the   trustee   ap-  7.  In  re  Cawley,  42  Ch.  Div.  209; 

pointed  by  the  court."  31  Am.  &  Eng.  Corp.  Cas.  425. 

1.  Hall  V.  U.  S.  Ins  Co.,  5  Gill  (Md.)  8.  Ex  parte  Faris,  3  Kay  &  J.  408; 


484;    Mann    v.    Pentz,   3    N.    Y.   415;  In    re  Cawley,    42   Ch.  Div.  209;  31 

Seymour  x\  Sturj^ess,   26  N.  Y.  134;  Am.  &  Eng.  Corp.  Cas.  425.     In  this 

Rankine  x\  Elliott,  16  N.  Y.  377.  case  it  was  further  held  that  a  resolu- 

Assessments  by  a  receiver  upon  an  tion  may  be  made  the  first  business  of 
€x  parte  order  of  the  court  are  not  a  meeting  in  order  to  prevent  a  trans- 
conclusive.  Cuykendall  v.  Corning,  fer  to  escape  liability. 
88  N.  Y.  129;  Story  v.  Furman,  25  N.  9.  Calls  Mast  be  Impartial  and  mii- 
Y.  2i«j;  Walker  t'.  Grain,  17  Barb.  (N.  form. — Pike  x\  Bangor,  etc.,  Shore 
Y.)  128.  Line  R.  Co.,  68  Me.  445;   Preston  v, 

A  receiver  before  making  calls  must  Grand  Collier  Dock  Co.,  11  Sim.  327; 

show  the  amount  of  corporate  indebt-  Cannon  v.  Trask,  L.  R.,  20  Eq.  669. 

edness    and    liability   of    each    share,  An  assessment  of  35  per  cent,  upon 

where  the  subscription  provides  that  one  who  had  already  paid  40  per  cent, 

the  unpaid  balance  shall  be  subject  to  while   some   of  the  stockholders  had 

the  call  of  the  directors,  as  instructed  paid  but  20  per  cent.,  is  unequal  and 

by    the    stockholders.      Chandler    v,  void,  and  will  be  so  treated  though 

Keith.  42  Iowa  99.  made  bv  a   court  of    another    state. 

2.  Lewis  V.  Glenn,  84  Va.  947.  Great  \Vestern  Tel.  Co.  v,  Burnham, 

S.  Germantown,  etc  ,  R.  Co.  v.  Fit-  79  Wis.  47;  24  Am.  St.  Rep.  698. 
ler,  60  Pa.  St.  124;  100  Am.  Dec.  546.  Where  the  complainant  does  equity 
In  this  case  the  corporation  became  by  paying  installments  already  assess- 
embarrassed,  and  an  assignment  was  cd,  and  costs  of  action  at  law,  equity 
made  for  the  benefit  of  creditors,  will  protect  him  against  any  assess- 
By  the  procurement  of  the  assignee  men t  not  levied  on  other  stockholders, 
the  brokers  made  a  call  which  but  for  Yard  v.  Pacific  Mut.  Ins.  Co.,  10  N. 
the  assignment  it  would  have  been  J.  Eq.  480 ;  64  Am.  Dec.  467. 
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the  business  require.*  The  number  of  shares  must  first  be  fixed,* 
and  the  required  amount  subscribed  for.'  Levy  may  be  made 
before  incorporation,*  but  the  terms  of  a  conditional  subscription 

A  by-law  that  any  stockholder  pay-  less    subscription     than     the    whole 

ing  fifty  per  cent,  on  his  shares  shall  amount  of  capital  specified,  or  there  is 

be  discharged    from    future  calls,  is  a  waiver  of  the  condition  precedent 

valid,  and  relieves  those  who  comply  Salem  MilldamCorp.  z\  Ropes,  6  Pick, 

with  it  from   liability  to  creditors  of  (Mass.)  23;  9  Pick.  (Mass.)  195;  Cabot, 

the  company  after  dissolution.    Slee  etc.,  Bridge  ?'.  Chapin,  6  Cush.  (Mass.) 

V.  Bloom,   19  Johns.  (N.  Y.)  456;  10  53;    Shurtz  v.    Schoolcraft,    etc.,   R. 

Am.  Dec.  273.  Co.,  9  Mich.  269;  Topeka  Bridge  Co. 

Collusive    prepayment    by   the  di-  v,  Cummings,  3  Kan.  76;  Somerset  R. 

rectors  of  an  insolvent  company   of  Co.  7'.  Clarke,  61  Me.  384;  New  Hamp- 

calls  which   they  at  once   drew  upon  shire  Cent.  R.  Co.  v.  Johnson,  30  N. 

for  their  fees,  is  valid,  though  articles  H.  404;  64  Am.  Dec.  304;  Peoria,  etc., 

of  association  provide  for  payment  in  R.  Co.  v.  Preston,  35  Iowa  118;  Fox 

advance.  Sykes*Case,  L.  R.,  13  Eq.255.  v.  Clifton,  8  Bing    776;  Pitchford  v. 

Prepayment  after  filing  of  a  petition  Davies,  5  M.  &  W.  2;  Fry  v.  Lexing- 

f or  dissolution,  but  before  the  making  ton,  etc.,  R.  Co.,  2  Mete.  (Ky.)  323; 

of  an  order,  will  be  treated  as  a  loan  Estabrook  v,  Omaha  Hotel  Co.,  5  Neb. 

and  not  payment.    Pennington's  Case,  76;    Boehme  v.  Omaha   Hotel   Co.,   5 

45  L.  T.  433.     But  payment  after  ad-  Neb.  So." 

mitted  insolvency,  though  before  fil-  Subscriptions  must  betaken  by  those 

ing  a  petition,  is  a  valid  payment  in  ad-  apparently     able     to     pay.      Lewey's 

vance.  RamweirsCase,  50L.  J.  Ch.827.  Island  R.  Co.  r.  Bolton,  48  Me.  451; 

1.  Williams  v.  Taylor,  120  N.  Y.  244.  77  Am.  Dec.  236;  Penobscot  R.  Co.  v, 

2.  Number  of  SUiaxes  Must  be  Fixed. —  White,  41  Me.  512  ;  66  Am.  Dec.  257; 
Somerset,  etc.,  R.  Co.  v.  Cushing,  45  Read  v.  Memphis,  etc..  Gas  Co.,  9 
Me.   530;    Cabot,  etc.,   Bridge  Co.  v.  Heisk.  fTenn.)  545. 

Chapin,  6  Cush.  (Mass.)  50;  Somerset  A  subscription  for  preferred  stock  to 

R.  Co.  V.  Clarke,  61  Me.  384;  Worces-  draw  ten   per  cent,   interest  at  once 

ter,  etc.,   R.   Co.  v.    Hinds,  8.  Cush.  cannot  be  reckoned  as  part  of  the  capi- 

(Mass.)  no;  Stoneham  Branch  R.  Co.  tal  stock  subscribed.     Lewey's  Island 

V.  Gould,  2  Gray   (Mass.)   277;  Troy,  R.  Co.  i\  Bolton,  48  Me.  451 ;  77  Am. 

etc.,  R.  Co.  V.  Newton,  8  Gray  (Mass.)  Dec. 236. 

596;  Central  Turnpike  Corp.  v.  Val-  But  where  such  shares  are  required 

entine,  10    Pick.   (Mass.)    142.     And  to  be  taken  by  responsible  parties,  the 

where  the  number  of  shares  within  fact  that  some  turn  out  to  be  worthless 

certain  limits  is  left  to  the  directors  to  will   not    invalidate    subscriptions    if 

fix,   they   must  do   so   before   levying  obtained  in  good  faith.     Penobscot  R. 

assessments.     Worcester,  etc.,  R    Co.  Co.  v.  Dummer,  40  Mc.  172.     And  see 

V,  Hinds,  8  Cush.  (Mass.;  no;  ioJlotv-  infra^  this  title.  Defenses 

ing  Portland,  etc.,  R.  Co.  v.  Graham,  4.  Calls  Before  Incorporation.— Mar- 

II  Met.  (Mass.)  i;  Lexington,  etc..  R.  seilles  Land  Co.  v.  Aldrich,  86  III.  504. 

Co.  V,  Chandler,  13  Met.  (Mass.)  312;  A  company  cannot  enforce  assess- 

and  cases  infra^  next  note.  ments  levied  before  its  incorporation 

3.  Maxwell,  J,  says  in  Hale  v.  San-  by  a  joint  stock  association  whose 
born,  16  Neb.  3:  **  The  case,  therefore,  members  afterwards  incorporated, 
is  similar  to  that  of  Livesey  r.  Omaha  Richmond  Factory  Assoc,  v,  Clarke, 
Hotel  Co.,  5  Neb.  50,  in  which  it  was  61  Me.  351. 

held  that  where  the   capital   stock  is  Subscribers  who  sign  an  agreement 

fixed   at  a  given    sum,   divided    into  after  the  act  of  incorporation  is  passed 

shares  of  a  certain  amount  each,  the  to  pay  all  legal  assessments  that  may 

capital  so   fixed    must    be  fully  sub-  be  made  after  the  corporation  shall  be 

scribed     before    an     action    will     lie  organized,  are  personally  liable  for  an 

against  a  subscriber  to  recover  assess-  assessment  laid  to   defray  preliminary 

ments  levied  on  the  shares  of  stock,  expenses.     Salem  Mill  Dam.  Corp.  v. 

unless  there  is  a  clear  provision  in  the  Ropes,   6   Pick.   (Mass.)    23;  Central 

contract  to  proceed  with  the  accom-  Turnpike  Corp.  v,  Valentine,  10  Pick, 

plishment  of  the  main  design  with  a  (Mass.)  147. 
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must  be  performed  before  assessment.^  The  expediency  of  calls 
cannot  be  questioned  by  the  stockholders,*  and  irregularities  in 
the  levy  may  be  waived  by  implication.* 

(6)  Notice — (»)  VaeeMitj. — Where  the  subscription  itself,  or  the 

charter,  or  by-laws,  or  a  statute  requires  it,  notice  of  a  call  is  a 

condition  precedent*  to  suit  for  the  collection  thereof ;  and  the 
notice  must  comply  substantially  with  the  requirements.*    A  re- 

1.  Calls  Where  Bubecrlption  Is  Oondl-  appointed  a  committee  to  buj  lands, 
tlonal. — Ticonic  Water  Power,  etc.,  Co.  to  procure  a  charter  and  call  for  sub- 
V.  Lnng,  63  Me.  480.  scriptions,  etc.,  such  a  provision  being 

But  error  in   making  a   call  before  in  accordance  with  the  subscription,  is 

liability  accrues  may  be  corrected  by  a  liable  to  suit  by  the  corporation,  it  be- 

subsequent  call  after  condition  fulfilled  ing  the  legal  trustee  to  receive  and  ad- 

and  before  suit  brought.  Philadelphia,  minister  the  subscription  funds.     Sho- 

etc  .  R.  Co.  T^  Hickman,  28  Pa.  St.  318.  ber  f.  Lancaster  County  Park  Assoc, 

A  subscription  providing  that  not  more  68  Pa.  St.  429. 

than  five  dollars  per  share  should  be  It  is  suflRcient  to  show  a  lawful  levy 

assessed  at  one  time,  two  assessments  that  written  notice  was  given  of  the 

laid  at  the  same  time,  but  requiring  meeting,  and  that  the  latter  was  regu- 

not  more  than  five  dollars  at  one  pay-  larly  held  and  the  assessment  made. 

merit,  are  binding.    Penobscot,  etc.,  K.  Younglove  ik  Steinman,  80  Cal.  375. 

Co.  z'.  Dunn,  39  Me.  587.  8.  Waiver  of  Informalities. — Macon, 

Where  the  terms  of  subscription  re-  etc.,  R.  Co.  v.  Vason,  57  Ga.  314;  York 

quired  that  no  more  than  five  dollars  Tramways  v.  Willows,  8   Q^  B.   Div. 

be  assessed  at  the  same  time,  it  was  685.     But  the  acts  constituting  waiver 

held  that  if  no  more  be  required  to  be  must  be  clearly  proved.    Rutland,  etc., 

paid  at  one   time,   other  assessments  R.  Co.  v.  Thrall,  35  Vt.  536. 

might  be  voted  at  the  same  time.    Pe-  Denial  of  membership  is  a  waiver  of 

nobscot   R.  Co.  v.  Dummer,  ^fo  Me,  calls.     Cass  v.  Pittsburg,  etc.,  R.  Co., 

172;  63  Am.  Dec.  654.  80  Pa.  St.  31.     But  part  payment  of  a 

Calls  payable  March  i,  '54,  Dec.  i,  '54,  subscription  is  not.    Grosse  Isle  Hotel 

and  March  i,  ^55,  do  not  violate  a  provi-  Co.  v.  L^Anson,  43  N.  J.  L.  442.     Nor 

sion  forbidding  more  than  two  calls  in  does   the  vote  of  a  city   to  pay  a  call 

twelve   months.     Dinkgrave  v,  Vicks-  waive  its  invalidity.     Pike  r.  Bangor, 

burg,  etc.,  R.  Co.,  10  La.  Ann.  514.  etc.,  Shore  Line  R.  Co..  68  Me.  445. 

2.  Expediency — The  question  of  ex-  4.  Notice — When  Essential. —  Hughes 
pediency  is  a  matter  for  the  deter-  v.  Antietam  Mfg.  Co.,  34  Md.  316; 
mination  of  the  board  of  directors.  Scarlett  v.  Academy  of  Music,  43  Md. 
Chouteau  Ins.  Co.  xk  Floyd,  74  Mo.  2S6.  211  ;  Granite  Roofing  Co.  v.  Michael, 
See  also  Budd  v.  Multnomah  St.  R.  54  Md.  65  ;  Dexter,  etc.,  Plankroad  Co. 
Co.,  15  Oregon  413;  40  Am.  &  Eng.  R.  t'.  Millerd.  3  Mich.  91 ;  Rutland,  etc., 
Cas.  551 ;  3  Am.  St.  Rep.  169;  New  Al-  R.  Co.  v.  Thrall,  35  Vt.  536.  Contra 
bany,  etc.,  R.  Co.  V.  Fields,  10  Ind.  187;  Illinois  River  R.  Co.  v.  Zimmer,  20 
Bailey  v.  Birkenhead,  etc.,  R.  Co.,  12  111.  654. 

Benv.  43-^ ;  Yetts  v,  Norfolk  R.  Co.,  .5.  Macon,  etc .  R.  Co.  v,  Vason,  57 

3  De  G.  &  Sm.  293;  Ex  parte  Stanley,  Ga.  314.  where  fifty-nine  days*  notice 

33  L.  J.   Ch.  535 ;  Judah  v.   American  was  held  insufficient,  sixty  being  re- 

L.   S.    Ins.   Co.,   4    Ind.   333.     In   the  quired. 

case  last  cited  it  was  said  that  if  every  Where  the  subscription  provides  for 

stockholder  in  an  insurance  company  payment  in  installments  within  twenty 

like  that  in  question  (a  live  stock  in-  days  after  a  call,  a  subscriber  is  enti- 

surance  company),  might  be  allowed  tied  to  twenty  days*  notice  of  each  call, 

to   dispute  the   necessity  of  every  as-  before    he   can    be   sued    thereunder, 

sessment  upon  his  stock,  the  right  of  Cole   xy.  Joliet   Opera  House  Co.,  79 

those  insured  to  obtain  a  speedy  reim-  111.  96. 

bursement  of   losses  would  be  placed  But   notice   required  to   be  at  least 

too  much  at  hazard.  sixty  days  before  call  need  not  be  dur- 

A  subscriber  to  stock  in  a  park  asso-  ing  sixty  consecutive  days  prior;  it  is 

elation  who  fails  to  attend  a  duly  ad-  sufficient  if  given  once  sixty  days  be- 

vertised  meeting  of  subscribers,  which  fore  the  time  of  payment.  Muskingum 
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spectable  number  of  authorities  supports  the  rule  that  notice  is 
essential  even  if  not  expressly  required,*  but  the  majority  of  the 
cases  appears  to  hold  that  under  such  conditions  notice  is  unnec- 
essary.* Where  notice  is  given,  no  further  demand  is  necessary 
before  suit.^ 

(b)  Form. — The  form  of  the  notice  is  not  material.*     Personal 

Valley  Turnpike  Co.  v.  Ward,  13  Ohio  and  the  time,  place  and  amount  of  the 
120;  42  Am.  Dec.  191.  call  is  fixed  by  persons  other  than  the 
Where  subscriptions  were  to  be  subscribers,  the  better  and  more  rea- 
called  for  in  installments  it  must  ap-  sonable  rule  would  be  that  notice  of 
pear  that  they  were  called  for  periodi-  the  call  should  be  required  and  must 
cally;  not  that  assessments  were  all  be  given."  Cook,  Stock  and  Stock- 
made   at  one  time,  without  notice  of  holders,  §  118. 

previous  ones.    Spangler  v,  Indiana,        2.  Grubbs  r.  Vicksburg,  etc.,  R.  Co., 

etc.,  R.  Co.,  21  111.  276.  50  Ala.  398;  Alabama,  etc.,  R.  Co.  v. 

Where  the  amount  of  a  call  was  lim-  Rowley,  9  Fla.  508 ;   Wilson  v.  Wills 

ited  to  15  per  cent,  per  annum,  and  10  Valley  R.  Co.,  33  Ga.  466;  Tomlin  v. 

per  cent,  had  been  paid,  a  subsequent  Tonica,  etc.,  R.  Co.,  23  111.  429;  Un- 

call  need  not  specify  the  amount  or  thank  v.  Henry  County  Turnpike  Co., 

place    of    payment,   the  latter    being  6Ind.  125;   Fisher  xk  Evansville.  etc.^ 

fixed  by  notice.    Andrews  v,  Ohio,  etc.,  R.  Co.,  7  Ind.  407;   New  Albany,  etc., 

R.  Co.,  14  Ind.  169.  R.  Co.  x\  McCormick,  10  Ind.  499;  71 

1.  Dexter,    etc.,    Plankroad    Co.  v.  Am.  Dec.  337;  Johnson  r.  Crawford s- 

Millerd,  3  Mich.  91 ;  Alabama,  etc.,  R.  ville,  etc.,  R.  Co.,  1 1  Ind.  280 ;  Beckner 

Co.  V,  Rowley,  9  Fla.  508;  Spangler  v,  v.  Riverside  Turnpike  Co.,  65  Ind.  468; 

Indiana,  etc.,  R.  Co.,  21  111.  275 ;  Wear  Penobscot  R.  Co.  v.  Dummer,  40  Me. 

v.  Jacksonville,  etc.,  R.  Co.,  24  III.  593;  172;  63  Am.  Dec.  654;  Lake  Ontario^ 

Granite   Roofing   Co.  t».  Michael,   54  etc.,  R.  Co.  v.  Mason,  16  N.  Y.  451; 

Md.   65;    Braddock   v,   Philadelphia,  Rutland,   etc.,    R.   Co.    v.   Thrall,  35 

etc.,  R.  Co.,  45  N.  J.  L.  363;  Rutland,  Vt  536. 

etc.,  R.  Co.  V,  Thrall,  35  Vt.  536;  Es-  These  decisions  rest  upon  the  ground 
sex  Bridge  Co.  r.  Tuttle,  2  Vt.  393;  that  the  contract  to  pay  by  installments 
Miles  V.  Bough,  L.  R.,  3  Q^  B.  845.  is  in  effect  a  promise  to  pay  on  de- 
Notice  held  necessary  because  '*the  mand,  and  the  demand  involved  in  the 
times,  amount  of  installments  and  man-  suit  itself  is  alone  sufficient.  Smith  x\ 
ner  of  payment  were  all  to  be  pre-  Indiana,  etc,  R.  Co.,  12  Ind.  61. 
scribed  by  the  president  and  directors  Subscribers  are  chargeable  with  no- 
of  the  corporation,  depended  upon  their  tice  of  all  asses^^ments  made  during 
volition  and  action,  and  consequently  their  membership.  Spellier  Electric 
were  more  properly  within  their  knowl-  Time  Co.  r.  Geiger  (Pa.  1892),  23  Atl. 
edge.*'    Carlisle  x\  Cahawba,  etc.,  R.  Rep.  547. 

Co.,  4  Ala.  70.  Notice  is  necessary  only  to  authorize 

In  Hughes  v.  Antietam  Mfg.  Co.,  34  forfeiture;    not  to  support  an   action 

Md.  316,  it  was  said:  "To  say  that  it  on  a  subscription, specifying  no  condi- 

( notice)    is  unnecessary,   because   the  tion  or  time  of  payment.     Lake  Onta- 

subscribers,  who  may  be  living  in  dif-  rio,  etc  ,  R.  Co.  v.  Mason,  16  N.  Y.  451. 
ferent  parts  of  the  county,  and   per-        S.  Penobscot  R.  Co.  r.  Dummer,  40 

haps  the  state,  are  presumed  in  law  to  Me.  173;  63  Am.  Dec.  654.     And  see 

know  all  that  is  done  by  the  directors,  also   Winter   v,  Muscogee  R.  Co.,  11 

seems  to  us  to  be  raising  a  presump-  Ga.  438:  Spangler  x\  Indiana,  etc.,  R. 

tion  against  the  truth  itself."  Co..  21  111.  275  ;  Goodrich  v.  Reynolds, 

"It    is    a    well-established    princi-  31  111.  491  ;  S3  Am.  Dec.  240. 
pie  of  law  that  when  the  facts  or  cir-         One  demand  for  several  assessments 

cumstances  upon  which  the  perform-  is  sufficient.    Spangler  r.  Indiana,  etc  , 

ance  of  a  contract  depends,  lie  more  R.  Co..  2i  111.  276. 
particularly  in  the  knowledge  of  the        4.  Form  of  Notice — Notice  need  not 

promisee  than  the  promisor,  the  former  be  in  writing.     Smith  v,  Tallahassee 

must  give  the  latter  notice.     Hence  it  Plank  R.  Co.,  30  Ala.  650.    The  only 

would  seem  that  since  a  subscription  is  question  is,  whether  the   notice  gives 

not  due  absolutely,  but  only  on  call,  the  shareholder  to  understand  that  a 
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notice  will  suffice,  though  publication  or  letter  is  required.^ 
Where  notice  is  sent  by  mail,  the  fact  of  its  receipt  is  a  question 
for  the  jury,*  and  in  case  of  newspaper  publication  it  must  be 
shown  to  have  been  brought  to  the  stockholder's  knowledge.^ 

(e)  Proof  of  Votiee. — Publication  should  be  proved  by  introducing 
in  evidence  the  printed  notice,*  and  where  there  have  been  sev- 
eral insertions,  a  copy  of  the  first  with  the  testimony  of  the  pub- 
lisher as  to  the  others  will  suffice.^  But  an  affidavit  of  a  news- 
paper clerk  has  been  held  sufficient,®  though  a  mere  certificate  of 
the  secretary  of  the  corporation  is  not.''  The  person  who  mails 
a  notice  should  be  called  to  prove  that  fact.*  The  time,  and  not 
the  mere  fact  of  sending,  must  be  proved  when  notice  is  required 
to  be  given  a  specified  number  of  days  beforehand.* 

(d)  SpeclfloatioiiB  m  te  Payment — Thno,  PImo,  ote. — The  authorities  are 
divided  on  the  question  whether  the  notice  must  show  the  time 

call  has  been  made,  and  that  he  is  re-  registered  address,  it  need  be  only  sub- 
quired  to  pay  the  amount  on  a  given  stantially  followed.    Liverpool  Marine 
day.     Shackleford   v.  Dangerfleld,  L.  Ins.  Co.  v.  Haughton,  23  W.  R.  93. 
R.,  3  C.  P.  407.  2.  Braddock  v.  Philadelphia,  etc.,  R. 

1.  In  Mississippi,  etc.,  R.  Co.  v.  Gas-  Co.,  45  N.  J.  L.  363 ;  Jones  v,  Sisson,  6 
ter,  20  Ark.  455,  it  was  said :  **One  of  Gray  (Mass.)  208;  Eastern  R.  Co.  v. 
the  criterions  by  which  to  determine  Symonds,  6  Ry.  Cas.  578. 
whether  the  requirements  of  a  statute  S.  Alabama,  etc.,  R.  Co.  v.  Rowley, 
are  imperative  or  merely  directory,  is  9  Fla.  508;  Tomlin  v.  Tonica,  etc.,  K- 
that  those  acts  which  are  of  the  essence  Co.,  23  111.  429;  Unthank  r.  Henry 
of  the  thing  required  to  be  done  are  County  Turnpike  Co.,  6  Ind.  125; 
imperative,  while  those  which  are  not  Lake  Ontario,  etc.,  R.  Co.  v.  Mason, 
of  the  essence  are  directory.  .  .  .  16  N.  Y.  451 ;  Rutland,  etc.,  R.  Co.  v. 
The  giving  of  sixty  days'  notice  is  im-  Thrall,  35  Vt.  536. 
perative  and  must  be  strictly  complied  But  it  has  been  held  that  notice  is 
with,  because  it  is  of  the  essence  of  the  sufficient  if  published  at  residence  of 
thing  to  be  done ;  the  mode  of  doing  subscriber.  Dinkgrave  v,  Vicksburg, 
so  is  directory,  because  not  of  the  etc.,  R.  Co.,  10  La.  Ann.  514.  See 
essence,  and  may  either  be  by  publica-  generally  on  the  subject  of  notice, 
tion  in  the  manner  prescribed  by  the  Notice,  vol.  16,  p.  787. 
charter  or  by  actual  personal  notice."  4.  Rutland,  etc.,  R.  Co.  v.  Thrall,  35 
See  also  Schenectady,  etc.,  Plank  R.  Co.  Vt.  546.  In  this  case,  an  action  to  recov- 
V,  Thatcher,  11  N.  Y.  102.  But  com-  er  unpaid  subscriptions,  Aldis,  J.,  for 
pare  Tomlin  v.  Tonica,  etc.,  R.  Co.,  the  court,  said:  "The  newspaper  which 
23  III.  374.  And  when  no  form  of  no-  contains  the  notice  is  clearly  the  best 
tice  is  prescribed,  notice  by  news-  evidence  of  its  publication  and  con- 
paper  publication  is  sufficient.  Hall  tents,  the  very  evidence  which  the  law 
V.  U.  S.  Ins.  Co.,  5  Gill  (Md.)  484.  In  and  the  contract  provided  astheproper 
this  case  it  was  said  that  the  substitu-  proof  to  the  subscriber  of  the  calls, 
tion  of  newspaper  notice  in  lieu  of  Its  production  in  the  first  instance  is 
personal  notice  has  so  long  been  in  required  by  the  ordinary  principles  of 
universal  usage,  and  of  notoriety  equal  the  law  of  evidence." 
to  that  of  newspapers  themselves,  that  5.  Unthank  v,  Henrv  County  Turn- 
the  custom  of  doing  so  has  become  a  pike  Co..  6  Ind.  125;  Rutland,  etc.,  R. 
part  of  the  law  of  the  land.  Co.  v.  Thrall,  35  Vt.  536. 

Constructive  notice  by  mail  is  not  a  6.  Andrews  v.  Ohio,  etc.,  R.  Co.,  14 

personal  notice,  although  in  some  cases  Ind.  169. 

by  express    statutory   provision   it  is  7.  Tomlin  v,  Tonica,  etc.,  R.  Co.,  33 

sufficient  to  bind  parties.     Hughes  v.  111.  429. 

Antietam  Mfg.  Co.,  34  Md.  316.  8.  Jones  v,  Sisson,  6  Gray  (Mass.)  288. 

When  notice  is    authorized  to  be  9.  Cole  v.  Joliet  Opera  House  Co., 

given  by  mail  to    the   shareholder's  79  111.  96. 
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and  place  of  payment,  the  amount  and  the  person  to  whom  it  is 
payable.  The  weight  of  authority  appears  to  favor  the  rule  that 
such  statements  are  not  essential,*  but  there  are  cases  which  re- 
quire them  to  be  made,  either  in  the  resolution*  or  notice  of  the 
call ;'  and  at  all  events,  notice  of  the  time  of  payment  must  be 
reasonable.* 

(7)  Maturity, — A  call  dates  from  the  passage  of  the  resolution* 
and  not  from  the  time  fixed  for  payment,®  or  from  the  time  of 
giving  the  notice.'' 

(8)  Interest, — Interest  on  calls  made  by  directors  runs  from  the 
maturity  thereof.^     In  England  a  provision  as  to  interest  does  not 

1.  Fox  V,  Allensville,  etc.,  Turnpike  payments,  and  where  he  resided,  and 
Co.,  46  Ind.  ^i ;  Andrews  f.  Ohio,  etc.,  at  what  place  thej  might  make  paj- 
R.  Co.,  14  Ind.  169;  Marsh  v.  Bur-  ment.  Thej  might  judge  erroneously 
roughs,  I  Woods  (U.  S.)  463;  London,  as  to  where,  by  implication  of  law, 
etc.,  R.  Co.  V.  Fairclough,  2  M.  &  G.  they  should  pay  their  subscriptions. 
674 ;  Newry,  etc.,  R.  Co.  v.  Edmonds,  To  remove  all  uncertainty  the  charter 
2  Exch.  119.  provided  that  it  should  not  be  left  to 

Where  articles  of  incorporation  re-  implication — that  the  notice  should  ex- 
quire  the  notice  to  designate  place  of  press  the  place  of  payment.  The  pro- 
payment,  a  notice  directing  payment  vision  seems  to  us  too  important  to  be 
to  A  residing  in  B  is  sufficient.  Troy  disregarded,  or  held  as  merely  direct- 
Turnpike,  etc.,  R.  Co.  V.  M'Chesney,  ory.  And  when  the  contract  itself 
21  Wend.  (N.  Y.)  296.  includes  by    reference    this  provision 

A  notice  requiring  one  to  pay  to  the  within  its  terms,  it  must  be  held  a  sub- 
corporate  treasurer,  implies  payment  stantial  part  of  the  contract,  and  to  be 
at  his  office,  and  is  sufficient  as  to  construed  in  the  plain  and  ordinary 
place.  Muskingum  Valley  Turnpike  sense  in  which  common  minds  would 
Co.  V,  Ward,  13  Ohio  120;  42  Am.  Dec.  look  at  it,  and  that  is  a  condition  which 
191.  But  see  Dexter,  etc.,  R.  Co.  v.  must  be  performed  before  the  sub- 
Millerd,  3  Mich.  91 ;  Danbury,  etc.,  R.  scriber  can  be  sued.'' 
Co.  V,  Wilson,  22  Conn.  435.  Where  the  charter  merely  requires 

2.  In  re  Cawley,  42  Ch.  Div.  209;  31  place  of  payment  to  be  stated,  it  may 
Am.  &  Eng.  Corp.  Cas.  425.  See  the  be  omitted  from  the  resolution  provid- 
"  Law  Times  "  for  1890,  p.  166,  which  ing  for  a  call,  if  mentioned  in  published 
contains  an  editorial  discussion  of  the  notice.  Great  North  of  England  Co. 
above  case.  v,  Biddulph,  7  M.  &  W.  243 ;  Sheffield, 

8.  Rutland,  etc.,  R.  Co.  v.  Thrall,  35  etc.,  R.  Co.  r;.  Woodcock,  7  M.  &  W.  574. 

Vt  536.    This  case  has  been  cited  by  4.  Fairfield  Countj'  Turnpike  Co.  v. 

text-book  writers  in  support  of   the  Thorp,  13  Conn.  173;  Hall  f.  U.  S.  Ins. 

statement  that  the  place  of  payment  Co.,  5  Gill  (Md.)  484. 

need  not  be  stated.    But  the  opinion  5.  Mftturlty  of  Call. — Reg.  v,  London- 

certainly  announces  the  opposite  rule,  derry,  etc.,  R.  Co.,  L.  R.,  13  Q^  B.998. 

While  it  is  true  that  the  charter  there  In  Beckner  v.  Riverside  Turnpike 

required  specification  of  the  place  of  Co.,  65  Ind.  468,  where  the  subscrip- 

payment,  yet  the  decision  is  not  based  tion  became  due  on  the  call   of  the 

entirely  on  that  ground,  as  the  follow-  company,   and    such   call   was   made, 

ing  will  show:  **  We  have  already  said  Biddle,  J.,  said:  **The  money  thus  be- 

we  deem  it  material  that  the  notice  came  due  according  to  the  terms  of 

should  specify  the  place  of  payment,  the  call,  which  the  stockholders  were 

This  seems  to  us  very  plain  upon  con-  bound  to  notice,  without  either  publi* 

sideration  of  the  reason  which  doubt-  cation  or  demand  made." 

less  led  to  the  insertion  of  such  a  pro-  6.  Ex  f  arte  Dawes,  38  L.  J.  Ch.  512. 

vision  in  the  charter.    The  subscribers  7.  Reg.  v,  Londonderry,  etc.,  R.  Co., 

resided  in  various  towns  in  the  state,  L.  R.,  13  Q^,  B.  998. 

from     Burlington    to   Bellows    Falls.  8.  Interest    on    Calls.  —  Rikhoff    v. 

They  would  naturally  be  in  doubt  as  to  Brown*s  Rotary,  etc.,  Co.,  68  Ind.  388; 

who  was  the  proper  officer  to  receive  Gould  v,  Oneonta,  71  N.  Y.  398;  Barr 
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apply  to  calls  by  the  official  liquidator,^  an  officer  somewhat  re- 
sembling the  American  receiver.  Calls  by  a  court  draw  interest 
from  the  time  of  demand  and  notice.* 

(9)  Limitations, — There  must  be  a  call  or  an  abandonment  of 
business  by  the  corporation  before  the  Statute  of  Limitations  be- 
gins to  run  on  the  call  and  in  favor  of  the  stockholders.'  Where 
shares  have  been  assigned  the  statute  runs  from  the  date 
of  the  call  and  not  the  date  of  the  assignment.^  The  stat- 
ute of  the  state  where  the  corporation  is  organized  governs.*  On 
calls  by  the  court,  the  statute,  according  to  the  weight  of  author- 
ity, runs  only  from  the  date  of  the  decree,®  but  it  has  been  ad- 
versely held  that  the  liability  accrues  when  the  corporation  ceases 
to  do  business,  and  that  the  statute  begins  to  run  from  that 
time.''     Refusal  to  pay  the  first  of  a  series  of  calls  is  not  such 

V.  Wilcox,  32   N.  Y.  551 ;   Casey  v,  5.  Glenn  r.  Liggett,  135  U.  S.  548. 

Gain,  94  U.  S.  673 ;  Stocken's  Case,  L.  See  also  Andrews  v.  Bacon,  38   Fed. 

R.,  5  Eq.  6.  Rep.  777 ;    Butler  v.  Poole,  44   Fed. 

Interest  is  not  collectible  on    for-  Rep.  ^86. 

felted  shares  where  articles  provide  6.  Glenn  i;.  Semple,  80  Ala.  159;  60 

that  all  interest  in  the  company  is  ex-  Am.  Rep.  92 ;  Lehman  v.  Glenn,  87 

tinguished  by  forfeiture;  though  they  Ala.  618;   Glenn  v,  Howard.  81    Ga. 

contain  another  provision  for  interest  383;  12  Am.  St.  Rep.  318;  Glenn  v. 

on  all  overdue  calls.     Stocken's  Case,  Williams,  60  Md.  95 ;  Vanderwerken 

L.  R.,  3  Ch.  412.  V,  Glenn,  85  Va.  9;  Morgan  County 

In   England^  by  statute,  where  the  v.  Allen,  103  U.  S.  498;   Hawkins  v, 

notice  states  that  calls  shall  draw  in-  Glenn,  131  U.  S.  319;  ?6  Am.  &  Eng. 

terest  if  not  paid  bv  a  certain  day,  in-  Corp.  Cas.  318 ;  Glenn  v.  Liggett,  135 

terest  may   be    collected.    Ex    parte  U.  S.  533. 

Barrow,  L.  R.,  3  Ch.  784.  7.  In  Glenn  v.  Dorsheimer,  23  Fed. 

The  following  are  the  provisions  of  Rep.  695,  Brewer,  J.,  says  :  **  In  1866 
the  English  Companies  Clauses  Act  of  this  corporation  (the  National  Express 
1845,  relative  to  interest:  "If  before  or  and  Transportation  Co.)  ceased  to  do 
on  the  day  appointed  for  payment,  any  business.  It  ceased  to  be  a  going  con- 
shareholder  does  not  pay  the  amount  cern.  It  turned  over  its  property, 
of  any  call  to  which  he  is  liable,  then  including  its  debts  due  from  its  stock- 
such  shareholder  shall  be  liable  to  holders,  to  the  assignees,  to  collect  its 
pay  interest  for  the  same  at  the  rate  debts,  dispose  of  its  property  and  pay 
allowed  by  law  from  the  day  appointed  its  creditors.  Whenever  such  a  cessa- 
for  the  payment  thereof  to  the  time  of  tion  of  business  occurs,  it  seems  to  me 
actual  payment.''  fair  to  say  that  the   liability  of   the 

In   England  a  claim    for    interest  stockholder  becomes  absolute — a  fixed, 

need  not  be  inserted  in  the  pleadings,  unconditional    obligation.      And,    al- 

Southampton  Dock  Co.  v,  Richards,  i  though  no  call  be  made  by  the  com- 

M.  &  G.  448.     But  the  amount  claimed  pany,  or  by  the  assignees,  yet  these 

should  cover   interest.     London,  etc.,  debts  from  the  stockholders  could  have 

R.  Co.  V.  Fairclough,  2   M.  &  G.  674.  been  reached  by  the  creditors.    That 

1.  In  re  Welsh  Flannel,  etc.,  Co.,  L.  seems  to  be  settled  by  the  decision  in 

R.,  20  Eq.  360.  Ogilvie  v.  Knox  Ins.  Co.,  22  How.  (U. 

a.  Hambleton  v.  Glenn  (Md.  1890),  S.)  380,  where  the  supreme  court  held 

31  Am.  &  Eng.  Corp.  Cas.  505 ;  citing  that  the  creditors  who  had  reduced 

Scovill  V,  Thayer,  105  U.  S.   155,  and  their  claims  to  judgment  against  the 

criticising  Hawkins  v,  Glenn,  131  U.  corporation,  might  proceed  directly  by 

S.  332;  26  Am.  &  Eng.  Corp.  Cas.  318.  bill  against  one  or  more  stockholders." 

The    case    construes     the     Virginia  In  Glenn  t;.  Howard,  8i  Ga.  383;  12 

statute.  Am.  St.  Rep.  318,  the  court,  in  com- 

8.  Curry  v.  Woodward,  53  Ala,  371 ;  menting  on  the  above,  said  :  "We  are 

Williams  v.  Taylor,  120  N.  Y.  244.  aware  there  is  a  decision  to  the  con- 

4.  Priest  V,  Glenn,  51  Fed.  Rep.  400.  trary  by  Judge  Brewer,  of  the  United 
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denial  of  liability  upon  the  remainder  as  to  set  the  statute  run- 
ning against  them.^ 

(id)  Evidence?' — Where  calls  are  necessary  they  must  be  clearly 
proved.'  The  best  evidence  is  the  official  record  of  the  resolu- 
tion or  order,*  but  an  entry  by  the  secretary  in  the  minute  book 
is  competent.*  So  the  corporate  books  are  admissible  to  prove 
the  mode  of  payment  as  well  as  the  call  itself,®  and  proof  that  a 
certain  call  is  authorized  is  competent  to  show  the  validity  of  a 
previous  one.''  A  mere  declaration  to  that  effect  in  the  notice,  is 
not  sufficient  to  prove  that  a  call  was  made  by  the  proper  author- 
ity.* 

(i  i)  Calls  After  Transfer. — Where  stock  has  been  sold,  but  the 
corporate  requirements  as  to  transfer  have  not  been  complied 
with,  the  corporation  may  treat  the  seller  and  original  subscriber 
as  still  liable  to  a  call.®  But  as  between  the  parties,  the  transferee 
is  under  an  implied  obligatioa  to  reimburse  the  transferrer  for 
calls  paid  by  him  after  he  has  actually  parted  with  his  ownership.*® 

States  circuit,  Glenn  v.  Dorsheimer,  23  8.  New  Jersey,  etc.,  R.  Co.  v.  Strait, 

Fed.  Rep.  695,  in  which  it  was  held  35  N.  J.  L.  332. 

that  where  an  insolvent  corporation  9.  Brinkley  v.  Hambleton,  67  Md. 
ceases  to  do  business  and  assigns  all  169;  Humble  v.  Langston,  7  M.  &  W. 
its  property,  including  unpaid  stock  517;  Sayles  v.  Blanc,  L.  R.,  14  Q^  B. 
subscriptions,  to  trustees  for  the  benefit  205.  See  also  Stock,  vol.  23,  p.  582, 
of  its  creditors,  the  liability  of  its  infra,  this  title.  Liability. 
stockholders  at  once  becomes  abso-  But  in  Chouteau  Spring  Co.  v. 
lute,  and  the  Statute  of  Limitations  be-  Harris,  20  Mo.  3S2,  it  was  held  that 
gins  to  run  in  their  favor  and  against  assessments  could  be  levied  on  one 
such  creditors  and  trustees  immedi-  who  had  transferred  his  stock,  though 
ateiy.  And  this  is  the  only  decision  the  corporation  was  empowered  by 
to  the  contrary  that  we  have  been  able  charter  to  regulate  such  transfer,  and 
to  find  directly  upon  the  question,  it  was  made  without  its  consent. 
Other  cases  have  been  referred  to  by  10.  Transferee  Reimbursing  Transfer- 
learned  counsel  who  argued  the  case,  rer. — Kellogg  t;.  Stockwell,  75  111.  68; 
which  seem  to  look  in  that  direction —  Cormac  v.  Western  White  Bronze 
and  I  must  say  for  myself  that  there  is  Co.,  77  Iowa  32  ;  Hutzler  v.  Lord,  64 
a  great  deal  of  reason  in  favor  of  the  Md.  534 ;  Brinkly  v,  Hambleton,  67 
decision  of  Judge  Brewer;  but  the  Md.  169;  Brigham  v.  Mead,  10  Allen 
weight  of  authority  is  unquestionably  (Mass.)  245;  Johnson  v.  Underbill,  52 
against  the  ruling  of  the  court  below  N.  Y.  203;  Treadway  v.  Johnson,  33 
in  this  case."  Mo.  App.  122;  Tripp  v.  Apleman,  35 
1.  Dorsheimer  v.  Glenn,  51  Fed.  Fed.  Rep.  19;  21  Am.  &  Eng.  Corp. 
Rep.  404.  Cas.  544;  Castellan   v.  Hobson,  L.  R., 

3.  See  also  jff/ra,thi8  title.  Notice—  10  Eq.  Cas.  47;  Kellock  v.  Enthoven, 
Proof.  L.   R.,  9  Ct  B.   241 ;  L.  R.,  8  Q^  B. 

S.  South   Georgia,    etc.,   R.    Co.  v.  458;   Bowring  v.  Shepherd,  L.  R.,  6 

Ayres,  56  Ga.  230;  Scarlett  v.  Academy  Q^   B.    309;    Davis    v.    Haycock,    L. 

of  Music,  43  Md.  203.  R.,  4  Ex.  373 ;  Grissell  v.  Bristowe,  L. 

4.  Guadalupe,  etc.,  Assoc,  v.  West,  R.,  3  C.  P.  112;  Chapman  v.  Shep- 
70  Tex.  391.  herd,   L.   R.,  C.   P.    228;   Walker  v, 

5.  Fox  V.  Allensville,  etc.,  Turnpike  Bartlett,  18  C.  B.  845;  86  E.  C.  L.  845; 
Co.,  46  Ind.  31.  Humble  v.  Langsdon,  7  M.  &  W.  517; 

6.  Bavington  v.  Pittsburgh,  etc.,  R.  Shaw  v.  Fisher,  5  De  G.  M.  &  G. 
Co.,  34  Pa.  St.  358 ;  Comfort  v.  Le-  596.  The  opinion  of  Chief  Justice 
land,  3  Whart.  (Pa.)  81.  Alvey,  in  the    case    of    Brinkley    v, 

7.  Bavington  v.  Pittsburgh,  etc.,  R.  Hambleton,  67  Md.  169,  contains  a 
Co.,  34  Pa.  St  358.  discussion  of  this  point:  "  The  liabil- 
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This  obligation  is  confined,  according  to  American  authority,  to 
those  who  own  the  stock  when  the  call  is  levied,^  but  there  are 
English  cases  to  the  efifect  that  the  original  transferrer  may  hold 
any  one  of  several  successive  transferees.*  The  latter  have  also 
been  held  liable  for  calls  made  before,  but  payable  after,  transfer,' 
though  such  liability  depends  largely  upon  the  circumstances, 
statutes,  and  the  agreement  of  the  parties  *  Under  proper  con- 
ditions, one  who  has  contracted  to  purchase  stock  may  be  com- 
pelled to  indemnify  the  prospective  transferrer  for  calls  made 
since  the  agreement.* 

\ty  to   pay  the  calls  made  upon  the  the  assignor.    And  such  is  the  implied 

stock    after    the    transfer,    is    shifted  obligation  of  every  assignee  of  stock/' 

from  the  outgoing  to   the   incoming  One   who  sells    shares   before    the 

stockholder,    the     transfer    of    stock  issue  of  certificates,  agreeing  to  give 

ivorking  a  complete   novation  of  the  the  purchaser  a  certificate  when  he  re* 

contract  of  membership,  the  transferee  ceives  one,  is  not  bound,  as  between 

being  substituted   to  the  place  of  the  the  purchaser  and  himself,  to  pay  an 

transferrer,   with    all   the   rights  and  assessment  on  such  shares   after  the 

liabilities  incident  to  the  holding  of  sale  and  before  the  issue  of  the  cer- 

the  shares.    This  is  well  established  titicate.     Brigham  v.  Mead,  lo  Allen 

by  the  decisions  of  this  court,  as  it  is  (Mass.)  245. 

by  the  decisions  of  other  courts  of  the  Where  the  seller  has  done  all  in  his 

highest  authority.     Bend   v.   Susque-  power    to    convey,    the  purchaser   is 

hanna   Bridge,  etc.,  Co.,  6   Harr.   Si  ].  under  an  implied  contract  to  indem- 

(Md.)  119;  14  Am.  Dec.  261;  Hall  v.  nifv    him    against  calls.     Walker    v. 

U.  S.  Ins.  Co.,  5  Gill  (Md.)  484;  Web-  Bartlett,  18  C.  B.  845;  86  E.  C.  L.  845. 

ster   V,   Upton,  91   U.    S.  68;   Cape's  And  under  a  guaranty  of  registration, 

Case,   2   De  G.  M.  &  G.  562.     .     .    .  the  purchaser  is  liable  to  the  seller's 

Also  in  those  cases  where  there  has  executor,  though  the  purchaser  is  a 

been  an  assignment  of  stock,  but  from  stock-jobber   and  has    resold.    Cruse 

neglect,  or  omission  from  any  cause,  v,  Paine,  L.  R.,  6  Eq.  641. 

to   have  the  actual  transfer  made  on  1.  Brinkley  t;.  Hambleton,67Md.  169^ 

the  books  of  the   corporation  to  the  2.  Nickalls  zk  Eaton,  33  L.  T.,  N.  S. 

assignee,  and  the  assignor  remains  the  699;  Hawkins  z).  Maltby,L.R.,  3  Ch.  188. 

nominal  owner  merely,  and  because  of  8.  West  Philadelphia  Canal  Co.  v. 

that  fact,  is  required  to  pay  calls  upon  Innes,  3  Whart.  (Pa.)   188;    Aylebury 

the  stock,  there  is  an  implied  obliga-  R.  Co.  7^   Mount,  4  M.   &  G.  651;  5 

tion  on  the  part  of  the  assignee  to  in-  Scott,  N.  R.  127. 

demnify   such  nominal  owner  of   the  4.  Schenectady,  etc.,  Plank  R.  Co. 

shares  against  calls  made  during  the  v,  Thatcher,   11    N.   Y.   113;    North 

time  that  the  former  remains  virtually  American,  etc.,  Assoc,  v,   Bentley,  19 

and    potentially    the    owner    of    the  L.  J.  Q^  B.  427. 

shares,  though  not  registered  on  the  6.  Wynne  v.  Price,  3  De  G.  &  S.  310; 

books.    This  is  the  principle   of  the  Cruse  v.  Paine,  L.  R.,6  Eq.641;  L.  R^ 

cases  of   Walker  v.  Bartlett,  18  C.  B.  4  Ch.  441 ;  Peppercome  v.  Clench,  26 

845 ;  86  E.  C.  L.  845  ;  Johnson  v,  Un-  L.  T.,  N.  S.  656;  Evans  v.  Wood,  L.  R., 

derhill,  52  N.  Y.  203,  and  the  recent  5  Eq.  9;  Hodgkins  v.  Kelley,  L.  R.,  6 

case,  decided  by  this  court,  of  Hutzler  Eq.  496;  Shepherd  z\  Gillespie,  L.  R^ 

V,   Lord,  64  Md.  534.     In  such  cases,  3  Ch.  764,  affirming-  L.  R.,  5  Eq.  293; 

and,  indeed,  in  all  cases,  the  assignee  Castellan  z\  Hobson,  L.  R.,  10  Eq.  47; 

takes  the  shares    subject  to    all    the  Pender  v.  Fox,  20  W.  R.  966;  Brown 

burdens  and  liabilities  attached  to  or  zk  Black,  L.  R.,  S  Ch.  App.  939;  Shep- 

growing  out  of  the  beneficial  owner-  pard   v.   Murphy,  L.   R.,   2    Eq.   544; 

•hip  of  the  shares,  and  the  law  implies  Paine  7*.  Hutchinson,  L.  R.,  3  Ch.  3^; 

an  obligation  or  promise  on  his  part  Hawkins  v.  Maltby,  L.  R.,  3  Ch.  200. 

that  those  burdens  and  liabilities,  in-  But  the  transferrer  cannot  claim  indem- 

cumbent  upon  himself  while  he  holds  nity  from  jobbers  who  have  furnished 

the  stock,  shall  not  be  imposed  upon  the  names  of   purchasers    to    whom 
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(12)  Assessments  Proper. — It  has  already  been  stated'  that  the 
term  assessments^  strictly  applies  only  to  amounts  levied  beyond 
par  value.  The  rule  is  now  general  that  corporations  have  no 
implied  power  to  make  such  levies,*  and  even  when  the  power  is 
expressly  conferred,  it  will  receive  a  strict  construction.*  In 
Calif ornia  the  statute  provides  for  assessments  to  meet  corporate 
expenses,  and  this  has  been  construed  to  authorize  levies  after 
stock  is  paid  up.*     But  assessments  of  this  class  are  most  corn- 


transfers  have  been  executed.    Coles  by  the  corporate  by-laws.    Price's  Ap- 

V,  Bristowe,  L.  R.,  4  Ch.  3.  peal,  106  Pa.  St.  421. 

1.  Su/>ra,   this  title,  Calls  and  As-        4.  California    Statute.— Civil     Code 
sesswents.  California^  ^  t^"^!^  re'Af\?>'.  **Thedirect- 

2.  Spense  v.  Iowa  Valley,  etc.,  Co.,  ors  of  any  corporation  formed  or  ex- 
36  Iowa  410;  Cincinnati,  etc..  R.,  Co.  isting  under  the  laws  of  the  state,  after 
V.  Clarkson,  7  Ind.  595;  Ohio,  etc.,  one-fourth  of  its  capital  stock  has  been 
R.  Co. -y.  Cramer,  23  Ind.  490;  Great  subscribed,  may,  for  the  purpose  of 
Falls,  etc.,  R.  Co.  7\  Copp,  38  N.  H.  paying  expenses,  conducting  business, 
124;  Beach  v.  Smith,  30  N.  Y.  116;  or  paying  debts,  levy  and  collect  as- 
American  Silk  Works  v.  Solomon.  4  sessments  upon  the  subscribed  capital 
Hun  (N.  Y.)  135;  Atlantic,  etc.,  Co.  stock  thereof,  in  the  manner  and  form 
V.  Mason,  5  R.  I.  463;  Middletown,  and  to  the  extent  provided  herein." 
etc..  Turnpike  Co.  v.  Watson,  1  Rawle  In  Santa  Cruz,  etc.,  R.  Co.  v. 
(Pa.)  330.  Spreckles,  6^   Cal.  193;  5  Am.  &  Eng. 

Assent  to  an  illegal  assessment,  so  Corp.  Cas.  55 ;  9  Am.  &  Eng.  R.  Cas. 
as  to  make  it  valid,  is  not  to  be  pre-  679,  commenting  on  the  section  above 
sumed  from  an  assent  to  former  illegal  quoted,  Ross,  J.,  says  :  "  From  this 
assessments  of  a  less  amount;  nor  can  section  these  things  at  least  are  clear: 
it  be  eflFected  by  the  assignor  of  stock  (i)  That  no  assessment  for  any  pur- 
after  assignment  and  notice  of  the  pose  can  be  levied  until  at  least  one- 
same  to  the  corporation ;  even  when  fourth  of  the  capital  stock  of  the  cor- 
authorized  it  can  be  made  at  a  special  poration  has  been  subscribed;  (2)  that 
meeting  only  when  notice  is  duly  assessments  may  be  levied  in  the  man- 
given.  Atlantic,  etc.,  Co.  v.  Mason,  5  ner  and  form  and  to  the  extent  pro- 
R.  I.  463.  vided  by  the  statute,  for  the  purpose 
A  fine  imposed  upon  a  member  of  a  of  paying  the  expenses,  conducting  the 
corporation  in  his  absence  and  without  business,  or  paying  the  debts  of  the 
due  form  is  without  eflFect.  State  v.  corporation ;  and  (3)  that  the  assess- 
Milwaukee  Chamber  of  Commerce,  47  ment  authorized  to  be  levied  shall  be 
Wis.  670.  levied  only  upon  the  subscribed  cap- 
In  England,  it  seems  that  where  di-  ital  stock ;"  and  again  :  *'  Nor  is  it  easy 
rectors  are  empowered  to  increase  the  to  believe  that,  had  the  legislature 
funds,  they  may  do  so  by  assessing  the  intended  by  the  provisions  of  the 
shareholders  after  their  stock  is  paid  code  in  question  to  authorize  assess- 
up;  and  the  fund  so  raised  may  be  ments  only  to  the  extent  of  the  par 
treated  as  a  loan  to  the  company,  value  of  the  stock  subscribed  for — in 
Peninsular  Co.  v.  Fleming,  27  L.  T.,  other  words,  to  provide  only  for  the 
N.  S.  193.  calling  in   of  the  sums  subscribed — it 

3.  Lewey's  Island  R.  Co.  i\  Bolton,  would  not  have  expressed  that  inten- 
48  Me.  451';  77  Am.  Dec.  236.  tion  in  appropriate  language.  It  would 

Where  the  legislature  gives  power  have  been  an  easy  matter  to  have  done 

to  raise  a   fund  in  addition  to  capital  so.  and,  as  we  shall  presently  see,  when 

stock,  by  assessments  on  stockholders,  the    codes    were    adopted    there    was 

directors  cannot  levy  such  assessments  standing  upon  the  statute  books  an  old 

without  authority  from  the  stockhold-  act    providing    for    that    very   thing, 

ers.    Marlborough  Mfg.  Co.  v.  Smith,  '  There  are  two  classes  of  assessments,' 

2  Conn.  579.  says   Potter  on   Corporations,  vol.  i. 

And  even  when  conferred  by  statute  p.  323,  *  made  by  corporations  or  the  di- 

or  charter  the  power  may  be  restricted  rectors  thereof,  one  of  which  is  more 
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mon  among  mutual  stock  companies,*  non-trading  corporations, 
and  voluntary  associations.*  , 

c.  Actions  and  Remedies — (i)  In  General. — For  compelling 
payment  of  subscriptions,  the  corporation  usually  has  its  choice 
of  several  methods.  Assumpsit^  or,  under  the  reformed  procedure, 
an  action  corresponding  to  it,  lies  to  recover  the  amount  unpaid .• 
So  an  action  for  damages  may  be  brought  for  the  difference  between 
the  market  value  and  the  agreed  price  of  the  shares,*  or  the  stock 
may  be  levied  on  to  satisfy  a  judgment  obtained  in  a  suit  on  the 
subscription.* 

(2)  Forfeiture  —  (»)  Vatnra,  Origin,  and  Authority.  —  The  method 
most  peculiar  to  the  enforcement  of  the  contract  of  subscription 
is  for  the  corporation  to  declare  the  unpaid  shares  forfeited.  This 
remedy  is  statutory,®  and  the  power  to  exercise  it  must  be  ex- 

properly  distinguished  as  *  calls '  made  corporation  must  resort  to  the  remedy 
upon  the  subscriptions  for  shares  by  forfeiture,  in  the  case  of  an  implied 
within  the  amount  of  the  unpaid  Rums  promise  to  pay  for  the  stock  subscribed, 
upon  the  number  of  shares  subscribed;  and  could  maintain  an  action  only  up- 
the  other,  an  assessment  made  upon  on  an  express  promise  to  pay.  I  am 
the  corporators  not  merely  as  a  part  of  unable  to  perceive  any  solid  grounds 
their  subscriptions,  but  to  raise  a  sum  upon  which  such  a  distmction  can  rest, 
of  money  beyond  the  amount  of  sub-  It  has  never  obtained  in  this  state,  and 
scription  for  the  use  of  the  corpora-  I  cannot  see  how  it  can  be  maintained 
tion  to  sustain  its  existence,  to  carry  upon  principle.  For  aught  I  can  see, 
into  use  its  corporate  powers  and  to  the  rights  of  the  subscriber  and  of  the 
enable  it  to  exercise  its  corporate  corporation  are  precisely  the  same  in 
duties."  either  case.  This  point  was  fully  con- 
In  Taylor  v.  North  Star  Gold  sidered  in  Northern  R.  Co.  v.  Miller, 
Min.  Co.,  79  Cal.  285,  an  assessment  10  Barb.  (N.  Y.)  260,  in  the  able  and 
was  held  proper  when  made  for  the  elaborate  opinion  of  Mr.  Justice  Wil- 
purpose  of  repaying  a  loan  by  a  stock-  lard,  and  the  distinction  shown  to  be 
holder  to  the  corporation  to  enable  it  entirely  destitute  of  foundation.'' 
to  purchase  adjoining  property  and  It  is  said  in  New  Hampshire  Cent, 
transfer  its  own  property  to  a  new  cor-  R.  Co.  v.  Johnson,  30  N.  H.  390;  (^\ 
poration  receiving  stock  therefor.  Am.  Dec.  304,  *'  Where  the  subscrip- 
So  an  assessment  was  upheld  for  tion  for  shares  contains  a  promise  to 
the  purpose  of  repairing  machinery  pay  the  assessments,  and  the  conditions 
to  carry  on  the  corporate  business,  of  the  subscription  have  been  per- 
Younglove  v,  Steinman,  80  Cal.  375.  formed,  there  is  no  doubt  that  an  action 

1.  See  Beneficial  Associations,  of  assumpsit  can  be  maintained,  in  the 
vol.  2,  p.  171.  first  instance,  for  all  legal  assessments. 

2.  See  Societies  and  Clubs,  vol.  South  Bay  Meadow  Dam  Co.  v.  Gray, 
22,  p.  803.  30  Me.  547;  Smith  x\  Natchez  Steam- 

3.  In  Buffalo,  etc.,  R.  Co.  v.  Dudley,  boat  Co.,  i  How.  (Miss.)  479;  Salem 
14  N.  Y.  346,  it  was  said :  "As  long  as  Mill  Dam  Corp.  v.  Ropes,  6  Pick, 
the  contract  remains  in  force  an  action  (Mass.)  23;  Townsend  z\  Goewey,  19 
to  recover  for  the  amount  of  stock  ta-  Wend.  (N.  Y.)  424;  32  Am.  Dec.  51^  ; 
ken  may  be  maintained  by  the  corpo-  Glover  v.  Tuck,  24  Wend.  (N.  Y.)  153: 
ration  against  a  subscriber.  And  it  Dutchess  Cotton  Mfg.  Co.  f.  Davis,  14 
makes  no  difterence  whether  the  prom-  Johns.  (N.  Y.)  238;  7  Am.  Dec.  459" 
ise  to  pay  is  express  or  implied.  The  4.  Rand  7'.  White  Mountains  R.  Co  , 
legal  consequences  of  the  undertaking  40  N.  H.  79. 

to  pay  must  be  the  same,  whether  it  is  5.  Chase  t*.  East  Tennessee,  etc.,  R. 

express   or   such    as  the  law    implies  Co.,  15  Lea   (Tenn.)  415;   4    Am.  & 

merely.      Several    cases     decided    in  Eng.  R.  Cas.  349. 

other  states  were  cited  upon  the  argu-  6.  See   the  statutes   of  the  various 

m.^nt  to  sustain  the  position  that  the  states.     Forfeiture  is  authorized  some- 
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pressly  conferred.*  A  mere  by-law  will  not  authorize  it  *  nor, 
where  the  statute  contemplates  a  by-law,  is  the  statute  operative 
without  a  by-law.*  That  forfeiture  is  a  cumulative  remedy,  is 
announced  by  a  formidable  array  of  authorities ;  even  where  it 
exists,  the  corporation  may  resort  to  the  common-law  action  of 
assumpsit  or  its  equivalent.*     Mere  notice  or  threats  of  forfeiture 

times  by  charter.    In  re  Long  Island  Cas.  551 ;  3  Am.  St.  Rep.  169,  where  the 

R.  Co.,  19  Wend.  (N.  Y.)  37;  32  Am.  statute     authorized     corporations    to 

Dec.  429,  or  by  the  articles  of  associa-  *'  make    by-laws  "   providing  for  for- 

tion.     Wescott  v.  Minnesota  Min.  Co.,  feiture. 

23  Mich.  163.  4.  Forfeiture  a  ComtQatlye  Remedy. — 

1.  Forfeiture  Not  an  Implied  Power. —  Beene  v,  Cahawba,  etc.,  R.  Co.,  3  Ala. 
In  re  Long  Island  R.  Co.,  19  Wend.  660;  Selma,  etc.,  R.  Co.  r.  Tipton,  5 
(N.  Y.)  37;v  32  Am.  Dec.  429,  ap-  Ala.  7S7;39  Am.  Dec.  344;  Hartford, 
pears  to  be  the  earliest  case  in  this  etc.,  R.  Co  v.  Kennedy,  12  Conn.  500; 
country  upon  the  subject;  and  Nelson,  Danbury,  etc.,  R.  Co.  v.  Wilson,"  22 
C.  J,  in  an  elaborate  and  exhaustive  Conn.  447;  Hightower  i'.  Thornton,  8 
opinion,  traces  the  doctrine  back  to  Ga.  486;  Banet  r.  Alton,  etc.,  R.  Co., 
early  English  authority.  Hill  t\  Nis-  13  111.  504;  Klein  7-.  Alton,  etc.,  R.  Co., 
bet,  too  Ind.  341;  Williams  t/.  Lowe,  13  HI.  514;  Ryder  r.  Alton,  etc.,  R. 
4  Neb.  382;  Perrin  x\  Granger,  30  Vt.  'Co.,  13  111.  516;  Cross  x\  Pinckneyville 
595;  Dixon  t\  Evans,  L.  R.,  5  H.  L.  Mill  Co.,  17  111.  54;  Peoria,  etc.,  R. 
606;  Clarke  t'.  Hart,  6  H.  L.  Cas.  633;  Co.  %\  Elting,  17  111.  429:  Spangler  v. 
Campbell's  Case,  L.  R.,  9  Ch.  i ;  Bar-  Indiana,  etc.,  R.  Co.,  21  111.  276;  Ray- 
ton's  Case,  4  De  G.  &  J.  46.  mond  v.  Caton,  24  111.  123;  Instone  v, 

Cooley,  J,  in  Wescott  f.  Minnesota  Frankfort  Bridge  Co.,    2  Bibb  (Ky.) 

Min.   Co.,   23   Mich.     163,    observed:  576;  5  Am.  Dec.  638;  Mexican  Gulf 

**  The  right  to  forfeit  shares   in  any  R.  Co.  v.  Viavant,  6  Rob    (La.)  305; 

joint-stock     undertaking    must    come  Hughes  v.  Antietam  Mfg.  Co.,  34  Md. 

from  the  law,  and  can  only  be  exer-  316;  Boston,  etc.,  R.  Co.  v.  Welling- 

cised  in  the  manner  prescribed  by  the  ton,  113   Mass.   79;  Carson  v.   Arctic 

law.*'     And  cites  with  approval  In  re  Min.   Co.,  5  Mich.   288;    Freeman  v. 

Long  Island  R.  Co,  19  Wend.  (N.  Y.)  Winchester,   10  Smed.   &   M.  (Miss.) 

40;  32  Am.  Dec.  42().  577;  Payne  v,  Bullard,  23  Miss.  88;  55 

In  Budd  V.  Multnomah  St.  R.  Co.,  Am.  Dec.  74;  New  Hampshire  Cent. 
15  Oregon  413;  4oAm.  &  Eng.  R.  Cas.  R.  Co.  x\  Johnson,  30  N.  H.  390;  64 
551  ;  3  Am.  St.  Rep.  169,  Strahan,  Am.  Dec.  300;  White  Mountains  R. 
L.  said:  "A  corporation  has  no  in-  Co.  f.  Eastman,  34  N.  H.  124;  BuflFalo, 
herent  power  to  forfeit  or  sell  the  etc.,  R.  Co.  v.  Dudley,  14  N.  Y.  336; 
shares  of  stock  ON%ned  by  delinquent  Rensselaer,  etc.,  Plank  R.  Co. -z'.  Bar- 
stockholders.  That  is  not  a  common-  ton,  16  N.  Y.  457  n.;  Lake  Ontario, 
law  remedy,  and  can  only  be  exercised  etc.,  R.  Co.  v.  Mason,  16  N.  Y.  451 ; 
when  it  is  expressly  conferred  by  some  Rensselaer,  etc..  Road  Co.  r.  Wetsel, 
statute."  21  Barb.  (N.  Y.)  56;  Dayton  x\  Borst, 

a.  By  Law  Will  Not  Authorise  Forfeit-  31    N.    Y.  435;    Northern    R.   Co.   v. 

ure — Kennebec,  etc,  R.  Co.  r.  Ken-  Miller,  10  Barb.  (N.  Y.)  260;  Mann  r;. 

dall,  31    Me.  470;  Rosenback    z\  Salt  Currie,    2    Barb.  (N.    Y.)  294;   Troy, 

Springs  Nat.  Bank,  53   Barb.  (N.  Y.)  etc.,  R.  Co.  r.  Kerr,   17  Barb.  (N.  Y.) 

495 ;    In    re   Long   Island    R.   Co.,  19  581 ;  Troy,  etc.,  R.  Co.  v.  Tibbits,  "iS 

Wend.  CN.  Y.)   37;  32  Am.  Dec.  429;  Barb.  (N.  Y.)  297;  Fort  Edward,  etc., 

Kirk   V.   Nowill,    i    T.    R.    118.      But  Plank  R.  Go.  r.  Payne,  17  Barb.  (N. 

stockholders  alone  can  object  to  a  for-  Y.)  567;  Ogdensburgh,  etc.,  R.  Co.  v. 

feiture  as    having    been    made   by  a  Frost,  21   Barb.   (N.  Y.)  541 ;  Eastern 

mere  by-law.     Detweiler   v,  Brecken-  Plank  Road  Co.  v.  Vaughan,  20  Barb, 

kamp,  83  Mo.  45.     And  even  they  can-  (N.  Y.)   155;  Goshen  Turnpike  Road 

not  where  theyhave  assented  thereto,  v,   Hurtin,  9   Johns.    (N.  Y.)  217;   6 

Lesseps  v.  Architects'  Co.,  4  La.  Ann.  Am.  Dec.  273;  Troy  Turnpike,  etc.,  Co. 

316.  v.  McChesney,  21   Wend.  (N.  Y.)  296; 

3.  Budd  V.  Multnomah  St.  R.  Co.,  Greenville,  etc.,  R.  Co.  t>.  Cathcart,  4 

15   Oregon   413;  40  Am.  &  Eng.   R.  Rich.  (S.  Car.)  89;  Greenville,  etc.,  R. 
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do  not  constitute  an  exercise  of  that  remedy  ; '  but  when  applied 
in  good  faith  the  rights  acquired  under  it  are  superior  to  the 
rights  of  creditors.* 

(b)  How  SxerejbMd. — The  modern  decisions  exact,  in  the  exercise 
of  the  right  of  forfeiture,  a  strict  compliance  with  charter  and 
statutory  requirements.'  Thus,  forfeiture  must  be  declared  by 
duly  appointed  directors,*  and  by  the  number  required  to  conduct 
the  business  of  the  corporation.*  So  where  the  charter  requires 
an  order  of  sale  from  the  directors  to  the  treasurer,  this  duty  can- 
not be  delegated  to  a  committee,®  nor  can  the  right  itself  be 
availed  of  by  a  mere  subscriber.''  A  resolution  which  fails  to  des- 
ignate the  stock  sought  to  be  forfeited  by  it  is  invalid,®  but  one 
which  declares  a  forfeiture  of  all  shares  remaining  delinquent  by 
a  certain  day,  is  effective.®     Forfeiture  for  non-payment  of  sev* 

Co.  V,  Smith,  6  Rich.  (S.  Car.)  91;  Lewej'^s  Island  R.  Co.  v.  Bolton,  48 
Charlotte,  etc.,  R.  Co.  r.  Blakely,  3  Me.  451 ;  77  Am.  Dec.  236;  Mitchell  r. 
Strobh.  (S.  Car.)  245;  Stokes  f.  Leb-  Vermont  Copper  Min.  Co.,  40  N.  Y. 
anon,  etc..  Turnpike  Co.,  6  Humph.'  Super.  Ct.  406;  In  re  Long  Island  R. 
(Tenn.)  241 ;  Connecticut,  etc,  R.  Co.  Co.,  19  Wend.  (N.  Y.)  37;  32  Am. 
V,  Bailey,  24  Vt.  465;  58  Am.  Dec.  181;  Dec.  429;  Johnson  v.  Albany,  etc.,  R. 
Rutland,  etc.,  R.  Co.  v.  Thrall,  35  Vt.  Co.,  40  How.  Pr.  (N.  Y.)  193;  Ger- 
536.  And  the  remedy  is  cumulative  mantown,  etc.,  R.  Co.  v,  Fitler,  60  Pa. 
even  though  the  subscription  expressly  St.  124;  100  Am.  Dec.  546;  Rutland, 
declares  that  the  promise  is  "  upon  etc.,  R.  Co.  x\  Thrall,  35  Vt.  536;  Per- 
pain  of  forfeiting."  Troy  Turnpike,  rin  r.  Granger,  30  Vt.  595;  Clarke  r. 
etc.,  Co.  T'.  McChesney,  ii  Wend.  (N.  Harte,  6  H.  L.  Cas.  633;  Johnson  r. 
Y.)  296;  and  whether  the  stock  is  Lyttle's  Iron  Agency,  46  L.  J.  Ch.  786; 
held  6y  the  original  subscriber  or  his  Knight's  Case,  L.  R.,  2  Ch.  321 ;  Gar- 
assignee.  Mann  v.  Currie,  2  Barb.  (N.  den  Gully,  etc.,  R.  Co.  t'.  McLister,  L. 
Y.)  294.  R.,  I  App.  Cas.  39;   London,  etc.,  R. 

1.  Notice  Not  Equivalent  to  Forfeiture.  Co.  v,  Fairclough,  2  M.  &  G.  674. 

— Macon,  etc.,  R.  Co.  T'.  Vason,  57  Ga.  Where  regulations  by  law  are  made 

314;   Water  Valley  Mfg.  Co.?'.  Sea-  essential  to  the  exercise  of  the  right 

man,  5^   Miss.  655;  Cockerill  v.  Van  of  forfeiture,  a  sale  is  not  valid  if  made 

Dieman's  Land  Co.,  26  L.  C.  P.  203;  without  such  regulations.     Mitchells. 

Bx  parte  Bigg,  L.  R.,  i   Eq.  309;  13  L.  Vermont  Copper  Min.  Co.,  40  N.  Y. 

T.,  N.  S.  627.  Super.  Co.  406. 

But  the  fact  that  the  minutes  show  4.  Garden  Gully,  etc.,  Co.  v.  McLis- 

no   resolution  of  forfeiture  or  notice  ter,  L.  R.,  i  App.  Cas.  39;  Moses  w. 

thereof,  is  not  conclusive,  if  the  secre-  Tompkins,  84  Ala.  613. 

tary    has  entered   the  shares  as   for-  6.  Bottomley's   Case,    16    Ch.    Div. 

felted.    Knight's  Case,  L.  R.,  2  Ch.  321.  681.     In  this  case  one  of  the  directors 

2.  Mills   V.  Stewart,    62    Barb.   (N.  became   insolvent.      The  articles   de- 
Y.)  444.  clared   that   business   should   be  con- 

8.  Forfeiture  Must  be  Strictly  Ezer-  ducted  by  not  less  than   five.    There 

oised. — Portland,  etc.,  R.  Co.  t*.  Gra-  was  also  a  provision  that  insolvency 

ham,    II    Met.   (Mass.)   i ;  Lexington,  should  disqualify  and  one  that  direct- 

etc,  R.  Co.  T'.  Staples,  5  Gray  (Mass.)  ors  might  determine  the  quorum. 

522;   Alabama,  etc.,  R.  Co.  v.  Rowley,  6.  York,  etc.,  R.  Co.  -v.  Ritchie,  40 

9  Fla.  508;  Wescott  v.  Minnesota  Min.  Me.  425. 

Co.,  23   Mich.    163;    Occidental,   etc.,  7.  Klein  7'.  Alton,  etc.,  R.  Co.,  13  III. 

Assoc,  r.  Sullivan,  62  Cal.  394;   Port-  514. 

land,  etc.,  R.  Co.  v.  Graham,  11  Met.  8.  Johnson  x\  Albany,  etc.,  R.  Co^ 

(Mass.)  I ;  Downing  v.  Potts,  23  N.  J.  40  How.  Pr.  (N.  Y.)  195. 

L.  66;    Eastern    Plank   Road   Co.   v,  9.  Rutland,  etc.,  R.  Co.  t'.  Thrall,  35 

Vaughan,  20  Barb.  (N.  Y.)  155 ;  York,  Vt.  536;  Knight's  Case,  15  L.  T.,  N.  S. 

etc.,  R.  Co.  V.  Ritchie,  40  Me.  425;  546;  Woollaston'sCase,4l)eG.&  J.437. 
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eral  calls,  one  of  which  is  illegal,  is  void.*  The  grounds  of  for- 
feiture vary,  of  course,  with  different  charter  provisions,  but  they 
must  be  reasonable.* 

(c)  Hotioo. — Like  other  prescribed  formalities,  those  regarding 
notice  must  in  general  be  strictly  followed,^  though  provisions  of 
this  class  have  sometimes  been  held  merely  directory,*  and  satis- 

1.  otoneham  Branch  R.  Co.  v.  public  places  in  that  city.  It  was  de- 
Gould.  2  Gray  (Mass.)  277.  Where  a  cided  in  Bearce  v.  JFossett,  34  Me.  575, 
maximum  assessment  is  fixed  at  $100,  that  an  officer's  return  that  he  posted 
any  amount  beyond  that  sum  is  void  in  the  notices  in  a  public  place,  without 
toto  and  invalidates  forfeiture  there-  saying  in  a  public  and  conspicuous 
for.  Lewey's  Island  R.  Co.  7'.  Bolton,  place,  as  required  by  the  statute,  is  in- 
48  Me.  45T ;  77  Am.  Dec.  236.  suHicient.      Perhaps,   if    it  had  been 

2.  Rutland,-  etc.,  R.  Co.  v.  Thrall,  shown  that  a  notice  properly  signed 
35  ^  t.  536.  had  been  given  in  hand  to  defendant, 

Where  the  deed  of  settlement  (cor-  that  fact,  as  to  him,  might  have  been 
responding  to  a  charter)  provides  in  a  sufficient,  notwithstanding  the  defect 
general  way  for  forfeiture  and  also  for  in  proof  as  to  the  posting." 
increase  of  stock,  the  failure  of  stock--  Where  a  stockholder  has  gone 
holders  to  send  in  their  certificates,  in  abroad  and  his  place  of  business  has 
order  to  effect  the  increase,  may  be  been  closed,  notice  left  with  a  third 
made  a  ground  for  forfeiture.  Kelk*s  party,  and  never  reaching  the  stock- 
Case,  L.  R.,  9  Eq.  107.  holder,  is  not  a  compliance  with  a  rc- 

But  a  clause  in  the  articles  author-  quirement  of  service  at  his  usual  or 

izing  forfeiture  of  shares  of  one  who  last  place  of  abode.     Cockrellf.  Van- 

commencea    or    threatens    an    action  Diemen's  Land  Co.,  i  C.  B.,  N.  S.  732; 

against  the  company  is  invalid.     Hope  26  L.  J.,  C.  P.  203;  3  Jur.  N.  S.  241. 

7'.  International  Financial  Soc,  4  Ch.  Personal  notice  required  by  the  act 

Div.  327.  under  which  the  company  is  incorpo- 

A  company  was  formed  under  an  rated,  is  not  complied  with  by  written 
arrangement  that  each  subscriber  on  notice  sent  through  the  mails.  Hughes 
engaging  to  render  his  personal  serv-  v.  Antietam  Mfg.  Co.,  34  Md.  3^16. 
ices,  should  be  entitled  to  another  4.  But  SomeUmefl  IMreotory. — Mis- 
share.  C  became  a  stockholder,  but  sissippi,  etc.,  R.  Co.  v,  Gaster,  20  Ark. 
did  not  subscribe  for  personal  services.  455.  where  personal  notice  was  held 
He,  however,  authorized  W  to  act  as  sufificient,  though  newspaper  pnblica- 
his  substitute,  who  was  permitted  to  tion  was  required  by  charter, 
do  so,  but  never  subscribed  and  soon  In  Lexington,  etc.,  R.  Co.  v.  Chand- 
deserted.  Thereupon  C's  interest  was  ler,  13  Met.  (Mass.)  315,  Shaw,  C.  J.^ 
declared  forfeited  by  W's  desertion,  in  discussing  the  question,  said:  **It 
It  was  held,  that  it  was  not  forfeited,  appears  that  a  written  notice,  signed 
and  C  recovered  the  value  of  his  share,  by  the  treasurer,  was  delivered  to  the 
Cox  7'.  Bodfish,  35  Me.  302.  defendant,   or     left    at    his    dwelling 

3.  See  9Asosupra,th\^t\t\e^Callsand  house,  but  that  no  notice  of  such  sale 
Assessments — Notice.  was  sent  through  the  post  office.     The 

ProTlsioiiB     as     to    Notice     Usually  court  decided  that   the  notice  given 

Mandatoiy. — Lake  O  ntario,  etc.,  R.  Co.  was  sufficient,,  provided  the  jury  were 

V.  Mason,  16  N.  Y.  j^i;  Knight's  Case,  satisfied, that  it  was  in  fact  received  by 

L.  R.,  2    Ch.   321 ;  Portland,   etc.,   R.  the  defendant  as  soon  as  he  was  enti- 

Co.,  V.  Graham.   11   Met.    (Mass.)    i;  tied  to  receive  it  bj' mail.     We  think 

Lexington,  etc..  R.  Co.  r.  Staples,  5  this  was  right.     The  by-law  intended 

Gray  (Mass.)  522.  to  provide   an   easy,  convenient,  and, 

The  court  says,  in  Lewey*s  Island  under  ordinary  circumstances,  a  cer- 
R.  Co.  z\  Bolton,  48  Me.  4^l;  77  Am.  tain  nru>de  of  giving  and  proving  no- 
Dec.  236,  by  Kent,  J.:  **The  by-laws  tice;  but  it  was  directory  to  the  treas- 
of  the  company  require  that  the  no-  urer,  and  not  a  condition  precedent, 
tices  of  the  time  and  place  of  sale  shall  The  by-law  contains  no  negative 
be  posted  in  *  two  conspicuous  public  words,  and  neither  expressly,  nor  by 
places'  in  the  city  of  Calais.  The  tes-  implication,  declares  no  other  notice 
timony  is  that  they  were  posted  in  two  sufficient.     The   mode  indicated    by 
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fied  by  substantial  compliance,^  Notice  must  be  given  a  reason- 
able period  before  the  sale  *  and  must  be  fairly  definite  as  to  time* 
and  place* 

(d)  BfEwt  of  Forfeitnre  — Doileieiiey. — As  has  been  stated  above,  the 
mere  existence  of  the  remedy  by  forfeiture  does  not  preclude  a 
resort  to  other  methods.  But  the  question  arises  what  are  the 
rights  of  a  corporation  which  has  forfeited  shares  the  avails  of 
which  are  insufficient  to  extinguish  ihc  ucul,  and  whether  it  may 
still  sue  at  law  for  the  deficiency.  The  solution  of  this  problem 
has  caused  at  least  an  apparent  conflict  in  the  cases.  One  class 
holds  that  the  forfeiture  of  his  shares  relieves  the  subscriber  from 
all  further  liability,*  while  on  the  other  hand,  the  doctrine  is  well 
supported  that  the  company  may  recover  a  deficiency  due  it  after 

the  by-law  would  be  only  construct-  court,  said :  '*  It  was  contended  that 
ive  notice,  and  was  not,  we  think,  in-  the  remedies  by  action  and  by  forfeit- 
tended  to  take  away  the  effect  of  ure  were  cumulative.  If  by  this,  noth- 
actual  personal  notice."  See  also  ing  more  is  understood  than  that  the 
Schenectady,  etc..  Plank  R.  Co.  r.  plaintiffs  had  the  right  to  sue,  or  the 
Thatcher,  ii  N.  Y.  102.  right  to  forfeit  at   their  election;   or 

1.  Where  notice  of  sale  of  shares  that  they  might  proceed  to  judgment 
for  nonpayment  is  required  in  by-laws,  upon  the  subscription,  and  then  forfeit 
any  description  showing  clearly  what  the  stock  for  the  same  delinquency, 
shares  were  intended  is  sufficient.  I  have  nothing  to  object.  But  the 
York,  etc.,  R.  Co.  t».  Pratt,  40  Me.  454.  converse  of  this  proposition,  that  they 

Forfeituie  three  years  after  default  might  exercise  the  right  of  forfeiture 

and    notice    has    been    held    proper,  and  then  maintain  an  action  or  enforce 

though   the    deed    of    settlement   re-  a  judgment,  is  denied.     It  presents  the 

quired  immediate  forfeiture.  VVoollas-  distinction  between  different  remedies 

ton's  Case,  4  De  G.  &  J.  437.  for  the   same   demand,  and  a  double 

2.  Three  days*  notice  is  unreasonably  satisfaction.  A  remedy,  if  we  choose 
short  if  the  shareholder  resides  at  a  to  give  it  that  name',  which,  when 
distance.  Lexington,  etc.,  R.  Co.  v,  adopted,  involves  a  satisfaction  of  the 
Staples,  5  Gray  (Mass.)  520.  debt,  is  never  concurrent.     It  is  in  its 

Thirty  days'  notice  was  regarded  as  own  nature  exclusive.  The  argument 
sufficient  in  Rutland,  etc.,  R.  Co.  v,  that  by  the  former  law  a  mortgagee 
Thrall,  35  Vt.  536.  could  sue  On  his  bond,  bring  ejectment, 
8.  A  notice  that  stock  will  be  for-  and  foreclose  the  mortgage,  over- 
feited  on  **  Monday,  the  9th  of  Feb.,"  looked  the  distinction  to  which  I  have 
when  in  fact  Friday  is  the  9th,  is  insuf-  adverted.  The  object  of  all  those  con- 
fident. Watson  V.  Eales,  23  Beav.  294.  current  remedies  was  to  obtain  pay- 
As  to  what  will  constitute  due  no-  ment  of  the  money  due  from  the 
tice,  and  at  what  meeting  shares  may  mortgagor.  When  that  object  was  at- 
be  forfeited,  in  England^  see  Graham  tained,  the  right  farther  to  prosecute 
V.  Van  Diemen's  Land  Co.,  i  Hurl.  &  either  was  extinguished  with  the  de- 
N.  541 ;  26  L.  J.  Exch.  73.  mand  to  which  it  was  incidjent.  The 
4.  A  notice  of  sale  of  shares  for  non-  illustration  would  have  some  applica- 
payment  on  a  certain  day,  merely  nam-  tion  if  the  mortgagee,  after  obtaining 
ing  an  auctioneer,  whose  place  of  busi-  possession  by  ejectment,  could  keep 
ness  is,  and  long  has  been,  at  the  place  the  land,  as  owner,  and  recover  the 
where  the  notice  bears  date,  does  not  debt  also.  A  majority  of  the  court  are 
sufficiently  designate  the  place  of  sale,  of  the  opinion,  for  these  reasons,  among 
Lexington,  etc.,  R.  Co.  v.  Staples,  5  others,  that  the  forfeiture  extinguished 
Gray  (Mass.)  522.  all  the  rights,  legal  and  equitable,  of 
6.  Subscriber's  Liability  For  Defloien-  the  defendant  under  the  subscription 
cy. — Rutland,  etc.,  R.  Co.  v.  Thrall,  35  to  the  stock,  or  the  proceeds  of  the 
Vt.  552  ;  Small  V,  Herkimer  Mfg.,  etc!,  stock  therein  mentioned;  that  the  for- 
Co.,  2  N.  Y.  338.  In  this  case,  Gardi-  feiture  was  recognized  by  the  contract ; 
ner,  J.,  delivering  the  opinion  of  the  that  its  effect  was  rightfully  to  annul 
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forfeiture.^  Some  of  these  authorities  may  be  reconciled,  how- 
ever, by  preserving  the  distinction  between  strict  forfeiture,  con- 
sisting merely  in  acquisition   by  the  company,  and  which  is  gen- 

the  relation  of  vendor  and  vendee,  121 ;  Snell's  Case,  L.  R.,  5  Ch.  22 ; 
established  by  the  agreement  of  the  Great  Northern,  etc.,  R.  Co.  v.  Ken- 
parties,  and  to  discharge  the  defend-  nedy,  4  Exch.  417 ;  Inglis  r.  Great 
ant  from  all  existing  liability,  founded  North,  etc.,  R.  Co.,  1  Macq.  H.  L.  Cas. 
upon  that  relation.  That  consequently,  112;  Birmingham,  etc.,  R  Co.  t'.  Locke, 
no  action  can  be  maintained  for  the  L.  R.,  i  Qj,  B.  256;  Edinburgh,  etc.,  R. 
consideration  agreed  to  be  paid  for  the  Co.  t*.  Hibblewhite,  6  M.  &  W.  715; 
stock,  or  any  part  of  it ;  and  that  the  London,  etc.,  R.  Co.  v,  Fairclough,  a 
defendant  is'entitled  to  judgment  upon  M.  &  G.  674. 

the  demurrer."  Under  the  California  statute  there 

In  Mechanic's,  etc.,  Co.  v.  Hall,  121  is  no  personal  liability  for  assessments; 

Mass.  273,  Gray,  C.  }.,  said :  "It  has  they  can  be  collected  only  by  selling 

long  been  settled  law  in  this  common-  the    stock.     In    re    South     Mountain 

wealth,  that  a  subscription  for  a  certain  Consolidated  Co.,  7  Sawy.  (U.  S.)  30. 

number  of  shares  in  a  corporation  sub-  One  whose  stock  has  been  forfeited 

jects  the  subscriber  to  those  liabilities  for  non-payment  of  calls,  is  not  liable 

only  which  are  imposed  by  the  statute  to  the  creditors  of  the  corporation  un- 

under  which  the  corporation  is  organ-  dt-r  the  Ndv  7'ork  General  Railway 

ized;  and  that  when  the  corporation  Act  of  1S50.     Mills  v.  Stewart,  41  N. 

is  authorized  by  law  to  lay  assessments  Y.  384. 

upon  shares,  and  to  sell  the  shares  for  1.  Carson    v.    Arctic    Min.    Co.,    5 

'non-payment  of  such  assessments,  and  Mich.  -^oo. 

a  subscriber  has  not  expressly  prom-  In  Great  Northern,  etc.,  R.  Co.  v. 
ised  to  pay  assessments,  no  such  prom-  Kennedy,  4  Exch.  417,  Parke,  B.,  says  : 
ise  can  be  implied,  so  as  to  enable  the  •*  Until  the  company  have  finally  dis- 
corporation  to  maintain  an  action  posed  of  the  shares,  and  satisfied  the 
against  him  personally  for  the  amount  debt  and  costs,  they  may  continue 
of  an  assessment  or  any  part  thereof,  the  action;  for  I  think  they  have  a 
even  if  the  sum  receivecf  from  asale  of  right  to  go  on  until  they  have  also 
his  shares  according  to  the  statute  has  been  paid  the  costs.  When  they  have 
not  satisfied  the  assessment  due  upon  sold  the  shares,  and  converted'  them 
them."  Citingy  Andover,  etc..  Turn-  into  money,  the  defendant  would  be 
pike  Corp.  v,  Gould,  6  Mass.  40;  entitled  to  credit  to  the  extent  of  the 
Franklin  Glass  Co.  x\  White,  14  Mass.  amount  for  which  the  shares  sold.  Mr. 
286;  Chester  Glass  Co.  v.  Dewey,  16  Maynard  asks,  what  is  to  be  done  if 
Mass.  94;  8  Am.  Dec.  128;  Ripley  r.  the  forfeited  shares  have  been  con- 
Sampson,  10  Pick.  (Mass.)  371 ;  Cutler  verted  into  other  shares.^  In  that  case 
V.  Middlesex  Factory  Co.,  14  Pick,  the  defendant  would  be  entitled  to  the 
(Mass.)  483;  Atlantic  Cotton  Mills  r.  benefit,  in  satisfaction  pro  tanto;  so 
Abbott,  9  Cush.  (Mass.)  423;  Lexing-  that,  on  applying  to  the  court  to  stay 
ton,  etc.,  R.  Co.  v.  Chandler,  13  Met.  proceedings,  on  payment  of  the  por- 
(Mass.)  311;  Troy,  etc.,  R.  Co.  v,  tion  of  the  debt  and  costs  beyond  the 
Newton,  i  Gray  (Mass.)  544 ;  Low  value  of  the  new  shares,  the  court 
t;.  Blanchard,  116  Mass.  272.  See  al-  would  stay  the  proceedings  accord- 
80  Allen  V,  Montgomery  R.  Co.,  11  ingly.  But  until  actual  ^tisfaction, 
Ala.  437 ;  Macon,  etc.,  R.  Co.  t\  Va-  there  is  no  bar  to  an  action  for  the 
son,  57  Ga.  314;  Macaulv  r.  Robin-  amount  of  calls.'*  And  in  the  same 
eon,  18  La.  Ann.  619;  Athol,  etc.,  R.  case  Rolfe,  B.,  says:  "  It  is  clear  from 
Co.  T'.  Prescott,  no  Mass.  213;  Kata-  the  language  of  the  34th  and  35th  sec- 
ma  Land  Co.  r.  Jernegan,  126  Mass.  tions,  that  the  declaration  of  forfeiture 
155;  Northern  R.  Co.  t^.  Miller,  10  is  in  the  nature  of  a  mortgage.  The 
Barb.  (N.  Y.)  260;  Fort  Miller,  etc.,  company  are  not  to  sell  more  of  the 
R.  Co.  r.  Payne,  17  Barb.  (N.  Y.)  577  ;  shares  than  will  be  sufficient,  as  nearly 
Ogdensburgh,  etc.,  R.  Co.  r.  Frost,  21  as  can  be  ascertained,  to  pay  the  ar- 
Barb.  (N.  Y.)  541;  Mills  v.  Stewart,  rears  of  calls,  together  with  interest 
41  N.  Y.  384;  Ashton  v,  Burbank,  2  and  expenses;  and  if  there  be  any  sur- 
Dill.  (U.  S.)  435;  King's  Case,  L.  R.,  2  plus,  it  is  to  be  paid  to  the  defaulter, 
Ch.  714;  Knight's  Case,  L.  R.,  2  Ch.  Mho  has  a  right  to  redeem  at  the  last 
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crally  held  to  be  its  final  remedy,  and  forfeiture  with  sale  to 
others,  which,  by  the  second  class  of  cases  noticed  aJt)ove,  does 
not  bar  an  action  at  law.*  This  additional  remedy  is  not  infrc* 
quently  provided  by  statute  or  charter,*  and  where  it  does  exist, 
not  only  the  original  subscriber,  but,  after  transfer,  his  assignees, 
are  liable.*  So  the  purchaser  at  a  forfeiture  sale  must  pay  delin- 
quent installments  in  order  to  prevent  a  second  forfeiture  of  the 
shares.*  If,  instead  of  a  deficiency,  the  proceeds  of  a  sale  afford 
a  surplus,  it  belongs  to  the  company.* 

(•)  8t(wklu>ld«r*8  Protaetiva  Enmediat. —  Impending  forfeiture  may  be 
prevented  by  a  timely  tender  of  the  sum  due.®     So  a  threatened 

moment  before  sale."     See  also  Hart-  the   present   defendant  in   error,  and 

ford,  etc.,  R.  Co.  v.  Kennedy,  12  Conn,  that  consequently  there  fs  in  this  case 

4J99;  Danbury,  etc.,  R.  Co.  v.  Wilson,  no  forfeiture  which  satisfies  the  call 

22  Conn.  336 ;  Instone    r.    Frankfort  and  extinguishes  the  company's  claim 

Bridge  Co.,  2  Bibb    (Ky.)  576;  5  Am.  therefor." 

I>ec.  638;  Carson  z\  Arctic   Min.  Co.,  2.  Allen  r.  Montgomery  R.  Co.,  11 

5  Mich.  288;  Great  Northern,  etc.,  R.  Ala.  437;  Mann  r.  Cooke,  20  Conn. 
Co.  V.  Kennedy,  4  Exch.  417;  Iron  R.  178;  Danbury,  etc.,  R.  Co.  r.  Wilson, 
Co.  v.  Fink,  41  Ohio  St.  321 ;  22  Am.  22  Conn.  435;   Kennebec,  etc.,  R.  Co. 

6  En^.  R.  Cas.  20;  52  Am.  Rep.  84.         v.  Kendall,  31  Me.  470;  Athol,  etc.,  R. 
1.  The  court  says  in  Carson  7*.  Arc-     Co.  r.  Prescott,  no  Mass.  213;   Mills 

tic  Min.  Co.,  5  Mich.  295,  per  Martin,  z\  Stewart,  41  N.  Y.  384;  Stokes  v, 
J,:  'Mf  it  is  true  that  the  stock  was  Lebanon,  etc., Turnpike  Co., 6  Humph, 
forfeited  to  the  use  of  the  company  (Tenn.)  241 ;  Brockenbrongh  z\  James 
upon  the  failure  to  pay  the  assessment,  River,  etc.,  Co.,  i  Patt.  &  H.  (Va.)94. 
there  would  be  perhaps  no  difficulty  in  S.  Merrimac  Min.  Co.  r.  Bagley,  14 
holding  that  the  remedy  by  action  was  Mich.  501 ;  Hartford,  etc.,  R.  Co.  r. 
taken  away  thereby;  and  such  is  the  Kennedy,  12  Conn.  499;  Mann  r.  Cur- 
weight  of  authorities  fsee  among  other  rie,  2  Barb.  (N.  Y.)  294;  Brockew- 
cases.  Small  v.  Herkimer  Mfg.,  etc.,  brough  v.  James  River,  etc.,  Co.,  r 
Co.,  2  N.  Y.  330;  Allen  v.  Montgom-  Patt.  &  H.  (Va.)  94. 
ery  R.  Co.,  11  Ala.  437) ;  and  when  for-  4.  Sturges  v.  Stetson,  i  Biss.  (U.  S.) 
feiture  is  made  an  alternative  and  not  251. 

a  current  remedy,  such  is  most  cer-  5.  Freeman  v.  Harwood,  49  Me.  1957 
tainly  the  result.  See  London,  etc..  Small  z\  Herkimer  Mfg.,  etc.,  Co.,  1 
R.  Co.  V.  Fairclough,  2  M.  &  G.  674;  N.  Y.  330;  Sturges  r.  Stetson,  r  Wss. 
Edinburgij,  etc.,  R.Co.  t'.  Hibblewhite,  (U.S.)  246;  Great  Northern,  etc.,  R- 
6  M.  &  W.  715  ;  Giles  r.  Hutt,  3  Exch.  Co.  v.  Kennedy,  4  Exch.  417. 
iS;  Great  Northern,  etc.,  R.  Co.  v.  Where  the  incorporation  act  re- 
Kennedy,  4  Exch.  417.  But  by  forfeit-  quired  a  capital  stock  of  not  less  than 
ure  in  the  sense  employed  in  all  these  4,000  shares,  and  delinquent  sub* 
cases,  and  all  others  of  the  same  class,  scribers  were  made  liable  for  the  bal- 
ls meant  the  reclamation  by  the  cor-  ance  if  shares  should  sell  for  less  than 
poration  of  the  entire  stock  to  its  own  assessments  due  with  interest  and 
use;  and  this  result  is  held  to  follow  costs  of  sale,  subscribers  were  held 
upon  the  principle  that  such  forfeiture  liable  for  such  balance,  though  4,000 
necessarily  involves  a  total  loss  of  in-  shares  had  rrot  been  subscribed  for. 
terest  in  the  thing  forfeited,  by  the  York,  etc.,  R.  Co.  z\  Pratt,  40  Me.  447. 
party  in  default,  and  a  resumption  by  «.  Walker  r.  Ogden,  1  Biss.  (U.  S.) 
the  company  of  the  entire  considera-  287.  In  Mitchell  v.  Vermont  Copper 
tion  of  the  debtor's  promise.  The  stock  Min.  Co.,  67  N.  Y.  280,  where  a  check 
forfeited  vests  absolutely  and  benefi-  was  tendered  in  payment,  the  court 
cially  in  the  company,  and  the  debtor  said  :  "There  was  no  objection  to  the 
can  have  no  benefit  from  it  or  its  pro-  tender  at  the  time  it  was  made,  either 
ceeds.  We  shall  see,  as  we  progress,  as  to  form  or  amount,  and  all  objeo 
that  no  such  consequences  attend  the  tions  which  might  have  been  taken 
Fale  of  the  stock  under  the  charter  of  upon  either    ground    were  therefore 
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forfeiture  of  paid  up  stock  may  be  enjoined,*  though,  if  th«  assess- 
ment be  valid,  the  fact  that  the  corporation  is  worthless  and 
seeking  to  acquire  the  stock,  is  not  a  sufficient  ground  for  injunc- 
tion.* Generally,  an  invalid  forfeiture  will  be  annulled  at  the 
suit  of  a  stockholder.*  Thus,  if  the  meeting  was  unlawfully  held 
outside  the  state,*  or  if  notice  of  calls  was  not  given,*  or  if  the 
stockholder  was  dead  and  no  administrator  had  been  appointed,®- 
the  forfeiture  will  be  set  aside.  It  has  been  held  that  mere 
laches  will  not  deprive  stockholders  of  this  equitable  right,'' but 
that  undue  delay  *  or  acquiescence  ®  will  estop  them  from  claim- 
ing it.  And  it  may  be  said  generally  that  relief  from  forfeiture 
will  not  be  granted  unless  the  right  to  such  relief  is  clearly 
shown.*®  The  measure  of  damages  for  an  unauthorized  forfeiture 
is  the  market  value  of  the  stock  at  the  time  of  the  act,**  but  the 
stockholder  is  not  entitled  to  a  decree  for  a  specific  interest  in 
the  corporate  property.**  In  England,  the  official  liquidator, 
who  corresponds  in  many  respects  to  the  American  receiver, 
has  no  power  to   cancel   a   forfeiture.**     The   action   for   relief 

waived,  and  the  tender  must  be  held  from  then  claiming  it,  though*  tlie  for- 

to  have  been  sufficient  in  amount  and  feiture^was  irregular.     Rule  r.  Jewell, 

in  proper  form.     The  check    of  the  i8  Ch.  Div.  660. 

party  not  objected  to  was,  for  all  the  9.  Lesseps  v.  Architect's-  Co.,  4  La* 

fyurposes  of  a  legal  tender,  the  equiva-  Ann.    316,   where    rile  forfeiture  was 

ent  of  money.     (Duffy  f.  0*Donovan,  ultra    vires.      See    also  King's  Case, 

46  N.  Y.  223.)     A  sufficient  tender  of  L.  R.,  2  Ch.  714;  Woollaston's  Case, 

the  amount  due   for   the  assessment  4    De  G.  &    J.   437;   Webster's-  Case, 

having- been  made  before  the  sale,  the  32    L.J.  Ch.    135;    Knight's  Case,  L. 

sale  was  without  legal  authority  and  R.,   2    Ch.   321;    Kelk's  Case,  L.  R.,  9 

void."  Eq.  107;  Au.«%tin's   Case.  24  L.  T.,  N.  S. 

That  the  tender  is  accompanied  by  932;  Prendergast  z\  Turton,  i  Y.  &  C. 

a  protest  will  not  vitiate  it.     Sweny  r.  98;    Lyster's  Case,  L.  R.    4   Eq.  233; 

Smith,  L.  R.,  7  Eq.  324.  Teasdaie's  Case,  L.  R.,  9Ch.  54;  Phos- 

1.  Moore  v.  New  Jersey  Lighterage  phate  of  Li-me  Co.  zf.  Green,  L.  R.,  7 
Co.,  57  N.  Y.  Super.  Ct.  i.  C.  P.  4^. 

2.  Burham  v.  San  Francisco,  etc.,  10.  Taylor  z\  North  Star  Gold  Min. 
Mfg.  Co.,  76  Cal.  24.  Co.,  79  Cal.  285  ;   Marshall  v.  Golden 

8.  Mitchell  r.  Vermont  Copper  Min.  Fleece,  Gold,  etc.,  Min.   Co.,   16    Nev. 

Co.,  67  N.  Y.  280;    Sweny   v.   Smith,  i5r);  Small  f.  Herkimer  Mfg.,  etc.,  Co., 

L.  R.,  7  Eq.  324;  Stubbs  r.  Lister,  i  Y.  2  N.  Y.  330;    Vatable   v.   New  York, 

&  C.  C.  C.  81 ;  Clarke's  Case,  42  L.J.  etc.,  R.  Co.,  96   N.  Y.  49;   Weeks  v. 

Ch,  277;    27  L.  T.,  N.  S.  843;   Dixon's  Silver  Islet,  etc.,   Min.   Co.,   23   N.  Y. 

Case,  L.  R.,    5  Ch.  79;    Spackman  r.  Super.  Ct.  i;  Germantown,  etc.,  R.  Co. 

Evans,  L.  R.,  3  \l.  L.  171.  r.  Fitler,  60  Pa.  St.  124;  100  Am.  Dec. 

4.  Ormsby  t'.  Vermont  Copper  Min.  546;  Clark  v.  Barnard,   108   U.  S.  436; 

Co.,  56  N.  Y.  623.  Sparks  t'.  Liverpool  Waterworks  Co., 

6.  Catchpole  r.  Ambergate  R.  Co.,  13  Ves.  428;  Prendergast  v,  Turton,  i 
1  El.  &  Bl.  Ill ;  7  Railway  Cas.  221.  Y.  &  C.  98. 

«.  Glass  V.  Hope,   16  Grant   (Upper  H.  Budd  f.  Multnomah  St.  R.  Co., 

Can.)  Ch.  420.  15   Oregon   413;   40  Am.  &  Eng.  R. 

7.  Laches. — Garden  Gully,  etc.,  R.  Cas.  551 ;  3  Am.  St.  Rep.  169;  Orm»by 
Co.  V.  McLister,  L.  R.,  i  App.  Cas.  39;  r.  Vermont  Copper  Min.  Co.,  56  N. 
Hunter  v.  Stewart,  4  De  G.,  F.  k  J.  168.  Y.  623;   Stubbs  v.  Lister,  i  Y.  &  C.  C. 

8.  Failure   of  subscribers  for  more  C.  81. 

than  six  years  after  a  call  for  shares  in  IS.  Smiths.  Maine  Boys  Tunnel  Co., 

I  cost-book  mine  to  respond  or  to  as-  18  Cal.  iii. 

sert  their  claim  to  stock,  estops  them  18.  Dawes'  Case,  37  L.  J.  Ch.  901. 
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should  be  brought  in  the  state  where  the  corporation  has  its 
domicile.* 

(3)  Application  of  Remedies,  —  A  few  cases  illustrating  the 
application  of  the  rules  of  evidence  *  pleading  and  practice,*  in 
this  branch  of  the  law,  will  be  found  in  the  notes.  Each  subscrip- 
tion is  an  independent  undertaking,  in  no  wise  affected  by  the 

terms  of  others,*  and  separate  actions  must  be  brought  against 

each  subscriber.*     The  right  to  enforce  the  contract  is  commen- 

1.  North  State,  etc.,  Min.  Co.  xk  final  installment,  the  complaint  need 
Field,  64  Md.  151.  Compare  ^w^Xovi  not  show  deliveir,  tender,  or  issuance 
V,  Dutch  Rhenish  R.  Co.,  21  Beav.  43.  of  the  stock.     Minneapolis   Harvester 

2.  Evidence. — In  an  action  by  a  cor-  Works  v.  Libby,  24  Minn.  327.  See 
poration  to  collect  the  amount  of  a  also  South  Georgia,  etc.,  R.  Co.  v. 
subscription,  evidence  of  the  value  of  Ayres,  56  Ga.  2^0. 

the  stock  in  question,  or  of  other  stock,  'The  company  is  not  bound  to  make 

is  inadmissible.     South  Georgia,  etc.,  delivery  of  unpaid  stock;  only  to  ten- 

R.  Co.  V,  Ayres,  56  Ga.  230.  der  it  conditionally.     Hardy  x\  Merri- 

Erasure  of  a  subscription   does  not  weather.  14  Ind.  205, /it^/Zow/n^Gorham 

prevent  suit  upon  it;  explanatory  evi-  v.  Reeves,  i  Ind.  421. 

dence  is  admissible.     Johnson  v.  Wa-  As  to  what  constitutes   tender,  sec 

bash,  etc.,  Plank  Road  Co.,  16  Ind.  3S9.  Mitchell  ?».  Vermont  Copper  Min.  Co., 

Proof  of  acceptance  of  a  subscription  40  N.  Y.  Super.  Ct.  406. 

by  the  corporation  may  be  by  parol,  A  letter  of  attorney  by  one  in  whose 

and  a  liability  or  expense  incurred  by  name  a  subscription  had  been  taken,  au- 

the   corporation  on  the  faith  of  sub-  thorizing  the  attorney  to  vote  as  hi& 

scription  is  evidence  thereof.    Jones  t'.  proxy  at  a  meeting,  is  evidence  to  go  to 

Florence,  etc..  University,  46  Ala.  626.  the  jury.     McCuIly  v.  Pittsburgh,  etc.. 

Original  certificates  are  admissible  R.  Co.,  32  Pa.  St  25. 
to    prove   the     fact    of    subscription.  Silent    acquiescence    by     the    sub- 
Hughes    V,    Antietam    Mfg.    Co.,   34  scriber   in    the  payment  by    a  third 
Md.  316.  party  for  him  of  a  percentage  required 

Declarations  of  a  deceased  commis-  down,  is  ratification.  Mississippi,  etc.^ 
sioner  who  was  authorized  to  receive  R.  Co.  r'.  Harris,  36  Miss.  17;  also  sub- 
subscriptions,  are  not  admissible  to  sequent  voting  by  proxy  as  a  stock- 
prove  the  fact  of  subscription.  West-  holder.  Greenville,  etc.,  R.  Co.  -r. 
em  Maryland  R.  Co.  v,  Manro,  32  Choice,  5  Rich.  (S.  Car.)  143. 
Md.  2S0  PlaintiflF    must  prove  its  corporate 

An   acknowledgment    of  signatures  existence,  and  may  introduce  for  that 

to  subscriptions   after  suit  brought  is  purpose  a  recorded  certificate  of  incor- 

Bufiicient;  proof  of  payment  for  stock  poration.     Hughes  v,  Antietam  Mfg. 

standing  in  one's  name  involves  proof  Co.,  34  Md.  316. 

of  a  previous  subscription  ;  corporate  In  an  action  on  a  stock  subscription 

books  are  not  of  themselves  evidence  it  must  be  shown  that  the  company  is 

of  subscription ;  a  subscriber  on  condi-  entitled  to  have  capital  stock  and  to 

tion  that  others  subscribe,  is  bound  (im-  receive     subscriptions.      Minneapolis 

pliedly)   by  any  evidence  that  would  Harvester  Works  r.  Libby,  24   Minn, 

hold  the  others.    Philadelphia,  etc.,  R.  327.    See  generally  Pleading,  vol.  18, 

Co.  T'.  Hickman,  28   Pa.  St.  318.     See  p.  4^17. 

generally  Evidence,  vol.  7,  p.  42.  4.  Connecticut,  etc.,  R.  Co.  v,  Bailey, 

3.  Pleading  and  Practice. — In  an  ac-  24  Vt.  465;  58  Am.  Dec.  181. 

tion  by   an   assignee   of  subscriptions  5.  Erie,   etc,    R.   Co.  ?•.  Patrick,   a 

against  a  subscriber,   upon  whom  the  Abb.  App.   Dec.   (N.  Y.)  72;   2    Keys 

corporation   has    drawn    an    order   in  (N.  Y.)   256,  where  two   actions  were 

favor   of   such  assignee,  a  declaration  required  against  a  party  who  had  sub- 

which  fails  to  set  out  the  subscription  scribed  once  as  trustee  and  once  indi- 

is  not  good  in  respect  thereto,  though  vidually.     See  also  Baines  v.  Babcock, 

good   as   to    the  order.     Stockton    v.  95  Cal.  581 ;   Herron  t-.  Vance,  17  Ind. 

Creager,  51  Ind.  262.  595;  Price  v.  Grand  Rapids,  etc.,  R- 

Where  an  action  does  not  include  a  Co.,  18  Ind.  137. 
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surate  with,  and  dependent  upon,  the  right  to  acquire  the  stock.^ 
But  enforcement  will  not  be  restrained  in  order  to  give  time  for 
the  displacement  of  directors  who  made  the  call.*  Where  the 
corporation  has  become  insolvent,*  the  duty  of  enforcement  de- 
volves upon  the  official  in  charge.  Thus,  receivers,*  assignees  for 
creditors,*  and  trustees®  appointed  by  a  court,  are  proper  parties 
to  sue  for  unpaid  subscriptions.  It  is  the  genera)  rule  that  these 
officers  have  no  greater  powers  in  enforcing  subscriptions  than 
the  corporation  itself  had.'' 

d.  Defenses — (i)  Abandonment  or  Delay  of  Enterprise. — The 
fact  that  a  corporate  enterprise  has  failed,  and  the  corporation 
become  insolvent,  is  not  generally  a  good  defense  to  an  action  to 
enforce  a  subscription.® 

1.  James  v,  Cincinnati,  etc.,  R.  Co.,    The  right  to  collect  the  unpaid  sub- 
3  Disney  (Ohio)  261.  scriptions  was  transferred  to  the  re- 

An  assignee  of  a  company,  in  en-  ceiver.    (2   R.  S.  463;  §  36,  Laws  of 

forcing  the  contract  of   subscription,  1852,  p.  67;    Laws  of   i860,  p.  699;  2 

must  show  that  the  company's  obliga-  R.  S.  469,  ^4  67>  ^\  Rankine  v.  Elli- 

tion  to  deliver  stock,  as  well  as  the  de-  ott,    16    N.   Y.    377;    Tracy  v.   First 

fendant's  agreement  to  pay  for  it,  was  Nat.  Bank,  37  N.  Y.  523.)" 

transferred.      Minneapolis    Harvester  In  New   Tork  and  Maryland^  the 

Works  x\  Libby,  24  Minn.  327.  right  to  sue  is  conferred  bv  statute. 

2.  Anglo- Universal  Bank  t-.  Bfrag-  Dayton  v.  Borst,  31    N.  Y.435;  Still- 
non,  45  L.  T.  362.  man  r>.  Dougherty,  44  Md.  380. 

8.  In  an  action  by  an  insolvent  cor-  In  England^it  seems,  no  such  power 

poration  no  defense  can  be  maintained  exists.      In  re   Birmingham,  etc.,    R. 

grounded  on  defects  in  organization,  Co.,  18  Ch.  Div.  155. 

unless  the  same  could  have  been  sue-  6.  Assignees. — Chamberlain  v,  Brom- 

cessfulh'  pleaded  in  answer  to  a  cred-  berg,  83  Ala.  576;  Tobey  v,  Russell,  9 

itor's  bill.     Ossipee  Hosiery,  etc.,  Mfg.  R.  I.  58;  Hatch  v.  Dana,  loi  U.  S.  205. 

Co.  r.  Canney,  54  N.  H.  295.  6.  Trustees. — Howard   v,  Glenn,  S5 

A  defunct  corporation  cannot  main-  Ga.  238;  21   Am.  St.  Rep.  156;  Lewis 

tain  an  action  against  one  of  its  mem-  v.  Glenn,  84  Va.  947. 

bers  who  has  received  more  than  his  7.  Republic  L.  Ins.  Co.  zk  Swigert 

share  of   the    corporate  property  or  (111.  1890),  32  Am.  &  Eng.  Corp.  Cas. 

owes  it ;  the  proper  remedy  is  a  suit  555 ;  Billings  v.  Robinson,  94   N.  Y. 

for  an   accounting.      Krutz  v,   Paola  415;   Cutting  r.   Damerel,  88   N.  Y. 

Town  Co.,  20  Kan.  397.  410;  Winters  t*.  Armstrong,  37   Fed. 

4.  Actions  l>7  Receivers. —  Chandler  Rep.  508;  Cleveland  r.  Burnham,  55 

V,  Brown,  77   111.  333 ;  Stark  v,  Burke,  Wis.  598. 

9  La.  Ann.  341 ;  Stewart  v,  Lsly^  45  Fraud  in  inducing  a  subscription 
Iowa  604;  Frank  ?>.  Morrison,  58  Md.  cannot  be  set  up  against  an  action  by 
423;  Mann  v.  Pentz,  3  N.  Y.  415;  a  trustee  appointed  by  the  court  to  en- 
Dayton  z>.  Borst,  31  N.  Y.435;  ^al-  force  liability  for  unpaid  subscriptions, 
kins  r.  Atkinson,  2  Lans.  (N.  V.)  12;  Howard  v.  Glenn,  85  Ga.  238;  21  Am. 
Dorris  r.  French,  4  Hun  (N.  Y.)  292;  St.  Rep.  156. 

Van  Wagenen  v,  Clark,  22  Hun  (N.  A  trustee  appointed  by  a  court  may 

Y.)497;  Nathan  r.  Whitlock,  9  Paige  sue     non-resident    stockholders    who 

(N.  Y.)   152;   Clarke  v.  Thomas,  34  have  no  personal  notice  of  a  suit  by 

Ohio  St.  46;  Mean's  Appeal,  85   Pa.  the  creditor;  and  such  subscribers  are 

St.  75.  bound  by  assessments  by  order  of  such 

In    Phoenix    Warehousing    Co.    v.  court.     Howard  v.  Glenn,  85  Ga.  238; 

Badger,  67   N.  Y.  299,  it   was  said  :  21  Am.  St.  Rep.  156. 

"The  action,  having  been  brought  by  8.  Failure  Not  a  Defense. — Hardy  v, 

the  company  before  the  appointment  Merriweather,   14  Ind.   205 ;    Morgan 

of  the  receiver,  could  be  continued  in  County  v.  Thomas,  76  111.  140;  Henry 

the  name  of  the  original  party  for  the  V.Vermillion,  etc.,  R.  Co.,  17  Ohio  '87 ; 

benefit  of  the  receiver.    (Code,  4  121.)  Miers  v,  Zanesville,etc.,.Turnpikc  Co . 
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So  the  partial^  or  temporary^  abarndonment  of  the  undertaking 
will  not  release  subscribers.  But  where  in  reliance  upon  the  fact 
of  abandonment  otherwise  confirmed,  subscribers  had  changed 
their  circumstances,^  and  where  no  effort  towards  collection  had 
been  made  within  the  period  of  limitation,^  and  when  other  sub- 
scriptions had  been  refunded  and  all  prosecution  of  the  corporate 
design  had  ceased,^  or  where  the  charter  had  lapsed  for  oonrcom- 
pliance  with  its  terms,®  the  courts  have  refused  to  enforce  the 
contracts.  Delay  in  the  progress  of  the  enterprise  is  rajpely  avail- 
ajble  as  a  defense.'' 

(2)  Charter  Changes^  etc. — A  mere  change  in  the  corporate 
name  after  subscriptions  are  made.,  will  not  preclude  recovery.* 

II  Ohio  273;   I  Redfield  on  Railways  4.  Pittsburgh,  etc.,  R.  Co.  v,  Bjers, 

(2d  ed.)  170.  3a  Pa.  St.  22.     In  this  case  it  was  held 

A    stockholder    in    a     corporation  that  a  subscriber  thus  discharged  was 

formed  for  the  purpose  of  developing  not  again  rendered  liable  by  giving  an 

wild  oil  land  cannot  maintain  an  ac-  incomplete  letter  of  attorney  to   vote 

tion  to  recover  back  his  subscription  on  question  of  accepting  a  supplement 

on  the  ground  of  the  failure  of  the  to  the  charter. 

company  to  acquire  all  of  the  land  men-  5.  McCuUy  v.  Pittsburgh,  etc.,  R. 
tioned  in  its  prospectus ;  he  must  show  Co.,  32  Pa.  St.  25. 
fraud  or  misrepresentation,  or  such  an  •.  Sodus  Bay,  etc.,  R.  Co.  v.  Lap- 
entire  failure  in  the  business  of  the  ham,  43  Hun  (N.  Y.)  3x4. 
company  as  amounts  to  virtual  disso-  In  Delaware  River,  etc.,  R.  Co.  v, 
lution.  Kelsey  r.  Northern  Light  Oil  Rowland  (Pa.  1887),  30  Am.  &  Eng.  R. 
Co.,  54  Barb.  (N.  Y.)  iii.  Cas.  524,  there  being  some  evidence 

Where  subscribers  to  a  railroad  com-  of  the  ipact  of    abandonment,  it  was 

pany  gave   notes  for    the  amount  of  held  proper  to  submit  the  question  to 

their  subscriptions,  payable  on.com-  the  jury. 

pletion  of  the  road,  but  were   subse-  T.  D^ay. — Pickering  v.  Templeton, 

quently  induced   to  give   in    place  of  2  Mo.  App.  424;  Union  Hotel  Co.  v. 

these,  new  ones  payable  in  four  years,  Hersee,  79  N.  Y.   454;  35  Am.  Rep. 

in   order   to   enable   the   company  to  536;  First  National  Bank  v.  Hurford, 

carry  out  its  contract,  upon  the  confi-  29  Iowa  579. 

dent  but  honest  expression  of  opinion  In  Miller  v.  Pittsburgh,  etc.,  R.  Co., 

by  its  officers  that  the  road  would  be  40  Pa.  St.  237 ;  80  Am.   Dec.  570,  the 

completed  in  less  than  four  years,  they  work  was  delayed  two  years  and  a  half, 

were  held  liable  upon  the  new  notes,  but  the  court  said :  **  Until  it  can  be 

though   the   contract   was  afterwards  shown  how  railroads  can  be  built  with- 

abandoned  and  the  road  left  uncom-  out  money,  no  such  defense  as  is  here 

pleted.     Four  Mile  Valley  R.  Co.  v.  set  up  can  prevail." 

Bailey,  18  Ohio  St.  208.     See  also  Bish  But  in    Boyle's  Case,  54  L.  J.  Ch. 

V,   Bradford,  17    Ind.   490;    Smith  v.  550,  it  was  said  obiter^  that  an  unrea- 

Gower,   2     Duv.  (Ky.)    17;    Phoenix  sonable  delay  would  authorize  one  to 

Warehousing   Co.  v.  Badger,  67    N.  withdraw  his  subscription. 

Y.  294.  8.  Cbange  of  Nam». — Mahanv.  Wood, 

1.  Partial  Abandonment. — Dormant^.  44  Cal.  462;  Howard  r.  Glenn,  85  Ga. 
Jacksonville,  etc.,  R.  Co.,  7  Fla.  26s;  23S;  21  Am.  St.  Rep.  156;  Bucksport, 
Buffalo,  etc.,  R.  Co.  v.  Gifford,  87  N.  etc.,  R.  Co.  v.  Buck,  68'  Me.  81 ;  Bu^ 
Y.  294.  falo,  etc.,  R.  Co.  v.  Dudley,   14  N.  Y. 

Abandonment  of  part  of  a  railway  336;    Schenectady,  etc.,  Plank   R.  Co. 

is  no  defense.     /»  r**  Jennings,  i  Ir.  Ch.  r\   Thatcher,    11     N.  .Y.    102;    North 

236.  Whitehall  Tp.  7'.  South  Whitehall  Tp., 

2.  McMillan  v.  Maysville*  e*c.,  R.  3  S.  &  R.  (Pa.)  117;  Scarborough  v, 
Co.,  15  B.  Mon.  (Ky.)  218;  41  Am.  Butler,  2  Lev.  238;  Colchester  v.  See- 
Dec.  181 ;  Red  Wisg  Hotel  Co.  v,  ber,  3  Burr.  1S66;  Mellor  x\  Spateman, 
Friedrich,  26  Minn.  112.  1  Saund.  344,  n.  i. 

8.  Fountain  Ferry  Turnpike  Co.  v.  In  Buffalo^  etc.,  R.  Co.  f .  Dudley, 
Jewell,  8  B.  Mon.  (Ky.)  147.  14  N.  Y.  354,  Selden,  J.,  says:  "The 
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The  compatny  may  sue  in  its  new  name,*  though  it  assumes  the 
burden  of  proving  its  identity  with  the  same  organization  as  it 
was  formerly  named.*  A  material  change  in  the  corporate  design 
as  represented  to  the  subscriber,  at  least  places  the  burden  upon 
the  company  of  showing  that  the  change  was  not  fraudulent.* 
The  materiality  of  a  change  is  a  question  of  law  *  but  in  determin- 
ing what  will  constitute  a  material  change,  the  decisions  are  not 
entirely  harmonious.^     On  the  one  hand  it  has  been  held  that 


point  made  by  the  defendant  upon  the  gahela  Nav.  Co.,  2  W.  &  S.  (Pa.)  156; 
alteration  of'  the  plaintiflTs  charter,  37  Am.  Dec.  500." 
changing  the  name  of  the  corporation  A  misnomer  of  the  corporation  in  a 
and  authorizing  the  extension  of  its  notice  to  pay  installments  is  not  fatal, 
road  from  Attica  to  Buffalo,  must,  I  Gray  t-.  Monongahela  Nav.  Co.,  2  W. 
think,  be  considered  as  sufficiently  an-  &  S.  (Pa.)  156;  37  Am.  Dec.  500. 
swered  by  the  decision  of  this  court  in  Where  a  corporation  is  organized 
the  case  of  Schenectady,  etc.,  Plank  R.  under  a  general  law,  and  reorganized 
Co.  7'.  Thatcher,  11  >f.  Y.  102.  The  under  a  special  charter,  subscribers  to 
power  reserved  to  the  legislature  in  the  former  are  also  subscribers  to  the 
the  original  act  of  incorporation  to  latter,  if  thev  ratify  the  change ;  a  re- 
alter  or  repeal  the  act  is  as  broad  in  ceipt  of  dividends  from  the  new  cor- 
this  case  as  in  that.  It  is,  indeed,  en-  poration  would  be  evidence  of  an  un- 
tirely  unlimited.  Under  the  rule  es-  equivocal  character  of  their  holding  the 
tablished  in  that  case,  no  mere  addition  stock  in  such  corporation.  Hammond 
to  or  alteration  of  the  charter,  how-  v.  Straus,  53  Md.  1. 
ever  great,  would  operate  to  discharge  1.  Greeneville,  etc.,  R.  Co.  v.  John- 
a  stockholder  from  his  obligation  to  son,  8  Baxt.  (Tenn.)  332 ;  Bucksport, 
the  corporation.  To  work  such  a  dis-  etc.,  R.  Co.  v.  Buck,  68  Me.  81.  And 
charge  the  charter  must  be  repealed,  see  cases  cited  in  last  note, 
or  the  legislation  must  be  such  as  vir-  2.  Semple  t.  Glenn,  91  Ala.  245;  24 
tually  to  subvert  the  corporation  itself.  Am.  St.  Rep.  894,  holding  that  the 
or,  at  least,  to  destroy  its  identity.  A  minutes  of  the  stockholders'  meeting 
mere  change  of  name  has  repeatedly  are  admissible  to  prove  such  identity, 
been  held  not  to  have  that  effect.  8.  Bery  v.  Marietta,  etc.,  R.  Co.,  26 
(Scarborough  v,  Butler,  3  Lev.  238;  Ohio  St.  673;  Burrows  v.  Smith,  10 
Colchester  v,  Seeber,  3  Burr.  i8()6;  N.  Y.  550.  Compare  Norwich  Lock 
Mellor  7'.  Spateman,  I  Saund.344,  note  Mfg.  Co.  7^  Hockaday  (Va.  1893),  ^^ 
i;  North  Whitehall  Tp.  v.  South  S.  E.  Rep.  877;  Plank's  Tavern  Co.  v. 
Whitehall Tp.,  3  S.&R.  (Pa.)  117.)  In  Burkhard,  87  Mich.  182. 
other  respects  the  change  in  this  case  4.  Memphis,  etc.,  R.  Co.  t*.  Sullivan, 
is  not  materially  greater  than  in  that  57  Ga.  240,  holding  also  that  if  its  evi- 
of  Schenectady,  etc..  Plank  R.  Co.  v,  dent  purpose  is  to  legalize  previous 
Thatcher,  II  N.  Y.  102.  It  does  not  illegal  proceedings,  a  finding  that  a 
become  necessary,  therefore,  to  take  change  is  material  will  not  be  dis- 
into   consideration    the   soundness   of  turbed. 

the  principles  advanced  in  the  case  of  6.  Treat,  C.  J.,  in  Banet  v,   Alton, 

Hartford,  etc.,  R.  Co.  t'.  Croswell,  5  etc.,  R.  Co.,  13  111.  504,  thus  discusses 

Hill  (N.  Y.^  383 ;  4  Am.  Dec.  354.  That  the  subject  of  the  text  and  reviews  the 

case  is  in  direct  conflict  with  several  authorities  then  current:     "The   rule 

English  cases,  as  well  as  with  some  de-  in  relation  to  contracts  of  this  charac- 

cided  in  this  country;  and  a  portion  of  ter  must  be  general  in    its   operation, 

its  reasoning  would,  I  think,  require  to  What  will   discharge  one  stockholder 

be  examined  with  some  care  before  it  is  from  the  payment  of  his  subscription 

finally  adopted.     Midland    R.    Co.  v.  must  be  held  to  have  the  same  effect 

Gordon,  16  M.  &   W.  803;  Stevens  7'.  as  to  others.     If  the  defendant  is  to  be 

South   Devon   R,  Co.,    13    Beav.   48;  relieved  from  the  performance  of  his 

Ffooks  V.  London,  etc.,  R.  Co.,  19  £.  obligations  because  of  the  change  in 

L.  &  Eq.  7 ;  Irvine  t.  Turnpike  Co.,  2  the  route  of  the  road,  so  must  any  other 

P.  &  W.  (Pa.)  466;  Gray  v,  Monon-  subscriber,  although   it  should  clearly 
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subscribers  were  released  by  an  unauthorized  alteration  in  the 
route  of  a  turnpike,*  by  the  location  of  a  manufacturing  plant  in  a 
different  borough  than  that  named  *  a  change  in  the  terminus 
of  a  railroad,*  division  of  a  proposed  continuous  railway  line,  mak- 


appear  that  his  interests  would  be  pro- 
moted by  the  alteration.  The  matter 
of  injury  to  one,  or  of  benefit  to  the 
other,  cannot  affect  their  respective 
liabilities.  The  true  question,  then,  is 
not  whether  the  defendant  was  de- 
prived of  any  incidental  benefit  by  the 


different  enterprise.  In  Clark  r.  Mo- 
nongahela  Nav.  Co.,  lo  Watts  CPa.) 
364,  and  Gray  r.  Monongahela  Nav. 
Co.,  2  W.  &  S.  (Pa.)  156;  37  Am  Dec. 
500,  it  w^as  held  that  an  alteration  in 
the  charter  of  an  incorporation,  by 
which      additional     privileges      were 


change  in  the  location  of  the  road,  but    granted  to  the  company,  was  not  such 


whether  the  amendment  of  the  charter 
worked  such  a  change  in  the  company 
as  releases  subscribers  from  their  en- 
gagements, at  least  such  of  them  as 
have  not  assented  to  the  alteration.  A 
reference  to  the  authorities  bearing  on 
this  subject  will  not  be  inappropriate. 
In  Middlesex  Turnpike  Corp.  v.  Locke, 


an  invasion  of  the  contracts  of  sub- 
scription as  would  relieve  the  sub- 
scribers from  their  liability  to  pay ;  al- 
though the  additional  privileges  might 
extend  the  liabilities  of  the  company, 
and  thereby  affect  the  stockholders. 
In  Pennsylvania,  etc.,  Canal  Co.  v. 
Webb,  9  Ohio  136,  the  court  say  :     '  It 


8  Mass.  268;  10  Mass.  3S4,  it  was  de-  is  not  every  minute  change  which  will 
cided  that  a  subscription  to  build  a  absolve  a  subscriber  from  his  engage- 
turnpike  in  a  specified  direction  could  ments.  In  work  of  this  kind,  some 
not  be  recovered  to  construct  a  road  power  of  regulation  is  retained  by  the 
in  a  different  direction,  although  the  legislature ;  some  discretion  is  confided 
change  was  authorized  by  the  legis-  to  the  agents  who  execute  the  details, 
lature  and  assented  to  by  the  directors  Where  a  subscription  is  general,  unin- 
of  the  corporation.  In  Union  Locks  cumbered  with  conditions,  perhaps  the 
&  Canals  v.  Towne,  i  N.  H.  44 ;  8  Am.  stockholder  has  no  reason  to  complain 
Dec.  32,  a  subscriber  was  held  to  be  of  any  line  of  transit  which  starts 
excused  from  the  payment  of  his  sub-  from  the  same  point  of  business,  ac- 
scription  on  the  ground  that  the  cor-  commodates  the  same  travel  and  trans- 
poration  had  obtained  an  amendment  portation,  and  substantially  subserves 
of  the  charter  that  materially  changed  the  same  general  interests.*  The  cases 
the  objects  and  character  of  the  com-  of  Wain  r.  Turnpike  Co.,  before  cited, 
pany.  Hartford,  etc.,  R.  Co.  v,  Cros-  London,  etc.,  R.  r.  Wilson,  6  Bing. 
well,  5  Hill  (N.  Y.)  383;  40  Am  Dec.  N.  Cas.  135,  and  Midland  R.  Co.?-. 
354,  is  a  leading  case  on  this  subject.  Gordon,  16  M.  &  W.  804,  recognize  the 
In  that  case,  in  1S33,  the  legislature  of  same  principles.'* 

Connecticut  incorpprated    a  company  1.    Material      Changes.  —  Middlesex 

to  construct  a  railroad   from    Hartford  Turnpike  Corp.  r.  Locke,  8  Mass.  268. 

to    New    Haven,  and    Croswell    sub-  Even  where  the  subscriber  has   held 

scribed   for  ten  shares  of  the  capital  corporate  offices,  and,  as  a  director,  has 

stock.     In  1839,  the  legislature  author-  petitioned  the  legislature  for  such  al- 


ized  the  company  to  procure  and  run 
a  line  of  steamboats  in  connection  with 
their  road,  and,  for  that  purpose,  to 
increase  their  capital  stock  to  an 
amount  not  exceeding  two  hundred 
thousand  dollars.  The  amendment 
was  accepted  by  the  board  of  directors, 
and  ratified  by  a  majority  of  the  stock- 
holders. The  corporation  then  brought 


teration.     Middlesex  Turnpike  Corp. 
7'.  Swan,  10  Mass.  384 ;  6  Am.  Dec.  139. 

2.  Auburn  Bolt,etc.,  Works  v.  Schultz 
(Pa.  1891),  22  Atl.  Rep.  904;  Norwich 
Lock  Mfg.  Co.  V.  Hockaday  ( Va.  1893), 
16  S.  E.  Rep.  877. 

3.  Thompson  v.  Guion,  5  Jones  Eq. 
(N.  Car.)  113,  giving  as  a  reason  that 
the   subscriber    had    no   power  to  go 


an  action  against  Croswell  to  recover  into  a  court  of  equity  to  enforce  the 

the   amount  of   his  subscription.    The  original  charter  against  the  authority 

court     held     that     the     subscription  of  the  legislature.     See  also  Marietta, 

could  not  be  recovered,  on  the  ground  etc.,   R.    Co.   v.  Elliott,    10    Ohio  St 

that  the   amendment  to   the    charter  57,    where   by    legislative    enactment 

effected  an  essential    change  in   the  there  was  a  change  of  terminus,  and 

company,  the  addition  of  a   new  and  an  extension  of  the  corporate  powers 
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ing  it  three  separate  enterprises,*  sale  of  the  road,*  or  extension  of 
limits  upon  holding  property  and  collecting  tolls  by  it.* 

On  the  other  hand,  it  is  said  that  immaterial  changes  such  as 

the  law  would  imply  *    will  not  constitute  a  good  defense,  and 
that  the  subscription  must  be  presumed  to  have  been  executed 

authorizing  the  company  to  run  a  line  subscription,  and  that  the  defendant, 

of  steamers  beyond  the  terminus.  consequently,  is  not  liable  to  the  plain- 

If  the  company  procure  an  act  of  tiff.     It  may  be  admitted  that  a  mate- 

the    assembly   altering   termini,   sub-  rial  and  radical  change  in  the  objects 

scribe rs  are  no  longer  bound.     Man-  of  the  association   would   release  the 

heim,    etc.,   Plank  R.   Co.   v,   Arndt,  defendant  from  his  liability  upon  his 

3T     Pa.   St.   317.      See  also   Cross    v.  subscription.     Hartford,  etc.,  R.  Co.  v. 

Peach  Bottom  R.  Co.,  90  Pa.  St.  392;  Croswell,  5  Hill   (N.  Y.)  388;  40  Am. 

I  Am.  &  Eng.  R.  Cas.  366.  Dec.  354.     But  the  changes  here  made 

1.  Fulton  County  v.  Mississippi,  are  not  of  such  character.  The  first 
etc.,  R.  Co.,  21  111.  338.  simply  provides,  that  the  organization 

2.  South  Georgia,  etc.,  R.  Co.  v.  shall  continue  twenty  years  from  the 
Ayers,  56  Ga.  230.  28th   day  of   October,  1S67,  instead  of 

3.  In  Union  Locks  &  Canals  v,  twenty  years  from  the  ist  day  of  Janu- 
Towne,  I  N.  H.  44;  8  Am.  Dec.  ary,  1S68.  This  amendment  simply 
32,  the  court,  by  Woodbury,  J.,  said :  incorporates  into  the  articles  of  asso- 
**  But  the  money  for  w^hich  this  ciation  a  condition,  which,  if  not  in- 
action is  brought  was  assessed  for  some  serted,  the  law  would  imply.  By  sec- 
other  objects  and  under  some  other  tion  1158  of  the  Revision,  the  duration 
circumstances;  for  purchasing  one  of  this  corporation  cannot  exceed 
hundred  instead  of  six  acres  of  land,  twenty  years.  After  the  lapse  of  that 
and  under  a  right  to  be  repaid  by  an  time  after  its  organization,  it  must  ex- 
indefinite  toll  for  an  indefinite  time  pire  by  limitation  of  law,  although  the 
instead  of  one  limited  in  its  amount  articles  of  incorporation  provide  for  a 
and  continuance.  It  is  impossible  to  longer  duration ;  and  the  same  is  true 
state  the  case  without  perceiving  a  of  the  change  providing  for  renewal 
variation  from  the  contract  originally  upon  the  vote  of  three- fourths  instead 
made,  and  a  variation,  too,  which  of  two-thirds  of  the  stockholders, 
reaches  the  gravamen  or  essence  of  Under  said  section  such  renewal  can 
the  contract.  Many  a  cautious  man  be  had  only  upon  such  three-fourths' 
would  be  willing  to  hazard  the  assess-  vote.  If  the  change  had  not  been 
ments  which  might  be  made  on  a  made,  the  provision  requiring  a  tuo- 
share  under  the  restrictions  of  the  first  thirds'  vote  would  have  been  simply 
act,  who  would  never  risk  those  which  inoperative.  If  the  articles  had  re- 
his  more  wealthy  or  more  adventur-  mained  as  originally  drawn,  or  if  they 
ous  associates  might  make  under  the  had  been  entirely  silent  with  regard  to 
indulgences  of  the  second  one."  duration  and  mode  of  renewal  of  the 

4.  Union  Agricultural,  etc.,  Assoc,  corporation,  the  law  would  have  at- 
f.  Neill,  31  Iowa  95.  The  case  is  thus  tached  to  them  the  same  consequences 
stated  by  the  court :  '*After  the  defend-  as  now.  In  either  case  the  corporation 
ant  had  subscribed,  the  articles  were  would  endure  twenty  years  from  the 
copied,  and  on  the  28th  day  of  October  date  of  its  organization,  with  a  right 
the  copied  articles  were  signed  and  of  renewal  by  a  vote  of  three-fourths 
acknowledged.  Before  the  acknowl-  of  the  stockholders.  It  follows  that 
edgment,  the  following  changes  were  the  changes  are  entirely  immaterial, 
made,  to  wit :  In  article  ten  it  was  pro-  The  defendant  could  not  possibly  be 
vided  that  the  company  should  con-  prejudicially  affected  by  them.  They 
tinue  for  the  term  of  twenty  years  do  not  precipitate  a  call  for  install- 
from  this  date  (the  date  of  the  acknowl-  ments  on  his  subscription.  The  orig- 
edgment,  subject  to  renewal  by  vote  of  inal  articles  provide  that  the  company 
three-fourths  of  the  stockholders.  It  should  commence  business  when  the 
is  claimed  that,  in  consequence  of  this  subscription  reached  $10,000.  The 
change,  the  organization  to  which  dc-  amended    articles    contain    the    same 

,  fendant    subscribed    is    not    the    one  provision.     Under  both,  the  same  con- 

.  which  is  attempting  to  enforce    the  tingency  renders  defendant  liable  to  a 
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under  contemplation  of  possible  charter  changes.^  Accordingly, 
as  illustrating  its  position,  this  group  of  courts  has  held  that  a 
departure  from  a  proposed  route,*  especially  if  the  subscriber 
has  failed  to  express  his  preference,^  or  if  the  change  is  co»- 
sistent  with  the  original  design,*  or  an  improvement  thereon,* 
an  extension  of  the  line  of  road,®  or  an  amendment  author- 
izing the  construction  of  branch  lines,^  will  not  discharge  those 
who  have  subscribed  to  the  stock  of  railway  enterprises.  So, 
in  general,  this  class  of  authorities  holds  that  charter  amend- 
ments merely  enlarging  original  powers,®  granting  additional  priv- 

call  for  payment.  In  fact  $10,000  had  is  still  designed  to  accommodate  the 
been  pledged  before  the  defendant  same  line  of  travel  and  transportation, 
subscribed,  so  that  his  liability  to  a  de-  and  promote  the  same  general  inter- 
mand  for  payment  was  created  at  the  ests.  The  length  of  the  road  is  re- 
time of  his  subscription.  The  change  duced,  and  the  cost  of  construction  is 
being  immaterial,  does  not  exonerate  diminished.  The  change  will  be  use- 
defendant  from  his  obligations.  Hart-  ful  to  the  public,  as  the  legislature  has 
ford,  etc.,  R.  Co.  v,  Croswell,  5  Hill  determined,  and  beneficial  to  the  com- 
(N.  Y.)  388;  40  Am.  Dec.  354."  pany,  as  the  board  of  directors  has  de- 

1.  Mowry  r.  Indianapolis,  etc.,  R.  cided  ;  and  the  facts  of  the  case  clearly 
Co.,  4  Biss.  (U.  S.)  78.  sustain  both  of  these  conclusions.    The 

A  material  alteration  in  the  charter  only  injury  that  can  accrue  to  any  of 
without  the  consent  of  a  subscriber,  the  subscribers  will  be  the  loss  of 
and  made  after  his  stock  was  forfeited,  some  incidental  benefit  to  their  corn- 
will  not  release  him  from  payment  of  pany ;  and  that,  as  we  have  already 
a  note  given  for  the  subscription,  seen,  cannot  be  taken  into  considera- 
Mitchell  T'.  Rome  R.  Co.,  17  Ga.  574.  tion.      If    the    charter    had    been    so 

2.  Chajige  of  Route. — Central  Plank  amended  as  to  authorize  the  construe- 
Road  Co.  r.  Clemens,  16  Mo.  359;  Fry  tion  of  a  road  from  Alton  to  Vandalia 
V.  Lexington,  etc.,  R.  Co.,  2  Mete,  or  Shelbyville,  or  from  Springfield  to 
(Ky.)  314;  Buffalo,  etc.,  R.  Co.  v.  Beardstown  or  Peoria,  instead  of  the 
Dudley,  14  N.  Y.  336.  one  originally  designated,  the  corn- 
One  who    is  active    in    effecting   a  pany   would   be  committed  to  a  new 

change  of  route  cannot  afterward  repu-  and  difficult  enterprise ;  and  the  stock- 

diate  the  subscription  on  the  ground  holders   might  with  much  force  and 

of  indefiniteness  of  object  as  expressed  justice  say,  this  is  not  the  undertaking 

in  the  articles  of  incorporation.  Owen-  in  which  we  are  engaged,  and  not  the 

ton,  etc.,  Turnpike  Co.  x\  Smith  (Ky.  stock  in  which  we  agreed  to  invest  our 

1890),  31  Am.  &  Eng.  Corp.  Cas,  312  n.  funds." 

The  failure  to  fix  the  limit  of  the  6.  Gibbons  v.  Grinsel,  79  Wis.  365. 
first  section   of  a  road  in   relocation        6.  Extension  of  Road. — Rutland,  etc., 

does  not   discharge  one  who  had  sub-  R.   Co.    x\   Thrall,  35  Vt.  536;  Cross 

scribed  for  stock  in  the  first  section  x\    Peach   Bottom    R.  Co.,  90  Pa.  St. 

before   such   relocation.     Boston,  etc.,  392 ;  i  Am.  &   Eng.  R.  Cas.  366;  Gngr 

R.  Co.  t'.  Wellington,  113  Mass.  79.  7-.  Monongahela  Nav.  Co.,  2  W.  &  S. 

3.  Greenville,  etc.,  R.  Co.  v.  Cole-  (Pa.)  156;  37  Am.  Dec.  500;  Buffalo, 
man,  5  Rich.  (S.  Car.)  118.  etc.,  R.  Co.  r.  Dudley,  14  N.  Y.  336. 

4.  Wilson  V.  Wills  Valley  R.  Co.,  33  7.  Greenville,  etc.,  R.  Co.  v.  Cole- 
Ga.  466.  In  Banet  r.  Alton,  etc.,  R.  man,  5  Rich.  (S.  Car.)  118;  Peorli, 
Co.,  13  111.  513,  it  was  said:  "The  al-  etc.,  R.  Co.  v,  Preston,  35  Iowa  135; 
teration  in  the  present  case  is  not  of  See  also  Banet  t'.  Alton,  etc.,  R.  Co., 
such  a  radical  character  as  to  exonerate  13  111.  504;  Peoria,  etc.,  R.  Co.  r. 
the  stockholders  from  the  payment  Elting,  17  111.  429;  Sprague  t'.  Illinois 
of  their  subscriptions.  The  general  River  R.  Co.,  19  111.  174;  Illinois  R, 
features    and    objects   of    the   corpo-  Co.  v,  Zimmer,  20  111.  654. 

ration  continue  unchanged.    The  ter-  8.  AnzllUry    Amendmonts. —  Peoria, 

mini  of  the  road  remain  the  same ;  the  etc.,   R.   Co.    v,   Elting,   17    III.  439; 

only  change  consisting  In  a  deviation  Peoria,   etc.,   R.   Co.  x>,    Preston,    35 

from  an  intermediate  point.   The  work  Iowa  115;  Pacific  R.  Co.  v,  Hugfasg^ 
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ilegea,^  effecting  changes  in  matters  collateral  to  the  contract  of 
subscription^  auxiliary  to  corporate  objects,  though  fundamental,' 
are  not  available  to  the  subscriber  as  defenses. 

(3)  Conditions  Not  Performed — (a)  Conditional  Sabocriptioiii  In  OenonO. 
— A  conditional  subscription  has  been  defined  as  **  a  continuing 
offer  which  is  final  and  absolute  when  accepted/**  When  the 
conditions  are  valid,  the  fact  of  their  non-performance  is  a  com- 
plete defense  to  an  action  on  the  subscription.*  But,  in  general, 
a  substantial  performance  only  is  required,®  and  when  the  ques- 
tion of  performance  is  left  to  the  directors,  their  decision  as  to  the 
fact  of  performance  cannot  be  attacked  except  on  the  ground  of 

23  Mo.  303;  Pacific  R.  Co.  v,  Renshaw,     tween  conditions  precedent  and  sub- 

18  Mo.  210.  sequent,  see  Condition,  vol.  3,  p.  422. 
A   discharge    is  not  effected  by   a        6.  Performance  Bssential. — Banet  v. 

change  made  in  pursuance  of  the  char-  Alton,  etc.,  R.  Co.,  13  111.  .504;  Frank- 

tcr,  where  the  defendant  has  become  fort  etc..  Turnpike  Co,  v,  Churchill,  6, 

a  stockholder.      Burlington,   etc.,   R.  T.   B.  Mon.   (K7.)  427;   17  Am.  Dec. 

Co.  V.  White,  5   Iowa  409.     So  where  159;  Evansville,  etc.,  R.  Co.  r.  Shearer, 

the  charter  maj  be  altered  or  repealed  10  Ind.  244;  Central  Turnpike  Corp. 

b/ the  legislature,  a  subf^criber  is  not  t'.    Valentine,    10   Pick.    (Mass.)    142; 

discharged  by  such  amendment.     Un-  Porter   v.   Raymond,   53   N.    H.   519; 

ion  Hotel  Co.  v.  Hersee,  79  N.  Y.  454;  Monadnock    R.  Co.  v.  Felt.  52  N.  H. 

35  Am.  Rep.  536.  379;  Philadelphia,  etc.,  R.  Co.  v.  Hick- 

The  issue  of  more  shares  than  was  'man,  28  Pa.  St.  318;  Burrows  r.  Smith, 

at  first  contemplated   is  not  a  good  10  N.  Y.  550;  Ashtabula,  etc.,  R.  Co. 

defense.     Gibbons  v,  Grinsel,  79  Wis.  v.  Smith,  15  Ohio  St.  328;  Edwards  v. 

365.  Grand  Junction  R.  Co.,  7    Sim.  337  ;  \ 

1.  An  alteration  in  a  charter  of  in-  M.  &  C.  650;  Ex  parte  Mainwaring,  2 
corporation  by  which  additional  privi-  De^G.,  M.  &  G.  66;  Preston's  Case,  15 
leges  are  g^ven  to  it,  is  not  such  an  W.  R.  299;  Pellat's  Case,  L.  R.,  2  Ch. 
invasion  of  the  contract  of  subscrip*  527;  Ex  parte  Bartlett,  19  L.  T.,  N.  S. 
tion  as  will  relieve  the  subscriber  to  628 ;  Ex  parte  Simpson,  L.  R.,  4  Ch. 
its  stock  from  liability  to  pay.  Gray  184;  Ex  parte  Harwood,  20  L.  T.,  N. 
V.  Monongahela  Nav.  Co.,  2  W.  &  S.  S.  736;  Rankin  v,  Hopi,  etc.,  Co.,  20 
(Pa.)  r56;  37  Am.  Dec.  500.  See  also  L.  T.,  N.  S.  207;  Simpson  v,  Heaton's 
Cross  t/.  Peach   Bottom  R.  Co.,  90  Pa.  Steel,  etc.,  Co.,  19  W.  R.  614. 

St.  392;  I  Am.  &  Eng.  R.  Cas.  366.  If  the  condition  is  afterwards  discov- 

2.  Cravens  v.  Eagle  Cotton  Mills  ered  to  be  ultra  vires  the  subscription 
Co.,  120  Ind.  6;  16  Am.  St.  Rep.  298.  is  not  enforceable.     Barnett's  Case,  22 

3.  Banet  v.  Alton,  etc.,  R.Co  ,  13  111.  W.  R.891 ;  L.  R.,  18  Eq.  507.  See  also 
504:  Sprague  v,  Illinois  River  R.  Co.,  Des  Moines  Valley  R.  Co.  v.  Graff, 

19  111.   174;  Illinois  River    R.  Co.  v,  27  Iowa  99;  i  Am.  Rep.  256. 
Zimmer,  20  111.  654.  •.  Substantial  Parforaiaiice  Suaclent. 

4.  Definition. — ^Taggart  v.  Western  — O'Neal  v.  King,  3  Jones  (N.  Car.) 
Md.  R.  Co.,  24  Md.  563;  89  Am.  Dec.  517;  Cornell's  Appeal,  114  Pa.  St.  153. 
760.  Says  White,  }.,  in  Ashtabula,  See  also  People  t^.  Holden,  82  111.  93; 
etc.,  R.  Co.  V.  Smith,  15  Ohio  St.  335:  Paris,  etc.,  R.  Co.  v.  Henderson,  89 
**■  The  subscription  was  designed  as,  and  111.  86;  Des  Moines  Valley  R.  Co.  v, 
was  in  fact,  a  standing  or  continuing  Graff,  27  Iowa  99;  x  Am.  Rep.  256; 
proposition,  upon  which  the  plaintiff  Springfield  St.  R.  Co.  v.  Sleeper,  121 
was  not  expected  to  act  until  the  time  Mass.  29;  Virginia,  etc.,  R.  Co.  v, 
arrived   for  the  final  location   of  the  Henry,  8  Nev.  68. 

road.     Having  been  delivered  for  this  There   is  however  some    authority 

purpose  and  acted  on  by  the  plaintiff,  for  the  rule  that  strict  compliance  is 

after  the  condition  had  been  complied  necessary.    Martin  v,  Pensacola,  etc., 

with,  it  became  an  absolute  subscrip-  R.  Co.,  8  Fla.  390;  73  Am.  Dec.  713; 

tion."    See  also   Lowe    v.  Edgefield,  Brown  v.  Dibble,  65  Mich.  520;  Toledo, 

etc.,  R.  Co.,  I  Head  (Tenn.)  659^  etc.,  R.  Co.  v.  Hinsdale,  45  Ohio  SC 

As  to  the  distinctioD  generally,  be-  556;  39  Am.  &  Eng.  R.  Cas.  239. 
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fraud.*  Performance  is  excused  if  prevented  by  the  fault  of  the 
subscriber,*  but  not  if  unforeseen  difficulties,  such  as  floods,  inter- 
fere.* The  fact  of  performance  is  usually  a  question  for  the  jury,* 
and  the  burden  of  proving  it  is  upon  the  corporation  asserting  it.* 
(b)  Validity  of  Conditioiis. — Subscriptions  before  incorporation  must 
be  absolute.®     Parol  conditions  intended  to  vary  the  terms  of  the 

written  contract  of  subscription  are  void,  and  evidence  thereof  is 
inadmissible,''  except  where  fraud  or  mistake  is  alleged.     So,  all 

1.  Cass  V,  Pittsburg,  etc.,  R.  Co.,  80  against  bona  fide  shareholders  and 
Pa.  St.  31.  creditors.     Eisenlord  v.  Oriental  Ins. 

2.  Upton  V.  Hansbrough,  3  Biss.  (U.  Co.,  29  N.  J.  Eq.  437. 

S.)  423.  A  nominal   holder  who  allows  his 

8.  Jewett  T'.  Lawrenceburgh,  etc.,  R.  name  to  be  used  by  the  company  un- 

Co.,  10  Ind.  539.         '  der   a   written   guaranty    that   it   will 

4.  St.  Louis,  etc.,  R.  Co.  v.  Eakins,  protect  him  against  loss,  is  properly 
30  Iowa  279;  Jewett  v.  Lawrence-  included  on  the  list  of  contributories. 
burgh,  etc.,  R.  Co.,  10  Ind.  539;  To-  Davidson's  Case,  3  De  G.  &  S.  21;  18 
ledo,  etc.,  R.  Co.  xk  Johnson,  49  Mich.  L.  J.,  N.  S.  Ch.  254.  See  also  Chap- 
148.  See  also  Brand  v.  Lawrence-  man's  Case,  L.  R.,  3  Eq.  361.  And  so 
ville,  etc.,  R.  Co.,  77  Ga.  506.  is  one  who  subscribes  in  order  to  make 

5.  Santa  Cruz  R.  Co.  v.  Schwartz,  the   requisite  amount  of    stock.     Ex 
■53  Cal.  106;  Ridgefield,  etc.,  R.  Co.  v.  parte  Cox,  4  De  G.,  J.  &  S.  53;  33  L. 

Reynolds,  46    Conn.    375;   Chase    v.  J.  Ch.  145. 

Sycamore,  etc.,   R.   Co.,    38    111.   215;  In  Canada^  one  who  merely  signs  a 

People  T'.  Holden,   82  111.  93;   Bucks-  subscription  list  but  receives  no  allot- 

port,   etc.,   R.    Co.   v.   Buck,  65   Me.  ment  of  shares,  cannot  be  held  as  a 

536;    Union    Hotel    Co.    v,    Hersee,  contributory.     In  re  Zoological,  etc., 

15  Hun   (N.  Y.)  371;  Monadnock  R.  Soc,  16  Ont.  App.  543,  where  the  court 

Co.  V.  Felt,  52  N.  H.  379;  Philadel-  says:  "Nothing  was  done  by  which 

phia,  etc.,  R.  Co.  v.  Hickman,  28  Pa.  the  company  could  have  been  forced 

St.  318.  to  receive  the  subscriber.     It  is  there- 

6.  Troy,  etc.,  R.  Co.  v.  Tibbits,  18  fore  impossible  to  treat  him  as  a 
Barb.  (N.  Y.)  297;  Chamberlain  v,  shareholder,  and  the  appeal  must  be 
Painesville,  etc.,  R.  Co.,  15  Ohio  St.  allowed.  I  refer  to  the  recent  cases  in 
225 ;  Bedford  R.  Co.  v.  Bowser,  48  Pa.  this  court  of  Tn  re  Speight  Mfg.  Co., 
St.  34;  Caley  v.  Philadelphia,  etc.,  R.  16  Ont.  App.  519;  In  re  London  P. 
Co.,  So  Pa.  St.  363;  Boyd  xk  Peach  Co.,  16  Ont.  App.  5C^;  Ang.  &  Ames 
Bottom  R.  Co.,  90  Pa.  St.  169;  i  Am.  on  Corporations  (Tithed.),  §§  526,527; 
&  Eng.  R.  Cas.  631.  Selma,  etc.,  R.  Co.  v.  Tipton,  5  Ala. 

A  subscription,  before  organization  787;  39  Am.  Dec.  344,  which  appears  to 

to  a  railroad  company,  under  the  Prnn-  be  a  very  well  considered  case.     Such 

sylvania  act  of   1849,  conditioned  on  cases  as  Union   F.  Ins.  Co.  v,  Lyman, 

the   location   of  road   over  a  certain  46  Up.  Can.  453;  Union  F.  Ins.  Co.  v. 

route,  is  deemed  an  absolute  subscrip-  O'Gara,  4  Ont.  R.  359,  have  no  appli- 

tion   without  reference  to  the  condi-  cation,  turning  as  they  do   upon   the 

tion ;  it   is   not  the   subscription,  but  terms  of  the  special  act  of  incorpora- 

the   condition,  that  is   illegal.     Pitts-  tion,  by  which  the  shares  subscribed 

burgh,  etc.,  R.  Co.  v\  Biggar,  34  Pa.  for  at  the  instance  of  the  company  are 

St.  455.  declared  to  be  vested  in  the  subscriber. 

A   subscription    to   a   university   in  See  also  In  re  Standard   F.  Ins.  Co., 

contemplation  of,  but  prior  to  its  in-  12  Ont.  App.  486." 

corporation,    has     been     held     valid.  7.  Parol  Conditions  Void. — Mississippi, 

Johnston  f.  Ewing  Female  University,  etc.,   R.  Co.   f.  Cross,   20   Ark.  443; 

35  111.  518.  Ridgefield,   etc.,  R.  Co.  v.   Brush,  43 

An  agreement  designed  to  give  the  Conn.  86;  Johnson  r.  Pensacola,  etc., 

company  credit  before  the  public  to  R.  Co.,  9  Fla.  299;  Dill   r.  Wabash 

"  redeem  "  a  subscriber's  stock  at  par  Valley  R.  Co.,  21  III.  91 ;  Corwith  t». 

and  give  him  ten  per  cent,  interest.  Culver,  69   111.  502 ;    Thornburgh  u, 

cannot  be  enforced  after  insolvency  as  Newcastle  etc.,  R.  Co.,  14  Ind.  499 ; 

834 


The  Contract  of  Sabieriptlon.  STOCKHOLDERS.  Enforoement  of  the  Oontraet. 

collusive  agreements  between  the  corporation  and  a  subscriber  to 
the  effect  that  the  latter  shall  not  be  bound,  or  shall  be  allowed 
any  undue  advantage  over  his  fellows,  are  invalid.*  Conditions 
inserted  into  the  contract  must,  of  course,  conform  to  the  char- 
ter,* and  must  not  be  contrary  to  public  policy.^     Abstracts  of 

Brownlee  r.  Ohio,  etc.,  R.  Co.,  i8  Ind.  Eastman,  34   N.    H.    124;    White   v. 

68;  Cincinnati,  etc.,  R.  Co.  ik  Pearce,  Kuntz,  107  N.  Y.  518  ;  i  Am.  St.  Rep. 

28    Ind.   502;    Gelpcke  v.   Blake,    15  886;  Graff  v.  Pittsburgh,  etc.,  R.  Co., 

Iowa  387;  83  Am.  Dec.  418;   Jack  v,  31  Pa.  St.  489;  Miller  v,  Hanover,  etc., 

Naber,  15   Iowa  450;  Kennebec,  etc.,  R.  Co.,  87  Pa.  St.  95;  30  Am.  Rep. 

R.  Co.  V.  Waters,  34  Me.  369;  Scarlett  349;   Melvin   v.  Lamar   Ins.   Co.,  80 

V.  Academy  of  Music,  46  Md.   132 ;  111.  446. 

Piscataqua  Ferry  Co.  v.  Jones,  39  N.  In  Melvin  v.  Lamar  Ins.  Co.,  80  111. 

H.  491 ;  Minneapolis  Threshing  Mach.  456;  22  Am.  Rep.  199,  it  is  said  :  "All 

Co.  7'.  Davis,  40  Minn,  no;  26  Am.  &  subscriptions    are    presumably    upon 

Eng.  Corp.  Cas.  61 ;    Phoenix  Ware-  the  same  basis,  and  all  shares  entitled 

housing  Co.  v.  Badger,  6  Hun  (N.  Y.)  to  the  same  benefits  and  subject  to  the 

293,  affirmed  (yj  N.  Y.  294;  Whitehall,  same  burdens.     In  the  subscription  of 

etc.,  K.  Co.  V.  Myers,  16  Abb.  Pr.  N.  S.  each   person   every    other   subscriber 

(N.*  Y.)   34;  Nippenose  Mfg.  Co.  v.  has  a  direct  interest.    There  purport- 

Stadon,  68  Pa.  St.  256;  East  Tennes-  ed  here  to  have  been  a  large  amount 

see,  etc.,  R.  Co.  v.  Gammon,  5  Sneed  of  stock  taken,  whereas,  in  fact,  there 

(Tenn.)    567  ;    Cunningham  v.   Edge-  was  really  no  stock  taken,  the  issue  of 

field,  etc.,  R.  Co.,  2   Head  (Tenn.)  23;  the  shares  to   Cushman  and   Hardin 

Connecticut,  etc.,  R.  Co.  v.  Bailey,  24  being  coupled  with  the  right  on  their 

Vt.  465;  58  Am.  Dec.  181.     See  also  part  to  surrender  them  and  take  back 

Jack  V.  Naber,  15   Iowa  450;  Ridge-  their  money.    Such  a  private  arrange- 

field,  etc.,  R.  Co.  v.  Brush,  43  Conn.  86.  ment  with   an    individual  subscriber, 

Parol  evidence  to  show  the  letting  although  it  may  not  be  intended,  is,  in 

of  a  grading  contract,  and  the  location  law,  a  fraud  upon  the  other  subscrib- 

of  a  certain  town  in  compliance  with  ers;  and  such  agreement  will  be  disre- 

conditions,  is  not  excluded  by  the  rule  garded,  and  the  party  be  held  bound 

requiring  the  best  evidence.    St.  Louis,  to  all  the  responsibilities  of  9l  bona  fide 

etc.,  R.  Co.  V.  Eakins,  30  Iowa  279.  subscriber.    This   is  the  doctrine,  as 

1.  (Sollusive  Agreements  Void. — White  we  regard,  abundantly  established  by 

Mountains  R.  Co.  v,  Eastman,  34  N.  judicial    decisions,"    the    court    cited^ 

H.  124.  Blodgett  V,  Morrill,  20  Vt.  509;  White 

Andrews,  J.,  in  Meyer  r.  Blair,  109  Mountains  R.  Co.  f.  Eastman,  34  N. 
N.  Y.  605;  4  Am.  St.  Rep.  500,0b-  H.  124;  Robinson  v.  Pittsburgh,  etc., 
served:  **  The  doctrine  that  an  agree-  R.  Co.,  32  Pa.  St.  334;  72  Am.  Dec. 
ment  between  one  subscriber  to  the  792;  Graff  r.  Pittsburgh,  etc.,  R. 
stock  of  a  corporation  and  the  company,  Co.,  31  Pa.  St.  489  ;  Stanhope's 
made  concurrently  with  the  making  Case,  L.  R.,  i  Ch.  161  ;  Mangles  r, 
of  the  subscription,  which  purports  to  Grand  Collier  Dock  Co.,  10  Sim.  519; 
annul  its  obligation,  or  materially  Preston  v.  Grand  Collier  Dock  Co., 
limit  or  change  the  liability  of  the  11  Sim.  327.  See  also  Phccnix  Ware- 
subscriber,  to  the  detriment  of  the  housing  Co.  v.  Badger,  6  Hun  (N.  Y.) 
company,  is  invalid  and  void,  is  found-  293 ;  affirmed  67  N.  Y.  294;  Downie  v, 
ed  upon  the  construction  that  a  sub-  White,  12  Wis.  176;  78  Am.  Dec.  731 ; 
scription  to  the  stock  of  a  corporation,  Crawford  County  v,  Pittsburgh,  etc., 
whose  stock  is  open  for  general  sub-  R.  Co.,  32  Pa.  St.  141.  Also  Memphis, 
scription,  is  not  only  an  undertaking  etc.,  R.  Co.  r.  Sullivan,  57  Ga.  240; 
between  each  subscriber  and  the  com-  Ex  parte  Davidson,  4  K.  &  J.  688. 
pany,  but  between  him  and  all  other  2.  Thigpen  v.  Mississippi  Cent.  R. 
subscribers  to  the  common  enterprise;  Co.,  32  Miss.  347. 
and  that  each  subscriber  has  the  right  8.  Public  Policy. — Morrow  v,  Nash- 
to  suppose  that  the  subscription  of  ville  Iron,  etc.,  Co.,  87  Tenn.  262;  10 
t\^ty  other  subscriber  is  a  bona  fide  Am.  St.  Rep.  667 ;  Paducah,  etc.,  R. 
undertaking  according  to  its  terms."  Co.  v.  Parks,  2  Pick.  (Tenn.)  560; 
Citing  White  Mountains   R.  Co.  v.  Lake  Ontario  Shore  R.  Co.  v,  Curtiss, 
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particular  cases  will  also  be  found  in  the  notes  where  condi- 
tions were  held  unavailing.^  But  aside  from  the  important 
exceptions  above  noted,  conditions  will  generally  be  upheld  by 

80    N.     Y.    319;    Ft     Edward,    etc.,  have  the  privilege  of  taking  grading 

Plank  R.  Co.  v.   Payne,  ijj  N.  Y.  583;  contracts,  etc.,  cannot  claim  such  rights 

Macedon,  etc.,  Plank  R.  Co.  i'.  Snedi-  after  lettings  have  been  publicly  ad- 

ker,  18  Barb.  (N.  Y.)  317;   Butternuts,  vertised   to    take   place  and  the  sub- 

etc.,  Turnpike  Co.   v.   North,  i    Hill  scribers    have   not    bid.      Johnson   v, 

(N.  Y.)  518;  Dix  r.  Shaver,  14  HuD  Crawfordsville,  etc.,  R.Co.,  u  Ind.  280. 

(N.  Y.)  393.  A    subscription    conditioned     upon 

1.  InTElld.  CoBditknu — Instances. —  being  paid  by  conveying  a  specific 
Subscriptions  to  the  capital  stock  of  a  tract  of  land,  is  a  mere  proposition  ;  to 
plank  road  company,  where  the  act  of  be  binding,  it  must  be  accepted  by 
incorporation  authorizes  absolute  sub-  the  directors, or,  perhaps,  an  authorized 
•criptions  onlv,  conditioned  on  a  par-  aeent;  but  not  by  members  of  a  board 
ticular  extension  or  location  of  a  road,  of  directors  acting  separately,  and  not 
are  void.  Fort  Edward,  etc..  Plank  R.  shown  to  constitute  a  quorum.  June- 
Co.  V.  Payne,  15  N.  Y.  583;  Butter-  tion  R.  Co.  v.  Reeve,  15  Ind.  236. 
nuts,  etc.,  Turnpike  Co.  v.  North,  1  The  incident  of  partial  payment  pro- 
Hill  (N.  Y.)  518.  So,  if  made  prepara-  vided  by  a  charter  contemplating  that 
tory  to  the  procurement  of  the  charter,  the  subscription  should  be  absolute  is 
Bedford  R.  Co.  v.  Bowser,  48  Pa.  St.  34.  lost   when    the  subscription  becomes 

Matters   collateral   to  the    contract,  conditional,  and  such  payment  is  not 

such  as   failure   to  effect  a   proposed  necessary  to  enable  the   company  to 

agreement  with  another  corporation  in  recover.     Hanover  Junction,   etc.,   R. 

the  manner  expected,  will  not  exoner-  Co.  v,  Haldeman,  82  Pa.  St.  36. 

ate  a  subscriber.     Cravens   v.   Eagle  Where  a  subscription  to  a  university 

Cotton  Mills  Co.,  120  Ind.  6;  t6  Am.  building  is  conditioned  upon  its  erec- 

St.   Rep.  298.  tion  within  a  given  time,  it  need  not  be 

Where  a  subscription  to  a  railroad  completed  within  that  time;  if  walls, 

company  was  conditioned  on  the  com-  etc.,  are  up.  roof  and  floors  need    not 

mencement  of  work  at  a  certain  point,  be  in.  Johnston  7;.  Ewing  Female  Uni- 

which  was  falsely  represented  to  have  versity,  35  III.  518. 

been  commenced,  the  note  given  was  A    subscription    conditioned    on    a 

held  void.     Taylor  t^  Fletcher,  15  Ind.  road '^  passing   through*'   a   given  lo- 

80.     So  where  the  location  was  made  cality  does  not  require  its  construction, 

a  condition.  Parker  v.  Thomas,  19  Ind.  but  only  its  permanent  location.    Ash- 

113;  81  Am.  Dec.  385.  tabula,  etc.,  R.  Co  z'.  Smith,  15  Ohio 

A  subscription  to  a  telegraph  line,  St.  32S.  And  a  further  provision  that 
with  a  condition  annexed  naming  a  a  freight  house  shall  be  built  is  not 
committee  to  see  that  stipulations  were  a  condition  precedent  to  recovery, 
complied  with  before  subscriptions  Chamberlain  r.  Painesville,  etc.,  K. 
were  payable,  was  held  not  a  condition  Co.,  15  Ohio  St.  225. 
precedent  to  recovery  of  the  subscrip-  Where  a  subscription  was  condi- 
tion.    Shaffner  r.  JetTries,  18  Mo.  512.  tioned  upon  the  particular  location  of 

Conditions  annexed  to  subscriptions .  a    railroad,  and  notes   were  given   in 

providing  for  a  dividend  by  way  of  in-  payment,  it  was  held  that  performance 

terest  on  completion  of  the  road,  or  of  the  condition  was  not  intended  to 

one  imposing  unauthorized  limitations  precede  payment;  that  the  subscriber 

on  the  power  to  call  in  stock,  are  void  having  failed  to  pay  the  notes,  could 

as  against  public  policy.  Troy,  etc.,  R.  not   set  up   a  failure  of  performance ; 

Co.  V.  Tibbits,  18  Barb.  (N.  Y.)  297.  and  that  a  mere  intention  to  defraud 

The  word  *'  non -assessable "  upon  a  could   not  be  pleaded  in  bar  of  the 

certificate   does   not  relieve  from  the  action.      Keller  v,   Johnson,    11    Ind. 

obligation  to  pay  the  amount  due  up-  337;  71  Am.  Dec.  355. 

on  the  shares  represented  thereby ;  at  A  conditional  subscriber  may,  with 

most,  it  is  only   a  stipulation  against  the  assent  of  the  company,  change  the 

liability  after  the  entire  subscription  terms  of  his   agreement;   and  a  nota 

has  been  paid.     Upton  v.  Tribilcock,  payable  absolutely  in  lieu  of  such  con- 

91  U.  S.  45.  ditional  obligation  is  presumed  to  be 

Subscribers  authorised  by  charter  to  based  on  a    sufficient   consideration. 
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the  courts,  and  failure  in  performance  will  prevent  the  enforce- 
ment  of  the  contract.^ 

(e)  ComiaftB  and  Important  Omditioni — (l)  Capital  Stock  to  be  Fixed. — 
By  one  class  of  authorities  there  is  held  to  be  an  implied  condi- 
tion, irrespective  of  charter  provisions,  that  the  exact  amount  of 
capital  stock  shall  be  fixed  before  subscriptions  can  be  collected.* 
But  there  appears  to  be  an  almost  equal  number  of  cases  to  the 

Henderson,  etc.,   R.  Co.   v.   Moss,    2  conditions  necessary  to  their  issuance. 

Duv.  (Ky.)  242.  Hanover   Junction,    etc.,    R.    Co.    v, 

1.  Conditions  Generally  Enforceable. —  Haldeman,  82  Pa.  St.  36. 
See  New  Albany,  etc.,  R.  Co.  T'.McCor-  The  incorporation  of  a  company 
znick,  10  Ind.  499;  71  Am.  Dec.  337;  with  a  larger  capital  stock  than  that 
Burrows  r.  Smith,io  N.  Y.  550;  Union  stated  in  the  prospectus  releases  the 
Hotel  Co.  V,  Hersee,  79  N.  Y.  454;  35  subscriber  from  being  held  as  a  con- 
Am.  Rep.  536;  Morris  Canal,  etc.,  Co.  tributory.  Stevens  r.  London  Steel 
V.  Nathan,  2  Hall  (N.  Y.)  239;  Cham-  Works,  15  Ont.  (Can.)  75;  19  Am.  k, 
her  lain  r.  Painesville,  etc.,  R.  Co.,  15  Eng.  Corp.  Cas.  255- 
Ohio  St.  225;  Ashtabula,  etc.,  R.  Co.  A  promise  by  commissioners  of  sub* 
V.  Smith,  15  Ohio  St.  328;  McMillan  scription  to  advance  money  to  sub- 
V.  Maysville,  etc.,  R.  Co.,  15  B.  Mon.  scribers  to  pay  off  prior  incumbrances 
(Ky.)  218;  41  Am.  Dec.  i8x ;  Dayton,  on  land  upon  which  bonds  and  mort- 
etc.,  R.  Co.  f.  Hatch,  i  Disney  ((3hio)  gages  have  been  given  for  subscrip- 
84;  Pittsburgh,  etc.,  R.  Co.  v.  Stewart,  tions,  must  be  carried  out  before  sub- 
41  Pa.  St.  54;  Caley  v.  Philadelphia,  scriptions  can  be  enforced.  Burrows 
etc;,  R.  Co.,  80  Pa.  St.  363;  Philadel-  v.  Smith,  10  N.  Y.  550. 
phia,  etc.,  R.  Co.  v.  Hickman,  28  Pa.  St.  Acceptance  by  the  company  of  five 
318;  Hanover  Junction,  etc.,  R.  Co.  v.  per  cent,  on  subscriptions  made  on 
Haldeman,  82  Pa.  St.  36 ;  Pellatt's  Case,  other  conditions  than  those  named  in 
Lr.  R.,  2  Ch.  527.  the  articles  of  association,  shows  con- 
Conditional  subscriptions  are  valid  currence  in  those  new  conditions  and 
if  not  against  public  policy ;  an  impos-  creates  mutuality.  Nichols  f.  Bur- 
sible  condition  will  be  deemed  never  lington  Plank  Road  Co.,  4  Greene, 
to  have  really  existed.  Racine  County  Iowa  42. 
Bank  v.  Avers,  12  Wis.  512.  A  subscriber  to  the  stock  of  a  com- 

Conditional  subscriptions  cannot  be  pany  formed  for  the  purpose  of  erect- 
withdrawn  unless  unreasonable  delay  ing  a  hotel  is  released  if  the  building 
occurs  in  performing  the  condition,  is  inferior  to  the  proposed  plan. 
Cravens  X'.  Eagle  Cotton  Mills  Co.,  120  Planks  Tavern  Co.  v,  Burkhard,  87 
Ind.  6;  16  Am.  St.  Rep.  298.  Mich.  182. 

Where  the  location  of  the  railroad  2.  Implied  Condlttons  of  Fixed  Capital 

was  made  a  condition  precedent,  and  Btock. — See  also  supra^  this  title.     In 

also  the  order  of  the  board  of  directors  Worcester,   etc.,    R.   Co.  t'.  Hinds,  8 

accepting    the    subscription  on   such  Cush.  (Mass.) in,  the  court,  by  Fletch- 

terms,  the  actual  construction  of  the  er,   }.,   said :  ^*  Subscribers  for  shares 

road  is  the  best  evidence  of  such  order  only  undertook  to  pay  their    propor- 

having   been   made.     Moore   v.   New  tion  of  a  capital  stock   fixed   by   th« 

Albany,  etc.,  R.  Co.  15  Ind.  78.  directors;  it  being,  of  course,  assum- 

A  condition  requiring  the  expendi-  ed,  that  the  directors  in  the  discharge 

ture  of  the  amount  of  the  subscription  of    their    duty    would    fix    such    an 

on  a  particular   part  of  the  enterprise  amount  as  would  carry  into  effect  the 

is  valid.     Hanover  Junction,   etc.,    R.  objects  and  purposes  of  the  enterprise. 

Co.  7*.  Haldeman,  82  Pa.  St.  26.  But  if  a  subscriber  was  compelled  to 

In  Philadelphia,  etc.,  R.  Co.  v.  Hick-  pay  his  subscription  before  any  capital 

man,  28  Pa.  St.  318,  subscriptions  con-  stock  was  fixed,  he  might  be  compelled 

ditioned  on  a  certain  amount  of  stock  to  pay  before  any  sum  was  subscribed 

being  taken  were  held  valid.  sufficient   to  carry  on  the  work,   and 

Subscriptions  are  valid  if  made  after  without  any  assurance  that  any  such 

the  act  of    incorporation    is    passed,  sum  would  ever  be  subscribed.  6y  the 

though  before  letters  patent  are  issued,  terms  of  the  subscription  paper  it  it 

if  the  company  afterwards  fulfill  the  agreed,  that  snch  assessments  shall  be 
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contrary,*  and,  at  most,  the  rule  requires  no  formal  action  by  the 
company.  A  resolution  to  issue  a  definite  amount  of  stock,*  in 
addition  to  that  subscribed,  to  fix  a  date  when  no  more  subscrip- 
tions will  be  received,*  or  to  close  the  corporate  books  on  a  day 
certain,*  will  be  sufficient  to  fix  the  capital  stock. 

(2)  Capital  Stock  to  bs  Fully  Subscribed— <a)  Rule  Generally  Jm- 

perative— Exceptions, — That  all  subscriptions  are  made  upon  the  im- 
plied, if  not  expressed,  condition  that  the  specified  number  of  shares 
must  first  be  taken,  is  now  settled  by  the  great  preponderance  of 
American  authority.*     But  there  are  cases  holding  the  contrary 

paid  by  the  defendant,  as  may  be  re-  Cush.  (Mass.)  no.  It  differs  from  them 

quired  under  the  provisions  of  law.  The  both,  as  they  do  also  from  each  other, 

provisions    of    law   require    that   the  in   other   circumstances.     From  these 

directors    shall   determine    the   num-  cases,  however,  the  principle  may  be 

ber  of  shares    of  which   the    capital  derived,  as  applicable   to   charters  of 

stock  shall  consist.     The  directors  in  this  character,  that  it  is  the  duty  of  the 

the  present  case  not  having  determined  directors  in  such  case  to  fix  and  deter- 

the  number  of  shares  so  as  thus  to  form  mine  the  number  of  shares  from  time 

a  capital  stock,  there  was,  according  to  to  time.  This  number  may  be  enlarged; 

the  principles  of  law,  no  capital  stock,  but  for  the   time    being    there  must 

the  defendant's  shares  or  proportions  be  a  fixed  number.    This  is  strictly  so 

of  which  were  legally  liable  to  assess-  held   in  respect  to  assessments  upon 

ment,  nor  can  the  defendant  be  legally  shareholders,  who  are  such  by  force  of 

held  to  pay  any  such  assessments.  Port-  ordinary  subscriptions  to  the  stock." 

land,  etc.,  R.  Co.  v,  Graham,  11  Met.  See  also  Somerset  R.  Co.  v.  Clarke, 

(Mass.)  i;  Salem  Mill  Dam  Corp.  v.  61  Me.  384;  Pike  v.  Bangor,  etc..  Shore 

Ropes,  6   Pick.   (Mass.)  23;    Central  Line  R.  Co.,  68  Me.  445. 

Turnpike  Corp.  v.  Valentine,  10  Pick.  1.  Ward  v.  Griswoldville  Mfg.  Co., 

(Mass.)  143  ;  Lexington,  etc.,  R.  Co.  v,  16  Conn.  593;  Kirksey  v.  Florida,  etc.. 

Chandler,  13  Met.  (Mass  )  312.*'  R.  Co.,  7   Fla.  23;  68  Am.  Dec.  426; 

In  Troy,  etc.,  R.  Co.  v.  Newton,  8  White  Mountains  R.  Co.  zk  Eastman, 

Gray    (Mass.)    598,   Dewey,   J.,  says:  34  N.   H.   124  (where  the  charter  au- 

"  The  present  case  does  not  in  strict-  thorized  calls  before  the  full  limit  of 

ness  fall  within   the  cases  where  the  the  stock  was  fixed) ;  Warwick  R.  Co. 

amount  of  capital   stock  was  fixed  by  v.  Cady,  11  R.  I.  131, 

the  charter,  as  in  Salem  Mill  Dam  Corp.  Even  \n  Massachusetts^  the  rule  is 

V,  Ropes,  6  Pick.  ( Mass.)  23,  and  Stone-  modified  so  as  to  allow  a  **  requisition  " 

ham  Branch  R.  Co.  v.  Gould,  2  Gray  upon  those  who  have  made  a  contract 

(Mass.)  277;  or  those  where  the  capli-  for  payment  of  certain  amounts  when 

tal  was  fixed  by  the  terms  of  the  sub-  the  corporation  should  require  them 

scription  books, as  in  Cabot, etc.,  Bridge  before  fixing  the  capital  stock.     Pro- 

V.  Chapin,  6  Cush.  (Mass.)  50,  and  At-  prietors   City    Hotel   v.   Dickinson,  6 

lantic  Cotton  Mills  v.  Abbott,  g  Cush.  Gray  (Mass.)  586.    The  ground  of  dis- 

(Mass.)  423.     It  is  a  case  of  a  charter,  tinction,  however,   between   this   and 

making   provisions   as   to   the   capital  other  Afassachusetts  cases  cited  above 

stock  or  number  of  shares,  fixing  the  is  not  clear.     See  also  Penobscot,  etc., 

maximum  of  the  capital  stock  to  which  R.  Co.  v.  Dunn.  39  Me.  587 ;  Penob- 

the  company  may  be  entitled,  but  be-  scot  R.  Co.  v.  Dummcr,  40  Me.  172; 

yond  that  leaving  the  precise  number  63  Am.  Dec.  654 ;  Penobscot,  etc.,  R. 

of  shares  from  time  to  time  to  be  de-  Co.  v.  Bartlett,  12  Gray  (Mass.)  244;  71 

termined  by  the  directors  of  the  com-  Am.  Dec.  753. 

pany.     In  the  provisions  in  the  char-  2.  Penobscot,  etc.,  R.  Co.  v.  Bartlett, 

ter  as  to  the  maximum  of  the  stock,  12 Gray  (Mass.)  244;  71  Am.  Dec.  753. 

and  as  to  the  determination  of  the  num-  3.  Bucksport,  etc.,  R.  Co.  v.  Buck, 

ber  of  shares  from  time  to  time  by  the  65  Me.  536. 

directors,  the  present  case  resembles  4.  Lexington,  etc.,  R.  Co.  v.  Chand- 
the  cases  of  Lexington,  etc.,  R.  Co.  v,  ler,  13  Met.  (Mass.)  311. 
Chandler,   13   Met.   (Mass.)  311,  and  6.  Full  Capital  Stock  Must   Be   Bub- 
Worcester,  etc.,   R.  Co.  V,  Hinds,  8  scrllMd. — Salem   Mill    Dam  Corp.  o. 
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Ropes,  6  Pick.  (Mass.)  33;  9  Pick,  tal  stock  and  number  of  shares  are 
(Mass.)  195 ;  19  Am.  Dec.  363,  is  the  fixed  by  the  act  of  incorporation,  or 
fountain  head  of  authority  upon  this  by  any  vote  or  by-law  passed  conform- 
principle  of  American  corporation  law.  ablj'  to  the  act  of  incorporation,  no 
Livesey  v.  Omaha  Hotel  Co.,  5  Neb.  assessment  can  be  lawfully  made  on  the 
50,  is  a'^nother  case  in  support  of  this  share  of  any  subscriber  until  the  whole 
doctrine.  The  articles  of  incorpora-  number  of  shares  has  been  taken.  Sa- 
tion  fixed  the  amount  of  the  capital  lem  Mill  Dam  Corp.  v.  Ropes,  6  Pick, 
stock  at  two  hundred  thousand  dollars,  (Mass.)  33 ;  9  Pick.  (Mass.)  187 ;  10  Am. 
while  the  subscription  paper  stated  Dec. 363 ;  (Jabot, etc.. Bridget'.  Chapin, 
the  cost  of  the  enterprise  at  not  less  6Cush.  (Mass.)  50;  Worcester,  etc.,  R. 
than  one  hundred  and  fifty  thousand  Co.  x'.  Hinds,  8  Cush.  (Mass.)  no. 
dollars.  The  petition  in  an  action  to  This  is  no  arbitrary  rule;  it  is  founded 
enforce  subscriptions  alleged  that  the  on  a  plain  dictate  of  justice  and  the 
total  amount  of  subscription  was  one  strict  principles  regulating  the  obliga- 
hundred  and  twenty-five  thousand  dol-  tion  of  contracts.  When  a  man  sub- 
lars,  and  the  court  held  that  a  cause  of  scribes  a  share  to  a  stock,  to  consist- 
action  was  not  stated ;  citing  Salem  of  one  thousand  shares,  in  order  to 
Mill  Dam  Corp.  x\  Ropes,  6  Pick,  carry  on  some  designated  enterprise, 
(Mass.)  23 ;  9  Pick.  (Mass.)  195 ;  19  Am.  he  binds  himself  to  pay  a  thousandth 
Dec.  363;  Cabot,  etc..  Bridge  v.  Chapin,  part  of  the  cost  of  such  enterprise.  If 
6  Cush.  (Mass.)  53;  Shurtz  r.  School-  only  five  hundred  are  subscribed  for, 
craft,  etc.,  R.  Co.,  9  Mich.  369;Topeka  and  he  can  have  no  assurance  which 
Bridge  Co.  v.  Cummines,  3  Kan.  76;  he  is  bound  to  accept  that  the  remain- 
Somerset  R.  Co.  V,  Clarke,  61  Me.  der  will  be  taken,  he  would  be  held,  if 
384;  New  Hampshire  Cent.  R.  Co.  v.  liable  to  assessment,  to  pay  a  five  hun- 
Johnson,  30  N.  H.  404;  64  Am.  Dec.  dredth  part  of  the  cost  of  the  enter- 
300 ;  Peoria,  etc.,  R.  Co  ?>.  Preston.  35  prise,  besides  incurring  the  risk  of  an 
Iowa  118;  Fox.  V.  Clifton, 6  Bing.  776;  entire  failure  of  the  enterprise  itself, 
Pitchford  v,  Davies,  5  M.  &  W.  3;  4  and  the  loss  of  the  amount  advanced 
M.  &  M.  151.  towards  it." 

In  Peoria,  etc.,  R.  Co.  v.  Preston,  35  In  Anvil  Min.  Co.  v.  Sherman,  74 
Iowa  1 19,  Day,  J.,  observes :  "  This  Wis.  326,  Orton,  J.,  says :  "  It  would 
whole  question  underwent  an  exhaust-  appear  unjust  as  well  as  a  violation  of 
ive  discussion  in  Salem  Mill  Dam  the  contract  of  subscription  to  assess 
Corp.  T'.  Ropes,  6  Pick.  (Mass.)  33,  the  stock  of  one  subscriber  for  the  ex- 
decided  in  1827.  We  despair  of  being  penses  of  the  general  business  of  the 
able  to  add  anything  to  the  reasons  corporation  before  it  is  authorized 
there  assigned.*^  See  also  Salem  Mill  to  do  such  business,  and  capable  of 
Dam  Corp.  7*.  Ropes,  9  Pick.  (Mass.)  making  a  fair  and  equal  assessment 
187;  19  Am.  Dec.  363.  This  case  was  upon  all  of  its  capital  stock,  and 
followed  in  Massachusetts^  by  Central  neither  condition  is  complied  with  un- 
Turnpike  Co.  v.  Valentine,  10  Pick,  til  all  of  its  capital  stock  has  been 
(Mass.)  142;  by  Cabot,  etc..  Bridge  v,  subscribed.  It  is  to  be  observed  that 
Chapin,  6  Cush.  (Mass.)  50;  by  the  contracts  of  subscription  in  all  of 
Worcester,  etc.,  R.  Co.  t\  Hinds,  8  the  cases  are  materially  alike.  The 
Cush.  (Mass.)  no;  by  Stoneham  cases  which  have  followed  the  above 
Branch  R.  Co.  v.  Gould,  2  Gray  ruling  are  too  numerous  to  be  cited 
(Mass.)  377;  in  New  Hampshire^  in  here.  Among  them  are  Newburyport 
New  Hampshire  Cent  R.  Co.  v.  Bridge  v.  Story,  6  Pick.  (Mas.s.)  45; 
Johnson,  30  N.  H.  390;  64  Am.  Dec.  Cabot,  etc.,  Bridge  v.  Chapin,  6  Cush. 
300,  decided  in  1855;  in  Maine,  in  (Mass.)  50;  Eaton  7-.  Pacific  Nat.  Bank, 
Penobscot  R.  Co.  7;.  Dummer,  40  Me.  144  Mass.  260;  19  Am.  &  Eng.  Corp. 
172;  63  Am.  Dec.  654,  and  in  Old-  Cas.  393;  Warwick  R.  Co.  v.  Cady,  11 
town,  etc.,  R.  Co.  7'.*Veazie,  39  Me.  R.I.  131;  Haskell  7'.  Worthington,  94 
571,  both  decided  in  1855.  See  also  Mo.  560;  Banty  7'.  Buckles,  68  Ind.  49; 
Littleton  Mfg.  Co.  v.  Parker,  14  N.  H.  Allman  t\  Havana,  etc.,  R.  Co.,  88  111. 
543,  and  Contoocook  Valley  R.  Co.  7'.  521 ;  Peoria,  etc.,  R.  Co.  7'.  Preston,  35 
Barker,  33  N.  H.  363."  And  in  Stone-  Iowa  115;  Rockland,  etc..  Steamboat 
ham  Branch  R.  Co.  v.  Gould,  2  Gray  Co.  x\  Sewall,  78  Me.  167;  12  Am.  & 
(Mass.)  378,  Shaw,  C.  J.,  says:  **  It  is  Eng.  Corp.  Cas.  85.  This  doctrine  is 
a  rule  of  law  too  well  settled  to  be  laid  down  in  the  text-books  as  being 
now  questioned,  that  when  the  capi-  sustained  by  an  almost  unbroken  line 
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doctrine.^     So  where  the  statute  or  charter  fixes  a  lower  litnit 
than  the  full  capital  stock,  subscriptions  to  that  limit  are  essential.' 

of  authorities.    Cook,  Stocks,  ^^  104,  But  the   securing  of   the  required 

176;    Thomp.   Liab.,   Stockh.,   ^   lao;  amouot  is  an  effectual  acceptance  of 

Green'8  Brice't,  Ultra  Vires  1%^"  all  conditional  subscriptions.    Cravena 

The  foUowkig  authorities  from  other  t/.  Eagle  Cotton  Mills  Co.,  i^olnd.  6; 

states   support  this    doctrine:     Santa  x 6  Am.  St.  Rep.  298. 

Cruz  R.  Co. 'V.  Schwartz,  53  Cal.  106;  And  a  subscrii>er   waives  the  pre- 

Ridgefleld,  etc.,   R.  Co.  v.  Brush,  43  requisite  of  full  capital  stock  by  acting 

Conn.  86;  South  Georgia,  etc.,  R.  Co.  as  an  officer  and  taking  paj^  in  corpo- 

V,  Ayers,  56  Ga.  230;   Memphis,  etc.,  rate  meetings.     Masonic  Temple  As- 

R.  Co.  V,  Sullivan,  57  Ga.  240;  Tem-  soc  v,  Channell,  43  Minn.  353. 

pie  z\  LenFioQ,  112  III.  51;  Uoagland  A   premature    contract,   before  thtt 

V.  Cincinnati,  etc ^  R.  Co.,  18  Ind.  452;  required  capital  stock   has  been  paid 

Peoria,   etc^   K.-    ^^»  'f'-    Preston,   35  in,  for  the  construction  of   necessary 

Iowa  115;    Wight  V,   Shelby  R.  Co.,  works,   will  not  release  a  subscriber. 

16  B.  MoB.  (4wy.)  i4;'63  Am.  Dec.  522;  Naugatuck  Water  Co.  t/., Nichols,  58 

Lail  T'.  Mt.    Sterling,  etc.,   Coalroad  Conn.  403;  31  Am.  &  Eng.  Corp.  Cas. 

Co.,  13  Bu^  (K.y.)  52;  Exposition  R.  306. 

Co.  r.  Canal  St.  R.  Co.,  42  La.  Ann.  1.  Exceptions  to  Rule. — SeeNewCas- 
370;  Topeka  Bridge  Co.  t*.  Cummings,  tie,  etc.,  R.  Co.  v.  Bell,  8  BlackL  (Ind.) 
3  Kan.  55  ;  Salem  MiU  Dam  Corp.  z\  584;  York,  etc.,  R.  Co.  v,  Pratt,  40  Me. 
Ropes,  6  Pick.  (Mass.)  23;  9  Pick.  447;  Skowegan,  etc.,  R.  Co.  v.  Kins- 
(Mass.)  187;  19  Am.  Dec.  363;  Penob-  man,  77  Me.  370;  22  Am.  &  Eng.  R. 
scot,  etc  ,  R.  Co.  v..  Bartlett,  1%  Gray  Cas.  13 ;  Cheraw,  etc.,  R.  Co.  t'.  White, 
(Mass.)  244;  71  Am.  Dec.  753;  Boston  14  S.  Car.  51 ;  Chubb  v.  Upton,  95  U. 
R.  Co.  V.  Wellington,  113  Mass.  79;  S.  665.  Also  Belton  Compress  Co.  r. 
Oldtown  R.  Co.  f.  Veazie,  39  Me.  571 ;  Saunders,  70  Tex.  699. 
Penobscot  R.  Co.  v.  Dumraer,  40  Me.  Where  the  act  of  incorporation  fixes 
172  ;  63  Am.  Dec.  654;  Belfast,  etc.,  R.  the  minimum  capital,  provides  for  an 
Co.  V.  Cottrell,  66  Me.  185;  Lewe^-^s  increase,  and  clothes  tiie  company 
Island  R.  Co.  v.  Bolton,  48  Me.  451 ;  with  the  full  powers  of  a  corporation 
77  Am.  Dec.  236;  Hughes  r*.  Antie-  on  a  ten  per  cent,  subscription,  and  pay- 
tam  Mfg.  Co.,  34  Md.  318;  Shurtz  ment  of  one  dollar  per  share,  the  full 
xy.  Schoolcraft,  etc.,  R.  Co.,  9  Mich,  minimum  capital  need  not  be  sub- 
369;  Swartwout  v,  Michigan  Air  Line  scribed  before  a  recovery  can  be  had 
R.  Co.,  24  Mich.  390;  Monroe  r.  Ft.  upon  a  subscription.  Hanover  June- 
Wayne,  etc.,  R.  Co.,  28  Mich.  272;  tion,  etc ,  R.  Co.  r*.  Haldeman,  82  Pa. 
International    Fair  Assoc,    v.  Walker  St.  36. 

(Mich.  1891),  36  Am.  &  Eng.  R.  Corp.  Especially  in  Oregon  the  general 
Cas.  233 ;  Curry  Hotel  Co.  v.  Mullins  rule  is  abrogated  by  statute  and  judi- 
(Mich.  1892),  53  N.  W.  Rep.  360;  cial  construction.  Oregon  Cent.  R. 
Selma,  etc.,  R.  Co.  v.  Anderson,  51  Co.  7'.  Scoggin,  3  Oregon  161;  Willa- 
Miss.  829;  Somerset  R.  Co.  v.  Clarke,  mette,  etc.,  Freighting  Co.  v.  Stannus, 
61  Me.  379;  Livesey  v.  Omaha  Hotel  4  Oregon  261;  Astoria,  etc,  R.  Co.  v. 
Co.,  5  Neb.  50;  Anderson  v.  Middle,  Hill,  20  Oregon  177. 
etc.,  R.  Co.  (Tenn.  1891),  17  S.  W.  a.  New  Haven,  etc  R.  Co.  r.  Chap- 
Rep,  803;  Hale  V.  Sanborn,  16  Neb.  1 ;  man,  38  Conn. 65;  Hoagland  v.  Cincin- 
Contoocook  Valley  R.  Co.  v.  Barker,  nati,  etc.,  R.  Co.,  18  Ind.  452;  Illinois 
32N.  H.  363;  Hards  r.  Platte  Valley  River  R.  Co.  v.  Zimmer,  20  111.  654; 
imp.  Co.  (Neb.  1892),  53  N.  W.  Rep.  Hunt  v.  Kansas,  etc,  R-  Co.,  11  Kan. 
73 ;  Littleton  Mfg.  Co.  v.  Parker,  14  412 ;  Boston,  etc.,  R.  Co.  Wellington, 
N.  H.  543;  Bray  -•.  Farwell.  81  N.  V.  113  Mass.  79;  Lexington,  etc.,  R.  Co. 
600;  Erie,  etc.,  R.  Co.  v,  Owen,  32  t'.  Chandler,  13  Met  (Mass.)  311;  Pe- 
Barb.  (N.  Y.)  616;  Jewett  t'.  Valley  R.  nobscot  etc.,  R.  Co.  x*.  Bartlett,  12 
Co.,  34  Ohio  St.  601;  Garrett  -u.  Dills-  Gray  (Mass.)  244;  71  Am.  Dec.  753; 
burg,  etc  ,  R.  Co.,  78  Pa.  St.  465 ;  Rut-  Sedalia.  etc.,  R.  Co.  •».  Abell,  17  Mo. 
land,  etc.,  R.  Co.  v.  Thrall,  35  Vt.  536;  App.  645;  Schenectady,  etc,  Plank 
Orynski  v,  Loustaunan  (Tex.  1890),  Road  Co.  t^.  Thatcher,  11  N.  Y.  102 ; 
15  S.  W.  Rep.  674;  Winters  t/.  Arm-  Rensselaer,  etc,  Plank  Road  Co.  2'. 
Btrong,  37  Fed.  Rep.  508.  Wetsel,  21  Barb.  (N.  Y.)  56;  Hamil- 
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But  it  seems  that  the  rule  is  not  available  against  the  claims  of 
corporate  creditors,*  or  if  an  intention  to  commence  business  be- 
forehand is  shown  *  If  the  corporation  is  organized  with  a  definite 
capital  stock,  the  subscribers  are  liable  for  preliminary  expenses.' 
In  England^  the  principle  above  stated  is  generally  acknowledged  to 
be  the  common-law  rule,*  but  it  has  been  greatly  modified  by 
judicial  departure  and  by  statute.* 

{b)  HoTv  Performance  Is  Determined.'-ln   determining   whether   the 

full  amount  of  stock  has  been  subscribed,  it  is  generally  permissible 

ton,  etc.,  Plank  Road  Co.  v.  Rice,  7  the  enterprise  and  making  calls.  Hou- 
Barb.  (N.  Y.)  166;  Perkins  t;.  Saun-  bcachCoalCo.  v.Teague,5  H.&N.  151. 
ders,  56  Miss.  733;  Minor  r.  Mechanics*  In  the  absence  of  fraud  it  is  not 
Bank,  i  Pet.  (U.  S.)  46;  Jewett  v.  Val-  necessary  that  the  entire  stock  be  sub- 
ley  R.  Co.,  34  Ohio  St.  601;  Hanover  scribed  before  the  corporate  powers 
Junction,  etc.,  R.  Co.  v.  Haldeman,  82  are  exercisable.  Macdougall  z'.  Jersey, 
Ha.  St.  36;  Norwich  Lock  Mfg.  Co.  f.  etc.,  Hotel  Co.,  34  L.  J.  Ch.  28.  la 
Hockaday  ( Va.  1893),  ^^  S.  E.  Rep.  877.  which  case  two- thirds  of  the  stock  was 
But  see  Galveston  Hotel  Co.  f.  Bol-  subscribed.  See  also  In  re  English, 
ton,  46  Tex.  633.  etc.,  Rolling  Stock  Co.,  I3  Jur.  N.  S. 

1.  Stewart  v,  Minnesota,  etc.,  R.  Co.,  738.  But  the  fact  that  less  than  1,000 
36  Minn.  369.  out  of   25,000  shares   have  been   sub- 

2.  Arkadelphia  Cotton  Mills  v.  scribed  is  a  good  defense.  Elder  f. 
Trimble  (Ark.  1891),  36  Am.  &  Eng.  London  Land  Imp.  Co., 30  L.  T.,  N.  S. 
Corp.  Cas.  253.  285.    But  see  Lyon's  Case,  35  Beav.  64J6. 

3.  Salem  Mill  Dam  Corp.  v.  Ropes,  And  where  the  amount  of  stock  is 
6  Pick.  (Mass.)  23;  Central  Turnpike  fixed,  the  directors  have  no  right  to 
Corp.  7'. Valentine,  10  Pick.  (Mass.)  142.  employ  assistants  until   such   sum   is 

4.  EngUsli  Doctrine.  —  Galvanized  subscribed.  Peirce  v,  Jersey  Water- 
Iron  Co.  f.  Westoby,  8  Exch.  17 ;  Fox    works  Co.,  L.  R^  5  Ex.  209. 

V,   Clifton,  6   Bing.  776;  19  E.  C.  L.  A  provision  that  *' so  soon  as  1,500,- 

233;  Wontner  v.  Sharp,  4  C.  B.  404;  000/.   shall   have  been    subscribed,   It 

Pitchford   v.   Davies,  5    M.  &  W.  2;  shall   be   lawful  for   the   company  to 

Norwich,  etc.,  Co.  v,  Theobald,  i  M.  put  in  force  all  the  powers  of  the  act," 

&  M.   151.     But  see  Lyon's  Case,  35  does   not  make  a  full    subscription  a 

Beav.  646.  condition  precedent  to  the  exercise  of 

6.  '*  The    English    courts    seem    to  the  power  to  make  calls,  but  only  to 

have  no  clearly  defined   rule   in   this  the  exercise  of  extraordinary  powers, 

matter,   but  allow  each   case  to  turn  eminent  domain,  etc.,  as  provided  by 

largely  on  its  own  facts;  releasing  the  the  act.     Waterford  R.Co.  v.  Dalbiac, 

subscriber   if  the  discrepancy   in   the  6  Railway  Cas.  753. 

subscriptions  is  very  large,  and  hold-  But  where  a  clause  empowers  di- 

ing  him  liable  if  it  is  small,  or  if  he  rectors  to  continue,  by  formal  resolu- 

has  in  any  way  aided  the  company  in  tion,   the  organization   of    registered 

beginning  business.''     Cook,  Stock  h  members,  even  though  the  full  stock  is 

Stockholders,  §  179.  not  subscribed,  such  resolution  or  the 

Under  19  &  20  Vict.,  ch.  97,  that  the  full  subscription  is  a  condition  prece- 

capital  stock  is  deficient  is  not  a  good  dent   to    the    power    to    make    calls, 

defense.      Ornamental,    etc.,     Co.    v.  North  Stafford  Steel,  etc.,  Co.  v.  Ward, 

Brown,  2  H.  &  C.63.  L.  R.,  3  Exch.  172.     See  also  Watts  v. 

But  where  the  act  of  incorporation  Salter,  10  C.  B.  477;  70  E.  C.  L.  477; 

requires  full  subscription  before  any  Lyon's  Case,  35  Bteav.  6^6;  Johnton  v. 

of   its  provisions   '*  shall    be    put    in  Goslett,  3  C.  B.,  N,  S.  509;  91  E.  C.  L. 

force,**  an    action    on    a  call   is   not  569;    London,     etc.,    Aseur.    Co.    v. 

maintainable    until    all    subscriptions  Redgrave.  4  C.  B.,  N.  S.  524;  93  E.  C. 

are    complete.      Norwich,   etc.,    Nav.  L.    524;    Macdougall   r.   Jersey,   etc., 

Co.  T'.  Theobald,  i  M.  &  M.  151.    And  Hotel  Co.,  10  Jur.,  N.  S.  1043;  £lder  v, 

semble^  if  but  a  small  fraction  of  the  New  Zealand  Land  Imp.  Co.,  30  L.  T., 

proposed  shares  are  taken,  a  few  sub-  N.  S.    285;    Howbeach    Coal   Co.   i>. 

scribers  cannot  insist  on  carrying  on  Teague,  5  H.  &  N.  151. 
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to  count  all  subscriptions  made  in  good  faith,*  though  they  are 
taken  merely  to  complete  the  amount  required  for  incorporation,* 
and  though  some  of  them  prove  to  be  worthless.*  But  condi- 
tional *  or  invalid  *  subscriptions,  those  given  by  insolvents,*  by 
parties  non  compos  mentis,'^  or  by  other  corporations  ultra  vires^ 
may  not  be  counted  ;  nor  may  a  subscription  payable  in  other  stock 
at  par,  but  whose  actual  value  is  depreciated.®  As  to  whether 
subscriptions  payable  in  material  or  labor  should  be  included  the 
authorities  are  not  harmonious.*® 


1.  Penobscot  R.  Co.  v.  Dummer,  40  the  charter.  New  York,  etc.,  R.  Co. 
Me.  172 ;  63  Am.  Dec.  654;  Penobscot  v.  Hunt,  39  Conn.  75. 

R.  Co.  V.  White,  41  Me.' 512;  66  Am.  10.  BubscrlptlonB  not  Payable  in  Cash. 

Dec.  259.  — In  Troy,  etc.,   R.  Co.  v,  Newton,  8 

2.  Mangles  v.  Grand  Collier  Dock  Gray  (Mass.)  596,  a  subscription,  by  a 
Co.,  2  R.  Cas.  (Eng.)  359.  firm  of  contractors,  for  building  a  rail- 

8.  Penobscot  R.  Co.  v.  Dummer,  40  road,  of  a  certain  number  of  shares, 

Me.  172  ;  63  Am.  Dec.  654;  Salem  Mill  ** being  a  portion   of  the  twenty-five 

Dam  Corp.  v.  Ropes,  9  Pick.  (Mass.)  per  cent,  named  in  our   contract  for 

187 ;  19  Am.  Dec.  363.  graduation,"  was  held  not  to  be  equiva- 

4.  California  Southern  Hotel  Co.  f.  lent  to  a  cash  subscription.  The  court 
Russell,  88  Cal.  277;  New  York,  etc.,  said:  "The  receipt  of  the  stock  by 
R.  Co.  V,  Hunt,  39  Conn.  75 ;  Brand  t>.  them  depended  entirely  upon  a  con- 
La  wrencevi  lie,  etc.,  R.  Co.,  77  Ga.  506;  tingency,  as  the  contractors  might  fail 
Oskaloosa  Agr.  Works  v.   Parkhurst,  to  do  the  work,  and  so  no  stock  be 

f4  Iowa    357;   Troy,  etc.,   R.  Co,    x\  earned." 

4eivton,  b  Gray  (Mass.)   596.     But  a  On   the   other   hand,  in  Phillips  v. 

subscription    conditioned     upon     the  Covington,  etc.,  R.  Co.,  2  Mete.  (Ky.) 

payment  of  interest  has  been  included.  219,  the  court  said:  "Stock  had  been 

Rutland,   etc.,    R.  Co.  v.    Thrall,   35  subscribed  by  the  contractors,  which 

Vt.  536.  some  of  them  were  to  pay  in  services, 

6.  Belfast,  etc.,  R.  Co.  v,  Cottrell,  66  and  others  in  materials  to  be  used  in 

Me.  185;  Si^rartwout  v.  Michigan  Air  the  construction  of  the  bridge.     This 

Line  R.  Co.,  24  Mich.  389.  stock  was  objected  to  on  the  ground 

6.  Lewey's  Island  R.  C5o.  v.  Bolton,  that  its  payment  depended  upon  the 
48  Me.  451 ;  77  Am.  Dec.  237;  Belfast,  continuation  of  the  work,  and  was, 
etc.,  R.  Co.  V.  Brooks,  60  Me.  568.  therefore,   conditional    in   its   nature, 

7.  Phillips  V.  Covington,  etc..  Bridge  and  also  on  the  ground  that  it  was  not 
Co.,  2  Mete.  (Ky.)  219;  Hahn's  Appeal  payable  in  money.  It  appeared  in 
(Pa,  1886),  7  Atl.  Rep.  482.  proof  that  the  materials  were   to  be 

8.  Berry  v.Yates,  24  Barb.(N.Y.)  199.  furnished  in  payment  of  this  stock,  at 

9.  Ticonic  Water  Power,  etc.,  Co.  v.  as  cheap  a  rate  as  they  could  have 
Lang,  63  Me.  480.  been  purchased  with  money ;  and  that 

The  charter  of  a  railroad  company  the  compensation  agreed  to  be  allowed 
provided  that  no  installments  of  sub-  for  the  services,  part  of  which  was  to 
scriptions  to  its  capital  stock,  after  the  be  paid  in  stock,  did  not  exceed  that 
first,  should  be  called  for  until  at  least  which  was  reasonable,  and  which  the 
$500,000  of  the  capital  stock  should  be  company  would  have  had  to  pay  there- 
subscribed.  After  such  subscriptions  for,  if  the  payment  had  been  made 
to  the  amount  of  $200,000  had  been  altogether  in  money.  Under  these  cir- 
made,  a  contractor  agreed  with  the  cumstances,  we  do  not  perceive  any 
company  to  construct  its  road,  and  to  good  reason  why  such  stock  should 
accept  in  part  payment,  on  the  comple-  not  be  regarded  as  valid.  It  suited 
tion  of  the  road,  $300,000  in  its  capital  the  purposes  of  the  company  as  well 
stock.  The  contractor  afterward  be-  as  stock  that  was  payable  in  money, 
came  insolvent,  and  failed  to  fulfill  his  It  operated  to  save  for  the  company 
contract.  It  was  held  that  such  agree-  money  to  the  amount  thereof,  which 
ment  was  not  a  subscription  to  stock  it  would  have  been  compelled  to  ex- 
within  the  meaning  of  the  proviso  in  pend  had  the  stock  not  been  taken. 
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(3)  Percentage  REquiRED  Down.— A  common  provision  in 
statutes  and  charters  and  sometimes  in  by-laws,  is  one  requiring 
the  payment  of  a  stated  portion  of  the  amount  at  the  time  of 
subscription.  Whether  in  such  case  a  failure  to  make  payment 
may  be  pleaded  as  a  defense  by  the  subscriber  himself  is  a  ques- 
tion which  has  been  the  source  of  litigation  and  want  of  judicial 
harmony.  On  the  principle  that  one  may  not  profit  by  his  own 
wrong,  the  weight  of  authority  supports  the  rule  that  a  subscriber 
cannot  thus  escape  his  obligations.*     By  cases  of  this  class  also, 

The  result  was  precisely  the  same  that  them  time  on  the  first  payment,  they 
it  would  have  been  if  the  stock  had  could  not  be  allowed  to  take  advan- 
been  payable  in  money,  and  the  money,  tage  of  that  wrong  and  refuse  the  sub- 
when  paid,  had  been  expended  for  the  scribers  the  benefit  of  the  stock,  when 
payment  of  these  services  and  materi-  they  should  offer  to  pay  for  it.  So,  on 
als.  The  arrangement  is  not  prejudi-  the  other  hand,  the  defendants  cannot 
cial  to  the  other  stockholders,  nor  does  be  allowed  to  take  advantage  of  the 
it  give  any  advantage  to  the  stock-  indulgence  extended  to  them  when 
holders  who  have  the  privilege  to  pay  they  made  their  subscriptions  for  the 
their  stock  in  this  manner,  inasmuch  purpose  of  repudiating  them.  This 
as  they  only  receive  the  cash  value  indulgence  is  a  most  ungracious  de- 
of  their  services  and  materials,  and  as  fense.  which  should  not  be  allowed, 
these  services  and  materials  are  all  in-  unless  it  is  strictly  required  by  some 
dispensably  necessary  to  enable  the  inflexible  rule  of  law.  Good  faith  to 
company  to  construct  the  bridge,  the  other  subscribers,  who  may  have  been 
construction  of  which  is  the  sole  ob-  induced  to  take  stock  on  the  strength  of 
ject  of  its  incorporation."  these  very  subscriptions,  requires  that 

In  Ridgefield,  etc.,  R.  Co.  v.  Brush,  the  defendants  shall  go  on  with  them 

^3  Conn.  99,  A  subscribed  in  the  usual  in    the    execution    of    the  enterprise, 

form,  but  under  a  private  agreement  Good  faith  to  the  creditors  of  the  com - 

with  the  directors  to  build  the  road  pany,  who  had  a  right  to  look  to  the 

and  pay  for  the  stock,  half  in  cash  and  list  of  subscribers  to  determine  wheth- 

half  in  work   and   materials.     A  was  er  the  company  was  worthy  of  credit, 

not  able  to  pay  in  cash  and  failed  to  imperiously  demands  that  those,  who 

build  the  road.     It  was  held  that  an-  by    their    subscriptions    induced    the 

other  subscriber  could  not  defeat  an  credit,  shall  be  compelled  to  contribute 

action  on  his  subscription  by  setting  to  the  fund  from  which  they  are    to 

up  the  invalidity  of  A's  subscription,  receive    their  pay.     Wight  t;.  Shelby 

From   this   conclusion,  however,  two  R.  Co.,  16  B.Mon.  (Ky.)  5;  63  Am.  Dec. 

judges  dissented.     See  also  Cabot,  etc.,  522:  Vermont  Cent.  R.  Co.  v.  Clayes, 

B'idget'.  Chapin,  6  Cush.  (Mass.)  50;  21  Vt.  30."     See  also  Smith  r.  Talla- 

Okltown,   etc.,   R.   Co.  v.  Veazie,  39  hassee  Plank  Road  Co.,  30  Ala.  650; 

Me.  571.  Selma,  etc.,  R.  Co.  v.  Rountree,  7  Ala. 

1.  Failure  to  Pay  —  Cases  Holding  670;  Litchfield  Bank  v.  Church,  29 
that  Subscriber  cannot  Plead  it. — Min-  Conn.  137  (where  payment  was  made 
nesota,  etc.,  R.  Co. f.  Bassett  20  Minn,  by  an  agent);  Southern  L.  Ins.,  etc., 
5^5  ;  Haywood,  etc.,  Plank  Road  Co.  v.  Co.  xk  Lanier,  5  Fla.  no;  58  Am.  Dec. 
Bryan,  6  Jones  (N.Car.)  82 ;  McRea  v.  448;  Napier  r.  Poe,  12  Ga.  170;  Mitch- 
Russell,  12  Ired.  (N.  Car.)  224.  ell  x\  Rome  R.  Co.,  17  Ga.  574;  Ryder 

Caton,  C.  J.,  says,  in    Illinois    River  v,  Alton,  etc.,  R.  Co.,  13  Ill.'5i6;  Klein 

R.  Co.  V.  Zimmer,  20  111.  657  :    "If  the  v.  Alton,  etc.,  R.  Co.,  13  111.  514;  Water 

commissioners,  at   the  time  the  sub-  Valley  Mfg.  Co.  v.  Seaman,  53  Miss, 

scriptions  were  made,  saw  fit  to   give  655;  Barrington  7;.  Mississippi,  etc.,  R. 

time  upon  the  part  which  should  have  Co.,  32  Miss.  372;  Fiser  v.  Mississippi, 

been  paid  down,  they  could   not,   for  etc.,  R.  Co.,  32  Miss.  359 ;  Oler  v.  Bal- 

th.at  reason,  be  permitted  to  refuse   to  timore,  etc.,  R.  Co.,41  Md.  583;  Henry 

the  defendants  the  stock,  when   they  v.  Vermillion,  etc.,  R.  Co.,  17  Ohio  191; 

should  pay  it  in  obedience  to  the   call  Ashtabula,   etc.,  R.   Co.  v.  Smith,  15 

of  the  company  for  it.      If  the  com-  Ohio   St.  328 ;   Penobscot  R.  Co.  v. 

pany  violated  its  strict  duty  in  giving  White,  41  Me.  512;  66  Am.  Dec.  357; 
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even  where  payment  was  required  to  be  in  cash  down,  the  ac- 
ceptance of  checks,*  or  promissory  notes*  has  been  approved. 
There  is,  on  the  other  hand,  a  very  respectable  list  of  decisions, 
which  hold  that  such  conditions  as  to  payment  are  imperative, 
and  that  their  non-performance  relieves  the  subscriber  from  lia- 
bility.' 

(4)  Consolidation, — See  Corporations,  vol.  4,  p.  272  i ;  Rail- 
roads, vol.  19,  p.  775. 

(5)  Fraudulent  Representations. — See   CORPORATIONS,  vol.   4, 

pp.  25s,  259;  False  Pretenses,  vol  7,  p.  699;  Fraud,  vol, 
8,  p.  635  ;  Officers  (Private  Corporations),  vol.  17,  p.  115. 

(6)  Increase  of  Capital  Stock, — See  STOCK,  vol.  23,  p.  582. 

(7)  Irregular  Organization, — See  CORPORATIONS,  vol.  4,  p.  197. 

(8)  Mismanagement — (See  also  Ultra  Vires). — The  fact  that 
the  corporation  is  mismanaged  is  not  available  to  a  subscriber  as 


Hayne    v,    Buchannan,  32  Miss.  159;  Hun  (N.  Y.)  91 ;  Syracuse,  etc.,  R.  Co. 

Vicksburg,  etc.,  R.  Co.  v.  McKean,  12  v.  Gere,  4  Hun  (N.  V.)  392;  New  York, 

La.  Ann.  638;  Chamberlain  r.  Paines-  etc.,  R.  Co.  v.  Van  Horn,  57  N.  Y.  473. 

▼ille,  etc.,    R.   Co.,    15   Ohio  St.  225;  Under   the   AVw  Tork  act  of  185a, 

Spartanburg,  etc.,  R.  Co.  t'.  EzelL  14  ten  per  cent,  need  not  be  paid  on  each 

S.  Car.  281 ;  6  Am.  &  Eng.  R.  Cas.  605;  subscription  at  incorporation ;  it  is  suf- 


Stuart  r.  VaUey  R.Co.,  32  Gratt.  ( Va.) 
146;  Pittsburg,  etc.,  R.  Co.  v,  Apple- 
gate,  21  W!  Va.  172;  Greenville,  etc., 
R.  Co.  V.  Woodsides,  5  Rich.  (S.  Car.) 

This  rule  has  been  held  even  where 
a  by-law  provision  makes  a  subscrip 


iicient  if  all  cash  payments  amount  to 
ten  per  cent.  Lake  Ontario,  etc.,  R. 
Co.  V,  Mason,  16  N.  Y.  451 ;  People  v. 
Chambers,  42  Cal.  201 ;  Wood  v. 
Coosa,  etc.,  R.  Co.,  32  Ga.  273;  Farm- 
ers, etc..  Bank  v.  Nelson,  12  Md.  35; 
Taggart  v.  Western  Md.  R.  Co.,  24 
tiorivoid  fornon- payment.    Piscataqua     Md.  /^S8;89  Am.  Dec.  760;  Charlotte, 


Ferry  Co.  v.  Jones,  39  N.  H.  491. 

After  a  subscriber  has  paid  a  judg- 
ment for  one  call,  he  is  estopped  to  set 
up  non- performance  of  the  conditions 
as  toother  installments.  Hall  v.  Sel- 
ma.  etc.,  R.  Co.,  6  Ala,  741. 

Where  the  charter  required  payment 
of     $5   down    upon    each   share,   but 


etc.,  R.  Co.  V.  Blakelv,  3  Strobh.  (S. 
Car.)  245;  State  Ins.  Co.  v,  Redmond, 
I  McCrary  (U.  S.)  308;  Hibernia 
Turnpike  Co.  v.  Henderson,  8  S.  &  R. 
(Pa.)  219;  II  Am.  Dec.  593;  Leighty 
Susquehanna,  etc.,  Turnpike  Co.,  14  S. 
&  R.  (Pa.)  434;  Bucher  v,  Dillsburg, 
etc.,  R.  Co.,  76  Pa.  St.  306  (under  stat- 


allowed  the  corporation  to  commence  ute  of  1868) ;  Boyd  v.  Peach  Bottom  R. 
the  construction  of  its  works  as  &oon  as  Co.,  90  Pa.  St.  169;  i  Am.  &  Eng.  R. 
$3,000    should   be   subscribed,  it  was    Cas.  631. 


held  that  the  $5  per  share  was  not  a 
condition  precedent  to  organization  or 
to  commencing  construction.  Mitch- 
ell V.  Rome  R.  Co.,  17  Ga.  574. 

1.  People  V,  Stockton,  etc.,  R.  Co., 
45  Cal.  306. 

S.  Hayne  v.  Beauchamp,  13  Miss. 
515;  Home  Stock  Ins.  Co.  v.  Sher- 
wood, 72  Mo.  461 ;  Pine  River  Bank  v. 
Hadsdon,  46  N.  H.114;  McRea  v.  Rus- 


This  rule  has  been  somewhat  modi- 
fied in  Pennsylvania^  by  other  deci- 
sions. See  Clark  v.  Monongahela  Nav. 
Co.,  10  Watts  (Pa.)  364;  Everhart 
V.  West  Chester,  etc.,  R.  Co.,  28  Pa. 
St.  339;  Philadelphia,  etc.,  R.  Co.  v. 
Hickman,  28  Pa.  St.  318,  where  the 
provision  was  held  inoperative  after 
organization. 

Failure  of  a  subscriber  to  pay  the 


sell,   12  Ired.  (N.  Car.)  224;  Vermont    ten  percent,  required  down  is  node- 


Cent.  R.  Co.  V.  Clayes,  21  Vt.  30. 

8.  CaMB  Holding  that  Buch  Defenae 
Is  ATallable. — Jenkins  v.  Union  Turn- 
pike Co.,  I  Cai.  Cas.  (N,  Y.)  86;  Ex- 
celsior Grain,  etc.,  Co.  v,  Stayner,  25 


fense.  where  he  permits  his  name  to 
remain  on  the  articles  until  after  organ- 
ization.    Garrett  v,  Dillsburg,  etc.,  R. 
Co.,  78  Pa.  St.  465. 
A  statute  passed  during  pendency  of 
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a  defense  to  the  enforcement  of  his  contract,^  That  evil  must 
be  corrected  by  other  means.*  Thus,  the  purchase  of  property 
at  an  exorbitant  figure,^  a  fraudulent  contract  with  another  com- 
pany,^ expending  funds  in  building  a  dam,  when  the  corporation 
was  created  to  maintain  a  flouring  mill,*  or  acts  resulting  in  the 
depreciation  of  the  stock,®  will  not  release  a  subscriber. 

(9)  Mistake  or  Ignorance, — See  Mistake,  vol.  15,  p.  625. 

(10)  Reduction  of  Capital  Stock, — See  Stock,  vol.  23,  p.  582. 

(11)  Release. — Where  the  corporate  enterprise  has  been  aban- 
doned, a  release  by  the  directors  on  that  account  is  a  good 
defense,''  but  a  plea  of  release  without  the  averment  of  a  consider* 
ation,  and  that  the  corporation  is  free  from  debt,  is  bad.*  A  re- 
lease of  a  portion  only  of  the  subscribers  is  a  good  defense  to  an 
action  against  others  not  consenting  thereto,®  unless  their  liability 

a  suit  for  a  subscription  without  such  withdraw  from  the  corporation.  De- 
required  payment,  declaring  that  the  fendant's  rights  are  the  same/' 
corporation  should  have  the  same  rem-  2.  See  infra,  this  title.  Rights^ 
edies  as  if  former  statutes  had  not  Powers  and  Prerog-atiz'es, 
required  such  payment,  was  held  not  3.  Chetlain  v.  Republic  L.  Ins.  Co., 
to  affect  the  existing  action.  Ogle  v,  86  111.  220;  Hornaday  v,  Indiana,  etc., 
Somerset,  etc.,  Turnpike  R.  Co.,  13  S.  &  R.  Co.,  9  Ind.  263 ;  Dorris  v,  French,  4 
R.  (Pa.)  256.  Hun  (N.  Y.)  292. 

1.  Chetlain  7'.  Republic  L.  Ins.  Co.,  86  4.  People  v.Logan  County,  63  III.3S7. 

111.  220;  People  V,  Barnett,  91  111.  422.  6.  Ginrich  v.  Patron's  Mill  Co.,  21 

In  Merrill  v.  Reaver,  50  Iowa  404,  Kan.  59. 

Beck.  C.  J.,  for  the  court,  said :    "  The  6.  People  v.  Barnett,  91  111.  422. 

defendant   asked   the  court   to   direct  7.  Nettles  v.  Marco.  33  S.  Car.  47. 

the  jury  that  the  issue  of  bonds  by  the  8.  Zirkel  v,  Joliet  Opera  House,  79 

railroad    company,    in   excess    01  the  111.  334. 

amount  authorized  by  the  articles  of  in-  9.  Release  of  Other  SnliBorllien.— » 
corporation,  which  impaired  the  value  Memphis  R.  Co.  7'.  Sullivan,  57  Ga. 
of  the  stock  by  casting  a  cloud  over  240;  Rutz  r.  Esler,  etc.,  Mfg.  Co.,  3  111. 
the  corporate  property,  would  be  a  App.  83;  Crawford  County  v.  Pitts- 
good  defense  against  this  action.  The  burgh,  etc.,  R.Co.,  32  Pa.  St.  141;  New 
instruction  was  properly  refused.  The  York  Exch.  Co.  v.  DeWolf,  31  N.  Y. 
bonds,  if  illegally  issued  in  excess  of  273;  2  Den.  (N,  Y.)  403. 
the  amount  authorized,  are,  therefore.  A  municipal  subscription  to  the  stock 
void,  and  the  stock  of  defendant  could  of  a  company  which  previously  re- 
not  be  affected  thereby.  If  they  are  leased  its  private  subscribers,  is  invalid, 
legal,  defendant  cannot  complain.  By  Crawford  County  v.  Pittsburgh,  etc^ 
becoming  a  debtor  to  the  corporation  R.  Co.,  32  Pa.  St.  141. 
he  is  not  clothed  with  the  power  to  An  arrangement  between  officers 
control  its  acts.  A  corporation  may  and  certain  subscribers,  that  if  the  town 
be  legally  yet  so  unwisely  managed  as  in  which  the  latter  reside  voted  a  cer- 
to  impair  the  value  of  its  stock.  Surely  tain  amount  of  municipal  aid,  they 
this  would  not  relieve  the  stockholder  should  be  released  from  the  operation 
of  liability  to  pay  his  subscription  to  of  their  subscriptions,  is  void.  Swart- 
the  corporation  made  for  his  stock,  wout  v,  Michigan  Air  Line  R.  Co.,  24 
Men  that  become   stockholders  must  Mich.  3S9. 

assume  a  certain  degree  of  risk  that  But  the  fact  that  a  trustee  of  an  in- 
the  affairs  of  the  corporation  will  not  solvent  corporation  appointed  by  the 
always  be  wisely  or  even  lawfully  man-  court  to  collect  unpaid  subscriptions 
aged.  When  contracts  are  made  by  the  has  compromised  with  other  delin- 
officers  of  the  corporation,  which  are  quent  stockholders,  who  made  pay- 
void,  the  stockholder's  remedy  is  to  be  ments  within  a  given  time,  is  not  a 
pursued  by  resistance  to  the  enforce-  defense.  Hambleton  zk  Glenn  (Md. 
ment  of  such  contracts.    He  cannot  1890),  31  Am.  &  Eng.  Corp.  Cas*  505. 
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is  several.^     Stockholders  may  claim  the  benefits  of  a  release  of 
the  corporation.* 

(12)  Set-Off  and  Counterclaim^ — Where  the  corporation  is  a 
"  going  concern  "  and  seeks  to  collect  unpaid  subscriptions  for  its 
own  benefit  exclusively,  the  subscriber  may  set  off  debts  due 
from  it  to  him,*  and  such  a  set-off  allowed  by  the  company  can- 
not be  afterwards  questioned  except  for  fraud.*  Even  as  against 
the  claims  of  corporate  creditors,  where  the  liability  which  they 
seek  to  enforce  is  one  in  addition  to  that  for  unpaid  subscriptions, 
is  immediate  and  several,  and  actionable  by  any  creditor  against 
any  stockholder,  set-off  is  generally  available.*  But  where,  in 
case  of  such  additional  liability,  the  statute  providing  for  it 
creates  a  joint  fund  for  the  payment  of  creditors,  and  the 
corporation  is  insolvent,  the  stockholder  must  pay  his  proportion 
thereof  and  look  to  the  corporate  assets  for  the  satisfaction  of 
his  claim.''  So,  as  against  the  enforcement  by  creditors  of  the 
stockholder's  ordinary  liability  for  unpaid  subscriptions,  a  set-off 
cannot  be  pleaded.*     A  stockholder  cannot,  by  purchasing  claims 


1.  Stilphen  v.  Ware,  45  Cal.   no;  Howe,    17     N.    Y.    458;    Jerman    r. 

Brown  v.  Eastern  Slate  Co.,  134  Mass.  Benton,  79  Mo.  148;  Mathez  z\  Neidig, 

590;  3  Am.  &    Eng.   Corp.  Cas.   120;  72  N.  Y.  100;  Agate  v.  Sands,  73  N.Y. 

Mohr  V,  Minnesota  Elevator  Co.,  40  620;  Wheeler  r.  Millar,  90  N.  Y.  353; 

Minn.  343;  Hanson  v,  Donkersley,  37  Richards  v.  Crocker,  19  Abb.  N.  Cas. 

Mich.  184;  Grand  Rapids  Sav.  Bank  (N.Y.)  73;   Remington   v.   King,  ii 

r.  Warren,  52  Mich.  ^57;  Parrott  v.  Abb.  Pr.  (N.  Y.)  278;  Christensen   r. 

Colby,  6   Hun  (N.   Y.)    55;    affirmed,  Colby,    43  Hun    (N.    Y.)  362;    Tall- 

71    N.   Y.   597 ;    Jagger   Iron   Co.   v.  madge  v,  Fishkill   Iron  Co.,  4   Barb. 

Walker,  76  N.  Y.  521;  Sutherland   v.  (N.Y.)  3S2 ;   Briggs  v.   Penniman,  8 


Olcott,  95  N.  Y.  93 ;  Jones  r.  Barlow, 
62  N.Y.  202;  Aultman's  Appeal,  98 
Pa.  St.  505;  Bank  of  Fort  Madison  v, 
Alden,  129  U.  S.  372. 

2.  Bank   of  Poughkeepsie  v,  Ibbot- 
son,  5  Hill  (N.   Y.)  461;    Herries   v. 


Cow.  (N.  Y.)  387;  18  Am.   Dec.  454; 
Welles  V.  Stout,  38  Fed.  Rep.  807. 

7.  Thebus  i\  Smiley,  110  111.  316; 
Buchanan  7-.  Meisser,  105  111.  638; 
Weber  v,  Fickey,  47  Md.  196;  Em- 
mert  v.  Smith,  40  Md.  123;  Matthews 


Piatt,  21    Hun    (N.    Y.)    132;    Jagger     i'.  Albert,  24  Md.  527;   In   re  Empire 


Iron  Co.  T'.  Walker,  76  N.  Y.521. 

3.  See  generally  Set-off,  Rf-coup- 

MENT  AND    COUNTERCLAIM,      VOl.     22, 
p.    209. 

4.  Harnett's  Case,  L.  R.,  19  Eq.  449. 

An  agreement  between  the  corpora- 
tion and  a  subscriber,  who  held  its 
note,  that  assessments  on  his  shares 
should  be  regarded  as  payments  on 
the  note,  is  valid,  and  the  note  will  be 


City  Bank,  18  N.  Y.  199;  Lawrence  v. 
Nelson,  21  N.  Y.  158;  Clapp  r. 
Wright,  31  Hun  (N.  Y.)  240;  Briggs 
r.  Cornwell,  9  Daly  (N.  Y.)  436;  Hil- 
lier  T'.  Alleghany  Mut.  Ins.  Co.,  3  Pa. 
St.  470;  45  Am.  Dec.  656;  Terry  r. 
Bank  of  Cape  Fear,  20  Fed.  Rep.  777 ; 
Witters  v,  Sowles,  32  Fed.  Rep.  130; 
Hobart  v,  Gould,  8  Fed.  Rep.  57. 
A  contributory  of  an  insolvent  com- 


held  to  have  been  paid  by  sufficient  pany,  who  is  also  a  creditor,  cannot 
assessments  as  against  both  the  payee,  set  off  the  debt  due  to  him  by  the 
and  an  indorsee  after  maturity.  Paine     company    against  calls   made   in   the 


v.  Central  Vt.  R.  Co.,   118  U.S.   152; 
25  Am.  &  Eng.  R.  Cas.  37. 

5.  Goodwin  v.  McGehee,  15  Ala.  232; 
Thompson  v,  Meisser,  108  111.  359. 

6.  Belcher  v.  Wilcox,  40  Ga.  391 ; 
Boyd  V.  Hall,  56  Ga.  563 ;  Thompson 
V.   Meisser,    108    111.    359;    Buchanan 


course  of  winding  up  proceedings  in 
respect  of  a  double  liability  imposed 
by  statute.  Maritime  Bank  v.  Troop, 
16  Can.  Sup.  Ct.  456;  31  Am.  &  Eng. 
Corp.  Cas.  410. 

8.  In  Scovill   V.  Thayer,  105  U.   S. 
152,  Woods,  J.,  said :  "  It  is  a  general 


V,  Meisser,  105    111.  638;  Garrison   t^     rule  that  a  holder  of  claims  against 

846 


Th«  Contraet  «f  tebMriptloA.  STOCKHOLDERS.  Snforetmeiit  of  fh«  ContrMt. 

against  the  corporation,  extinguish   his  liability  to  an  amount 
greater  than  that  actually  paid  by  him.^ 

(13)  Statute  of  Limitations. — See  supra,  this  title,  Calls  and 
Assessments — Limitations;  also  LIMITATION  OF  ACTIONS,  voL 
13,  p.  721. 

(14)  Ultra  Vires  Acts. — See  Ultra  Vires. 

(15)  Miscellaneous  Defenses. — In  the  notes  will  be  found  in- 
stances  of  defenses  which  have  been  raised  and  passed  on  by  the 
courts,  but  which  hardly  fall  under  any  one  of  the  preceding 
heads.* 

an  insolvent    corporation  cannot   set  L.  R.,  19  Eq.  449; /«  fe  Whitehouse  & 

them  off  against  his   liability   for  an  Co.,  L.  R.,  9  Ch.   Div.   595 ;  Garnett, 

assessment  on   his  stock  in   the  cor-  etc.,  Min.  Co.  v.  Sutton,  3  B.  &  S.  321; 

poration  in  a  suit  by  an  assignee  in  113  £.  C.  L.  320. 

bankruptcy.     Sawyer    v,    Hoag,     17  1.  Betting    Off  Purcliaaed    Clalma. — 

Wall.  (U.  S.)  610;  Sanger  t'.  Upton,  91  Thompson  v.  Meisser,  108  111.  359;  3 

U.  S.  56;  Scammon  v,  Kimball,  92  U.  Am.  St.  Rep.  797;  Gauch  v.  Harrison, 

S.  362;  Morgan  County  v.  Allen,  103  12   111.   App.   457;    Bulkley  v.    Whit- 

U.  S.  498."  comb,  49   Hun  (N.  Y.)  290;  Sawyer  v. 

"The    debt    which    the     appellant  Hoag,  17  Wall.  (U.  S.)  610;  Goodwin 

owed  for  his  stock  was  a  trust  fund  de-  v.  McGehee,   15   Ala.   232;  Peters  v. 

voted  to  the  payment  of  all  the  credit-  Fort  Madison    Const.   Co.,    72    Iowa 

ors  of  the  company.    As  soon  as  the  405;  Briggs  v.  Cornwell,  9  Daly  (N. 

company  became   insolvent,  and  this  Y.)  436;  Hardy  v.  Norfolk  Mfg.  Co., 

fact  became  known  to  the  appellant,  80  Va.  404;  Manville  v,  Karst,  16  Fed. 

the   right  of  set- off  for  an   ordinary  Rep.  173. 

debt  to  its  full  amount  ceased.    It  be-  2.  Where  there  is  no  fraud,  a  failure 

came  a    fund    belonging    equally  in  of  consideration   will    not    invalidate 

equity  to  all  the  creditors,  and  could  certificates  issued  and  delivered.    Pro- 

not  be  appropriated  by  the  debtor  to  the  tection  L.  Ins.  Co.  r,  Osgood,  93  111.  69. 

exclusive  payment  of  his  own  claim."  Refusal  to  issue  to  a  subscriber  scrip 

Sawyer  v.  Hoag,  17  Wall.  (U.  S.)  622.  for  his  shares  is  not  a  failure  of  consid- 

In    support  of  the  text,  see   Quick  eration,  where  it  appears  that  officers 

7'.  Lemon,  105  111.  578 ;  i  Am.  &  Eng.  would  thus  render  themselves   liable 

Corp.  Cas.  620;  Singer  v.  Given,   61  for  the  amount  to  the  company's  cred- 

Iowa93;  i  Am.  &  Eng.  Corp.  Cas.  87;  itors.     Battershall   v,  Davis,  31  Barb. 

Thompson    r.    Reno   Sav.    Bank,    19  (N.Y.)  323. 

Nev.  103;  10  Am.  &  Eng.  Corp.  Cas.  Failure    to    incorporate,    held    not 

203;  3  Am.  St.  Rep.  797;    /;/  re  Em-  sufficient  to  relieve  a  subscriber;  the 

pire  City  Bank,  18  N.  Y.  199;    Shickle  equitable  right  in  the   capital  of  the 

t;.  Watts,  94  Mo.  410 ;  21  Am.  &  Eng.  proposed    company    being    sufficient. 

Corp.   Cas.   561;  Mathis   v.    Pridham  Smith  r.  Gillen,  52  Ark.  442. 

(Tex.    App.     1S92),    20   S.    W.     Rep.  One  who  has  received  what  he  sub- 

1015  ;  Mudford's  Case,  14  Ch.  Div.  634;  scribed  for,  cannot  complain  of  an  is- 

Black's  Case,  L.  R.,  8  Ch.  254;  Gris-  sue  of  stock  to  those  who  could  not 

sell's  Case,  L.  R.,  i  Ch.  528;  Bissit  v.  have  compelled  it,  whose   names  were 

Kentucky,  etc.,  Nav.  Co.,  15  Fed.  Rep.  not  on  the  books,  or  who  had  not  actu- 

363.     See  also  Boulton  Carbon  Co.  v.  ally  paid  in  the  amount  required  down. 

Mills,    78    Iowa     460;    Tama    Water  Swartwout  x\  Michigan  Air  Line  R. 

Power  Co.  v.  Hopkins,  79  Iowa  653 ;  Co  ,  24  Mich.  389. 

Lawrence   v.  Nelson,   21  N.  Y.   158;  Subscription  to  an  excess  of  the  un- 

Scammon   v.  Kimball,  5  Biss.  (U.  S.)  authorized  stock  cannot  be  enforced, 

431 ;  Matthews  x\  Albert,  24  Md.  527;  but  is  not  a  defense  to  other  subscrip- 

Hillier  v.  Allegheny  Mut.  Ins.  Co.,  3  tions  if  the  corporation  is  prepared  to 

Pa.  St.  470;  45  Am.  Dec.  656;  Long  v,  issue  a  sufficient  amount  of  authorized 

Penn  Ins.  Co.,  6  Pa.  St.  421;  Osgood  r.  stock.     Oler  v.  Baltimore,  etc.,  R.  Co., 

Ogden,  4  Keyes   (N.   Y.)  70;    Gill's  41  Md.  583 ;  Litchfield  Bank  t^.  Church, 

Case,    12    Ch.    Div.    755;    Calisher's  29  Conn.  137;  Smith  i;.  North  Amer- 

Case,  L.  R.,  5  Eq.  214;  Barnett's  Case,  ican  Min.  Co.,  i  Nev.  430. 
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(i6)  Waiver  of  Defenses — (See  also  Estoppel,  vol.  7,  p.  i ; 
Waiver). — Certain  acts  and  declarations  of  subscribers  have  been 
treated  by  the  courts  as  an  implied  waiver*  of  defenses  other- 
wise valid.  Thus,  serving  the  corporation  in  some  official 
capacity,*  such  as  president,'  director,*  or  judge  of  a  corporate 

y 

It  is  a -good  defense  to  an  action  on  attempt  was  made  to  prefer  a  director 
a  subscription  that  the  subscriber  had  in  making  an  assignment,  will  not  af- 
the  option  of  paying  $500  or  giving  the  ford  a  good  defense  to  an  action  bj 
right  of  way,  and  that  he  had  chosen  the  assignee  of  the  corporation.  Potts 
the  latter.  Such  a  defense  is  also  good  7^  Wallace,  146  U.  S.  689. 
on  the  ground  that  it  is  a  power  not  1.  Implied  Waiver. —  Hanover  June- 
coupled  with  an  interest  and  could  be  tion,  etc.,  R.  Co.  v.  Haldeman,  83  Pa. 
revoked  before  execution  bj  the  cor-  St.  36. 

poration.     Evansvilie,  etc.,  R.  Co.  v.  A   subscriber  to    a   turnpike  com- 

Wright,  38  Ind.  64.  P^ny  who  consents  to  a  change  in  the 

Ultra  vires  acts  of  the  directors  in  route,  cannot  subsequently  repudiate 

allowing  certain  stockholders  to  pay  his  subscription  on  the  ground  of  indef- 

np  their  subscriptions  in  depreciated  initeness  in  the  articles  as  to  corporate 

confederate  currency  are   no  defense  objects.     Owenton,  etc.,  Turnpike  Co. 

to  an  action  against  other  stockholders  z\  Smith  (Ky.  1S90),  31  Am.  &  Eng. 

for  amounts  due  on  proper  calls.    Ma-  Corp.  Cas.  312,  n. 

con,  etc.,  R.  Co.  v,  Vason,  57  Ga.  314.  Evidence  tending  to  show  a  waiver 

Where  both  subscriber  and  corpora-  of  the  implied  condition  of  full  sub- 
tion  agree  that  another  shall  take  the  scription  should  be  submitted  to  the 
shares,  and  the  transfer  is  effected  with  jury.  Hards  v,  Platte  Valley  Imp. 
that  understanding,  the  original  sub-  Co.  (Neb.  1892),  53  N.  W.  Rep.  23. 
scriber  is  discharged.  In  re  Towns  3.  Mere  election  without  serving,  is 
Drainage,  etc.,  Co.,  L.  R.,  16  Eq.  104.  not  a  waiver.  Ridgefield,  etc.,  R.  Co. 
That  the  certificate  has  not  been  ten-  v.  Reynolds,  46  Conn.  375. 
dered  is  not  a  defense.  New  Albany,  8.  Dayton,  etc.,  R.  Co!  v.  Hatch,  i 
etc.,  R.  Co.  V  McCormick,  10  Ind.  499;  Disney  (Ohio)  84. 
71  Am.  Dec.  337;  Fulgam  v,  Macon,  4.  Lane  v.  Brain erd,  30  Conn.  565; 
etc.,  R.  Co.,  44  Ga  597  ;  South  Georgia,  Danbury,  etc.,  R.  Co.  v.  Wilson,  22 
etc.,  R.  Co.  r'.  Ayers,  56  Ga.  230;  Vaw-  Conn.  435  ;  Masonic  Temple  Assoc,  v, 
ter  V.  Ohio,  etc.,  R.  Co.,  14  Ind.  174;  Channeil.  43  Minn.  353;  Ruggles  r. 
Columbia  Electric  Co.  r.  Dixon,  46  Brock,  6  Hun  (N.  Y.)  164;  West  Corn- 
Minn.  463;  Astoria,  etc.,  R.  Co.  v.  wall  R.  Co.  v.  Mowatt,  L.  R.,  15  0^,3. 
Hill,  20  Oregon  177;  Paducah,  etc.,  R.  521;  Ex  parte  Mowatt,!  Drew  247; 
Co.  V.  Parks,  86  Tenn.  554;  Hawley  v.  Sharpley  v.  Louth,  etc.,  R.  Co.,  2  Ch. 
Upton,  102  U.  S.  314.  Div  665. 

In  Emrlafid.  undue  delay  in  reg^s-  But  in  Middlesex  Turnpike  Corp.  v. 

tration  will  relieve  the  transferrer.  Ex  Swan,  10  Mass.  389;  6  Am.  Dec.  139, 

parte   Nation,   L.  R.,   3   Eq.   77;    Ex  where    the    subscriber    had    acted   in 

parte  Read,  36  L.  J.  Ch.  472 ;  Lowe's  several  offices  of  the  corporation,  the 

Case,  L.  R.,  9  Eq.  509.     But  not  if  the  court   said:  '*The  probable   result  of 

transferrer  himself  has  been  negligent,  the    defendant's     engagement     as    a 

Walker's  Case,  L.  R.,  6  Eq.  30.     And  corporator  is — and  in  this  he  may  be 

the  transferee  must  be  a  responsible  subject  in  all  respects  to  the  corporate 

person.  Shipman'sCase,  L.  R.,  5  Eq.219.  remedy  provided  by  the  statute — that 

The  making  of  a  premature  contract  all  variations  of  the  road  originally 
by  the  company  before  the  full  capital  built,  expenses  lawfully  Incurred  con- 
stock  is  paid  in  will  not  release  a  sub-  nected  with  the  original  design  or 
scriber.  Naugatuck  Water  Co.  7*.  Nich-  growing  out  of  it,  which  the  corpora- 
ols,  58  Conn.  ^03 ;  31  Am.  &  Eng.  Corp.  tion,  acting  in  their  artificial  capacity, 
Cas.  306.  have  concurred  in  and  authorized,  are 

The  fact  that  a  subscriber  offered,  within  his  subscription  for  shares,  his 
during  the  solvency  of  the  corporation,  consent  to  become  a  proprietor,  sub- 
to  pay  for  his  stock,  and  the  issue  of  it  ject  to  the  by-laws,  rules,  votes  and 
to  him  was  refused,  or  the  fact  that  an  undertakings    of  the  corporation,  so 
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election,^  participating  in  the  affairs  of  the  company,^  payment 

far  as  these  are  within  the  scope  of  is  not  chargeable  for  goods  furnished 
the  original  design,  and  so  far  as  the  the  company  when  formed.  Bourne 
legislature  may  permit;  that  being  the  v.  Freeth«  9  B.  &  C.  632;  4  M.  &  R.  512. 
ultimate  authority  to  which  each  cor-  One  who  subscribed  with  knowledge 
porator  submits  himself.  And  this  of  a  misrecital  in  the  act  of  incorpora- 
would  be  an  answer  to  the  supposed  tion,  and  acts  as  a  stockholder,  is  es- 
case  of  money  paid  on  the  original  topped  to  set  up  such  misrecital  as  a 
subscription.  The  promise,  however,  defense.  Cromford,  etc.,  R.  Co.  v, 
connected  with  this  consent  to  be-  Lacey,  3  Y.  &.  J.  80. 
come  a  corporator,  is  not  to  have  the  Irregularities  in  the  subscription, 
same  latitude  of  interpretation.  In  and  a  condition  precedent  therein,  are 
that  promise  he  is  not  a  corporator,  waived  by  the  subscriber  acting  as  a 
but  an  individual  contracting  with  the  director.  Lane  v.  Brainerd,  30  Conn, 
corporation  ;  and  he  undertakes  in  that  565.  But  see  Middlesex  Turnpike  Corp. 
extraordinary  manner,  referring  him-  x'.  Swan,  10  Mass.  389;  6  Am.  Dec.  139. 
self  to  what  the  legislature  had  done,  A  clause  in  the  subscription  provid- 
not  to  any  probable  subsequent  grant,  ing  that  the  full  amount  should  be  ex- 
And  it  is  not  competent  to  one  of  the  pended  in  certain  places,  was  heid^  in 
parties  to  change  the  terms  of  this  col-  view  of  the  fact  that  the  subscriber  ac- 
lateral  contract;  and  as  there  is  no  ex-  cepted  the  directorship  and  must  have 
press,  so  there  is  no  implied,  consent,  intended  to  at  once  become  a  stock- 
to  be  deduced  from  the  circumstances  holder,  to  be  directory  merely,  and  not 
proved  in  the  case  at  bar,  where  a  condition  precedent.  Lane  v.  Brain- 
the  defendant  may  have  been  con-  erd,  30  Conn.  565. 
trolled  by  the  will  of  the  majority,  or,  Giving  note  for  balance  of  sub- 
if  he  concurred  in  the  votes  and  pro-  scription.  and  taking  receipt  stipulat- 
ceedings  of  the  corporation,  it  was  as  ing  that  the  amount  of  the  note  should, 
a  corporator,  not  carrying  with  his  when  paid,  be  applied  thereon,  is 
concurrence  any  renewal  of  his  sup-  prima  facie  a  waiver  of  conditions 
posed  collateral  promise."  precedent.    Chamberlain    r*.    Paines- 

1.  Pittsburg,  etc.,  R.  Co.  v.  Proudfit,  ville,  etc.,  R.  Co.,  15  Ohio  St.  225. 

2  Pittsb.  (Pa.)  85.  Among  other    conditions  was  one 

2.  Pftrtlclpatinff  in  Corporate  AffKlrs.  that  the  academy  being  organized, 
— Cole  V.  Dyer,  29  Ga-  434;  Stillman  should  be  leased  to  D ;  there  was  a 
V.  Dougherty,  44  Md.  380;  Garling  v.  waiver  by  him,  and  the  subscriber  was 
Baechtel,  41  Md.  305  ;  Hager  r.  Cleve-  notified  of  such  waiver,  and  declined 
land,  36  Md.  476;  Central  Plank  Road  to  pay  only  on  the  ground  that  he  had 
Co.  T'.  Clemens,  16  Mo,  359;  Erie,  etc.,  not  the  money.  He  was  held  liable 
Plank  Road  Co.  f.  Brown,  25  Pa.  St.  for  his  proportion  of  money  expended 
156;  Deposit,  etc..  Assurance  Co.  v,  by  the  trustees,  though  other  sub-, 
Ayscough,  6  El.  &  Bl.  761.  scribers  had  since  obtained  an  act  of 

Participation    as    a  director  in  the  incorporation   and    chosen    the   same 

business  of  the  corporation  before  the  trustees.      Mirick   -'.  French,  2  Gray 

full  amount  of  stock  is  taken,  is  a  waiver  (Mass.)  420. 

of  such  requirement.     Masonic  Tem-  A  railroad  corporation  voted  to  issue 

pie  Assoc,  r.  Channell,  43  Minn.  353.  six  hundred  additional  shares,  and  to 

Where  a  company  begins  business  allow  each   stockholder    to   take   one 

with  less  than  the  required  capital,  a  new  share   for  every    two   shares   al- 

subscriber  waives  that  defense  by  writ-  ready  held  by  him,  provided  he  should 

Ing  to  the  directors  and  urging  them  by  a   certain   day   subscribe   therefor, 

to  call  a   special    meeting.    IVedwen  and  pav  a  part  of  the  price,  and  give 

t'.  Bourne,  6   M.  &  W.  461.     And  by  notes  for  the  remainder.     Held^  that 

failure  to  refuse  to  take  his  stock  under  there  was  no  implied  condition,  that 

the  rules  where  the  company  begins  the  whole  number  of  six  hundred  new 

business  on  one-third  of  the  capital,  shares  should  be  issued;  and  that  the 

Ex  parte  Hawkins.  2  K.  &  }.  253.  failure  of  the  corporation  to  issue  that 

But  one  who  merely  subscribes  his  number  was  no  ground  for  main  tain- 
name  to  the  prospectus  of  a  proposed  ing  an  action  by  a  stockholder,  to  re- 
companj,  and  attends  meetings  of  the  cover  back  money  so  paid  by  him,  nor 
subscribers,  but  pays  no  subscription,  for  defeating  an   action  on   notes  so 
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of  the  subscription,  in  whole,^  or  in  part,*  or  giving  an  absolute 
promissory  note,*  have  been  held  to  constitute  a  waiver.  But 
mere  silence  will  not  generally  have  that  effect.* 

given  by  him.     Nutter  i'.  Lexington,  of  his  subscription,  though  he  has  acted 

etc.,  R,  Co.,  6  Gray  (Mass.)  85.  publiclj  as  a  stockholder,  and  held  of- 

Mere    payment    of    assessments    to  fice  in  the  corporation,  and  contributed 

pave  the  route  of  a  railroad  surveyed  towards  the  payment  of  its  expenses, 

has  been  held  not  sufficient  to  show  Oldtown,   etc.,   R.  Co.  v.  Veazie,  39 

acquiescence  in  deficient  capital  stock.  Me.  571. 

or   material    amendment    of    charter.  1,  Pasrment.  —  Parks  v.   Evansville, 

Memphis,  etc.,  R.  Co.  v,  Sullivan,  57  etc.,  R.  Co.,  23  Ind.  567;  Ossipee  Hosi- 

Ga.  240.  ery,  etc  ,  Mfg.  Co.  i-.  Canney.  54  N.  H. 

A  subscriber  is  not  estopped  to  de-  295 ;  Littleton  Mfg.  Co.  v.  Parker,  14 

fend    where   the   assessment   is   made  N.  H.  543;  New  Hampshire  Cent.  R, 

before  the  requirements  of  the  charter  Co.  v.  Johnson,  30  N.  H.  390;  64  Am. 

are   met,  although   he  exhibited   him-  Dec.  300 ;  Contoocook  Valley  R.  Co. 

self  as  a  stockholder.     Oldtown,  etc.,  v.  Barker,  32  N.  H.  363. 

R.   Co.   V,  Veazie,  39  Me.   571.     Re-  A  condition  precedent  in  a  subscrip- 

quirements  of  charter  as  to  number  of  tion  to  be  paid  for  in  land  in  waived,  if 

shares  to  be  taken  cannot  be  waived,  the    subscriber    delivers    an  absolute 

Memphis,  etc  .  R.  Co.  v.  Sulli\*an,  57  deed  to  the  company  and  receives  his 

Ga.  2^o.     But  see   Central   Turnpike  stock  therefor.     Parks  v.  Evansville, 

Corp.  T*. Valentine,  10  Pick.  (Mass.)  146.  etc.,  R.  Co.,  23  Ind.  567 ;  citings  Evans- 

A  subscriber  who  votes  at  the  organ-  ville,  etc.,  R.  Co.  v,  Dunn,  17  Ind.  603. 
ization.  and  for  directors,  is  not  re-  Contra^  Garling  v.  Baechtel,  41  Md. 
lieved  from  liability  on  his  subscrip-  305.  And  payment  is  not  a  waiver  if 
tion  by  the  passage  of  an  act  reducing  made  upon  the  false  assurnnce  of  a 
the  amount  prescribed  by  a  former  act,  corporate  officer  that  an  essential  con- 
to  be  raised  before  corporate  authority  dition  has  been  performed.  Ridge- 
shall  be  granted.  Bedford  R.  Co.  f.  field,  etc.,  R.  Co.  x\  Brush,  43  Conn. 
Bowser,  48  Pa.  St.  29.  86 ;  jewett  z\  Lawrenceburgh,  etc.,  R. 

There  is  no  mutuality  in  an  agree-  Co.,  10  Ind.  539;  Somerset,  etc.,  R.  Co. 

mentby  which  parties  subscribe  under  v.  Cushing,  45  Me.  524;  Oldtown,  etc., 

a  general  assurance  from  a  corpora-  R.  Co.  v.  Veazie,  39  Me.  571 ;  Grosse 

tion    creditor  that    he   will   take  the  Isle  Hotel  Co.  v.  L'Ansoii,  43  N.  J.  L. 

stock  oflF  their  hands  if  they  require.  442;  Morris  Canal,  etc.,  Co.  i.  Nathan, 

They  cannot  go  on   acting   as  stock-  2  Hall   (N.  Y.)   239;  Pittsburgh,  etc., 

holders  until  the  concern  proves  dis-  R.  Co.  v.  Stewart,  41  Pa.  St.  54. 

astrous  and  then  force  the  agreement.  2.  A  subscriber  who  pays  a  required 

Slee  f.  Bloom,  19  Johns.  (N.  Y.)  456;  installment  before  the  books  are  closed, 

20  Johns.  (N.  Y.)  6(59 ;  10  Am.  Dec.  273.  though  not  at  time  of  taking  the  stock. 

One  who  represents  himself  as  a  as  required,  is  concluded  from  object- 
stockholder  may  be  estopped  to  claim  ing  to  payment  of  the  residue.  Klein 
that  his  subscription  was  irregular,  v.  Alton,  etc.,  R.  Co.,  13  III.  514.  See 
Cheltenham,  etc.,  R.  Co.  v.  Daniel,  L.  also  Hamilton  r.  Grangers'  L.  &  H. 
R.,  2  Qi  B.  281 ;  Birmingham,  etc.,  R.  Ins.  Co.,  67  Ga.  145  ;  Inter-Mountain 
Co  V.  Locke,  L.  R.,  12  Q\  B.  256.  Pub.  Co.  v.  Jack,  5  Mont.  568;  6  Am. 

A  stockholder  who  assists  in  fram-  &  Eng.  Corp.   Cas.   478;    Missi^sippi, 

ing  a  by-law,  in  accordance  with  which  etc.,  R.  Co.  f.  Harris,  36  Miss.  17. 

an  assessment  is  levied,  is  estopped  to  3.  Keller  r.  Johnson,  11  Ind.  337;  71 

question  the  legalitv  thereof.     Willa-  Am.  Dec.  ;^55;  O'Donald  r*.  Evansville, 

mette   Freighting    Co.  v,   Stannus,  4  etc.,  R.   Co.,   14  Ind.  259;  Evansville, 

Oregon  261.  etc.,    R.   Co.    z».    Dunn,    17    Ind.  603; 

But  one  who  subscribed  to  the  capi-  Slipher  7-.  Earhart.  83  Ind.  173;  Cham- 

tal  stock  of  a  corporation,  while  the  berlain  v,  Painesville,  etc.,  R.  Co.,  15 

charter  prescribed  a  minimum  number  Ohio  St.  225. 

of  shares,  of  which  the  capital  stock  4.  Burlington,  etc.,  R.  Co.  v.  Boest- 

should  consist,  which  number  was  sub-  ler,  15  low^a  555;   Bucksport,  etc..  R. 

sequently  reduced  by   an   amendment  Co.  v.  Brewer,  67  Me.  295 ;   Hanover 

to  the  charter,  was  held  not  to  be  es-  Junction,  etc.,  R.  Co.  v.  Haldeman,  82 

topped  to  set  up  the  original  condition  Pa.  St.  36. 
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m.  KioHTs,  FowEKs.  Aim  Pbebogatiyes — (See  Corporations, 
vol.  4,  p.  184;  Officers  (Private  Corporations),  vol.  17,  p.  39) 
—  1.  In  Oeneral^ — The  powers  exercised  by  a  corporation  and  its 
members,  in  the  performance  of  their  ordinary  functions,  have 
been  classified  as  legislative,  electoral,  and  administrative.^  There 
are  some  ordinary  rights  of  stockholders,  however,  which  this  clas- 
sification would  hardly  include.*  There  are  also  certain  extraor- 
dinary powers,  such  as  those  relative  to  consolidation,'  and  to  the 
increase  and  reduction  of  stock.*  Direct  participation  in  the 
management  of  corporate  affairs  is  not  a  right  which  stockholders 
as  such  can  claim  :  ^  that  right  belongs  to  the  ministerial  officers 
of  the  corporation,  and,  during  their  terms,  their  plans  will  not  be 
interfered  with,  even  by  the  courts,  merely  to  suit  different  views 

A  subscriber  is  not  estopped  to  deny  and  to  require  that  the  corporate  prop- 

his  obligation  to  pay  in   installments  ertj  and   funds  shall   not  be  diverted 

by  reason   of  the  fact  that  other  sub-  from  their  original   purpose.      If  the 

scribers  were  led  to  pay  theirs  by  his  comp.iny  become   insolvent,   it  is  the 

acts,     Ridgefield,  etc.,  R.  Co.  v.  Brush,  right  of  the  stockholders  to  have  the 

43  Conn.  86.     But  sec  Gibbons  zk  Ellis  property  applied  to  the  payment  of  its 

(Wis.  1893),  53  N.  W,  Rep.  701.  debts.     I  do  not   know  of  any  other 

1.  Com.  V.  Cullen.  13  Pa.  St.  133;  53  rights,  except  incidental  ones,  subsidi- 
Am.  Dec.  450.  In  this  case  it  is  said:  ary  or  auxiliary  to  these.  Of  course, 
"Corporate  powers  are  usually  dis-  a  stockholder  has  ordinarily  a  right 
tinguished  into  legislative,  electoral  to  a  certificate  for  his  stock,  to  trans- 
and  administrative ;  in  private  corpo-  fer  it  on  the  company's  books,  and 
rations  aggregate,  though  sometimes  to  inspect  these  books.  For  the  in- 
all  the  members  act  immediately  in  the  vasion  of  these  rights  by  the  officers 
administration  of  its  affairs,  usually,  of  the  company,  he  may  sue  at  law,  or 
for  the  sake  of  convenience,  the  direct  in  equity,  according  to  the  nature  of 
management  is  intrusted  by  charter -to  the  case." 

certain  officers,  or  a  board  of  managers,  There  are  also  some  rights  belong- 

elected    by    the    members    at    large,  ing  to    corporations    without  capital 

though  deriving  their  ordinary  powers  stock,  and  not  properly  treated  here, 

from  the  act  of  incorporation.    These  such   as  the  delectus  personarum^  or 

ofiicers  exercise  the  legislative  and  ad-  right  to  admit  new  members, 

ministrative  functions;  the  former,  in  3.  See  Corporations,  vol.  4,  p.  272. 

the  institution  of  by-laws  for  the  gen-  4.  See  Stock,  vol.  23,  p.  582. 

eral  government  of  the  company,  the  5.  '*  The  individual  members  of  the 

latter,  in  the  superintendence  and  exe-  corporation,  whether  they  should  all 

cution  of  its  general  business."  join  or  act  severally,  have  no  right  or 

2.  In  Forbes  x^.  Memphis,  etc.,  R.  power  to  intermeddle  with  the  proper- 
Co.,  2  Woods  (U.  S.)  331,  Bradley,  ty  or  concerns  of  the  bank,  or  call  any 
J.,  for  the  court,  observed:  "A  com-  officer,  agent  or  servant  to  account,  or 
mercial,  or  other  business  corporation,  discharge  them  from  any  liability, 
is  constituted  for  the  specific  purpose  Should  all  the  stockholders  join  in  a 
of  suing  and  being  sued,  granting  and  power  of  attorney  to  any  one,  he 
receiving,  buying  and  selling,  and  could  not  take  possession  of  any  per- 
doing  other  business  in  a  corporate  sonal  or  real  estate,  any  security  or 
name  and  capacity  totally  distinct  chose  in  action ;  could  not  collect  a 
from  that  of  ^ny  or  all  of  its  members  debt  or  discharge  a  claim,  or  release 
considered  as  individuals.  A  corpora-  damage  arising  from  any  default,  sim- 
tion  is  a  person.  Its  property  is  not  ply  because  they  are  not  the  legal 
the  property  of  its  stockholders.  Its  owners  of  the  property,  and  damage 
rights  are  not  their  rights.  They  done  to  such  property  is  not  an  injury 
have  only  an  indirect  interest  therein,  to  them.  Their  rights  and  their 
The  rights  of  a  stockholder  are,  to  powers  are  limited  and  well  defined, 
meet  at  stockholders'  meetings,  to  par-  They  are  members  of  an  organized 
ticipate  in  the  profits  of  the  business,  body,  and  exercise  such  powers  as  the 
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of  the  stockholders  as  to  corporate  policy.^  But  the  latter  are 
entitled  to  have  the  corporate  property  applied  solely  to  the  pro- 
motion of  charter  purposes.^  A  stockholder  may  contract  with 
the  corporation  and  acquire  the  same  rights  thereby  as  any  indi- 
vidual.* 

2.  Lagialatiye  Bighti. — See  By-laws,  vol.  2,  p.  705  ;  Corpora- 
tions, vol.  4,  p.  211. 

3.  Electoral  Bights. — The  subject  of  qualifications  for,  and  exercise 
of  the  right  to  vote  at  corporate  meetings,  is  treated,  in  the  main, 
elsewhere.*  In  addition,  it  may  be  stated  that  the  right  to  vote  be- 
longs to  preferred  stockholders.*  The  right,  as  between  pledgor  and 
pledgee,  is  treated  elsewhere.*  The  right  to  vote  is  personal  to 
the  stockholder  and  cannot  be  taken  from  him  by  resolution  or 
by  law.''  Stockholders  are  not  disqualified  to  vote  on  a  question 
before  a  corporate  meeting  because  of  a  pecuniary  interest  in  the 
settlement   thereof.^     Where  one   corporation  is  authorized  to 

organization  of  the  institution  gives  S.  InterMt  Dmb  Hot  DlMinmUiy. — In 
them."  Shaw,  C.  J.,  in  Smith  t\  iTurd,  Gamble  v.  Queens  County  Water  Co., 
12  Met.  (Mass.)  385;  46  Am.  Dec.  690.  123  N.  Y.  91 ;  31  Am.  &  Eng.  Corp, 
See  also  Humphreys  v.  McKissock,  Cas.  313,  a  stockholder  had  voted  in 
140  U.  S.  313.  favor  of  a  resolution  to  purchase  from 
1.  State  V.  Bank  of  Louisiana,  6  La.  himself  certain  proper^  and  to  pay 
Ann.  746;  Salem  Bank  z\  Gloucester  therefor  in  stock  and  bonds,  and  the 
Bank,  17  Mass.  29;  9  Am.  Dec.  iii;  court  said:  **  In  so  doing,  he  corn- 
Despatch  Line  of  Packets  7*.  Bellamy  mitted  no  legal  wrong.  A  shareholder 
Mfg.  Co.,  12  N.  H.  205 ;  37  Am.  Dec.  has  a  legal  right  at  a  meeting  of  the 
303;  Union  Mut.  F.  Ins.  Co.  7'.  Keyser,  shareholders  to  vote  upon  a  measure, 
32  N.  H.  313;  64  Am.  Dec.  375;  Cbnro  even  though  he  has  a  personal  interest 
V.  Pt.  Henry  Iron  Co.,  12  Barb.  (N.  therein,  separate  from  other  share- 
Y.)  27 ;  McCullough  7^  Moss,  5  Den.  holders.  In  such  a  meeting  each  share- 
(N.  Y.)  567;  Hoyt  V.  Thompson,  19  holder  represents  himself  and  his  own 
N.  Y.  207;  Dayton,  etc.,  R.  Co.  v.  interests  solely,  and  he  in  no  sense  acts 
Hatch,  I  Disney  (Ohio)  84;  Com.  x\  as  a  trustee  or  representative  of  others. 
St.  Mary's  Church,  6  S.  &  R.  (Pa.)  The  law  of  self-interest  has  at  such 
508;  Dana  7*.  Bank  of  United  States,  5  time  very  great  and  proper  sway. 
W.  &  S.  (Pa.)  223.  There  can  be  little  doubt  too,  that  at 

5.  Rabe  v,  Dunlap  (N.  }.  1893),  25  such  meetings  those  who  do  vote  upon 
Atl.  Rep.  959.  their  own   stock  vote  updn  it  in  the 

8.  Merrick  v,  Peru  Coal  Co.,  61  111.  light  solely  of  their  own  interest,  or  at 

472  ;  Union  Mut.  L.   Ins.  Co.  v,  Frear  least  in  what  they  conceive  to  be  their 

Stone  Mfg.  Co..  97  111.  537.  own  interest.     Their  action  resulting 

A  stockholder  may  purchase  corpo-  from  such  votes  must  not  be  so  detri- 
rate  property  at  sheriflF's  sale,  and  in  mental  to  the  interests  of  the  corpora- 
the  absence  of  fraud  he  is  not  account-  tion  itself  as  to  lead  to  the  necessary 
able  to  other  stockholders,  though  he  inference  that  the  interests  of  the  ma- 
bids  it  in  much  below  its  value.  Mick-  jority  of  the  shareholders  lie  wholly 
les  V.  Rochester  City  Bank,  11  Paige  outside  of  and  in  opposition  to  the  in- 
(N.  Y.)  118;  42  Am.  Dec.  103.  terests  of  the  corporation  and  of  the 

4.  See  Cumulative  Voting,    vol,  minority  of  the  shareho^ers,  and  that 

4,  p.  954 ;  Officers  (  Private  Corpo-  their  action  is  a  wanton  or  a  fraudulent 

rations),  vol.  17,  p.  41.  destruction  of  the  rights  of  such   mi- 

6.  St.  John  7'.  Erie  R.  Co.,  22  Wall.  n.ority.  In  such  case  it  may  be  stated 
(U.  S.)  136.  that  the  action  of  the  majority  of  the 

6.  See  Pledge  and  Collateral  shareholders  may  be  subjected  to  the 
Security,  vol.  18.  p.  703.  scrutiny  of  a  court  of  equity  at  the  suit 

7.  Tomlin   7*.    Farmers,   etc..    Bank  of  the  minority  shareholders.'' 
(Kansas  City  Ct.  of  App.  Mch.  1893).  In  the  very  similar  case  of  Bjorng- 
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hold  stock  in  another,  it  may  vote  by  virtue  thereof,*  and  stock 
may  be  placed  in  the  hands  of  a  depositary  to  be  voted  by 
him  in  accordance  with  instructions  from  a  committee  of  the 
owners ;  *  and  general  pledgees  may  be  entitled  to  vote,  though 
the  charter  confers  the  privilege  only  upon  those  pledgees  who 
reserve  it.' 

4.  Eight  to  Share  in  Bittribntion  of  Hew  Stook.  —  Those  who  are 
shareholders  when  an  increase  of  the  capital  stock  is  effected,  enjoy 
the  right  to  subscribe  to  the  new  stock  in  proportion  to  their  shares, 
and  before  subscriptions  may  be  received  from  outsiders.*    This 

aftrd  V.  Goodhue  County  Bank  (Minn.  2.  Ohio,  etc.,   R.   Co.  v,   Hamilton 

1892),  52  N.  W.  Rep.  48,  Chief  Justice  County  (Ohio  1892),  32  N.  E.  Rep.  931. 

Gilfillan   says :     **  While  stockholders  S.  Com.  v.  Dalzell  (Pa.  1893),  25  Atl. 

in  a  corporation  owe  the  duty  of  good  Rep.  ^35. 

faith  to  each  other  in  the  management  4.  A  leading  case  on  this  point  it 
of  the  affairs  of  the  corporation,  they  Gray  r.  Portland  Bank,  3  Mass.  364; 
do  not  stand  to  each  other  in  a  fiduciary  3  Am.  Dec.  156,  where  the  court,  by 
relation  within  the  rule  we  have  stated.  Sewall,  J.,  says:  "  Viewing  a  corpora- 
They  are  not  trustees  nor  agents  for  tion  of  this  kind  as  a  copartnership,  a 
each  other  in  the  matter  of  voting  up-  power  of  increasing  their  stock,  re- 
on  any  proposition  that  may  come  be-  served  in  their  original  agreement,  is  a 
fore  a  meeting  of  the  stockholders.  In  beneficial  interest  vested  in  each  part- 
voting,  each  must  be  guided  by  his  own  ner,  to  which  no  stranger  can  be  made 
judgment  as  to  what  is  for  the  best  in-  a  party  but  by  the  consent  of  each  sub- 
terest  ot'the  corporation.  The  fact  that  sisting  partner ;  and  it  is  a  power  which 
he  may  have  a  personal  interest,  sep-  the  subsisting  partners  must  exercise 
arate  from  the  others  or  from  that  of  the  );>roportionaIly  and  according  to  their 
corporation  in  the  matter  to  be  voted  interest  in  the  original  stock.  Or,  con- 
upon,  does  not  affect  his  right  to  vote,  sidering  an  incorporation  for  a  bank,  at 
It  is  not  to  be  understood  that  the  ma-  I  think  it  may  be  more  correctly  stated, 
jority  stockholders  may  use  their  power  to  be  a  trust  created  with  certain  limit- 
of  voting  for  the  purpose  of  defraud-  ations  and  authorities,  in  which  the 
ing  the  minority.''  corporation  is  the  trustee  for  the  man- 
Northwestern  Transp.  Co.  i'.  Beatty,  agement  of  the  property,  and  each 
L.  R.,  1 2  A  pp.  Cas.  589,  is  in  point.  At  stockholder  a  cestui  que  trust  according 
a  meeting  of  the  directors  of  the  com-  to  his  interest  and  shares,  then  a  limit- 
pany,  one  Beatty,  a  director,  secured  ation  of  the  capital  to  be  employed  in 
the  passage  of  a  resolution  for  the  pur-  the  trust,  that  it  shall  not  be  less  than 
chase  of  a  steamboat  by  the  company  one  sum,  and  not  exceeding  a  certain 
from  himself.  At  a  general  meeting  greater  sum,  is  not  a  power  granted  to 
of  the  shareholders  the  action  of  the  the  trustee  to  create  another  interest 
directors  was  ratified,  Beatty  person-  for  the  benefit  of  other  persons  than 
ally  casting  a  majority  of  the  votes  those  concerned  in  the  original  trust, 
therefor.  But  for  the  votes  of  B.  the  or  for  their  benefit  in  any  other  pro- 
resolution  would  have  failed  of  adop-  portions  than  those  determined  by  their 
tion.  The  defeated  minority  appealed  subsisting  shares.  It  is  clear  that  a 
to  the  courts,  the  case  coming  iSnally  power  of  that  kind  might  be  given,  but 
before  the  privy  council,  and  it  was  not  by  the  limitation  supposed,  which 
adjudged  that  the  vendor  was  entitled  plainly  relates  to  one  and  the  same 
to  exercise  his  voting  power  as  a  share-  stock.  Whether  the  least  or  the  great- 
holder  in  the  general  meeting  to  ratify  est,  or  any  intermediate  sum  be  em- 
the  action  of  the  directors'  meeting ;  ployed  in  it,  the  trust  is  the  same,  and 
that  his  doing  so  could  not  be  deemed  for  the  use  and  benefit  of  the  same  per- 
oppressive  by  reason  of  his  individually  sons.  A  share  in  the  stock  or  trust, 
possessing  a  majority  of  the  votes  ac-  when  only  the  least  sum  has  been  paid 
miired  in  the  manner  authorized  by  in,  is  a  share  in  the  power  of  increasing 
the  constitution  of  the  company.  it,  when  the  trustee  determines,  or 
1.  Davis  V,  U.  S.,  etc.,  Co.  (Md.  rather  when  the  cestuis  que  trustent 
l^3)f  25  Atl.  Rep.  982.  agree  upon  employing  a  greater  sum, 
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right  is  generally  absolute,  and  a  bonus  cannot  be  exacted  as  a 

condition  of  its  exercise,*  but  it  may  be  curtailed  by  charter  pro- 
visions*, and  limited  as  to  the  time  within  which  it  is  to  be  exer- 
cised  ;  •  and  it  belongs  only  to  actual  stockholders,*  and  does  not 
apply  to  reissues.*  Where  the  new  stock  simply-  complements 
the  authorized  capital,  it  is  held  that  old  stockholders  have  no 

priority  in  its  distribution  over  those  who  own  no  shares.®  The 
right  to  share  in  the  increase  may  be  enforced  in  equity,  and  an 

within  the  limits  provided  in  the  pur-  authorize  an  allotment  of  the  land  to 
poses  of  the  trust."  This  doctrine  has  them.  Brown  v,  Florida,  etc.,  R.  Co., 
been  affirmed  in  Eidman  v.  Bowman,  19  Fla.472;  16  Am.  &  Eng.  R.  Cas.  463. 
58  III.  444;  II  Am.  Rep.  90;  Peabody  1.  Cunningham*8  Appeal,  108  Pa.  St. 
V.  Flint,  6  Allen  (Mass.)  52;  Atkins  v,  546;  Dawson  v.  North  American  Ins. 
Albree,  12  Allen  (Mass.)  359;  Mason  Co.,  «?  Ry.  &  Corp.  Law  J.  154. 
V.  Davol  Mills,  132  Mass.  76;  Jones  v,  2.  In  Ohio  Ins.  Co.  t;.  Nunnemacher, 
Morrison,  31  Minn.  140;  i  Am.  &  Eng.  15  Ind.  294,  the  charter  provided  that 
Corp.  Cas.  313;  Humboldt  Driving  the  directors  "shall  have  power  to  in- 
Park  Assoc,  v.  Stevens.  34  Neb.  528;  crease  the  stock  .  .  .  on  such  terms 
Miller  v.  Illinois  Cent.  R.  Co.,  24  Barb,  and  conditions,  and  in  such  manner  as 
(N.  Y.)  312;  Jones  v.  Terre  Haute,  to  them  shall  seem  best."  And  the 
etc.,  R.  Co.,  57  N.  Y.  196 ;  Taylor  v.  court  held  that  this  provision  was  suf- 
Miami  Exporting  Co.,  ^  Ohio  162 ;  22  ficent  to  remove  a  stockholder's  prior 
Am.  Dec.  785;  State  r.  Franklin  Bank,  right  to  the  increase,  saying:  "Now, 
10  Ohio  91 ;  Bank  of  Montgomery  v.  this  provision  of  the  charter  is  utterly 
Reese,  26  Pa.  St.  143;  Wilson  x\  Bank  inconsistent  with  the  proposition  that 
of  Montgomery  County,  29  Pa.  St.  537 ;  the  existing  stockholders  had  the  ex- 
Reese  V.  Bank  of  Montgomery  Co.,  elusive  right  to  take  the  increased  stock, 
31  Pa.  St.  78;  72  Am.  Dec.  726 ;  Curry  in  amounts  proportionate  to  the  quan- 
V,  Scott,  54  Pa.  St.  270 ;  Biddle's  Ap-  tities  they  then  held  of  the  original 
peal,  99  Pa.  St.  278 ;  Dousman  v.  Wis-  stock.  How  could  the  directors  of  the 
consin,  etc.,  Min.  Co.,  40  WMs.  418.  In  company,  on  the  one  hand,  possess  the 
the  recent  case  of  Humboldt  Driving  power  to  increase  the  stock  in  such 
Park  Assoc,  v,  Stevens,  34  Neb.  528,  manner  as  to  them  seemed  best,  and  at 
the  court  gave  the  following  reason  for  the  same  time,  the  stockholders,  on  the 
the  rule  :  "A  number  of  persons  rely-  other  hand,  possess  the  power  to  com- 
ing upon  the  integrity  of  each  other  pel  an  increase  of  it  in  but  one  single 
might  be  willing  to  become  members  manner:  viz.,  by  giving  it  to  them?" 
of  a  corporation,  while  they  would  not  8.  Hart  v.  St.  Charles,  etc.,  R.  Co., 
become  such  members  if  the  stockhold-  30  La.  Ann.  758;  Sewall  v.  Eastern  R. 
ers  were  unknown.  This  is  particu-  Co.,  9  Cush.  (Mass.)  5.  The  right 
larly  applicable  in  case  of  small  corpo-  must  be  exercised  with  reasonable 
rations,  like  that  of  a  driving  park."  promptness.     Terry  v.  Eagle  Lock  Co., 

A  vendor  under  an  option  to  deliver  47  Conn.  141. 

within  a  year,  though  a  quasi  trustee  4.  Thus,  a  mere  executory  purchas- 

for  the  purchaser,  is  not  bound  to  ad-  er  does  not  possess  the  right  to  share 

vance  his  own  money  to  preserve  the  in  the  increase;  Miller  v.  Illinois  Cent, 

purchaser's  right  to  the  shares  issued  R.  Co.,  24  Barb.  (N.  Y.)3i2;  nor  is  the 

by  the  corporation.     And  if  the  pur-  holder  of  notes  convertible  into  shares 

chaser  makes  distinct  demands,  one  for  at  a  certain  date  entitled  to  share  in  an 

the  stock  with  accrued  dividends,  and  independent  increase   of  stock    made 

one  for  the  new  shares,  he  may  recover  prior  to  that  date.     Pratt  xk  American 

on  the  former,  though  not  entitled   to  Bell  Telephone  Co.,  141  Mass.  225;  la 

the  latter.   Currie  i;.White,45N.Y.822.  Am.  &  Eng.  Corp.  Cas.  no;  55  Am. 

A  grant  of  land  by  the  state  of  Flor-  Rep.  465. 

ida  to  a  corporation  having  power  to  6.  State  v.  Smith,  48  Vt.  266;  Har- 

make  contracts  to  accomplish  corporate  tridge  v,  Rockwell,  R.  M.  Charlt.  (Ga.) 

purposes,  is  not  a  grant  to  the  original  260. 

incorporators    in    the     proportion     in  6.  Curry  v.  Scott,  54    Pa.    St.  270, 

which  they  have  subscribed,  nor  does  it  where  the  court  says,  in  distinguishing 
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action  at  law  for  damages  will  also  lie.^  The  measure  of  damages 
is  the  highest  market  price  which  the  stock  afterwards  attains, 
although  pending  the  suit  the  corporation  becomes  insolvent.* 
But  the  plaintiff  must  prove  a  demand  and  offer  to  subscribe.^ 
The  liability  of  the  corporation  is  several  only,  and  each  member 
must  sue  in  his  own  right.* 
6.  Bight  to  Dividends. — See  Dividends,  vol.  5,  p.  725. 

6.  Right  to  Inspect  Corporate  Books  — See  Production  of  Doc- 
uments, vol.  19,  p.  227. 

7.  Bight  of  Action. — For  actions  by  stockholders,  see  CORPORA- 
TIONS, vol.  4,  p.  280;  actions  against  officers,  see  Officers 
(Private  Corporations),  vol.  17,  p.  172 ;  actions  to  compel  issue 
of  certificate,  see  Stock,  vol.  23,  p.  582.     See  also  Ultra  Vires. 

8.  Bights  Upon  Diwolution. — See  Corporations,  vol.  4,  p.  306. 

IV.  LiABiLiTT — 1.  Nature  and  Extent—^.  Equitable  or  Sub- 
scription Liability— (i)  Ihe  -' J  rust-Fund  Doctrine*' — (»)  in 
General. — The  liability  of  members  of  a  corporation  is  founded  on 
statute.*  But  in  the  modern  stock  corporation,  where  member- 
ship is  usually  acquired  by  entering  into  the  contract  of  subscrip- 
tion, each  member  may  be  said  to  assume  the  obligation  to  pay 

the    case    from    prior    adj'idtcations:  v,  Reading  Iron    Works,    137   Pa.    St, 

"The  cases  upon  which  the  plaintiff  re-  282.     But  see  Sewall  t\  Eastern  R.Co., 

lies  are  inapplicable  to  the  case  now  in  9  Gush.  (Mass.)  5. 

hand.     In   Gray   v,  Portland   Bank,  3  2.  Reading    Trust  Co.   i\    Reading 

Mass.  364;  3  Am.  Dec.  156,  it  was  held  Iron  Works,  137  Pa.  St.  282. 

that  when  a  banking  company' had  been  3.  Wilson  xk  Bank   of  Montgomery 

incorporated   with  a    capital   not   less  County.  29  Pa.  St.  537. 

than   one   sum,  and   not  greater   than  4.  Dousman  v.  Wisconsin,  etc.,  Min. 

another,  and  had  commenced  business  Co..  40  Wis.  418. 

with  the  smaller  capital,  and  afterwards  6.  In  Gray  zk  CofBn,  9  Cush.  (Mass.) 
voted  to  increase  to  the  largest,  those  199,  Shaw,  C.  J.,  said:  '*  To  create  any 
who  held  the  stock  in  the  capital  first  individual  liability  of  members  for  the 
raised  had  a  prior  right  to  subscribe  to  debt  of  a  corporation,  a  body  politic, 
the  new  stock.  The  case  was  really  created  by  law,  and  regarded  as  a  legal 
decided  by  two  judges  of  a  court  con-  being,  distinct  from  that  of  all  the  mem- 
sisting  of  five;  but  assuming  its  ruling  to  bers  composing  it,  and  capable  of  con- 
be  sound  law,  it  is  unlike  the  case  we  tracting  and  being  contracted  with  as  a 
have.  Here  is  no  increase  of  capital,  person,  is  a  wide  departure  from  estab- 
but  a  filling  up  of  one  both  authorized  lished  rules  of  law,  founded  in  consid- 
and  required.  This  is  a  substantial  eration  of  public  policy,  and  depending 
difference.  So  the  case  of  Reese  f.  solely  upon  provisions  of  positive  law. 
Bank  of  Montgomery'  County,  31  Pa.  It  is,  therefore,  to  be  construed  strictly, 
St.  78 ;  72  Am.  Dec.  726,  decides  nothing  and  not  extended  beyond  the  limits  to 
more  than  that  untaken  stock  is  held  by  which  it  is  plainly  carried  by  such  pro- 
the  corporation  in  trust  for  the  corpora-  visions  of  statute.''  See  also  i  Lindley 
tors,  and  must  be  disposed  of  for  the  on  Partnership,  p.  13X.  Shaw  v.  Boy- 
benefit  of  all ;  that  it  cannot  be  disposed  Ian,  16  Ind.  384 ;  Andover  Free  Schools 
of  unequally  to  the  corporators,  and  f.  Flint.  13  Met.  (Mass.)  539;  Coffin  v. 
that  if  so  disposed  of,  each  corporator  Rich,  45  Me.  511;  71  Am.  Dec.  559; 
injured  may  have  his  action  against  French  i\  Teschemaker,  24  Cal.  540; 
the  corporation.  Neither  of  these  cases  Norton  v,  Hodges,  100  Mass.  241;  Oli- 
decides  that  a  stockholder  has  any  ver  v.  Liverpool,  etc.,  Ins.  Co.,  100 
greater  right  than  a  stranger  to  sub-  Mass.  531;  Mj'ers  r.  Irwin,  2  S.  <&  R. 
scribe  to  original  stock  untaken.''  (Pa.)  371;  Harger  v.  McCullough,  2 
1.  Dousman  v.  Wisconsin,  etc.,  Min.  Den,(N.Y.)  119;  Thomas  r.  Dakin,  22 
Co.,  40  Wis.  418;    Reading  Trust  Co.  Wend.  (N.  Y.)  95;  Smith  v.  Hucka- 
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to  the  company  the  full  amount  named  in  his  contract ;  ^  u  ^.,  he 
agrees  to  pay  the  corporation  only,  and  the  satisfaction  of  its 
claims,  in  any  manner  acceptable  to  it,  discharges  him  from  further 
liability.*  But  the  American  courts  of  equity  have  evolved  the 
doctrine  that  by  the  act  of  subscription  one  becomes  liable  for 
the  full  amount  thereof  to  corporate  creditors  as  well  as  to  the 
corporation  ;  that  all  who  deal  with  the  latter  have  a  right  to  rely 
upon  the  total  amount  subscribed  as  a  security  for  their  claims — 
in  a  word,  and  in  the  language  of  the  courts  themselves,  that 
unpaid  subscriptions  are  a  **  trust  fund  "  for  the  payment  of  cred- 
itors.*    While  in  its  origin  this  doctrine  is  distinctively  Ameri- 

be«,   53  Ala.   193;   Slee  v.  Bloom,   19  there    of    banking    corporations,    the 

Johns.  (N.  Y.)  456;  10  Am.  Dec.  273.  principle  announced  was  doubtless  in- 

1.  Smith  7>.  Iluckabee,  53  Ala.  191;  tended  by  him,  and  certainly  has  be- 
Jones  T'.  Jarman,  34  Ark.  323;  French  come,  a  general  one.  It  is  stated  thus: 
T^.  Teschemaker,  24  Cal.  510;  Green  v.  *'  The  capital  stock  of  banks  is  to  be 
Beckman,  59  Cal.  545 ;  Ward  r.  Gris-  deemed  a  pledge  or  trust  fund  for  the 
woldville  Mfg.  Co.,  16  Conn.  593;  Shaw  payment  of  the  debts  contracted  by  the 
V.  Boylan,  16  Ind,  384;  Hampson  v.  bank.  The  public,  as  well  as  the  legis- 
Weare,  4  Iowa  413;  66  Am.  Dec.  116;  lature,  have  always  supposed  this  to  be 
Adams  v.  Wiscasset  Bank,  i  Me.  361;  a  fund  appropriated  for  such  purpose. 
10  Am.  Dec.  88;  Vose  v.  Grant,  15  The  individual  stockholders  are  not 
Mass.  505 ;  Spear  v.  Grant.  16  Mass.  9;  liable  for  the  debts  of  the  bank  in  their 
Andover  Free  Schools  r,  F'lint,  13  Met.  private  capacities.  The  charter  relieves 
(Mass.)  539;  Gray  t'.  Coffin,  9  Cush.  them  from  personal  responsibility,  and 
(Mass.)  192;  Erickson  r.  Nesmith,  4  substitutes  the  capital  stock  in  its  stead. 
Allen  (Mass.)  433;  Essex  Co.  v.  Law-  Credit  is  universally  given  to  this  fund 
rence  Mach.  Shop,  10  Allen  (Mass.)  by  the  public  as  the  only  means  of  re- 
3:^2;  Norton  v.  Hodges,  100  Mass.  241;  payment.  During  the  existence  of  the 
Salt  Lake  City  Nat.  Bank  t*.  Hendrick-  corporation,  it  is  the  sole  property  of 
son,40  N.  J.  L.  52;  Freeland  f.  McCul-  the  corporation,  and  can  be  applied 
lough,  I  Den.  (N.  Y.)  414;  43  Am.  only  according  to  its  charter,  that  is,  as 
Dec.  6S 5;  Seymour  r.  Sturgess,  26  N.  a  fund  for  the  payment  of  its  debts, 
Y.  134;  Atwood  r.  Rhode  Island  Agr.  upon  the  security  of  which  it  may  dis- 
Bank,  1  R.  I.  376;  Woods  v.  Wicks,  7  count  and  circulate  notes.  Wliy,  other- 
Lea  (Tcnn.)  40;  South  Carolina  Mfg.  wise,  is  any  capital  stock  required  by 
Co.  r.  Bank  of  South  Carolina,  6  Rich,  our  charters.^  If  the  stock  may,  the 
Eq.  (S.  Car.)  227;  Bird  t'. Calvert,  22  S.  next  day  after  it  is  paid  in,  be  with- 
Car.  292  ;  Nimick  r.  Mingo  Iron  Works  drawn  by  the  stockholders  without 
Co.,  25  W.  Va.  184;  Walker  v.  Lewis,  payment  of  the  debts  of  the  corpora- 
49  Tex.  123;  Dauchy  v.  Brown,  24  Vt.  tion,  why  is  its  amount  so  studiously 
197;  Terry  r.  Little,  loi  U,  S.  216;  U.  provided  for,  and  Its  payment  by  the 
S.  V.  Knox,  102  U,  S.  422;  Knower  z\  stockholders  so  diligently  required  } 
Haines,  31  Fed.  Rep.  513.  See  also  To  me,  this  point  appears  so  plain, 
Reinhold  v.  Ludeling,  29  La.  Ann.  552;  upon  principles  of  law,  as  well  as  com- 
Schricker  7'.  Ridings,6c;  Mo.  208;  Mat-  mon  sense,  that  I  cannot  be  brought 
thewes  v.  Stanford,  17  (ja.  543.  into  2iV\y  doubt  that  the  charters  of  our 

2.  Morawetz,  Corporations,  §  818;  banks  make  the  capital  stock  a  trust 
Cooper  T'.  Frederick,  9  Ala.  739;  Jones  fund  for  the  payment  of  all  the  debts  of 
x;.  Jarman,  34  Ark.  3:3;  Spear  T'.  Grant,  the  corporation.  The  billholders  and 
16  Mass.  9;  Brown  v.  Fisk,  23  Fed.  other  creditors  have  the  first  claim 
Rep.  228;  Patterson  r.  Lynde,  106  U.  upon  it,  and  the  stockholders  have  no 
S.  519;  112  111.  204;  10  Am.  &  Eng.  rights  until  all  the  other  creditors  are 
Corp.  Cas.  195.  satisfied." 

8.  ETOlntlon  of  the  Tnut-Fund  Doc-  In  Sawyer  zk  Hoag,  17  Wall.  (U.  S.) 

trine. — This  doctrine  appears   to  date  610,  it  was  said :  "  The  debt  which  the 

from  1824,  when  it  was  formulated  by  appellant  owed  for  his  stock  was  a  trust 

Judge   Story  in   Wood  z\   Dummer,  3  fund  devoted  to  the  payment  of  all  the 

Mason  (U.  S.)  308.     While  he  speaks  creditors  of  the  company.    As  soon  as 
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can,  and  does  not  obtain  in  England}  yet  by  statute,  a  linoited 

the  company  became  insolvent,  and  this  Corp.  Cas.  432  ;  Osgood  v.  King,  42 
fact  became  known  to  the  appellant,  the  Iowa  478 ;  Robertson  v,  Conrey,  5  La. 
right  of  set-off  for  an  ordinar}-  debt  to  Ann.  297  ;  Rider  v.  Morrison,  54  Md. 
its  full  amount  ceased.  It  became  a  429  ;  Appleton  i'.  Turn  bull,  84  Me.  72; 
fund  belonging  equally  in  equity'  to  all  Farnsworth  v,  Robbins,  36  Minn.  369; 
the  creditors,  and  could  not  be  appro-  Payne  t'.  Bullard,  23  Miss.  88  ;  55  Am. 
priated  by  the  debtor  to  the  exclusive  Dec.  74 ;  Haskell  v.  Sells,  14  Mo.  App. 
pa^'ment  of  his  own  claim."  And  in  91  ;  National  Trust  Co.  v.  Miller,  33  N. 
Handley  v,  Stutz,  139  U.  S.  427,  Brown,  J.  Eq.  155  ;  Wetherbeer.  Baker,  35  N.J. 
J„  observed  :  "Ever  since  the  case  of  Eq.  501  ;  Slee  v.  Bloom,  19  Johns.  (N. 
Sawyer  v.  Hoag,  17  Wall.  (U.  S.)  731,  Y.)  456;  10  Am.  Dec.  273;  Briggs  7^ 
it  has  been  the  settled  doctrine  of  this  Penniman,  8  Cow.  (N.  Y.)  387 ;  18  Am. 
court  that  the  capital  stock  of  an  in-  Dec.  454  ;  Mann  r.  Pentz,  3  N.  Y.  415  ; 
solvent  corporation  is  a  trust  fund  for  Dayton  v.  Borst,  31  N.  Y.  435;  Bart- 
the  payment  of  its  debts;  that  the  law  lett  v.  Drew,  57  N.  Y.  587  ;  Nathan  v, 
implies  a  promise  by  the  original  sub-  Whitlock,  3  Edw.  Ch.  (N.  Y.)  215; 
scribers  of  stock  who  did  not  pay  for  it  Hastings  v.  Drew,  76  N.  Y.  9  ;  Gilmore 
In  money  or  other  property  to  pay  for  v.  Bank  of  Cincinnati,  8  Ohio  62  ;  Bank 
the  same  when  called  upon  by  credit-  of  Virginia  t-.  Adams,  i  Pars.  Sel.  Cas. 
ors;  and  that  a  contract  between  them-  (Pa.)  534  ;  Lane's  Appeal,  lo^  Pa.  St. 
selves  and  the  corporation,  that  the  49  ;  51  Am.  Rep.  166;  Ohio  L.  Ins.,  etc., 
stock  shall  be  treated  as  fully  paid  and  Co.  r*.  Merchants'  Ins.  &  T.  Co.,  11 
non-assessable,  or  otherwise  limiting  Humph.  (Tenn.)  i ;  53  Am.  Dec.  742 ; 
their  liability  therefor,  is  void  as  against  Adler  r>.  Milwaukee  BHck  Mfg.  Co.,  13 
creditors.  The  decisions  of  this  court  Wis.  60;  Fowler  v.  Robinson,  31  Me. 
upon  this  subject  have  been  frequent  189;  Ward  v.  Griswoldville  Mfg.  Co., 
and  uniform,  and  no  relaxation  of  the  16  Conn.  598.  See  also  Melvin  v.  La- 
general  principle  has  been  admitted,  mar  Ins.  Co.,  80  111.  446;  22  Am.  Rep. 
Upton  T.  Tribilock,  91  U.S.  45;  Sanger  199;  Van  Cott  v.  Van  Brunt,  2  Abb. 
V.  Upton,  91  U.  S.  56;  Webster  v.  Up-  N.  Cas.  (N.  Y.)  283;  State  Sav.  Assoc, 
ton,  91  U.  S.  65;  Chubb  r.  Upton,  95  v,  Kellopg,  63  Mo.  540;  In  re  Bach- 
U.  S.  665  ;  Pullman  v.  Upton,  96  U.  S.  man,  12  Nat.  Bankr.  Reg.  223  ;  Tucker- 
28;  Morgan  County  v.  Allen,  103  U.  man  xk  Brown,  33  N.  Y.  297  ;  88  Am. 
498;  Hawkins  v,  Glenn,  131  U.  S.  Dec.  386;  Ogilvie  v.  Knox  Ins.  Co.,  22 
19;  26  Am.  &  Eng.  Corp.  Cas.  318;  How.  (U.  S.)  380;  Osgood  v,  Laytin,  3 
"raham  x\  La  Crosse,  etc.,  R.  Co.,  102  Keyes  (N.  Y.)  521  ;  Union  Mut.  L.  Ins. 
U.  S.  148;  I  Am.  &  Eng.  R.  Cas.  416;  Co.  r.  Frear  Stone  Mfg.  Co.,  97  111. 
Richardson  v.  Green,  130  U.  S.  104."  537  ;  Bassett  v.  St.  Albans  Hotel  Co., 
The  doctrine  has  been  confirmed  by  47  Vt.  3T3  ;  Walker  x\  Lewis,  49  Tex. 
a  long  list  of  American  authorities.  123;  Matthews  r.  Albert,  24  Md.  527; 
In  addition  to  those  cited  above,  see  Norris  v.  Johnson,  34  Md.  485;  Norris 
Wfnans  v.  McKean  R,,  etc.,  Co.,  6  r.  Wrenschall,  34  Md.  492  ;  Booth  v, 
Blatchf.  (U.  S.)  216;  Union  Nat.  Bank  Campbell,  37  Md.  522;  Emmert  v, 
V.  Douglass,  I  McCrary  (U.  S.)  86;  Smith,  40  Md.  123;  Cochran  ?'.  Ocean 
Holmes  r.  Sherwood,  3  McCrary  (U.  Dry  Dock  Co.,  30  La.  Ann.  1365; 
S.)  405  ;  16  Fed.  Rep.  725  ;  Marsh  x\  Ryan  t-.  Leavenworth,  etc.,  R.  Co.,  21 
Burroughs,    i    Woods    (U.   S.)    463 ;  Kan.  365. 

Chicago,   etc.,   R.   Co.   r.    Howard,   7  Where  the   corporation   is  insolvent 

Wall.  (U.  S.)  392  ;  Scammon  r.  Kim-  and  has  been  placed  in  the  hands  of  a 

ball,  92  U.  S.  362 ;  Hatch  v,  Dana,  loi  receiver,  a  statute  authorizing  a  judg- 

U.  S.  205  ;  Allen  v.  Montgomery  R.  ment  creditor  to  have  execution  against 

Co.,  II  Ala.  437  ;  Goodwin  r*.  McGehee,  the  stockholders  does  not  applv.    Sho- 

15   Ala.  232  ;    Smith  x\  Huckabee,  53  waiter  t».  Laredo  Imp.  Co.,  83  iTex.  162. 

Ala.  191  ;    Glenn   r.  Semple,  80   Ala.  In   the  absence  of  fraud  the   stock- 

159  ;  60  Am.  Rep.  92  ;  Jones  T>.  Arkan-  holders    cannot    be   held   liable    upon 

tas,   etc.,   Co.,   38  Ark.  17  ;  Baines  f .  original  shares  not  disposed  of  by  the 

Babcock,  95  Cal.  981 ;  Crandall  v,  Lin-  company,  and  to  which  they  did   not 

coin,  52   Conn.  73;  52   Am.  Rep.  560 ;  subscribe.     Sweney  v.  Talcott  (Iowa, 

Hightower   v,  Thornton,  8  Ga.  486;  1892),  52  N.  W.  Rep.  106. 

Clapp  V,  Peterson,  104  111.  26;  Coffin  v.  1.  "  1  have  not  found  a  similar  state- 

Ransdell,  no  Ind.  417;  16  Am.  &  Eng.  ment  of  doctrine  in  any  English  books 
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application  of  similar  principles  is  there  allowed.*  The  more  re- 
cent  applications  of  the  doctrine  have  been  subjected  to  consid- 
erable criticism  in  this  country  * 

(b)  AppUcattoni  of  the  Doetrine — (i)  Stock  Issued  for  an  Overvalued 
Consideration.— It  is  elsewhere  stated  that  payment  for  stock 
may  be  made  in  property  or  services.'  But  suppose  that  these 
are  accepted  at  an  overvaluation  ;  under  the  trust  fund  doctrine, 
can  corporate  creditors  compel  such  stockholders  to  make  good 
the  difference  between  the  actual  and  accepted  value  of  their 
payments  ?  The  decisions  are  not  harmonious  on  this  point,  and 
may  be  divided  into  three  groups :  First,  those  which  hold  that 
in  the  absence  of  an  affirmative  showing  of  fraud  aliunde,  mere 
overvaluation  will  not  render  the  stockholder  liable  for  the  differ- 
ence ;  *  Second,  those  holding  that  overvaluation  itself,  especially 

of    reports."      Thompson,   Liability  of  speaks  of  the  phrase  as  ^* misleading,  if 

Stockholders,    §    lo,    n.    2.     See   also  not  inaccurate." 

Beach  Priv.  Corp.,  §  123.  8.  See  supra^  this   title,   CoHsiderO' 

1.  "  Now,   what    are    the    rights    of  tion  and  Payment, 

creditors  ?    To  make  every  present  and  4.  Cases   Holding    that   There  Is  No 

past  member  of  the  company  liable  to  Liability     for    Mere    Overvaluatlon. — 

the  debts  and  liabilities  of  the  company,  Schenck   v.  Andrews,  57   N.  Y.  147; 

and  the  expenses  of  winding  up  subject  Lake   Superior  Iron  Co.  v.  Drexel,  90 

to  limitations  in  the  3Sth  section  of  the  N.  Y.  94. 

Companies  Act,  1862.  The  rights  of  Van  Cott  i*.  Van  Brunt,  83  N.  Y. 
the  creditors  are  only  against  members,  535,  was  an  action  bj-  a  receiver  of  a 
or  persons  who  have  been  members,  railroad  company,  against  V,  the  presi- 
within  twelve  months;  and  who  are  dent,  and  a  director  thereof,  who  had  en- 
members  depends  on  the  memorandum,  tered  into  a  contract  in  behalf  of  the  com- 
the  articles  and  the  general  law."  Cot-  pany,  with  one  C,  to  build  and  equip  a 
ton,  L  J.,  in  Re  Dronfield  Silkstone  portion  of  the  road,  and  to  receive 
Coal  Co.,  17  Ch.  Div.  93.  And  in  the  therefor  a  certain  amount  of  stock  and 
same  case  James,  L.  J.,  observed :  ''  I  bonds.  C  immediately  assigned  the 
am  of  opinion  that  the  creditor  qua  contract  to  V,  who  performed  it  at  a  cost 
creditor  has  no  right  except  according  to  himself  of  less  than  the  par  value  of 
to  the  statute,  and  within  the  limits  pre-  the  stock  and  bonds  received,  but  more 
scribed  by  the  statute.  He  has  a  right  than  their  actual  value.  The  court, 
to  proceed  against  every  present  mem-  without  deciding  the  question  whether, 
ber,  and  against  every  past  member  who  had  ihe  defendant  realized  a  profit  be- 
was  a  member  within  twelve  months  be-  yond  the  amount  actually  expended  in 
fore  the  commencement  of  the  winding  construction,  all  benefits  would  inure 
up.  That  is  the  extent  of  his  right,  to  the  company,  held  as  follows  :  "  In 
Creditors  know,  or  have  the  means  of  view  of  the  facts  presented,  no  suffi- 
knowing,  who  are  the  shareholders  in  cient  reason  appears  why  the  stock  held 
a  company,  and  the  limit  of  twelve  by  V  and  not  subscribed  for  b^'  him 
months  was  fixed  because  a  creditor  should  not  be  treated  and  regarded  as 
may  be  presumed  to  go  on  trusting  a  full  paid-up  stock.  It  was  evidently 
company  on  the  faith  of  the  persons  intended  by  the  parties  that  it  should, 
who  were  shareholders  when  his  debt  and  such  was  manifestly  the  agreement 
was  contracted,  until  he  has  means  of  by  which  the  stock  was  transferred  in 
knowing  that  a  change  of  shareholders  payment  of  the  building  of  a  portion  of 
has  taken  place."  the  road.     If  the  rule   be  once   estab- 

2.  The  caseof  Handley  V.  Stutz,  139  lished  that  no  agreement  can  be  made 
U.  S.  417,  affords  the  text  for  a  criticism  to  build  railroads  by  the  transfer  of 
of  the  doctrine  in  an  article  by  R.  C.  stocks  or  bonds  to  the  contractor,  with- 
McMurtrie,  Esq., in  25  Am.  Law.  Rev.  out  rendering  him  liable  for  the  par 
749.  See  also  Hospes  v.  North  West-  value  thereof,  it  would  seriously  inter- 
em.  etc.,  Mfg.  Co.  (Minn.  1892).  36  Am.  fere  with  the  construction  of  enterprises 
&  Eng.  Corp.  Cas.  206,  where  the  court  of  this  description,  and  would  prevent 
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the   building  of  many  railroads.     We  sustained.     Pell's  Case,  L.  R.,  5 Ch.  ii; 

are  unable  to  discover  any  reai^on  why  In  re  Baglan  Hall  Colliery  Co.,  L.  R., 

stock  and  bonds  may  not  be  transferred  5  Ch.  346;    Maynard^s  Case,  L.  R.,  9 

to  a  contractor  to  pay  for  the  building  Ch.  60;  Schroeder*s  Case,  L.  R.,  11  Eq. 

of  a  railroad,  where    the  contract  is  131 ;  Cleland's  Case,  L.  R.,  14  Eq.  387; 

made  in  good  faith  and  with  no  fraudu-  SichelTs  Case,  L.  R.,  3  Ch.  119;  Jones' 

lent    intent,  although    such    stock    or  Case,  L.  R.,  6  Ch.48;  Forbes  &  J udd's 

bonds  should  prove  to  be  worth  even  Case,   L.    R.,   5   Ch.   270 ;  Pritchard's 

more  than  the  amount  allowed  for  the  Case,  L.  R.,  8  Ch.  956;    Ferrao's  Case, 

same.'*  L.  R.,  9  Ch.  355;  Bush's  Case,  L.  R., 

In  Coitr.North  Carolina  Gold  Amal-  9  Ch.  554;  Dent's  Case,  L.  R.,  8  Ch. 

famating  Co.,  119  U.  S.  343;  15  Am.  768;  Carling's  Case,  i   Ch.  Div.   115; 

I  Eng.  Corp.  Cas.  610,  the  plaintiff,  a  Savage  v.  Ball,  17  N.  }.  Eq.  142;  Smith 

judgment  creditor  of  an  insolvent  cor-  v.  North  American   Min.  Co.,  i   Nev. 

poration,  filed  a  bill  in  equity  against  433;  Goodrich  x;.  Reynolds,  31  111. 490; 

the    stockholders,  who    had   paid   for  83    Am.   Dec.   240 ;    Spence   v.   Iowa 

their  shares   in  mining   property,  ac-  Valley,  etc.,  Co.,  36  Iowa  411." 
cepted   at  their  own   estimates.     The        But  in  speaking  of  the  practice  of 

court,  by   Field,  J.,  said  :  "  The  plain-  citing  English  cases  on  this  question, 

tiff  contends,  and  it  is  the   principal  Walker,    J.,   in    Elyton    Land   Co.   v, 

basis  of  his  suit,  that  the  valuation  thus  Birmingham,  etc.,  Co.,  92  Ala.  407  ;  35 

put  upon  the  property  was  illegally  and  Am.   &   Eng.   Corp.   Cas.  597,   says  : 

fraudulently  made  at  an  amount  far  **  The   absence   of    the  recognition   of 

above   its  actual  value,  averring  that  English  cases  of  this  trust  feature  of  a 

the  property  consisted  only  of  a  ma-  subscription  to  stock  re'nders  them  un- 

chine  for  crushing  ores,  the  right  to  use  safe  guides  in  American  courts  when 

a  patent  called  the  Crosby  process,  and  dealing  with  questions  relating  to  the 

the  charter  of  the  proposed  organiza-  liability  of  stockholders  in  reference  to 

tion ;  that  the  articles  had  no  market  the  debts  of  the  corporation." 
or  actual  value,  and  therefore,  that  the        In  Du  Pont  v.  Tilden,  42  Fed.  Rep, 

capital   stock  issued   thereon  was  not  87;  30  Am.  &  Eng.  Corp.  Cas.  129,  it 

fully  paid,  or  paid  to  any  substantial  was  held  that  where  a  corporation   is 

extent,  and   that  the  holders    thereof  authorized  by  its  charter  to  purchase 

were  still  liable  to  the  corporation  and  real   estate   and   pay  for   the  same  in 

its  creditors  for  the  unpaid  subscription,  stock,  the  bona  fide  purchaser  of  stock 

.    .     .     But    the  allegation   of   inten-  which  has  been    issued  in*  payment  of 

tional  and  fraudulent  undervaluation  of  land  to  an  amount  greatly  m  excess  of 

the  property  is  not  sustained  by  the  evi-  the  value  of  the  land,  is  not  liable  to 

dence.    The  patent  and  the  machinery  creditors  of  the  corporation  as  for  un- 

had  been  used   by  the  corporators  in  paid  stock,  when  there  was  no  fraud  in 

their   business,   which   was    continued  the  issue  of  the  stock  and  the  corpora- 

under  the  charter.     They  were  imme-  tion  has  taken   no  steps  to  rescind  the 

diately  serviceable,  and,  therefore,  had  transaction. 

to  the'  company  a  present  value.  The  And  in  Bickley  v.  Schlag,  46  N.  J. 
corporators  may  have  placed  too  high  Eq.  533,  Beasley,  C.  J.,  said:  "  In  view 
an  estimate  upon  the  property,  but  the  of  the  proof  in  the  case  it  was  not  and 
court  below  finds  that  its  valuation  was  could  not  be  disputed  that  the  stock  in 
honestly  and  fairlj'  made."  question,  as  between  these  stockholders 
Phelan  r.  Hazard,  5  Dill.  (U.  S.)  45,  and  the  corporation,  had  been  paid  for 
is  a  case  often  cited  under  this  group,  in  full;  for  they  had  transferred  to  the 
but  the  precise  question  now  under  dis-  company,  in  satisfaction  for  it,  certain 
cussion  was  not  there  involved.  The  steamboats  and  other  property,  each 
following  statement  obiter  and  the  cases  share  so  purchased  being  marked  with 
cited  in  support  of  it,  will  probably  ac-  the  words,  *  issued  for  property  pur- 
count  for  the  frequent  citation  of  Phe-  chased.'  Consequently,  so  long  as  this 
Ian  V.  Hazard,  5  Dill.  (U.  S.)  45,  in  this  contract  of  sale  subsisted,  an  indisputa- 
connection  :  *'The  cases  are  numerous  ble  title  to  the  stock  existed  in  the 
in  which  such  transactions  as  that  stockholders,  and  it  was  also  thereby 
which  was  entered  into  in  this  instance  conclusively  established  that  the^'  were 
between  the  owners  of  the  mining  prop-  in  no  wise  indebted  to  the  company  by 
i*rty  and  the  corporation  which  they  reason  of  their  purchase.  The  inquiry, 
formed  have  come  before  the  courts,  therefore,  in  the  court  below  should 
and,  in  the  absence  of  fraud,  have  been  have   been  whether   the   agreement  in 
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if  gross,  constitutes,  or  at  least  raises  a  strong  presumption  of 
fraud ;  *  Thirdy  those  which  apparently  ignore  the  element  of 
actual  and  technical  fraud,  and  hold  that  purchasers  of  stock 
should  be  credited  only  with  the  true  value  of  that  which  they 
give  in  payment,  and  that  creditors  may  look  to  them  for  the  dif- 
ference between  such  value  and  that  of  the  stock  as  issued,^  ex- 
cept where  such  creditors  are  also  stockholders  and  have  notice 


question  was  fraudulent  or  not;  for,  if  it  is  thus  established  beyond  anj  con- 
the  transaction  was  an  honest  one,  the  troversY  that  it  was  taken  for  double 
difference  in  value  between  the  prop-  its  real' value.  The  articles  taken  were 
tr\y  constituting  the  consideration  of  not  of  a  class  where  the  value  was  not 
the  sale  and  the  stock  had  no  legal  apparent  or  depended  upon  circum- 
signiiicance.  The  charter  of  this  com-  stances,  but  such  as  any  one  familiar 
panj  authorizes  the  corporation  to  ex-  with  that  species  of  property  could  read- 
change  its  capital  stock  for  property,  ily  ascertain  and  estimate.  In  fact  the 
and,  under  that  condition  of  things,  a  trustee  from  whom  they  were  purchased 
court  of  equity  cannot  set  aside  a  trans-  knew  all  about  them,  as  he  had  been 
action  of  that  kind  simply  on  the  the  owner  of  the  property,  and  the 
ground  that  the  bargain  on  the  side  of  valuation  he  placed  upon  them  is  a 
the  corporation  is  a  disadvantageous  conceded  fact.  There  could  be  no 
one.  In  such  affairs  the  company  and  mistake  or  error  of  judgment  in  fixing 
the  purchaser  stand  on  the  common  a  value  upon  this  particular  property 
footing  of  buyer  and  seller."  See  also,  by  its  owner,  and  under  the  circum- 
as  further  illustrating  this  doctrine,  stances  it  is  manifest  that  there  was  a 
Davis  V.  Montgomery  Furnace,  etc.,  plain  case  of  gross  overvaluation  with 
Co.  (Ala.  1S90),  8  So.  Rep.  496;  Peck  full  knowledge  of  the  facts.  Such  a 
t;.  Coalfield  Coal  Co.,  11  111.  App.  88;  transaction  was  fraudulent  in  law,  on 
Coffin  t'.  Ransdell,  no  Ind.  417;  16  its  face."  See  also  Blake  r^.  Griswold, 
Am.  &  Eng.  Corp.  C as.  433;  Medler  v.  103  N.  Y.  429;  Northwestern  Mut.  L. 
Albuquerque  Hotel,  etc.,  Co.  (N.  Mex.  Ins.  Co.  v.  Cotton  Exch.,  etc.,  Co.,  46 
1893),  28  Pac.   Rep.  5Si;  Whitehill  r.  Fed.  Rep.  22. 

Jacobs,  75    Wis.   476;    Bank  of    Fort  9.  8tockhold«n  Oredltod   Only    With 

Madison  v.  Alden,  129  U.  S.  372;    36  Actual  Value. — Joseph  v.   Davis  (Ala. 

Am.-  &   Eng.    Corp.   Cas.   71 ;    Holly  1892),  10  So.  Rep.  830;    Fitzpatrick  r. 

Mfg.  Co.  r.   New  Chester  Water  Co.,  Dispatch  Publishing  Co.,  83  Ala.  604;  19 

48  Fed.   Rep.  879.     Compare  Brant  v.  Am.  &  Eng.  Corp.  Cas.  423 ;  Williams 

Ehlen,  59  Md.  i;  Carr  v.  LeFevre,  27  v.  Evans,  87  Ala.  725;  Peoria,  etc.,  R. 

Pa.  St.  413.  Co.  t'.  Thompson,  103  111.  187;  7  Am. 

1.  Oyervalnation  as  a  Badge  of  Fraad.  &   Eng.  Corp.   Cas.   loi ;   Osgood    v. 

— Douglass  V.  Ireland,  73   N.  Y.  104;  King,  42   Iowa  478;  Jackson  v,  Traer, 

Boy n ton  xk  Hatch,  47  N.  Y.  233.  64  Iowa  469;  52  Am.  Rep.  449;  Chis- 

In    Boynton   r.    Andrews,  63  N.  Y.  holm  v,  Forney,  65  Iowa  333;  Halde- 

96,  it  was  said:   "It  cannot  be  ques-  man  v,  Ainslie,  82  Ky.  395;  Libby  v. 

tioned  that  where  property,  the  value  of  Tobey,  83  Me.   397;  31  Am.   &    Eng. 

which   is  well  known  and  understood,  Corp.  Cas.   536;    McAvity  v.  Lincoln 

or  capable  of  being  easily  ascertained.  Pulp,  etc.,  Co.,  82  Me.  504;  Wetherbee 

k  taken  at  a  most  exorbitant  estimate,  7*.  Baker,  35  N.  J.  Eq.  501 ;  Gamble  v. 

itr  beyond  any  intrinsic  and  real  value,  Queens  County  Water  Co.,  123  N.  Y. 

it  raises  a  strong  presumption  that  the  91 ;  31  Am.   &   Eng.  Corp.   Cas.   313; 

valuation  is  not  in  good  faith  and  was  Clayton  7;.  Ore  Knob  Copper  Co.   (N. 

made  for  a  fraudulent  purpose.     This  Car.  1891),  14  S.   E.  Rep.  36;  National 

presumption  will  be  conclusive   unless  Tube  Works  Co.  7'.  Gilfillan,  134  N.  Y. 

it   is  rebutted  by  evidence  which  fully  302;  Bailey  r.  Pittsburgh,  etc..  Coal  Co., 

explains   the   apparent   bad    faith.     In  69  Pa.  St.  334;  Gogebic  Investment  Co. 

the  case  at  bar  the  whole  amount  of  v.  Iron  Chief  Min.   Co.,  78  Wis.  427; 

capital  for  which  the  stock  was  issued  3^  Am.  St.  Rep.  41 7;  Thorold  v.  Neelon, 

was  $xoo,ooo.     It  is  proved  by  the  trus-  18  Ont.  App.  Rep.  658 ;  Memphis,  etc., 

tee  from  whom  it  was  purchased  that  Co.  v.  Dow,  120  U.  S.  287. 

It  was  worth  not  to  exceed  $50,000,  and  In  Shickle  v.  Watts,  94  Mo.  410,  the 
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of  the  agreement  to  issue  the  shares  for  less  than  face  value.^ 
Many  decisions  of  the  third  group  were  rendered  under  statutes 
which  prohibit  the  issue  of  stock  for  property,  except  at  its  par 
value.  There  is  a  substantial  agreement  in  all  the  cases  that  where 
fraud  is  actually  shown,  the  stockholders  are  liable.^  In  estimat- 
ing the  value  of  the  property  or  services  given,  a  fair  profit  should 
be  allowed  to  the  purchaser.' 

(2)  Discounting  Shares  and  Releasing  Subscribers. — Under  the 
trust  fund  doctrine,  creditors  may  enforce  the  payment  of  sub- 
scriptions at  par,  even  though  the  corporation  has  agreed  to  ac- 

court  said:  **  Where  an  agreement  is  of  1876,  or  section  1663  of  the  Code  ol 
entered  into  between  a  contractor  and  18S6.  On  the  other  hand,  the  New 
a  corporation,  whereby  the  former  is  Tork^  New  Jersey^  Maryland^  and 
to  perform  work  for  or  furnish  ma-  Pennsylvania  decisions  which  have 
terial  to,  the  latter,  and  take  unpaid  been  cited  show  that  the  courts  in  those 
stock  in  part  or  in  full  payment,  such  states,  in  giving  effect  to  statutory  re* 
contractor,  whether  for  labor  or  ma-  quirements,  certainly  no  more  stringent 
terial,  can  only  charge  therefor  the  rea-  than  ours,  as  to  the  mode  in  which  stock 
sonable  market  value  for  such  labor  subscriptions  shall  be  made  payable,  do 
or  material  thus  given  in  exchange,  not  allow  attempted  payments  in  prop- 
and  all  agreements  by  the  corporation  erty  worth  greatly  less  than  the  amount 
to  pay  more  than  such  reasonable  com-  of  the  stock  issued  therefor  to  fore- 
pensation  will  be  disregarded  and  held  close  the  just  demand  of  corporate 
for  naught  by  the  courts,  where  the  creditors  to  require  that  the  stock  sub- 
rights  of  creditors  intervene ;  and  this  scription  be  made  good  in  money,  or  in 
is  the  case  even  though  no  fraud  be  mpney^s  worth,  as  contemplated  by  the 
proven."  statutes.  Those  courts  recognize  in 
A  strong  authority  under  this  gfr^^P  ^"^^  provisions  safeguards  intended  for 
is  Elyton  Land  Co.  v.  Birmingham  the  protection  of  persons  dealing  with 
Warehouse,  etc.,  Co^  92  Ala.  407;  35  corporations  as  well  as  for  the  corpora- 
Am.  &  Eng.  Corp.  Cas.  597.  It  will  be  tions  themselves  and  the  persons  as- 
found  to  contain  almost  a  complete  sociated  together  therein." 
resum^  of  the  cases  pro  and  con  on  the  But  shares  representing  the  differ- 
question  raised  in  the  text,  and,  in  sum-  ence  between  the  face  value  of  a  certain 
ming  up  its  conclusions,  the  court  says:  issue  and  the  actual  consideration,  are 
"Our  examination  satisfies  us  that  the  not  ''fictitious"  within  the  meaning  of 
weight  of  American  authority  does  not  a  constitutional  inhibition.  Mathis  v. 
support  the  statement  made  by  Mr.  Pridham  (Tex.  App.  1892),  20  S.  W. 
Cook,  in   section  47  of  his  work  on  Rep.  1015. 

Stocks  and  Stockholders,  to  the  effect  1.  Mathis    v,  Pridham    (Tex.    App. 

that  the  attempts  which  have  been  made  1892),  20  S.  W.  Rep.  1015. 

in  cases  where    stock   was  issued  for  2.  Crawford  v.  Rohrer,  59  Md.  599; 

property  taken  at  an  overvaluation,  to  i  Am.  &  Eng.  Corp.  Cas.  81;  and  see 

hold  the    party  receiving  such  stock  generally  cases  cited  in  foot  notes  im- 

liable   for  its  full   par   value,  less   the  mediately  preceding  this, 

actual  value  of  the  property  received  8.  In    Gamble    v.    Queens    Countv 

from  him,  have  been  unsuccessful;  and  Water  Co.,  123  N.  Y.  91;  31   Am.  SL 

that,  if  there  has  been  an  overvaluation,  Eng.  Corp.  Cas.  313,  Peckham,J.,  for 

which  is  shown  to  have  been  fraudulent,  the  court,   observed:   "When   viewing 

then  the  contract  is  to  be  treated  like  the  completed  work,  and  endeavoring  to 

other  fraudulent  contracts,  and  is  to  be  place  some  value  upon  it,  we  are  not  to 

adopted  in  toto  or  rescinded  in  iofo  and  be  confined  to  the  mere  cost  of  mate* 

set  aside.     We  have  found  no  authority  rials,  and   the  value  of  the   labor  con- 

at  all  asserting  the  exemption   of  the  tained  in  and  expended  upon  it.     A  fair 

stockholder  from  such  liability  where  profit  to  the  contractor  is  to  be  included, 

it  appeared  that  the  stock  subscription  and  the  inquiry  should  be  what,  under 

was  governed  by  a  statutory  regulation  all  the  circumstances,  is  the  fair  value 

at  all  similar  to  section  1805  of  the  Code  of  the  property  to  the  company  coo- 
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cept  a  less  amount,^  or  even  where  its  officers  have  falsely  repre- 

sidering  it8  proposed  use  by  it,  and  the  Paid-up  Stock/'  article  by  B.  F.  Rex ; 

general  purpose  for  which  the  company  2  Leg.  Int.  189,  "Personal  Liability  for 

is  organized.    This  seems  to  be  the  rule  Subscriptions." 

derived  from  the  cases  of  Schenck  zk  In  Hawley  v,  Upton,  102  U.  S.  316, 
Andrews,  57  N.  Y.  142;  Boynton  v.  Waite,  C.  J.,  in  delivering  the  opinion 
Andrews,  63  N.  Y.  94;  Lake  Superior  of  the  court,  said:  "It  cannot  be 
Iron  Co.  V.  Drexel,  90  N.  Y.  87,  in  doubted  that  one  who  has  become 
which  suits  were  brought  by  creditors  bound  as  a  subscriber  to  the  capital 
of  the  corporations.*'  T^et'ersht^^  53  stock  of  a  corporation,  must  pay  his 
Hun  (N.  Y.)if)6.  subscription  if  required  to  meet  theob- 
1.  Sagorv  T'.  Dubois,  3  Sandf.  Ch.  ligations  of  the  corporation.  A  certifi- 
(N.  Y.;  466,  is  the  leading  authority  on  cate  in  his  favor  for  the  stock  is  not 
this  point.  In  this  case  the  directors  of  necessary  to  make  him  a  subscriber, 
the  New  York  Banking  Company,  on  All  that  need  be  done,  so  far  as  credit- 
the  same  day  upon  which  it  suspended  ors  are  concerned,  is  that  the  sub- 
business,  passed- a  resolution  that  no  scriber  shall  have  tx)und  himself  to  be- 
more  installments  beyond  the  fiftj'  per  come  a  contributor  to  the  fund  which 
cent,  then  paid,  should  be  required  of  the  stock  of  the  corporation  represents, 
subscribers.  But  the  court  of  chancery  If  such  an  obligation  exists,  the  courts 
held  that  the  receiver  of  the  corporation  can  enforce  the  contribution  when  re- 
could  proceed  in  equity,  irrespective  of  quired.  After  having  bound  himself  to 
the  resolution,  to  compel  the  payment  contribute,  he  cannot  be  discharged 
of  the  balance  due  on  shares.  While  from  the  obligation  he  has  assumed  un- 
the  trust-fund  doctrine  is  not  referred  til  the  contribution  has  actually  been 
to  in  words,  the  opinion  by  the  assist-  made,  or  the  obligation  in  some  lawful 
ant  vice-chancellor  shows  a  substantial  wav  extinguished." 
recognition  thereof.  See  also  in  sup-  fn  Flinn  v,  Bagley,  7  Fed.  Rep.  785, 
port  of  the  doctrine,  Northrop  v.  Bush-  the  defendants  subscribed  and  agreed 
nell,  38  Conn.  498;  Hickling  7*.  Wilson,  to  pay  certain  sums  of  money  towards 
104  111.  54;  Great  Western  Tel.  Co.  v,  the  increased  capital  stock  of  a  corpo- 
Gray,  122  111.  630;  19  Am.  &  Eng.  ration,  with  the  understanding  that 
Corp.  Cas.  26;  Fisher  r.  Seligman,  7  they  were  to  receive  stock  therefor,  at 
Mo.  App.  383;  Eyerman  t'.  Krickhaus,  sixty-six  and  two-thirds  cents  on  the 
7  Mo.  App.  455 ;  Strainka  v.  Allen,  7  dollar.  This  arrangement  was  carried 
Mo.  App.  434;  Union  Mut.  L.  Ins.  out,  and  certificates  for  the  stock  deliv- 
Co.  V.  Frear  Stone  Mfg.  Co.,  97  111.  ered  to  them,  and  it  was  held  that  the 
537  '»  37  A.m.  Rep.  135 ;  Mann  v.  Cooke,  assignee  in  bankruptcy  of  the  corpora- 
20  Conn.  178;  Pickering  T'.  Templeton,  tion  might  still  collect  the  remaining 
2  Mo.  App.  424;  Christensen  r\  Eno,  one-third  of  the  par  value  of  the  stock 
106  N.  Y.  97;  Sanger  v.  Upton,  91  U.  for  the  benefit  of  its  creditors.  And 
S.  56;  Webster  r.  Upton,  91  U.  S.  65;  the  court  observes:  "This  case  is  cer- 
Chubb  V,  Upton,  95  U.  S.  666;  Pull-  tainly  a  hard  one  upon  the  defendants, 
man  v.  Upton,  96  U.  S.  328;  Upton  v.  Finding  the  company  embarrassed  for 
Hansbrough,  3  Biss.  (U.  S.)  417;  Up-  the  want  of  funds,  they  agreed  to  sub- 
ton  V.  Burnham,  3  Biss.  (U.  S.)  431;  scribe  a  certain  sum  and  take  in  pay- 
In  re  Glen  Iron  Works,  17  Fed.  Rep.  ment  stock  at  what  it  was  really  worth. 
324;  Mj'ers  V.  Seeley,  10  Nat.  Bank.  It  is  clear  that  no  fraud  was  intended, 
Reg.  411.  Also  Brant  v.  Ehlen,  59  and  that  they  must  be  held  liable  upon 
Md.  I ;  Crawford  v,  Rohrer,  59  Md.  an  implied  agreement  to  pay  more  for 
^99 ;  I  Am.  &  Eng.  Corp.  Cas.  81 ;  the  benefit  of  the  creditors  than  they 
Kehlor  v.  Lademann,  II  Mo.  App.  550;  had  expressly  agreed  to  pay  for  the 
Pittsburgh,  etc.,  R.  Co.  v.  Stewart,  41  benefit  of  the  corporation.  It'is  a  hard- 
Pa.  St.  54;  Scovill  X'.  Thayer,  105  U.  ship,  however,  from  which  I  see  no  way 
S.  143;  Hatch  V,  Dana,  loi  U.  S.  205;  of  relieving  them  consistent  with  the 
Upton  V.  Tribilcock,  91  U.  S.  45 ;  views  of  the  supreme  court  in  Hawley 
Sturges  V,  Stetson,  i  Biss.  (U.  S.)  246.  v,  Upton,  and  a  decree  must  therefore 
See  also  the  following  periodicals  :  15  be  entered  for  the  complainant." 
Am.  Law  Reg.  N.  S.  638,  note  by  For  statutory  and  constitutional  pro- 
Henry  Budd,  Jr. ;  19  Cent.  Law  Jour,  visions  as  to  issue  of  fictitiously  p.iid 
465, "  Liability  of  Holders  of  Nominally  up  stock,  see  Stock,  vol.  23,  p.  582. 
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sented  the  shares  as  paid  up.*  Nor  can  the  company  release  a 
subscriber  from  liability  to  creditors  by  accepting  a  surrender  and 
effecting  a  cancellation  of  his  stock.*  But  a  creditor  who  has 
become  such,  long  after  the  surrender  of  shares  by  a  subscriber, 
cannot  enforce  payment  against  the  latter,*  and  one  who  con- 
tinues to  deal  with  a  corporation,  knowing  that  it  has  limited  the 
liability  of  its  subscribers  to  make  full  payment  for  stock,  waives 
the  right  to  compel  such  payment.*  It  is  said  moreover,  that 
the  general  rule  above  stated,  will  not  be  applied  so  as  to  work  a 
hardship  on  creditors  whom  it  was  intended  to  protect,*  and  most 

1.  Briggsv.  Cornwell,9  Daly  (N.  Y.)  r.  North  Carolina,  etc.,  Amalgamating 
436.  Co.,  14   Fed.    Rep.  12;  15   Am.  &  Eng. 

2.  Surrender  and  CanceUatlon  as  Corp.  Cas.  610;  Mor.  Corp.,  %  829. 
Bearing  on  Release  of  Liability. —  There  is  no  allegation  in  the  bill  that  the 
Farnsworth  v.  Robbing,  36  Minn.  369;  creditors  represented  bj  complainant 
Chouteau  Ins.  Co.  v.  Flojd,  74  Mo.  did  not  know  and  fully  understand  that 
286;  Gill  V,  Balis,  72  Mo.  424;  Burke  t/.  the  capital  stock  was  paid  up  by  prop- 
Smith,  16  Wall.  (U.  S.)  390;  New  erty  transferred  to  the  corporation,  or 
Albany  7'.  Burke,  11  Wall.  (U.  S.)  96;  that  the  stock  issued  or  sold  by  it  was 
Zirkel  v,  Joliet  Opera  House  Co.,  79  111.  issued  as  full  paid  stock,  and  not  liable 
734.  See  also  Vick  v.  LaRochelle,  57  to  further  assessment.  On  the  con- 
Miss.  602;  Miller's  Appeal,  i  Penny  trary,  the  complainant's  assignors  held 
(Pa.)  120;  and,  generally,  cases  cited  in  shares  of  a  stock,  representing  upon 
preceding  notes.  the  face  of  it  to  be  full  paid,  as  collat- 

S.  Erskine  v.  Peck,  83  Mo.  465,  a/"-  eral  security  for  money  loaned  to  the 
firming  13  Mo.  A  pp.  280.  In  this  corporation.  An  exception  to  the 
case  the  plaintifTs  claim  against  the  principle  that  the  capital  of  a  corpora- 
corporation  arose  about  a  year  after  the  tion  is  a  trust  fund  to  which  creditors 
surrender  in  question,  and  his  judgment  can  resort  for  payment  is  recognized  in 
was  three  years  later  than  the  same  some  states  in  favor  of  mining  corpora- 
event.  See  also  Hollingshead7^  Wood-  tions,  based  upon  the  universal  knowl- 
ward,  35  Hun  (N.  Y.)4io;  Johnson  v.  edge  of  the  custom  of  such  corporations 
Lullman,  15  Mo.  App.  55;  Sanderson  to  have  a  very  large  nominal  capital, 
v.J£.\n^  Ins.  Co.  (Ohio,  1S79),  8  Cent,  and  to  issue  such  capital  to  its  full 
L.  J.  266.  amount  as  paid  up,  but  to  dispose  of  it 

4.  In  the  opinion  of  Champlin,  J.,  at  what  it  will  bring  in  the  market, 
in  Young  v.  Erie  Iron  Co.,  65  Mich.  The  capital  of  such  corporations,  from 
127;  16  Am.  &  Eng.  Corp.  Cas.  626,  the  nature  of  the  venture,  is  of  an 
this  exception  to  the  general  principle  extremely  fluctuating  and  uncertain 
IS  thus  stated  :  ''Although  itisawell-  character,  and  is  invested  in  property 
established  doctrine  founded  upon  just  acquired  for  the  sole  purpose  of  being 
principles,  that  the  capital  stock  of  a  exhausted  and  distributed  among  share- 
corporation,  and  especially  its  unpaid  holders  in  the  form  of  dividends,  and 
capital  in  the  hands  of  subscribers  or  not  kept  as  a  permanent  fund  with 
purchasers  from  the  corporation,  is  a  which  to  carry  on  business.  In  re 
trust  fund  for  the  satisfaction  of  the  South  Mountain  Consolidated  Min. 
debts  of  an  insolvent  corporation,  yet  it  Co.,  7  Sawy.  (U.  S.)  30;  5  Fed. 
is  equally  well  settled  that  persons  deal-  Rep.  403 ;  8  Sawy.  (U.  S.)  366;  14  Fed. 
ing  with  corporations   may  consent  to  Rep.  347." 

existing  arrangements,    and    by    con-  6.  Clark  v,  Bever,  31  Fed.  Rep.  676; 

tracting    with     them,   with   notice   or  36   Am.  &   Eng.  Corp.   Cas.    165.     In 

knowledge  of  arrangements  which  limit  this  case  a  railway  corporation  was  in- 

the   liability   of  subscribers  to  pay  the  solvent  and  its  stock  worthless.    The 

full  amount  of  the  capital  stock,  may  corporation  was  indebted  to  one  G,  and 

expressly'  or  impliedly  waive  the  right  in  good  faith  transferred  to  him  in  pay- 

to  compel  the  stockholders  to  contribute  ment  of  the  debt,  the  unissued  stock  at 

the  full  amount  of  their  subscriptions  twenty  cents  on  the  dollar.     A  statute 

in  discharge  of  corporate   obligations,  of  the  state  prohibited  the  transfer  of 

Robinson  v.  Bid  well,  22  Cal.  379;  Colt  corporate  stock    with    attempted    ex- 
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of  the  cases  hold  that  a  creditor  who  accepts  depreciated  stock  to 
an  amount  in  excess  of  his  claim  is  not  liable  to  other  creditors 
for  the  par  value.^  As  between  corporation  and  subscriber,  aa 
agreement  to  accept  less  than  the  par  value  of  stock,  is  valid.* 
Where  shares  are  issued  gratuitously,  decisions  are  not  harmo- 
nious as  to  whether  the  recipients  may  be  held  liable  by  creditors.' 
At  least  they  cannot  be  held  by  those  who  became  creditors 
before  the  issue  of  such  shares.* 

(3)  Effect  of  Increasing  Stock.— Where  an  authorized  increase 
of  stock  is  effected,  subscribers  thereto  cannot  defeat  the  claims 
of  creditors  by  mere  technical  objections  to  the  regularity  of  the 
increase.*  Thus,  subscribers  to  the  increased  stock  have  been 
held  liable  for  the  par  value  of  their  shares  to  creditors, 
though  notice  of  the  meeting  to  effect  the  increase  did  not  con- 
form  to  the  statute,*  though  the  full  number  of  days  did  not 
elapse  between  passing  and  confirming  a  resolution  for  increase,^ 
and  even  where  the  full  amount  of  the  increase  was   not   sub- 


cmptions   from   full   payment   thereof.  Co.  (Minn.  1892),  36  Am.  &  Eng.CorpL 

It  was  held  that  the  statute  was  enacted  Gas.  306. 

for  the   protection    of  creditors,    and        5.  lacreajw  —  Teolmical      ObjectlOBs 

where    a    strict   construction    thereof  Unavailable  as  Against  GmUton. — In 

would   work  a   positive   injury   to   the  Chubb  v.  Upton,  05  U.  S.  668,  Hunt,J^ 

creditors,  a   liberal  construction,  in  ac-  for  the  court,  said  :  **  It  is  idle  to  deny 

cordance  with  its  spirit,  should  be  given,  that  this  was  the  case  of  an  organiza- 

G  was   accordingly   held   not  liable  to  tion  which  claimed  to  have  taken,  and 

the  creditors   for  the  remaining  eighty  apparently  supposed  that  it  had  taken, 

cents.  the  measures  required  hy  law  to  com- 

1.  Clark  T'.  Bever,  31  Fed.  Rep.  676;  plete  its  increase  of  capital.  It  acteda« 
139  U.  S.  96;  36  Am.  &  Eng.  Corp.  such,  and  the  defendant,  by  receiving 
Cas.  165;  Kehlor  v.  Lademann,  11  Mo.  his  certificate  of  stock,  entered  into  en- 
App.  550.  But  there  must  be  some-  gagements  with  it  as  such.  If  it  be  con- 
where  near  a  fair  equivalent.  Fogg  v.  ceded  that  its  increased  stock  was  but 
Blair,  139  U.  S.  118.  Contra^  Jackson  de  facto ^  and  that  it  could  have  been  an- 
V.  Traer,  64  Iowa  469;  53  Am.  Rep.  449.  nulled  or  suppressed  by  the  action  of 

2.  Harrison  v.  Arkansas  Valley  R.  the  attorney -general  as  acting  under  an 
Co.,  4  McCrary  (U.  S.)  264;  Christen-  irregular  organization,  the  defendant 
sen  V.  Eno,  106  N.  Y.  99.  derives  no  aid  from  the  admission.  The 

8.  Oratnltoul  SliareB.^In  Christen-  cases  cited  are  clear  to  the  point  that  he 
sen  V.  Eno,  106  N.  Y.  97,  it  was  held  cannot  make  the  objection,  but  must 
that  one  to  whom  unissued  shares  of  perform  the  engagements  he  has  made.* 
corporate  stock  have  been  transferred  See  also  Kansas  City  Hotel  Co.  v» 
gratuitously  by  the  corporation,  does  Hunt,  57  Mo.  ia6. 
not  become  a  debtor  to  the  corporation  6.  Veeder  v.  Mudgett,  95  N.  Y.  295; 
or  make  himself  liable  to  the  creditors  6  Am.  &  Eng.  Corp.  Cas.  485  ;  Uptoo 
thereof,  as  on  a  subscription.  See  also  r.  Jackson,  1  Flipp.  (U.  S.)  413;  Kan- 
Seymour  V.  Sturgess,  26  N.  Y.  134;  In  sas  City  Hotel  Co.  v.  Hunt,  57  Mo.  126; 
re  Western  Canada  Oil  Co.,  L.  R.,  i  SewelFs  Case,  L.  R.,  3  Ch.  131. 
Ch.  Div.  115;  Waterhouse  ^'.  Jamieson,  But  a  required  notice  cannot  be  en- 
L.  R.,  2  H.  L.  Sc.  29.  tirely  omitted,  even  by  unanimous  con- 
But  in  Hickling  v.  Wilson,  104  111.  54,  sent  of  the  stockholders.  State  v.  Mc- 
it  was  held  that  subscribers  who  paid  Grath,  86  Mo.  239;  and  even  irregu- 
nothing  for  their  stock,  and  some  of  laxity  in  the  notice  has  been  held  fataL 
which  had  been  sold,  were  liable  to  In  re  Wheeler,  2  Abb.  Pr.  N.  S.  (N. 
creditors.    See  also  Preston  v.  Cincin-  Y.)  361. 

nati,  etc.,  R.  Co.,  36  Fed.  Rep.  54.  7.  In  re  Miller's  Dale,  etc.,  Co-  31 

4.  Hospee  t^.  Nor^ western,  etc.,  Mfg.  Ch.  Div.  an.    See  also  Kansas  Cfijr 

864 


LiaWUtr.  STOCKHOLDERS,  nature  and  Extent. 

scribed  for.*  Such  objections  may  be  raised  by  the  state  alone, 
through  its  attorney-general  ;*  a  subscriber  waives  them  by  ac- 
cepting the  results  of  the  increase.*  So,  by  the  trust-fund  prin- 
ciple, subscribers  who  accept  increased  shares  without  paying  the 
par  value  may  be  compelled  to  do  so  by  creditors,  though  their 
certificates  contain  recitals  that  the  stock  is  paid  up,^  and  though 
the  shares  are  issued  as  a  bonus."  But  where  the  increase  con- 
sists of  spurious  or  overissued  stock,  its  holders  are  not  liable  to 
creditors  ;^  nor  can   a  creditor  who  was  cognizant  of  the  transac- 

Hotel  Co.  V,  Harris,  51  Mo.  464;  Mc-  to  pay  therefor.    Upton  v.  Tribilcock, 

Carthv   v.   Lavasche,   89   III.   270;  31  91  U.  S.  47. 

Am.  ^ep.  83.  6.  Stiitz  r.   Handley,  41    Fed.   Rep. 

1.  Delano  v.  Butler,  118  U.S.  634;  531;  Morrow  v,  Nashville  Iron,  etc., 
Clarke  f.  Thomas,  34   Ohio   St.   46;  Co.,  87  Tenn.  262. 

Nutter  V,  Lexington,  etc.,  R.  Co.,  6  6.  Holders  of  SDnrions  Stock  Are  Not 

Gray  (Mass.)  85;  Belton  Compress  Co.  Liable. — In  Scovill  v.  Thayer,  105  U. 

v.   Saunders,   70   Tex.  699.      But  see  S.  149,  Woods,  J.,  delivering  the  opin- 

Eaton  V.  Pacific  Nat.  Bank,  144  Mass.  ion  of  the  court,  said  :    '*  In  this  case 

a6o;  19  Am.  &  Eng.  Corp.  Cas.  293.  the  attempt  to  increase  the  stock  of  the 

2.  Pullman  V.  Upton, 96 U.S. 329. See  company  beyond  the  limits  fixed  by  its 
also  Byers  v.  Rollins,  13  Colo.  22;  In  chsirter\vas  u/ira  vi'rrs.  The  increased 
re  Reciprocity'  Bank,  22  N.  Y.9;  Peck-  stock  itself  was,  therefore,  void.  It 
ham  V.  Smith,  9  How.  Pr.  (N.  Y.)  436.  conferred  on  the  holders  no  rights  and 

S.  Poole  V.  West  Point,  etc.,  Assoc,  subjected  them  to  no  liabilities.     If  the 

30  Fed.  Rep.  513;  Pullman  t'.  Upton,  stock  of  the  first  and  second  issues  had 

96  U.  S.  329;  Chubb  V.  Upton, 95  U.S.  been   held   by  one  set  of  holders,  and 

665;   Veeder  v.  Mudgett,  95  N.  Y.  295;  the  stock  of  the  third  and  fourth  by  an- 

6  Am.  &  Eng.  Corp.  Qas.  485;  Sheldon  other,  in  a  contest  between  them,  the 

Hat,  etc.,  Co.  v.  Eickemyer  Hat,  etc.,  latter  would  have  been  excluded  from 

Co.,  90  N.  Y.  607;  Kent  v.  Quicksilver  all  participation  in  the  management  of 

Min.  Co.,  78  N.  Y.  159;  Aspinwall  r.  the  company  or  in  its  profits.    To  hold 

Sacchi,  57  N.  Y.  331;  Buffalo,  etc.,  R.  that  the  holders  of  stock  issued  ultra 

Co.  V,  Cary,  26  N.  Y.  75;  Eaton  v.  fiVr.?  have  the  same  rights  as  the  hold- 

Aspinwall,  19  N.  Y.  119.  ers  of  authorized  stock,  is  to  ignore  Jind 

4.  Upton  V,  Tribilcock,  91    U.  S.  47;  override   the  limitations   and   prohibi- 

Sanger  r.  Upton,  91  U.  S.64;  Webster  tions  of  the  charter.     We  think    it   fol- 

V.  Upton,  91  U.  S.  67;  Chubb  v.  Upton,  lows  that  if  the  holder  of  such  spurious 

95  U.  S.  666;  Hawle^'  v.  Upton,  102  U.  stock  has  none  of  the  rights,  he  can  be 

S.  316;   Stutz  V.  Handley,  41  Fed.  Rep.  subjected  to  none  of  the  liabilities  of  a 

544.    In  this  case  Jackson,  J.,  delivering  holder  of  genuine  stock.     His  contract 

the  opinion  of  the  court,  said :  "  The  to  pay   for  spurious  stock  is   without 

untrue  statement  in  the  certificate  that  consideration  and  cannot  be  enforced, 

the  shares  are  paid  up  cannot  discharge  .    .     .     We  think  that  he  is  not  estop- 

the  shareholder,  who  has  not  paid  for  ped  to  set  up  the  nullitj'  of  the  unauth- 

the   same,   from    liability    thereon.     It  orized  stock.    It  is  true  that  it  has  been 

has  no  greater  efiect  than  the  unau-  held  by   this  court  that  a  stockholder 

thorized  delivery  of  an  untrue  receipt  cannot  set  up  informalities  in  the  issue 

to  a  person  indebted  to  the  corporation,  of  stock  which  the  corporation  had  the 

The  debtor  of  the  company,  obtaining  power  to  create.     Upton  f.  Tribilcock, 

such  a  receipt  without  actual  payment,  91  U.  S.  45;  Chubb  v.  Upton,  95  U.  S. 

would  certainly  not  be  discharged,  even  665;    Pullman  v.  Upton,  96   U.  S.  328. 

as  to  the  corporation.     Neither  can  the  But  those  were  cases  where  the  increase 

original  holder  of  unpaid  shares  avoid  of  the  stock   was   authorized   by   law. 

liability  therefor,  by  reason  of  the  false  The  increase  itself  was  legal  and  with- 

recital  in  the  certificate  issued  to  him  in   the  power  of  the  corporation,  but 

that  the  stock  was  fully  paid  up.*'  there  were  simply  informalities  in   the 

The  fact  that  the  word  "  non-assessa-  steps  taken  to  effect  the  increase.  These, 

ble  "  is  stamped  upon  the  certificate  will  it  was  held,  were  cured  by  the  acts  and 

not  relieve  a  subscriber  from  liability  acquiescence    of   the  defendant.      But 
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tion  and  acquiesced  in  it,  hold  a  stockholder  individually  liable 
on  account  of  the  increase.* 

(4)  Effect  of  Reduction.— The  general  principles  just  stated  as 
governing  the  increase  of  stock,  and  its  effect  on  liability,  apply 
also  to  reductions.*  Those  who  were  corporate  creditors  at  the 
time  may  ignore  the  reduction  and  hold  the  subscribers  liable  for 
the  value  of  the  shares  as  they  originally  stood  ;•  but  those  who 
subsequently  give  credit  are  confined  to  the  value  of  the  reduced 
stock  for  their  security.*  • 

(5)  The  Rule  in  England.— In  cases  where  the  trust  fund  doc- 
trine would  be  applied  in  the  United  States,  a  less  stringent  rule  pre- 
vails in  England,  There,  aside  from  statutory  provisions,  creditors 
have,  in  general,  no  greater  rights  against  subscribers  than  the 
company  itself,*  and  release  of  subscriptions  is  largely  discretion- 
ary with  the  directors.® 

here,  the  corporation  being  absolutely  and  cancellation  are  proper,  when  ex- 

without    power    to   increase    its  stock  pressly  authorized.    Cockburn's  Case, 

above  a  certain  limit,  the  acquiescence  4  De  G.  &  Sm.  177 ;  Snell's  Case,  L. 

of  the  stockholder  can  neither  give  it  R.,  5  Ch.  22;  Ex  parte  Fenn,  22  L.  J. 

validity  nor  bind  him  or  the  corpora-  Ch.  692 ;   In  re  Bodmin  United  Mines 

tion."     See  also  Clark  r.  Turner,  73  Ga.  Co.,  23  Beav.  370;  Ex  parte  Wright, 

i;  Page  v,  Austin,  xo  Can.  Sup.  Ct.  132.  37  L.  J.,  Ch.  529;  Ex  parte  Bellhaven, 

1.  Coitr.  North  Carolina,  etc.,  Amal-  3  De  G.  J.  &  S.  41 ;  Dixon  v.  Evans, 

§amating  Co.,  14  Fed.  Rep.  12  ;  15  Am.  L.  R.,  ^  H.  L.  606;  Thomas*  Case,  L. 

:  Eng.  Corp.  Cas.  610.  R.,  13  Eq.  437;  Colvitle^s  Case,  48  L. 

a.  See  generally  5w/r«,  this  title,  .^Z"-  J.  Ch.  633.    And  a  release  cannot  be 

feet  of  Increasing  Stock.  set  aside  after  undue  delay,  even  when 

S.  Bdductioii  Cannot  Affect  Ezlatlng  not    authorized.     Meux's     Executor's 

Creditors. — In  re  State  Ins.  Co.,  1 1  Biss.  Case,  2  De  G.  M.  &  G.  522.    The  com- 

(U.  S.)  301;  14  Fed.  Rep.  28;  Dane  zk  pany  may  confer  the  power  upon  itself 

Young,  61  Me.  160 ;   Bedford  R.  Co.  v,  by  special  resolution.    Teasdale's  Case, 

Bowser,  48  Pa.  St.  29.  L.  R.,  9  Ch.  54 ;  Taylor  v.  Pilsen  Joel, 

Where  stockholders   were  liable  for  etc..  Light  Co.,  27  Ch.  Div.  268.    But 

an  amount  of  unpaid  balance  on  stock,  where  the  power  is  not  conferred,  a 

the  par  of  which  was  originally  $50,  and  surrender  and  cancellation  of  shares  is 

an  amendatory    act  was  passed  redu-  void.     Walter's  Second  Case,  3  De  G. 

cing  it  to  $25  per  share,  it  was  held  that  a  &  Sm.  244 ;  Munt's  Case,  22  Beav.  55 ; 

stockholder  was  not  liable  on  his  origin-  Jones'  Case,  27  L*  J>  Ch.  666.;  Daniell's 

al  subscription  for  a  judgment  obtained  Case,   26   L.    J.    Ch.    563 ;   Ex  parte 

after     reduction    for    the    other    $25,  Preece,  15  Jur.  528;  Richmond's  Case, 

though  he  had  given   his  note   for  it.  4   Kay   &  J.  305.     And  lapse  of  time 

Woodhouse  t;.  Commonwealth  Ins.  Co.,  will  not  render  it  binding  on  the  re- 

54  Pa.  St.  307.  maining  stockholders   unless  they  are 

4.  Cooper  t/.  Frederick,  9  Ala.  738;  shown  to  have  had  actual  knowledge. 
Hepburn  v.  Exchange  Banking  Co.,  4  Ex  parte  Stanhope,  L.  R.,  i  Ch.  161 ; 
La.  Ann.  87;  Palfrey  r.  Paulding,  7  La.  Ex  parte  Spackman,  34  L.  J.  Ch.  321 ; 
Ann.  363.  affirmed  L,  R.,  3  H.  L.  171.     But  see 

5.  In  re  Dronfield,  etc.,  Coal  Co.,  17  Evans  x».  Smallcombe,  L.  R.,  3H.  L.249. 
Ch.  Div.  76;  In  re  Ambrose,  etc.,  Min.  Listing  Contrlbntories.  —  Cases  in 
Co.,  14  Ch.  Div.  390 ;  In  re  Ince  Hall,  which  owners  of  fully  paid-up  stock 
etc.,  Co.,  30  W.  R.  945 ;  Waterhouse  v.  were  not  held  as  contributories :  Ex 
Jamieson,  L.  R.,  2  H.  L.  Sc.  37.  parte  Leifchild,  ii  Jur.  N.  S.  941 ;   14 

6.  Release  —  EngUsH  Bnle.  —  Bath's  W.  R.  22 ;  13  L.  T.,  N.  S.  267 ;  In  re 
Case,  8  Ch.  Div.  334;  Barrett's  Case,  Marlborough  Club  Co.,  L.  R.,  5  Eq. 
L.  R.,  13  Eq.  507;  Stanhope's  Case,  L.  565;  Ex  parte  Thomas,  42  L.  J.  Ch. 
R.,  I  Ch.  App.  161;  Spackman  v.  781;  21W.  R.  782;  Ex  parte  Y^W.L,. 
Evans,  L.  R.,  3  H.  L.  171.    Surrender  R.,  5  Ch.  11 ;  Kirby's  Case,  46  L.T.68a. 
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b.  Additional  or  Statutory  Liability — (i)  In  General. — 

Generally,  in  the  United  States^  constitutions,  statutes,  or  charters 
deal  with  the  liability  of  stockholders.*  The  liability  thus  im- 
posed is  usually  termed  **  statutory  liability,"  and  may  be  grouped 
or  classified  according  to  degree  as  ordinary,  proportional,  double, 
or  unlimited. 

(2)  Degrees — (»)  Ordinary. — The  lowest  degree  of  liability  imposed 
may  be  said  to  be  that  which  by  statute  is  declaratory  of  the 
equitable  liability  for  unpaid  subscriptions.* 

(b)  Proportional. — This  degree  of  liability  exists  where  the  statute 
provides  that  the  proportion  of  the  stockholder's  liability  to  the 
corporate  indebtedness  shall  be  the  same  as  the  proportion  of  his 
shares  to  the  whole  number  of  shares.  In  such  case  the  payment 
by  him  of  his  part  relieves  him  from  further  liability.*  So  up  to 
this  limit  a  creditor  of  the  corporation  may  enforce  his  whole 
claim  against  a  single  stockholder.* 

(0)  Donble. — This  form  of  liability  is  sometimes  imposed  by 
ambiguous  phrases  which  occasion  controversy  and  require  judi- 
cial interpretation. 

Thus,  a  liability  "to  the  amount  of  their  stock ***  or  " to  an 

Cases  in  which  owners  of  fullj  paid-  all  debts  of  the  corporation,  and  such 

up  stock  were  held  as  contributories :  liability  shall  continue  for  three  months 

In  re  Anglesea  Colliery  Co.,  L.  R.,  i  after  the  transfer  of  any  stock  on  the 

Ch.  555;  In  ftf  Holly  ford  Min.  Co.,  i  books  of  the  corporation."     It  was  held 

Ir.  Eq.  39;  Ex  parte  Migotti,  L.  R.,  4  that  the  stockholders  were  each  indi- 

Eq.  238 ;  Dent^s  Case,  L.  R.,  15  Eq.  407 ;  vidually  liable  to  pay  to  the  creditors  of 

Eraser's  Case,  42  L.J.  Ch.  358;  Crick-  the  bank,  not  merely  the  balance  un- 

mer's  Case,  L.  R.,  10  Ch.  614 ;  Aspin-  paid  upon  subscriptions  for  stock,  but 

alTs  Case,  36  L.  T.,  N.  S.  363.  to  the   extent  of  the  nominal  or  face 

1.  See  the  statutes  of  the  various  value  of  the  stock  held  by  them  for 
states.  debts  of  the  bank.     And  Scholfield,  J., 

2.  See  various  state  statutes.  for  the  court,  observed:  "Theconten- 
8.  Adkins  r.  Thornton,  19  Ga.  325;     tion  of  appellant  is,  that  the  liability 

Belcher  v.  Wilcox,  40  Ga.  391 ;  Jones  imposed  by  the  seventh  section  of  the 

T).  Wiltberger,  42  Ga.  575;  Branch  v,  charter  of  the  Union  Bank  of  Quincy, 

Baker,  53  Ga,  502  ;  Crease  r.  Babcock,  upon  the  stockholders,  is  simply  to  pav 

10  Met.   (Mass.)  524;  U.  S.  v.  Knox,  creditors  of  the  bank  the  balance  unpaid 

102  U.  S.  422.  upon  subscriptions  for  stock.     The  lan- 

4.  Larrabee  r.  Baldwin,  35  Cal.  155;  guage  of  the  seventh  section,  affecting 

Lane  v.  Morris,  8  Ga.  460;    Lane  v,  this  question,  is:   *  Provided   also   that 

Harris,  16  Ga.  217;  Branch  v.  Baker,  the   stockholders   of    this   corporation 

53  Ga.  502 ;  Bank  of  Poughkeepsie  f .  shall     be    individually'    liable    to    the 

Ibboteon,  24  Wend.  (N.  Y.)  473;  Hatch  amount  of  their  stock,  for  all  debts  of 

XK   Burroughs,    i   Woods  (U.   S.)  439.  the  corporation  ;  and  such  liability  shall 

See  also  Young  v.  Rosenbaum,  39  Cal.  continue    for   three   months   after  the 

646:    San  Jose   Sav.   Bank   v,   Pharis,  transfer  of  any  stock  on  the  books  of 

58  Cal.  380;  Morrow  v,  San  Francisco  the  corporation.'    The   plain  and  ob- 

Superior  Court,  64  Cal.  383,  where  this  vious  meaning  of  this  language  is,  to 

specicR  of  liability  is  further  construed,  our  minds,  the  stockholders  are  liable 

6.  Donble  Liability. — In  Root  w  Sin-  to  creditors  for  their  debts,  to  an  extent 
nock,  120  111.  350;  19  Am.  &  Eng.  measured  by  the  amount  of  their  stock. 
Corp.  Cas.  317;  60  Am.  Rep.  559,  the  Omitting  the  clause  expressing  the  ex- 
bank's  charter  contained  ihis  proviso:  tent  of  liability, and  we  have  this  :  'The 
**  Provided  also  that  the  stockholders  in  stockholders  of  this  corporation  shall 
this  corporation  shall  be  individually  be  individually  liable  for  all  debts  of 
liable  to  the  amount  of  their  stock  for  the  corporation.'    If  this  were  all,  their 
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amount  equal  to  their  stock,"^  is  generally  held  to  render  stock- 
holders liable  for  a  sum  equal  to  their  full  subscription,  after  the 
latter  has  been  paid,  and  is  equivalent  to  the  phrase  "  to  double 
the  amount  of  the  stock  held  by  them,"  which  creates  a  liability 
for  twice  the  amount  of  the  subscription.*  But  a  provision  for 
liability  '*  to  an  amount  equal  to  the  amount  unpaid  on  the 
stock  **  imposes  no  obligation  to  pay  beyond  par  value.* 

(d)  Unlimited. — In  some  instances  each  stockholder  is  made  liable 
for  all  debts  of  the  corporation.*  This  is  in  effect  a  partnership 
liability,  and  will  be  discussed  later.^ 

(3)  Statutes  Imposing — (a)  Conititatioiiality. — Under  the  Federal 
Constitution,  and  the  authorities  construing  it,  the  liability  of 
stockholders  as  fixed  at  incorporation,  cannot  be  affected  by  sub- 
sequent statutes,  unless  the  right  so  to  legislate  has  been  reserved 
by  the  state.®  Thus,  a  statute  attempting  to  increase  the  liabil- 
ity of    stockholders  for  debts  already  incurred  is  void.'     So  a 

liability    would     be    unlimited  —  they  Am.  Dec.  454;  Bank  of  Poughkeepsie 

would* be  absolutely  liable  for  all  debts  v,  Ibbotson,  2^  Wend.  (N.  Y.)  473. 

of  the  corporation.  The  intention,  how-  2.  Parishes  Appeal  (Pa.  1890),  iQAtl. 

ever,  is  to  limit  that  liability ;  but  to  Rep.  569;  Perry  v.  Turner,  55  Mo.  418; 

what  extent?    The  answer  is:    *To  the  Matthews  v,  Albert,  34  Md.  527;  Nor- 

amount    of   their  stock'  —  not  to   the  ris  v,  Johnson,  34   Md.  485;  Booth  v, 

amounts  unpaid  on  their  stock.    The  Campbell,  37    Md.   522;   Schricker  v. 

language  makes  the  liability  because  of  Ridings,  65  Mo.  208;  Gay  v.  Keys,  30 

the  fact  of  being  stockholders,  and  not  111.  413. 

because  of  the  fact  of  being  debtors  of  8.  Patterson  v.  Lynde,  106  U.  S.  519; 
the  corporation.  If  the  liability  in-  10  Am.  &  Eng.  Corp.  Cas.  195;  Ste- 
tended  was  simply  to  pay  the  creditor  phens  v.  Fox,  83  N.  Y.  313;  Mills  v. 
the  amount  due  the  corporation,  what  Stewart,  41  N.  Y.  384;  Brundage  v. 
would  have  been  more  natural  and  easy  Monumental,  etc.,  Min.  Co.,  12  Oregon 
than  to  have  used  just  that  language.'  322 ;  Ladd  v.  Cartwright,  7  Oregon  329. 
Under  a  statute  making  stockholders  li-  4.  Patterson  v.  Wyomissing  Mfg. 
able  for  debts  existing  against  the  cor-  Co.,  40  Pa.  St.  117;  Marsh  v,  Bur- 
poration  at  the  time  of  the  dissolution  roughs,  i  Woods  (U.  S.)  463. 
*'  to  the  extent  of  their  respective  shares  5.  See  infra,  this  title,  Partnership 
of  stock,"  their  liability  extends  not  or  Individual  friability, 
merelv  to  the  loss  of  the  amount  of  the  6.  Statutes  Cannot'  Affect  Vested 
stock,  but  to  a  further  sum  equal  to  Bights. — Dartmouth  College  z\  Wood- 
such  amount,  if  necessary  to  pay  the  ward,  4  Wheat.  (U.  S.)  518;  Steacy 
debts.  Briggs  v,  Penniman,  8  Cow.  v.  Little  Rock,  etc.,  R.  Co.,  5  Dill.  (U. 
(N.  Y.)  387;  18  Am.  Dec.  454.  See  S.)  348;  Nichols  f.  Somerset,  etc.,  R. 
also  McDonnell  v.  Alabama  Gold  L.  Co.,  43  Me.  356;  Wales  v.  Stetson,  2 
Ins.  Co.,  85  Ala.  401 ;  Pettibone  r.  Mc-  Mass.  146;  Nichols  v.  Bertram,  3  Pick, 
Graw,  6   Mich.  441;  Sacketts   Harbor  (Mass.)  342. 

Bank  v,  Blake,  3  Rich.  Eq.  (S.  Car.)  225.  7.  Com.  v.  Cochituate  Bank,  3  Allen 

But  the  contrary  rule  is  held  in  Lewis  (Mass.)   42;  Owen  v.  Purdy,  12   Ohio 

V.  St.  Charles  County,  13  Mo.  App.  48.  St.  73;   Bailej'   v.  Hollister,  26  N.  Y. 

See  also  Schricker  v.  Ridings,  65   Mo.  112;  Gardner  v.  Hamilton   Ins.  Co.,  33 

208;  Gausen  v.  Buck,  6S  Mo.  545.  N.  Y.  421;  Wheeler  v.  Frontier  Bank, 

1.  Wheeler  v.  Miller,  90  N.Y.359;  In  23  Me.  308;  Steacy  v.  Little  Rock,  etc., 

re   Empire   City    Bank,  18  N.  Y.  199;  R.   Co.,  5    Dill.   (U.  S.)   348;    Fry   v. 

Ohio  L.  Ins.,  etc.,  Co.   v.  Merchants'  Lexington,  etc.,  R.  Co.,  2  Mete.  (Ky.) 

Ins.,  etc.,  Co.,  11  Humph.  (Tenn.)  i;  53  314;  Thompson  v.  Guion,  5  Jones  Eq. 

Am.  Dec.  742;  Lewis   z^.  St.   Charles  (N.  Car.)  113;  Mowrey  r.  Indianapolis, 

County,   5   Mo.   App.  225;    Briggs  t;.  etc.,  R.  Co.,  4  Biss.  (U.  S.)  78;  Lauman 

Penniman,  8   Cow.   (N.   Y.)   3S7;   18  v,   Lebanon  Valley  R.  Co.,  30  Pa.  St. 
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repeal  of  existing  provisions  and  a  reduction  of  liability  are  in- 
valid as  against  corpK)rate  creditors.^  It  is  held  in  Ohi<P'  that  the 
stockholder's  liability  cannot  be  increased  even  for  future  corpo- 
rate debts,  but  the  contrary  appears  to  be  the  prevailing  doctrine.* 
Where  the  right  to  modify  charters  is  reserved  by  the  state,  the 
liability  may  be  increased.*  A  statute  which  affects  merely  the 
creditors'  remedy  is  not  unconstitutional  ;*  hence  a  provision  au- 
thorizing a  proceeding  by  creditors  against  a  single  stockholder 
for  his  unpaid  subscription  is  valid.® 

(b)  Conatrnction. — Three  distinct  theories  are  in  vogue  relative  to 
the  construction  of  statutes  imposing  a  merely  contractual  liabil- 
ity. According  to  one  theory,  such  provisions,  being  in  deroga- 
tion of  the  common  law,  should  be  strictly  construed  ;^  the  second 
holds  that  such  legislation,  being  remedial,  should  be  liberally 

42;  73  Am.  Dec.  685;  Hamilton  Mut.  30  Me.  547;  Gardner  v,  Hope  Ins.  Co., 

Ins.  Co.  V,  Hobart,  2  Gray  (Mass.)  543.  9  R.  I.  194;  11  Am.  Rep.  230;   Gulliver 

1.  Hathorne  v.  Calef,  2  Wall.  *(U.  v.  Roelle,  100  111.  141;  Black  t;.  Womer, 
S.)  23;  In  re  State  Ins.  Co.,  14  Fed.  100  111.  328;  Green  v.  Biddle,  8  Wheat. 
Rep.  28;  Conant  v.  Van  Schaick,  24  (U.  S.)  i ;  Oldtown,  etc.,  R.  Co.  r. 
Barb.  (N.  Y.)  87;  Norris  v.  Wren-  Veazie,  39  Me.  571 ;  In  r^  Elevated  R. 
€chall,  34  Md.  492;  Provident  Sav.  Inst.  Co.,  70  N.  Y.  327. 

V.  Jackson   Place  Skating,  etc..  Rink        6.  Statutes  Affecting  The  Remedy. — 

Co.,  52  Mo.  552;  St.  Louis  Ry.  Sup-  Merchants'   Ins.  Co.   v.    Hill,  86  Mo. 

plies  Mfg.  Co.  V,  Harbine,  2  Mo.  App.  466,  affirming  12  Mo.  App.  148:   Cum- 

134;  Central  Agr.  Assoc,  i;.  Alabama  mings  v.  Maxwell,  45  Me.  190;  Coffin  f. 

Gold   L.  Ins.  Co.,  70  Ala.  120;  3  Am.  Rich,  45  Me.  507;  71  Am.  Dec.   559; 

&  Eng.  Corp.  Cas.   78;    Woodruff  v.  Story  v,  Furman,  25  N.  Y.  214;  Penni- 

Trapnall,   10  How.  (U.  S.)   190.     But  man,  Petitioner,  11  R.  I.  333.   Compare 

<omfare  Ochiltree  v.  Iowa  R.  R.  Con-  Walker  v.  Crain,  17  Barb.  (N.  Y.)  119. 
tracting  Co.,  21  Wall.  (U.  S.)  249.  6.  Hill  v.  Merchants'  Mut.  Ins.  Co., 

2.  In  Ireland  v,  Palestine,  etc.,  Turn-  134  U.  S.  515. 

pike  Co.,  19  Ohio  St.  369,  it  was  held  7.  Statutes  Strictly  Conetmed. — Chase 

that  the  Ohio  Act  of  May  3d,  1852,  in  v.  Lord,  77  N.  Y.  i;  Grose  v.  Hilt,  36 

relation    to    plankroad    and    turnpike  Me.  22;  Coffin  v.  Rich,  45  Me.  511;  71 

companies,  in  so  far  as  it  undertakes  Am.  Dec.  559;  Potter  v.  Stevens  Ma- 

to   impose   upon   stockholders  without  chine  Co.,  127  Mass.  592;  34  Am.  Rep. 

their  assent  individual    liabilities  not  42S;    Chamberlain  v.  Huguenot  Mfg. 

Imposed  by  their  charters,  or  by  the  Co.,  118  Mass.  532;  Gray  i'.  Coffin,  9 

laws  under  which  they  had  been  organ-  Cush.  (Mass.)  192;  Dane  v.  Dane  Mfg. 

ized,  is  a  law  impairing  the  validity  of  Co.,  14  Gray  (Mass.)   488;  Lowrj'  v. 

the  stockholder's  contract  with  the  com-  Inman,  46  N.  Y.  1 19;  Diven  v,  Lee,  36 

pany,  and  therefore  unconstitutional.  N.   Y.    302;    Moyer   v.   Pennsylvania 

8.  Gray  v.  "Coffin,  9  Cush.  (Mass.)  Slate  Co.,  71    Pa.   St.  293;  Youghio- 

192.     See  also  Stanley  v.  Stanley,  26  ghenj'  Shaft  Co.  v.  Evans,  72  Pa.  St. 

Me.  191 ;  Coffin  v.  Rich,  45  Me.  507;  71  331;  O'Reilly  v.  Bard,  io«;  Pa.  St.  569; 

Am.  Dec.  559;   Shufeldt  v.  Carver,  8  Mean's  Appeal,  85  Pa.  St.  75;  Nimick 

111.  App.  545;  Fogg  V.  Sid  well,  8  111.  v.  Mingo  Iron  Works  Co.,  25  W.  Va. 

App.  551;  Child  V,  Coffin,  17  Mass.  64;  184;    Windham    Prov.    Sav.    Inst,    v, 

Hathom   v,  Calef,  53  Me.  471;  Wei-  Sprague,  43  Vt.  502;  Dauchy  v.  Brown, 

■denger  v.  Spruance,  loi  III.  278.  24  Vt.  197.     Also  Libby  v.  To  bey,  82 

4.  Weidenger  v.  Spruance,  loi  111.  Me.  397;  31  Am.  &  Eng.  Corp.  Cas.  526. 
278;  In  re  Empire  City  Bank,  18  N.  Y.  One  must  be  plainly  a  stockholder 
119;  Bailey  v.  HoUister,  26  N.  Y.  112.  within  the  purview  of  the  law  to  be 
See  also  In  re  Lee's  Bank,  21  N.  Y.  9;  subjected  to  liability.  The  meaning  of 
Sleeper  v.  Goodwin,  67  Wis.  577;  Sher-  the  act  cannot  be  extended  so  as  to  in- 
man 7'.  Smith,  I  Black  (U.  S.)  587;  elude  cases  not  expressly  within  its 
South  Bay  Meadow  Dam  Co.  v.  Gray,  provisions.    Steel  v.  Dunne,  65  111.  298. 
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construed ;  ^  by  the  third,  such  enactments  are  to  be  interpreted 
as  the  court  deems  them  to  have  been  intended,*  and  it  is  held 
that  they  are  in  the  nature  of  contracts,*  and  are  to  receive  a 
natural  and  reasonable  construction.  Where  the  liability  imposed 
is  penal,  the  statute  will  be  strictly  construed.* 

(o)  ComtitiitioiiE]  ProTiiioBi.  —  Provisions  of  constitutions  which 
simply  provide  for  an  additional  liability  without  defining  its 
extent,^  or  which  leave  the  remedy  to  be  fixed  by  statute,*  are 
not  self-enforcing,  and  must,  in  order  to  be  operative,  be  supple- 
mented by  further  legislation.  But  a  constitutional  clause  which 
imposes  liability  "  to  the  amount  of  stock  held  "  is  self-executing.^ 

(4)  Kinds — (a)  Contraetnal — (i)  Nature— The  usual  liability  imposed 
by  statute,  viz.,  an  absolute  obligation  to  pay,  and  not  a  contin- 
gent one,  such  as  accrues  from  the  non-performance  of  certain  pre- 
scribed duties,  is  generally  held  to  be  contractual.®     There  is  a 

One  who  seeks  to  hold  members  to  a  imposing  individual  liability  upon  the 

joint  and  several  liability  under  a  partic-  members  of   a  corporation,  it  is  the 

ular  statute  must  comply  strictly  there-  duty  of  the  courts   to   ascertain    and 

with.     Harrod  v.  Hamer,  32  Wis.  162.  carry  out  the  intention  of  the  legisla- 

1.  Liberal  Constractlon. — Freeland  v.  ture.  To  lay  down  any  arbitrary  rule 
McCullough,  I  Den.  (N.  Y.)  413;  43  for  the  construction  of  a  particular 
Am.  Dec.  685 ;  Marion  Tp.,  etc.,  Co.  v,  class  of  statutes  is  manifestly  contrary 
Norris,  37  Ind.  424;  Gauch  7'.  Harri-  to  reason,  and  can  only  lead  to  error 
son,  12  111.  App.  457;  Carver  v.  Brain-  and  perversion  of  justice."  Morawetz,. 
tree  Mfg.  Co.,  2  Story  (U.  S.)  433.  Private  Corporations,  §  880. 

In  the  recent  case  of  Rider  v.  Fritchy  8.  Hicks  v.  Burns,  38  N.  H.  141. 

(Ohio,  1892), 30  N.  E.  Rep.  692,  the  fol-  4.  Cable  v,  McCune,  26  Mo.  371;  72 

lowing  constitutional  provision  was  be-  Am.  Dec.  214:  Cady  v.  Smith,  12  Neb. 

forethecourt:  **  Dues  from  corporations  628;   Garrison  r.  Howe,  17  N.  Y.  458-,. 

shall  be  secured  by  such  individual  lia-  Esmond  r.  BuUard,  16  Hun  (N.  Y.)  65. 

bility   of   the  stockholders  and   other  6.  Frenchv.Teschemaker,24Cal.5i8» 

means  as  may  be  prescribed  by  law;  6.  Diversey  v.  Smith,   103  111.  378; 

but  in  all  cases  each  stockholder  shall  42   Am.  Rep.   14;  Weidenger  t'.  Spru- 

be  liable  over  and  above  the  stock  by  ance,  loi   111.  272^;  Shufeldt  ^•.  Carver,, 

him  or  her  owned,  and  any  amount  un-  8  111.   App.  545;   Hampson  v.  Weare, 

paid  thereon  to  a  further  sum,  at  least  4  Iowa  13;  66  Am.  Dec.  116;  Larrabee 

equal   in    amount   to   such   stock."     It  v.   Baldwin,   35    Cal.    155;    French   v^ 

was  decided  that  the  term  "dues"  in-  Teschemaker,   24   Cal.  518;  Milroy  t-v 

eluded  a  claim  for  unliquidated  dam-  Spur  Mountain,  etc.,  Min.  Co.,  43  Mich^ 

ages  arising  from  tort.  331 ;  Peck  v.  Miller,  39  Mich.  594. 

2.  Rational  GonBtmctlon. — Bohn  v.  Statutes  designed  to  carry  into  effect 
Brown,  33  Mich.  261 ;  Hicks  v.  Burns,  the  double  liability  clause  of  a  consti- 
38  N.  H.  141 ;  Davidson  v.  Rankin,  34  tution  may  limit  the  time  for  enforc- 
Cal.  503;  Mokelumne  Hill  Canal,  etc.,  ing  such  liability.  Perry  v.  Turner,  55 
Co.  V.  Woodbury,  14  Cal.  265;  73  Am.  Mo.  418. 

Dec.  658;    Priest   v,  Essex    Hat   Mfg.  7.  Willis  v.  St.  Paul   Sanitation  Co. 

Co.,  115  Mass. 380;  Ripley  t^.  Sampson,  (Minn.    1892),   36  Am.  &  Eng.  Corp, 

10   Pick.    (Mass.)    371;    Knowlton    v.  Cas.  222. 

Ackley,  8  Cush.  (Mass.)  93;  Bassett  v,  8.  Usual  Liability  Is  Contractual. — 

St.  Alban's  Hotel  Co.,  47  Vt.  313.    See  Lowry  v,  Inman,  46  N.  Y.  126;  Paine 

also  Lane  T^.  Morris,  8  Ga.  475;  Ingalls  v.  Stewart,    33    Conn.  516;     Bond  v, 

V.  Cole,  47  Me.   540;  Weigley  v.  Coal  Appleton,  8   Mass.  472 ;   5    Am..  Dec. 

Oil   Co.,  5  Phila.   (Pa.)  67;  Dewey  v.  iii;   Hutchins   v.   New  England  Coal 

St.  Alban's  Trust  Co.,  57  Vt.  332;  10  Min,  Co.,  4  Allen  (Mass.)  580;  Grand 

Am.  &  Eng.  Corp.  Cas.  212;  40  Am.  Rapids  Sav.  Bank  v,  Warren,  52  Mich. 

Dec.  803.  537;  Hodgson  v.  Cheever,  8   Mo.  App. 

"  In  construing  a  statutory  provision  321;   Manville   v.  Edgar,  8   Mo.  App. 
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line  of  cases,  however,  by  which  this  usual  liability  is  treated  as 
statutory  merely  and  not  contractual.^  But  by  the  weight  of  au- 
thority this  species  of  liability  is  entitled  to  be  credited  with  the 
incidents  of  a  contract ;  and  accordingly  falls  within  the  provi- 
sions of  a  statute  fixing  the  limitation  for  actions  on  contracts,*  is 
enforcible  only  in  a  court  of  law,*  and  generally  survives  against 
the  personal  representatives  of  a  decedent.*  Where  the  liability 
is  construed  as  contractual,  statutes  imposing  it  cannot  be  re- 
pealed to  the  detriment  of  existing  creditors.* 

(2)  What  Included — {a)   Whether  Damages  Arising  from  Torts. — There 

is  a  conflict  in  the  authorities  as  to  whether  the  usual  liability  for 

324;  Corning  t'.  McCuUough,  x   N.  Y.  Corning  v,  McCuUough,  i  N.  Y.  47; 

47;  49  Am.  Dec.  287;   Freeland  v.  Mc-  49  Am.  Dec.  287.      Also    Gridley    v, 

CuUough,  I  Den.  (N.  Y.)  414;  43  Am.  Barnes,  103  III.  211 ;  Hawkins  v.  Iron 

Dec.  685;  McDonougii  v.   Phelps,  15  Valley  Furnace  Co.,  40  Ohio  St.  507; 

How.    Pr.   (N.    Y.)    372;     Aultman*s  Lawler  v,  Burt,  7  Ohio   St.  340;  At- 

Appeal,  98  Pa.  St.  505;  Sacketts  Har-  wood  v.  Rhode  Island  Agr.  Bank,  i  R.. 

bor  Bank  v.   Blake,  3   Rich.   Eq.   (S.  I.  376;  Terry  r.  Calnan,  13  S.  Car.  220; 

Car.)  225;   Woods  v.   Wicks,    7   Lea  Bullard  r.  Bell,  i  Mason  (U.  S.)  343;. 

(Tenn.)  40.     See   also   Provident  Sav.  Carrol  v.  Green,  92  U.  S.  509. 

Inst.   V,  Jackson   Place   Skating,  etc.,  8.  Queenan  v.  Palmer,  117  111.  619. 

Rink,  52   Mo.  552;  St.  Louis  Ry.  Sup-  4.  Richmond  v.  Irons,  121  U.  S.  277. 

plies  Mfg.  Co.  V,  Harbine,  3  Mo.  App.  17  Am.  &  Eng.  Corp.  Cas.  71 ;  Irons- 

134 ;  Blakeman  T^  Benton,  9  Mo.  App.  v.  Manufacturers'  Nat.  Bank,  21  Fed.. 

107;  Bagley  v.  Tyler,  43  Mo.  App.  195;  Rep.  197;  Chase  v.  Lord,  77  N.  Y.  i  ; 

Hathorn  v,  Calef,  2  Wall.  (U.   S.)  10;  Manville  v.  Edgar,  8  Mo.  App.  324. 

Conantf.  Van  Schaick,24Barb.(N.Y.)  But  see  Child  z;.  Coffin,  17  Mass.  64; 

87;  Flash  V.  Conn,  16  Fla.  428;  26  Am,  Ripley  v,  Sampson,  10  Pick.  (Mass.) 

Rep.  721;  Keyser  V.  Hitz,  133  U.  S.  138.  371 ;  Dane  v.  Dane  Mfg.  Co.,  14  Gray 

"The  nature  and  extent  of  the  spe-  (Mass.)  488;  Cummings  t;.  Wright,  11 

cial  individual  liability  of  the  sharehold-  Mo.  App.  348;   Donnelly  v.  Hodgson, 

ers   of  a  corporation   necessarily    de-  13  Mo.  App.  15. 

pend  upon  the  particular  provisions  of  6.  Contractual  Statutes  Not  Bei»eal- 
the  charter  or  general  law  under  which  ablo. — Hawthorne  v.  Calef,  2  Wall.  10 ; 
the  parties  have  created  it.  It  has  been  Central,  etc..  Mechanical  Association 
pointed  out,  that  this  liability  is,  in  v.  Alabama,  etc..  Insurance  Co.,  70 
reality,  the  result  of  an  agreement  or  Ala.  120;  Norris  r.  Wrenschall,  34  Md. 
contractual  relation  formed  between  493;  Providence  Savings  Institution  v, 
the  shareholders  and  the  creditors  of  Jackson  Place,  etc.,  Co.,  52  Mo.  552 ; 
the  corporation.  Whether  this  agree-  St.  Louis  R.  R.,  etc.,  Co.  i.  Harbine,  3 
ment  be  called  a  contract  or  not,  is  Mo.  App.  134;  Conant  v.  Van  Shaick, 
merely  a  matter  of  definition.  It  may  24  Barb.  87;  Woodruff  t;.  Trapnall,  10 
not  be  a  contract  according  to  the  How.  190.  Compare  Sinking  Fund 
technical  rules  of  the  common  law ;  but  Cases,  99  U.  S.  700 ;  Re  State  Insurance 
it  contains  every  essential  element  of  a  Co.,  14  Fed.  Rep.  28;  11  Biss.  301; 
contract,  and  it  is  legally  binding  by  Cooper  v.  Fredrick,  9  Ala.  472;  Pal- 
virtue  of  statutory  enactment.'*  Mora-  frev  v.  Paulding,  7  La.  Ann.  363;  Coffin 
wetz,  Private  Corp.,  §  872.  v.  kich,  45  Me.  507;  Jerihan's  Admr.  v, 

1.  Erickson  v»  Nesmith,  4  Allen  Benton,  79  Mo.  148;  Story  v.  Furman, 
(Mass.)  326;  Halsey  v,  McLean,  13  25  N.  Y.  214;  Rochester  f.  Barnes,  26 
Allen  (Mass.)  438;  90  Am.  Dec.  157;  Barb.  657;  Woodhouse  v,  Common- 
New  Haven  Nail  Co.  v.  Linden  Spring  wealth  Ins.  Co.,  54  Pa.  St.  307.  And 
Co.,  142  Mass.  349;  13  Am.  &  Eng.  see  further  as  tending  generally  to 
Corp.  Cas.  71;  Rice  t'.  Merrimack  illustrate  the  text  propositions,  the  fol- 
Hosiery  Co.,  56  N.  H.  114.  lowing  English  cases  :  Re  Telegraph 

a.  Umitation  the  Same  as  in  Actions  Construction  Co.,  L.  R.,  to  Eq.  384; 

OB  Contracts. — Howell   v»  Roberts,  29  In  re  Credit  Foncier  of  England,  L. 

Neb.  483;  Coy  v,  Jones,  30  Neb.  789;  R.,  11  Eq.  356. 
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"  debts  "  of  the  corporation  includes  a  claim  against  it  for  dam- 
ages sounding  in  tort,*  or  costs  in  an  action  for  the  same.*  But  it 
has  been  held  that  **  debts  *'  will  include  a  judgment  for  waste,* 
and  that  **  dues  *'  will  cover  a  demand  for  unliquidated  damages 
arising  from  a  tort.* 

{b)  Debts  Due  Laborers,  etc, — A  common  form  of  Statutory  liability 
is  that  for  debts  due  to  servants,  laborers,  apprentices,  and  em- 
ployes. Statutes  imposing  such  liability  are  designed  primarily 
to  protect  wage  earners  only,*  and  the  courts  generally  have  not 
extended  their  provisions  to  those  not  within  that  class.  Accord- 
ingly it  has  been  held  that  the  benefits  of  such  a  provision  can- 
not be  claimed  by  general  managers,®  superintendents,''  overseers,® 
or  foremen,®  even  though  they  perform  incidental  labor,  nor  by 
secretaries  though  they  do  the  work  of  book-keepers,*®  nor  by  for- 
eign agents,**  traveling  salesmen,**  civil  engineers,**  consulting 

1.  Daxnages  ftom  Torts. — Theaffirma-  294;  Heebner  v,  Chave,  5  Pa.  St.  115; 
tive  of  this  is  asserted  in  the  following  Harrod  v.  Hamer,  32  Wis.  162;  Wake- 
cases:  Carver  v,  Braintree  Mfg.  Co.,  2  field  v.  Fargo,  90  N.  Y.  217.  In  this  last 
Stor^  (U.  S.)  432;  Mill  Dam  Foundry  case  Danforth,J.,  for  the  court,  said: 
V.  Hovey,  21  Pick.  (Mass.)  417  ;  Gray  "  It  is  plain,  we  think,  that  the  services 
v.  Bennett,  3  Met.  (Mass.)  522 ;  Wy-  referred  to  are  menial  or  manual  serv- 
man  v.  American  Powder  Co.,  8  Cush.  ices;  that  he  who  performs  them  is  of 
(Mass.)  182;  Dryden  v.  Kellogg,  2  Mo.  a  class  whose  members  usually  look  to 
App.  87;  Smith  V,  Omans,  17  Wis.  395;  the  reward  of  a  day's  labor  or  services 
White  V,  Hunt,  6  N.  J.  L.  418;  Chase  for  immediate  or  present  support  from 
v. Curtis,  113  U.S. 452  ;  Bohn  v.  Brown,  whom  the  company  does  not  expect 
33  Mich.  257;  Cable  v.  McCune,  26  credit,  and  to  whom  its  future  abilitj'^  to 
Mo.  371;  72  Am.  Dec.  214;  Doolittle  v.  pay  is  of  no  consequence;  one  who  is 
Marsh,  11  Neb.  243;  Heacock  z\  Sher-  responsible  for  no  independent  action, 
man,  14  Wend.  (N.  Y.)  59;  Archer  v,  but  who  does  a  day's  work  or  a  stated  job 
Rose,  3  Brewst.  (Pa.)  264;  Child  v,  under  the  direction  of  a  superior."  See 
Boston,  etc.,  Iron  Works,  137  Mass.  also  Gordon  v.  Jennings,  9  Q^B.  Di v.  45. 
516;  10  Am.  &  Eng.  Corp.  Cas.  6.  Wakefield  v.  Fargo,  90  N.  Y.  217. 
316;  Nason  v.  Jacob,  93  Mo.  331;  3  7.  Kincaid  r.  Dwinelle,  59  N.  Y.  548; 
Am.  St.  Rep.  531 ;  Evans  r.  Lewis.  30  Gordon  v.  Great  Western  R.  Co.,  8  Q^ 
Ohio  St.  14;  Crouch  t\  Gridley,  6  Hill  B.  Div.45;  Gurney  r.  Atlantic,  etc.,  R. 
(N.   Y.)   250;  Kellogg  T'.   Schuyler,   2  Co.,  58  N.  Y.  358. 

Den.(N.  Y.)  73;  Zimmerr. Schleehauf,  8.  Hughes   v.    Whitaker,  84  N.  Car. 

1x5  Mass.  52;  In  re  Boston,  etc..  Iron  340;   but'  see    contra    Hovey   v.    Ten 

Works,  23   Fed.   Rep.  880;    Losee    v,  Broeck,  3  Robt.  (N.  Y.)  316. 

Bullard,  79   N.  Y.  .404,   affirming  16  9.  Ericsson   v.   Brown,  38  Barb.  (N. 

Hun   (N.  Y.)  65.  Y.)  390;  Krauser   v,  Ruckel,  17    Hun 

2.  Ck>8t8. — That  they  may  be  recov-  (N.  Y.)  463.  But  see  r<i«/rfl  Sleeper  r. 
ered:  Lane  i;.Baker,  2 Grant's  Cas.  (Pa.)  Goodwin,  07  Wis.  577;  Short  v.  Med- 
424.    Compare  Veeder   v,  Mudgett,  27  berry,  29  Hun  (N.  Y.)  39. 

Hun  (N.  Y.)  519;  contra^  Schouton  v.  vH,  Coffin  x\  Reynolds,  37  N.  Y.  640; 

Kilmer,  8   How.   Pr.  (N.  Y.)  527;   La-  overruling  Richardson   v.  Abendroth, 

throp  V,  Singer,  39  Barb.  (N.   Y.)  396.  43  Barb.  (N.  Y.)  163. 

8.  Powell  t;.  Oregonian    R.  Co.,    36  11.  Hill  x\   Spencer,  61   N.  Y.  274; 

Fed.  Rep.  756.  Dean  v.  DeWolf,  16  Hun  (N.  Y.)  186; 

4.  Rider  v.  Fritchey  (Ohio,  1892),  30  Krauser  v.  Ruckel,  17  Hun  (N.  Y.)463. 

N.  E.  Rep.  692.  12.  Jones  v.  Avery,  50  Mich.  326;  but 

0.  Statutes  Oenerally  Constraed  with  see  Williamson  r.  Wadsworth,  49  Barb. 

StrlctneBs. — Dean  v,  DeWolf,  16  Hun  (N.  Y.)  294. 

(N.  Y.)   186;   affirmed  82   N.  Y.626;  13.  Pennsylvania,  etc.,  R.  Co.  v.  Luef- 

Adams  v,  Goodrich,  55  Ga.    233;  Wil-  fer,  84  Pa.  St.  168.     But  see  contra  Co- 

liamsont;.  Wadsworth,  49  Barb.  (N.  Y.)  nantv.  Van  Schaick,  24Barb.(N.Y.)87. 
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engineers,^  assistant  chief  engineers,*  contractors,'  or  a  corporation 
aggregate.*  On  the  other  hand,  there  are  cases  by  which  the  pro- 
visions of  such  a  statute  have  been  extended  to  an  engineer  and 
fireman  sometimes  acting  as  a  superintendent,*  to  a  book-keeper,* 
and  to  a  newspaper  reporter.''  The  obligation  imposed  by  these 
statutes  is  cumulative  to  the  subscription  liability,^  attaches  not 
only  to  individuals,  but  to  municipal  corporations  which  hold 
stock,®  and  is  enforceable  without  proving  a  judgment  against  the 
corporation,*®  and  the  right  of  action  is  assignable.**  But  a  mere 
subscriber  is  not  subject  to  the  provisions  of  a  statute  imposing 
such  liability  upon  stockholders.** 

(b)  Penal— See  also  MANUFACTURING  CORPORATIONS,  vol.   I4, 

p.  284;  Officers  (Private  Corporations)  vol.  17,  p.  109).— 

The  liability  imposed  by  statute  for  the  failure  of  the  cor- 
poration or  its  officers  to  perform  specific  statutory  duties  is 
generally  construed  as  penal,  unenforceable  beyond  the  state,  and 
governed  by  Statutes  of  Limitations  applying  to  penalties.  Thus, 
statutes  prescribing  liability  for  neglect  to  make  reports  of  assess- 
ments voted,**  or  of  corporate  indebtedness,**  have  been  held  to 

1.  Ericsson  v.  Brown,  38  Barb.  (N.    83  N.  Y.  156;  Knox  f.  Baldwin,  80  N. 
Y.)  390.  Y.  610;  Easterly  v.  Barber,  65  N.  Y. 


2.  Brockawaj'  v,  Innes,  39  Mich.  47;  252;  Wiles  v.  Suj'dam,  64  N.  Y.  173; 
33  Am.  Rep.  348.  Compare  Peck  v.  Merchants*  Bank  v.  Bliss,  35  N.  Y. 
Miller,  39  Mich.  594.  412;    Western    Transp.,    etc.,   Co.  v. 


8.  Aikin  i'.  Wasson,  24  N.  Y.  482 ;  Kilderhouse,  87  N.  Y.  430;  Lemon  v. 

Balch  T^  New  York,  etc.,  R.  Co.,  46  N.  People,   20   N.   Y.  562;   Boughton   v, 

Y.  521;   Atcherson  v,  Troj,  etc.,  R.  Otis,  21  N.  Y.  261;  Losee  v.  Bullard,  79 

Co.,  6  Abb.  Pr.   N.  S.  (N.  Y.)  329;  N.  Y.  404. 

Boutwell  V.  Townsend,  37  Barb.  (N.  In  Derrickson  v.  Smith,  27  N.  J.  L. 

Y.)  205;  Kent  v.  New  York  Cent.  R.  166,  Green,  C.  J.,  construing  section  12 

Co.,  12  N.  Y.628;  McCluskey  v.  Crom-  of  the  New  Tork  Manufacturing  Com- 

well,  II  N.  Y.  593;  Taylor  v.  Manwar-  panics  Act,  which  requires  such  a  re- 

ing,  48  Mich.  171.  port,  says  :  *^  It  is  not  claimed  that  the 

4.  Dukes  V,  LfOve,  97  Ind.  341.  defendant,  by  the  act  of  incorporation, 

5.  Vincent  v.  Bamford,  33  N.  Y.  is  individually  liable  as  a  corporator, 
Super.  Ct.  506;  12  Abb.  Pr.  N.  S.  (N.  for  the  debts  of  the  body  corporate,  or 
Y.)  252.  that  his  liability  attached  as  a  neces- 

6.  Chapman  v.  Chumar,  54  Hun  (N.  sary  result  of  the  contract  made  by  the 
Y.).636;  Hovey  t;.  Ten  Broeck,  3  Robt.  company.  His  liability  results  from 
(N.  Y.)  316.    .  the   failure  of  the  trustees  to  comply 

7.  Harris  v,  Norvell,  i  Abb.  N.  Cas.  with  the  requirements  of  the  statute. 
<N.  Y.)  127.  It  is,  in  fact,  a  penalty  inflicted  upon 

8.  Lane's  Appeal,  105  Pa.  St.  40;  51  the  trustees  for  a  failure  to  perform 
Am.  Rep.  166;  Milroy  v.  Spur  Moun-  the  duty  enjoined  by  the  statute.  It  is 
tain,  etc.,  Min.  Co.,  43  Mich.  231.  immaterial  whether  that 'penalty  be  a 

9.  Shipley  v.Terre  Haute,  74  Ind.  297.  specified  sum  or  the  payment  of  the 

10.  Sleeper  v.  Goodwin,  67  Wis.  579.  debts  of  the  corporation.      In  either 

11.  Krauser  v,  Ruckel,    17   Hun   (N.  case   it  is  a  penalty  imposed  by   the 
Y.)  463.  statute;   nor  is  it   perceived   how   the 

12.  Wheeler  T'.  Thayer,  121  Ind.  64.  liability  of  the    individual   trustee  to 
18.  Penal  Llability.-^Sayles  v.  Brown,  pay  the  debts  of  the  corporation  can  be 

40  Fed.  Rep.  8.  said  in  any  proper  way  to  be  founded 
14.  Chase  v.  Curtis,  113  U.  S.  452;  on  contract.  It  certainly  did  not  re- 
Stokes  V.  Stickney,  96  N.  Y.  323;  Pier  suit  from  the  contract  made  by  the 
V.  Hanmore,  86  N.  Y.  95;  Pier  v.  corporation,  nor  from  the  defendant 
George,  86  N.  Y.  613;  Veeder  r.  Baker,  becoming  a  stockholder,  nor  from  his 
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be  penal.  But  it  has  been  held  that  a  statute  imposing  a  liability 
for  a  failure  to  publish  notice  of  indebtedness  is  "quasi-penal" 
only,  and  governed  by  that  section  of  the  Statute  of  Limitations 
which  pertains  to  contractual  actions.^  There  is  a  conflict  of 
authority  as  to  whether  a  liability  imposed  for  contracting  indebt- 
edness in  excess  of  the  capital  is  penal,^  and  it  has  been  held 
that  an  action  to  enforce  liability  for  doing  business  before  capital 
is  paid  in,  is  a  contractual  one.' 

The  liability  arises  at  the  moment  when  the  contract  of  indebt- 
edness with  the  corporation  is  complete,*  but  attaches  only  for 
debts  contracted  during  the  default.^  Where  the  statute  impos- 
ing liability  is  held  to  be  penal  and  subject  to  a  strict  construc- 
tion, it  is  said  that  the  burden  of  proving  non-compliance  there- 
with is  upon  the  party  seeking  to  charge  the  stockholders;®  but 
since  it  is  a  negative  averment,  the  subject-matter  of  which  lies 
peculiarly  within  the  knowledge  of  the  stockholders,  and  is  a 
special  and  imposed  statutory  duty,  the  above  rule  would,  upon- 

accepting  the  office  of  trustee,  but  the  part  of  the  debt  that  exceeds  the 
solelj  from  the  omission  to  comply  capital.  This  part  of  the  debt  is  pro- 
with  the  statute.  Now  the  acceptance  hibited,  but  not  so,  nor  claimed  to  be 
of  the  charter,  or  the  defendant  becom-  so,  but  that  it  is  binding  upon  the  cor- 
ing a  stockholder,  is  doubtless  an  assent  poration.  The  contract  creating  the 
to  the  terms  of  the  charter,  but  it  is  in  debt  is  not  so  illegal  as  to  be  void,  and 
no  appropriate  sense  an  engagement  to  the  assent  of  the  directors  is  not.  Their 
pa)'  the  debts  of  the  company  imposed  liability  appears  to  be  founded  on  their 
as  a  penalty  for  violations  of  the  assent,  which  is  in  its  nature  a  contract.**^ 
charter.  Such  liability  is  clearly  the  In  Iowa  stockholders  are  not  liable 
creature  of  the  statute."  for  a  failure  to  comply  with  the  code 

Where  the  statute  requires  the  filing  in  keeping  books,  or  because  indebted- 

of  the  certificate  of  indebtedness,   the  ness  exceeding  two-thirds  of  the  capital 

stockholders  are  liable  if  the  certificate  stock  was  incurred,  in  violation  of  the 

is  false.     Congdon  v.  Winsor,  17  R.  I.  code.     Langan  v,  Iowa,  etc.,  Constr. 

236;  36  Am.  &  Eng.  Corp.  Cas.  199.  Co.,  49  Iowa  317. 

And  a  statute  requiring  verification        8.  Cochran  v.  Wiechers,  53  Hun  (N. 

of  the  certificate  of  indebtedness  is  not  Y.)  636. 

complied   with  by    mere   acknowledg-        4.  Conklin  v.  Firman,  57  Barb.  (N. 

ment.     Hardman  v.  Sage,  124  N.  Y.  25.  Y.)  484. 

1.  Howell  V.  Roberts,  29  Neb.  483;        B.  Porter  xk  Sherman  County  Bank- 
Coy  v.  Jones,  30  Neb.  798.  ing  Co.   (Neb.   1893),  54  N.  W.  Rep. 

2.  Holding  that  it  is:  First  Nat.  424;  Smith  f.  Steele,  8  Neb.  115;  c'///ii^ 
Bank  v.  Price,  33  Md.  487;  3  Am.  Rep.  Boughton  v,  Otis,  29  Barb.  (N.  Y.) 
204;  Halsey  v.  McLean,  12  Allen  196;  Garrison  v.  Howe,  17  N.  Y.  458. 
(Mass.)  438;  90  Am.  Dec.  157;  Bird  v.  6.  In  Chase  v.  Lord,  77  N.  Y.  6, 
Haj'den,  i  Robt.  (N.  Y.)  383;  Union  it  is  said:  "In  the  first  place,  it  is 
Iron  Co.  r.  Pierce,  4  Biss.  (U.  S.)  327.  clear  that  there  was  no  common-law 
Contra^  Windham  Prov.  Sav.  Inst.  v.  liability  on  the  part  of  the  testator;  and 
Sprague,  43  Vt.  502;  Field  v.  Haines,  28  the  legal  presumption  is  that  all  statu- 
Fed.  Rep.  919.  In  the  latter  case,  tory  conditions  have  been  complied 
Wheeler,  J.,  says :  "  The  liability  is  with.  This  presumption  continues  un- 
not  imposed  because  of  anything  done  til  the  contrary  is  shown.  No  duty 
or  omitted,  apart  from  the  making  of  rested  upon  the  stockholder  to  do  this; 
the  contract  constituting  the  debt,  but  and  it  is  incumbent  upon  the  plaintiff 
on  account  of  the  part  taken  by  the  to  establish  a  non-compliance  with  the 
directors  in  making  that  contract.  By  provisions  of  the  statute,  befoi«  he  can 
assenting  to  the  act  which  makes  the  charge  the  defendant."  See  also  Bruce 
debt,  they  make  themselves  liable  for  v,  Driggs,  25  How.  Pr.  (N.  Y.)  71, 
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general  principles,  hardly  seem  to  apply  in  those  jurisdictions 
where  the  statute  is  not  strictly  construed.* 

c.  Partnership  or  Individual  Liability.  —  Aside  from 
their  obligation  to  pay  the  par  value  of  their  subscriptions,  and 
from  the  additional  liability  imposed  by  the  legislature,  stock- 
holders may,  in  certain  instances,  be  held  liable  as  though  they 
were  merely  members  of  a  trading  copartnership. 

(i)  Ante-Corporate  Debts — (See  also  OFFICERS  (PRIVATE  COR- 
PORATIONS), vol.  17,  p.  171). — Preliminary  expenses  attending^ 
corporate  organization  are  chargeable  individually  upon  those  en- 
gaged in  promoting  the  enterprise,*  even  where  the  capital  stock 
has  not  been  fully  subscribed,  and  though  this  is  ordinarily  a 
condition  precedent  to  the  enforcement  of  the  subscriber's  liabil- 
ity.* So  also  those  who  contract  debts  in  behalf  of  a  proposed 
corporation  are  personally  liable,*  even  where  the  company  is 
organized  but  collapses,*  or  where  the  charter  makes  the  company 
alone  liable,®  unless  the  creditor  has  agreed  to  look  only  to  the 
company.'' 

(2)  Abortive  Corporations — (a)  Defeotive  Inoorporation. — Immunity 
from  personal  and  unlimited  liability  on  the  part  of  those  engaged 
in  associated  business  enterprises,  is  viewed  by  the  courts  gener- 
ally as  an  exceptional  privilege.®  Accordingly  by  a  sort  of  legal 
atavism,  there  is  a  constant  tendency  on  the  part  of  attempted 
corporations  to  lapse  into  de  jure  partnerships.  There  is  a  strong^ 
array  of  decisions  to  the  effect  that  members  of  a  concern  which 
has  not  been  legally  or  properly  incorporated,  are  liable  as  part- 
ners.® Thus,  where  incorporation  is  provided  for  under  a  gen- 
eral law,  and  there  has  been  a  failure  to  comply  with  certain  of 
the  prescribed  formalities,  such  as  filing  the  certificate  or  articles 

1.  See  I  Greenl.  Ev.,  §  79;  i  Whart.  Rennie  v.  Clarke,  5  Exch.  392;  Hig- 
Ev.,  §367;  Blann  r.  Beal,  5  Ala.  357;  gins  t>.  Hopkins,  3  Exch.  163;  Hop- 
Toole  V,  State,  88  Ala.  158;  Van  Etten  croft  v,  Parker,  16  L.  T.,  N.  S.  561. 
V,  Eaton,  19  Mich.  186;  Huggins  v.  See  also  Scott  t*.  Ebur^,  36  L.  J.,  C.  P, 
Ward,  21  W.  R.  914.  161. 

2.  Braithwaite  v.  Skofield,  9  B.  &  C.  5.  Kelner  xk  Baxter,  L.  R.,  2  C.  P.  174. 
401;  17  £.  C.  L.  404;  Nockells  f.  Cros-  6.  Witmer  v.  Schlatter,  2  Rawle 
by,  3  B.  &  C.  823;   Walstab  v.  Spottis-  (Pa.)  359. 

woode,  15  M.  &  W.  501.  7.  Whitwell  v,  Warner,  20  Vt.  425; 

One  who  permits  himself  to  be  an-  Landman  v,  Entwiotle,  7  Exch.  632 ; 

nounced   as   an  officer  of  a  company  Rennie  v»  Clarke,  5  Exch.  292. 

which  was   never   formed   is  liable  in-  8.  See  an  article  in   23  Sol.  Journal 

dividually    for    preliminary    expenses.  &  Rep.  "  Unlimited  Company  a  Legal 

Luke  V.  Duke  of  Argyll,  L.  R.,  6  Q^  Anomaly." 

B.  477;  Collingwood  v.  Berkeley,  15  C.  9.  PartnerBMp  Liability  In  Ca4i6  of 
B.,  N.  S.  145;  109  E.  C.  L.  145;  Mad-  Defective  Incorporation.  —  Kaiser  v. 
dick  V.  Marshall,  17  C.  B.,  N.  S.  829;  Lawrence  Sav.  Bank,  56  Iowa  104;  41 
112  E.  C.  L.  828.  And  see  Wood  v.  Am.  Rep.  8^,  containing  a  review  of 
Duke  of  Argyll,  6  M.  &G.  928;  46  E.  the  cases.     See  also  Mokelumne   Hill 

C.  L.  928,  Canal,  etc.,  Min.  Co.  v.  Woodbury,  14 

3.  Salem  Mill  Dam  Corp.  v.  Ropes,  Cal.  424;  73  Am.  Dec.  658;  Hurt  v. 
6  Pick.  (Mass.)  23.  Salisbury,    55    Mo.    310;    Bigelow  v, 

4.  Hurt  V.  Salisbury,  55  Mo.  310;  Gregory,  73  111.  197;  Abbott  v.  Omaha 
Landman  v.  Entwistle,  7  Exch.  632;  Smelting  Co.,  4  Neb.  416;  Harris  t'. 
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of  incorporation,*  properly  publishing  and  signing  the  same,* 
definitely  describing  the  principal  place  of  business,*  or  fix- 
ing the  maximum  of  indebtedness,*  the  would-be  corporators 
have  been  held  individually  liable.  According  to  this  group  of 
authorities  also,  the  rule  that  regularity  of  incorporation  may  be 
questioned  only  in  a  direct  proceeding  by  the  state's  legal  ad- 
viser, does  not  apply.*  Nevertheless  there  are  cases  almost  equal 
in  number,  which  take  the  position  that  one  who  has  contracted 
with  a  de  facto  corporation,  organized  under  color  of  law,  and 
exercising  corporate  functions,  cannot  afterwards  be  allowed  to 
charge  its  stockholders  individually .*     Moreover,  certain  minor 

McGregor,  29  Cal.    125;  Coleman   v,  4.  Heuer  t».  Carmichael,82  Iowa288. 

Coleman,  78   Ind.  344;   and   see  next  5.  Glen  r.  Breard,  35  La.  Ann.  875; 

note.  Vredenburg  v.   Behan,   33   La.   Ann. 

1.  The  receiver  of  a  defectively  or-  627;  Medill  v.  Collier,  16  Ohio  St.  599; 
ganized  incorporated  apartment  asso-  First  Nat.  Bank  r.  Davies,  43  Iowa 
ciation  cannot  hold  liable  as  partners  424 ;  Langan  v.  Iowa,  etc.,  Constr.  Co., 
members  of  a  building  company  which  49  Iowa  317. 

subscribed  for  stock  in  the  association,  6.  Estoppel  to  Claim  Partnenbip  Lla- 
though  one  of  the  company's  members  l>Ult7. — Snider's  Sons  Co.  v.  Troy,  91 
realized  a  large  sum  by  foreclosing  Ala.  224;  24  Am.  St.  Rep.  8S7,  is  a  re- 
mortgages  against  the  association,  cent  and  valuable  authority  under  this 
Fox  z\  McComb,  63  Hun  (N.  Y.)  630.  head.  It  was  there  sought  to  charge  as 
Bigelow  V.  Gregory,  73  111.  197;  Gar-  a  partner  a  member  of  a  concern, 
nett  V.  Richardson,  35  Ark.  144;  Cole-  which,  according  to  the  plea  and  as  ad- 
man V.  Coleman,  78  Ind.  344;  Eisfield  mitted  by  the  demurrer,  had  complied 
V,  Kenworth,  50  Iowa  389;  Marshal  substantially  with  the  incorporating 
z\  Harris,  55  Iowa  182  ;  Kaiser  z\  Law-  act  "except  the  residences  of  the  per- 
rence  Sav.  Bank,  56  Iowa  104;  41  Am.  sons,"  had  organized  and  was  doing 
Rep.  85 ;  Field  v.  Cooks,  16  La.  Ann.  business  as  a  corporation.  The  court, 
153;  Ferris  T'.  Thaw,  72  Mo.  446;  Mar-  by  Clopton,  J.,  took  the  view  that: 
tin  XK  Fewell,  79  Mo.  401;  Smith  r.  **The  doctrine  that  a  creditor  who  has 
Warden,  86  Mo.  382;  Abbott  v.  Oma-  dealt  with  a  de  facto  corporation  in  its 
ha  Smelting  Co.,  4  Neb.  416;  Cross  v.  corporate  capacity,  cannot  charge  the 
Jackson,  5  Hill  (N.  Y.)  478;  Wells  v.  stockholders  as  partners  with  the  cor- 
Gates,  18  Barb.  (N.  Y.)  554;  Ridenour  porate  debt,  there  being  no  fraudulent 
V,  Mayo,  40  Ohio  St.  9;  i  Am.  &  Eng.  intent  alleged  and  proved,  seems  to  us 
Corp  Cas.  247.  Compare  Indianapolis,  to  be  sustained  by  the  weight  of  author- 
«tc.,  Min.  Co.  V.  Herkimer, 46  Ind.  142;  ity,  maintained  by  stronger  reasoning, 
Heinig  v.  Adams,  etc.,  Mfg.  Co.,  81  consistent  with  well-settled  principles, 
Ky.  300 ;  Hurt  v.  Salisbury,  55  Mo.  and  in  harmony  with  the  policy  of  the 
310;  Childs  V.  Hurd,  32  W.  Va.  66;  state."  The  opinion  contains  the  fol- 
Western  Union  Tel.  Co.  v.  Union  Pac.  lowing  valuable  review  of  the  authori- 
R.  Co.,  3  Fed.  Rep.  721.  ties /ri? and  con:  "Whether the  share- 
And  the  certificate  when  filed  must  holders  in  a  corporation  de  facto  are 
show,  as  required  on  its  face,  that  a  individually  liable  for  the  corporate 
majority  of  the  stockholders  were  pres-  debts,  in  the  absence  of  fraud  or  a  stat- 
ent  at  the  meeting  to  organize.  People  ute,  is  a  question  as  to  which  the 
v.  Selfridge,  52  Cal.  331.  authorities  are  in  direct  antagonism. 

2.  Kaiser  7'.  Lawrence  Sav.  Bank,  56  In  Cook,  Stock,  etc.,  §  233,  the  doctrine 
Iowa  104;  41  Am.  Rep.  85;  Clegg  v,  asserted  is:  *  A  corporate  creditor,  seek- 
Hamilton,  etc.,  Grange  Co.,  61  Iowa  ing  to  enforce  the  paj-ment  of  his  debt, 
121;  Unity  Ins.  Co.  v.  Cram,  43  N.  may  ignore  the  existence  of  the  corpo- 
H.  636.  Contra,  Holmes  v.  Gilliland,  ration,  and  may  proceed  against  the 
41  Barb.  (N.  Y.)  568.  supposed  stockholders  as  partners,  bj 

8.  Harris  v»  McGregor,  29  Cal.  124.  proving  that  the  prescribed  method  of 

But  naming  a  city  as  *^  the  place  of  bus-  becoming  incorporated  was  not  com- 

iness  "  will  suffice.     In  re  Spring  Val-  plied  with  by  the  company  in  question.' 

ley  Water  Works,  17  Cal.  132.  The  leading  cases  supporting  this  doc* 
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omissions,  such  as  failure  to  give  notice  of  the  preliminary  meet- 
ing,* slight  defects  in  a  certificate  or  acknowledgment,*  delay 
in  commencing  business,*  misstatement  as  to  the  principal 
place  of  business,*  even  commencing  business  without  a  paid- 
up  capital,  and  failing  to  procure  a  certificate  from  the  state 
auditor  as  required,*  have  been  held  insufficient  to  impose  a  part- 
nership liability.  So  where  a  creditor  sues  a  concern  as  a  cor- 
poration, he  is  estopped  to  set  up  the  subsequent  claim  that  its 
members  are  merely  partners.*  Even  where  defective  incorpora- 
tion is  fatal  to  limited  liability,  it  may  be  cured  by  a  statute  rec- 
ognizing the  concern  as  a  corporation.''  At  most,  those  only  may 
be  held  liable  for  a  particular  debt  who  were  members  when  it 
was  contracted,^  and  it  is  even  held  that  membership  acquired 

trine  are:  Bigelow  v,  Gregory,  73  lU.  Maxwell,  22  Fed.  Rep.  197;  6  Am.  & 

iq7;  Abbott  v.  Omaha  Smelting  Co.,  4  Eng.  Corp.  Cas.  350;  Whitney  v.  Wy- 

Neb.  416;  Garnett  v.  Richardson,  35  man,  loi  U.  S.  392.       See  also  Cory  v. 

Ark.  144;  Ferris  v.  Thaw,  72  Mo.  446;  Lee,  93  Ala.  4^;  Eaton  v.  Walker,  76 

Ridcnour  x*.  Mayo,  40  Ohio  St.  9;   i  Mich.  579. 

Am.  &  Eng.  Corp.  Cas.  247;  Coleman  A  partnership  or  a  joint-stock  com- 
V,  Coleman,  78  Ind.  344.  We  have  pany  is  not  necessarily  the  result  of  an 
omitted  reference  to  a  few  cases,  some-  abortive  attempt  to  organize  a  corpora- 
times  cited,  for  the  reason  that  either  tion.  Blanchard  v,  KauU,  44  Cal.  451. 
the  question  of  liability  as  partners  was  See  also  Larnett  v.  Beal,  65  N.  H. 
not  before  the  court,  as  in  Blanchard  i'.  184 ;  SewalKs  Falls  Bridge  v,  Fisk,  23 
Kaull,  44  Cal.  440;  or  the  debt  was  N.  H.  171;  Ossipee  Hosiery,  etc.,  Mfg. 
contracted  before  an}' steps  were  taken,  Co.  t.  Canney,  54  N.  H.  295;  Saund- 
other  than  the  mere  filing  of  a  certifi-  ers  v.  Farmer,  62  N.  H.  572 ;  Jewell  v, 
cate,  toward  organization,  as  in  Bergen  Gilbert,  64  N.  H.  13 ;  10  Am.  St.  Rep. 
V.  Porpoise  Fishing  Co.,  41  N.  J.  Eq.  357;  Case  v.  Kelley,  133  U.  S.  21; 
238 ;  or  it  was  contracted  after  the  ex-  Mor.  Priv.  Corp.,  ^^  744-755»" 
piration  of  the  charter  by  its  own  limit-  1.  McClinch  v.  Sturgis,  72  Me.  288. 
ation  without  reorganization,  as  in  2.  Stout  t'.  Zulick,  48  N.  J.  L.  599. 
National  Union  Bank  v.  Landon,  45  8.  Trowbridge  v,  Scudder,  11  Cush. 
N.  Y.  410.     In  the  case  last  cited,  the  (Mass.)  83." 

shareholders  entered  into  a  special  4.  Booth  i'.  Wonderly,  36  N.J.  L.  250. 
agreement,  which  by  its  terms  created  5.  Stokes  v.  Findlay,  4  McCrary 
a  partnership  as  to  third  persons.  In  (U.  S.)  205.  But  compare  Heuer  v. 
2  Mor.  Priv.  Corp.,  §  748,  the  doctrine  Carmichael,  82  Iowa  288. 
is  stated  as  follows  :  *If  an  association  6.  Pocheln  v.  Kemper,  14  La.  Ann. 
assumes  to  enter  into  a  contract  in  a  308;  74  Am.  Dec.  433;  Cresswell  v. 
corporate  capacity',  and  the  party  deal-  Oberly,  17  111.  App.  281. 
ing  with  the  association  contracts  with  7.  Curative  Acts. — Central  Agr.  As- 
it  as  if  it  were  a  corporation,  the  indi-  soc.  v.  Alabama  Gold  L.  Ins.  Co.,  70 
vidual  members  cannot  be  charged  as  Ala.  120;  3  Am.  &  Eng.  Corp.  Cas.  78; 
partners  to  the  contract,  either  sever-  State  v.  Steel,  37  Minn.  42^;  Rich- 
ally  or  jointly,  or  as  partners.*  The  mond  St.  R.  Co.  v.  Reed,  83  Ind.  9;  In 
following  cases  maintain  the  doctrine  re  Reformed  Episcopal  Church,  12 
that  the  members  of  a  corporation  de  Phila,  (Pa.)5i6;  In  re  West  Park  Ave., 
facto  cannot  be  held  liable  as  partners  etc..  Church,  12  Phila.  (Pa.)  518;  Inde- 
fbr  the  corporate  debts:  Fay  z\  No-  pendent  Order  of  Mut.  Aid  v.  Paine, 
ble,  7  Cush.  (Mass.)  188;  First  Nat.  122  111.  625;  22  Am.  &  Eng.  Corp.  Cas. 
Bank  v.  Almy,  117  Mass.  476;  Stout  v.  682;  McCord,  etc.,  Mercantile  Co.  v. 
Zulick,  48  NI  J.  L.  599;  Planters*,  etc.,  Glenn,  6  Utah  139. 
Bank  v.  Padgett,  69  Ga.  164;  Mer-  8.  Fuller  z;.  Rowe,  57  N.  Y.  23;  De- 
chants*,  etc.,  Bank  v.  Stone,  38  Mich.  Witt  v.  Hastings,  69  N.  Y.  518. 
779;  Humphreys  v.  Mooney,  5  Colo.  In  Fuller  v,  Rowe,  57  N.  Y,  23,  a 
382  ;  Central  City  Sav.  Bank  v.  Walker,  party  holding  himself  out  as  president 
66  N.  Y.  434;  Gartside  Coal   Co.  v.  of  a  corporation  duly  organized,  which, 
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after  an  abortive  attempt  at  incorporation,  by  those  who  take 
no  part  in  company  affairs,  will  not  render  them  liable  as  partners,^ 
especially  where  they  become  stockholders  in  the  belief  that  the 
-company  was  legally  organized.*  So  where  but  one  of  several 
would-be  corporators  conducts  business  in  the  proposed  corpo- 
rate name,  he  alone  is  liable  for  the  debts  contracted  therein.* 

(b)  Unauthinriied  InoorponitioB. — Where  incorporation  is  attempted 
for  the  transaction  of  business  not  specified  in  the  incorporation 
act,  the  provisions  of  which  are  sought  to  be  availed  of,*  or  where 
the  act  itself  is  unconstitutional,*  those  engaged  in  the  enterprise 
may  subject  themselves  to  a  partnership  liability. 

(3)  Corporate  Migration— {Se^  also  FOREIGN  CORPORATIONS, 
vol.  8,  p.  329). — The  transaction  of  business  by  a  foreign  corpora- 
tion as  such  is  not  a  right,®  though  it  is  usually  authorized  upon 
the  principle  of  interstate  comity.''  Stockholders  in  a  migratory 
•corporation  may  therefore  be  subjected  to  a  partnership  liability 
by  foreign  states.  Thus,  in  New  Jersey,  a  foreign  corporation 
must  reorganize  under  the  laws  of  that  state  in  order  to  secure 
immunity  to  its  members.®  And  it  seems  to  be  the  general  rule 
that  a  concern  expressly  authorized  to  do  business  anywhere  but 
in  the  state  of  its  domicile,  will  not  be  recognized  and  protected  as 
a  corporation  by  other  states.®     So,  one  who  forms  a  sham  or- 

in   fact   had   not  been,  emplo3red    the  Bank  of  Michigan,  7  Wend.   (N.   Y.) 

plaintiff  to  act   as   its  superintendent.  540;  State  f.  How,  i  Mich.  512. 

Defendant,  supposing  the  company  to  6.  Bights  of   Foreign  Gorporatioii»— • 

liave    been    incorporated,    took    stock  Interstate  Oomlty. — Bank  of   Augusta 

therein,  was  elected  president,  and  noti-  v.  Earle,    13  Pet.  (U.   S.)  519;  Paul  v. 

lied  plaintiflF  to  report   to   him,  which  Virginia,  8  Wall.  (U.  S.)  168. 

was  done,  plaintiff  drawing  drafts  on  7.  Bank  of  Augusta  v,  Earle,  13  Pet. 

•defendant  as  president,  which  were  ac-  (U.  S.)  519;  Runyan  v.  Coster,  14  Pet. 

cepted  and  paid  by  the  acting  treasurer.  (U.  S.)  129;  Blair  v.  Perpetual  Ins.  Co., 

The  business  proved  a  failure,  and  was  10  Mo.  559;  47  Am.  Dec.  129;  Williams 

abandoned,  and  in  an  action  to  recover  v,   Creswell,  51    Miss.  817;    Miller  v. 

plaintiff's  salary,  it  was  held  that  the  Ewer,  37  Me.  509;   46  Am.   Dec.  619; 

defendant  was  not  liable.  Merrick  v.  Van  Santvoord,  34  N.  Y. 

1.  Stafford  Bank  f.  Palmer,  47  Conn.  221;  Wright   v,  Bundy,    11    Ind.  404; 

443.     Compare  Richardson  v.  Pitts,  71  Hanna  v.  International  Petroleum  Co., 

Mo.  128.  23  Ohio  St.  622;  Newburg  Petroleum 

S.  American    Salt    Co.  v,   Heiden-  Co.  v.  Weare,  27  Ohio  St.  343;  Wood 

keimer,  80  Tex.  344.  Hydraulic  Hose  M.  Co.  v.  King,  45  Ga. 

8.  Rutherford  v.  Hill,  22  Oregon  218;  35;  Second  Nat.  Bank  v.  Hall,  35  'Ohio 

36  Am.  &  Eng.  Corp.  Cas.  687.  St.  158;  Bagley  v,  Tyler,  43   Mo.  App. 

4.  Unanthorlzed  Incorporation. — Vre-  195;  Empire  Mills  t^.  Alston  Grocery 

•denburg  v.   Behan,   33   La.  Ann.  627;  Co.  (Tex.  App.   1891),  33  Am.  &  Eng. 

•Glen    V.    Breard,  35    La.    Ann.    875;  Corp.  Cas.  15. 

Mohr  V,   Minnesota  Elevator  Co.,  40  8.  Hill  v.  Beach,  12  N.J.  Eq.  31. 

Minn.  343;  Press  Printing  Co.  v.  Board  9.  Land  Grant  R.  &  T.  Co.  v,  Coffey 

•of  Assessors,  51  N.  J.  L.  75 ;  Bank  of  County,  6  Kan.  245.     In   this  case  it 

California  v,  Collins,  7   Hun  (N.  Y.)  was  said  that  no  rule  of  comity  will  al- 

336 ;  People  v.  Nelson,  46  N.  Y.  477 ;  low  one  state   to  spawn  corporations 

People  V,  Gunn,  96  N.  Y.  317;  McGrew  and  send  them  forth   into  other  states 

V,  City  Produce  Exch.,  85  Tenn.  572.  to   be  nurtured  and  do  business  there, 

0.  Eaton  V.  Walker,  76   Mich.  579;  when   said     first-mentioned  state  will 

•Chenango  Bridge  Co.  f.  Paige,  83  N.  not  allow  them  to  do  business  within  its 

Y.  178;  38  Am.  Rep.  407;  Williams  v,  own  boundaries.    See  also   Kruse  v, 
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ganization  to  enable  him  to  carry  on  his  private  affairs,  but  doing 
and  intending  to  do  no  business  in  the  state  where  it  is  incor- 
porated, is  liable  individually.^  But  it  is  also  held  in  Massachu- 
setts that  a  corporation  of  that  state  may  in  fact  do  all  of  its 
business  outside,*  and  in  Ohio  that  corporations  may  do  business 
•there,  though  organized  under  the  more  liberal  laws  of  Kentucky, 
and  thereby  escape  liability.*  The  laws  of  Texas  do  not  author- 
ize corporations  for  mercantile  business,  and  stockholders  in  a 
•company  transacting  such  business  in  Texas,  but  organized  in 
Iowa,  are  liable  as  partners  even  to  one  who  dealt  with  them  as  a 
•corporation.* 

(4)  Fraud— {Sec  also  Officers  (Private  Corporations),  vol. 
17,  p.  115). — Stockholders  may  sometimes  incur  partnership  lia- 
bility by  fraudulent  acts  and  representations.*  Thus,  using  the 
•corporation  as  a  cloak  for  the  prosecution  of  illegal  business,® 
fraudulent  representations  as  to  the  solvency  of  the  concern,''  and 
in  some  jurisdictions,  holding  or  allowing  the  members  to  be  held 
out  as  partners,®  will  render  them  liable  as  such.  So,  a  false  ad- 
vertisement as  to  the  amount  of  capital  stock  will  sometimes,® 
though  not  always,^®  have  that  effect ;  but  in  Georgia  it  is  held  that 
-creditors  must  have  been  induced  to  become  such  by  acts  or 
statements  of  the  stockholders,  in  order  to  charge  the  latter.** 

Dusenbury,  19  N.  Y.  Wkly.  Dig.  201,  7.  Searight   v.  Payne,  2  Tenn.  Ch. 

where  a  corporation  was  organized  un-  175.     But  not  statements  made  in  good 

•der  the  law  of  New  Jersey^  but  had  faith.    Jackson  v.  Turquand,  L.  R.,  4 

no  place  of  business  in  that  state,  and  H.  L.  305. 

transacted  all  its  business  in  iV^tc/ i^49r>&.  8.  Colfingwood    v.  Berkeley,   15   C. 

The  court  said  :     "  It  was  not  an  exist-  B.,  N.  S.  145;  109  E.  C.  L.  145  ;  Mad- 

ing  corporation  within  the  meaning  of  dick  v.  Marshall,  17  C.  B.,  N.  S.  829; 

the  statute  of  A^*^w  y^rjc_y,  under  which  11  £.  C.  L.  828;  Wood  v,  Argyll,  6  M. 

it  purports  to  have  been  incorporated.  &  G.  928;  Lake  v,  Arg^'ll,  6  C^  B.  477; 

«     .    .     It  was  a  fraud  upon  the  laws  of  51  £.  C.  L.  477. 

Neiv  Jersey^  and  cannot  screen  defend-  The  fact  that  stockholders  might  have 
ants  and  its  organizers  from  personal  represented  that  they  were  individually 
responsibility  as  partners  for  contracts  liable  when  the  charter  did  not  make 
made  in  New  Torh  under  the  assumed  them  so,  will  not  bind  them  as  stock- 
name."  See  also  to  the  same  effect  holders.  Reid  v,  Eatonton  Mfg.  Co., 
the  opinion  of   Attorney -General   of  40  Ga.  98. 

Texas,  2   Ry.  &  Corp.  Law  J.  433,  as  9.  In  Illinois,  by  statute.     See  also 

to  a  corporation  organized  in  Scotland  Haslett  t.  Wotherspoon,  i  Strobh.  Eq. 

to  purchase  lands  anywhere  but  in  that  (S.  Car.)  229. 

•country.  Stockholders  commit  a  legal   fraud 

1.  Montgomery  v.  Forbes,  148  Mass.  by   doing   business    on   less  than   the 
249.  minimum  capital,  and  must  make  good 

2.  Saltmarsh  v,  Spaulding,  147  Mass.  the  capital,  with   interest;   and  cannot 
224;  20  Am.  &  Eng.  Corp.  Cas.  514.  retain  amounts  drawn  from  the  corpo- 

8.  Second    Nat.    Bank  v.   Hall,   35  rate  assets  as   pretended   salaries;   no 

Ohio   St.   158;   Second   Nat.  Bank  v,  profits  appearing  from  which   to   pay 

Lovell,  2  Cin.  (Ohio)  397.  salaries.     Burns  v.  Beck,  etc.,    Hard- 

4.  Empire   Mills  v»  Alston  Grocery  ware  Co.,  83  Ga.  471. 

Co.  (Tex.  App.  1891),  33  Am.  &  Eng.  10.  Wakeman  v.  Dalley,  51  N.  Y.  27; 

Corp.  Cas.  15.  10  Am.  Dec.  551;  First  Nat.  Bank  v, 

5.  Chandler  v.  Bacon,  30  Fed.  Rep.  Almy,  117  Mass.  476;  Evans  v,  Coven- 
538;  Emery  v.  Parrott,  107  Mass.  95.  try,  25  L.  J.  Ch.  489;  Crease  v.  Bab- 

6.  McGrew    v.    City    Produce   Ex-    cock,  10  Met.  (Mass.)  525. 
•change,  85  Tenn.  572.  11.  Sisson  v,  Matthews,  30  Ga.  848. 
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(5)  Miscellaneous  Instances. — The  status  of  stockholders  is  not 
affected  by  corporate  dissolution,*  nor  is  partnership  liability  in- 
curred by  them  for  acts  of  corporate  agents,*  unless  continuance 
of  the  business  is  authorized  by  the  stockholders.*  Parties  may 
become  individually  liable,  however,  by  continuing  the  business 
of  a  corporation  whose  property  and  franchises  they  have  pur- 
chased,^ as  such  a  transfer  does  not  per  se  invest  them  with  cor- 
porate powers.^ 

2.  Effect  of  Transfer — a.  Upon  Subscription  Liability. — It  is 
the  general  common-law  rule  that  a  transfer,  if  regular  and  bona 
fidcy  relieves  the  transferrer  from  liability  for  unpaid  subscriptions.* 

1.  Dleeolutlon. — Rowland  v,  Meader  In  England^  while  the  cases  do  not 
Furniture  Co.,  38  Ohio  St.  269;  Port-  seem  entirel}'  harmonious,  in  principle, 
land,  etc.,  Ins.  Co.  v.  Portland,  12  B.  it  is  held  that  a  transfer,  if  real  and  sub- 
Mon.  (Ky.)  77;  Polar  Star  Lodge  v.  stantial,  and  without  reservation,  will 
Polar  Star  Lodge,  16  La.  Ann.  53.  be  upheld  though  made  with  the  in  ten - 

2.  Central  City  Sav.  Bank  v.  Walker,  tion  to  escape  liability.  DePass's  Case, 
66  N.  Y.  424.  4  De  G.  &  J.  544 ;  Ex  parte  Costello.  2 

3.  National  Union  Bank  v.  Landon,  De  G.  F.  &  J.  30a  ;  Ex  par/e  Jtsf^opj2'; 
45  N.  Y.  410.  L.  J.  Ch.  757;  Harrison's  Case,  L.  R., 

4.  Chaffe  v.  Ludeling,  27  La.  Ann.607.  6  C5h.  286;    Colquhon  t/.  Courtenav,  43 

5.  New  Orleans,  etc.,  R.  Co.  ir.  Dela-  L.  J.  Ch.  338;  29  L.  T.,  N.  S.'877; 
more,  114  U.  S.  501;  Memphis,  etc.,  R.  Chynoweth*s  Case,  15  Ch.  Div.  13; 
Co.  V.  Berry,  112  U.  S.  600;  Fletsam  v.  Weston's  Case.  L.  R.,  4  Ch.  20.  See 
Hay,  122  111.  293;  22  Am.  &  Eng.  Corp.  also  Master's  Case,  L.  R.,  7  Ch.  292  ; 
Cas.  559;  3  Am.  St.  Rep.  49a;  Archer  Hakim's  Case,  L.  R.,  7  Ch.  296,  n.; 
V.  Terre  Haute,  etc.,  R.  Co.,  102  111.  Bishop's  Case,  L.  R.,  7  Ch.  296,  n.;  Wil- 
492;  Black  V.  Delaware,  etc.,  Canal  liams'  Case,  i  Ch.  Div.  576;  King's 
Co.,  24  N.  J.  Eq.  455;  Chaffe  v.  Lu-  Case,  L.  R.,  6  Ch.  196;  In  re  Taurine 
deling,  27  La.  Ann.  607.  Co.,  25   Ch.    Div.   iiS;   Moore  t*.  Mc- 

6.  Transfer  BelleveB  from  Subscrlp-  Laren.  11  U.  C,  C.  P.  534;  Battle's 
tlon  Liability. — Huddersfield  Canal  Co.  Case,  39  L.J.  Ch.  301;  Bunn's  Case,  2 
V.  Buckley,  7  T.  R.  36;  Gilmore  v.  De  G.  F.  &  J.  275.  Even  though  it  is  a 
Bank  of  Cincinnati,  8  Ohio  62  ;  Cole  v.  gift.  Master's  Case,  L.  R.,  7  Ch.  292  ; 
Ryan,  52  Barb.  (N.  Y.)  168;  Billings  v.  41  L.J.  Ch.  501,  reversing  215  L.  T., 
Robinson,  94  N.  Y.  415;  Wakefield  v.  N.  S.  582.  And  a  transfer  in  trust, 
Fargo,  90  N.  Y.  213;  Cowles  v,  Crom-  where  there  are  no  circumstances  of 
well,  25  Barb.  (N.  Y.)  413;  Isham  7;.  fraud,  has  been  held  to  relieve  the  bene- 
Buckingham,  49  N.  Y.  216;  Stewart  v.  ficial  owner  from  liability,  though  arti- 
Walla  Walla  Print.,  etc.,  Co..  i  Wash,  cles  of  association  provided  that  the 
521 ;  Chouteau  Spring  Co.  t*.  Harris,  20  company  should  not  notice  trusts.  Ex 
Mo.  382;  Miller  v.  Great  Republic  Ins.  parte  Bugg,  2  Dr.  &  Sm.  452. 

Co.,  50  Mo.  55 ;  Allen  t\  Montgomery  A  fictitious  transfer  was  sustained, 
R.  Co.,  II  Ala.  437;  Hayne  r.  Palmer,  though  the  circumstances  were  suspi- 
13  La.  Ann.  240;  Weston's  Case,  L.  cious,  where  the  parties  deposed  that  no 
R.,  4  Ch.  20;  McKenzie  v.  Kittridge,  trust  was  reserved.  Battle's  Case,  39 
24  U.  C,  C.  P.  i;  Provincial  Ins.  Co.  f.  L.J.  Ch.  391;  18  W.  R.  620.  See  also 
Shaw,  19  U.  C,  Q^  B.  533;  In  re  Slater's  Case,  35  Beav.  391;  35  L.  J.  Ch. 
European  Bank,  41  L.  J.  Ch.  501 ;  Burke  304.  Where  the  secretary  of  a  company 
V.  Smith,  16  Wall.  (U.  S.)  390;  Brig-  purchased  shares  and  had  them  trans- 
ham  V.  Mead,  10  Allen  (Mass.)  245;  ferred  to  a  *' dummy,"  a  person  of  small 
First  Nat.  Bank  v.  Gifford,  47  Iowa  means,  in  order  to  conceal  the  fact  that 
575.  But  see  contra,  Messersmith  v.  he  (the  secretary)  was  trafficking  in 
Sliaron  Sav.  Bank,  96  Pa.  St.  440 ;  shares,  the  transaction  was  bona  fide. 
Ladd  V,  Cartwright,  7  Oregon  329;  King's  Case,  L.  R.,  6  Ch.  196. 
Watson  V,  Eales,  23  Beav.  294;  Mc-  Knowledge  that  the  company'  is  on 
Cready  v,  Rumsey,  6  Duer  (N.  Y.)  the  eve  of  dissolution  will  not  always 
574;  In  re  Bachman,  I3  Nat.  Bank  prevent  the  release  of  the  transferrer.  7^ 
kfg.  223.  re  Taurine  Co.,  25  Ch,  Div.  118. 
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This  species  of  liability  is  said  to  "  follow  the  stock,"*  and  to  pass 
from  the  transferrer  to  the  transferee.*  But  a  bona  fide  transferee 
without  notice  cannot  generally  be  held  liable  by  corporate  credit- 
ors for  the  par  value  of  shares  originally  issued  for  an  overvalued 
consideration,'  nor  is  one  to  whom  shares  are  issued  without  his 
knowledge  liable,  unless  he  performs  some  act  of  ratification.*    By 

A  transfer  to  escape  liability  is  not  A  proposed  transferee  who  has  acted 

always  upheld.     See  Payne's  Case,  L.  as  the  owner  of  stock  will,  in  equity,  be 

R.,  9Eq.  223.                   '  liable,  though  he  has  neither  executed 

A  transfer  otherwise  bona  fide  can-  nor  registered  the  transfer.    Shepherd 

not  be  set  aside  because  the  purchaser  v,  Gillespie,  17  L.  T.,  N.  S.  280. 

was  paid  money  to  take  the  stock,  or  be-  The  trustee,  and  not  the  beneficiary 

cause  the  certificate  contains  false  rep-  of  stock  transferred   in  trust,  is  liable 

resentations  as  to  consideration.    And  after  transfer.     Williams'  Case,  i  Ch. 

the  seller  cannot  refuse  to  sign  the  deed  Div.  576.    But  if  there  is  no  bona  fide 

because  it  states  a  fictitious  considera-  trusteeship  the  beneficiary  does  not  es- 

tion.    Case  v.  McClellan,  25  L.  T.,  N.  cape  liability.    Ex  parte  Cox,  4  De  G. 

S.  753;  In  re  Hafod  Lead  Mining  Co.,  J.  &  S.  53;  33  L.  J.  Ch.  145.     Nor  are 

35  L.  J.  Ch.  304.    The  transferrer  may  the  trustees  liable  if  transfer  was  made 

be  released  if  the  transferee  is  accepted  under  the  express  provision  that  they 

by  the  corporation,  though  the  trans-  should  not,  except  b^'  their  own  direc- 

fer  was  irregular.     Murray  v.  Bush,  L.  tion,  be  registered.    Gray's  Case,  i  Ch. 

R.,  6  H.  L.  37.  But  not  if  it  has  entered  Div.  664.    The  trustee  inay  compel  his 

a  memorial  of  transfer.    A^'lesbury  R.  beneficiary  to  Indemnify   him  against 

Co.  V,  Mount,  4  M.  &  G.  651 ;  5  Scott,  calls.     Hemming  z\  Maddick,  L.  R.,  7 

N.  R.  127.  Ch.  395. 

An  action  lies  against  a  transferrer  In  Pennsylvania^  it  has  been   held 

after  call,  but   beH>re    it    is  paj'able.  that  a  transferee  of  stock,  subject  to 

North  Am.,  etc.,  Assoc,  v,  Bentley,  19  future  calls,  is  not  personally  liable  for 

L.  J.,  Q^  B.  427.  such  unpaid  installments   if  act  of  in- 

1.  A^e^raj^a  Constitution,  Art.13,  §4.  corporation  does  not  require  it.     Palm- 

8.  Upton  V.  Tribilcock,  91    U.  S.  45  ;  er  v.  Ridge  Min.  Co.,  34  Pa.  St.  288. 

Webster  v.  Upton,  91  U.  S.  65;  Pull-  8.  Young  v.  Erie  Iron  Co.,  65  Mich, 

man  V.  Upton,  96  U.  S.  328;  Upton  v.  iii;   16  Am.  &   Eng.  Corp.  Cas.  626; 

Hansbrough,  3  Biss.  (U.  S.)  417;  Libby  Erskine  T'.  Loewenstein,  83  Mo.   301; 

V.  Tobev,  82  Me.  397;  31  Am.  &  Eng.  West  Nashville,  etc.,  Co.  v,  Nashville 

Corp.  Cas.  526;  Hall  v.  U.  S.  Ins.  Co.,  Sav.    Bank,  86  Tenn.    252;  Steacr  v. 

5  Gill  (Md.)  484;  Bend  v,  Susquehanna  Little  Rock,  etc.,  R.  Co.,  5  Dill.  (U.  S.) 

Bridge,etc.,Co.,6Harr.  &J.  (Md.)  128;  348;  Brant  v.  Ehlen,  59  Md.  i;  Win- 

14  Am.  Dec.  261;  Merrimac   Min.  Co.  tringham  v,  Rosenthal,  25  Hun  (N.  Y.) 

v.  Bagley,   14   Mich.  501;  Brigham  v.  580;  Waterhouse  v.  Jamieson,  L.  R.,  2 

Mead,  10  Allen  (Mass.)  245;  Hartford,  H.  L.  Sc.  29;  Burkinshaw  v.  Nicholls^ 

etc.,  R.  Co.  XK  Boorman,  12  Conn.  530;  L.  R.,  3  App.  Cas.   1004;    Douglass  v. 

Moore  v.  Jones,  3   Woods   (U.  S.)  53;  Ireland,  73  N.  Y.  100;  Boynton  r.  An- 

Merrimac  Min.  Co.  X),  Lew,  54  Pa.  St.  drews,  63  N,  Y.  93;  Boynton  v.  Hatch, 

227;  93    Am.  Dec.  697;    Auddersfleld  47  N.  Y.  225;  Schenck  v.  Andrews,  57 

Canal  Co.  V.  Buckley,  7  T.R.  36;  Mann  N.   Y.    134;  Phelan  v.  Hazard,  5  Dill. 

V,  Currie,  2  Barb.  (N.  Y.)  204;  Brown  (U.  S.)  45;    Smith  v.  North  American 

V,  Hitchcock,  36  Ohio  St.  657;   Ladd  Min.  Co.,  i  Nev.  423;  Goodrich  v,  Rey- 

V,  Cartwright,  7  Oregon  329.    See  also  nolds,  31    111.  490;   83   Am.  Dec.   240 ; 

DePass' Case,  4  DeG.  &J.544;  Cape's  Spense  v.   Iowa  Valley,  etc.,   Co.,  36 

Case,  2  De  G.  M.  &  G.  562;  Briggs  v,  Iowa  407.  Contra^  Cover  v.  Manawav*. 

Waldron,  83    N.  Y.  582;  Chesley  v.  115  Pa.  St.  348;  2  Am.  St.  Rep.  552.  " 

Pierce,  32  N.  H.  3S8;  Thebus  v.  Smiley,  4.  Keyser  v,   Hitz,   133   U.   S.   138, 

no  111.  316.  holding  also  that  an  indorsement  by 

In  England,  liabilitj'  passes  and  at-  the  payee  of  a  check  purporting  to  be 

taches  to    the  transferee,  though   the  drawn'  in  payment  of  a  dividend  due 

transferrer  had  not,  at  the  time  of  trans-  the  payee  as  a  stockholder,  estops  him 

fer,  any  stock  in  his  name.    Weiker-  from  denying  knowledge  and  owner- 

sheim's  Case,  L.  R.,  8  Ch.  831.  ship. 
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many  authorities  it  is  held  that  pledgees  or  holders  of  stock  as  col- 
lateral are  liable  to  creditors ;  *  but  in  Maryland,^  Missouri?  and 
New  York,^  such  holders  are  exempt,  and  by  other  cases  they  are 
held  liable  only  when  their  certificates  fail  to  establish  their  charac- 
ter as  pledgees.*  The  liability  of  parties  to  a  transfer  is  frequently 
regulated  by  statute.*  But  while  a  transfer  in  good  faith  may  thus 
relieve  a  stockholder,  an  irregular  transfer,  or  one  made  for  the 
express  purpose  of  escaping  liability,  will  not  always  have  that 
eflfect.''    Accordingly,  transfers   without   the    required    registra- 

1.  Germania  Nat.  Bank  v.  Case,  99    cases  cited  above,  that  a  transfer  will 
U.  S.  628;  PuUman  v.  Upton,  96  U.  S.    not  be  supported  where  facts  .indicate 


328 ;  Sleeper  v.  Goodwin.  67  Wis.  579 
Moore  v.  Jones,  3  Woods  (U.  S.)  53 
Adderly  v.  Storm,  6  Hill  (N.  Y.)  624 


that  it  was  colorable  and  made  with 
reservation  and  to  escape  liability.  Ex 
parte  Lund,  27  Beav.  465;  28  L.  J.  Ch. 

Crease'  v,  Babcock,    10  Met.   (Mass.)  628;  Hyam's  Case,  i  De  G.  F.  &  J.  75; 

525;    Holyoke   Bank  v.   Burnham,   xi  29  L.J.  Ch.  243;  Ex  parte  Costello,  2 

Cush.    (Mass.)  183;  Johnson  r.  Som-  De  G.  F.  &  J.  302;  30  L.  J.  Ch.  1x3; 

crville    Dyeing,    etc.,     Co.,    15    Gray  i?»/<zr/<r  Alexander,  9  W.  R,  410;  3  L. 

(Mass )   2x6;    Melvin   v:  Lamar    Ins.  T.,  N.  S.  883.    And   transfer  to  one 

Co.,  80  111.  446;  22  Am.  Rep.  199;  Rose-  without  means  has  been   held   not  in 

velt  V.   Brown,  11    N.  Y.    148;  In  re  good  faith.    ^*/«r/tf  Hatton,  31  L.  J. 

Empire    City    Bank,    18    N.   Y.    199;  Ch.  340;  10  W.  R.  313;  j?*/«r/<r  Budd, 

Grew  V.  Breed,  10  Met.  (Mass.)  569;  3  De  G.  F.  &  J.  297;  30  Beav.  143. 

Aultman's    Appeal,'  98    Pa.    St.    505;  A  registered  transfer  to  a  trustee  to 

Hayne   v.   Palmer,  13  La.   Ann.  240;  escape  liability  is  void,  though  the  deed 

Magruder  v,  Colston,   44  Md.  349;  3  of    settlement    makes    the    registered 

Am.  Rep.  177;  Wheelock  v.  Kost,  77  owner  the  beneficial  one.    Chinnock's 

111.  296;  Hale  V.  Walker,  31  Iowa  344;  Case,  i  Johns.  714;  8  W.  R.  255. 

7  Am.  Rep.  137;  Barre  First  Nat.  Bank  Where  the  deed  of  transfer  was  never 

V.  Hingham   Mfg.  Co.,  127  Mass.  563;  sent  to  the  transferee,  though   lodged 

Dickinson  v.  Central  Nat.  Bank,  129  with  the  company  four  days  before  sus- 

Mass.  279;  37  Am.  Rep.  351;  Richard-  pension,  and  it  was  the  practice  of  the 

son   V,  Abendroth,  43  Barb.  (N.  Y.)  company  to  require  execution  by  the 

162;  Koons  V,  First  Nat:  Bank,  89  Ind.  transferee,  the  transferrer  was  held  as  a 

178;   3  Am.  &  Eng.  Corp.  Cas.    176;  contributoir.    Marino's  Case,  L.  R.,  3 

Price   &  Brown's  Case,  L.  R.,  5   Ch.  Ch.  596;  Ex  parte  Musgrave,  L.  R.,  5 

294;  Royal   Bank  of  India's  Case,  L.  £q.  193.     So  failure  to  register  a  trans- 

R.,  7Eq.9i;  L.  R.,  4  Ch.  252;  Weiker-  fer,  leaves  the  transferrer  still   liable, 

sheim's  Case,  L.  R.,  8  Ch.  831.  Head's  Case,  L.  R.,  3  Eq.  84;  Evans  v. 

But   a  transfer  by  the  pledgee   ter-  Woods,  L,  R.,  5  Eq.  9.     But  not  if  due 

minates  his  liability,  though  made  for  to  default  of  company.    Ex  parte  Fj'fe, 

that  very  purpose.     Holyoke  Bank  v,  L.  R.,  4  Ch.  768;  In  re  Manchester  & 

Burnham,  11  Cush.  (Mass.)  183.  Oldham  Bank,  54  L.J.  Ch.  926. 

2.  Matthews  v.  Albert,  24  Md.  527.  A   transfer,  when   calls  are  unpaid, 

8.  Union  Sav.  Assoc,  v,   Seligman,  if  subsequently    canceled,  is    invalid, 

92  Mo.  635;  I  Am.  St.  Rep.  776;  Bur-  though  passed  bj'  the  board  of  direct- 

gess  V,  Seligman,  107  U.  S.  20.  ors.     Anderson's  Case,  L.  R.,  8  Eq. 

4.  McMahon  v.  Macy,  51  N.  Y.  155;  509.    And  the  transferrer  will  be  liable 

Stover  V,  Flack,  30  N.  Y.'64;  41  Barb,  if  the  transfer  was  made  after  the  day 

(N.  Y.)  162;  In  re  Reciprocity  Bank,  when    the  call  should  properly   have 

22  N.  Y.  17;  Guest  v»  Worcester,  etc.,  been  issued,  though  it  was  postponed 

R.  Co.,  L.  R.,  4  C.  P.  9.  by  the  directors.    Gilbert's  Case,  L.  R., 

0.  Davis  V,  Essex   Baptist   Soc,  44  5  Ch.  559. 

Conn.  582  ;  Barre  First  Nat.  Bank  v.  Where  a  mortgagee  of  stock   directs 

Hingham  Mfg.  Co.,  127  Mass.  563.  a  transfer  to  his  servant  to  escape  lia- 

6.  See  the  statutory  provisions  of  the  bility,  but  is  at  the  time  subject  to  none, 
various  states.  the  servant  holds  the  stock  in  trust.  Col- 

7.  In   England  it    is    held,  though  quhoun  v.  Courtenay,  43  L.  J.  Ch.  338. 
seemingly  in  conflict  with  the  English  Neglect  of  formalities  is  held  to  viti- 
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tion,^  or  to  irresponsible  parties,  and  those  incompetent  to  hold 
-stock,  have  been  held  to  leave  the  transferrer  in  statu  quo^  The 
rule  regarding  registration,  however,  is  sometimes  relaxed,*  as  in 
case  of  omission  through  the  failure  of  the  company  *  where  the 
transferee  has  done,  all  in  his  power  to  complete  the  transfer,*  or 
'where  registration  is  not  required.*  In  England^  a  transfer  to  the 
company  will  not  relieve  the  stockholder, "^  and  in  the    United 

ate  transfer.  Cape's  Case,  3  De  G.  M.&  if  no  transfer  had   been   made.    Such 

<j.  272;  Ex  parte  Walker,  L.  R.,  2  Eq.  was  the  decision  in  Marcy  v.  Clark,  17 

554;  Heritage's  Case,  L.  R.,  9  Eq.  5.  Mass.  330;  Middletown  Bank  v.  McGill, 

1.  Unregistered  Transfer  Will  Not  Re-  5  Conn.  70;  and  in  Roman  v.  Fry,  5  J. 
lease. — Shellington  v.   Howland,  53  N.  jf.  Marsh  (Ky.)  634." 

Y.  376;  Worrall  t'.  Judson,  5  Barb.  (N.  The  assignment  to  a  fictitious  person 

Y.)  210;  Louisiana  Ins.  Co.  v.  Gordon,  is  a  mere  nullity.     It  transfers  no  right, 

8  La.  174;  Dane  v.  Young,  61  Me.  160;  simply  because  there  is  no  real  person 

Fowler  t;.   Ludwig,  34  Me.  455;  Davis  to   receive   it  on  its  passing   from  the 

V,  Essex   Baptist   Soc,  44  Conn.   582 ;  original  proprietor.     Muskingum  Val- 

Kelloggv.  Stock  well,  75  111.68;  Brown's  ley  Turnpike  Co.  v.    Ward,    13   Ohio 

N.  B.  Cas.  147;  London,  etc.,  R.  Co.  v.  127;  42  Am.  Dec.  191. 

Fairclough,  2  M.  &  G.  674;  McEwenf.  8.  Wehrman     v,    Reakert,     i    Cin. 

West    London   Wharves,  etc.,  Co.,  L.  (Ohio)  230. 

R.,  6  Ch.  655;    Midland,   etc.,   Co.   v.  4.  Isham  r.  Buckingham,  49  N.  Y. 

•Gordon,    16   M.   &  W.  804;  Sayles  v.  216;  Cutting  i;.  Damerel,  88  N.  Y.  410; 

Blanc,  19  L.  J.,  Q^B.  19;  6  Eng.   Ry.  Chambersburg   Ins.  Co.  v.   Smith,    11 

•Cas.  79.     See  also  Cutting  v.  Damerel,  Pa.  St.  120;  Murray  v.  Bush,  L.  R.,  6 

23  Hun  (N.  Y.)  339.  H.  L.  37;  Upton  v,  Burnham,  3  Biss. 

2.  Transfers  to  Irresponsible  Parties.  (U.  S.)  431 ;  Fyfe's  Case,  L.  R.,  4  Ch. 
— Bowden  v,  Johnson,  107  U.  S.  251;  768;  Lowe's  Case,  L.  R.,  9  Eq.  589; 
Bowden  v.  Santos,  1    Hughes  (U.  S.)  Nation's  Case,  L.  R.,  3  Eq.  77. 

158;  Provident   Sav.   Inst,  v,  Jackson  6.  Whitney  xk  Butler,  118  U.  S.  655; 

Place  Skating,  etc..  Rink,  52  Mo.  557 ;  Ex  parte   Henderson,    19  Beav.    107 ; 

McClaren  r.  Franciscus,  43   Mo.  452;  Shortridge  ?'.  Bosanquet,  16  Beav.  84, 

Rider   v.  Morrison,  54   Md.  429;  Cen-  overruling  Bosanquet  r,  Shortridge,  4 

tral    Agr.,    etc.,   Assoc,   v.    Alabama  Exch.  699;  White's  Case,  L.  R.,  3  Eq. 

Gold  L.  Ins.  Co.,  70  Ala.  120;  3  Am.  &  86.     But  see  contra^  In  re  Bachman,  12 

Eng.  Corp.  Cas.  78;  Mandion  v.  Fire-  Nat,    Bankr.    Reg.    223;    Johnson    v. 

man's  Ins.  Co.,  11  Rob.  (La.)  177;  Na-  Laflin,  5  Dill.  (U.  S.)  65;   Cartmell's 

than  V,  Whitlock,  9  Paige  (N.  Y.)  152;  Case,   L.   R.,   9    Ch.   691;    Heritage's 

Paine  v,  Stewart,  33  Conn.  517;  Castle-  Case,  L.  R.,  9  Eq.  5;  Midland,  etc.,  R. 

man  v.  Holmes,  4  J.  J.  Marsh.  (Ky.)  i;  Co.  v.  Gordon,  16  M.  &  W.   804;  Ex 

Everhart  v.  Westchester,   etc.,  R.  Co.,  parte  Hall,  5  Railw.   Cas.  624;    In  re 

28   Pa.  St.   339;  Veiller   v.   Brown,  18  Anglo  Indian,  etc.,  Inst.,  Smith's  Case, 

Hun  (N.  Y.)  571;  Aultman's   Appeal,  7  Ry.  &  Corp,  Law  J.  57. 

<j^  Pa.  St.  505;  Arthur  v.  Midland   R.  In   England^  failure  of  directors  to 

•Co.,  3  Kiiy  &  J.  204;  Ex  parte  Cox,  4  assent   will   prevent  the  liability  from 

De  G.  J.  &  S.  53;  Pugh  &  Sharman's  divesting,  though  the  stockholder  has 

Case,  L.  R.,  13  Eq-  566.     In  Dauchy  v.  used  every  effort  to  transfer.    Chartre's 

Brown,   24   Vt.   210,   Isham,  J.,   said:  Case,  i  De  G.  &  Sm.  581. 

■**The  suggestion  which  has  been  made  The  transferee  cannot  claim  exemp- 

against   this   construction   of    the   act,  tion   by   reason  of  the  company's  act. 

that   a   stockholder  may   fraudulently  Ex  parte  Holmes,  15   W.  R.  1*88;  nor 

-dispose  of  his  stock  to  avoid  liability,  by  raising  technical  objections.     Royal 

can  have  no   controlling   influence,  for  Bank  of  India's  Case,  L.  R.,  7   Eq.  91; 

it  has  been  too  frequently'  decided  to  be  Burnes  v.  Pennell,  2  H.  L.  Cas.  497. 

considered  as  an  open  question,  that  6.  Sayles  v.  Bates,  15  R.  1. 342.  See  al- 

such  transfers  as  against  creditors  are  so  Stock — Registration,  vol.  23,  p.  582. 

absolutely  void,  that,  as  to  them,  they  7.  Transfer  to  Corporation. — Ex  parte 

.are  to  be  considered   still  as  members,  Morgan,  i    Macn.  &  G.  225;    Lawe's 

and  that  an   execution  can   be   levied  Case.  1  DeG.  M.  &  G.  421;  21  L.  J.,  N. 

upon  their  personal  and  real  estate,  as  S.  Ch.  688;  Bennett's  Case,  5  De  G.  M. 
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States,  while  bona  fide  transfers  to  the  corporation  are  generally 
sustained,  they  will  not  be  if  the  concern  is  insolvent  and  the  effect 
will  be  to  imperil  the  security  of  corporate  creditors.^ 

*.  Upon  Statutory  Liability.— Three  distinct  views  have 
been  adopted  by  the  courts  as  to  the  time  of^  the  accrual  of  stat- 
utory liability  and  the  effect  of  transfer  thereon.  Allowance  must, 
of  course,  be  made  for  the  variation  in  form  and  language  of  the 
statutes  imposing  the  liability,  in  accounting  for  the  divergence 
of  judicial  interpretation.  According  to  one  view,  those  only  are 
liable  who  were  stockholders  when  the  debt  was  contracted,^  and 
while  transfer  will  release  them  from  debts  subsequently  incurred,' 
it  will  not  have  that  effect  upon  those  contracted  during  their 
membership ;  ^  again,  the  doctrine  is  announced  that  those  who 

&  G.  284; -ffx/ar/tf  Eyre,  31  Bcav.  177;  tena     Co.,     9     Paige    (N.    Y.)    598; 

Bx  parte  Benham,  13  L.  T.,  N.  S.  224;  38  Am.  Dec.  569;  Harger  v.   McCul- 

Walker'g     Case,    L.    R.,    6    Eq.    30;  lough,    2    Den.  (N.    Y.)   119;    Tracj 

Bx  parte  Grtidy.i  De  G.  J.  &  S.  488;  r.     Yates,    18    Barb.    (N.    Y.)     152; 

Ex  parte  Cross,  38  L.  }.  Ch.  583.     But  Phillips  v.  Therasson,  11  Hun  (N.  Y.) 

semble^  if  the  transferrer  is  not  aware  141;  Williams  v,  Hanna,  40  Ind.  535; 

that  the  purchase  is  for  the  company,  Chesley  v.  Pierce,  32  N.  H.  388;  Lar- 

he    is   not  liable.     Hollwej's    Case,  i  rabee  v,  Baldwin,  35  Cal.  155 ;  Norris 

De  G.  &  Sm.  777;  nor  where  the  com-  v,   Johnson,  34   Md.  485;     Norris  v. 

pany  is  empowered  to  deal  in  its  own  Wrenschall,    34  Md.  49a;   Fleeson  v. 

shares.    Ex  parte  Lane,  i  De  G.  J.  &  Savage,  Silver  Min.  Co.,  3  Nev.  157 ; 

S.  504.  But  such  power  cannot  be  dele-  Windham  Prov.  Sav.  Inst,  v,  Sprague, 

gated.    Cartmeirs  Case,  L.  R.,  9  Ch.  43  Vt.  503 ;  Freeland  x\  McCuUoueh^ 

691.     A  transfer  to  a  director  is  valid,  i  Den.  (N.  Y.)  412;  43Am.  Dec.  6^; 

though  obtained  by  a  threat  of  apply-  McCullough  v.  Moss,  5  Den.  (N.  Y.) 

ing  for  a  winding-up  order.    Bx  parte  ^67;    Sayles  r.  Bates,    15   R.  I.  34a; 

Reeve,  7  L.  T.,  N.  S.  267.  Root  i*.  Sinnock,  120  111.  350;  19  Am. 

One  who  transferred  to  the  company  &  Eng.  Corp.  Cas.  317;  60  Am.  Rep. 

shares  which  he  held  as  security  was  558.     See  also  Story  v,  Furman,  25  N. 

held  as  a  contributory.  Addison*s  Case,  Y.  215;  Shalor,  etc.,   Quarry   Co.  v, 

L.  R.,  5  Ch.  294.  Bliss,  27  N.  Y.  398 ;  Davis  v,  'Weed,  44 

1.  Crandall  v.  Lincoln,  53  Conn.  73;  Conn.  569;  Weber  v,  Fickey,  47  Md. 
^2  Am.  Rep.  560;  Gillet  v.  Moody,  3  196;  Devoss  v.  Gray,  22  Ohio  St.  159; 
N.  Y.  479;  Fraser  v,  Ritchie,  8  111.  Young  v.  New  York,  etc.,  Steamship 
App.  554;  Currier  v,  Lebanon  Slate  Co.,  10  Abb.  Pr.  (N.  Y.)  329;  15  Abb. 
Co.,  56  N.  H.  262;  Bell's  Appeal,  115  Pr.  (N.  Y.)  69;  Chaffin  v,  Cummlngs; 
Pa.  St.  88;  2  Am.  St.  Rep.  532;  Rich-  37  Me.  76;  Libby  v.  Tobey,  82  Me.  397; 
mond  V,  Irons,  i2i  U.  S.  27;  17  Am.  &  31  Am.  &  Eng.  Corp  Cas.  526;  Bord- 
Eng.  Corp.  Cas.  71;  Borland  v.  Haven,  man  v,  Osborn,  23  Pick.  (Mass.)  295; 
37  Fed.  Rep.  394.  Compare  Abeles  v,  Handrahan  t;.  Cheshire  Iron  Works,  4 
Cochran,  22  Kan.  40^;  31  Am.  Rep.  Allen  (Mass.)  396;  Mason  v.  Cheshire 
194;  Nathan  v,  Whitlbck,  9  Paige  (N.  Iron  Works,  4  Allen  (Mass.)  398;  Mil- 
Y.)  152.  But  see  Morgan  v.  Lewis,  46  liken  v,  Whitehouse,  49  Me.  527; 
Ohio  St.  I.  Wheeler  v.  Faurot,  37  Ohio  St.  26. 

A  receiver  cannot  sue  a  stockholder  In  Holyoke  Bank  ?;.  Burnham,   xi 

for  unpaid  subscriptions  to  stock  sur-  Cush.  (Mass.)  183,  it  was  held  that  a 

rendered  in  pursuance  of  a  valid  agree-  stockholder  was  liable  for  debts  con- 

ment  with  the  corporation.    Republic  tracted   before,  but  payable  after    his 

L.  Ins.  Co.  V,  Swigert  (111.  1890),  32  membership  ceased. 

Am.    &    Eng.  Corp.  Cas.    555.      See  8.  Matthews  v.  Albert,  24  Md.  537 ; 

Stock— Reduction^  vol.  23,  p.  582.  Tucker   v.  Oilman,   121    N.    Y.    189. 

2.  Oases  Holding  Stockholders  LlaUe  Compare  cases  in  preceding  note. 
Only  for  Debti   Incurred  During  Their  4.  Wehrman    v.    Reakirt,     i     Cin. 
Membership. — Moss  v,  Oakley,  3  Hill  (Ohio)     230.      Compare     Brown      v. 
(N.    Y.)  369;  Judson  v.  Rossie  Ga-  Hitchcock,  36  Ohio  St.  667. 
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are  stockholders  when  the  action  to  enforce  liability  is  commenced, 
are  alone  subject  thereto ;  ^  while  by  another  class  of  cases,  usu- 
ally  construing  provisions  imposing  liability  upon  ''all  stock- 
holders/' parties  are  held  liable  who  owned  stock  either  when  the 
debt  was  contracted  or  when  the  action  was  commenced.^  But 
even  by  this  theory,  stockholders  cannot  be  held  for  debts  con- 
tracted before  they  acquired  membership,'  though  subsequent 
transfer  will  not  relieve  them.*  Where  registration  is  required, 
liability  may  not  be  removed  by  transfer  until  the  transfer  has 
been  registered,*  whichever  of  the  preceding  theories  of  liability 
is  adopted. 

3.  Enforcement— a.  Judgment  Against  Corporation. — It  is 
the  general  rule,  in  enforcing  the  stockholders*  liability,  whether 
ordinary  or  statutory,  that  the  creditor  must  have  obtained  a 

1.  Btookholden  at  Cominenoement  of  stituted  in  place  of  the  transferrer  ;more- 

Aotlon  Held  Liable. — Middletown  Bank  over,  it  cannot  fairly  be  claimed  that  a 

V,  Magill,  5  Conn.  28;  Deming  v.  Bull,  person  dealing  with  a  corporation  or- 

10  Conn.  409;  Cleveland  v.  Burnham,  ganized  on  the  usual  plan  In  the  United 

55  Wis.  598;  Child  V,  CofHn,  17  Mass.  States  deals  on  the  faith  of  the  security 

64;  Ripley  v.  Sampson,  10  Pick.  (Mass.)  offered  by  the  individuals  who  happen 

371;   Marcy   v,  Clark,    17   Mass.  330;  to  be  shareholders  at  the  time." 

McClaren  v,  Franciscus,  43  Mo.  452;  2.  *'A11  Stockholders." — Curtis  r.Har- 

Skrainka  v.  Allen,  76  Mo.  384;  Long-  low,  12  Met.  (Mass.)  3;  Holyoke  Bank 

ley  V,  Little,  26  Me.  162.  v.  Burnham,  11  Cush.(  Mass.)  183;  John* 

This  is  the  view  favored  by  Mr.  son  v,  Somerville  Dyeing,  etc.,  Co.,  15 
Morawetz,  in  his  work  on  Corporations,  Gray  (Mass.)  216 ;  Brown  v,  Hitchcock, 
where  he  says,  §888:  '*The  right  36  Ohio  St.  667;  Wheeler  v.  Fau rot,  37 
given  by  law  to  transfer  shares  in  a  Ohio  St.  26;  Bonewitz  v.  Van  Wert 
corporation  is  held  to  include,  by  im-  County  Bank,  41  Ohio  St.  78 ;  5  Am.  & 
plication,  a  right  to  effect  a  complete  Eng.  Corp.  Cas.  75;  Mason  v,  Alex- 
novation  of  the  contract  of  the  holder  ander,  44  Ohio  St.  318;  Reeder  v.  Ma- 
with  the  other  shareholders.  The  trans-  randa,  66  Ind.  485;  Sayles  t^.  Bates,  15 
ferrer  is  discharged  from  all  liability  to  R.  I.  342;  Freeland  v,  McCullough,  i 
•contribute  to  the  company^s  capital,  Den.  (N.Y.)  414;  43  Am.  Dec. 685;  Root 
•either  for  the  benefit  of  the  corporation,  v.  Sinnock,  120  111. 350;  19  Am.  &  Eng. 
•or  for  the  benefit  of  creditors,  and  the  Corp.  Cas.  317;  60  Am.  Rep.  558. 
transferee  is  rendered  liable  in  his  8.  Holyoke  Bank  v,  Burnhftm,  xi 
place.  There  is  no  reason  why  the  Cush.  (Mass.)  183;  Sayles  v.  Bates,  xc 
right  of  transfer  should  not  likewise  be  R.  I.  342;  note  to  Prince  v.  Lynch,  38 
held  to  include  a  right  to  effect  a  no-  Cal.  528;  99  Am.  Dec.  434. 
▼ation  of  a  special  individual  liability  4.  Brown  v.  Hitchcock,  36  Ohio  St. 
imposed  upon  the  stockholders  for  the  667 ;  Mason  v,  Alexander,  44  Ohio  St. 
security  of  creditors  alone.  If  it  were  318;  Wehrman  v.  Reakirt,  i  Cin. 
held  that  each  creditor  of  a  corporation  (Ohio)  237. 

may   pursue  those  particular  persons  6.  Brown  v.  Hitchcock,  36  Ohio  St. 

who  happened  to  be  shareholders  when  667 ;   Harpold  v,  Stobart,  46  Ohio  St. 

the  indebtedness  arose,  whether  he  has  397;    15   Am.   St.   Rep.  618;   Irons  v. 

<:on tinned   to  be  a  shareholder  or  not,  Manufacturer's    Nat.    Bank,    37  Fed. 

it  would  often  become  a  matter  of  ex-  Rep.  591;  Reynell  v,  Lewis,  15  M.  & 

treme  difficulty,  amounting  to  a  practi-  W.  517;  Landman  v,  Entwistle,  7  Exch. 

cal  impossibility,  to  adjust  the  rights  of  632;  Forrester  v.  Bell,  10  I.  R.,  C.  L., 

the  past  and  present  shareholders ;  and  555;  Higgins  v.  Hopkins,  3  Ex.  163; 

there  would  be  no  object  to  be  gained  Bailey  v,  Macauley,  13  Q^B.  814;  66  E. 

by  such  a  rule.    The  substantial  rights  C.  L.  814;  Newton  v.  Belcher,  12  Q. 

of  creditors  are  protected  by  the  rule  B.  921;  64  E.  C.  L.919;  Carrick's  Case, 

which  invalidates  a  transfer  as  to  cred-  i  Sim.  N.  S.  505;  Ex  parte  Cottle,  3 

itors,  unless  a  solvent  transferee  is  sub-  Macn.  &    G.   X85;    Roberts'  Case,  3 
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judgment  against  the  corporation  with  a  return  of  nulla  bona 
before  he  may  sue  the  stockholder.*  In  New  Hampshire^  and 
Florida^  this  rule  is  abrogated  by  statute,  and  the  same  was  for- 
merly true  in  California,^  In  Wisconsin  the  statute  has  been 
construed  as  not  requiring  judgment  against  the  corporation,^' 
and  the  same  has  been  held  of  ditch  companies  in  Indiana,^  In 
South  Carolina^  a  judgment  against  the  corporation  has  been  held 
unnecessary  to  enforce  a  charter  liability  of  five  per  cent,  on  each 
share.''  In  Nebraska,  actions  directly  against  the  stockholders- 
have  been  sanctioned  by  usage,  though  the  question  has  not  yet 
been  squarely  decided.®     So,  generally,  the  rule  first  stated  does 

Mac.  &  G.    192;    Wood  v.   Argyll,  6  55  Wis.  598;  Bank  of  U.  S.  v.  Dallam,. 

M.  &  G.  928;  Burnside  v.  Dajrell,  3  4  Dana  (Ky.)  574;    Bartlett   v.  Pent- 

Exch.  224;   Norris  v,  Cottle,  2  H.  L.  land,  i  B.  &  Ad.  704;  20  E.  C.  L.  475;. 

Cas.  647.  Clowes  t».  Brettell,  10  M.  &  W.  506; 

1.  Remedy  Agalnat  Corporation  Must  Winfield  v.  Barton,  2  Dowl.  N.  S.  355; 

be  First  Bxhansted. — Dauchy  v.  Brown,  Wingfield  t;.  Peel,  12  L.  J.  Q.  B.  102. 

24  Vt.  209;  Harper  f.  Union  Mfg.  Co.,  See    also    Stone   v,   Wiggin,   5    Met. 

100  111.225;  First  Nat.  Bank  t;.  Greene,  (Mass.)   316;  Stedman    v.   Eveleth,    6- 

64  Iowa  445;  Wright  v.  McCormack,  17  Met.  (Mass.)  114;  Leland  v.  Marsh,  16 

Ohio  St.  86;  Stewart  v.  Lay,  45  Iowa  Mass.  389;  Marcy  v.  Clark,   17  Mass. 

604;   Hoyt  V.  Bunker  (Kan.  1893),  32  330.    See    also    Bayliss     v.    Swift,  40- 

Pac.     Rep.     126;    Toucey    v,   Bowen,  Iowa  648;  Head  f.  Daniels,  38  Kan.  i; 

I    Biss.   (U.  S.)  81;    Lane  v,   Harris,  Peckham  r.  Van   Wagenen,  83  N.  Y. 

16  Ga.   217;    Drink  water  v,  Portland  40;     38     Am.    Rep.      392.     Compare 

•Marine   R.    Co.,    iS    Me.    35;    Cam-  Hospes   ?».    Northwestern,    etc.,    Mfg. 

bridge     Waterworks      v,     Somerville  Co.    (Minn.    1892),    36   Am.   &    Eng. 

Dyeing,    etc.,    Co.,    4   Allen    (Mass.)  Corp.  Cas.  206. 

239;    Patterson    v.  Wyomissing  Mfg.  But  a  return  of  nulla  bona  is  unnec— 

Co.,  40   Pa.  St.    117;    Hatch  v.   Bur-  essary  in  any  other  county  than  that 

roughs,  I  Woods  (U.  S.)  439;  Means'  where  the  principal  office  of  the  cor- 

Appeal,  85  Pa.  St.  75;  Bayliss  v.  Swift,  poration  is  located,  though  it  may  have 

40  Iowa  648;  McCiaren  f.  Franciscus,  property  in  other  counties.     Ripley  r. 

43  Mo.  452;    Wehrman    v.  Reakirt,  i  Evans,  87  Mich.  217. 

Cin.  (Ohio)  230;  Jackson  v.  Meek,  87  2.  Connecticut  River  Sav.  Bank  v. 

Tenn.  69;  10  Am.  St.  Rep.  620;  Nim-  Fiske,  60N.  H.  363. 

ick  V,  Mingo  Iron   Works  Co.,  25    W.  8.  Gibbs  v.  Davis,  27  Fla.  531. 

Va.  1S4;  Terry  v.  Anderson,  95   U.  S.  4.  Morrow  r-.  San  Francisco  Supe- 

636;  Walser  v,  Seligman,  21   Blatchf.  rior    Court,    64    Cal.    383.     Compare- 

(U.  S.)  130;  Handy  r.  Draper,. 89   N.  Davidson   v.     Rankin,    34    Cal.     503; 

Y.  334;    Shellington  v.  Howland,   53  Young  v.  Rosenbaum,  39  Cal.  646. 

N.  Y.  371 ;  Freeland  v.  McCullough,  i  5.  Sleeper  v.  Goodwin,  67  Wis.  579^ 

Den.  (N.Y.)  414;  43   Am.   Dec.   685;  Coleman  v.  White,    14    Wis.    700;  fo- 

Andrew  v.  Vanderbilt,  37  Hun  (N.  Y.)  Am.  Dec.  797. 

468;     Lindsley    v.     Simonds,   2   Abb.  6.  Marion  Tp.,  etc.,  Co.  r?.  Norris,  37* 

Pr.,  N.  S.    (N.Y.)  69;   New  England  Ind.  424;  Shafer  v.  Moriarty,  46  Ind.  9.. 

Com.  Bank  v,  Newport  Steam  Factory,  7.  Bird  v,  Calvert,  22   S.   Car.   292,- 

6  R,  1.  154;  75  Am.  Dec.  688;   Wether-  where  the  court   says:     "The   obliga- 

bee  t^.  Baker,  35  N.  J.  Eq.  501;  Munger  tion   in    one    sense    may    possibly    be 

V.  Jacobson,    99  111.  349;   Cutright  v.  termed  collateral,  but   we  cannot  see 

Stanford,  81  111.  240;  Lane  V.Harris,  16  that  in  any  sense  it  is  secondary  and' 

Ga.  217;    Thornton   v.   Lane,   11   Ga.  enforceable  only  after  judgment- and  a 

459;  Blake  t'.  Hinkle,  10  Yerg.  (Tenn.)  return  of  nulla  bona  against  the  cor- 

2 18;  Remington  v.  Samana  Bay  Co.,  140  poration." 

Mass.  494;  12  Am.  &  Eng.  Corp.  Cas. 97;  8.  In  the  following  cases,  Abbott  v^ 

Priest  ?\  Essex  Hat  Mfg.  Co.,  115  Mass.  Omaha    Smelting   Co.,   4    Neb.    416; 

380;    Perkins  v.  Church,  31   Barb.  (N.  White  v.  Blum,  4  Neb.  555;  Smith  v, 

Y.)  84;  Baxter  xk  Moses,  77  Me.  465;  52  Steele,  8  Neb.  115;    Howell  v,  Roberts, 

Am.  Rep.  783;  Cleveland  v,  Burnham,  29  Neb.  483. 
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not  apply  to  a  bankrupt,  dissolved,  or  extinct  corporation.*  The 
return  of  nulla  bona  should  be  made  in  the  state  of  the  corpora- 
tion's domicile.*  When  obtained,  the  judgment  against  the  cor- 
poration is  generally,*  though  not  always,*  conclusive  evidence  of 
the  indebtedness,  in  a  subsequent  action  against  the  stockholder. 

Under  the  Minnesota  statute  the  liability  of  stockholders  for  cor- 
porate debts  may  be  enforced  upon  the  application  of  any  creditor 

1.  Corporation  Insolvent  or  Extinct. —  rule.  Younglove  v,  Kelly  Island  Lime 
Chamberlin  v.  Bromberg,  83  Ala.  576;  Co.  (Ohio,  1892),  33  N.  E.  Rep.  234. 
McDonnell  v,  Alabama  Gold  L.  Inft.  2.  Rocky  ^lt.  Nat.  Bank  v.  Bliss,  89 
Co.,  85  Ala.  401 ;  Paine  v.  Stewart,  33  N.  Y.  338;  Dean  v.  Mace,  19  Hun  (N. 
Conn.  516;  Gibbs  v.  Davis,  27  Fla.  Y.)  391;  Brice  v,  Munro,  5  Can.  L.  T. 
531 ;  Kimbro  v.  Bank  of  Fulton,  49  Ga.  130;  Young  v.  Farewell  (111.  1891),  36 
419;  Patterson  v,  Lynde,  iia  111.  196;  Am.  &  Eng.  Corp.  Cas.  158;  Patterson 
10  Am.  &  Eng.  Corp.  Cas.  195;  First  v.  Lynde,  112  III.  196;  10  Am.  &  Eng. 
Nat.  Bank  v,  Greene,  64  Iowa  445 ;  Corp.  Cas.  195 ;  Shickle  v.  Watts,  94 
Stark  V,  Burke,  9  La.  Ann.  341 ;  Knight  Mo.  410.  Compare  ]t%%Mip  v.  Carnegie^ 
V.  Frost,  14  Mo.  App.  331 ;  Dryden  v.  80  N.  Y.  441 ;  36  Am.  Rep.  643. 
Kellogg,  3  Mo.  App.  87;  State  Sav.  8.  Patterson  v.  Lynde,  112  III.  196; 
Assoc.  V.  Kellogg,  52  Mo.  583;  Rem-  10  Am.  &  Eng.  Corp.  Cas.  195; 
ington  7'.  Samana  Bay  Co.,  140  Mass.  Steere  v,  Hoagland,  39  111.  264;  Mc- 
494;  13  Am.  &  Eng.  Corp,  tas.  97;  Lure  v.  Benceni,  3  Ired.  Eq.  (N. 
Chamberlain  T.  Huguenot  Mfg.  Co.,  118  Car.)  513.  See  also  Conklin  v.  Fur- 
Mass.  532;  Shellington  v.  Howland,  53  man,  57  Barb.  (N.  Y.)  484;  8  Abb.  Pr. 
N.  Y.  371 ;  Ansonia  Brass,  etc.,  Co.  v.  N.  S.  (N.  Y.)  161;  Miller  v.  White,  59 
New  Lamp  Chimney  Co,  53  N.  Y.  Barb.(N.  Y.)  434;  10  Abb.  Pr.  N.  S.(N. 
123;  13  Am.  Rep.  476;  Kincaid  v.  Dwi-  Y.)  385;  Stephens  v.  Fox,  83  N.  Y.  313^ 
nelle,  59  N.  Y.  548;  Walton  f.  Coe,  110  A  judgment  against  a  corporation 
N.  Y.  109;  Hardman  v.  Sage,  124  N.  does  not  extinguish,  suspend,  or  merge 
Y.  25;  36  Am.  &  Eng.  Corp.  Cas.  145;  the  liability  of  the  stockholders;  such 
Camden  v.  Doremus,  3  How.  Pr.  (N.  liability  is  primary,  and  not  conditional 
Y.)  515;  Lovett  V.  Cornwell,  6  Wend,  or  contingent,  and  is  unaffected  by  the 
(N.  Y.)  369;  People  v.  Bartlett,  3  Hill  suspension  of  the  remedy  against  the 
(N.  Y.)  570;  Loomis  i;.  Tifft,  16  Barb,  corporation.  Young  v.  Rosenbaum,  39 
(N.  Y.)  541 ;   Walser  v.  Seligman,  3i  Cal.  646. 

Blatchf.  (U.  S.)  130;  Hollingshead  v.  Judgment  may  be  entered  against  de- 
Woodward,  35  Hun  (N.  Y.)  410 ;  Penni-  fendants  individually  who  are  described 
man  v.  Briggs,  i  Hopk.  (N.  Y.)  300;  as  a  certain  company  under  a  com- 
Slee  V.  Bloom,  19  Johns.  (N.  Y.)  456;  plaint,  though  they  are  not  members  of 
10  Am.  Dec.  273 ;  Bank  of  Poughkeep-  it,  if  the  jury  finds  they  are  liable  in- 
sie  V.  Ibbotson,  24  Wend.  (N.  Y.)  479;  dtvidually.  Comanche  Min.  Co.  v, 
Richards  r.  Beach,  5  N.  Y.  Supp.  574;  Rumley,  i  Mont.  201. 
Young  r.  Brice,  18  N.  Y.  St.  Rep.  945 ;  4.  Crandall  i'.  Lincoln,  52  Conn.  73 ; 
Hodges  V.  Silver  Hill  Min.  Co.,  9  5^  Am.  Rep.  560;  Johnson  v.  Laflin,  5 
Oregon  200 ;  Morgan  v.  Lewis,  46  Ohio  Dill.  (U.  S.)  65;  Daniell's  Case,  22 
St.  i;  Barrick  v.  Gifford,  47  Ohio  St.  Beav.  43;  Muni's  Case,  22  Beav.  55; 
180;  21  Am.  St.  Rep.  798;  Bronson  v,  Bennett's  Case,  ^  DeG.  M.  &  G.  284; 
Schneider  (Ohio  1892),  33  N.  E.  Rep.  /»  re  Vale  of  North  &  South  Wales 
233;  Moses  V.  Oconee  Bank,  1  Lea  Brewery  Co.,  3  De  G.  &  Sm.  244; 
(Tenn.)  398;  Terry  t'.  Tubman,  92  U.  Richmond's  (jase,  3  De  G.  &  S.  96; 
S.  156;  Flash  If.  Conn,  109  U.  S.  371 ;  Lawe'sCase,  i  DeG.  M.&  0.421;  /»  re 
3  Am.  &  Eng.  Corp.  Cas.  28;  Reynolds  Royal  British  Bank,  3  De  G.  &  J.  387. 
V.  Douglass,  13  Pet.  (U.  S.)  497;  A  stockholder  has  all  the  rights  as  to 
Toucey  v.  Bowen,  i  Biss.  (U.  S.)  81 ;  plea  and  amendments,  and  all  defenses 
Terry  v,  Anderson,  95  U.  S.  628.  See  to  the  merits,  which  he  would  have  in 
also  Cuykendall  v,  Douglas,  19  Hun  an  ordinary  action  on  a  contract;  and 
(N.  Y.)  577.  is  not  concluded  by  a  judgment  against 

But    the    mere    fact    that  corporate  the  corporation  upon  any  issue  material 

property   is  insufficient    to    meet   lia-  to  his    defense.     Heard    v.   Sibby,  52 

bilities  will  not  take  a  case  out  of  the  Ga.  310. 

887 


liftbiUty.  STOCKHOLDERS.  Znfbrammit. 

who  is  a  party  to  an  action  against  the  corporation,  though 
the  judgment  creditor  who  instituted  such  action  did  not  demand 
that  relief.*  The  liability  may,  after  the  death  of  a  stockholder, 
be  enforced  against  his  estate  * 

b.  Statute  OF  Limitations  —  (i)  When  It  Begins  to  Run — 

(a)  Where  Ezeeatioii  A^alnet  the  Company  Must  be  Betnmed  XTniatiifled. — In 
some  states  it  is  provided  by  statute  that  a  return  of  nulla  bona 
against  the  corporation  must  be  made  before  proceedings  against 
the  stockholders  will  lie.  In  others  the  same  requirement  exists 
by  virtue  of  judicial  construction.  In  these  jurisdictions  it  is  ob- 
vious that  the  cause  of  action  does  not  normally  arise,  and,  hence, 
that  the  statute  does  not  begin  to  run  until  such  a  return  of  the 
execution.'  Nevertheless,  where  such  preliminary  proceedings 
would  regularly  be  required,  but  are  rendered  unnecessary  by  the 
insolvency  of  the  corporation,  that  condition  marks  the  accrual  of 
the  cause  of  action  against  the  stockholder,  and  from  that  time 
the  statute  begins  to  run.*  But  insolvency  such  as  will  set  the 
statute  running  must  be  more  than  mere  inability  of  the  corpora- 
tion to  pay  its  debts ;  some  legal  proceeding  is  necessary  by  which 
corporate  property  has  been  applied  to  such  payment.* 

(b.)  Where  Btoekholden  Hay  be  8aed  Immediately  and  PrimarUy. — In  those 
states  where  the  return  of  an  execution  is  not  required  before 
suing  a  stockholder,  the  right  of  action,  of  course,  accrues  upon 
the  maturity  of  a  corporate  debt.     In  California  stockholders  are 

1.  Arthur  v,  Wiliius,  44  Minn.  409.  due,' unnecessary  and  useless.    Norea- 

2.  Nolan  v,  Hazen,  44  Minn.  478.  son  can  be  perceived  for  the  require- 

3.  InYounglove?'.  kelly  Island  Lime  ment  that  a  suit  shall  be  first  brought 
Co.  (Ohio,  1892),  33  N.  E.  Rep.  234,  the  against  the  company  as  a  condition  of 
court  said:  **A8  a  general  rule  the  cred-  bringing  an  action  against  a  stock- 
itor's  right  of  action  against  the  stock-  holder,  unless  it  was  also  intended  that 
holders  of  a  corporation  is  not  com-  the  remedy'  against  the  company,  by 
plete,  so  as  to  set  the  Statute  of  Limi-  the  issuing  of  a  return  of  an  execution 
tations  running,  until  judgment  has  been  should  be  first  exhausted."  See  also 
recovered  against  the  corporation,  and  Kincaid  v.  Dwindle,  59  N.  Y.  548; 
execution  has  been  returned  without  Pringle  v.  Woolworth,  90  N.  Y.  511  ; 
satisfaction.  The  reason  is,  the  corpo-  Lindsley  v.  Simonds,  2  Abb.  Pr.  N.  S. 
rate  property  is  the  primary  fund  for  the  (N.  Y.)  69;  Dean  v.  Mace,  19  Hun 
payment  of  the  debts  of  the  coFpo-  (N.  Y.)  391;  Merritt  xk  Reid,  13  N.  Y. 
ration,  and  the  statutory  liability  of  the  Wkly.  Dig.  453 ;  Longley  v.  Little,  26 
stockholders  a  security  which  can  be  Me.  162;  State  v.  Board  of  R.  Com*rs, 
resorted  to  only  af^er  the  creditor's  41  N.  J.  L.  249;  Barrtck  v.  Gifford,  47 
remedy  against  the  corporation  has  Ohio  St.  iSo;  31  Am.  &  Eng.  Corp. 
been  exhausted."  Cas.  484;  21  Am.  St.  Rep.  798. 

In   Hand>'  v.  Draper,  89  N.  Y.  336,  4.  Bronson  v.  Schneider  (Ohio,  1892), 

Andrews,  C.  J.,  said  :  '*The  claim  that  33  N.  E.  Rep.  233;  Younglove  t'.  Kel- 

the  last  clause  of  the  section  applies  ly  Island    Lime  Co.  (Ohio,   1892),  33 

only   to  actions  against  persons   who  N.  E.  Rep.  234;  Barrick  f.  Gifford,  47 

have  ceased  to  be  stockholders,  makes  Ohio  St.   180;  31   Am.  &  Eng.  Corp. 

the  provision  in  the  first  part  of  the  Cas.  484;  21   Am.  St.  Rep.  798;  Mor- 

section    which     exempts    an    existing  gan  v.  Lewis,  46  Ohio  St.  x. 

stockholder  from  liability,  unless  a  suit  6.  Bronson  v.  Schneider  (Ohio,  1892), 

*  for  the  collection  of  the  debt  shall  be  33    N.   E.   Rep.    233 ;    Younglove    v. 

brought  against  such  company  within  Kelly  Island  Lime  Co.  (Ohio,  1892), 

one  year  after  the  debt  shall  become  ^3  N.  E.  Rep.  234. 
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liable  as  principals,  not  as  sureties,^  and  the  liability  accrues  both 
against  them  and  the  corporation  simultaneously.^  The  liability 
of  stockholders  is  not  affected  by  suspension  of  the  remedy  against 
the  corporation,*  and  judgment  against  the  latter  does  not  extend 
the  time  for  bringing  suit  against  the  stockholder,  nor  create  a  new 
liability.* 

(2)  Period  of  the  Limitation,  —  Statutes  imposing  a  personal 
liability  upon  stockholders  occasionally  provide  a  limit  within 
which  actions  may  be  brought  to  enforce  such  liability.*  More 
frequently,  however,  they  are  silent  on  this  point  and  the  ques- 
tion then  arises.  What  section  of  the  general  Statute  of  Limitations 
will  govern  the  action  ?  Where  the  liability  imposed  is  contract- 
ual in  its  nature,  it  is  the  general  rule  that  actions  to  enforce  it 
are  barred  only  in  the  same  time  as  other  suits  grounded  upon 
contracts.*  In  Nebraska  it  is  held  that  an  action  to  enforce  a 
stockholder's  liability  for  failure  to  publish  annual  notice  of  cor- 
porate debts,  is  governed  by  that  section  of  the  Statute  of  Limita- 
tions which  applies  to  the  enforcement  of  contracts  not  in  writ- 
ing."*  Where,  however,  the  liability  imposed  is  penal,  that  shorter 
period  of  the  statute  pertaining  to  penalties  will  govern.®  The 
Federal  courts,  in  suits  to  enforce  a  stockholder's  statutory  liabil- 
ity, apply  the  Statute  of  Limitations  of  the  state  which  creates  the 
-corporation  and  imposes  the  liability.®  So  an  action  by  the 
receiver  of  a  national  bank  for  assessments  is  governed  by  the 
Statute  of  Limitations  of  the  state  where  the  bank  is  located.*® 
Whether  the  liability  is  sought  to  be  enforced  at  law  or  in  equity, 
the  same  section  of  the  Statute  of  Limitations  is  usually  held  to 
govern.** 

1.  Hyman  f.  Coleman,  82  Cal.  650.  Abb.   Pr.   (N.  Y.)   i;  Lindsley  v.  Si- 

2.  Davidson  t».  Rankin,  34  Cal.  503  ;  mond8,2  Abb.  Pr.,  N.S.(N.Y.)69;  Mer- 
Mitchell  V,  Beckman,  64  Cal.  117;  i  chants,  etc.,  Co.  v.  Bliss,  21  How.  Pr. 
Am.  &  Eng.  Corp.  Cas.  40.  (N.  Y.)    TJ^\  Cujkendall  t».  Douglas, 

3.  Young  V,  Rosenbaum,  39 Cal.  646.  19  Hun  (N.  Y.)   577;  Hawkins  v.  Iron 

4.  Larrabee  v.  Baldwin,  35  Cal.  168;  Valley  Furnace  Co.,  40  Ohio  St.  507; 
Stilphen  v.  Ware,  45  Cal.  no.  Carrol  v.  Green,  92  U.  S.  509;  Terry 

5.  Baker  v.  Backus,  32  111.  79;  Shell-  ».  McLure,  103  U.  S.  442. 

ington  V,  Howland,  53  N.  Y.  371,  con-  7.  Howell  v,  Roberts,  29  Neb.  483 ; 

struing  the  New  York   Manufacturing  Coy  v,  Jones,  30  Neb.  798. 

Corporation    Act  of  1848;    Handy  v.  8.  Gridley  v.  Barnes,   103   111.   2ix; 

Draper,  89  N.  Y.  334;    Hollingshead  v.  Diversv  v.  Smith,  103  111.  378;  Cable 

Woodward,   107   N.   Y.  96;    King  v.  v,  McCune,  26  Mo.  380;  72  Am.  Dec. 

Duncan,  38  Hun  (N.  Y.)  461;  Paine  v,  214.     Compare  Duckworth  v.  Roach, 

Stewart,  33  Conn.  516.  81  N.  Y.  49;  Lawler  v,  Burt,  7   Ohio 

6.  Green  t;.  Beckman,  59  Cal.   545;  St.  341. 

Moore  v.  Boyd,  74  Cal.  167;  Baker  v.  9.  Andrews  v.  Bacon,  38  Fed.  Rep. 

Atlas  Bank,  9  Met.  (Mass.)  982  ;  Com.  ^i*!*}-^  following  Fourth   Nat.   Bank  v, 

V,  Cochituate  Bank,  3   Allen  (Mass.)  Francklyn,   I30  U.  S.  747;   16  Am.  & 

42;    Corning  v.  McCullough,  i   N.  Y.  Eng.  Corp.  Cas.  615;  Price  v,  Yates,  7 

47;   49   Am.    Dec.  287;    Freeland  v.  W.  N.  C.  (Pa.)  51.     Compare  Glenn 

McCulloch,   1    Den.   (N.  Y.)  422;  43  v.  Liggett,  135  U.  S.  548. 

Am.  Dec.  685 ;  Wiles  v.  Suydam,  64  N.  10.  Sutler  v.  Poole,  44  Fed.  Rep.  586. 

Y.   173;   Knox  V,  Baldwin,  80  N.   Y.  11.  Baker   v.    Atlas   Bank,    9    Met. 

610;  Mappier  v,  Mortimer,  xi  Abb.  Pr.,  (Mass.)  182;  Com.  v.  Cochituate  Bank, 

H.  S.  (N.  Y.)  455;  Lewis  v.  Ryder,  13  3  Allen  (Mass.)  42;  Bank  of  Pough- 
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c.  Enforcement  of  Statutory    Liability  in   Foreign 

Jurisdictions  —  (i)  In  Genera/.  — The  statutory  liability  of 
stockholders  is  governed  entirely  by  the  /ex  domici/ii  of  the  cor- 
poration.*  But  the  statutes  of  a  state  do  not  operate  extra-terri- 
torially  propria  vigore^  and  the  service  of  process  outside  a  state 
will  not  confer  jurisdiction  on  its  courts  to  enforce  a  liability  im- 
posed by  its  statutes.*  Moreover,  it  is  said  that  the  enforcement 
of  such  statutes  in  another  jurisdiction  must  depend  on  several 
considerations  :  As  whether  any  wrong  or  injury  will  be  done  to- 
the  citizens  of  the  state  in  which  they  are  sought  to  be  enforced, 
whether  the  policy  of  its  own  laws  will  be  contravened  or  impaired, 
and  whether  its  courts  are  capable  of  doing  complete  justice  to- 
those  liable  to  be  affected  by  their  decrees.*  Probably  a  more 
important  consideration  than  any  of  those  above  enumerated,  is 
whether  the  liability  imposed  by  the  statute  is  penal  or  contract- 
ual. The  distinction  between  these  two  species  of  liability  is 
elsewhere  discussed,^  but  it  is  of  special  importance  in  this  con- 
nection because  it  is  the  rule  that  a  statute  imposing  a  merely 
penal  liability  has  no  extra-territorial  force.*     With  regard  to  the 

keepsie  v.  Ibbotson,  24  Wend.  (N.  Y.)  by  the   obligations  which   the   legisla- 

473;  Lindsay  v,  Hyatt,  4  Edw.  Ch.  (N.  ture  of  that  state  has  imposed  upon  the- 

Y.)  104;  Van  Hook  v.Whitlock,  3  Paige  corporation,  and   the  privileges  which 

(N.  Y.)  409;  Carrol  v.  Green,  92  U.  S.  it  has  granted,  and   the  conditions  and 

509;  Terry  x\  McLure,  103  U.  S.  442.  terms  of  the  grant."     See  also  Second 

1.  In  First  Nat.  Bank  r.  Gustin,  etc.,  Nat.    Bank    v.  Hall,  35  Ohio   St.   159; 

Min.  Co.,  42  Minn.  327;  30  Am.  &  Eng.  Seymour   v,  Sturgess,   26   N.  Y.  134; 

Corp.  Cas.  122,  the  court,  by   Mitchell,  Merrick  v.    Van  Sanvoord,   34  N.  Y. 

J.,  said:     '*  It  is  elementary  law  that,  208 ;  Jessup i;.  Carnegie,  80N.  Y.  441; 

where  a  person  becomes  a  stockholder  36    Am.    Rep.    643;     McDonough    v^ 

in  a  corporation   organized   under  the  rhelps,    15   How.  Pr.    (N.  Y.)  372; -£» 

laws  of  a  foreign  state,  he  must  be  held  parte   Van  Riper,  20  Wend.    (N.  Y.) 

to   contract  with  reference   to  all   the  614;   Hill  i;.  Beach,    13   N.  J.   Eq.   31; 

laws  of  the  state  under  which  the  cor-  Bateman  v.  Service,  L.  R.,  6  App.  Cas. 

poration  is  organized   and   which  enter  386;   Drink  water  v.   Portland   Marine 

into  its  constitution;  and  the  extent  of  R.  Co.,  18  Me.  35;   Aultman's  Appeal,, 

his  individual  liability  as  a  shareholder  98  Pa.  St  505. 

to  the  creditors   of  the   company  must  3.  New    Haven   Nail   Co.  v.  Linden 

be  determined  by  the  laws  of  that  state,  Spring  Co.,  142  Mass.  349;  13   Am.  & 

not  because  such  laws  are  in   force  in  Eng.  Corp.  Cas.  71. 

this  state,  but  because  he  has  volunta-  8.  Wilson  v.  St.  Louis,  etc.,  R.  Co. 

rily  agreed  to  the  terms  of  the  company's  (Mo.  1891),  36  Am.  &  Eng.  Corp.  Cas. 

constitution."  290;  Wilson  v,  Seligman,  36  Fed.  Rep. 

In  Payson  v.  Withers,  5  Biss.  (U.  S.)  154. 

278,  it  is  said  :     '*  It  will  not  do  when  a  4.  By  Devens,  J.,  in  New  Haven  Nail 

citizen  of  a  state  subscribes  to  the  capi-  Co.  X).  Linden  Spring  Co.,  142  Mass» 

tal  stock  of  a   foreign   corporation,  to  349;  13  Am.  &  Eng.  Corp.  Cas.  71. 

say  he  was  ignorant  of  the  terms  of  the  6.  See  suprOyXhis  XXlXe^  Additional  or 

act  which  created  that  corporation.    He  Statutory  Liability, 

is  presumed  to  know  what  those  terms  6.  Providence  Steam  Engine  Co.  v. 

are.     They   are  created  by    the  law  of  Hubbard,  loi  U.  S.  188.     In  this  case  a 

another  state,  and  he,  for  the   purpose  statute   of   Connecticut  imposed   upon 

of  assuming  his  obligation,  in  a  certain  corporate  officers  a  liability  for  failure 

sense,  goes  into  another  state  and  casts  to  file  with  the  town  clerk  a  certificate 

off  for  the  time  the   vesture  which  his  showing  the  financial  condition  of  the 

own  state  throws  around  him,  and  puts  company.      The    court   in   construing 

on  that  of  the  other  state,  and  is  bound  this  said :    "  Repeated  instances  have 
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other  species  of  liability — the  contractual — there  is  a  diversity  of 
opinion  among  the  courts  of  last  resort  in  the  United  States  as  to- 
whether  a  statute  imposing  it  operates  outside  the  state  where  it^ 
has  been  enacted. 

(2)  Jurisdictions  Where  Liability  Imposed  by  a  Foreign  Stat- 
ute  Will  be  Enforced, — The  Federal  courts  hold  that  such  a- 
statute  may  be  enforced  in  other  states.^  In  Minnesota^  the 
rule  is  announced  that  the  **  liability  may  be  enforced  by  cred- 
itors   wherever    they  can  obtain   jurisdiction   of   the  necessary 

occurred  where  suit  was  brought  in  one  v.  Brown,  40  Fed.  Rep.  8;  Lowry  v^ 
state  to  enforce  the  statute  liability  for  Inman,  46  N.  Y,  127. 
the  debts  of  a  corporation  created  by        1.  Tinker  %>.  Van  Dyke,  i  Flipp.  (U. 
the  legislature  of  another  state,  in  all  S.)  532  ;  Flash  v.  Conn,  109  U.  S.  371  ;> 
which  it  is  held  that  the  statute  is  penal,  3  Am.  &  Eng.  Corp.  Cas.  28.     In  the 
and  that  it  can  only  be  enforced  in  the  last  named  case,  the  defendant,  Conn,- 
state   where    the    statute   was   passed,  was   a  citizen   of  Florida^  and  was  a 
Halsey  v.   McLean,   12  Allen   (Mass.)  stockholder  in  a  corporation  organized' 
438;  90  Am.   Dec.   157;   Derrickson  v.  under  the  JV^w  2l£?ri  act  of  1848,  which 
Smith,   27   N.    J.   L.    166;    Sturges   v,  imposed   upon   stockholders   a   double- 
Burton,  8  Ohio  St.  215;  12  Am.   Dec.  liability   *' until   the  whole   amount  of" 
582 ;  First  Nat.  Bank  v.  Price,  33  Md.  capital'  stock  fixed  and  limited  by  such 
3S7;  3  Am.  Rep.  204;  Irvine  v,  Mc-  company  shall  have  been  paid  in  and  a 
Keon,    23  Cal.    472.      Corresponding  certificate  thereof  shall  have  been  made 
decisions   have    been    made   in   other  and  recorded."    To  enforce  this  liabfl- 
courts,  and   to   such   an   extent   as   to  ity  the  action  was  brought  in  Florida' 
justify  the  remark  that  the  rule  is  uni-  in  the  first  instance  and  without  the  re-- 
versal.     Bird  v.  Hayden,  i    Robt.  (N.  covery  of  a  judgment  in  New   l^ork,,- 
Y.)  383;  Moies  V,  Sprague,  9  R.  I.  541."  The  supreme  court  held  that  the  liabi!- 
In  Flash  v.  Conn,  109  U.  S.  371;  3  ity  was  not  penal,  and,  after  citing  the* 
Am.  &  Eng.  Corp.  Cas.  28,  the  court.  New  Tork  decisions,  said  :  "  We  think 
by  Woods,   J.,   said  :    *'  It  is   well   set-  this  is  a  case  where  the  construction  of 
tied,   and   is   not  denied  by    plaintiiT^s  the   state   court  is  entitled   to   great,  if' 
counsel,   that   the   penal   laws  of   one  not  conclusive,  weight  with  us.     It  15 
state  can  have  no  operation  in  another,  the  settled  construction  of  a  law  of  the* 
They  are  strictly  local  and  affect  noth-  state  upon  which  the  rights  and  liabili- 
ing  more   than    they  can  reach.     The  ties  of  a  large  number   of  its   citizens- 
Antelope,  10  Wheat.  (U.  S.)  66;    Sco-  must    depend.      If    the   liability   of  a 
ville  t^.  Canfield,  14  Johns.  (N.  Y.)  338;  stockholder    under    section    10,   arises 
Western   Transp.,  etc.,  Co.  v,  Kilder-  upon  contract,  the  six  years'  limitation- 
house,  87  N.  Y.  430;  Lemmon  r.  Peo-  applies  to  it;  if  the  liability  is  in  the 
pie,  20  N.  Y.  562;   Henry  v,  Sargeant,  nature  of   a  penalty,  the  three  j-ears'' 
13  N.  H.  321;  40  Am.  Dec.  146;  Story,  limitation  applies.    It  is  clear  that  con- 
Conflict  of  Laws,  §621, 8th  ed."     Com-  fusion    and    uncertainty    would   result 
menting  on  the   above,  Lowell,  J.,  in  should  the  state  and  Federal  courts  place- 
Cuykendall  v.  Miles,  10  Fed.  Rep.  342,  different  constructions  on  the  section.- 
said  :  "There  is  a  <//V/«w  of  Mr. Justice  Such  a  result  ought,  if  possible,  to  be 
Clififord  that  all  such  statutes  are  penal,  avoided.     ...     If  this  were   a  case 
and  can  only  be  enforced  in  the  state  arising  in  the  State  of  New  Vork  we 
which  passed  them.    Providence  Steam  should,  therefore,  follow  the  construc- 
Engine  Co  v,  Hubbard,  101   U.  S.  188.  tion  put  upon  the  statutes  by  the  court 
I  agree   with   the  plaintiff^s  argument  of  that  state.     The  circumstance  that 
that  the  authorities  which  the  learned  the  case  comes  here  from  the  State  of 
judge  cites  decide  that  point  only   in  Florida  should  not  leave   the  statute 
respect  to  officers  of  corporations  made  open   to   a   different   construction.      It 
liable  for  a  neglect  of  duty.     Halsey  v,  would  be  an  anomaly  for  this  court  to 
McLean,  12  Allen  (Mass.)  438;  90  Am.  put  one  interpretation  upon  the  statute 
Dec.  157;  Derrickson  v.  Smith,  27  N.  in  a  case  arising  in  New    Tork^  and  a 
J.  L.  166;  Sturges  v.  Burton,  8  Ohio  St.  different  interpretation  in  a  case  aris- 
215;  72  Am.  Dec.  582."  See  also  Sayles  ing  in  Florida,   Our  conclusion,  there- 
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parties,"  *  and  a  similar  doctrine  prevails  in  Kansas.^  In  New  York^ 
it  is  said  that  an  absolute  liability  imposed  by  statute  upon  stock- 
holders "  is  like  other  obligations,  assumed  in  the  form  prescribed 
by  the  laws  of  the  place  where  made,  and  being  valid  there,  is 
enforceable  everywhere."*  But  it  must  appear  definitely  that 
the  liability  sought  to  be  enforced  is  not  penal,  nor  imposed  after 
the  debt  was  contracted.*  Moreover,  if  the  courts  of  last  resort 
of  the  state  where  the  statute  was  enacted  construe  it  as  impos- 
ing no  liability,  the  New  York  courts  will  not  review  the  ruling 
or  entertain  jurisdiction  to  enforce  a  liability  flowing  from  the 
statute.*  In  Connecticut^^  Missouri,'^  and  Pennsylvania^  the 
courts  have  entertained  jurisdiction  to  enforce  a  liability  imposed 
upon  stockholders  by  the  laws  of  other  states.  In  Georgia^  it  is 
held  that  a  trustee  appointed  by  a  court  of  competent  jurisdiction 
may  bring  suits  for  unpaid  subscriptions  against  non-resident 
creditors  in  their  own  states,  though  they  have  not  been  person- 
ally served  with  notice  of  the  suit  against  the  corporation.® 

(3)  Jurisdictions  Where  Liability  Imposed  by  a  Foreign  Statute 
Will  Not  be  Enforced. — Massachusetts  decisions  have  been  most 

fore,  is  that  this  action  was  not  brought  tion  was  brought  in  New  York  against 

to  enforce  a  liability*  in  the  nature  of  a  stockholders  in  an   Iowa  corporation 

penalty."  upon  a  note  executed  by  it.     Defend- 

1.  Idinnesota, —  First  Nat.  Bank  v.  ants  were  sought  to  be  charged  for  fail- 
Gustin,  etc.,  Min.  Co.,  43  Minn.  327 ;  ure  to  file  the  articles  of  incorporation 
30  Am.  &  Eng.  Corp.  Cas.  122 ;  y<?//<7w-  with  the  secretary  of  state.  The  su- 
ing  Merchants'  Nat.  Bank  v,  Bailey  preme  court  of  Iowa  held,  in  a  decision 
Mfg.  Co.,  34  Minn.  323 ;  16  Am.  &  Eng.  rendered  after  the  commencement  of 
Corp.  Cas.  441.  the  action,  and  by  a  divided  court,  that 

2.  Kansas, — In  Howell  v.  Mangles-  no  personal  liability  resulted  from  such 
<]orf,  33  Kan.  199,  the  court,  by  John-  failure.  It  was  contended  on  behalf 
fiton,  J.,  said  :  **  While  the  liability  is  of  the  creditor  that  earlier  Iowa  deci- 
statutory,  it  is  one  which  arises  upon  sions  placed  a  different  construction 
the  contract  of  subscription  to  the  capi-  upon  the  statute,  but  the  court  said : 
tal  stock  of  the  corporation,  and  an  ac-  **  We  are  not  called  upon  in  this  case  to 
tion  to  enforce  the  same  is  transitory,  determine  whether  the  court  of  Iowa 
and  may  be  brought  in  any  court  of  was  right  in  the  construction  given  to 
general  jurisdiction  in  the  state  where  the  various  provisions  of  the  statute  re- 
personal  service  can  be  made  upon  the  lating  to  the  subject,  and  it  is  too  late 
stockholder.  Flash  v.  Conn,  109  U.  S.  to  renew  a  discussion  of  that  question 
371;  3  Am.  &  Eng.  Corp.  Cas.  28;  in  the  case  now  presented.  The  deci- 
Dennick  v.  Central  R.  Co.,  103  U.  S.  sion  must  therefore  be  accepted  as  a 
11;  I  Am.  &  Eng.  R.  Cas.  309;  Mc-  correct  determination  of  the  question 
Donough  V,  Phelps,  15  How.  Pr.  (N.  involved,  and  as  an  exposition  of  the 
Y.)  372 ;  Seymour  v.  Sturgess,  26  law  as  it  existed  in  that  state  at  the 
N.  Y.  134.'*  time  it  was  made.      Its   authority  is 

3.  New  York, — Lowry  v,  Inman,  46  binding  and  conclusive,  and,  as  we  have 
N.  Y.  120.  Compare  Ex  parte  Van  seen,  we  cannot  disregard  it  or  hold 
Riper,  20  Wend.  (N.  Y.)  614.  that  it  is  not  in  point,  without  overrul- 

4.  In  Pattison  v.  Baker,  34  How.  ing  principles  which  have  long  been 
Pr.  (N.   Y.)    180,    a  mere    allegation  settled  and  acquiesced  in.'* 

that  defendant  "under  and  by  virtue  of  6.  Paine  v.  Stewart,  33  Conn.  516. 

a  law  or  laws"  of  another  state  is  "  lia-  7.  Hodgson  v.  Cheever,  8  ^o.  App. 

ble*'  as  a  stockholder,  etc.,  was  held  318. 

insufficient.  8.  Aultman's  Appeal,  98  Pa.  St.  505. 

6.  Jessup  v,  Carnegie,  80  N.  Y.  441 ;  9.  Howard  v.  Glenn,  85  Ga.  338  ;  ai 

36  Am.  Rep.  643.    In  this  case  an  ac-  Am.  St.  Rep.  156. 
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frequent  and  emphatic  on  this  side  of  the  controversy.  It  is  said 
in  a  recent  adjudication  from  that  state  that  ''  the  question  can 
hardly  be  considered  an  open  one  in  this  commonwealth.  This 
court  has  often  declined  to  exercise  jurisdiction  to  enforce  a  lia- 
bility imposed  upon  stockholders  in  corporations  established  in 
other  states  under  statutes  of  these  states."  ^  This  doctrine  is 
based,  not  upon  the  view  that  such  an  action  is  penal,  or  opposed 
to  the  policy  of  the  Massachusetts  laws,  but  that  *'  it  is  a  suit 
against  a  foreign  corporation  which  involves  the  relation  between 
its  stockholders,  and  in  which  complete  justice  can  only  be  done 
by  the  courts  of  the  jurisdiction  where  the  corporation  was  cre- 
ated.*'* It  is  even  held  that  such  a  suit  will  not  lie,  even  though 
the  foreign  corporation  appear  by  its  attorney.'  So  the  Masses 
chusetts  court  will  not  entertain  jurisdiction  of  a  suit  by  a  non- 
resident against  an  insurance  company  of  still  another  state, 
though  doing  business  and  having  an  agent  in  Massachusetts,^ 
And  the  members  of  a  foreign  joint-stock  company  may  be  sued 
directly  as  partners,  though  its  charter  provides  for  a  judgment 
first  against  its  officers.*  Nevertheless,  a  bill  of  discovery  will  lie 
in  Massachusetts  against  the  officers  of  a  foreign  corporation  to 
compel  a  disclosure  of  the  names  and  interests  of  its  stockholders, 
and  ancillary  to  a  suit  in  the  state  of  its  domicile  to  enforce  the 
liability  there  enforced.* 

In  Illinois^  a  liability  imposed  upon  stockholders  by  the  laws  of 
another  state  will  not  be  enforced  until  judgment  has  been  first 
rendered  in  the  domestic  forum.''  The  jurisdiction  of  courts  in 
Maine  to  enforce  such  statutes  has  been  doubted.®  In  New 
Hampshire  it  is  held  that  the  principle  of  interstate  comity  does 
not  require  effect  to  be  given  the  statutes  of  another  state  impos- 
ing liability,  where  there  is  no  showing  as  to  what  process  it  is 
enforced  by  where  it  is  imposed,  and  none  of  the  stockholders 
reside  in  New  Hampshire^    A  bill  in  equity  cannot  be  maintained 

1.  Massachusetts. — Bank   of    North  2.  Post  v.  Toledo,  etc.,  R.  Co.,  144 

America  x\  Rindge,  154  Mass.  203  ;  36  Mass.  341;  19  Am.  &  Eng.  Corp.  Cas. 

Am.  &  Eng.  Corp.  Cas.  154.     See  also  355  ;  59  Am.  Rep.  86. 

New  Haven  Nail  Co.  v.  Linden  Spring  3.  New  Haven  Nail  Co.  v.  Linden 

Co.,  142  Mass.  349;  13   Am.  &   Eng.  Spring  Co.,  142  Mass.   349;  13  Am.  & 

Corp.  Cas.  17;  Halsey  v.  McLean,  12  Eng.  Corp.  Cas.  71. 

Allen  (Mass.)  438;  90  Am.  Dec.  157  ;  4.  Smith  ix.  Mutual  L.  Ins.  Co.,  14 

Smith  V.  Mutual  L.  Ins.  Co.,  14  Allen  Allen  (Mass.)  336. 

(Mass.)  336;  Kansas,  etc.,  Constr.  Co.  6.  Taft  v.  Ward,  106  Mass.  518. 

V,  Topeka,  etc.,  R.  Co.,  135  Mass.  34 ;  6.  Post  v,  Toledo,  etc.,  R.  Co.,  144 

10  Am.  &  Eng.  R.  Cas.  495  ;  46  Am.  Mass.  341 ;  19  Am.  &  Eng.  Corp.  Cas. 

Rep.  439;  Hutchins  v.   New  England  355;  59  Am.  Rep.  86. 

Coal  Min.  Co.,  4  Allen  (Mass.)  580;  7.  Patterson  v.  Lynde,  1x2  111.  196; 

Tones  v,  Sisson,  6  Gray   (Mass.)  288 ;  10  Am.  &  Eng.  Corp.  Cas.  195 ;  Young 

Penobscot,  etc.,  R.  Co.  v.  Bartlett,  13  v.  Farewell  (111.  1891),  36  Am.  &  Eng. 

Gray  (Mass.)  244;  71  Am.  Dec.  753  ;  Corp.  Cas.  158. 

Blackstone  Mfg.  Co.  v.  Blackstone,  13  8.  Drinkwater    v,  Portland   Marine 

Gray  (Mass.)  488;  Post  v,  Toledo,  etc.,  R.  Co.,  18  Me.  35. 

R.  Co.,  144  Mass.  341;  19  Am.  &  Eng.  9.  So  held  in  a  recent  case  in  that 

Corp.  Cas.  355 ;  59  Am.  Rep.  86;  Erick-  state — Rice  v,  Merrimack  Hosiery  Co., 

8on  V.  Nesmith,  4  Allen  (Mass.)  333.  56  N.  H.  1x4. 

898 


iXUWllty.  STOCKHOLDERS.  EnfonanMit. 

«in  West  Virginia  to  determine  the  extent  of  the  liability  of  stock- 
holders in  a  foreign  corporation.*  In  Wisconsin  it  has  been  de- 
coded recently  that  its  courts  have  no  jurisdiction  over  actions 
.against  stockholders  in  a  corporation  organized  under  the  statutes 
of  another  state  which  provide  that  the  individual  liability  may 
'4)e  enforced  by  assumpsit,^ 

(4)  Remedies  Ar^  Strictly  Local, — But  while  the  courts  are  thus 
.divided  upon  the  question  of  enforcing  a  right  conferred  by  a  for- 
eign statute,  there  is  an  agreement  among  them  that  the  remedy 
prescribed  thereby  is  confined  in  its  operation  to  the  limits  of  the 
•sovereignty  creating  the  corporation,  and  is  without  extra-terri- 
torial force.'  Accordingly,  a  provision  that  the  liability  shall  be 
enforced  by  bill  in  equity,*  or  by  the  common-law  action  of 
.assumpsit ^^  has  no  binding  obligation  beyond  the  state  of  its 
enactment. 

d.  Remedies. — A  suit  in  equity  is  the  most  usual,*  and  in 

1.  Nimick  x\  Mingo  -Iron  Works  Co.,  Hightower  v,  Thornton,  8  Ga.  486; 
.25  W.  Va.  184.  Hightower  v.  Mustian,  8  Ga.  506;  Win- 

2.  In  May  v.  Black,  77  Wis.  loi,  cock  v.  Turpin,  96  III.  135;  Hickling  v, 
•the  court,  by  Orton,  J.,  said:  "The  Wilson,  104  111-54;  Crawford  v.  Roh- 
. courts  of  this  state  have  no  jurisdiction  rer,  59  Md.  599;  i    Am.  &  Eng.  Corp. 

In  such  a  case,  and  it  is  confined  to  the  Cas.  81;  Shickle  r.  Watts,  94  Mo.  410; 

.  courts  of  the  state  of  Michigan^  under  21  Am.  &  Eng.  Corp,  Cas.  561 ;  Mathez 

■whose   laws  the  corporation  was  ere-  v.    Neidig,  72  N.  Y.  100;   Davton   v, 

:ated,   and    by    which    it    is  governed.  Borst,  31  N,  Y.  435;  Mann  t;.  Pentz,  3 

There  are  two  reasons  in  the  act  itself  N.  Y.  415;  Stephens  v.  Fox,  83  N.  Y. 

why  this  is  so :   (i;  No  jurisdiction  can  313;  Griffith  v,  Mangam,  73  N.  Y.  611; 

■  be  obtained  to  render  a  personal  judg-  Christensen    v.   Eno,    106    N.  Y.  97; 

tnent  against  the  corporation  anywhere  Judson  v.  Rossie  Galena  Co.,  9  Paige 

else;  (2)  actions  are  limited  to  a  par-  (N.  Y.)  598;   38  Am.  Dec.   569;   Van 

ticular  place  in  that  state.     But  it  is  a  Pelt  r.   U.  S.  Metallic,  etc.,   Co^   13 

principle  of  law  that  does  not  appear  Abb.  Pr.,  N.  S.  (N,  Y.)  331;  Sherwood 

to  be  questioned,  that  where  a  special  v,  Buffalo,  etc.,  R.   Co.,  12  How.  Pr. 

remedy    against  stockholders    is    pre-  (N.   Y.)    137;    Hammond    v,   Hudson 

sented'  by  the  statute  under  which  the  Riv.,  etc.,  Co.,  11  How.  Pr.  (N.  Y.)  33; 

.  corporation  is  formed,  it  must  be  en-  Ogilvie  v,  Knox  Ins.  Co.,  22  How  Pr. 

forced  in  the  courts  of  that  state  exclu-  (N.  Y.)  380;  Henry  v.  Vermillion,  etc., 

sively."  Turnpike  Co.,  17  Ohio  187;  Miers  v, 

3.  Lowry  v,  Inman,  46  N.  Y.  126.  Zanesville,  etc.,  Turnpike  Co.,  11  Ohio 
The  same  doctrine  is  announced  in  273;  Germantown,  etc.,  R.  Co.  v.  Fit- 
Brown  V.  Eastern  State  Co.,  134  Mass.  ler,  60  Pa.  St.  124;  xoo  Am.  Dec.  546; 
590;  3  Am.  &  Eng.  Corp.  Cas.  120;  Johnston  7%  Markle  Paper  Co.  (ra. 
Bank  of  North  America  v.  Rindge,  154  1893),  25  Atl.  Rep.  560;  Adler  v.  Mil- 
Mass.  203 ;  36  Am.  &  Eng.  Corp.  Cas.  waukee  Brick  Mfg.  Co.,  13  Wis.  57; 
154;  Christensen  v.  Eno,  106  N.  Y.97;  Marsh  v.  Burroughs,  1  Woods  (U.  S.) 
Nimick  v.  Mingo  Iron  Works  Co.,  25  463;  Liouisiana  Paper  Co.  v,  Waples,  3 
W.  Va.  184;  May  v.  Black,  77  Wis.  loi.  Woods   (U.  S.)   34;   Holmes  v.  Sher- 

4.  Erickson  v.  Nesmith,  4  Allen  wood,  3  McCrary  (U.  S.)  405;  Sanger 
(Mass.)  233;  Erickson  v.  Nesmith,  15  v.  Upton,  91  U.  S.  56;  Hatch  v.  Dana, 

•  Gray  (Mass.)   221;  Nimick   v,  Mingo  loi  U.  S.  205;  Patterson  r.  Lynde,  106 

iron  Works  (io.,  25  W.  Va.  184.  U.  S.  519;  10  Am.  &  ^"ff-  Corp.  Cas. 

6.  May  xk  Black,  77  Wis.  101.  195;   Brown  v,  Fisk,  23  Fed.  Rep.  228. 

6.  Tlie  Remedy  in  Cliaiicery. — Curry  See  also  Emmert  v.  Smith,  40  Md.  123. 

v.  Woodward,  53  Ala.  371;   Allen   v.  In  Pfohl  v.  Simpson,  74  N.  Y.  143,  it 

Montgomery,  R.  Co.,  11  Ala.  437;  Har-  was  said:  "A  suit  in  equity  laying  hold 

.mon   V,   Page,  62  Cal.  448;    Ward  f.  of  all  the  stockholders  in  like  category, 

« Griswoldville  Mfg.  Co.,.  16  -Conn.  593 ;  and  promoted  for  the  benefit  of  all  cred- 
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some  instances  the  exclusive,*  remedy  for  the  purpose  of  enfor- 
cing the  subscription  liability  and  also  the  statutory  liability.*  But 
the  right  to  insist  upon  the  choice  of  equity  as  th^  forum  maybe 
waived.*  In  other  jurisdictions  an  action  at  law  by  the  creditor 
lies  to  collect  unpaid  subscriptions,*  and  even  to  enforce  a  statu- 
tory liability.*  Unpaid  subscriptions  are  also  subject  to  garnish- 
ment *  and  attachment,''  if  calls  have  been  made.®  Mandamus 
is  sometimes  employed  in  England^  to  enforce  liability,  but  is  of 

itors  having  like  interest,  is  peculiarly  (U.  S.)  420;  Bank  of  U.  S.  v,  Dallam,  4 

adapted  to  work  out  exactly  just  and  Dana  (Ky.)  574. 

equitable   results.     .    .     .    The  object  6.  Flour  City  Nat.  Bank  v.  Wechsel- 

and  effect  is  to  bring  to  one  forum  the  berg,  45  Fed.  Rep.  547 ;  Abbott  v,  Asp- 

'determ {nation  of  rights,  which  must,  if  inwall,  26  Barb.  (N.  Y.)  202;  Wiles  v, 

prosecuted    separately,   more    or    less  Suydam,  64  N.  Y.  173;   Shellington  v, 

•conflict  to  mutual  harm.     Before  that  Howland,  53  N.  Y.  371 ;  Handy  v.  Dra- 

•one  forum,  in  one  suit,  the  respective  per,  89  N.Y.  334;  Rocky  Mt.  Nat.  Bank 

rights  and  respective  liabilities  can  be  v.  Bliss,  89  N.  Y .  338;  Nlathez  v,  Neidig, 

ascertained  and  determined,  and  each  72  N.  Y.  100;  Weeks  7 '.  Love,  50  N.  Y. 

.get  his  own,  and  be  subjected   to  his  568;  Bank  of  Poughkeepsie  v.  Ibbotson, 

^wn,  and  not  another's.     And  the  equi-  24  Wend.  (N.Y.)  473;  Van  Hook  v. 

ties  between  the  respective  stockholders  Whitlock,  3  Paige  (N.  Y.)  409;  Strong 

•can  also  be  adjusted  and  settled."  v,  Wheaton,  38  Barb.  (N.  Y.)  616. 

1.  Jones  V.  Jarman,  34  Ark.  323 ;  Under  the  Maryland  Code,  liability 
Smith  V.  Huckabee,  53  Ala.  191 ;  Friend  may  be  enforced  in  an  action  at  law  by 
T/.  Powers,  93  Ala.  114;  Harris  r.  First  one  creditor,even  where  there  are  others. 
Parish,  23  Pick.  (Mass.)  ii2;Knowlton  Norris  i;.  Johnson,  34  Md.  485.  And 
V.  Ackley,  8  Cush.  (Mass.)  93;  Erick-  such  liability  is  not  in  the  nature  of  a 
son  V,  Nesmith,  15  Gray  (Mass.)  221;  penalty,  but  is  in  so  far  an  obligation  <rx 
Spear  v.  Grant,  16  Mass.  9;  Hodges  v,  contractu  as  to  be  within  the  spirit  and 
Silver  Hill  Min.  Co.,  9  Oregon  200;  intent  of  a  statute  authorizing  summary'' 
Umsted  v.  Buskirk,  17  Ohio  St.  113;  proceedings  in  actions  ex  contractu. 
Pollard  V,  Bailey, 20  Wall.  (U.  S.)  520;  Norris  v,  Wrenschall,  34  Md.  492. 
Terry  v.  Little,  loi  U.  S.  216;  An-  6.  Oamialmieiit.  —  Curry  v.  Wood- 
•drews  v.  Bacon,  38  Fed.  Rep.  777.  ward,  53  Ala.  371 ;  Bingham  v.  Rush- 
See  also  Griffith  r.  Mangam,  42  N.  Y.  ing,  5  Ala.  403;  Meints  t;.  East  St. 
Super.  Ct.  369;  Mann  v.  Pentz,  3  N.Y.  Louis,  etc.,  Co.,  89  111.  48;  Brown  v, 
416;  Burch  V.  Taylor,  i  Wash.  345;  Union  Ins.  Co.,  3  La.  Ann.  177;  Han- 
Andrews  V.  Bacon,  38  Fed.  Rep.  777.  nah   v.   Moberly  Bank,  67   Mo.    678; 

In  New  y^r5cy,  a  creditor  must  file  Simpson   v.   Reynolds,    71     Mo.   594; 

-a  general  creditor's  bill,  and  cannot  pro-  Rand  v.  White  Mountains  R.  Co.,   40 

•ceed   for    himself    alone.      Bickley   v.  N.  H.  79;  Hays  V.  Lycoming  F.   Ins. 

Schlag,   46  N.  J.  Eq.  533;  31   Am.  &  Co.,  99  Pa.  St.  621. 

Eng.  Corp.  Cas.  523.  7.  In  re  Queensland,  etc.,  Co.,   58  L. 

2.  Smith   V.   Iluckabee,  53  Ala.  191;  T.  Rep.  878. 

Harris  7'.  First  Parish,  23  Pick.  (Mass.)  8.  Bingham  v.  Rushing,  5  Ala.  403; 

112;  Coleman  v.  White,  14  Wis.  700 ;  80  Coalsfield  Coal  Co.  v.  Peck,  98  111.  139; 

Am.  Dec.  797  ;  Patterson  v.  Lynde,  106  Meints  v.  East  St.  Louis,  etc.,  Co.,  89 

U.  S.  S19;  10  Am.  &  Eng.  Corp.  Cas.  111.  48;  Langford  v,  Ottumwa  Water- 

195.     See  also  Ladd  v,  Cartwright,  7  power   Co.,    59  Iowa    283;    Brown    v. 

•Oregon  329;  Terry  v.   Little,  loi  U.  Union  Ins.  Co.,  3  La.  Ann.  177;  Bunn^s 

S.  216.  Appeal,  105  Pa.  St.  49;  3  Am.  &  Eng. 

8.  Buffington  v,  Bardon,  80  Wis.  635.  Corp.  Cas.  i ;  Peterson  r.  Sinclair,  83 

4.  Aotlons  at  Law.  — Allen  v.  Mont-  Pa.  St.  250;  Chandler  t;.  Siddle,  10  Nat. 

gomery  R.  Co.,  11  Ala.  437;  McCarthy  Bankr.  FLeg.  236. 

V.  Lavasche,  89  111.  270  ;  31  Am.  Rep.  9.  Mandanrne. — Queen    v.     Victoria 

83;  White  V.  Blum,  4  Neb.  555;  Free-  Park   Co.,    i    Ad.   &    El.,  N.    S.   288; 

•roan  v.  Winchester,  10  Miss.  577;  Persch  Queen  v.  Ledgard,  i  Ad.  &  El.,  N.  S. 

r.  Simmons,  3  N.  Y.  Supp.  383 ;  Faull  616;  King  v.  St.  Katherlne  Dock  Co.,  4 

4),  Alaska  Gold,  etc.,  Min.  Co.,  8  Sawy.  B.  &  Ad.  360. 
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doubtful  propriety  in  the  United  States^  A  prescribed  statu- 
tory form  of  remedy  is  held  to  be  exclusive  and  not  cumulative.* 

e.  Joinder  of  Parties— (See  also  Parties  to  Actions,  vol. 
17,  p.  470). — Where  stockholders  are  made  "jointly  and  severally 
liable  "  by  statute,*  or  where  the  liability  is  for  a  sum  certain,*  a 
separate  action  may  be  maintained  against  each  one.  So,  where 
the  liability  is  limited  and  unequal,^  or  is  exclusively  at  law  and 
has  not  been  enlarged  by  statute,^  the  stockholders  cannot  be 
jointly  sued.  But  to  enforce  a  partnership  liability,  all  must  be 
sued,*  and  a  provision  making  stockholders  "  personally  holden/' 
has  been  held  to  impose  a  joint  liability.®  Where  the  stock- 
holders are  "  equally  and  ratably  liable  to  the  extent  of  their  re- 
spective shares,"  a  judgment  by  default  cannot  be  taken  against  a 
single  stockholder  for  the  full  amount  of  the  debt.^  In  Alabama 
all  stockholders  must  be  joined  as  defendants.^^  In  Wisconsin  the 
corporation  though  a  proper,  is  not  a  necessary  party.** 

/.  Death  of  Parties.— The  liability  of  a  stockholder,  at  least 

1.  Allen  v.  Montgomery  R.  Co.,  11  bott  v,  Aspinwall,  26  Barb.  (N.  Y.)  202; 
Ala.   437;  Dalton,  etc.,  R.  Co.  v,  Mc-  Terry  v.  Little,  loi  U.  S.  216. 
Daniel,  56  Ga.  191 ;  Cucullu  v.  Union  5.  In   Abbe^'  v.  Grimes  Dry  Goods 
Ins.  Co.,  2  Rob.  (La.)  571;  Hatch  t;.  Co.  (Kan.  1890),  31  Am.  &  Eng.  Corp. 
Dana,  loi  U.  S.  205.  Cas.  538,   the  court  said:   ''The    rule 

2.  BtatutoryForm  ExoluilTe. — Knowl-  that  stockholders  of  a  corporation  can- 
ton V,  Ackley,  8  Cush.  (Mass.)  93;  not  be  joined  as  defendants  necessarily 
Erickson  v,  Nesmtth,  15  Gray  (Mass.)  rests  upon  the  ground  that  the  liability 
221;  Allen  V,  Walsh,  35  Minn.  543;  is  for  different  sums,  and  each  stock- 
Lowry  v,  Inman,  46  N.  V.  119;  Brin-  holder  might  have  a  distinct  and  sepa- 
ham  t».  Wellersburg  Coal  Co.,  47  Pa.  rate  defense.  Where  the  liability  of 
St.  43;  Hoard  v.  Wilcox,  47  Pa.  St.  5)  ;  stockholders  is  confined  to  the  extent 
Youghiogheny  Shaft  Co.  v,  Evans,  72  or  amount  of  their  stock,  or  is  in  pro- 
Pa.  St.  331 ;  Windham  Prov.  Sav.  Inst,  portion  to  their  stock,  the  liability, 
V.  Sprague,  43  Vt.  502;  Dauchy  v.  being  unequal  and  limited,  is  several. 
Brown,  24  Vt.  197;  Bassett  v.  St.  Al-  Shafer  r\  Moriarty,  46  Ind.  9;  Bank  of 
ban*s  Hotel  Co.,  47  Vt.  313;  Morley  v,  Poughkeepsie  v.  Ibbotson,  24  Wend. 
Thayer,  3  Fed.  Rep.  737;  Haskins  v.  (N.  Y.)  473;  Ohio  L.  Ins.,  etc.,  Co.  v, 
Harding,  2  Dill.  (U.  S.)  99;  Pollard  v.  Merchants' Ins.,  etc.,  Co.,  11  Humph. 
Baileyi  20  Wall.  (U.  S.)  520.  See  also  (Tenn.)  i;  Crease  v,  Babcock,  10  Met. 
Grose  v.  Hilt,  36  Me.  22;  Potter  v.  (Mass.)  525;  Pettibone  v.  McGraw,  6 
Stevens  Machine  Co.,  127  Mass.  592;  Mich.  44*1 ;  Lane  v,  Harris,  x6  Ga.  217; 
34  Am.  Rep.  428;  Andrews  v.  Calender,  Adkins  v.  Thornton,  19  Ga.  325;  Mor. 
13  Pick.  (Mass.)  484;  Diven  v,  Lee,  Priv.  Corp.,  ^  901 ;  Pom.  Rem.,  §  317.'* 
36  N.  Y.  302;  Wehrman  v.  Reakirt,  i  6,  Paine  t».  Stewart,  33  Conn.  516; 
tin.  (Ohio)  230.  Perry   xk  Turner,  55  Nu).  418;  In  re 

8.  Grund  v.  Tucker,  5  Kan.  70;  Nor-  Hollister  Bank,  27  N.  Y.  393;  Abbot  v. 

ris  V,  Johnson,  34  Md.'  48s;  Matthews  Aspiuwall,  26  Barb.  (N.  Y.)  202;  Bank 

V,  Albert,  24  Md.  527;  Bond  v,  Apple-  of  Poughkeepsie  v,  Ibbotson,  24  Wend, 

ton,  8  Mass.  472  ;  5  Am.  Dec.  iii.    See  (N.  Y.)  473. 

also  Culver  v.  Third  Nat.  Bank,  64  111.  7.  Allen  v.Sewall,  2  Wend.(N.  Y.)327. 

528;  Bullard  v.  Bell,  i   Mason  (U.  S.)  8.  Windham     Prov.    Sav.    Inst.    v. 

243;  Borland  v.  Haven,  37  Fed.  Rep.394.  Sprague,  43  Vt.  502. 

4.  Paine  v.  Stewart,  33  Conn.  516;  9.  Buenz  i'.  Cook,  15  Colo.  38;  Rey- 

Boyd  V.  Hall,   56  Ga.  563 ;   Culver  v.  nolds   v,  Feliciana  Steamboat  Co.,  17 

Third  Nat.  Bank,  64  III.  528;  Perry  v.  La.  397. 

Turner,  55  Mo.  418;  Garrison  v.  Howe,  10.  Friend  f.  Powers,  93  Ala.  114. 

17  N.  Y.  458;  Bank  of  Poughkeepsie  v.  11.  Flour  City  Nat.  Bank  v,  Wech- 

Ibbotson,  24  Wend.  (N.  Y.)  473;  Ab-  selberg,  45  Fed.  Rep.  547. 
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where  it  is  contractual,^  generally  survives  him,  and  his  estate 
succeeds  not  only  to  the  rights,  but  also  to  the  obligations  which 
flow  from  the  ownership  of  his  shares.*  The  personal  representa- 
tive may  relieve  himself  only  by  transfer,*  and  the  liability  may 
be  continued  by  an  authorized  extension  of  the  charter,  though 
the  latter  would  otherwise  have  expired  after  the  stockholder's 
death.*  Where  the  liability  attaches  before  letters  testamentary 
are  granted,  it  is  impressed  upon  all  the  assets  of  the  estate  and 
follows  them  into  the  hands  of  devisees  and  legatees.^  But  where 
an  executor  distributes  the  assets  before  any  liability  has  accrued, 
the  beneficiaries  of  the  estate  who  have  thus  received  them  can- 
not be  subsequently  held.*  In  prosecuting  in  the  probate  court 
a  claim  against  the  stockholder  arising  out  of  liability,  it  is  not 
necessary  to  make  the  corporation  a  party  where  execution 
against  it  has  already  been  returned  unsatisfied.'^ 

Upon  the  death  of  one  of  two  joint  creditors  of  a  corporation, 
the  entire  right  of  action  against  the  stockholders  vests  in  the 
survivor,  and  the  fact  that  the  decedent  himself  was  a  stockholder 
and  that  his  estate  is  liable,  is  no  defense  to  such  an  action.^  In 
MassachusettSy  there  appears  to  be  an  exception  to  the  general 


1.  Cochran  v.  Weichers,  119  N.  Y.399.  4.  Bailey  t?.  Hollister,  26  N.  Y.  112. 

2.  In  Bailey  t».  HolHster,  26  N.  Y.  C£>»i/ar<  Davis  t'.  Weed,  44  Conn.  581; 
116,  Gould,  J.,  says:  "  Of  necessity,  it  Miller  r.New  York,  15  Wall. (U.S.)  497. 
must  take  that  title  and  those  rights  5.  Davis  v.  Weed,  44  Conn.  369; 
subject  to  any  liability  then  existing  Witters  v.  Sowles,  32  Fed.  Rep.  130. 
upon  them;  and  so  long  as  the  estate  6.  Witters  t;.  Sowles,  32  Fed.  Rep.  136. 
is,  by  operation  of  law,  the  holder  of  7.  In  Nolan  v,  Hazen,  44  Minn.  478, 
such  stock,  the  estate  must  become  re-  the  court  said:  **  There  is  no  conceiv- 
sponsible  for  any  obligations  accruing  able  necessity  for  or  use  of  making  the 
during  that  time  which  the  law  may  corporation  a  party  to  the  second 
impose  upon  any  holder  of  the  stock  as  action,  for  its  liability  has  been  de- 
such.  Such  liability  proceeds  not  from  termined  in  the  former  action,  and  this 
^ny  new  contract  made  by  or  on  behalf  would  be  conclusive,  at  least  as  against 
of  the  estate,  but  is  inherent  in  the  it,  even  if  it  were  made  a  party  to  the 
property  itself.  To  avoid  it  the  estate  subsequent  action  against  the  stock- 
must  part  from  the  property ;  must  holder;  and  so  far  as  exhausting  the 
cease  to  be  the  holder  of  the  stock.  Or,  remedy  against  the  corporation,  that 
calling  it  a  contract  liability,  it  arises  has  been  already  done.  Hence  we  are 
out  of  a  contract  made  by  the  stock-  of  opinion  that,  were  Sleeper  living,  an 
holder,  and  binding  his  personal  repre-  action  would  in  this  case  lie  against 
sentatives,  as  it  bound  him,  as  long  as  him  without  joining  the  corporation  as 
the  relation  of  stockholder  existed."  a  party.  And  if  this  is  so,  it  is  not,  and 
See  to  the  same  effect,  Richmond  v,  cannot  be,  questioned  but  that  the 
Irons,  121  U.  S.  27;  17  Am.  &  Eng.  claim  is  provable  in  probate  court 
Corp.  Cas.  71;  Flash  v.  Conn,  109  U.  against  his  estate." 

S.  371;  3  Am.  &  Eng.  Corp.  Cas.  28;  8.  In  Newberry  v,  Robinson,  41  Fed. 
Witters  r.  Sowles,  32  Fed.  Rep.  130;  Rep.  458,  the  court  said:  '*  In  the  plain- 
Davis  V.  Weed,  44  Conn.  569;  Nolan  v.  tifTs  brief,  and  in  argument,  he  and 
Hazen,  44  Minn.  478;  Cochran  v.  McMillan  are  mentioned  as  having 
Weichers,  119  N.  Y.  399;  Chase  v,  been  partners  in  the  transaction;  but 
Lord,  77  N.  Y.  I.  Compare  Miller  v.  in  the  bill  they  are  set  up  as  merely 
New  York,  1^  Wall.  (U.  S.)  479;  joint  creditors.  In  either  case  upon 
Pennsylvania  College  Cases,  13  Wall,  his  death  the  debt  against  the  corpo- 
(U.  S.)  216.  ration  survived  to  McMillan.  1  Chit. 
8.  Bailey  v.  Hollister,  26  N.  Y.  112.  PI.  11;  2  Redf.  Wills  172;  Wood,  CoU- 
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doctrine  above  set  forth.  It  is  there  held  that  the  death  of  a 
stockholder  who  was  summoned  in  an  action  against  the  corpora- 
tion abates  the  proceeding  against  him.' 

g.  Priority  Among  Creditors — (i)  Where  Actions  by  Indi- 
vidual Creditors  Are  Authorized. — The  law  generally  favors  the 
vigilant  creditor,*  and  where  an  action  at  law  is  provided  to  en- 
force the  statutory  liability,  it  may  be  prosecuted  separately  by 
each  creditor.^  Under  such  a  provision  the  claim  of  the  one  first 
suing  generally  takes  priority  as  regards  that  particular  defendant, 
over  the  claims  of  other  creditors.*  It  has  been  held  in  Maine, 
that  where  another  creditor  obtains  by  a  different  remedy  an 
earlier  judgment,  it  is  junior  to  that  of  the  first  suitor,*  but  a  doc- 
trine almost  exactly  opposite  appears  to  obtain  in  Missouri,^  In 
Illinois  also  it  has  been  held  that  one  who  failed  to  obtain  a  senior 
judgment  only  because  his  action  was  enjoined  at  the  instance  of 
fellow  creditors  has  no  prior  lien.''' 

(2)  Where  Suits  Are  in  Behalf  of  All  Creditors. — But  priority 
among  corporate  creditors  is  repugnant  to  the  notion  of  one 
remedy  for  all  creditors  and  that  in  equity.  Under  the  trust  fund 
doctrine  all  creditors  are  entitled  to  share  alike  the  unpaid  sub- 
scriptions,® and  where  the  statute  makes  the  liability  a  common 
fund  for  the  payment  of  certain  debts,  individual  creditors  may 
be  enjoined  from  prosecuting  actions  which  would  result  in  giving 

yer,  Partn.  952.     This  survivorship  so  further    proceedings    as    against    Joel 

completely  vested  this  debt  in  the  sur-  Bowker  are  abated  by  his  death,  and  a 

vivor  that  it  could  be  joined  in  a  suit  jCidgment  against  the  corporation  will 

•with  his  own  individual  debts,  and  his  not  authorize  a  levy  upon  the  estate  of 

individual    liabilitv    could    be   set    off  the  deceased  in  the  hands  of  his  execu- 

against  it.    Slipper  i*.  Stidstone,  5  T.  R.  tor.     This    peculiar    form   of   liability 

493;  French!'.  Andrade,  6  T.  R.   582;  does  not  survive.'*     See  also  Child  v. 

Wood,  Colly.  Partn.  1105."  Coffin,  17   Mass.  64;  Riplej'  v.  Samp- 

1.  In    Dane   v.    Dane   Mfg.  Co.,    14  son,    10   Pick.    (Mass.)    371;  Gray  v. 

Gray    (Mass.)    488,    Dewey,  J.,    said:  Coffin,   9   Cush.    (Mass.)    199.      Com^ 

'*  The  object  of  the   summons   to  the  /^rg  Cummings  f. Wright,  11  Mo.  App. 

stockholder,    required   by   the  statute,  348;    Donnelly   v.    Hodgson,     13   Mo. 

was  to  secure  the  property'  of  individ-  A  pp.  15. 

«als    from   being    taken   on   execution  2.  Miers  f.  Zanesville,  etc.,  Turnpike 

without  their  having  been   notified   of  Co.,  11  Ohio  273. 

the  claim  against  them  as  such.    This  8.  Weeks  r-.  Love.  50  N.Y. 568.   Com- 

provision,   of  course,  was   for  a  living  /</ re  Garrison  t*.  Howe,  17  N.  Y.  458. 

stockholder.     No  right  existed  to  levy  4.  Wells  t'.  Robb,  43  Kan.  201;  Hoyt 

such  execution   against   a   corporation  v.  Bunker  (Kan.  1893),  32  Pac.  Rep.  126; 

upon  the  estate   of  a  deceased  stock-  Jones  t*.  Wiltberger,  42  Ga.  575;  Lowry 

holder.     The    executor    of    such     de-  t^  Parsons,  52  Ga.  356;  Thebus  r.  Smi- 

ceased  stockholder  is  not   to  be  sum-  ley,  110  111.  316;  Cole  v.  Butler,  43  Me. 

moned    in    the  action   against  the  cor-  401;  Ingalls  z;.  Cole,47  Me.  541 ;  Marsh 

poration    by   reason    of   any    liability  v.  Burroughs,  i  W^oods  (U.  S.)  463. 

that  might  have  attached  to  his  testa-  5.  Cole  v.  Butler,  43  Me.  401. 

tor  while   living,  with    the  purpose  of  6.  State  Saving  Assoc,  t'.  Kellogg,  63 

authorizing  an  execution   to  be  levied  Mo.  540;  Marks  v.  Mulhall,  13  Mo.  App. 

upon  the  executor  or  any  estate  in  his  590;  Bittner  v.  Lee,  25  Mo.  App.  559. 

hands.     No  legitimate  purpose  there-  7.  Chicago  v  Hall,  103  111.  342. 

fore  exists  for  summoning  the  execu-  8.  Wetherbee  v.  Baker,  35  N.J.  Eq. 

tor  to  take  upon  himself  the  defense  of  501.  Compare  Mathis  v.  Pridham  (Tex. 

the  suit  as  against  his   testator.    All  App.  1892),  20  S.  W.  Rep.  1015. 
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them  a  disproportionate  share  in  the  security.*  Where  the  lia- 
bility is  enforced  in  equity  alone,  its  enforcement  is  for  the  bene- 
fit of  all  with  no  distinction  between  judgment  and  general  credit- 
ors.* So  where  a  statute  imposes  a  liability  upon  stockholders 
"  for  the  purpose  of  securing  the  creditors  "  and  proceedings  are 
instituted  by  a  part  for  all,  no  one  creditor  can  acquire  priority, 
even  by  a  separate  action.*  Neither  can  such  priority  be  at- 
tained upon  the  motion  of  an  individual  creditor  while  a  general 
suit  against  a  stockholder  is  pending.* 

k.  Contribution  Between  Stockholders. — See  Contri- 
bution, vol.  4,  p.  7 ;  Manufacturing  Corporations,  vol.  14, 
p.  306. 

V.  TEBMiyATiOH  ofMrmberbhip.— See  Disfranchisement,  vol. 
5,  p.  684. 

STOCK  IN  TRADE— (See  also  Effects,  vol.  6,  p.  194).— See 
note  5. 

1.  In  Eames  v,  Doris,  102  111.  350,  4.  Donnelly  v.  Mulhall,  12  Mo.  App. 
the  court  said:  "The  liability  under  139;  Marks  r.  Hardy,  86  Mo.  232. 
section  nine  is  created  for  all  losses  and  6.  An  Indiana  statute  required  the 
deficiencies  as  to  the  trust  funds  and  president,  or  other  accounting  officer,  of 
saving  funds  deposited,  that  is,  as  to  every  railroad  company  in  the  State  to 
the  depositors  of  trust  funds  and  savings  furnish  the  auditor  of  the  county  in 
funds.  The  liability  constitutes  a  fund  which  the  principal  office  of  the  road 
for  the  benefit  of  all  of  these  two  classes  was  situated,  a  list  of  **stock  for  taxa- 
of  creditors,  and  they  are  entitled  to  tion."  It  was  held  that  th^  word 
share  in  it  in  proportion  to  the  amount  "stock"  as  here  used  did  not  mean  the 
of  their  debts.  The  debts  here  largely  subscriptions  of  stock,  but  the  actual, 
exceed  the  assets  and  this  liabilitj'  tangible  property  of  such  company, 
•combined,  so  that  the  fund  will  be  in-  The  court,  by  Perkins,  J.,  said:  **The 
sufficient  to  discharge  all  of  the  claims  word  stock  is  used  both  in  common 
upon  it.  If  individuals  of  these  two  parlance  and  statutory  enactments  in 
-classes  of  savings  and  trust  depositors  a  variety  of  senses,  some  broader,  some 
be  allowed  to  prosecute  their  separate  more  limited.  Its  use  may  open  p 
«uit8,  they  may  recover  payment  of  wide  field  for  the  work  of  interprets* 
|heir  demands  in  full,  while  others  of  tion,  and  require  a  close  consideration 
the  classes,  having  claims  equally  equi-  of  the  whole  subject-matter  in  rela- 
table,may  be  enabled  to  obtain  no  pay-  tion  to  which  it  is  applied.  We  speak 
ment  whatever,  or  but  a  partial  one.  of  the  goods  of  a  merchant,  as  his 
Hence  the  propriety,  in  the  case  of  such  stock;  of  the  lumber  and  materials  of 
-a  deficiency  in  a  common  fund  for  the  the  manufacturer,  as  his  stock  of  raw 
-common  benefit  of  creditors,  Qf  a  pro-  materials ;  of  the  cattle,  hogs,  etc.,  of 
-ceeding  in  equity  by  one  or  more  in  the  farmer,  as  his  stock ;  of  the  cars, 
behalf  of  all  the  creditors,  in  order  that  locomotives,  etc.,  of  the  railroad  com- 
the  equitable  principle  that  equity  is  panies,  as  their  stock  of  these  articles 
equity,  may  be  applied;  that  single  respectively ;  and  we  speak  of  the  sub- 
creditors,  by  individual  suits,  may  be  scriptions  and  shares  in  these  compa- 
prevented  from  an  appropriation  to  nies  as  stock,  though  these  are  more 
themselves  of  the  entire  or  unequal  ben-  properly,  it  would  seem,  denominated 
•efit  of  the  security,  to  the  exclusion  of  the  capital  stock  of  such  corporations.'' 
others  equallj'  entitled,  and  that  there  State  v,  Hamilton,  5  Ind.  313.  See 
may  be  a  collection  and /r{?  r«/«  distri-  also  Floyd  Co.  v.  New  Albany,  etc., 
bu tion  of  the  whole  fund  among  all  the  R.  Co.,  11  Ind.  570;  Michigan  Cent, 
creditors."  R.  Co.  v.  Porter,  17  Ind.  380. 

2.  McDonnell  v,  Alabama  Gold  L.  A  testator  by  his  will  gave  his  plan- 
Ins.  Co.,  85  Ala.  401.  tation  and  tannery  with  "all  the  stock 

8.  Wright  V,  McCormack,  17  Ohio  of  every  kind."  It  was  held  that  the 
4St.  87.  term  "stock"  included  leather  in  the 
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DeftaitioB.  STOCK  K4/?Z^5.  Bights,  Ihittai,  and  LUUlitiM. 

STOCK  TAEDS— (See  also  CARRIERS  OF  Live  Stock,  vol.  3,  p.  i.) 

I.  Definition,  900.  II.  Rights,  Duties,  and  Liabilities,  90a 

L  DETIiriTlOir. — A  stock  yard  is  an  inclosure  connected  with  a 
railroad,  slaughterhouse,  or  market,  for  the  distribution,  assort- 
ing, sale,  or  temporary  keeping  of  live  stock.* 

n.  Eights,  Duties,  ahd  Liabilities.— The  business  of  a  stock 
yard  company,  except  in  the  character  of  the  property  which  is 
the  subject  of  bailment,  is  similar  to  that  of  a  warehouseman,  and 
it  may  not  be  compelled  in  the  absence  of  contract  to  feceive  stock 
of  any  person  or  corporation.* 

vats.     Cameron  v.  Commissioners,  i  254;   Martin   z\   Bond,   14  Colo.  466; 

Ired.  Eq.  (N.  Car.)  437.  Bequillard  v.  Bartlett,  19  Kan.  382. 

A  Mississippi  statute  fixed  a  privi-  Stock  on  Hand — (See  also  Hand,  vol. 

lege  tax  upon   each  store  in   propor-  9,  p.  262). — A  chattel  mortgage  on  the 

tion  to  the**  stock  "carried  therein.    It  •'stock  on  hand"  of  a  baker  does  not 

was  held,  that  "stock,"  as  here  used,  sufficiently     describe     the     property, 

comprised  only   the  goods,  etc.,  kept  Rocheleau  v,  Boyle   (Mont.),   28  Pac 

by  the  merchant  for  sale  in  the  course  Rep.  872. 

of  business,  and   did   not  include  cot-  ** Stock    of     Ladies'     Notions."  —  A 

ton  taken  by  the  merchant  in  payment  mortgage  described  the  goods  as  **  the 

of  debts.      Harness   v.   Williams,    64  general   stock  of  millinery,  stock  of 

Miss.  600.  ladies'   notions,  consisting    of    bats," 

Stock  in  Trade. — As  to  what  a  policy  etc.,  "  and  all  other  goods  now  on  hand 

on  the  **  stock  in  trade  "  of  a  merchant  or  to  be  purchased  and  used  in  the  busi- 

or  mechanic  will   cover,  see  Fire  In-  ness  of  a  general  millinery  store"     It 

SURANCE,  vol.  7,  p.  1006.  was   held   that  by  the   phrase,  "stock 

Upon  a  dissolution  of  partnership  and  of  ladies'  notions,  *  only  such  property 

division  of  the  "stock  in  trade,"  prop-  was   conveyed  as   is  described    imme- 

erty,  etc.,  it   was   held,  that  the  good-  diately  following  such  phrase,  and  that 

will  was  not  within  the  phrase  **  stock  by  the  last  clause  was  meant  only  such 

in   trade."     Chapman    v,   Hayman,   i  millinery  as  might  be  on  hand  for  sale, 

Times  Rep.  397.  or  might   be  purchased    for  sale,  or 

A  testator  was  a  barge-builder,  and,  might  be  mad^  up  for  sale.    Chapin  z\ 

according  to  the  custom  of  that  trade,  Garretson   (Iowa),  52  N.  W.  Rep.  104. 

would  sometimes  on  the  sale  of  a  new  1.  Century  Dictionary, 

barge  accept  an  old   one  in  part  pay-  2.  In  Delaware,  etc.,  R.  Co.  v.  Cen- 

ment,  which   he   would   repair  and  let  tral    Stock  Yards   Co.,   43  N.  J.   Eq. 

out  on  hire.    At  the  time  of  his  death  74;   31    Am.  &   Eng.   R.  Cas.  82,  the 

he   had   five  such   barges,  and  it  was  complainants  were  refused  an  injunc- 

held,  that  these  barges  passed  under  a  tion  to  compel  defendants  to  receive  at 

bequest  of  his   "  stock  in   trade  as  a  their  yards  from  the  complainants  live 

barge- builder."  In  re  Richardson,  50  stock  carried  over  their  road  and  con- 

L.  J.  Ch.  488.  signed  for  delivery  at  defendants*  yard. 

Where  one  carried  on  the  business  because   the  question  whether  the  de- 

of  selling  United  States   internal  reve-  fendants  were   subject   to  any  duty  to 

nue  stamps,  it  was  held  that  the  revenue  the  complainants   was,  as  a  matter  of 

stamps   which   he   had  on  hand  were  law,  unsettled,  and  also  because  the  in- 

not  subject  to  taxation  under  Massa-  junction   asked    for  was  mandatory  in 

chusetts  Gen.  St.,  ch.  11,  ^  12,  as  "  stock  its  character,  and  such  writs  are  never 

in     trade."     Polfrey    v.    Boston,    loi  granted  until  a  final  hearing.     In  the 

Mass.  329.  opinion,  it  was  said  that  "thedefend- 

For  the  scope  of  the  term  as  used  in  ants   stand,  in   respect  to    their  legal 

exemption  laws,  see  Executions,  vol.  duties,  in  a  position  very  similar  to  that 

7i   P-  ^35"- »    Attachment,  vol.   i,  p.  which   a  common   carrier    occupies — 

917.     See  also  In  re  Jones,  2  Dill.  (U.  bound  to  serve  all,  who  have  a  right  to 

S.)343;  Hillyer  v.  Remore,  42  Minn,  demand   their  service,  to  the  best  of 
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Bights,  IhitlM  and  LUbUltlM.  5 rC^CAT  YARDS.  Bights,  IhitlM  and  LUbUitiei. 

The  fact  that  the  business  of  buying  and  selling  live  stock  at  a 
certain  market,  established  and  maintained  by  a  stock  yard  com- 
pany, itself  a  private  corporation,  and  not  engaged  in  buying  and 
selling  live  sto<:k,  is  of  such  a  magnitude  as  to  have  an  influence 
upon  the  commerce  of  the  country,  will  not  justify  the  courts  in 
declaring  it  a  public  market,  and  applying  to  it  any  rules  of  public 
policy  peculiar  to  public  markets.* 

In  the  operation  of  a  railroad  which  a  stock  yard  is  authorized 
to  construct  to  connect  with  other  railroads,  it  is  subject  to  the 
same  responsibilities  as  railroad  companies,  and  is  liable  for  the 
negligence  of  another  corporation  using  it  by  permission.* 

An  injunction  will  issue  in  favor  of  a  stock  yard  company  to 
prevent  unjust  railroad  discrimination  ;^  and  in  one  instance  an  in- 
junction was  granted  to  restrain  the  withdrawal  of  railway  con- 
nections with  an  old  established  stock  yard,  the  withdrawal  being 
attempted  to  aid  in  the  erection  of  a  monopoly  at  another  point.* 

their  ability,  and  on  equal  terms  as  to  tained  by  the  railroad  company  itself, 

<:ompen6ation."  and  the  cattle  have  been  placed  in  them 

But    in    Delaware,  etc.,    R.  Co.  v.  by  the  direction  of  the  carrier's  agent 

Central  Stock  Yard  Co.,  46  N.  J.  £q.  for  immediate  shipment,  and   part  of 

a8o;  37  Am.  &  Eng.  R.  Cas.  607,  Van  them  have  been  actually  placed  in  the 

Fleet,  V.  C,  referring  to  his  language  cars,  the  cattle  are  to  be  considered  as 

quoted    above,    said :     **  This   opinion  having  been  received  by  the  carrier  for 

.    .    .    was   based    on  an  assumption  shipment  and  held  by  him  as  a  common 

that  there  was  a  strong  and  close  simil-  carrier  and   not  as'  a  warehouseman, 

itude  between  a  railroad  or  canal  com-  Gulf,  etc.,  R.  Co.  v,  Trawick,  80  Tex. 

pany,  in  their  character  as  a  common  270, 15  S.  W.  Rep.  568. 

carrier,  and  the  defendants,  both  in  re-  1.  American  Live  Stock  Commission 

spect  to  the  powers  which  each  might  Co.  r.  Chicago  L.  S.  Exchange    (111. 

•exercise,  and   the    duties    which   each  1892 ),  32  N.  E.  Rep.  274. 

were  bound  to  perform  for  the  public.  2.  Pennsylvania   Co.  v.  Ellett,    132 

But  it  is  now  entirely  clear  that  such  111.  654 ;  42  Am.  &  Eng.  R.  Cas.  64. 

is  not  the   fact.     Between  the  defend-  8.  In  M'Coy  v.  Cincinnati,  etc.,  R. 

ants  and  a  railroad  or  canal  companj*  R.  Co.,  13  Fed.  Rep.  3,  it  was  held  that 

there  is  not  the  slightest  analogy.    ...  a  railroad  company  may  not  bind  itself 

The  business  of  the  defendant  has  no  to  deliver  to  a  particular  stock  yard  all 

•exact  counterpart  or  model  in  any  of  live  6tock  coming  over  its  line  to  a  cer- 

the    established    instruments   of   com-  tain  point,  but  is  bound  to   transport 

merce  or  agencies  used  by  the  public  over  its  road  and  deliver  to  all  stock 

in  the  transaction  of  business.'*    The  3'ards  at  such  point,   reached    by   its 

denial  of  the  injunction  was  put  upon  tracks  or  connections,  all    live   stock 

the  ground  of  the.  analogy  between  the  consigned,  or  which  shippers  desire  to 

defendants'  business  and  that  of  a  ware-  consign,  to  them,  upon  the  same  terms 

houseman;  and, further,  the  presence  in  and  in  the  same  manner  as  under  like 

the  defendants'  charter  of  a  provision  conditions  it  transports  and  delivers  to 

authorizing  them    to   make  contracts  their  competitors,  and  the  performance 

with   the  several    railroad    companies  of  this  duty  may  be  enforced  by  injunc- 

having  a  terminus  in  Hudson  county,  tion  at  the  instance  of  the  proprietor  of 

for  the  transportation  and  delivery  of  the  yards  discriminated  against, 

live  stock  at  their  yards,  in  the  opinion  4.  Coe  v,  Louisville,  etc.,  R.  Co.,  3 

of  the  court,  showed  clearly  that  the  Fed.  Rep.  775. 

legislature  did  not  intend  that  the  de-  Breach  of  Contract —  Erldence  as  to 

fendants  should  be  subject  to  any  duty  Measure  of  Damagee. — Where  a  person 

to  railroad  companies  in  that  respect,  agrees  to  construct  stock  yards,  and  a 

except  such  as  they  should  voluntarily  railroad  company  agrees  to  send   all 

jassume  by  contract.  stock  to  those  yards,  unless  otherwise 

Where^  however,  the  yards  are  main-  ordered  by  the  shippers,  if  the   com- 
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Deflnltlim.  STONE,  IMhiltioB. 

A  stock  yard  company  may  be  prevented  by  injunction  from 
conducting  its  business  in  such  a  manner  as  materially  to  affect 
the  health  or  property  of  persons  living  in  the  vicinity.* 

Stock  left  in  the  custody  of  the  company  may  bb  sold  when  no 
owner  can  be  found,  and  when,  from  the  perishable  nature  of  the 
property,  a  necessity  for  sale  arises.* 

When  a  railroad  company  holds  itself  out  as  a  carrier  of  live 
stock,  it  is  obliged  to  provide  suitable  facilities,  such  as  yards  or 
pens,  for  receiving  and  discharging  the  stock,  and  for  these,  it 
may  not,  in  addition  to  the  customary  and  legitimate  charges 
for  transportation,  make  a  special  charge.^  And  it  may  not  ab- 
solve itself  from  its  statutory  duty  to  provide  suitable  facilities, 
by  showing  that  the  yards  or  pens  were  so  badly  constructed  as 
to  make  it  contributory  negligence  on  the  part  of  the  shipper  to 
use  them.* 

STOHE.— See  note  5. 

panj  takes  stock  to  other  yards  not  reasonable  time  after  thej  are  unloaded 

specially  ordered  there,  it  violates  its  from  the  cars." 

contract,  and  is  responsible  in  damages,  4.  Gulf,  etc.,   R.  Co.  v.  Trawick,  80 

and  evidence  as  to  the  number  of  car  Tex.   270.     In   this   case  a  statute   in 

loads  taken  to  other  yards  is  admissi-  the   following  terms  was  construed  as 

ble  in  fixing  the  measure  thereof.   Terre  making  it  incumbent  upon  a  railroad 

Haute,  etc.,  R.  R.  Co.  v.  Struble,  109  to  provide  pens  or  yards  for  the  ship- 

U.  S.  381 ;  16  Am.  &  Eng.  R.  R.  Cas.  597.  ment  of  cattle:  *'  Each   and  every  rail- 

1.  Babcock  xk  New  Jersey  Stock  road  company  is  hereby  required  to 
Yard  Co.,  20  N.  J.  Eq.  296.      '  erect  at  each  and  every  depot,  station. 

But  in    London,  etc.,   R.  R.  Co.  v,  or  place  established  by  such  company 

Truman,  II  App.  Cas.  45;   25  Am.  &  for  the  reception  and  delivery  of  freight, 

Eng.  R.  R.  Cas.  116,  the  court  refused  suitable  buildings  or  inclosures  to  pro- 

to    enjoin   a   railroad    company   from  tect  produce,  goods,  wares  and   mer- 

maintaining  cattle  yards  near  the  plain-  chandise,  and  freight  of  every  descrip- 

tifTs  residence,  on  the  ground  that  the  tion  from  damage  by  exposure  to  the 

same  was  a  nuisance,  it  appearing  that  weather  or  other  wise."  7V«a^  Rev.  Stat., 

the  yards  were  maintained  on  land  ac-  art.  4236. 

quired  by  the  company  under  a  statute  Damages  to  Stock  firom  BxpoBvre — Ida- 

for  such  purposes.  blllty  of  Carrier. — In  Feinberg  v.  Dela- 

2.  Mill  Creek  v,  Brighton  Stock  ware,  L.,  etc.,  R.  Co.,  20  Atl.  Rep.  33, 
Yard  Co.,  27  Ohio  St.  435.  the   plaintifTs  live  stock  was  accepted, 

8.  Covington  Stock  yard  Co.  v.  Keith,  freight    paid,  and    receipt    given,   for 

139  U.  S.  128;  49  Am.  &  Eng.   R.  Cas.  transportation,  without  express  contract 

149.     In    this   case  Harlan,  J.,  for  the  for  limitation  of  liability;  being  delayed 

court,  said:  **  A  carrier  of  livestock  has  by  a   snowstorm,  they  were   removed 

no  more  right  to  make  a  special  charge  from  the  cars  to  the  defendant's  stock 

for  merely  receiving  or  merely  deliver-  yards,   where  some    died,  and   others 

ing  such  stock,  in  and  through  stock  were  injured  by  cold  and  exposure  due 

yards  provided  by  itself,  in  order  that  to  insufficient  shelter.     The  defendant 

It  may  properly  receive  and  load  or  un-  was  held  liable  for  damages  as  a  com- 

load  and  deliver  such  stock,  than  a  car-  mon  carrier.     And  it  was  further  held 

rier  of  passengers  may  make  a  special  that  the  mere  fact  of  giving  a  free  pass 

charge  for  the  use  of  its  passenger  de-  to  a  servant  of  the  shipper  in  order  that 

pot  by  passengers  when  proceeding  to  or  he  might  accompany  the  stock  would  not 

coming  from  its  trains,  or  than  a  carrier  relieve  the  company  of  responsibility, 

may  charge  the  shippers  for  the  use  of  5.  A    statute    imposed    a  toll  upon 

its  general  freight   depot  in  merely  de-  "  goods,  wares,  and  merchandise,"  and 

livering  his  goods  for  shipment,  or  the  a   lower  toll    upon   **  stone.*'     It    w^as 

consignee  of  such  goods  for  its  use  in  held  that  blocks  of  stone  squared  and 

merely  receiving  them  there  within  a  reduced    to    certain    dimensions    was 
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STOPPAGE  IN  TRANSITU. 


Definition. 


STOPPAGE. — In  the  old  books  set-off  is  sometimes  called  stop- 
page, because  the  amount  sought  to  be  set  off  was  stopped  or  de- 
ducted from  the  cross  demand.* 

STOPPAGE  IN  TEAHSITU.— (See  also  BiLL  OF  LADING,  vol.  2, 
p.  223 ;  Carriers  of  Goods,  vol.  2,  p.  770;  Express  Companies, 
vol.  7,  p.  539;  Sales,  vol.  21,  p.  444.) 


I.  Definition,  903. 
II.  Who   May  Exercise  the    Right, 

904. 
III.  UnderWhat  Circumstances  Right 
May  be  Exercised,  905. 

1.  Goods  Must  be  Unpaid  for ^  906 

a.  Effect  of  Part  Paymenty  906 

b.  Payment  by  Note  or  Billf^ 

2.  Goods  Musi  be  in  Transit^  907 

a.  When  Transit  BeffinSy  908 

b,  WAen  Transit  Ends^  908. 
(i)  /«  General,  908. 

( 2 )  Delivery  at  Destination^ 
909. 
(a)    When     Destination 

Is  Reached^  909. 
{b)  Mere    Arrival    at 

Destination      Not 

Sufficient.  911. 
(c)   Consignee     Must 

Consent  to  Receii^e^ 

912. 
(</)  Delivery  to  Agent 

of  Consignee^  913. 
(tf)  Effect    of    Carrier 

Refusing   to    D e- 

liver,  915.  [916. 

(/)  Delivery   of  Part, 

(g)  P  a  y  m  e  n  t       of 

Freight      Charges^ 

916. 


{h)  Delivery  to   Ware- 
houseman     or 
Wharfinger,  916. 
(1)  Delivery    to     Sub- 
Purchaser^  918. 
{j)  Entry  of  Goods  at 
Custom- House,,  918. 
(^)  Delivery   to    Local 
Carrier y  919. 

(3)  Delivery  at  Point  Short 
of  Original  Destina" 
tion,  919. 

(«)  Delivery  to  Buyer^ 

919. 
{b)  Delivery  to  Buyer'' s 

Agevty  921. 

(4)  Delivery  on  Board 
Buyer^s  Vessel^  922. 

3.  Buyer  Must  be  Insolvent,  923. 

IV.  How  Right  Exercised,  924. 

1.  Giving  Notice,  924. 

2.  To  Whom  Notice  Given,  925. 

3.  Effect  of  Carrier's  Refusal  to 
Redeliver,  9:6. 

V.  Loss  of  Right,  926. 

1.  How  Right  Is  lost,  926. 

2.  When  Right  Is  Not  Lost,  930. 
VI.  Effect,  932. 

1.  On  Rights  of  Parties,  932. 

2.  On  Rights  of  Carrier,  933. 


I.  DEFIKlTlOir. —  Stoppage  in  transitu  is  a  resumption  by  the 
seller  of  the  possession  of  goods  not  paid  for,  while  on  their  way 
to  the  vendee  and  before  he  has  acquired  actual  possession  of 
them.*  The  right  of  stoppage  in  transitu  is  the  right  which  the 
vendor,  when  he  sells  goods  on  credit  to  another,  has  of  resuming; 
the  possession  of  the  goods,  while  they  are  in  the  hands  of  a  car- 
rier  or  middleman,  in  their  transit  to  the  consignee  or  vendee,  aid 
before  they  arrive  into  his  actual  possession,  or  at  the  destination 
which  he  has  appointed  for  them,  on  his  becoming  bankrupt  or 
insolvent.*     This  is  a  right  which  arises  solely  upon  the  insolvency 


"stone'*  within   the   statute,  and   not  2  P.  Wms.   128.     See  also  Set-Off, 

merchandise,  and  therefore  subject  to  vol.  22,  p.  209. 

the  lower  toll.     Fisher  v.  Lee,  12  A.  &  2.  Bouv.  L.  Diet.,  citing  Newhall  v, 

E. 622;  Ao  E.  C.  L.  136.  Vargas,  15  Me.  314. 

1.  Bjrles  on  Bills  349 ;  Jeffs  v.  Wood,  8.  2  Kent's  Com.  540. 
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Wh«  May  XzmlM    5  TOPPA  GE  IN  TRANSITU.  fha  Blckt. 

of  the  buyer,  and  is  based  on  the  plain  reason  of  justice  and 
equity  that  one  man's  goods  shall  not  be  applied  to  the  payment 
of  another  man's  debts.* 

n.  Who  Kat  Sxebcisb  THS  Bioht. — The  right  may  be  exercised 
by  the  seller,  or  by  any  one  standing  in  that  relation  to  the  goods, 
as,  for  example,  a  factor  or  purchasing  agent,  who  buys  for  his 
principal  upon  his  own  credit ;'  and  may  be  exercised  as  well 

1.  Benj.  on  Sales,  ^  828,  citing  gives  to  his  employer,  is  a  consignor  or 
D'Aquila  V.  Lambert,  2  Eden  77.  seller  entitled   to' the  benefit    of  this 

The  history  of  the  law  of  stoppage  rule.    Ilsley  v.  Stubbs,  9  Mass.  71 ;  6 

in  transitu  is  given  by  Lord  Abinger  in  Am.  Dec.  29;  Seymour  v.  Newton,  105 

Gibson  v.  Carruthers,  8  M.  &  W.  337.  Mass.  275;  Newhall  v.  Vargas,  13  Me. 

The  right  was  recognized  in  Wiseman  103;  29  Am.  Dec.  489;  Feise  v»  Wray,3 

V,  Vandeputt,  2  Vern.  202,  in  1690;  and  East  93;  Imperial  Bank  v,  London,  etc., 

again  in  Snee  f.  Prescott,  i  Atk.  245.  Dock   Co.,  5   Ch.  Div.   195;   and  the 

It  was  recognized  by   a  common -law  right  may  be   exercised  by  one  who 

court  in  Burghall  v.  Howard,  i  H.  Bl.  pays  the  price  of  goods  for  the  buyer 

366,  n.,  in  1755  by  Lord  Mansfield.  and  takes  from  him  an  assignment  of 

The  right  has  been  defined  by  Shaw,  the  bill  of  lading  as  security  for  his 
C.  J.,  in  Rawley  v,  Bigelow,  12  Pick,  advancement.  Gossler  v,  Schepeler,  5 
(Mass.)  313;  23  Am.  Dec.6o7,to  be**an  Daly  (N.  Y.)  476. 
extension  of  the  right  of  lien  which,  by  In  Feise  v.  Wraj',  3  East  93,  it  was 
the  common  law,  a  vendor  has  upon  the  claimed  that  the  factor  was  but  an 
goods  for  the  price,  originally  allowed  agent  with  a  lien,  but  Lord  Ellenbor- 
in  equity,  and  subsequently  adopted  as  ough  held  that  he  might  be  considered 
a  rule  of  law.**  See  also  Grout  v.  Hill,  as  a  vendor  who  had  first  bought  the 
4  Gray  (Mass.)  366;  Potts  r.  New  goods  and  then  sold  them  to  his  cor- 
York,  etc.,  R.  Co.,  131  Mass.  457;  3  respondent  at  cost,  plus  his  commis- 
Am.  &  Eng.  R.  Cas.  424;  41  Am.  Rep.  sion.  And  this  principle  has  been  rec- 
247;  Atkins  I'.  Colby,  20  N.  H.  154;  33  ognized  in  Patten  r.  Thompson,  5  N.& 
Am.  Dec.  617;  Jordan  v.  Tames,  5  Ohio  S.  350 ;  Ogle  v,  Atkinson,  5  Taunt.  759; 
99;  Patten's  Appeal,  45  Pa.  St.  158;  84  Oakford  v.  Drake,  2  F.&  F.  493;  Tuck- 
Am.  Dec.  479;  Bloxam  v.  Sanders,  4  B.  er  xk  Humphrey,  4  Bing.  516;  15  E.  C. 
&  C.  948;  10  E.  C.  L.  477;  Edwards  v.  L.  63;  Turner  v,  Liverpool  Dock,  6 
Brewer,  2  M.  &  W.  375;  Hodgson  v,  Exch.  543;  20  L.  J.  Exch.  393;  EUer- 
Loy,  7  T.  R.  440;  Tucker  v.  Humph-  shaw  v.  Magniac,  6  Exch.  570;  Ireland 
rey,  i  M.  &  P.  392.  But  Lord  Abinger  v.  Livingston,  L.  R.,  5  H.  L.  395 ;  The 
said,  in  Gibson  v.  Carruthers,  8  M.  &  Tigress,  32  L.  J.  Adm.  97;  Ex  parte 
W.  338,  that  " although  the  question  of  Banner,  2  Ch.  Div.  278,  c.  a.;  Cassa- 
stoppage  in  transitu  has  been  as  fre-  boglou  x\  Gibb,  11  Q^,  B.  D.  797,  c.  a.; 
quently  raised  as  any  other  mercantile  Ex  parte  Miles,  15  Q^  B.  D.  39,  c.  a.; 
question  within  the  last  hundred  3'ears,  Phelps  v.  Comber,  29  Ch.  D.  826,  c.  a. ; 
it  must  be  owned  that  the  principle  on  Ex  parte  Francis,  35  L.  T.  577. 
which  it  depends  has  never  been  either  An  agent  who  purchases  goods  in 
settled  or  stated  in  a  satisfactory  man-  his  own  name  is  in  the  position  of  a 
ner.  In  courts  of  equity  it  has  been  a  seller,  and  has  the  right  to  stop  in 
received  opinion  that  it  was  founded  transitu,  Hawkes  v.  Dunn,  i  Tyr.  413. 
upon  some  principle  of  common  law ;  But  the  agent  must  pay  for  the  goods 
in  courts  of  law,  it  has  been  just  as  and  not  leave  any  liability  for  payment 
much  the  practice  to  call  it  a  principle  on  the  part  of  the  principal ;  otherwise 
of  equity,  which  the  common  law  has  he  is  not  entitled  to  stop  in  transitu, 
adopted."  Oakford  v,  Drake,  2  F.  &  F.  493.    And 

2.  Snee  v,  Prescott,  i  Atk.  24«;;  D'-  where  one  sells  goods  through  an  agent 
Aquila  v,  Lambert,  Ambl.  399;  Inglis  to  another,  and  they  are  shipped  to  the 
V,  U  Sherwood,  i  East  515.  purchaser,  the  agent  has  no  right  to 

A  foreign  factor  or  commission  mer-  stop  the  goods  because  his  principal 

chant,  who,  for  a  commission  only  to  owes  him  on   account  of  money  ad- 

himself,  purchases  upon  his  own  credit,  vanced    in   their  purchase.    Gwyn  v. 

and  ships  upon    the  credit  which  he  Richmond,   etc^    K.  Co.,  85  N.  Car. 
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through  an  agent  or  any  one  properly  authorized  by  the  seller,  as 
by  the  seller  in  person.* 
m.  UiTDEB  What  CisciniUTAKCEB  Bight  Kat  Be  Exebcised. — To 

•enable  the  seller  to  exercise  the  right  of  stoppage  in  transitu,  the 

-427;  6  Am.  &  Eng.   R.  Cas.  452;   39  has    been   transferred  bona  fide^  may 

Am.  Rep.  708.  stop  the    goods.     M orison  v.  Gray,  2 

But  the  seller  can  only  exercise  the  Bing.  260;  9  E.  C.  L.  405;  9  Moore  4S4 

right  against  his  own  buyer;  thus,  F.,  a  (but see  Waring  v.  Cox*  i  Camp.  369); 

merchant  at  Dardanetle,  ordered  goods  and  so  also  may  a  person  who  has  only 

of  W.  B.  &  Co.,  merchants  at  St.  Louis,  an  interest  in  and  a  right  to  receive  a 

They  sent  the  order  to  L.  A.  &  Co.,  mer-  certain  portion  of  the   goods,  though 

chants  at  New  Orleans,  with  directions  not  holding  a  bill  of  lading.    Jenkvns 

to  ship  the  goods  to  F.  at  Dardanelle,  and  v.  Usborne,  8  Scott  N.  R.  505;  7  IVf .  & 

send  them  the  bill  and  bill  of  lading.   L.  G.  678;  49  E.  C.  L.  678. 
A.  &  Co.  filled  the  order,  shipped  the        Where  goods  are  furnished   to  the 

goods  to  F.  and  sent  the  bill  and  bill  of  agent  of   a  bankrupt,  on  the  agent's 

lading  to  W.  B.  &  Co.,  and  charged  the  credit,  he  may,  to  protect  himself,  stop 

goods  to  them,  and  they  charged  them  to  them    in  transitu^    and  give    them  a 

F.  During  the  transit  W.B.&  Co.  failed,  new  direction  adversely  to  his  princi- 

and  L.  A.  &  Co.,  claiming  the  right  of  pal;  but  if  he  gives  them  a  fresh  desti- 

stoppage   in   transitu^   demanded    the  nation    in    furtherance    of   the    usual 

goods  of  the  M.  &  L.  R.  R.  R.Co.,  who  course  of  business  of  the  principal,  they 

were  transporting  them  to  F.,  and  the  pass  to  the  assignees  as  in  the  order  and 

-company  delivered  them  up  to  them.  F.  disposition  of  the  bankrupt.     Hawkes 

then  sued  the  company  for  the  value  of  v,  Dunn,  i  Tyr.  413;  1  C.  &  J.  519. 
the  goods.    It  was  held  that  L.  A.  &        X*  Exercise  of  Right  by  Agent.  —  Any 

Co.  were  not  the  vendors  of  F. ;  there  agent,  who  has  the  power  to  act  for  the 

was  no  privity   between  him  and  them,  consignor,  either  generally  or  for  the 

and   they   had   no    right  to   stop    the  purposes  ofthe  consignment  in  question, 

goods,  and  the  defendant  was  liable  to  may  stop  goods  in  transit  without  any 

F.  for  their  value.     Memphis,  etc.,  R.  authority' specially  directed  to  that  endf, 

-Co.  V.  Freed,  38  Ark.  614;  9  Am.  &  Eng.  or  empowering  him  to  adopt  that  partic- 

R.  Cas.  212.  ular  measure.     Reynolds    v.    Boston, 

A  principal  consigning  goods  to  his  etc.,  R.  Co.,  43  N.  H.  589;   Seymour  v, 

factor  may   stop  them  in  transitu  on  Newton,  105  Mass.  275;  Bell  v.  Moss,  5 

the  factor  becoming  insolvent,  and  that  Whart.  (Pa.)  189;  Chandler  v.  Fulton, 

notwithstanding  he  may  be  indebted  to  10  Tex.  2;  60  Am.  Dec.  180;  Newhall  v. 

the  factor  for  advances  on  the  consign-  Vargas,  13  Me.  93;  29  Am.  Dec.  489; 

Tnent.     Kinloch  v.  Craig,  3  T.  R.  119;  Whiteheads,  Anderson, 9  M.  &  W.518; 

Wright  V.  Campbell,  4  Burr.  2047;  or  Hutchings  v.  Nunes,  i  Moore  P.  C,  N. 

that  the  factor  has  a  joint  interest  with  S.  243;  and  even  where  one  acts  with- 

him  therein.     Newsom  v,  Thornton,  6  out  authority  in  making  the  stoppage. 

East  17.  it  will  be  good,  if  subsequently  ratified 

It  was  held  that  a  mere  surety  for  by  the  seller  before  the  buyer  or  his 

the  purchase  price  of  the  goods  cannot  assignee  obtains  possession  of,  or  makes 

•exercise  the  right,  even  though  he  may  any   demand   for,   the  goods.     Durgy 

be  entitled  to   a  commission    on    the  Cement,  etc.,  Co.  v,  O'Brien,  123  Mass. 

amount,  for  there  exists  no  primary  lia-  12;  distinguishing  Bird  r.  Brown,   4 

bility  for  the  price;  Siffken  v.  Wray,  6  Exch.  786;  Chandler  v,  Fulton,  10  Tex. 

East  371 ;  but  by  19  and  20  Victoria,  2;  60  Am.  Dec.  188. 
the  right  is  now  given  in  England  to        But  the  ratification,  to  avail  the  seller, 

this  surety.     And  the  right  cannot  be  must  be  made  before  the  buyer  demands 

exercised  by  one  having  only  a  lien  up-  the  goods.    Bird  v.  Brown,"4  Exch.  786; 

on  the  goods  without  any  property  in  Davis  f.  McWhirter,  40  U.C.  Q^B.  598; 

them.     Sweet  v.  ^T^t  i  East  4;  Lena-  or  obtains  possession  of  them.  Reynolds 

hart  V,  Cooper,  3  Bing.  N.  Cas.  99;  32  v.  Boston,  etc.,  R.  Co.,  43  N.  H.  589. 
E.  C.  L.  55;  Molloy  v.  Hay,  3  M.  &  R.        And  it  has  been  held  a  sufficient  rati- 

396;  Freeman  v.  Burch,  3  Q^B,  492,  n. ;  fication,  where  a  letter,  giving  authority 

43  K.  C.  L.  835.  to  the  agent,  had  been  mailed  several 

A  party  to  whom  the  bill  of  lading  days  before  he  assumed  to  act,  though 

905 


Goods  Mnit  bo  5  TOPPA  GE  IN  TRA  NSITU.  Unpdd  For. 

goods  must  be  unpaid  for,  must  be  in  transit  or  in  the  hands  of  a 
third  person,  and  the  buyer  must  be  insolvent.* 

1.  Goods  Must  be  Unpaid  For — a.  Effect  of  Part  Payment. — 
Part  payment  by  the  buyer  has  only  the  effect  of  diminishing  the 
claim  pro  tanto  on  the  goods  detained,  and  does  not  affect  the 
seller's  right  of  stoppage  for  the  protection  of  the  price  remaining 
unpaid;*  nor  is  he,  in  order  to  exercise  this  right,  bound  to  refund 
what  he  may  have  received  in  part  payment.^ 

b.  Payment  by  Note  or  Bill. — The  seller  does  not  lose  his 
right  of  stoppage  by  accepting  bills  or  notes  for  the  purchase 
price,  unless  it  has  been  agreed  that  it  should  be  regarded  as  ab- 
solute payment,*  and  this  notwithstanding  he  may  have  negoti- 

it  did  not  reach  him  until  Reveral  daje  tom -house  and  remained  thereuntil  the 
thereafter.  Hutchings  v,  Nunes,  i  dishonor  of  the  note,  the  right  of  stop- 
Moore  P.  C,  N.  S.  243.  page  was  held  to  remain. 

1.  More  V.  Lott,  13  Nev,  379;  Walsh  In  Bell  v.  Moss,  5  Whart.  (Pa.)  189, 
V.  Blakeley,  6  Mont.  194;  Schuster  v,  the  seller  shipped  the  goods  from  Leg- 
Carson,  28  Neb.  612;  Wood  -v.  Roach,  horn  to  the  buver  in  Philadelphia  and 
2  Dall.  (U.  S.)  180;  I  Am.  Dec.  276;  drew  on  the  buyer's  agent  in  London, 
Wallej'  t'.  Montgomery,  3  East  585;  who,  in  a  letter  to  the  seller  had  recog- 
Wilmshurst  v.  Bowker,  7  M.  &  G.  082;  nized  the  credit,  for  the  purchase  price. 
49  B.C.  L.  882;  Story  on  Sales  (4th  The  buyer  failed  and  the  London  agent 
ed.),  §  327;  Tiedeman  on  Sales,  4  127.  declined  to  accept  the  bill,  and   it  was 

2.  Newhall  v,  Vargas,  13  Me.  108;  held  that  the  seller  might  stop  the  goods 
29  Am.  Dec.  489;  Hodgson  v,  Loy,  7  in  transit,  Gibson,  C.  J.,  in  delivering 
T.  R.  440;  Feise  v,  Wray,  3  East  93;  the  opinion  of  the  court,  saying:  **As 
Edwards  v.  Brewer,  2  M.  &  W.  375;  nothing  but  an  extinguishment  of  ihe 
Van  Casteel  v,  Booker,  2  Exch.  702.  debt  is  satisfaction  between  the  buyer 

But  where  the  contract  is  apportion-  and  seller,  I  would  say  that  a  power  to 

able,  the  seller  can  only  claim  the  right  check  for  a  deposit  in  bank  would  not 

of   stoppage  over  that  portion  of   the  be    payment   to   suspend  the   right  of 

goods  which  remains  unpaid  for,    Mer-  stoppage,  unless  it  were  so  agreed,  and 

chant  Banking  Co.  v.  Phoenix  Bessemer  the  deposit  were  actually  placed  to  the 

Steel  Co.,  5  Ch.  Div.  205.  drawer^s   account — certainly   it   would 

8.  Newhall  r.  Vargas,  13  Me.  108;  29  not  produce  that  consequence  if  the  de- 
Am.  Dec.  489.  posit  might  be  withdrawn  or  the  con- 

4.  In  Newhall  v,  Vargas,  13  Me.  103;  signor's  check  might  be  refused.  On 
29  Am.  Dec.  489,  the  goods  for  a  return  the  principle  of  substituting  the  Lcn- 
cargo  were  paid  for  by  bills  drawn  by  don  house  as  the  debtor,  the  bills,  drawn 
the  master  of  the  vessel  on  the  owner,  as  they  were  by  the  consignors,  would 
payable  to  the  seller,  and  the  court  held  have  exonerated  the  consignees  from 
that  they  were  not  equivalent  to  pay-  all  responsibility  whatever;  but  it  has 
ment,  but  mere  evidence  of  the  debt  not  been  said  that  an  action  would  not 
due  the  seller,  and  did  not  deprive  have  been  maintainable  against  them  on 
him  of  any  remedy  authorized  by  law  the  contract  of  sale,  and  why  might 
where  the  buyer  became  insolvent ;  and  they  not  proceed  as  well  by  an  enforce- 
although  by  the  form  of  the  bills  the  ment  of  their  lien  "i  If  the  drawing  of 
master  made  himself  personally  liable,  a  bill  had  the  effect  of  merging  every 
there  was  no  reason  to  suppose  that  his  previous  responsibility,  the  right  of 
security  was  relied  on  by  the  seller,  or  stoppage,  which  is  incident  to  the  con- 
that  by  accepting  the  bills  he  waived  signee's  liability  on  the  contract  of  sale, 
other  remedies.  would   be   extinguished  by  it  in  every 

In  Donath  v,  Broomhead,  7  Pa.  St.  case ;  but  that  it  is  followed  by  no  such 

301,  where  goods  arrived  at  their  port  consequence  is  shown,  among  other  in- 

of  destination  and  the  buyer  paid  the  stances,  by  Feise  v,  Wray,  3  East  94,  in 

freight  and  gave  his  note  for  the  price,  which  the  right  was  sustained,  though 

but  the  goods,  in  consequence  of  the  loss  an  indorsed    bill,   drawn  by   the  con- 

of  the  invoice,  were  stored  in  the  cus-  signor  and  accepted  by  the  consignee, 
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ated  the  bills  so  that  they  are  outstanding  in  the  hands  of  third 
parties  ;*  nor  need  the  notes  be  tendered  back  before  stopping  the 
goods.* 

2.  Goods  Must  be  in  Transit. — The  goods  must  be  in  transit,  for, 

if  the  transit  has  not  begun,  the  seller's  right  of  retention,  if  such 
right  exists,  is  based  on  some  other  right  than  that  of  stoppage 
in  transitu.^ 

had  still  a  month  to  run.  This  would  bearer,  and  delivers  it  over  for  money 
prove,  were  an  authority  wanted  for  received,  without  indorsement,  it  is  a 
so  plain  a  principle,  that  liability  on  the  plain  sale  of  the  bill,  and  he  who  sells 
original  contract  is  not  supplanted  by  a  it  does  not  become  a  new  security, 
security  given  for  the  price ;  as  is  in-  Bank  of  England  v.  Newman,  i  Ld. 
stanced  also  by  the  giving  of  the  buy-  Raym.  443;  12  Mod.  241;  Whitbeck  v. 
er's  own  note  or  bill,  which,  though  it  Van  Ness,  11  Johns.  (N.  Y.)  409;  6  Am. 
operates  as  an  extension  of  the  credit,  Dec.  383.  '*  If  a  vendor  of  goods  re- 
extinguishes  not  the  original  contract;  ceive  from  the  purchaser  the  note  of  a 
as  well  as  by  payment  in  the  bills  of  a  third  person,  at  the  time  of  the  sale 
third  person,  which  is  not  absolute  sat-  (such  note  not  being  forged,  and  there 
isfaction  unless  it  were  declared  so  by  being  no  fraud  or  misrepresentation  on 
the  terms  of  the  bargain."  the  part    of  the   purchaser  as   to   the 

In  the  recent  case  of  Ainis  v.  Ayres,  solvency  of  the  maker),  it  is  deemed  to 

62   Hun   (N.  Y.)  376,  the  facts   were  have  been  accepted  by  the  vendor  in 

almost  identical   with  Bell  v.  Moss,  5  payment    and    satisfaction  unless    the 

Whart.  (Pa.)  189,  the  buyer's  London  contrary  be  expressly  proved."     Breed 

agent  having  accepted  the  draft  and,  r.Cook,  15  Johns.  (N.  Y.)  241. 

on  the  failure  of  his  principal,  refused  1.  Newhall  v.  Vargas,   13   Me.   103; 

to  pay  it,  and  the  seller  was  allowed  to  29    Am.   Dec.   489;    Bell   v.   Moss,    5 

stop  the  goods,  the  court  saying:  "It  Whart.  (Pa.)  189;  Lewis  v.  Mason,  36 

is  perfectly  well  settled  that  the  ven-  U.  C.  Cl^B.  590;  Feise  v.  Wray,  3  East 

dor's  right  of  stoppage    in  transitu  is  93;  Patten  i;.  Thompson,  5  M.  &  S. 350; 

not  lost  by  his  having  received  the  ac-  Edwards  v.  Brewer,  2   M.  &  W.   375; 

ceptances  of  the  vendee,  even  though  Miles  v,  Gorton,  2  C.  &  M.  504 ;  Hol- 

he  may  have  negotiated   the   bills   so  brook  v.    Vose,  6  Bosw.  (N.  Y.)   76; 

that    they    are    outstanding    in    third  Story  on  Sales,  §  327.     But  see  Arnold 

hands  unmatured.''  v,  Delano,  4  Cush.  (Mass.)  33;  50  Am. 

In  Clapp  V.  Sohmer,  55  Iowa  273,  it  Dec.  754,  where  it  is  said  "  that  a  prom- 
is  said  that  "  A  promissory  note  cannot  issory  note,  even  if  in  form  negotiable, 
be  regarded  as  a  payment  unless  it  has  whilst  it  remains  in  the  hands  of  the 
been  expressly  received  as  such."  And  vendor  and  not  negotiated,  but  ready 
see  Arnold  r.  Delano,  4  Cush.  (Mass.)  to  be  delivered  up  on  the  discharge  of 
33;  50  Am.  Dec.  754;  Lewis  z\  Mason,  the  lien,  is  regarded  as  the  evidence  in 
36  Up.  Can.  Q^  B.  590;  Dixon  v.  writing  of  a  promise  to  pay  for  the 
Yates,  5  B.  &  Ad.  345;  27  E.  C.  L.  86;  goods  purchased,  and  does  not  vary  the 
Feise  v.  Wtrv^  3  East  93 ;  Edwards  v.  rights  of  the  parties." 
Brewer,  2  M.'&  W.  375;  Miles  v,  Gor-  2.  Hays  t*.  Mouille,  i4Pa.  St.  54;  Bell 
ton,  2  C.  &,  M.  504;  Jenkyns  v.  Us-  v.  Moss,  5  Whart.  (Pa.)  189;  Edwards 
borne,  7  M.  &  G.  678;  8  Scott  505.  v.  Brewer,  2  M.  &   W.  375;   Story  on 

See  also,  as  to  the  effect  of  payment  Sales,  ^  327. 

by  note,  bill,  or  check,  Payment,  vol.  S.  Tiedeman  on  Sales,  §§  129,  122. 

10,  p.  167,  et  seq.^  where  the  cases  are  Shaw,  C.  J.,  in  Arnold  r.  Delano,  4 

very  fully  collated  and  discussed.  Cush.  (Mass.)39;  i  Am.  Dec  754,  seems 

But    where    the    seller    accepts    an  to  think   that  the  seller  might  retain 

order,  note,  or  accepted  bill  of  a  third  possession  by  virtue  of  his  right  of  lien, 

party  in  payment  for  the  goods,  with-  and  says  that  "The  law,  in  holding  that 

out  the  indorsement  or  guaranty  of  the  a  vendor  who  has  thus  given  credit  for 

purchaser,   he    has  no    right   of  stop-  goods  waives  his  lien  for  the  price,  does 

page.      Eaton    v.  Cook,    32    Vt.    50;  so  on  one  implied  condition,  which  is, 

Cowasjee  v,  Thompson,  5  Moore's  P.  that  the  vendee  shall    keep  his  credit 

C.  165.    This  is  on  the  principle  that  good.     If,    therefore,   before    pa^'ment 

if  a  man  has  a  bill  payable  to  him,  or  the  vendee  becomes  bankrupt  or'insol- 
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a.  When  Transit  Begins. — Whenever  the  goods  have  passed 
•out  of  the  control  of  the  seller,  for  the  purpose  of  transportation 
to  the  buyer,  the  transit  may  be  said  to  have  begun.* 

b.  When  Transit  Ends— (i)  In  General.— The,  transit  contin- 
ues until  the  goods  come  into  the  actual  or  constructive  posses- 
sion of  the  buyer,  or  of  some  person  acting  for  him.* 

vent,  and  the  vendor  still  retains  the  And  this  though  they  be  only  in  the 
•custody  of  the  goods,  or  any  part  of  hands  of  a  middleman  as  a  pacxer ;  At- 
them,  his  lien  is  restored,  and  he  may  kins  v,  Colby,  20  N.  H.  155;  Ellis  v, 
hold  the  goods  as  security  for  the  price.  Hunt,  3  T.  R.  467 ;  or  a  warehouseman 
And  in  this  he  is  supported  by  Thomp-  or  forwarding  agent ;  Atkins  v.  Colby, 
son  V.  Baltimore, etc.,  R.  Co., 28 Md. 406.  20  N.  H.  155  ;  NichoUs  v.  Le  Teuvre,  2 
In  Story  on  Sales,  ^  319,  it  is  said :  "It  Bing.  N.  Cas.  81 ;  29  E.  C.  L.  262;  as  well 
will  be  perceived  that  these  two  rights  as  in  the  actual  possession  of  a  carrier, 
^f  lien  and  stoppage  in  transitu^  al-  If  in  the  possession  of  a  carrier  for  the 
though  they  are  very  similar,  are  not  purpose  of  transportation  it  is  immate- 
identical.  The  right  of  lien  can  onl}'  rial  that  the  goods  are  still  in  his  ware- 
be  exercised  upon  goods  which  are  house  and  not  yet  loaded  into  the  car 
in  the  actual  or  constructive  posses-  or  vessel;  they  are  nevertheless  in 
sion  of  the  vendor,  and  in  respect  to  transit.  Bemdtson  v.  Strang,  L.  R.,  4 
which  no  delivery  has  taken  place;  but  Eq.  4S1 ;  Hodgson  v.  Loy,  7  T.  R.  440; 
the  right  of  stoppage  in  iransituis  prop-  £x  parte  Rosevear  China  Clay  Co.  11 

•  erly  exercised  only  upon  the  goods  Ch.  Div.  560;  Northey  v.  Field,  2  Esp. 
which  are  in  passage,  and  are  in  the  613;  Hoist  v,  Pownall,  i  Esp.  240; 
hands  of  some  intermediate  person  be-  Tiedeman  on  Sales,  ^  129. 

tween  the  vendor  and  vendee  in  pro-  2.  There  will  be  found  an  apparent 

•  cess  and  for  the  purpose  of  delivery,  conflict  in  the  cases,  some  holding  that 
In  the  one  case  there  is  an  incipient  de-  there  must  be  an  actual  delivery  to  the 

.  livery,  or  at  least  a  resignation  of  pos-  vendee  or  his  agent  in  order  to  prevent 

session,  and  in  the  other  there  is  not.  the  vendor's  right  of  stoppage  from  at- 

The  criterion,   therefore,  whether  the  taching.    Calahan  v.  Babcock,  21  Ohio 

vendor  retains  the  right  of  stoppage,  is  St.  281 ;  8  Am.   Rep.  63 ;   Symns  v, 

not  to  be  found  in  the  question  whether  Schotten,  35  Kan.  310;   U.  S.  Engine 

he  has  lost  possession,  but  whether  the  Co.  v,  Oliver,  16  Neb.  614 ;   Chicago, 

vendee  has  acquired  possession.     When  etc.,  R.  Co.  v.  Painter,  15  Neb.  394; 

possession  is  surrendered  by  the  vendor  Walsh  v.  Blakelee,  6  Mont.  194;  Rej'- 

his  lien  is  gone,  but  his  right  of  stop-  nolds  t;.  Boston,  etc.,  R.  Co.,  43  N.  H. 

page  remains  until  the  vendee  has  ac-  580;   Mohr  v,  Boston,  etc.,  R.  Co.,  zo6 

■quired  possession.     In  a  word,  the  right  Mass.  70;  Stubbs  v,  Lund,  7  Mass.  453; 

in  the  one  case  is  to  retain  possession,  ^  Am.  Dec.  63 ;   Stanton  v.  Eager,  16 

the  right  in  the  other  is  to  regain  pos-  Pick.  (Mass.)  467;  Arnold  v,  Delano,  4 

session."  Cush.   (Mass.)   33;    i    Am.   Dec.  754; 

Stoppage  After  Transit  Ended. —  Grout  v.  Hill,  4  Gray  ( Mass.)  361 ;  while 

Where   the   transit  has  ended,  if  the  others  hold  that  the  delivery  may  be 

seller  attempts  to  stop  the  goods,  he  is  constructive  as  well  as  actual.    Inslee 

a  wrongdoer,  and  will  be  liable  for  any  v.  Lane,  57  N.  H.454;  Hall  v,  Dimond, 

damage   resulting,  and  can  obtain   no  63  N.  H.  565;  Greve  v.  Dunham,  60 

lien  upon  the  goods  for  any  expenses  Iowa   108;   O'Neii   v,  Garrett,  6  Iowa 

incurred   by   himself.      In  Guilford  v.  484;  McFetridge  v.  Piper,  40  Iowa  627; 

Smith,3oVt.  74,  the  seller  of  goods,  after  Rucker  v.  Donovan,  13  Kan.  255;  19 

they  had  reached  their  destination  and  Am.  Rep.  84;  Fraschieris  v.  Henriques, 

were  in  the  possession  of  a  warehouse-  6  Abb.  Pr.  N.  S.  (N.  Y.)  254;  Buckley 

man,  took  them  from  him,  paying  the  v,  Furniss,   15    Wend.    (N.    Y.)    145; 

freight  and  giving  a  bond  for  indemnity  Covell   v,   Hitchcock,    23   Wend.   (N. 

to  secure  the  pa^'merit  of  the  import  Y.)  63;  Nottram  v.  Heyer,  5  Den.  (N. 

■duties.     It  was  held  that  he  acquired  Y.)  629;  Hoover  v,  Tibbits,  13  Wis.  79; 

no  lien  on  the  property  for  the  expend-  Jones  v.  Earl,  37  Cal.  632;  99  Am.  Dec. 

itures,  or  the  indemnity  incurred  by  338;  Blackman  v.  Pierce,  23  Cal.  509; 

.his  bond.                           '  Moore  f.  Lott,  13  Nev.  383;  Chandler 

1.  Benj.  on  Sales  (6th  Am.  ed.),  $  839.  v,  Fulton,  10  Tex.  12;  60  Am.  Dec.  188; 
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(2)  Delivery   at   Destination  —  (a)  When   Bettlnation   Ii  Seaehad. — 

When  the  goods  have  arrived  at  the  place  for  which  they 
were  intended  under  the  directions  given  by  the  seller,  and 
require  new  orders  from  the  buyer  to  put  them  again  in  motion^ 
they  have  reached  their  destination,  and  delivery  there  ends  the 
transit.* 

HalfFv.  Allyn,  60  Tex.  278;  Sawyer  f.  have  fallen  on  him.  Still,  it  was  only 
Jofilin,  20  Vt.  172;  49  Am.  Dec.  768;  a  constructive,  not  an  actual  delivery  to 
Hayes  v,  Mouille,  14  Pa.  St.  51;  Ca-  the  vendee;  and  such  interest  as  he  had 
been  v.  Campbell,  30  Pa.  St.  259;  The  in  thenf  was  subject  to  be  defeated,  in 
Natchez,  31  Fed.  Rep.  615.  But  upon  case  of  his  insolvency,  by  the  exercise 
an  examination  and  comparison  of  of  the  vendor's  right  to  stop  the  goods 
these  cases  it  will  be  seen  that  this  ap-  before  they  came  into  the  actual  pos- 
parent  conflict  may  be  readily  recon-  session  of  the  purchaser.** 
ciled,  each  class  having  in  mind  a  dif-  Parke.  B.,  in  Whitehead  v.  Anderson, 
ferent  constructive  delivery.  Those  9  M.  &  W.  534,  says  that  "A  case  of 
decisions  which  hold  constructive  de-  constructive  possession  is  where  the 
livery  insufficient  have  in  mind  the  de-  carrier  enters  expressly  or  by  implica- 
livery  to  the  carrier  at  the  beginning  of  tion  into  a  new  agreement  distinct  from 
the  transit,  which  is  such  a  constructive  the  original  contract  for  carriage,  to 
delivery  to  the  buyer  as  will  place  the  hold  the  goods  for  the  consignee  as  his 
goods  at  his  risk  and  cause  the  seller  to  agent,  not  for  the  purpose  of  expediting 
lose  his  right  of  lien,  but  not  his  right  of  them  to  the  place  of  original  destina- 
stoppage.  Those  decisions  which  hold  tion  pursuant  to  that  contract,  but  in  a 
constructive  delivery  sufficient  to  defeat  new  character  for  the  purpose  of  cus- 
the  right  of  stoppage  have  in  mind  the  tody  on  his  account,  and  subject  to 
delivery  by  the  carrier  to  the  buyer  some  new  and  further  order  to  be  given 
( Kendall'.  Marshall,  iiQ^B.  Div.364);  to  him."  And  see  Abott  on  Shipping,, 
which  may  be  done  constructively,  as  624.625.  See  also  Chandler  t».  Fulton, 
where  the  carrier  enters  into  an  agree-  10  Tex.  2  ;  60  Am.  Dec.  188. 
ment  with  the  buyer  to  hold  the  goods  1.  Bethell  t'.  Clark,  19  Q^B,  Div.  553; 
as  his  agent  or  warehouseman,  or,  as  20  Q^  B.  Div.  615.  And  see  Wait  v.. 
where  the  buyer's  agent  demanded  and  Scott,  6  Grant  (Ont.)  154,  and  Tread- 
marked  the  goods  at  the  inn  where  well  v.  Aydlett,  9  }]eisk.  (Tenn.)  388; 
they  arrived  at  their  destination,  it  Biggs  z*.  Barry,  2  Curtis  (U.  S.)  259. 
was  considered  a  constructive  de-  In  Dixon  v.  Bnldwen,  5  East  185,  the 
livery  defeating  the  right  of  stoppage,  goods  were  sold  on  credit  bv  a  cotton- 
Inslee  v.  Lane,  57  N.  H.  459;  Ellis  v.  spinner  at  Manchester  to  b.  &  Son, 
Hunt,  3  T.  R.  466.  The  first  class  of  merchants  of  London,  but  they  w^ere 
cases  consider  that  in  a  case  of  this  kind  directed  to  be  sent  to  M.&  Co.,  of  Hull,, 
the  buyer  has  actual  possession  by  his  for  the  purpose  of  being  shipped  to  the 
authorized  agent,  and. that  it  is  an  ac-  correspondents  of  B.  &  Son  at  Ham- 
tual  and  not  a  constructive  delivery,  burg,  and  hy  these  correspondents  sent 
See  Alsberg  v.  Latta,  30  Iowa  442;  to  the  persons  for  whom  they  were  in- 
Warner  v.  Johnson,  65  Iowa  128.  The  tended.  They  were  reclaimed  by  the 
distinction  will  be  the  more  readily  sellers  while  in  the  hands  of  Metcalf  8c 
seen  from  an  examination  of  the  case  Co.  waiting  orders  from  B.  &  Son,wha 
of  Buckley  v,  Furniss,  15  Wend.  (N.  had  failed.  The  court  held  that  the 
Y.)  145,  where  it  was  said  that  the  transit  was  at  an  end,  Lord  Ellenbor- 
goods  must  come  into  the  actual  pos-  ough,  C.  J.,  remarking  that,  *^The 
session  of  the  purchaser,  or  be  placed  goods  had  so  far  gotten  to  the  end  of 
under  circumstances  equivalent  to  ac-  their  journey  that  they  waited  for  new 
tual  possession,  Bronson,  J.,  in  deliv-  orders  from  the  purchaser  to  put  them 
ering  the  opinion  of  the  court,  saying :  again  in  motion,  to  communicate  to 
**  It  may  be  conceded  that  the  title  to  them  another  substantive  destination, 
the  goods  passed  to  the  vendee  when  and  that  without  such  order  they  would 
they  were  forwarded  pursuant  to  his  continue  stationary." 
order;  that  the  delivery  to  the  carrier  In  Becker  r.  Hallgarten,  86  N.  Y. 
was  for  the  most  purposes  a  delivery  to  167,  the  buy ers,  living  in  Berlin,  ordered 
the  purchaser,  and  the  loss  of  the  prop-  their  seller,  also  of  Berlin,  to  ship  the 
erty .  had  it  been  sunk  or  destroy  ed, would  goods  to  their  agent  at  Bremen,  subject 
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to  their  disposal,  which  was  done ;  the  a  new  impulse  only  in  the  sense  in  which 
«eller  informing  the  Bremen  agent  that  that  may  be  predicated  of  freight  in 
the  goods  were  sent  "at  the  request  of  transitu^  which  is  permanently  at  rest 
and  for  account  of"  the  buyer,  and  re-  while  arrangements  are  making  to  send 
<]uesting  him  to  **  carry  out  the  further  it  forward  on  the  journey  on  which  it 
instructions  of  said  parties  concerning  was  originally  embarked."  Harris  v. 
the  same."  It  was  held  that  the  goods  Pratt,  17  N.  Y.  249. 
had  reached  the  place  for  which  they  But  in  Ex  parte  Miles,  15  Q^B.  Div. 
were  intended  by  the  seller  and  had  come  39,  a  commission  agent  in  London  was 
under  the  actual  control  of  the  buyers,  employed  by  merchants  at  Kingston, 
In  this  case  the  buyers  had  also  trans-  Jamaica,  to  buy  goods  for  them  in  Eng- 
ferred  the  goods  to  a  third  j^arty  to  land.  The  commission  agent  ordered 
secure  a  loan  of  money,  and  the  court  the  goods  of  the  manufacturers  **for 
said  that,  had  the  detention  at  Bremen  this  mark,"  there  being  in  the  margin 
been  originally  intended  only  to  give  of  the  letter  which  gave  the  order  a 
the  buyers  an  opportunity  to  determine  mark  consisting  of  two  letters  with 
by  which  of  the  several  routes,  or  at  *'  Kingston,  Jamaica,"  added.  The 
what  time,  as  in  Harris  z\  Pratt,  17  N.  manufacturers  knew  from  previous  deal - 
Y.  249,  the  goods  would  go  on,  the  cir-  ings  that  this  mark  had  been  used  by 
cumstance  of  the  transfer  to  a  third  the  Jamaica  firm.  The  goods  were  to 
party  who  took  actual  possession  and  be  paid  for  by  six  months' bills  drawn  by 
control  of  the  goods  would  have  de-  the  manufacturers  on  the  commission 
feated  the  right.  agent  and  accepted  by  him.  The  com- 
But  where  a  firm,  carrying  on  busi-  mission  agent  afterwards  wrote  the 
ness  in  New  York  and  in  Nottingham,  manufacturers,  telling  them  to  pack  the 
Eng.,  under  different  firm  names,  one  goods  and  mark  them  with  the  mark 
partner  residing  in  each  place,  pur-  previously  mentioned,  and  to  forward 
chased,  in  the  name  of  the  Nottingham  them  to  specified  shipping  agents  at 
firm,  goods  which  they  informed  the  Southampton,  for  shipment  by  a  partic- 
manufacturer  were  for  the  New  York  ular  ship,  **  advising  them  with  partic- 
market  and  which  they  directed  to  be  ulars  for  clearance."  The  manufac- 
forwarded  for  shipment  to  a  shipping-  torers  sent  the  invoice  of  the  goods  to 
agent  at  Liverpool,  there  to  await  the  commission  agent,  telling  him  that 
further  instructions,  it  was  held  that  they  had  that  day  forwarded  the  goods 
deliver}'  to  the  shipping  agent  ap-  by  railway  to  the  shipping  agents 
pointed  by  the  vendee  was  not  a  **  with  the  usual  particulars  for  clear- 
termination  of  the  transit,  the  court,  ance."  The  same  day  the  manufac- 
per  Denio,  J.,  saying:  *' We  regard  turers  wrote  to  the  shipping  agents, 
what  was  done  by  the  firm  of  Not-  sending  them  the  particulars  of  the 
tingham,  in  giving  directions  to  the  goods,  and  adding,  "  which  please  for- 
shipping  agents,  to  have  been  in  aid  of  ward  as  directed."  The  particulars  de- 
the  general  purpose  of  sending  the  scribed  the  goods  as  marked  with  the 
goods  to  New  York,  The  partner  at  letters  originally  given  by  the  commis- 
Nottingham,  though  in  law  one  of  the  «ion  agent,  and  the  words  "  Kingston, 
purchasers,  acted  in  regard  to  these  Jamaica,"  and  numbered  M'ith  specified 
goods  as  an  agent  of  the  house  at  New  numbers ;  but  the  columns  for  "  con- 
York  in  facilitating  the  transportation  signee"and  "  destination  "  were  lefl  in 
to  that  city.  During  the  short  time  the  blank.  The  cost  of  the  carriage  to 
goods  remained  in  the  hands  of  these  Southampton  was  paid  by  the  manu- 
agents,  before  directions  came  from  facturers.  The  commission  agent  sent 
Nottingham,  they  could  not  be  said  to  the  shipping  agents  particulars  of  the 
be  *  awaiting  new  orders  from  the  pur-  goods,  giving  the  name  of  the  Jamaica 
chaser  to  put  them  again  in  motion,  firm  as  consignees,  and  stating  the  des- 
and  to  communicate  to  them  another  tination  of  the  goods  to  be  Kingston, 
substantive  destination,*  in  the  sense  in  Jamaica.  The  goods  were  shipped  on 
which  that  language  was  used  by  Lord  board  the  vessel,  the  bills  of  lading  de- 
Ellenborough  in  Dixon  v.  Baldwen,  5  scribing  the  commission  agent  as  con- 
East  185.  New  York  was  the  destina-  signor,  and  the  Jamaica  firm  as  con- 
tion  contemplated  from  the  beginning,  signees.  After  the  ship  had  sailed,  but 
It  was  the  one  named  to  the  vendor,  before  her  arrival  at  Jamaica,  the  com- 
and  there  was  no  thought  of  diverting  mission  agent  stopped  payment,  and 
the  goods  from  that  point  at  any  time,  the  manufacturers,  who  had  not  been 
or  by  any  person.    They  were  awaiting  paid  for  the  goods,  gave  notice  to  the 
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(b)  Mere  ArriTsl  at  Deetination  Hot  SnAdent. — The  mere  arrival  of  the 
goods  at  their  destination,  however,  and  unloading  and  placing 
thenn  in  the  warehouse  of  the  railroad  company,  does  not  of  itself 
terminate  the  transit  nor  put  an  end  to  the  right  of  stoppage.  As 
long  as  they  remain  in  the  possession  of  the  carrier,  as  such,  the 
right  continues.  There  may  be  cases  where  the  carrier  becomes 
the  agent  of  the  vendee  and  holds  the  goods  as  a  warehouseman 
for  him,  but  such  agency  will  not  be  implied  from  his  original  em- 
ployment, and  until  some  agreement  or  understanding  to  that 
effect  is  affirmatively  shown,  he  will  be  presumed  to  retain  them 
in  his  original  capacity  of  carrier.* 

shipowners  to  stop  them  I « /r<7«j//«.  It  Barrow,  6    Ch.    Div.   783;    Ex  parte 

was  held  that,  as  between  the  commis-  Cooper,  11  Ch.  Div.  68;  Blackburn  on 

sion  agent  and  the  manufacturers,  the  Sales,  p.  370. 

commission  agent  was  a  purchaser  and  In  Clapp  z\  Peck,  55  Iowa  270,  the 
the  transit  was  at  end  when  the  goods  purchaser  claimed  that  an  arrange- 
arrived  at  Southampton,  and  that  the  ment  had  been  made  by  him  with  the 
notice  to  stop  was  given  too  late.  In  railroad  agent  by  which  the  goods 
thiscase  the  learned  judge  said:  "  What  were  to  be  stored  and  kept  for  him. 
is  meant  by  sending  goods 'to  their  des-  The  agent  testified  that  no  such  ar- 
tination?'  It  seems  to  me  that  it  means  rangement  had  been  made,  but  that 
sending  them  to  a  particular  place,  to  a  the  goods  were  stored  simply  because 
particular  person  who  is  to  receive  them  they  were  not  taken  away  by  the  pur- 
there,  and  not  sending  them  to  a  panic-  chaser.  Decision  was  rendered  in  fa- 
ular  place  without  saying  to  whom."  vor  of  the  seller,  and  upon  an  appeal 
1.  Symns  t'.  Schotten,  35  Kan.  310;  the  court  declined  to  disturb  the  judg- 
Calahan  v.  Babcock,  21  Ohio  St.  293;  ment,  the  evidence  being  conflicting. 
8  Am.  Rep.  63 ;  Hays  v.  Mouille,  14  And  where,  on  the  arrival  of  a  vessel 
Pa.  St.  51;  Bender  r.  Bowman,  2  containing  a  load  of  lumber,  the  con- 
Pearson  (Pa.)  517;  Greve  %\  Dunham,  signee  went  on  board  and  told  thecap- 
60  Iowa  loS;  Clapp  v.  Peck,  55  Iowa  tain  that  he  had  come  to  take  posses- 
270;  O'Neil  V.  Garrett,  6  Iowa  480;*  sion  and  went  down  into  the  cabin, 
McFetridge  v.  Piper,  ^o  Iowa  628;  into  which  the  ends  of  the  timbers  pro- 
Alsberg  v,  Latta,  30  Iowa  442;  Rev-  jected,  and  saw  and  touched  them  with 
nolds  V.  Boston,  etc.,  R.  Co.,  43  N.  ti.  his  fingers,  and  the  captain  made  no  re- 
5S0;  Inslee  r.  Lane,  57  N.  H.  454;  At-  ply  at  the  time,  but  afterwards  told  him, 
kins  V.  Colby,  20  N.  H.  155;  Guilford  at  the  same  interview,  that  he  would 
V.  Smith,  30  Vt.  65;  HalfT  v.  Allyn,  60  deliver  the  cargo  when  satisfied  about 
Tex.  27S;  Chandler  v,  Fulton,  10  Tex.  his  freight  charges,  it  was  held  that  the 
I ;  60  Am.  Dec.  188;  Seymour  v.  New-  captain  had  not  contracted  to  hold  as 
ton,  105  Mass.  275 ;  Naylor  r,  Dennie,  agent  of  the  consignee  and  the  transit 
8  Pick.  (Mass.)  198;  Powell  v.  Mc-  was  not  at  an  end.  Whitehead  i*.  An- 
Kechnie,  3  Dakota  319;  Parker  v.  Mc-  derson,  9  M.  &  W.  518.  And  in  this 
Iver,  I  Desaus.  Eq.  (S.  Car.)  281;  case  Parke,  B.,  said :  ^Mt  appears  to  us 
Macon,  etc.,  R.  Co.  v.  Meador,  65  Ga.  very  doubtful  whether  an  act  of  mark- 
705  ;  Mottram  v.  Heyer,  5  Den.  (N.  Y.)  ing  or  taking  samples  or  the  like,  with- 
^29;  Covell  T^  Hitchcock,  23  Wend,  out  any  removal  from  the  possession 
(N.  Y.)  611;  Harris  v.  Hart,  6  Duer  of  the  carrier,  though  done  with  the 
<N.  Y.)  606;  Coventry  ^^  Gladstone.  L.  intention  to  take  possession,  would 
R.,  6  Eq.  44;  Kendal  t;.  Marshall,  II  Q^  amount  to  a  constructive  possession 
B.  Div.  366;  McLean  r.  Breithaupt,  12  unless  accompanied  by  such  circum- 
Ont.  App.  383;  Foster  v.  Frampton,  6  stances  as  to  denote  that  the  carrier 
B.  &  C.  107;  13  E.  C.  L.  Ill ;  Bolton  t'.  was  intended  to  keep,  and  consented  to 
Lancashire,  etc.,  R.  Co.,  L.  R.,  i  C.  P.  keep,  the  goods  in  the  nature  of  an 
431;  Whitehead  r.  Anderson,  9  M.  &  agent  for  custody.*'  And  see  Foster  v. 
W.  535;  Bartram  v,  Farebrother,  i  M.  'Frampton,6B.  &C.107;  13  E.  C.  L.  iii. 
&  P.  526;  Jackson  zk  Nichol.  5  Bing.  Four  or  five  weeks  after  the  arrival 
N.  Cas.  508;  35  E.  C.  L.  202;  Kemp  v.  of  goods  at  their  destination,  the  con- 
Falk,  L.  R.,  7  App.  Cas.  584 ;  Ex  parte  signee,  who  owed  arrearages  of  charges 
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(o)  ConiigBee  Unit  Couent  to  Sootive. — The  consignee  must  consent 
to  receive  the  goods  as  well  as  the  carrier  to  deliver  them,  for  the 

carrier  can  no  more  constitute  himself  the  consignee's  agent  to 
hold,  without  his  consent,  than  can  the  consignee  make  the  car- 
rier his  agent  without  the  carrier's  consent.* 

upon  other  goods,  verbally  pledged  so  as  to  terminate  the /r<iif5/7ff^.*'  Nor, 
the  goods  to  the  railroad  company  as  a  fortiori^  gan  the  carrier  appoint  some 
security  therefor.  The  goods  at  that  one  to  receive  and  hold  the  goods  as 
time  were  in  the  company's  ware-  agent  of  the  consignee  upon  the  latter*s 
house,  and  under  a  stipulation  of  the  failure  or  refusal  to  accept  them.  He 
bill  of  lading  the  company  had  a  lien  can,  it  is  true,  place  them  in  the  hands 
thereon  for  the  arrearages.  There  of  a  warehouseman  or  wharfinger  for 
was  no  change  of  possession,  nor  was  safekeeping,  but  there  is  no  delivery- 
there  any  new  consideration  for  the  unless  it  is  to  one  having  a  general  or 
agreement.  Held^  that  no  delivery  special  authority  from  the  consignee, 
had  taken  place  which  would  defeat  James  v.  Griffin,  2  M.  &  W.  623,  is  a 
the  seller's  right  of  stoppage.  Farrell  strong  case  in  point.  Here  the  pur- 
r\  Richmond,  etc.,  R.  Co.,  102  N.  Car.  chaser,  knowing  himself  to  be  insol- 
390;  37  Am.  &  Eng.  R.  Cas.  704.  And  vent,  determined  not  to  receive  a  cargo 
where,  by  statute,  actual  receipt  of  the  of  lead  which  he  had  not  paid  for,  but 
goods  was  necessary  to  put  an  end  to  on  its  arrival  at  the  wharf  where  he 
the  right  of  stoppage,  it  was  held  that,  had  been  in  the  habit  of  leaving  the 
although  goods  had  reached  their  des-  lead  with  the  wharfingers  as  his 
tination  and,  by  agreement  between  agents,  it  became  necessary  to  unload 
the  railroad  company  and  the  con-  it  in  order  to  set  the  vessel  free.  He^ 
signee,  had  been  set  apart  in  the  com-  therefore,  told  the  captain  to  put  it  on 
pany's  depot  to  be  sold  for  the  pay-  the  wharf,  but  did  not  tell  the  wharf- 
ment  of  arrearages  of  freight  due  the  ingers  of  his  intention  not  to  receive 
carrier,  no  delivery  was  effected  by  it,  and  they  probably  deemed  them- 
this  agreement,  and  the  right  of  stop-  selves  his  agents  to  hold  possession, 
page  still  continued.  Macon,  etc.,  R.  After  this  the  goods  were  stopped,  and 
Co.  r.  Meador,  65  Ga.  705.  it  was  held  that  the  buyer's  intention 

In  McLean  v,  Breithaupt,  12  Ont.  •  not  to  receive  being  proved,  the  wharf- 
App.  3S3,  goods  were  shipped  to  the  ingers  could  not  receive  as  his  agents 
buyer  on  a  shipping  bill  containing  the  without  his  assent,  and  therefore  the 
following  conditions:  **  In  all  cases  transit  was  not  ended.  And  in  Bolton 
.  .  .  the  delivery  of  the  goods  will  v.  Lancashire,  etc.,  R.  Co.,  L.  R.,  i  C^ 
be  considered  complete  and  the  respon-  P.  431,  Willes,  J.,  said:  "The  arrival, 
sibilities  of  the  company  shall  termi-  which  is  to  divest  the  vendor's  right  of 
nate  when  the  goods  are  placed  in  the  stoppage  in  transitu^  must  be  such  that 
company's  shed  or  warehouse,  .  .  .  the  buyer  has  taken  actual  or  con- 
when  they  shall  have  arrived  at  the  structiv'e  possession  of  the  goods^  and 
place  to  be  reached  upon  the  railway  that  cannot  be  as  long  as  he  repudiates 
of  the  company.  The  warehousing  of  themP  See  also,  Alsberg  v,  Latta,  30 
them  will  be  at  the  owner's  risk,  .  .  .  Iowa  442  ;  Greve  v.  Dunham,  60  Iowa 
storage  to  be  charged  on  all  freight  108;  Grout  v.  Hill,  4  Gray  (Mass.)  361; 
remaining  in  the  depot  over  forty-  Lane  v.  Jackson,  5  Mass.  162;  Schol- 
eight  hours."  On  the  arrival  of  the  field  v.  Bell,  14  Mass.  40;  Naylor  t». 
goods  at  their  destination  the  buyer  Dennie,  8  Pick.  (Mass.)  198;  ig  Am. 
requested  that  they  be  kept  for  him  by  Dec.  319;  Inslee  v.  Lane,  57  N.  H.  454; 
the  company  until  he  could  find  time  Ex  parte  Barrow  6  Ch.  Div.  783;  Ben- 
to  remove  them,  and  that  no  storage  jamin  on  Sales,  ^§  849,  851. 
be  charged,  but  the  railroad  agent  did  In  Kloes  z\  Wurmser,  34  Mo.  App. 
not  promise.  This  was  held  to  be  no  453,  the  insolvent  buyer  wrote  to  the 
delivery,  and  the  seller  allowed  to  ex-  vendor  rescinding  the  sale  while  the 
ercise  the  right  of  stoppage.  goods  were  yet  in  transit,  which  was 

1.  In  McLean  v,  Breithaupt,  12  Ont.  consented  to  by  the  seller,  and  it  was 

App.  388,  Burton,  J.,  said  :"  The  carrier  held  that  title  was   re-vested   in  the 

cannot  of  his  own  will  convert  himself  seller  even  as  against  an  innocent  pur- 

into  a  warehouseman  for  the  purchaser  chaser  without  notice  from  the  buyer. 
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(d)  DeliTery  to  Agent  of  Gontlgnee. — When  delivery  is  made  to  an  agent 
of  the  consignee,  the  question  is  whether  the  goods  in  his  hands 
require  new  orders  to  put  them  again  in  motion  and  give  them 
another  substantive  destination.  If,  without  such  new  orders, 
they  must  continue  stationary,  then  the  delivery  is  complete,  and 
the  seller's  right  of  stoppage  lost ;  but  if  the  agent  is  one  merely 
to  receive  and  expedite  the  goods  on  the  way  to  their  original 
destination,  his  possession  is  considered  the  same  as  that  of  a  car- 
rier,  and  the  right  of  stoppage  continues.* 

Delivery  to  the  sheriff  or  to  the  brook  v.  Vose,  6  Bosw.  (N.  Y.)  76;  Ly- 
mortgagees  of  the  buyer,  who  are  in  ons  v.  Hoffnung,  L.  R.,  15  App.  Cas. 
possession  qf  his  store,  is  not  such  a  391;  Dixonv.  Baldwen,5  East  175;  Val- 
deliver^'  as  will  defeat  the  right  of  py  v.  Gibson,  4  C.  B.  837 ;  56  E.  C.  L. 
-stoppage,  and  this  notwithstanding  a  837;  Pottinges  v,  Hecksher,  2  Grant 
-clause  in  the  mortgage  conveying  after-  (Ont.)  309 ;  2  Kent's  Comm.  545.  Hence 
acquired  property.  Kingman  v.  Deni-  it  is  immaterial  that  the  carrier  has 
«on,  S4  Mich.  600;  Harris  v,  Tenney  beenappointedbythebuyerhimself.lt 
(Tex.),  20  S.  W.  Rep.  82.  But  the  does  not  make  him  such  an  agent  of  the 
bankruptcy  of  the  buyer,  not  being  in  vendee  as  will  defeat  the  vendor's  right 
law  a  rescission  of  the  contract,  and  the  of  stoppage.  Hays  v.  Mouille,  14  Pa. 
assignees  being  vested  with  all  his  St.  51 ;  2  Kent's  Comm.  545 ;  Lickbar- 
rights,  the  delivery  of  the  goods  into  row^  z\  Mason,  i  Smith's  Lead.  Cas. 
the  buyer's  warehouse  after  his  bank-  (7th  Am.  ed.)  818;  Hoist  v,  Pownall,  i 
ruptcy,  or  an  actual  possession  of  them  Esp.  240 ;  Jackson  v,  Nichol,  5  Bing.  N. 
taken  by  his  trustee,  will  put  an  end  to  Cas.  508;  35  E.  C.  L.  202.  But  it  has 
the  transit.  Ellis  v.  Hunt,  3  T.  R.  been  held  that  if  the  seller  takes  bills 
.467 ;  Tooke  v,  Hollingworth,  5  T.  R.  of  lading  stating  that  the  goods  are 
226;  Scott  T'.  Pettit,  3  B.  &  P.  469;  shipped  on  account  of  the  buyer,  the 
Inglis  V.  Usherwood,  i  East  515.  delivery  is  complete,  and  the  seller  can- 
In  Lane  7'.  Robinson,  18  B.  Mon.  not  afterwards  stop  the  goods  in  transit 
(Ky.)  623,  the  carrier,  a  teamster,  on  his  Meletopulo  v.  Ranking,  6  Jur.  1095. 
:arrivalat  the  place  of  destination,  found  It  is  immaterial  whether  the  orders 
that  the  consignee  of  the  goods  had  to  the  agent  were  given  before  or  after 
absconded  and  appointed  no  one  to  re-  the  order  to  the  sellers.  The  case 
'Ceive  them ;  so  he  told  one  Redman  that  depends  upon  what  was  the  transit, 
he  had  better  pay  for  the  hauling  and  and  when  the  goods  have  arrived  at 
keep  the  goods  for  the  consignee,  which  the  end  of  the  journey  upon  which  they 
Redman  did.  The  court  decided  that  had  been  sent  by  the  seller's  orders, 
this  was  a  delivery,  putting  an  end  to  and  have  been  received  by  the  buyer's 
the  transit,  and  therefore  to  the  right  agent  in  his  behalf,  the  right  of  stop- 
of  stoppage  in  transitu.  The  decision  page  is  gone.  Kendal  t'.  Marshall,  11 
was  based  upon  the  ground  that  the  Q^  B.  Div.  365.  In  this  case  the  pur- 
delivery  to  Redman  was  a  delivery  to  chaser  ordered  the  goods  sent  to  M.  & 
keep  for  the  consignee,  as  his  agent,  the  Co.,  owners  of  a  line  of  vessels,  whom 
court  seeming  to  lose  sight  of  the  fact  he  ordered  to  forward  them  to  Rouen ; 
that  no  one  can  become  agent  save  by  and,  on  its  being  argued  that  M.  &  Co. 
authority  of  the  principal,  and  while  were  only  carrying  agents,  Brett,  L.  J., 
the  consignee  might  have  afterwards  said:  "The  truth  is,  they  were  to  act  as 
ratified  Redman's  agency  in  receiving  agents  for  the  vendee  and  keep  the 
the  goods,  yet  it  must  have  been  before  goods  until  the  ship  should  be  ready 
the  seller  gave  notice  of  his  intention  to  sail ;  but  I  do  not  think  it  a  material 
to  claim  the  right  of  stoppage.  See  matter  that  they  were  to  keep  the 
White  V.  Mitchell,  3S  Mich.  390;  O'Neil  goods.  The  point  is  that  M.  &  Co.  re- 
V.  Garrett,  6  Iowa  480 ;  Hoover  v.  ceived  their  instructions  from  the  ven- 
Tibbits,  13  Wis.  79;  Ex  parte  Barrow,  dee  and  not  from  the  vendor." 
6  Ch.  Div.  783.  And  where  a  manufacturer's  agent 
1.  Cabeen  v.  Campbell,  30  Pa.  St.  bought  wool  for  his  factory,  to  be  paid 
259;  Markwald  v.  Creditors,  7  Cal.  213;  for  by  the  paper  of  the  manufacturing 
Harris  v.  Pratt,  17   N.  Y.  263;  Hoi-  company  on  delivery  at  the  factory, 
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which  wool  was  delivered  to  the  agent  H.,"to  be  forwarded  to  P.  &  Co  ,  Bur- 

upon  an  order  from  the  seller  to  the  lington."    On  the  arrival  of  the  flour  at 

storekeeper   having  possession  of  the  Ogdensburg,  it  was  stored  in  a  bonded 

same,  and  bj  him  forwarded  to  his  fac-  warehouse  connected  with  the  railroad, 

tory,  it  was  held,  on  the  failure  of  the  awaiting  the  payment  of  charges  and 

manufacturing    company    before    the  duties,  the  warehouseman  agreeing  to 

arrival  of  the  wool,  that  it  might  be  hold  it  subject  to  the  orders  of  F.  &  H. 

stopped  in  transit ;  that  the  transit  was  On  G.  H.  &  Co/s  attempt  to  stop  the 

not  terminated  either  by  the  order  of  flour  in  transit,  it  was  held   that  the 

the  seller  upon  the  storekeeper,  or  the  transit  was  ended  by  its  arrival  at  Og- 

acts  of  the  agent  in  taking  possession,  densburg,  and  the  exercise  of  control 

The  court  said  that  the  delivery  was  over  it  by  F.  &  H  ,  the  court  saying, 

not  to  the  agent  as  owner,  nor  as  agent  that   even   had    Burlington    been  the 

of  the  owners,   to   dispose   of  in   any  ulterior  destination,  the  fact  that  the 

other  way  than  to  transship  to  the  buy-  flour  had  reached  a  point  on  its  transit 

er*s   place  of   business.      He  was  the  where  it  would  await  a  fresh  direction 

agent  of  the  buyers  to  make  the  pur-  to  be  given  to  it  by  P.  &  Co.,  or  their 

chase  of  the  wool  to  be  transmitted  to  agents,  the  transit  nevertheless  would 

the  factory,  and  that  was  the  extent  of  be  at  an  end. 

his  agency.  Hestood,  therefore,  rather        DellTexy  of  Logs  to  a  Booming  Gom- 

in  the  position  of  a  mere  forwarding  pany. — A  contract  for  logs   provided 

agent  than  in  that  of  an  agent  to  re-  that  the  seller  should  drive  them  to  the 

ceive   the  goods  for  the  buyer's  use.  main  stream  to  be  taken  in  charge  by 

Aguirre  v.  Parmelee,  22  Conn.  473.  a  booming  company   when    its  drive 

In  Leeds  v.  Wright,  3  B.  &  P.  320,  the  went  down,  and  if  too  late  should  fol- 

goods  were  purchased  of  the  plaintiiT  low  and  overtake  the  drive.     The  seller 

at  Manchester  by  one  Moisseron,  in  the  engaged  another  person,  who  was  tak- 

name  of  Le  Grand  &  Co.,  of  Paris,  for  ing  a  large  quantity  of  other  logs  to 

whom  he  was  general  agent  in  Lon-  meet  the  drive,  to  take  these  logs  with 

don.    The  seller,  by   Moisseron's   di-  them,  but  he  missed  the  drive,  and  as 

rections,  sent  them  to  tht  house  of  the  he  could  not  separate  the  logs  and  had 

defendant,  a  packer  in  London,  where  engaged  to  take  the  other  logs  farther, 

some  of  them  were  unpacked  and  sent  he   took  these  also,  the  seller  appar- 

away   and    the    remainder    repacked,  ently  acquiescing.     When  he  reached 

Moisseron  had  authority  to  send  the  his  destination  the  main  drive  had  not 

goods  to  Paris,  Holland  or  Germany,  been  overtaken,  and  as  he  was  going  no 

or  any  other  market  as  he  should  think  farther,   the   buyer,  without  objection 

most  beneflcial.     While  the  balance  of  from  the  seller, "^engaged  the  booming 

the    goods    were  at  the   packer's,  Le  company  to  go  back  and  collect  the  logs 

Grand  &  Co.  failed,  upon  which  the  and  run   them  to  a  designated  place, 

plaintiff  demanded  the  goods.     It  was  and  this  was  held  to  have  amounted  to 

held  that  the  transit  had  ended.     Lord  a  delivery  which  cut  off  any  lien  the 

Alvanley  said  :  **  These  goods  were  not  seller  might  have  had  on  the  logs,  and 

sent  to  the  defendant,  the  packer,  to  be  his    right    to    stop    them    in   transit, 

delivered  by  him  to  the  house  of  Le  Muskegon  Booming  Co.  v.  Underbill, 

Grand  &  Co.,  at  Paris,  but  they  were  43  Mich.  629. 

sent  to  Moisseron,  the  agent  of  that  Delivery  at  a  Specified  Place. — But 
house  in  London,  and  were  there  to  where  the  contract  of  purchase  pro- 
await  his  disposal,  he  being  invested  vides  that  the  goods  shall  be  delivered 
with  authority  to  send  them  to  such  at  a  specified  place,  the  iransitus  is 
market  as  he  should  think  most  advis-  ended  when  they  are  delivered  there, 
able.  Indeed,  Moisseron  might,  if  he  although  it  is  not  the  place  of  ultimate 
had  so  pleased,  have  made  London  the  destination,  and  the  goods  are  re- 
place of  their  ultimate  destination  and  shipped  from  there  to  the  vendee, 
have  disposed  of  the  goods  there."  Thus,  in  Brooke  Iron  Co.  --.  O'Brien, 

In  Guilford  v.  Smith,  30  Vt.49,  P.  &  135  Mass.  446,  iron  was  purchased  by  a 

Co.,  at  Burlington,  purchased  flour  of  firm  in  Boston  from  the  Brooke  Iron 

G.  H.&  Co.,  of  Toronto,  which  they  or-  Co.  in  Pennsylvania,  \.o  be  delivered 

dered  shipped  to  F.  &  H.,  their  agents  at  Elizabeth  port,  N.  J.,  and,  on  its  ar- 

at  Ogdensburg,  who  were  in  the  habit  rival  at  Elizabethport,  was  received  by 

of  receiving  their  flour  and  forwarding  the  vendee's  agent  and  forwarded  to 

it  as  directed  by  them.     In  the  bills  of  him   at   Boston.     On   the  vendor  at- 

lading  the  flour  was  consigned  to  F.  &  tempting  to  stop  the  iron  at  Boston  it 
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(e)  Effect  of  Carrier  SeAuing  to  Deliyer. — The  rights  of  the  buyer  can- 
not be  affected  by  the  wrongful  refusal  of  the  carrier  to  deliver 
the  goods,  and  when  the  destination  is  reached,  if  the  carrier, 
upon  tender  of  his  charges,  wrongfully  refuses  to  make  delivery, 
the  transit  will  be  considered  ended  and  the  right  of  stoppage 
cease  to  exist.* 

-was  held  that  the  transit  ended  on  the  possession  would  terminate  the  trau' 

delivery  to  the  vendee's  agent  at  Eliza-  situs   if  it  was  justifiable  against  the 

bethport,  the  court,  per   Holmes,  J.,  middleman.*' 

saying:    "The  contract  between   the  In  Anderson  r.  Fish,  i6  Ont.  (Q^  B. 

seller  and   the   buyers   expressly  pro-  Div.)  476,  flj^rwerf  in  17  Ont.  App.  28, 

vided  that  the  goods  should  be  deliv-  on  the  arrival  of  goods  at  their  desti- 

ered  at  Elizabethport ;  the  identifica-  nation,  the  carrier's  agent  sent  an  "ad- 

tion  of  the  buyers  as  of  Boston  does  vice  note  "  to  the  buyer,  who  refused  to 

not  affect  the  place  of  delivery  or  cut  receive  them.     Shortly  afterwards  the 

down  the  plain  words  deliverable  at  buyer  mside  an   assignment,  for    the 

Elizabethport.'"     And  see  Dodson  v,  benefit  of  his  creditors,  to  the  plaintiff, 

Wentworth,  4  M.  &  G.  1080;  43  E.  C.  who  demanded  the  goods  and  offered 

L.  555;  ^x/^r/e  Rosevear  China  Clay  to  pay  the  freight,  but  produced  no 

Co.,  II  Ch.  Div.  569,  per.  Brett,  L.  J^  "advice  note."    The  agent  did  not  re- 

and  Ex  parte  Watson,  5  Ch.  Div.  35.  fuse  to  make  delivery,  but  stated  that, 

Dellvexy  "Free  on  Board." — But  an  by  the   rules  of  the  company,  when 

agreement  to  deliver  "  free  on  board,"  goods  were  claimed  by  an  assignee  for 

at  a  certain  place,  has  no  such  effect,  the  benefit  of  creditors,  his  duty  was 

That  expression  only  means  that  the  to   telegraph  the  company's  solicitor 

purchaser  will  not  have  to  pay  dray-  for  instructions.     He  did  so  telegraph, 

age  from  the  place  of  business  of  the  but  before  a  reply  was  received,  and 

vendor  to  the  carriage,  but  that  the  on  the  same  day,  he  was  notified  by 

vendor  will  bear  that  expense  and  de-  the  sellers  not  to  deliver  the  goods,  as 

liver  the  goods  "free  on  board  "  the  they  claimed  the  right  of  stoppage.     It 

vessel    or  car.      Ex  parte    Rosevear  was  held  that  the  delay  of  the  agent 

China  Clay  Co.,  11  Ch.  Div.  565.  until  he  received  instructions  from  the 

1.  Where  the  goods   have   reached  solicitor  was  not  wrongful,  and   that 

their  destination  and  the  party  having  the  transit  was  not  at  an  end  when  the 

the  right  to  their  possession  has  de-  sellers    intervened    and    stopped    the 

manded  them  of  the  carrier,  he  has  no  goods.   Street,   J.,    in    delivering    the 

right  to  refuse,  and  if  he  does,  the  tran-  opinion  of  the  court,  saying :  **  I  think 

sit  will  be  considered  at  an  end  at  the  that  under  the  circumstances,  the  goods 

time  the  consignee  demands  the  goods  being  claimed  by  a  third  person,  who 

and  tenders  the  freight,  for  the  wrong-  produced  no  advice  or  shipping  note^ 

ful  refusal  of  a  carrier  to  make  deliv-  the  railway  company's  agent  was  en- 

ery  cannot    affect  the   rights  of   the  titled  to  a  reasonable  time  to  obtain  in- 

consignee.     Bird  v.  Brown,  4  Ex.  786;  structions  from  the  company's  solici- 

19  L.  J.  Ex.  154;  Walley  v.  Montgom-  tor;  that  this  was  acquiesced  in  at  the 

ery,  3  East  585 ;  Bohtlingk  z\  Inglis,  3  time  by  the  plaintiff,  and  that  trover 

East  381 ;  Reynolds  v,  Boston,  etc.,  R.  could  not  have  been  maintained  against 

Co..  43  N.  H.  591.  the  company  by  the  plaintiff  until  a 

In    Blackburn  on  Sale  375,  written  reasonable  time  had  elapsed.     There 

before  the  decision  of  Bird  v.  Brown,  was  no  attempt  on  the  part  of  the  rail- 

4  Ex.  786,  the   learned   author  says :  way  company  to  set   up  against  the 

"And  possibly  an  unequivocal  demand  plaintiff   any   right  in  themselves  or 

of  possession  made  upon  the  middle-  any  third  person." 

man  and  refused  by  him,  may  have  the  But  see  Allen  t*.  Mercier,  i   Allen 

same  effect  upon  the  transitus  that  an  (Pa.)  103,  a  case  determined  in  the  fifth 

actual  taking  of  possession  against  the  judicial  district  of  Pennsylvania,  Here 

assent  of  the  middleman  would  have  goods  were  shipped   by  packet  from 

had.     That  is,  it  would  terminate  the  Philadelphia  to  the  buyer  in  Z^t'/aware, 

transitus  if    the  refusal   were  so  tor-  and  on  the  arrival  of  the  packet  at  the 

tiousasto  render  the  middleman  liable  landing  were  demanded  by  the  buyer 

in  trover,  just  as  the  actual  taking  of  and  delivery  refused  unless  a  balance 
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(f)  Dalivary  of  Part. — A  delivery  of  part,  or  even  of  the  bulk  of  the 
goods,  is  not,  prima  facie,  a  delivery  of  the  whole,  and  those  rely- 
ing upon  the  partial  delivery  are  bound  to  show  that  it  took  place 
under  such  circumstances  as  to  make  it  a  constructive  delivery  of 
the  whole.* 

(g)  Payment  of  Freight  Chargei. — A  constructive  delivery  will  not  be 
implied  from  the  payment  of  the  freight  charges  alone.  The  car- 
rier can  only  become  the  agent  or  warehouseman  of  the  consignee 
by  virtue  of  some  contract  or  course  of  dealing  between  the 
parties.* 

(h)  Delivery  to  Warehouseman  or  Wharfinger. — A  delivery  to  a  ware- 
houseman or  wharfinger  at  the  place  of  ultimate  destination  of 
the  goods,  who  does  not  receive  them  as  the  mere  agent  of  the 
buyer,  but  in  the  ordinary  course  of  his  business  as  a  middleman, 
is  not  such  a  constructive  delivery  to  the  buyer  as  will  put  an  end 

due  for  former  freights  was  paid,  which  and  Hammond  t;.  Anderson,  i  N.  R. 
the  buyer  not  doing,  the  goods  were  69,  sometimes  cited  in  support  of  the 
brought  again  to  Philadelphia.  The  contrary  doctrine,  there  had  been  an 
buyer  becoming  insolvent,  the  carrier  -actual  delivery  in  each  case  by  the  car- 
attached  the  goods  for  his  balance  as  rier  consenting  to  hold  the  goods  for 
the  property  of  the  buyer,  and  after-  the  consignees,  and  the  decisions  did 
wards  the  seller  tendered  the  amount  not  turn  upon  the  question  of  a  partial 
of  freight  due  upon  them  and  de-  delivery  being  constructive  delivery 
manded  them  of  the  captain,  and  upon  of  the  whole.  And  in  Hall  v.  Dimond, 
his  refusal  to  deliver,  brought  replevin,  63  N.  H.  565,  which,  at  first  glance,  also 
and  it  was  held  that  he  was  not  de-  seems  to  decide  that  the  delivery  of 
prived  of  his  right  to  stop  the  goods  the  whole  will  be  implied  from  the  de- 
in  transitu^  the  court  basing  its  de-  livery  of  a  part,  the  decision  was  based, 
cision  mainly  upon  the  ground  that  the  not  upon  the  ground  of  the  partial  de- 
carrier  could  not  be  allowed  to  take  livery,  but  upon  the  ground  that,  by  the 
advantage  of  his  tortious  act  in  refus-  previous  dealing  between  the  parties, 
ing  to  deliver  to  the  buyer,  the  ques-  the  railroad  agent  had  agreed  to  be- 
tion  of  the  rights  of  the  buyer  not  be-  come  warehouseman  for  the  buyer  and 
ing  considered.  to  hold  the  goods  as  his  agent.  And 
1.  Buckley  r.  Furniss,  17  Wend.  (N.  see  further  Betts  T'.Gibbins,  2  A.  &  E. 
Y.)  504;  Secomb  v.  Nutt,  14  B.  Mon.  73;  Hammond  v,  Anderson,  i  B.  &  P., 
(Ky  )  261 ;  Cabeen  r.  Campbell,  30  Pa.  N.  R.  69;  Bunney  v.  Poyntz,  4  B.  & 
St.  258;  White  V.  Welsh,  38  Pa.  St.  A4.  568;  Simmons  v.  Swift,  5  B.  &  C. 
396;  Ex  parte  Cooper,  11  Ch.  Div.  857;  Miles  7'.  Gorton,  2  Cr.  &M.  504; 
73;  Ex  parte  Falk,  14  Ch.  Div.  455;  Jones  v.  Jones,  8  M.  &  W,  431 ;  Went- 
kemp  T'.  Falk,  L.  R.,  7  App.  Cas.  579;  worth  v,  Outhwaite,  to  M.  &  W.  436; 
Dixon  V.  Yates,  5  B.  &  Ad.  313*;  27  Ex  parte  G\hhe%,  1  Ch.  Div.  loi. 
E.  C.  L.  86;  Tanner  z\  Scovell,  14  M.  2.  In  Reynolds  v.  Boston,  etc.,  R.Co., 
&  W.  28.  43  N.  H.  590,  the  court  held  that  pay- 
In  Ex  parte  Cooper,  11  Ch.  Div.  73,  ing  the  freight  charges  merely,  with- 
part  of  the  freight  charges  had  been  out  an  express  agreement  w'ith  the 
paid  and  part  of  the  goods  delivered,  carrier  to  hold  the  goods  as  agent  and 
but  the  court  held  that,  while  the  car-  warehouseman  for  the  consignee,  was 
rier  would  be  compelled  to  deliver  up  not  such  a  constructive  delivery  as 
to  the  extent  of  the  freight  which  had  would  defeat  the  seller's  right  of  stop- 
been  paid,  unless  ordered  to  the  con-  page  in  transitu.  Bell,  C.  J.,  delivering 
trary,  yet  it  could  not  be  supposed  that  the  opinion  of  the  court,  saving:  "It 
he  intended  to  abandon  his  lien  for  the  was  long  held  that  the  right  of  stoppage 
unpaid  freight,  and  therefore  a  deliv-  in  transitu  could  be  terminated  only  by 
ery  of  part  did  not  operate  as  a  con-  an  actual  delivery  of  the  goods  to  the 
structive  deliver^'  of  the  whole.  consignee  or  his  agent.  The  later  cases 
In  Slubey  v.  Hey  ward,  2  H.  Bl.  504,  furnish  some  exceptions  to  this  rule,  as 
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where  the  consignee  calls  for  the  goods,  the  character  of  the  carrier,  as  carrier, 
and  the  carrier  agrees  or  consents  that  was  not  changed  into  that  of  agent  of 
he  will  hold  them  for  him,  thus  making  the  consignee,  and  that  the  goods  were 
himself  his  agent  to  keep  the  goods,  still  liable  to  stoppage  «« /rrt«5f7«.  Cov- 
Richardson  v.  Goss,  3  B.  &  P.  127;  entry  t-.  Gladstone,  L.  R.,  6  Eq.  44. 
Scott  V.  Pettit,  3  B.  &  P.  469;  Molloy  In  Donath  v,  Broomhead,  7  Pa.  St. 
%\  Hay,  3  M.  &  R.  396;  Rowe  v.  Pick-  301,  the  consignee  had  paid  the  freight 
ford,  I  Moore  526;  Allen  r.  Gripper,  2  charges,  but  owing  to  the  loss  of  the 
C.  &  J.  218;  or  where  the  consignee  invoice  could  not  get  possession,  so  the 
has  been  in  the  habit  of  using  the  ware-  goods  were  stored  in  the  custom-house, 
house  of  the  carrier  or  wharfinger  as  and  there  remained  until  his  failure, 
his  own.  Tucker  7'.  Humphrey,  4  Bing.  when  the  seller  was  allowed  to  assert 
521  ;  15  E.  C.  L.  63  ;  Foster  zk  Framp-  his  right  of  stoppage /»  transitu  and  re- 
ton,  6  B.  &  C.  109;  13  E.  C.  L.  Ill ;  or  gain  possession.  But  in  this  case,  Ro- 
where  the  consignee  claims  the  goods  gers,  J.,  in  rendering  the  decision  of  the 
and  the  carrier  wrongfully  refuses  to  court,  said :  *'  It  is  not  necessary  to 
deliver  them,  so  that  he  makes  himself  deny  that,  were  there  nothing  in  the 
liable  for  the  goods  in  trover,  Walley  case  but  the  payment  of  freight,  a  con- 
V.  Montgomery,  3  East  585.  But  where  tractor  agreement  might  be  implied 
the  goods  remain  in  the  actual  posses-  that  the  master  held  the  custody  of  the 
sion  of  the  carrier  without  fraud  on  his  goods  as  agent  of  the  vendee;  that  his 
part,  Crawshay  v.  Eades,  i  B.  &  C.  character  was  changed;"  but  this  was 
181 ;  8  E.  C.  L.  78;  Tucker  v.   Hum-  only  dicta, 

phrey,   4   Bing.  516;    15  E.  C.  L.  63;  But  when  the  freight  on  the  goods 

Hoist  r.  Pownall,  i  Esp.  240;  Lacking-  has   been  paid  by  the   consignee  and 

ton  V.  Atherton,  8  Scott,  N.  R.  38;  or  the  goods  receipted  for,  but  left  in  the 

in  the  hands  of  a   depositary,  or  in  a  depot  to  be  called  for,  the  transit  is  at 

custom-house  till  the  duties  are  paid,  an  end  and  they  are  no  longer  subject 

Mottram  v.  Heyer,  5  Den.  (N.  Y.)  629;  to  the  seller's  right  of  stoppage.    Lang- 

Newhall  v,  Vargas,  13  Me.  109;  29  Am.  staff  v.  Stix,  64  Miss.  171 ;  28  Am.  & 

Dec.  489 ;  Northey  v.  Field,  2  Esp.  613;  Eng.  R.  Cas.  85. 

or  until  necessary  papers  are  produced,  Payment  of  Freight  Charges  Not  Nec- 
Donath  v.  Broomhead,  7  Pa.  St.  301 ;  essary. — It  is  not  necessary  that  the 
or  while  the  vessel  is  lying  in  quaran-  freight  charges  should  be  paid  before 
tine,  Stoveld  v.  Hughes,  14  East  308;  the  carrier  can  agree  to  hold  the  goods 
there  is  no  delivery,  either  actual  or  as  agent  for  the  consignee.  Mr.  Ben- 
constructive.  There  is  no  constructive  jamin,  in  his  work  on  Sales,  says:  "The 
possession  on  the  part  of  the  vendee,  carrier's  change  of  character  into  that 
unless  the  relation  in  which  the  carrier  of  an  agent  to  keep  the  goods  for  the 
stood  before,  as  a  mere  instrument  of  buyer  is  not  at  all  inconsistent  with  his 
conveyance  to  an  appointed  place  of  right  to  retain  the  goods  in  his  custody 
destination,  has  been  altered  by  a  con-  till  his  lien  upon  them  for  carriage  or 
tract  between  the  vendee  and  the  car-  freight  charges  is  satisfied.  Nothing 
rier,  that  the  latter  should  hold  or  keep  prevents  an  agreement  by  the  master 
the  goods  as  the  agent  of  the  vendee,  of  a  vessel  or  other  carrier  to  hold  the 
Foster  v.  Frampton,  6  B.  &  C.  107 ;  13  goods,  after  arrival  at  destination,  as 
E.  C.  L.  Ill;  Whitehead  v.  Anderson,  agent  of  the  buyer,  though  he  may  at  the 
9  M.  &  W.  508."  In  this  case  the  con-  same  time  say,*  I  shall  not  let  you  take 
signee  paid  the  freight,  but  was  unable  them  until  my  freight  is  paid.' "  Benj. 
to  get  possession  of  the  goods  because  on  Sales  (4th  Am.ed.).^  853;  Hall  v,  Di- 
there  was  other  freight  in  the  way  of  mond,  63  N.  H.  569;  Allen  t\  Gripper, 
delivery.  2  C.  &  T.  218. 

And  where  a  consignee  who,  on  the  But  the  existence  of  the  carrier's  lien 
arrival  of  the  vessel  containing  his  for  unpaid  freight  raises  a  strong  pre- 
goods,  paid  the  freight  charges  and  ob-  sumption  that  the  carrier  continues  to 
tained  an  order  for  their  delivery,  was  hold  the  goods  as  carrier,  and  in  order 
told,  on  sending  a  barge  for  them  with  to  rebut  this  presumption  there  must 
the  delivery  order,  that  they  could  not  be  proof  of  an  agreement  between  the 
be  got  at,  but  would  be  delivered  as  buyer  and  carrier  whereby  the  latter 
soon  as  they  could  be  got  at,  it  was  held  agrees  to  retain  possession  as  agent 
that  the  mere  promise  to  deliver  as  of  the  buyer,  while  at  the  same  time  re- 
soon  as  the  goods  could  be  got  at  was  taining  his  lien  for  the  freight  chargrs. 
not  a  constructive  delivery,  and  that  Ex  parte  Barrow,  6  Ch.  Div.  783;  Lx 
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to  the  right  of  stoppage  in  traytsitu}  though  if  the  goods  are,  by 
the  direct-ion  of  the  buyer,  forwarded  to  a  particular  warehouse- 
man, who  in  receiving  them  acts  as  his  agent,  the  transit  is  at  an 
end.*  But  where  the  warehouse  is  at  a  place  short  of  the  ulti- 
mate destination  of  the  goods,  even  though  it  be  at  the  end  of 
the  transportation  line,  a  delivery^  to  a  warehouseman  who  re- 
ceives  the  goods  to  hold  until  the  buyer  can  send  for  them,  does 
not  end  the  transit,  and  this  notwithstanding  the  warehouseman 
be  selected  by  the  buyer.' 

(i)  Delivery  to  Sab-PnrehaMr. — Where  the  goods  have  been  sold  by 
the  buyer  and  delivered  by  the  carrier  to  the  sub-purchaser,  it 
puts  an  end  to  the  transit  as  "effectually  as  a  delivery  to  the  buyer 
himself,  and  thus  terminates  the  seller's  right  of  stoppage.* 

(j)  Entry  of  Ooodi  at  Ciutom-HoiiM. — When  the  goods  are  entered  at 
the  custom-house  and  regularly  bonded  and  warehoused  under  the 
present  warehousing  system,  the  transit  is  at  an  end,  and  the  right 

/^r/e  Cooper,  II  Ch.  Div.  68;  i?*/<7r/c  transit  ended  on  the  delivery  of  the 

Falk,  14  Ch.  Div.  446.  goods  to  him.     Dodsont'.  Wentworth, 

1.  O'Neil  t'.  Garrett,  6  Iowa  484;  4  M.  &  G.  1080;  43  E.  C.  L.  5«.  And 
White  V.  Mitchell,  38  Mich.  390;  At-  see  Richardson  z\  Goss,  3  B.  &  P.  119; 
kins  XK  Colby,  20  N.  H.  156;  Edwards  Wentworth  v.  Outhwaite,  10  M.  &  W. 
V.  Brewer,  3  M.  &  W.  375;  Bartram  x\  436;  Rowe  v.  Pickford,  8  Taunt.  83;  4 
Farebrother,  i  M.  &  P.  526;  Jackson  v.  E.  C.  L.  27. 

Nichol,  5  Bing.  N.  Cas.  508;  35  E.'C.  The  warehouseman  has  a  lien  on  the 
L.  202  ;  and  if  the  warehouseman  re-  goods  for  his  charges  prior  to  the  sell- 
fuses  to  obey  a  delivery  order,  the  tran-  er*8  right  of  stoppage  or  any  other 
fiit  continues.  Lockington  v.  Ather-  claim,but  where  he  states  to  the  seller's 
ton,  8  Scott,  N.  R.  38.  agent  at  the  time  demand  is  made  upon 

2.  Hoover  v.  Tibbits,  13  Wis.  79;  him  for  the  goods  that  he  has  no 
Atkins  V.  Colby,  20  N.  H.  156;  Walsh  charges,  he  waives  his  lien.  Blackman 
x\    Blakely,  6    Mont.    194 ;    Dixon   v,  v.  Pierce,  23  Cal.  509. 

Baldwen,  5   East  184;    Hammond    v.  8.  In  Covell  t*.  Hitchcock,  23  Wend. 

Anderson,    2    Camp.    243;    Lucas  z\  (N.  Y.)  610,  the  court  decided  that  the 

Dorian,  7  Taunt.  279;  2  E.  C.  L.  278.  right  of  stoppage  continues  while  the 

Unless  his  warehouse  is  at  a  place  goods  remain  in  a  public  warehouse,  if 

short  of  their  original  destination  and  at  a  place  short  of  their  original  des- 

he  receives  them  only  to  forward  to  tination,  although  there  was  no  public 

the  purchaser  at  the  first  opportunity,  carrier    between  the  place  where  the 

in  which  case  the  seller's  right  of  stop-  goods  were  warehoused  and  the  place 

page  continues  until  the  goods  have  of  final  destination,  and  the  purchaser 

reached  the  possession  of  the  buyer,  had  to  send  after  them  with  his  own 

Blackman  v.   Pierce,  23  Cal.  508 ;  Ins-  team. 

lee  V,  Lane,  57  N.  H.  459;  Atkins  v.  And  in  Blackman  v.  Pierce,  23  Cal. 

Colby,  20  N.  H.  154;  In  re  Foot,  11  508,  the  buyer  had  selected  his  ware- 

Blatchf.  (U.  S.)   530;  Mills  T*.  Ball,  2  houseman  and  had  the  goods  shipped 

B.  &  P.  457  ;  Ellis  V.  Hunt,  3  T.  R.466.  in  his  care,  and,  when  notified  of  their 

Where,  by  the  previous  dealings  arrival,  wrote  that  he  would  send  a 
between  the  parties,  the  carrier  had  team  after  them,  and  yet  the  court  de- 
been  in  the  habit  of  depositing  the  cided  that  there  had  been  no  delivery 
goods  of  the  buyer  with  a  certain  and  the  transitus  was  not  at  an  end,  as 
warehouseman,  who  was  in  the  habit  the  goods  had  not  reached  the  place  of 
of  receiving  and  holding  them  at  the  ultimate  destination  as  intended  when 
buyer's  risk,  without  charging  ware-  purchased.  To  the  same  effect,  see 
house  rent,  until  taken  away  by  him  Buckley  r.  Furniss,  15  Wend.  (N.  Y.) 
or  delivered  to  other  persons  by  his  137;  Chandler  f.  Fulton,  10  Tex.  a;  60 
orders,  the  warehouseman  was  consid-  Am.  Dec.  188. 
ered  the  agent  of  the  buyer,  and  the  4.  U.  S.  Engine  Co.  v.  Oliver,   16 
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of  stoppage  in  transitu  ceases ;  but  a  mere  formal  entry,  not  fol- 
lowed up  by  proper  bonding  or  payment  of  the  duties,  does  not 
terminate  the  transit,  and  the  right  continues.^ 

(k)  Delivery  to  Looal  Ganier. — Goods  are  still  in  transit  while  in  the 
hands  of  a  dray  line  for  local  delivery  at  the  place  of  destination.* 

(3)  Delivery  at  Point  Short  of  Original  Destination — (»)  Delivery 
to  Buyer. — The  buyer  may  anticipate  the  natural  end  of  the  transit 
by  intercepting  and  taking  possession  of  the  goods,  and  if  the 
carrier  turns  them  over  to  him  before  the  destination  is  reached, 
the  delivery  is  complete  and  the  right  of  stoppage  is  at  an  end.* 

Neb.  612;    Klein  v.  Fischer,   30  Mo.  sion.     And  in  Northeyr.  Field,  2  Esp. 

App.  568.  613,  the  goods  remained  on  board  the 

1.  Fraschieris  v.  Henriques,  6  Abb.  vessel  until  after  the   buyers   became 

Pr.  N.  S.  (N.  Y.)  361;  Cartwright  v,  bankrupt,  and  the  duties  not  having 

Wilmerding,  24  N.  Y.  521 ;  Harris  v.  been  paid  within  the  twenty  days  al- 

Pratt,  17  N.  Y.  249;  Mottram  v.  Heyer,  lowed  by  the  excise  law,  during  which 

5  Den.  (N.  Y.)  629;  Holbrook  v.  Vose,  time  they  were  to   remain   on  board, 

6  Bosw.  (N.  Y.)  78;  Guilford  V.  Smith,  they  were  taken  from  the  ship  to  the 
30  Vt.  72;  Parker  v.  Byrnes,  i  Low.  King's  warehouse  in  consequence  of 
( U.  S.)  539;  Haig  7'.  Wallace,  2  Huds.  &  the  non-payment  of  the  duties ;  and  in 
Br.  671 ;  Orr  v.  Murdock,  2  Ir.  C.  L.  R.  both  cases  it  was  held  that  there  had 
9;Crokert'.  Lawder,  9  Ir.  L.  R.  21;  been  no  delivery,  and  that  the  seller 
In  re  Beams,  18  Bankr.  Reg.  500;  Stra-  could  exercise  his  right  of  stoppage, 
chanr.  Knox,  cited  in  Brown  on  Sales,  2.  White  v,  Mitchell,  38  Mich.  390; 
536;  Wiley  V.  Smith,  i  Ont.  App.  179;  Harris  I'.Tenney  (Tex.),  20  S.  W.Rep. 
iiffirmed  2  Duval  (Super.  Ct.  of  Can.)  82.  The  right  of  stoppage  is  not  lost 
i;  in  which  Howell  r.  Alport,  12  U.  C.  by  the  delivery  of  the  goods  by  the 
C.  P.  375,  was  said  not  to  be  good  law ;  carrier  to  a  local  transfer  company  for 
Graham  r.  Smith,  27  U.  C.  C.  P.  i ;  delivery  to  the  buyer,  if  they  were  re- 
Burr  V.  Wilson,  13  U.  C.  Qj,  B.  478.  ceived  by  the  transfer  company  for 
And  see  Lewis  v.  Mason,  36.U.  C.  Q^  conveyance  only,  and  not  for  safe  cus- 
B.  590,  and  Wilds  v.  Smith,  2  Ont.  tody  or  disposal  on  the  part  of  the 
App.  8,  modifying  and  rex^ersing  the  buyer.     Scott   v.   William    B.  Grimes 

.same  case  in  41  U.  C.  Q^  B.  136.  Dry  Goods  Co.,  48  Mo.  App.  521.     In 

Whe^"e  goods    have    reached    their  this  case  the  goods  were  received  by 

destination  and  left  the  hands  of  the  the  transfer  company  under  a  previous 

carrier,  and  the  buyer  has  sold  them  to  general  order  from  the  buyer,  and  the 

one  who  gives  bond  for  the  payment  tranfvit  was  held  not  at  an  end,  and  the 

•  of    the  customs  duties,  and  deposits  right  of  stoppage  held  to  exist, 

them  in  a   bonded  warehouse  in   his  3.  Wood   v.  Yeatman,    15    B.  Mon. 

own  name,  the  seller's   right  of  stop-  (Ky.)    280;    Secomb    x\   Nutt,    14    B. 

page  is   gone.     Sheppard  v,  Newhall  Mon.  (Ky.)   264;  Jordan  v,  James,  5 

(Cir.  Ct.  App.),  54  Fed.  Rep.  306.  Ohio  102;  Walsh  v,  Blakely,  6  Mont. 

The  entry   must  be   complete,   and  194;  Mohr  v,  Boston,  etc.,  R.  Co.,  106 

where  the  goods    are  removed   to  a  Mass.  72 ;  Poole  t*.  Houston,  etc.,  R. 

government  warehouse  under  general  Co.,  58  Tex.  134;  9  Am.  &    Eng.   R. 

orders,  in  default  of  an  entry,  the  right  Cas.   197;  Harris   v.  Pratt,  17  N.  Y. 

of  stoppage  in  transitu  is  not  termin-  264;  Stevens  v,  Wheeler,  27  Barb.  (N. 

ated.    Fraschieris  v.  Henriques,  6  Abb.  Y.)  658;  2  Kent's  Com.  547;  Story  on 

Pr..  N.  S.  (N.  Y.)  261.  Thus  in  Donath  Sales,  §  342a;    Tiedeman  on  Sales,  4 

f.  Broomhead,  6  Pa.  St.  201,  thegoods  131;   Benj.  on  Sales,  ^  854;    Mills  f. 

were     removed  to   the  custom-house  Ball,  2   B.  &   P.  461 ;  Oppenheim   v. 

directly  from  the  vessel  by  the  officers,  Russell,  3  B.  &  P.  54;  Whitehead  v, 
and  were  not  entered  at  the  custom-  '  Anderson,  9  M.  &  W.  518;   London, 

house  by  the  consignee  on  account  of  etc.,  R.  Co.  v.  Bartlett,  7  H.  &  N.  400; 

loss  of  the  invoice;  and   clearly  the  Wright  r.  Lawes,  4  Esp.  82;  Mix  7*. 

buyer,  though  he  had  paid  the  freight,  Oliver,  f//<»</ in  Abbott  on  Shipping  424. 

had  not  entitled  himself  to  actual  pos-  The   contract  for  delivery  is  made 

session,  or  to  have  constructive  posses-  between  the  carrier  and  the  consignee, 
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The  intermediate  delivery  may  be  constructive  as  well  as  actual,* 
but  a  mere  demand  by  the  buyer  before  the  destination  is  reached, 
without  any  delivery,  has  been  held  not  to  deprive  the  seller  of 
his  right  of  stoppage  * 

the  consignor  being  the  agent  of  the  Exchequer  in  Whitehead  z\  Anderson, 
consignee  to  make  it,  and  it  entitles  the  it  is  submitted  that  it  is  doubtful 
consignee  to  take  delivery  either  at  whether,  when  the  carrier  has  a  right 
the  place  indicated  at  the  time  of  the  to  refuse  to  allow  the  vendee  to  take 
departure  of  the  goods  or  any  other  even  constructive  possession,  the  ven- 
place  at  which  he  afterwards  prefers  dee  can  improve  his  position  by  tor- 
to  receive  them.  Cork  Distilleries  Co.  tiously  taking  actual  possession  against 
V.  Great  Southern  R.  Co.,  L.  R.,  7  H.  the  will  of  the  carrier.  The  law,  in 
L.  269;  and  Bramwell,  B.,  in  London,  general,  discountenances  violence,  and 
etc.,  R.  Co.  V.  Bartlett,  7  H.  &  N.  400 ;  it  would  seem  not  consistent  with  its 
31  L.  J.  Exch.  92,  said :  "The  goods  general  policy  to  give  a  man  a  benefit 
are  intended  to  reach  the  consignee,  in  consequence  of  his  forcible  or  fraud- 
and  provided  he  receives  them  it  is  im-  ulent  wrong  against  third  parties." 
material  at  what  place  they  are  deliv-  This  opinion  seems  to  be  borne  out  by 
ered.  The  contract  is  to  deliver  the  the  decision  in  Bird  r.  Brown,  4  Ex. 
goods  to  the  consignee  at  the  place  786;  19  L.  }.  Ex.  154,  which  is  just  the 
named  by  the  consignor,  unless  the  converse  of  Lord  Blackburn's  propo- 
consignee  directs  them  to  be  delivered  sition,  for  in  that  case  it  was  decided 
at  a  different  place."  that  the  wrongful  refusal  of  the  ear- 
Where  goods  were  sent  from  Man-  rier  to  make  delivery  to  the  buyer 
Chester  to  be  shipped  at  Liverpool  for  when  the  goods  had  arrived  at  their 
Valparaiso,  and,  after  having  been  put  destination  did  not  affect  the  latter's 
on  board  the  ship,  were  relanded  by  rights,  and  that  the  transit  was  ended 
order  of  the  buyer  and  returned  to  the  and  the  right  of  stoppage  gone.  See 
warehouse  of  the  seller  to  be  repacked,  supra^  this  X\\\^^  Effect  of  Carrier* s 
it  was  held  that  the  purchaser  had  ex-  Refusing  to  Deliver. 
ercised  such  an  act  of  ownership  over  1.  Constmctiye  Intermediate  Deliv- 
them  as  would  put  an  end  to  the  seller's  ery. — It  would  seem  that  the  buyer 
right  of  stoppage.  Valpy  v.  Gibson,  need  not  take  actual  possession  of  the 
4C.  B.  837;  56  E.  C.L.  837.  goods,  but  that  if  he  enters  into  an 
Forcible  Interception  of  Goods  by  agreement  with  the  carrier  to  hold 
Buyer. — Whether,  if  the  carrier  should  them  as  his  agent  in  a  new  .capacity, 
refuse  to  deliver  the  goods  at  an  inter-  the  transit  is  ended.  In  Foster  xk 
mediate  point  and  the  buyer  should  Frampton,  6  B.  &C.  107;  13  E.  C.  L. 
take  forcible  possession  of  them,  the  1 11,  Bay  ley,  J.,  uses  this  language:  "If 
transit  would  be  considered  ended,  has  the  consignee,  before  the  goods  reach 
never  been  definitely  decided,  but  Lord  their  ultimate  destination,  postpones 
Blackburn  is  of  the  opinion  that  at  the  delivery,  or  does  any  act  which  is 
least  where  the  carrier  has  a  right  to  equivalent  to  taking  actual  possession, 
refuse  to  make  an  intermediate  deliv-  the  transitus  is  at  an  end ;"  and  Parke, 
ery,  the  buyer  cannot  improve  his  B.,  in  Whitehead  t*.  Anderson,  9  M.  & 
position  by'  tortiously  taking  actual  W.  518,  says:  "The  vendor  has  a  right 
possession  against  his  will.  In  White-  to  retake  the  goods  before  they  have 
head  v.  Anderson,  g  M.  &  W.  518,  arrived  at  the  destination  originally 
Parke,  B.,  says :  "  If  the  vendee  take  contemplated  by  the  purchaser,  unless, 
them  out  of  the  possession  of  the  car-  in  the  meantime,  they  come  into  the 
rier  into  his  own,  w^ith  or  without  the  actual  or  constructive  possession  of 
consent  of  the  carrier,  there  seems  to  the  vendee."  And  see  Secomb  v. 
be  no  doubt  that  the  transit  would  be  Nutt.  14  B.  Mon.  (Ky.)  264;  Stevens 
at  an  end,  though  in  case  of  the  ab-  v,  Wheeler,  27  Barb.  (N.  Y.)  662  ;  Jor- 
sence  of  the  carrier's  consent  it  may  be  don  t».  James,  5  Ohio  104 ;  Blackburn 
a  wrong  to  him  for  which  he  will  have  on  Sales  374;  Story  on  Sales,  %  342a. 
a  right  of  action  ;"  and  Lord  Blackburn  2.  Jackson  v.  Nichol,  5  Bing.  N.  Cas. 
in  his  work  on  Sales,  p.  375,  says,  in  508;  35  E.  C.  L.  202.  Tindall,  C.  J.,  in 
commenting  on  this  case,  that,  "Not-  delivering  the  opinion  of  the  court  in 
withstanding  the   expressions  of  the  this  case,  said :  **  It  was  urged  on  the. 
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(b)  Delivery  to  Buyer's  Agent. — The  goods  may  be  intercepted  by  the 
buyer*s  agent  under  instructions  to  ship  to  some  point  other  than 
that  of  original  destination,  or  to  hold  subject  to  further  orders  ; 
but  if  the  agent  takes  possession  under  instructions  to  ship  to  the 

buyer  at  the  place  of  original  destination,  the  seller's  right  of 
stoppage  is  not  defeated.* 

part  of  the  defendants,  on  the  authority  same  time  giving  him  a  written  order 
of  the  dictum  of  Lawrence,  J.,  in  Boht-  for  delivery  on  the  station  agent  at  a 
lingk  7*.  Inglis  (3  East.  394),  that  the  place  short  of  the  original  destination, 
tortious  act  of  a  third  person  should  not  and  the  attorney  intercepted  the  ship- 
prejudice  the  rights  of  the  parties;  and  ment  and  obtained  possession  of  the 
consequently  that  the  demand  made  by  same,  and,  after  effacing  from  the  boxes 
the  buyer,  and  the  unlawful  refusal  to  the  name  of  the  original  consignees, 
deliver,  was  tantamount  to  a  delivery,  inserted  that  of  a  bogus  firm,  and  re- 
But  it  is  to  be  recollected  .  .  '.  that  shipped  them  by  the  same  line  to  the 
here  the  goods  had  not  actually  placeof  original  destination,  it  was  held 
reached  the  terminus  of  their  delivery  not  to  terminate  the  transit.  Poole  v. 
when  the  demand  of  the  vendee  took  Houston,  etc.,  R.>Co.,  58  Tex.  154;  9 
place;  and  although  it  might  be  con-  Am.  &  Eng.  R.  Cas.  197. 
ceded  to  be  the  better  opinion  that  if  In  Halft'  v.  Allyn,  60  Tex.  278,  the 
the  vendee  actually  receives  the  pos-  buyer  lived  at  B,  some  eighteen  miles 
session  of  his  goods  on  their  passage  to  from  C,  the  railroad  station,  and  had 
him,  and  before  the  voyage  has  com-  the  goods  shipped  to  him  at  B,  care  of 
pletely  terminated,  that" the  delivery  is  the  railroad  agent  at  C.  On  the  ar- 
complete  and  the  right  of  stoppage  rival  of  the  goods  at  C,  they  were 
gone,  yet  no  authority  has  been  cited  taken  out  by  F  and  stored  in  the  back 
for  the  position  ;  and  the  principle  room  of  his  store,  and  on  the  day  after 
seems  the  other  way,  that  a  mere  de-  were  attached  by  the  creditors  of  the 
mand  by  the  vendee,  without  any  de-  purchaser.  On  the  seller  claiming  the 
livery,  before  the  voyage  has  com-  right  of  stoppage  in  transitu^  it  was 
pletely  terminated,  deprives  the  con-  held  that  if  F  took  possession  of  the 
signor  of  his  right  of  stoppage."  goods  as  agent  of  the  buyer  for  the 

1.  Secomb  v,  Nutt,  14  B.  Mon.  (Ky.)  purpose  of  forwarding  them   to  their 

264;  Cabeen  7'.  Campbell.  30  Pa.  St.  original   destination,  the    transit   was 

254;  Hays  V,  Mouille,  14  Pa.  St.  51;  not  ended,  and  the  right  of  stoppage 

Markwaid    v.  Creditors,  7    Cal.   213;  attached. 

Guilford  v.  Smith,  30  Vt.  65  ;  Chandler  Where  goods  were  shipped  to  a  pur- 
V.  Fulton,  10  Tex.  2  ;  60  Am.  Dec.  188;  chaser  by  a  canal-boat,  but  on  the  canal- 
Harris  r.  Hart,  6  Duer  (N.  Y.L606  ;/<?/-  boat  being  stopped  by  the  ice,  were 
lowed  in  Harris  v,  Pratt,  17  N?  Y.  264;  landed  by  the  master  and  placed  in  a 
Kendal  v,  Marshall,  11  Q^  B.  Div.  364.  warehouse,  it  was  held  that  an  order 
And  see  sufra^  this  titles  Deiivery  to  from  the  buyer  to  the  warehouseman  ta 
Affent  of  Consignee^  for  the  principle  sell  for  a  specified  price  did  not  end. 
governing  delivery  to  an  agent  is  in  the  transit  as  to  such  as  remained  un* 
both  cases  the  same.  sold,  the  order  being  conditional  only, 

Mr.  Tiedeman,  in  his  work  on  Sales,  and  the  general  purpose  being  to  for- 

^  131,  says  :  *'  The  delivery  at  the  inter-  ward  to  the  purchaser.     In  re  Foot,  11 

mediate  point  is  required  to  be  a  bona  Blatchf.  (U.  S.)  530. 

fide  delivery,  in  order  to  terminate  the  And  where  an  agent  of  the  buyer  in- 

transit  and  destroy  the  vendor's  right  tercepted  a  shipment  of  goods  and  sold 

of  stoppage.     And   delivery  at  an  in-  a  portion,  but  being  unable  to  dispose 

termediate  point,  with   the   intention  of  the  balance,  forwarded  them  to  their 

of  having  the  goods  reshipped  to  the  originaldestination,  it  was  held  that  the 

original  place  of   destination,   is   evi-  sale  of  part  did  not  affect  the  right  of 

dently  done  for  the  purpose  of  defeat-  the  seller  to  stop  such  as  were  not  sold, 

ing  the  vendor's  rights,  and,  therefore,  Secomb  v,  Nutt,  14  B.  Mon.  (Ky.)  264. 

not  a  bona  fide  delivery.'*  In  this  case  the  court  said  that  where 

And  where  the  consignees  of  goods  •  an  agent  intercepts  a  transit  and  holds- 
made  a  fraudulent  assignment  of  the  the  goods  for  further  orders,  and  after- 
bill  of  lading  to  their  attorney,  at  the  war^,  under  new  directions  from  the. 
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(4)  Delivery  on  Board  Buyer  s  Vessel, — When  goods  are  deliv- 
ered on  board  a  vessel  owned  or  chartered  by  the  buyer,  the 
question  is  whether  he  contemplates  a  fuller  and  more  complete 
possession.  If  not,  the  transit  is  terminated  by  the  delivery  to 
the  vessel ;  if  he  does,  they  are  still  in  transit,  and  the  right  of 
stoppage  continues.* 

buyer,  forwards  them  to  the  place  of  which  express  the  terms  of  the  ship- 
original  destination,  it  is  a  new  transit  ment  (7  D.  &  £.  442)." 
just  as  certainly  as  would  be  a  change  But  the  English  cases  make  a  dis- 
of  destination;  and  Walsh  zk  Blakely,  tinction  between  a  vessel  owned  by  the 
^6  Mont.  194,  would  seem  to  support  buyer  and  one  chartered  by  him,  hold- 
this  view.  In  that  case  one  Potter  ing  that  a  delivery  on  board  a  vessel 
ordered  goods  of  a  merchant  in  St.  owned  by  the  buyer  ends  the  transit, 
Joseph,  Mo.,  to  be  shipped  to  him  at  whether  a  more  complete  possession  is 
Poney,  Mont.,  but  before  the  arrival  of  conteriiplated  or  not.  Ex  parte  Rose- 
the  goods,  went  to  a  firm  in  Bozeman,  vear  China  Clay  Co.,  11  Ch.  Div.  571 ; 
where  they  were  to  arrive  by  rail,  and  Van  Castecl  v.  Booker,  2  Exch.  691 ; 
made  arrangements  with  them  to  pay  Schotsmans  v.  Lancashire,  etc.,  R.  Co., 
the  freight  charges  and  take  the  goods  L.  R.,  2  Ch.  332;  Blakey  v.  Dinsdale, 
to  hold  for  him  until  he  should  order  Cowp.  664;  Ogle  v.  Atkmson,  5  Taunt, 
them  sent  to  him.  On  the  vendor's  759 ;  and  in  Schotsmans  v.  Lancashire, 
attempting  to  stop  the  goods  in  the  etc.,  R.  Co.,  L.  R.,  2  Ch.  336,  it  was 
agent's  hands,  it  was  held  that  the  tran-  held  immaterial  whether  t^he  goods 
sit  was  ended,  as  the  goods  were  held  were  shipped  on  a  vessel  sent  out  ex- 
subject  to  further  orders  from  the  pur-  pressly  to  receive  them  or  on  one  of  a 
chaser.  regular  line  owned  by  the  buyer  and 

1.  Stubbs  T'.  Lund,  7  Mass.  457 ;  5  Am.  shipped  without  any  previous  arrange- 

Dec.  63  ;  Rowley  T'.  Bigelow,  12  Pick,  ment  for  that  purpose.     But  where  the 

(Mass.)  307;  23  Am.  Dec.  607;  New-  seller  is  ignorant  of  the  fact  that  the 

hall  7'.  Vargas.  13  Me.  105 ;  29  Am.  Dec.  vessel  in  which  he  ships  his  goods  be- 

489;  Ilsley  z\  Stubbs,  9  Mass  65  ;  6  Am.  longs  to  the  buyer,  a  question  might 

Dec.  29;  Cross  r.  O'Donnell,  44  N.  Y.  arise  whether  the  delivery  could  prop- 

666;  4  Am.  Rep.  721.     But  see  Bolin  v,  erly  be  held  complete.  Lord  Chelms- 

Huffnagle,  i  Rawle  (Pa.)  9,  and  Pequ-  ford,  L.C,  in  touching  upon  this  point 

eno  V.  Taylor,  38  Barb.  (N.  Y.)  375.  in  the  above  case,  said:  '*  It  would  seem 

In  Stubbs  V.  Lund,  7  Mass.  457;  5  Am.  to  be  scarcely  just  to  a  person  who  has 
Dec.  63,  the  court,  by  Parsons,  C.  J.,  delivered  goods  to  be  carried  to  a  con- 
said  :  **  In  our  opinion,  the  true  distinc-  signee,  under  the  belief  that  he  could 
tion  is,  whether  any  actual  possession  exercise  the  ordinary  right  of  an  un- 
of  the  consignee  or  his  assigns,  after  paid  vendor  over  them,  to  deprive  him 
the  termination  of  the  voyage,  be  or  of  that  right  because  he  had  ignorantly 
be  not  provided  for  in  the  bills  of  lad-  placed  the  goods  on  board  the  con- 
ing. When  such  actual  possession,  af-  signee's  own  vessel,  and  therefore  must 
ter  the  termination  of  the  voyage,  is  so  be  taken  to  have  made  an  absolute  de- 
provided  for,  then  the  right  of  stop-  livery  of  them." 

ping  in  transitu  remains  after  the  ship-  Where  the  vessel  is  chartered  by  the 
ment.  Thus,  if  goods  are  consigned  on  buyer,  the  Eng-lisk  cases  make  a  dis- 
credit, and  delivered  on  board  a  ship  tinction  not  recognized  in  the  United 
chartered  by  the  consignee,  to  be  im-  States,  resulting  from  their  doctrine 
ported  by  him,  the  right  of  stopping  that  delivery  on  board  the  buyer's  own 
in  transitu  continues  after  the  ship-  ship  ends  the  transit,  and  nold  that 
ment  (3  East  381);  but  if  the  goods  where  the  charterer  becomes  owner  of 
are  not  to  be  imported  by  the  consignee  the  vessel  for  the  voyage,  that  is,  where 
but  to  be  transported  from  the  place  of  the  ship  has  been  demised  to  him,  and  he 
shipment  to  a  foreign  market,  the  right  has  employed  the  captain,  so  that  the 
of  stopping  in  transitu  ceases  on  the  captain  is  his  servant,  then  delivery  on 
shipment,  the  transit  being  then  com-  board  such  chartered  ship  is  delivery 
pleted ;  because  no  other  actual  posses^  to  the  buyer ;  but  where  the  owner  of 
sion  of  the  goods  by  the  consignee  is  the  vessel  has  his  own  captain  "and  men 
.provided   for  in   the   bills  of  lading,  on  board,  so  that  the  captain  is  the 
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3.  Bayer  Must  be  Inflolvent. — The  third  requisite  to  the  exercise 
of  the  right  of  stoppage  in  transitu  is  the  insolvency  of  the  buyer, 
unknown  to  the  seller  at  the  time  of  the  sale,  or  arising  after- 
wards ;  *  and  if,  through  excess  of  caution,  he  stops  the  goods 
while  the  buyer  is  yet  solvent,  he  does  so  at  his  peril.*     By  the 

servant  of  the  owner,  and  the  effect  of  Car.  390;  37  Am.  &  Eng.  R.  Cas.  704 ; 
the  charter  is  only  to  secure  to  the  Loeb  v.  Peters,  63  Ala.  243 ;  35  Am. 
charterer  the  exclusive  use  and  employ-  Rep.  17;  Gustine  v.  Phillips,  38  Mich, 
ment  of  the  vessel,  then  a  delivery  of  675 ;  Fenkhausen  v.  Fellows,  20  Nev. 
goods  on  board  is  not  a  delivery  to  the  312  ;  White  v,  Mitchell,  38  Mich.  390; 
buyer,  but  to  an  agent  for  carriage.  Kingman  v.  Denison,  84  Mich.  612; 
Blackburn  on  Sale  352 ;  Benj.  on  Sales,  More  z\  Lott,  13  Nev.  380 ;  Reynolds 
^  843;  Abbott  on  Shipping,  part  4,  v.  Boston,  etc.,  R.  Co.,  43  N.  H.  580. 
ch.  I ;  Inglis  v,  Usherwood,  i  East  The  Constantia,  6  C.  Rob.  326.  And 
(;i5;  Bohtlingk  V.  Inglis,  3  East  381;  if,  at  the  time  of  the  sale,  the  seller 
Fowler  v.  McTaggart,  cited  7  T.  R.  442,  knew  the  vendee  to  be  insolvent,  the 
and  10  East  522 :  Brindley  v,  Cilwin  right  does  not  attach.  Buckley  v.  Fur- 
Slate  Co.,  55  L.J.  Q:.  B.  67;  Berndt-  niss,  15  Wend.  (N.  Y.)  137;"  O'Brien 
son  I'.  Strang,  L.  K,,  3  Ch.  App.  588 ;  Ex  v.  Norris,  16  Md.  122 ;  77  Am.  Dec.  384. 
parte  Rosevear  China  Clay  Co.,  11  Ch.  It  was  held  in  Rogers  v.  Thomas,  20 
Div.  571 ;  Noble  v,  Adams,  7  Taunt.  Conn.  53,  that  the  insolvency  must  in- 
59;  2  E.  C.L.  59.  And  see,  for  a  further  tervene  between  the  time  of  the  sale 
discussion  of  the  subject,  Sandeman  v,  and  the  exercise  of  the  right  of  stop- 
Scurr,  L.  R.,  2  Q.  B.  86 ;  36  L.  J.  Q.  B.  page.  But  this  doctrine  cannot  be 
58 ;  Omoa  Coal  &  Iron  Co.  v.  Huntley,  sustained  either  on  principle  or  author- 
'2  C.  P.  Div.  464.  As  to  what  amounts  ity.  Benedict  v,  Schaettle,  12  Ohio 
to  a  demise  of  a  ship,  see  Meiklereid  v,  St.  525  ;  Buckley  v.  Furniss,  15  Wend 
West,  I  QU  B.  Div.  428.  (N.  Y.)  137. 

A  Nexv  Tork  case  has  held  that  de-  2.  ''  If  from  misinformation  or  excess 

livery  o'n  board  a  vessel  chartered  by  of    caution,    the   seller  has  exercised 

the  buyer  places  the  goods  entirely  in  this  privilege  prematurely,  he  has  as- 

his  dominion,  and  ends  the  transit  as  sumed  a  right   that  did  not  belong  to 

much  as  if  placed  in  the  buyer's  ware-  him,  and  the  consignee  will  be  entitled 

house.     But  in   this  case   the    goods  to  the  delivery  of  the  goods  with  an 

were  to  be  sent  to  a  foreign  port,  and  no  indemnification  for  the  expenses  that 

fuller  possession  was  contemplated  by  have  been   incurred."     Per  Lord  Sto- 

the  purchaser.     Pequeno  v,  Taylor,  38  well  in  The  Constantia,  6  Rob.  Adm. 

Barb.  (N.  Y.)  388.  327  ;  Benedict  v.  Schaettle,  12  Ohio  St. 

If  the  seller  desires  to  protect  him-  518;  More  v.  Lott,  13  Nev.  383 ;  Walsh 

self,  he  may  restrain  the  effect  of  such  v,  Blake ly,  6  Mont.  194. 

delivery  and  preserve,  his  right  of  stop-  Though  no  evidence  of  insolvency 

page  by  taking  bills  of  lading  making  should   precede  the  stoppage,  still  if 

the  goods  deliverable  to  his  order  or  the  fact  of  insolvency  existed,  it  will 

assigns.     Schotsmans    v.    Lancashire,  avail   to   protect  the    seller,  and  the 

etc.,  R.  Co.,  L.  R.,  2  Ch.  336;  Turner  r.  buyer  cannot  complain.     Benedict  f. 

Liverpool  Docks,  20  L.  J.  Exch.  393;  Schaettle,  12   Ohio  St.  520;  Blum   v. 

Brown  v.  North,  8  Exch.  i ;  Jenkyns  v.  Marks,  21  La.  Ann.  268;  99  Am.  Dec. 

Brown,  14  Q^  B.  496;  Walley  v.  Mont-  725;  The  Constantia,  6  Rob.  Adm.  327. 

gomery,  3  East  589;  but  in  such  a  case  In  Naylor  t\  Dennie,  8   Pick.  (Mass.) 

the  right  of  stoppage  continues  only  204;   19  Am.    Dec.  319,  Parker,  C.  J., 

until  the  bill  of  lading,   indorsed   by  said:     **  It  is  objected  also  to  the  ex - 

the  seller,  comes  to  the  possession  of  ercise  of  this  right  by  the  plaintiffs, 

the  buyer.    Van  Casteel  v.  Booker,  18  that  the  consignee  did  not  become  in- 

L.  J.  Exch.  9.  solvent  until   after  the  arrival  of  the 

1.  Blum  I/.  Marks,  21    La.  Ann.  268;  goods;   by    which   is  supposed  to   be 

'99  Am.   Dec.    725;    Schwabacher    v.  meant  that  his    insolvency    was    not 

Kane,  13   Mo.   App.  126;   Stevens  v,  known   or  declared.     But  we  do  not 

Wheeler,  27  Barb.  (N.  Y.)  663 ;  Bender  see  how  this   can   affect   the  question. 

V.  Bowman,  2  Pearson  (Pa.)  517 ;  Far-  We  do  not  find  that  the  right  of  stop- 

rell  V.  Richmond,  etc.,  R.  Co.,  102  N.  page  in  transitu  depends  upon  a  de- 
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term  insolvency,  as  here  used,  is  meant  a  general  inability  on  the 
part  of  the  buyer  to  pay  his  debts  in  the  ordinary  course  of 
business.* 

IV.  How  BiOHT  EXEBCISED— 1.  Giving  Notice. — The  usual  mode 
of  exercising  the  right  of  stoppage  in  transitu  is  by  a  simple  no- 
tice to  the  carrier,  or  party  in  possession  of  the  goods,  in  which  the 

clared  insolvency  or  open  bankruptcy  East  17 ;  Dixon  v,   Yates,  5   B.  &  Ad. 

before  the  arrival   of  the  goods.     It  is  313;  Bird   i\   Brown,  4  Ex.  736;  and 

enough   that    the  affairs  of  the  con-  also  the  admissions  of  the  buyer.    Se- 

signee  are  so  involved  that  he  is  unable  comb  v.  Nutt,  14  B.  Mon.  (Ky.)    261 ; 

to  pay  for  the  goods,  if   he  was  to  pay  and  it  is  said  that  failure  to  pay  one 

on   delivery,  or  that  he  has   become  just  and   admitted   debt  will  probably 

actually  insolvent  before  he  shall  have  be  sufficient.     Benj.   on  Sales,  §  837; 

taken  possession."  Smith's  Merch.  Law  550.     At  any  rate 

1.  It  is  not  necessary  that  he  should  a  well-founded   information  of  an  em - 

have  been  adjudged  a'bankrupt  or  in-  barrassment  or  failure  on  the  part  of 

solvent  debtor.     Durgy   Cement,  etc.,  the  buyer  to  meet  the  demands  of  his 

Co.  r.  O'Brien,  123  Mass.    13;    Lee  f.  creditors,  is  sufficient  to  warrant  the 

Kilburn,  3  Gray  (Mass.)  600;  Thomp-  seller  stopping  the  goods  sold.     More 

son  7». Thompson,  4  Cush.  (Mass.)  134;  v.  Lott,  13  Nev.  383;  Secomb  v.  Nutt, 

Herrick   v.  Borst,  4   Hill  (N.  Y.)  650 ;  14  B.  Mon.  (Kv.)  261.  But  the  mere  is- 

Benedict  v,  Schaettle,  12  Ohio  St.  515;  sue  of  an  attachment  against  the  buyer 

Bloomingdale  v.   Memphis,    etc.,    R.  is  not.     Gustine  v.    Phillips,  3S  Mich. 

Co.,  6  Lea  (Tenn.)  616;  6  Am.  &  Eng.  674.     And  see  a  discussion  by  Willes,. 

R.  Cas.   371 ;    Gibson  v.  Carruthers,  8  J.,  as  to  the  meaning  of  **  insolvency," 

M.  &  W.  329;    Mills  V,  Ball,  2  B.  &  P.  in  The  Queen  v.  The  Saddlers*  Co.,  10 

457;  Bay  ley  v,  Shofield,  i  M.  &  S.  338;  H.  L.  C.  425. 

Shone   v.   Lucas,  3  D.  &R.  21S;    Ed-  In  Walsh   t\  Blakely,    6  Mont.  194, 

wards  v.  Brewer,  2    M.    &    W.    375;  W.,  the  seller,  testified  that    he** did 

James  v.  Griffin,  2  M.  &  W.622:  Parker  have  information   as  to  P.'s  (the  buy- 

V,  Gossage,  2  C.  M.  &  R.  617 ;  Biddle-  er*s)  solvency,  and  to  the  effect  that  he 

combe  v.   Bond,  4  A.   &   £.322,696;  was  solvent;  but  learned  of  his  insol- 

and   see   Billson  v.  Crofts,  15  Eq.  314.  vency  through  C,  who  was  authorized 

In  Hays  v.  Mouille,  14   Pa.  St.  48,  it  is  to  collect  the  bill  from  said  P.;"  and 

said  :     "  It  is  not   necessary,  to  prove  the  court  held  that  this  testimony  did 

insolvency,   that  the    vendee    should  not  authorize  or  justify  a  finding  of  the 

have  been  declared  a  bankrupt  or  in-  court  below,  "  that  plaintiff  learned  of 

solvent  by  a  judicial  tribunal,  nor  that  the  insolvency  of  P.,  and  this   fact  of 

he  should  have  made  an  assignment  of  insolvency  appeared  and  was  proved," 

his  property.    If  the  fact   exists,  no  Wade,   C.   J.,  saying:   "How  did  the 

matter  how  proved,  if  sufficiently  and  fact  of  insolvency   appear?      By  the 

satisfactorily  proved,  the  law  requires  merest  hearsay.     C.  had   told  W.  that 

no   more."     And   see  Naylor  r.  Den-  P.  was  insolvent,  and  W.  simply  testi- 

nie,  8    Pick.  (Mass.)  205;   Reynolds  v.  fied  to  what  C.  had  told  him.   'When 

Boston,  etc.,  R.  Co.,  43  N.  H.  580.  W.  obtained   this  information  it  does 

In  Rogers  v.  Thomas,  20  C^onn.  53,  not  appear.     If  C.  had  information  of 

it  w^as  held   that,  in  order  to  authorize  this  kind  so  essential  to  the  respond- 

the  stoppage,  there  must  be  some  open  ent's  right  to  retake  the  goods,  why 

notorious  act  on  the  part  of  the  buyer  was  he  not  called  to  testify  as  to  what 

calculated  to   affect  his  credit.     But  it  he  knew  and  as  to  what   information 

is   unsustained   by  authority,   and  we  he  gave  to  W.?     There  is  no  ex  plana- 

believe  the  better  rule  to  be  as  stated  tion.     Why,  if  P.  was  insolvent  at  the 

above.  time  W.  seized  the  goods,  was  not  this 

EYldence    of    InsolTency. — Stopping  fact  proven.?      If  the  insolvency   had 

payment  is  sufficient  evidence  of  insol-  been  a  fact,  or  if  W.  had  any  such  in- 

vency.     Inslee  v.  Lane,  57  N.  H.  458 ;  formation  upon  which  he  had  the  right 

O'Brien  v.  Norris,  16  Md.  122;  77  Am.  to  act,  such    facts   might  have     been 

Dec.  284;  Chandler  r.  Fulton,  10  Tex.  readily   established.      The  insolvencv 

2;  60   Am.   Dec.  i88;Vertue  v.  Jewell,  of  the  buyer  must  be  based  upon  well- 

4  Camp.  31;  Newsom    v,  Thornton,  6  founded  information.       There    isnoi 
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seller  states  his  claim  and  notifies  him  not  to  deliver  them  to  the 
consignee,  or  requests  him  to  hold  them  subject  to  his  orders.^ 
No  particular  form  of  notice  is  necessary,*  nor  need  an  express 
demand  be  made  for  the  goods,  it  being  sufficient  if  the  carrier  is 
clearly  informed  that  it  is  the  desire  and  intention  of  the  seller  to 
retake  them ;  ^  but  the  notice  must  give  a  sufficient  description  of 
the  goods  to  enable  the  carrier  to  identify  them.* 

2.  To  Whom  Notice  Oiven. — The  notice  must  be  given  to  the 
person  in  possession  of  the  goods,  or,  if  to  his  employer,  then  at 

proof  that  C.*s  information  to  W.  had  chase  price  of  the  goods  to  go  to  pro- 
the  least  foundation  in  fact,  and,  for  all  test,  and  notified  him  not  to  let  him 
that  appears,  P.  was  solvent  at  the  time  have  them,  and  requested  the  agent  to 
the  goods  were  seized  by  W."  Where  let  him  know  when  they  arrived, 
a  member  of  a  firm  (the  sellers)  testi-  The  notice  need  contain  no  state- 
fied  that  they  believed  the  buyer  to  be  mentof  the  natureorbatfis  of  the  claim, 
solvent  when  they  sold  him  the  goods,  but  if  the  consignor  unreasonably  re- 
and  did  not  learn  of  his  insolvency  un-  fuses  subsequently  to  furnish  the  car- 
til  the  goods  were  attached,  and  one  rier  with  any  evidence  of  the  validity 
of  their  traveling  agents  testified  that  of  his  claim,  such  refusal  may  be  con- 
he  made  the  sale,  and  that  both  he  and  sidered  as  a  waiver  of  his  right.  Allen 
the  sellers  knew  the  buyer  was  insol-  v.  Maine  Cent.  R.  Co.,  79  Me.  327; 
vent  when  the  goods  were  sold,  but  30  Am.  &  Eng.  R.  Cas.  122. 
trusted  to  his  honor  and  not  to  his  sol-  It  has  been  held  that  a  direction  by 
vency,  believing  that  he  would  pay  as  the  seller  to  hold  the  proceeds  of  the 
he  had  always  done,  it  was  held  that  goods  subject  to  his  order,  did  not  ex- 
the  evidence  warranted  a  finding  that  press  an  intention  to  retake  possession 
the  sellers  knew  of  the  consignee's  in-  of  the  goods,  and  was  not  an  effectual 
solvency  at  the  time  of  shipping  the  stoppage.  Phelps  v.  Comber,  29  Ch. 
goods.  Fenkhausen  v.  Fellows,  20  Div.  813. 
Nev.  312.  It  is  not  necessary  that  the  seller 

By  Whom  Defense  of  Solvency  Unst  take  actual  possession  of  the  goods. 

DeMade.— The  objection  that  the  pur-  Atkins  v.  Colby,  20  N.  H.  156;  Mills 

chaser  was  not  insolvent  at  the  time  v.  Ball,  2  B.  &  P.  457 ;  and  the  filing 

of  the  stoppage  can  only  be  taken  by  by  the  sellers  of  a  claim,  in  an  attach- 

the  purchaser  and  not  by  the  carrier,  ment  case,  to  the  fund  in  court,  being 

except  that  he  may  show  as  a  matter  the  proceeds  of  goods  sold  under  the 

of  defense  that  the  debt  could    have  court's  order,  is  a  sufficient  exercise  of 

been  made  by  due  diligence.     Bloom-  the  right  of  stoppage.   O'Brien  r.  Nor- 

ingdale  v.  ^iemphis,  etc.,  R.  Co.,  6  Lea  ris,  16  Md.  130 ;  77  Am.  Dec.  284 ;  as  is 

(Tenn.)  616;  6  Am  &  Eng.  R.  Cas.  371.  also  entry  of  the  goods  by  the  seller  at 

1.  Chandler  v.  Fulton,  10  Tex.  2;  60  the  custom-house.  Walker  v.  Wood- 
Am.  Dec.  188;  Bell  v.  Moss,  5  Whart.  bridge,  ci^ed  in  Cook's  Bankrupt 
(Pa.)  189;  Newhallr.  Vargas,  13  Me.  Law  494. 

93;  29  Am.  Dec.  489;   Bierce  v.  Red        2.  Rucker  r.  Donovan,  13  Kan.  255; 

Bluff  Hotel  Co.,  31  Cal.  160;  Ascher  19  Am.  Rep.  84;  Mottram  v»  Heyer,  5 

v.  Grand  Trunk  R.  Co.,  36  U.C.Q:,B.  Den.  (N.  Y.)  629. 

•609;  Bohtlingk  v,  Inglis,  3  East  381 ;        8.  Jones  t».  Earl,  37  Cal.  630;  99  Am. 

Syeds  t'.  Hay,  4  T.   R.   260;    Snee  v,  Dec.  338;  Bloomingdale  v.  Memphis, 

Prescot,   I  Atk.  250;  Litt  r.  Cowley,  7  etc.,  R.  Co.,  6  Lea  (Tenn.)  616;  6  Am. 

Taunt.  169;  2  E.  C.  L.  168;  Whitehead  &  Eng.  R.  Cas.  371 ;  Reynolds  v,  Bos- 

7'.  Anderson,  9  M.  &  W.  518.     In  Rev-  ton,  etc.,  R.  Co.,  43  N.  H.  580. 
nolds  V.  Boston,  etc.,  R.  Co.,  43  N.  H.        4.  Clementson  r.  Grand  Trunk  R. 

580,  the  agent  of  the  seller  gave  a  ver-  Co.,  42  U.  C.  Q^  B.  263.     In  this  case 

bal  notice  to  the  carrier  to  hold   the  the  plaintiffs  telegraphed  the  defend- 

goods  until  he  could  hear  from  his  prin-  ants  at   Hamilton:   **Do   not  deliver 

cipal;  and  in  Seymour  7'.  Newton,  105  earthenware  from  our  English  house 

Mass.  272,  the  agent  of  the  seller  in-  to  W.  B.  Palmer  &  Co.     Hold  to  our 

formed    the  railroad  agent  that  the  order."     Palmer  &  Co.  had  then  about 

•buyer  had  allowed  a  draft  for  the  pur-  400  pieces  of  goods  in  defendants  ware* 
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such  time  and  under  such  circunnstances  that  he  may,  by  using^ 
reasonable  diligence,  send  the  necessary  orders  to  the  servant  to- 
prevent  the  delivery.* 

3.  Effect  of  Carrier's  Befdial  to  Bedeliver. — If  upon  demand  by 
the  seller  a  carrier  declines  to  redeliver  the  goods^  or  delivers 
them  to  the  buyer,  he  will  be  liable  to  the  seller  *  for  whom  vari- 
ous remedies  exist ;  thus,  trover  Hes,*^  as  does  also  trespass  on  the 
case,*  or  replevin.* 

V.  Lofls  OF  Eight — 1.  How  Bight  Ii  Loit. — The  right  of  stop. 

house  at  Hamilton,  and  the  plaintiffs'  Seizure  under  legal  process,  like  the 

names  were  not  on  any  of  the  papers  act  of  God,  will  excuse  the  common 

in  defendants'  possession,  nor  were  the  carrier  from  delivering  goods  intrusted 

packages  so  marked  that  they  could  to  his  care  for  shipment.    Mac  Veagb 

be  identified,  and  the  notice  was  held  v,  Atchison,  etc.,  R.  Co.,  3  N.  Mex. 

insufficient.  205 ;  18  Am.  &  Eng.  R.  Cas.  651 ;  Bal- 

1.  Mottram  v.  Heyer,  5  Den.  (N.Y.)  timore,  etc.,  R.  Co.  v.  Davis  (Pa.),  12 
629;  Newhall  v,  Vargas,  13  Me.  109;  Atl.  Rep.  335;  32  Am.  &  Eng.  R.  Cas. 
29  Am.  Dec.  489;  Kempt'.  Falk,  L.  563;  French  v.  Star  Union  Transport- 
R.,  7  App.   Cas.  585;  Mills  r.  Ball,  2  ation  Co.,  134  Mass.  288. 

B.  &P.  457;  Litt  v.  Cowley,  7  Taunt.  S.  Inslee  v.  Lane,  57  N.  H.  454; 
169 ;  Whitehead  v.  Anderson,  9  M.  Morison  v.  Gray,  2  Bing.  260 ;  9  E.  C. 
&  W.  518;  The  Tigress,  32  L.  J.  Adm.  L.  405;  Bohtlingk  r.  Inglis,  3  East 
97.  But  see  Bell  v.  Moss,  5  Whart.  381.  In  Litt  v.  Cowley,  7  Taunt. 
(Pa.)  206.  169;  2  E.  C.  L.  168;  2  Marsh.  457, 
Hence,  a  demand  of  the  property  Gibbs,  C.  J.,  delivering  the  opinion  of 
from  the  buyer  made  before  its  actual  the  court,  said  :  '*As  soon  as  the  notice 
delivery  to  him,  and  while  it  is  still  in  is  given,  the  property  returns  to  the 
the  custody  of  the  custom-house  offi-  vendor,  and  he  is  entitled  to  maintain 
cers,  is  not  sufficient.  Mottram  v,  Heyer,  trover,  not  only  against  the  carriers^ 
5  Den.  (N.  Y.)  629.  but  against  the  assignees  of  the  bank- 
In  Poole  V,  Houston,  etc.,  R.  Co.,  58  rupt,  or  any  other  person."  But  in 
Tex.  138;  9  Am.  &  Eng.  R.  Cas.  197,  Childs  v.  Northern  R.  Co.,  25  U.  C. 
notice  was  given  to  the  station  agent  C)^  B.  165,  it  was  held  that  trover  can- 
having  charge  of  the  freights  of  the  not  be  maintained  against  a  carrier 
railroad  at  the  place  of  ultimate  desti-  who  wrongfully  refuses  to  hold  goods 
nation  of  the  goods,  and  in  the  absence  after  notice  from  the  vendor,  Draper, 
of  evidence  showing  that  the  railroad  C.  J.,  saying:  **But  this  right  of  the 
had  a  general  freight  agent  at  the  point  vendor  to  withhold  the  goods  from  his 
in  question,  such  notice  was  held  suffi-  vendee,  who,  by  paying,  would  have  an 
cient,  and  that  the  railroad  company,  immediate  right  to  the  possession  as 
by  delivering  the  goods  to  the  con-  being  already  the  owner  by  sale  and 
signee  at  an  intermediate  point,  be-  delivery  to  the  carrier,  is  a  very  dif- 
came  liable.  But  this  was  by  a  divided  ferent  thing  from  the  right  of  property 
court.  and  of  possession  which  is  asserted  in 

2.  Bloomingdale  v.  Memphis,  etc.,  the  action  of  trover,  which,  in  my  hum- 
R.  Co.,  6  Lea  (Tenn.)  616;  6  Am.  &  ble  judgment,  will  not  lie  upon  the  facts 
Eng.  R.  Cas.  371 ;  Jones  v.  Earl,  37  in  evidence.  We  must  not  be  under- 
Cal.  632 ;  99  Am.  Dec.  338;  Aliens,  stood  as  giving  any  support  to  the 
Maine  Cent.  R.  Co.,  79  Me.  327 ;  30  notion  that  the  defendants  were  right 
Am.  &  Eng.  R.  Cas.  122;  How^att  v.  indeliveringthesegoods  to  the  vendee. 
Davis,  5  Munf.  (Va.)  34;  Ascher  v.  If  he,  when  tendering  the  freight,  had 
Grand  Trunk  R.  Co.,  36  U.  C.  d^  B.  demanded  the  goods  and  threatened  a 
609  ;  The  Tigress,  32  L.  J.  Adm.  97.  suit,  w^e  have  no  doubt  the  defendants 

The  bringing  suit  upon  the  debt,when  might  have  got  an  interpleader  issue." 

due,  and  recovery  of  judgment,does  not  4.  Calahan  v.  Babcock,  21  Ohio  St. 

estop  the  seller  from  suing  the  carrier  281;   8  Am.    Rep.  63;     Pottinger  t^ 

for  wrongful  delivery.     Bloomingdale  Hecksher,  2  Grant  Cas.  (Pa.)  309. 

V.  Memphis,  etc.,  R.  Co.,  6  Lea  (Tenn.)  5.  Benedict   v.    Schaettle,    12   Ohio- 

616;  6  Am.  &  Eng.  R.  Cas.  371.  St.  515. 
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page  in  transitu  is  lost  by  the  buyer  obtaining  delivery  of  the 
goods,^  or  by  his  indorsement  of  the  bill  of  lading  to  a  bona  fide 

purchaser  for  value  and  without  notice ;  *  but  if  the  indorsement 

1.  Supra,  this  title,  Under  What  Cir-  Purchaser  '^Without  Notice."— By  pur- 
cumstances  Right  May  he  Exercised.  chaser  "without  notice"  is  not  meant 

2.  See  Bill  of  Lading,  vol.  2,  p.  one  without  notice  that  the  goods  have 
244;  Becker  i\  Hallgarten,  86  N.Y.167 ;  not  been  paid  for,  because  a  man  may 
Dows  V.  Perrin,  16  N.  Y,  325  ;  Stevens  be  perfectly  honest  in  dealing  for  goods 
V,  Wheeler,  27  Barb.  (N.  Y.)  661;  Hag-  which  he  knows  have  not  been  paid 
gerty  v.  Palmer,  6  Johns.  Ch.  (N.  Y.)  for,  but  it  is  meant  one  without  notice 
437;  Brooke  Iron  Co.  r-.  O'Brien,  135  of  such  circumstances  as  render  the 
Mass.  442;  StubbsT^  Lund,  7  Mass.  457;  bill  of  lading  not  fairly  and  honestly 
^  Am.  Dec.  63;  Rowley  v.  Bigelow,  12  assignable.  Cuming  v.  Brown,  9  East 
Pick.  (Mass.)  307;  23  Am.  Dec.  607;  506;  Salomons  z\  Nissen,  2  T.  R.  681 ; 
Stanton  v.  Eager,  16  Pick.  (Mass.)  467 ;  Chandler  v,  Fulton,  10  Tex.  2 ;  60  Am. 
Schumacher  v,  Eby,  24  Pa.  St.  521 ;  Dec.  188. 

Loeb  7'.  Peters,  63  Ala.  24S;  35  Am.  Asiigimient  of  Bill  of  Lading. — But 
Rep.  17;  Winslow  v.  Norton,  29  Me.  the  mere  fact  that  the  purchaser  of 
421 ;  I  Am.  Dec.  601 ;  Lee  v,  Kimball,  goods  has  resold  them,  and  that  the 
45  Me.  172  ;  Newhall  v.  Central  Pac.  bill  of  lading  has  been  made  out  in  the 
R.  Co.,  51  Cal.  345 ;  21  Am.  Rep.  713;  name  of  the  sub-purchaser,  but  not  de- 
Chandler  V.  Fulton,  10  Tex.  2;  60  Am.  livered  to  him,  does  not  put  an  end  to 
Dec.  188;  Missouri  Pac.  R.  Co.  v.  Hied-  the  transit  or  destroy  the  right  of  the- 
enheimer,  82  Tex.  195;  Walter  v.  Ross,  original  seller  to  stop  the  goods.     Ex 

2  Wash.  (U.  S.)  283 ;  Conard  v,  Atlan-  parte  Golding  Davis  &  Co.,  13  Ch.  Div. 
tic  Ins.  Co.,  I  Pet.  (U.  S.)  445;  Lickbar-  628.  Here  the  goods  had  been  loaded 
row  V.  Mason,  2  T.  R.  63 ;  i  Smith's  on  the  vessel  and  a  bill  of  lading  taken 
Lead  Cas.  388;  Kemp  r.  Canavan,  15  in  the  name  of  the  sub-purchaser  as 
Ir.  C.  L.  216;  Walley  v,  Montgomery,  consignor,   but    before    it    had    been 

3  East  585 ;  Boyd  v,  Mosely,  2  Swan  mailed  to  him  or  the  vessel  had  left 
661 ;  Cuming  v.  Brown,  9  East  506;  her  dock  the  ordinal  buyer  stopped 
Haille  v.  Smith,  i  B.  &  P.  570;  Leask  payment,  and  upon  the  original  seller 
7'.  Scott,  2  Qi  B.  Div.  376;  Evans  r.  giving  notice  he  was  allowed  to  stop 
Marlett,  i  Ld.  Raym.  271 ;  Newsom  v,  the  goods.  And  see  Spalding  v.  Rud- 
Thornton,  6  East  22;  Clementson  v.  ing,  6  Beav.  376;  Ex  parte  Falk,  14  Ch. 
Grand  Trunk   R.  Co.,  42  U.  C.  Q^  B.  Div.  446. 

273.  And  see  Blossom  z*.  Champion,  28  *     Under  the  Code  of  Georgia  noth- 

Barb.  (N.Y.)  217;  37  Barb.  (N.Y.)  554.  ing  defeats  the  right  of  stoppage  but 

This  is  upon  the  principle  that  when-  actual  possession  of  the  goods  by  the 

ever  one  of  two  innocent  persons  must  buyer,  or  a  bona  fide  assignment  of  the 

suffer  by  the  act  of  a  third,  he  who  has  bill  of  lading;  and  where  the  freight 

enabled  the  third  person  to  do  or  oc-  and  wharfage  bills  had  been  paid  and 

casion  the  injury  must  suffer  the  loss,  receipted,  and  delivered,  together  with- 

Dows  V.  Greene,  32  Barb.  (N.  Y.)  490;  an  order  on  the  carrier  for  the  eoods, 

affirmed  in  24  N.  Y.  638.  to  a  bona  fide  purchaser  for  value  to 

There  must  be  a  purchaser  for  value,  whom  the  bill  of  lading  was  exhibited 

without  fraud,  to  defeat  the  right,  for  but  not  assigned,  it  was  held  that  the 

it  will  not  be  lost  by  an  apparent  sale,  right  of  stoppage  was  not  defeated,  al- 

fraudulently  made,  without  considera-  thoneh  the  goods  were  upon  the  wharf 

tion,  for  the  purpose  of  defeating  the  and  had  been   partially   delivered  in 

right.     Rosenthal  r.  Dessau,  11     Hun  pursuance  of  the  order,  and  the  portion 

(N.Y.)  49;  and  where  the  sub-pur-  remaining  undelivered  was  allowed  to 

chaser  accepts  the  transfer  of  the  bill  be  stopped.     Ocean  S.  S.  Co.  7'.  Ehr- 

of  lading,  knowing  his  transferrer  to  be  lich  (Ga.  1892),  14  S.  E.  Rep.  707.  And 

insolvent,  it  is  strong  evidence  tending  see  Bergeman  v.  Indianapolis,  etc.,  R. 

to  show  that  he  did  not  purchase  in  Co.,  104  Mo.  77. 

good  faith,  and  is  admissible  for  that  Transfer  of  Unlndorted  Bill  of  Lading, 

purpose  in  a  contest  with  the  original  — In  Sheppard  r.  Newhall    (Cir.  Ct. 

vendor.  Loeb  v,  Peters,  63  Ala.  243;  35  App.  1893),  54  Fed.  Rep.  306,  an  ocean 

Am.  Rep.  17;  Rosenthal  v,  Dessau,  11  bill  of  lading  was  drawn  to  "£.  H.  or 

Hun  (N.  Y.)  49.  assigns.*'    The  drawee  was  a  railroad 
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agent  at  New  York,  who  attended  to  to  deliver  the  flour  to  him  or  his  as- 
the  transshipment  of  goods,  and  he  signs;  but  upon  its  arrival  it  was  de- 
shipped  them  to  San  Francisco,  and  livered  to  W/s  assignee,  and  the  ship- 
transmitted  the  bill  of  lading  to  the  per  thereupon  sued  the  carrier  for  its 
buyer  without  indorsement,  who  in-  conversion.  It  was  urged  for  the 
dorsed  the  bills  and  delivered  them  as  plaintiff  that  the  bill  of  lading,  running 
security  for  advances.  Before  the  ar-  to  the  order  of  the  shipper,  and  deliv- 
rival  of  the  goods  the  buyer  became  ered  to  W.,  without  indorsement,  car- 
insolvent,  and  the  shipper  gave  notice  ried  on  its  face  notice  that  he  held  it 
of  stoppage  Iff /raff^i/n,  and  it  was  held,  subject  to  equities  between  prior  par - 
reversing-  Sheppard  v.  Newhall  ( U.  S.  ties ;  but  the  court  said  that  it  was  of  no 
Cir.  Ct.),  47  Fed.  Rep.  468,  and  dis'  importance  that  it  was  delivered  unin- 
tiuguishing  St.  Paul  Roller  Mill  Co.  v.  dorsed ;  that  it  was  the  intention  of  the 
Great  Western  Despatch  Co.,  27  Fed.  shipper  that  its  agent  (the  Tremont 
Rep.  434,  that  the  shipper's  right  to  Bank)  should  deliver  the  bill  of  lading: 
retake  possession  of  the  goods  was  un-  on  acceptance  of  the  draft.     It  would 

■  affected   by  the   buyer's  indorsement  have  been  manifestly  unjust  to  have 

and  transfer  of  the  bill  of  lading,  as,  permitted  the  shipper  to  take  advan- 

"  E.  H.,"  having  failed  to  indorse  them,  tage  of  his  own  failure  to  indorse  the 

no  title  to  the  goods  passed.     In  St.  bill  of  lading  which  he  delivered,  with 

Paul  Roller  Mill  Co.  v.  Great  Western  the  intention  of  carrying  the  right  to 

Despatch  Co.,  27  Fed.  Rep.  434,  it  was  the  property  covered  by  it.     But  that 

held  that  a  bill  of  lading,  running  to  is  by  no  means  the  present  case.   Here 

the  order  of  the  shipper,  being  deliv-  the  bill  of  lading  was  not  drawn  to  the 

•  ered  unindorsed  to  the  buyer  by  the  order  of  the  shipper,  the  plaintiff  in 

shipper's  agent,  with  intent  to  pass  the  error,  but,  in  effect,  to  the  order  of  E. 

title,  transfers  the  title  to  the  property  H.,  by  whom  it  was  delivered  without 

as  absolutely  as  a  bill  of  sale,  and  Ross,  indorsement,  and  the  omission  of  which 

Dist.  J.,  in  delivering  the  opinion   of  the  plaintiff  seeks  to  avail  itself,  in 

the  court  in  Sheppard  v.  Newhall,  54  protection  of  his  lien  for  the  unpaid 

Fed.  Rep.  306,  said  :  "There  are  many  purchase  price  of  the  goods,  is  not  his 

■cases  which  hold  that  the  delivery  of  own  omission,  but  that  of  H." 
a  negotiable  or  qu^si   negotiable  in-        Transfer  of  Duplicate  Bill  of  Lading. — 

-strument,  like  a  bill  of  lading  drawn  It  has  been  held  that  the  transfer  of  a 

to  order,  will   vest  title  w^ithout  in-  duplicate  bill  of  lading  for  value  does 

dorsement,  as  against  the  person  who  not  necessarily  carry  with  it  the  title 

made  delivery  without  such  indorse-  to  the  goods.    Thus,  D.  sold  goods  to 

ment ;  for  he'  is  justly  held  estopped^  T.  and  sent  him  a   duplicate  bill  of 

from  setting  up  his  own  mistake,  omis-*  lading,  the  original  being  attached  to 

sion  or  fraud  to  defeat  the  effect  of  his  a  sixty-davs'  draft  drawn  on  him  and 

•own   action.      The  case  of    St.  Paul  sent  through  a  bank  for  acceptance. 

Roller  Mill  Co.  r.  Great  Western  Des-  On  receipt  of  the  duplicate  T.  indorsed 

patch  Co.,  27  Fed.  Rep.  434,  referred  it  to  C,  to  whom  he  sold  the  goods  and 

to  in  the  opinion  of  the  court  below,  received  payment,  and  when  the  orig- 

was  a  case  of  that  character.    There  inal  bill  of  lading  and  draft  w^ere  pre- 

the  bill   of   lading  was  drawn  to  the  sented,   refused   to  accept    the   draft, 

order  of  the  shipper,  which  drew  its  which  was  returned  to  D.    T.  failed, 

draft  at  15  days'  sight,  against  the  flour  and  D.  ordered  the  goods  stopped,  and 

mentioned  in  the  bill  of  lading,  upon  it  was  held  that  C.  had  notice  before 

one  W.,  of  Boston,  and  forwarded  the  he  paid  for  the  goods,  which  should 

draft,  with  the  bill  of  lading  attached,  have  put  him  upon  inquiry  as  to  what 

unindorsed,  to  the  Tremont  National  disposition  had  been  made  of  the  orig- 

Bank  of   Boston,  for   acceptance   and  inal   bill  of  lading,  and  therefore  did 

collection.     Upon  W.'s  acceptance  of  not  acquire  a  legal  title  that  would  de- 

the  draft,  the  bank  delivered  to   him  feat  the  right  of  the  consignor  to  stop 

the  bill  of  lading,  without  indorsement,  them.     Castanola  ?'.  Missouri  Pac.  R. 

and  he  afterwards  indorsed  and  trans-  Co.,  24  Fed.  Rep.  267;  21  Am.  &  Eng. 

ferred  it  to  the  National  Bank  of  Re-  R.  Cas.  75.     But  this  case  was  disap- 

demption   for  an  antecedent  debt  due  proved    in   Mo.   Pac.  R.  Co.  r.  Hei- 

from  him  to  that  bank.     Afterwards,  denheimer,  82  Tex.  195,  in  which  case 

and  before  the  flour  arrived  in  Boston,  the    seller  had    retained   the    bill  of 

the  shipper,  being  informed  of  the  in-  lading    marked   "original"    and    for- 

solvency  of  W.,  notified  the  carrier  not  warded  the  "  duplicate  **  to  the  buyer, 
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is  merely  as  a  pledge  or  security  for  advances,  the  seller's  right  is 
only  destroyed  to  the  extent  of  the  amount  advanced.^     The 

who  transferred  it  for  value,  and  the  signor  or  seller  return  to  him,  and  he 
right  of  stoppage  was  held  to  be  lost,  is  remitted  to  all  his  remedies  under 
the  *'  duplicate  "  bill  of  lading  being  the  original  contract.  Short  v.  Simp- 
considered  as,  in  effect,  an  original.  son,  L.  R.,  i  C.  P.  248 ;  35  L.  J.  C.  P.  147. 

1.  Indorsement  of  Bill  of  Lading  by  Consideration — ^Antecedent  Indebted- 
Way  of  Pledge  to  Secure  Adyancements.  ness. — There  is  some  difference  of  opin- 
— The  right  of  stoppage  is  not  dis-  ion  as  to  whether  a  prior  indebtedness 
charged  absolutely  by  an  indorsement  is  such  a  consideration  for  the  transfer 
of  the  bill  of  lading  by  way  of  security  of  a  bill  of  lading  as  will  protect  the 
or  pledge,  but  it  remains,  in  equity  at  pledgee  against  the  claim  of  the  con- 
all  events,  as  it  was  before,  subject  to  signor,  but  the  United  States  courts, 
a  charge  in  favor  of  the  indorsee,  and  the  courts  of  £»^/tfffef,  Canaefa  and 
which  must  be  paid  off,  and  which  be-  some  of  the  states,  hold  such  a  consid- 
ing  paid  off  the  person  entitled  to  and  eration  valuable;  ^t.  Paul  Roller  Mill 
exercising  the  right  stands  in  exactly  Co.  t».  Great  Western  Despatch  Co^ 
the  same  position  as  to  everybody  else  27  Fed.  Rep.  434 ;  Leask  v.  Scott,  2  Qj, 
as  if  there  had  been  no  security,  and  B.  Div.  376;  Clementson  v.  Grand 
no  pledge,  and  no  indorsement.  Kemp  Trunk  Ry.  Co.,  42  U.  C.  Q^.  B.  273; 
V.  Falk,  L.  R.,  7  App.  Cas.  576;  In  re  Davis  t;.  Kussell,  52  Cal.  611 ;  Peters  v, 
Westzinthus,  5  B.  &  Ad.  817;  27  E.  C.  Elliott,  78  111.  321;  while  other  state* 
L.  201 ;  Spalding  v.  Ruding,  6  Beav.  hold  that  without  a  new  consideration 
370;  12  L.  }.,  N.  S.  Ch.  503;  Burdick  it  does  not  constitute  the  assignee  a 
V.  Sewell,  10  App.  Cas.  74;  13  Q^  B.  purchaser  for  value,  and  would  permit 
Div.  159;  10  Qj^  B.  Div.  363;  Coven-  the  seller  to  stop  the  goods.  Loeb  v. 
try  V.  Gladstone,  L.  R.,  6  Eq.  44;  Ex  Peters,  63  Ala.  243;  Barnard  v.  Camp- 
parte  Golding  Davis,  L.  R.,  13  Ch.  bell,  58  N.  Y.  73. 
Div.  62S;  Chandler  x\  Fulton,  10  Tex.  And  see  Lesassier  v.  The  South- 
2;  6  Am.  Dec.  188;  Mo.  Pac.  R.  Co.  v,  western,  2  Woods  (U.  S.)  35,  where 
Heidenheimer,  82  Tex.  195.  This  right  Bradley,  C.  J.,  says:  *' The  transfer 
of  the  unpaid  seller  covers  the  whole  of  a  bill  of  lading  as  a  mere  collat* 
surplus  in  the  pledgee^s  hands,  and  eral  to  previous  obligations  without 
cannot  be  defeated  beyond  the  ad-  anything  advanced,  given  up  or  lost» 
vance  by  reason  of  there  being  other  on  the  part  of  the  transferee,  does  not 
unpaid  debts  due  the  pledgee;  Spald-  constitute  such  an  assignment  as  will 
ing  T'.  Ruding,  6  Beav.  376;  and  in  such  preclude  the  vendor  of  the  goods  from 
cases  the  seller  has  also  the  further  exercising  the  right  of  stoppage  in 
equitable  right  against  the  pledgee  of  transitu"  In  Lee  xk  Kimball,  45 
insisting  upon  the  marshaling  of  assets.  Me.  172,  it  was  held  that  where  the 
Thus,  in  the  case  of  In  re  Westzin-  consignee  sells  the  goods  before  their 
thus,  5  B.  &  Ad.  817;  27  E.  C.  L.  201,  arrival  and  assigns  the  bill  of  lading 
the  pledgee  had  previously  advanced  to  the  buyer,  the  right  of  the  consign- 
money  on  other  goods  (the  property  or  to  stop  the  goods  in  transitu  i» 
of  the  buyer)  deposited  with  him,  the  thereby  divested,  notwithstanding  the 
value  of  which  was  sufficient  to  satisfy  consideration  of  the  sale  was  the  pay- 
all  his  claims,  including  the  last  ad-  ment  of  an  antecedent  debt,  but  the 
vance  for  the  security  ofwhich  the  bill  court  seemed  to  be  of  the  opinion  that 
of  lading  had  been  assigned,  and  it  was  had  the  bill  of  lading  been  assigned  as- 
held  that  the  seller  had  a  clear  equity  a  collateral  security  for  an  antecedent 
to  oblige  the  pledgee  to  have  recourse  debt,  the  consignor's  right  of  stoppage 
against  the  buyer's  own  goods  depos-  would  not  have  been  divested, 
ited  with  him  to  pay  his  debt  in  ease  The  reason  given  by  the  states  which 
of  the  surety,  and  was  entitled  to  have  follow  the  rule  as  laid  down  in  Ala- 
the  proceeds  of  his  goods  turned  over  bama  appears  to  be  that  since  nothing 
to  him.  And  see  Spalding  v,  Ruding,  is  surrendered  by  the  transferee  upon 
6  Beav.  376;  Kemp  v,  Falk,  7  App.  the  receipt  of  the  bill  of  lading  merely 
^^s-  575*  ^3  collateral  security  for  an  antecedent 

If  the  bill  of  lading  is  transferred  indebtedness,  he  is  not  deprived  of  any- 
back  on  the  repayment  of  the  ad-  right  or  advantage  enjoyed  at  the  time 
▼ances,  the  rights  of  the  original  con-  of  the  transfer.    He  subjects  himself 
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seller,  however,  may  secure  himself  against  the  transfer  of  the 
bill  of  lading  by  retaining  the  title  to  the  goods  in  himself  until 
they  are  paid  for.^ 

2.  When  Eight  Is  Not  Lost. — An  assignment  by  the  buyer  for  the 

benefit  of  his  creditors  does  not  defeat  the  right  of  stoppage  in 
transitu;''^  nor  can  a  creditor  of  the  buyer  defeat  the  right  by 
attaching  the  goods  before  delivery  ;*  nor  does  the  seller  lose  his 

right  by  niere  delay  to  exercise  it,  provided  the  possession  be  re- 

to  no  additional  inconvenience,  and  v.  Sylvester,  79  Me.  213;  Bell  r.  Mo«s, 
takes  upon  himself  no  additional  bur-  5  Whart.  (Pa.)  205  ;  Arnold  r.  Delano, 
dens,  and,  therefore,  there  is  no  reason  4  Cush.  (Mass.)  33. 
why  the  goods  of  the  consignor  should  But  see  Millard  v.  Webster,  54  Conn, 
be  taken  to  pay  the  debts  of  another.  415.  Here  the  buyer,  finding  that  he 
The  fallacy  of  this  reasoning  is  ex-  was  insolvent,  ordered  a  carrier  to  re- 
posed in  the  opinion  of  Judge  Redfield  turn  the  goods,  which  were  then  in  his 
in  Atkinson  v.  Brooks,  26  Vermont  warehouse  awaiting  delivery,  to  the 
569,  in  the  course  of  which  he  says :  seller;  but  while  they  were  being  load- 
"  He  certainly  does  forego  the  pursuit  ed  into  a  carforthat  purpose,  they  were 
of  his  own  debt,  and  thus  certainly  taken  possession  of  by  the  sheriff  under 
puts  himself,  for  the  time,  in  a  differ-  insolvency  proceedings,  as  the  property 
ent,  and  in  law,  a  worse  situation,  of  the  buyer.  The  seller  wrote  to  the 
And  this  must  be  regarded  as  prima  carrier,  ordering  the  goods  returned, 
facie  a  foregoing  of  some  advantage  but  the  letter  was  never  received.  It 
by  the  indorsee,  and  also  an  accommo-  was  held  that  there  was  no  effectual 
dation  to  the  indorser,  who  may  fairly  exercise  of  the  right  of  stoppage,  and 
be  presumed  to  prefer  this  mode  of  that  the  notice  to  the  carrier,  to  be  ef- 
meeting  his  debt.  The  transaction,  fectual,  must  have  been  given  before 
therefore,  possesses  both  the  cardinal  the  sheriff  took  possession  after  the 
ingredients  which  constitute  the  text-  assignment. 

book  definition  of  a  valuable  consider-  3.  Naylor  v.  Dennie,  8  Pick.  (Mass.) 

ation — it  is  a  detriment  to  the  prom-  198;    19  Am.  Dec.  319;    Seymour  v, 

isee,  and  an  advantage  to  the  prom-  Newton,   105  Mass.    272;    Durgy  Ce- 

isor — and  it  is  no  satisfactory  answer  ment,  etc.,  Co.  r.  O'Brien,  123  Mass.  12; 

to  the  case  to  say  the  party  who  takes  Cabeen  v.  Campbell,  30  Pa.  St.  258; 

such  bill  or  note,  which  proves  unpro-  Eastern  Lumber  Co.  v.  Gill.  9  Pa.  Co. 

ductive,  is   in  the  same  condition   he  Ct.  Rep.  630;  Hays  v.  Mouille,  14  Pa. 

was  before.    This  is  by  no  means  cer-  St.  48;  Newhall  v.  Vargas,  15  Me.  314; 

tain.     He  has,  for  the  time,  foregone  33  Am.  Dec.  617;  Sherman  v,  Rugee, 

the  collection  of  his  debt,  and  in  such  55   Wis.  346;   Estey  v.  Truxel,  25  Mo. 

matters    time   is  the    essence    of  the  App.  238;    Kitchen   v.  Spear,  30  Vt. 

transaction.    And  the  debtor  thereby  545;  Clark  f.  Lynch,  4  Daly  (N.  Y.) 

gains  time — it  may  be  more  or  less —  83;  Buckley  z;.  Furniss,  15  Wend.  (N. 

but  of  necessity,  some  time  is  thereby  Y.)  137;  17  Wend. (N.  Y.)  504;  Covell 

gained;  and  in   such  matters  this   is  v.  Hitchcock,  23  Wend.  (N.  Y.)  611; 

always  accounted  an  advantage,  and  is  Symns    v,    Schotten,    35    Kan.    310; 

often  of  the  most  vital  consequence  to  Rucker  v.  Donovan,  13  Kan.  251;  iq 

the  debtor."  Am.  Rep.  84 ;   Schuster  v,  Carson,  28 

1.  Pattison  I'.  Culton,  33  Ind.  240;  5  Neb.  612;  Chicago,  etc.,  R.  Co.  v. 
Am.  Rep.  199;  Seymour  t\  Newton,  Painter,  15  Neb.  394;  Calahan  v,  Bab- 
105  Mass.  272.  cock,   21    Ohio   St.   281 ;    Benedict  v» 

2.  An  assignee  for  the  benefit  of  Schaettle,  12  Ohio  St.  515;  Aguirre  v. 
creditors  stands  in  the  same  position  Par  melee,  22  Conn.  473;  Woodruff  v, 
as  his  assignor,  and,  therefore,  is  not  Noyes,  15  Conn.  335;  Wood  v.  Yeat- 
entitled  to  protection  as  a  bona  fide  man,  15  B.  Mon.  (Ky.)  270;  Hause  v, 
purchaser.  Harris  r.  Hart,  6  Duer  Judson,  4  Dana  (Ky.)  13 ;  29  Am.  Dec. 
(N.  Y.)  606;  Buckley  v.  Furniss,  17  377;  O'Neil  x\  Garrett,  6  Iowa  480; 
Wend.  (N.  Y.)  50A;  Stanton  v.  Eager,  Cox  v.  Burns,  i  Iowa  64;  Greve  v. 
16  Pick.  (Mass.)  467;  Chandler  v.  Ful-  Dunham,  60  Iowa  108;  Mason  v.  Wil- 
ton, 10  Tex.  2;  60  Am.  Dec.  1S8;  Tufts  son,  43  Ark.  172;  Mississippi  Mills  v, 
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sumed  before  the  transit  is  at  an  end.'     Though  the  right  may 

Bank,   9  Lea  (Tenn.)  314;  Blackman  applied    to   the    payment  of    a    debt 

v.  Pierce,  23  Cal.  509;  Atkins  f.  Colby,  due  from  A    to  B,  an   attachment  in 

20  N.  H.  154;  Inslee  x\  Lane,  57  N.  H.  /fa«5/7«.  as  the  property  of  A,  was  good 

454;  Morris  f.  Shryock,  50  Miss.  590;  against  B. 

Dickman  v.  Williams,  50  Miss.  500;  Duty  of  Carrier  in  Case  of  Attach- 
More  V.  Lott,  13  Nev.  376;  Chandler  ment. — It  is  not  the  duty  of  a  common 
V.  Fulton,  10  Tex.  2 ;  60  Am.  Dec.  1S8;  carrier  to  remove  goods  committed  to 
O'Brien  v,  Norris,  16  Md.  122;  77  Am.  him,  in  order  to  prevent  their  being 
Dec.  284;  Blum  f.  Marks,  21  La.  Ann.  subjected  to  an  attachment  levy.  If 
268;  99  Am.  Dec.  725;  Smith  r.  Goss,  property  in  the  hands  of  a  common 
I  Camp.  382 ;  McLean  v.  Breithaupt,  carrier  is  seized  under  legal  process, 
12  Ont.  App.  383.  and  the  owner  has  timely  knowledge 

And  as  delivery  cannot  be  made  thereof,  the  carrier  has  a  right  to  pre- 
without  the  assent  of  the  consignee,  it  sume  that  such  owner  will  take  the 
follows  that  where  he  absconds  or  re-  proper  steps  in  the  premises  without 
fuses  to  receive  the  goods,  his  creditor  formal  notice  from  him.  In  such  a 
cannot  constitute  himself  his  agent  to  case  the  negligence  and  /ac/tes  of  the 
accept  the  same,  pay  the  freight  owner,  if  it  does  not  occasion  the  loss, 
charges,  and  then  levy  an  attachment  so  far  contributes  towards  it  that  he 
on  them.  Greve  v.  Dunham,  60  Iowa  must  bear  the  burden  of  it,  and  he  can- 
108.  And  see  Heinz  T'.  Railroad  Trans-  not  be  heard  to  attribute  the  fault  to 
fer  Co.,  82  Mo.  233.  But  compare  another.  Mac Veagh  v,  Atchison,  etc., 
Baltimore,  etc.,  R.  Co.  v.  Davis  (Pa.),  R.  Co.,  3  N.  Mex.  205 ;  18  Am.  &  Eng. 
32  Am.  &  Eng.  R.  Cas. '563.  If  the  at-  R.  Cas.  651;  Baltimore,  etc.,  R.  Co.  v. 
taching  creditor  has  paid  the  freight,  Davis  (Pa.),  12  Atl.  Rep.  335;  32  Am. 
the  seller  must  repay  the  same  before  &  Eng.  R.  Cas.  563.  Nor  is  it  the  car- 
he  will  be  entitled  to  retake  the  goods,  rier's  duty,  upon  receiving  notice  to 
Rucker  r.  Donovan,  13  Kan.  251 ;  19  stop  the  goods,  to  give  such  notice  to 
Am.  Rep.  84 ;  Greve  v.  Dunham,  60  the  attaching  officer  and  request  him 
Iowa  108.  See  also  Langstaff  v.  Stix,  not  to  deliver  to  the  buyer,  and  he  is 
64  Miss.  171 ;  28  Am.  &  Eng.  R.  Cas.  85.  not,  therefore,  liable  to  the  seller  for 

It  is  immaterial  to  the  enforcement  neglect  to  give  such  notice.     French 

of    the    right  of    stoppage    that    the  v.  Star  Union  Transportation  Co.,  134 

fi^oods   sought  to  be  stopped  shall  be  Mass.  288. 

found,  and  the  seller  may  exercise  the  Attachment  by  Seller. — If  the  seller 
right  though  the  goods  have  been  at-  levies  an  attachment  on  the  goods 
tached  by  a  creditor  of  the  buyer  and  while  they  are  in  transit  he  waives  his 
taken  passession  of  by  a  third  person,  right  of  stoppage.  Woodruff  t;.  Noyes, 
who  claimed  to  have  purchased  them,  15  Conn.  335.  But  where  the  attach- 
on  his  giving  a  bond  to  produce  them  ment  was  made  under  an  erroneous 
if  the  issue  is  decided  against  him.  impression  that  the  right  of  stop- 
Dreyfus  V.  Mayer,  69  Miss.  282.  page  was  gone,  it  seems  there  would  be 

A  sale  of  goods  attached  by  order  of  no   waiver  of  the   right,  especially  if 

court  will  not  defeat  the  right.     The  the  attachment  is  withdrawn   as   soon 

effect  of  such  sale  is  merely  to  convert  as  the  error  is  discovered  and  the  right 

the  goods  into  money,  which  remains  of  stoppage  is   exercised    before    the 

in  the  hands  of  the  sheriff  pending  the  goods  arrive  at  their  destination.    Fox 

determination  of  the  attachment,  and  v.  Willis,  60  Tex.  373. 

subject  to  any  claims  that  might  have  Parties  to  a  Suit  Against  Attaching 

been  asserted  against  the  goods  them-  Creditor. — A   buyer  has  no  interest  in 

selves.    O'Brien  v.  Norris,  16  Md.  122  ;  a  suit  brought  by  the  seller  against  an 

77  Am.  Dec.  284.  attaching  creditor  for  the  recovery  of 

It  is  immaterial  that  the  attachment  the  property  under  the  seller's  right  of 
was  levied  by  the  carrier  for  arrear-  stoppage  in  transitu^  and  is  not,  there- 
ages  of  freight  di^e  by  the  consignee,  fore,  a  necessary  party.  Harris  v. 
Farrell  v.  Richmond,  etc.,  R.  Co.,  102  Tenney  (Tex.  1892),  20  S.  W.  Rep.  83. 
N.  Car.  390 ;  37  Am.  &  Eng.  R.  Cas.  704.  1.  Buckley  v.  Furniss,  15  Wend.  ( N. 

It  was  held  in  Sproule  v,  McNulty,  Y.)  137.   Bronson,  J.,  in  delivering  the 

7    Mo.  62,  that    where  A  consigned  opinion  of  the  court  in  this  case,  said : 

^oods  to  B  to  be  sold  and  the  proceeds  **  It  was  urged,  on  the  argument,  that 
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be  lost  by  waiver,  such  is  not  the  result  where  the  attorney  of 
the  seller,  under  the  impression  that  the  transit  was  ended,  began 
suit  for  the  price  of  the  goods,  but  on  finding  that  delivery  had 
not  been  made,  promptly  asserted  the  right  and  did  not  press 
the  suit.* 

VL  EVFECT — 1.  On  Bights  of  Parties. — The  stoppage  of  goods 
in  transitu  does  not  rescind  the  sale,  but  only  places  the  parties 
in  the  same  position,  as  nearly  as  may  be,  in  which  they  would 
have  been  had  the  seller  not  parted  with  the  possession.* 

nearly  forty  days  had  elapsed  between  86;  James  v.  Griffin,  2  M.  &  W.  632; 
the  sale  and  the  stoppage  of  the  goods.  Edwards  r.  Brewer,  2  M.  &  W.  379; 
But  I  am  not  aware  that  it  has  ever  Bloxam  v.  Sanders,  4  B.  &  C.  948 ;  la 
been  held  that  the  mere  lapse  of  time  E.  C.  L.  477  ;  Sweet  v,  Pym,  i  East  4; 
was  a  circumstance  of  any  importance  Stephens  v.  Wilkinson,  2  B.  &  Ad.  323; 
in  determining  the  right  of  the  vendor  22  E.  C.  L.  86;  Ex  parte  Gwynne,  12 
to  resume  possession  of  the  goods,  Ves.  379;  Wait  r.  Scott,  6  Grant  (Ont.> 
provided  the  right  be  exercised  before  .1  ^4 ;  Wentworth  v,  Outhwaite,  10  M.  <& 
the  transiius  is  at  an  end.  As  between  W.  436;  Martindaler.Smith,i  Q:,B.  389. 
the  vendor  and  vendee,  no  reason  is  The  seller  takes  possession  of  the 
perceived  why  this  consideration  goods,  not  as  his  own,  but  as  the  pur- 
should  be  permitted  to  affect  the  ques-  chaser's,  on  which  he  has  a  lien  for  his 
fion.  Mere  delay  on  the  part  of  the  unpaid  purchase  money;  and  hence 
seller  would  neither  deprive  him  of  the  buyer  cannot  recover  a  partial 
his  right  nor  confer  a  superior  equity  payment  made  on  the  goods,  and  if  he 
upon  the  purchaser."  refuses  to  pay  the  balance,  the  seller 

1.  Calahan  v.  Babcock.  21  Ohio  St.  may,  after  reasonable  notice,  sell  them, 
294.  Though  the  right  of  stoppage  and  after  applying  the  proceeds  to  the 
in  transitu  on  the  part  of  the  consign-  payment  of  his  bill,  recover  any  bal- 
or  is  adverse  to  that  of  the  consignee,  ance  remaining  still  unpaid  ;  New- 
and  cannot  be  exercised  under  a  title  hall  v.  Vargas,  15  Me.  314;  33  Am. 
derived  from  him  (Lane  v,  Jackson,  5  Dec.  617;  Jordon  v.  James,  5  Ohio  99; 
Mass.  162), yet  the  consignor's  right  of  Kymer  r.  Suwercropp,  i  Camp.  109; 
stoppage  is  not  defeated  by  his  obtain-  Lickbarrow  v.  Mason,  6  East  27; 
ing  from  the  consignee  a  writing,  in  Langford  r.  Tyler,  6  Mod.  162;  or,  if 
which  the  consignee  declares  that  he  they  bring  more  than  the  purchase 
revokes  the  order  for  the  consignment  price,  the  balance  belongs  to  the  buyer, 
and  declines  to  receive  the  goods,  and  People  v,  Haynes,  14  Wend.  (N.  Y.) 
requests  the  master  of  the  ship,  or  any  565  ;  28  Am.  Dec.  530. 

other  person  having  the  goods  in  his  In  Patten's  Appeal,  45  Pa.   St.  151, 

custody,  to  deliver  them  to  the  con-  the  purchaser  of  a  quantity  of  sugar» 

signor.      Naylor  r.   Dennie,  8   Pick,  having  made  an  assignment,  the  sellers- 

(Mass.)  198;  19  Am.  Dec.  319.  stopped  it  in  transitu  to  secure  pay- 

2.  Rowlej'  V,  Bigelow,  12  Pick,  ment  of  certain  notes  g^ven  for  the 
(Mass.)  313;  23  Am.  Dec. 607;  Stanton  purchase  price,  and  when  the  notes 
V.  Eager,  16  Pick.  (Mass.)  475;  Rogers  fell  due  and  were  not  paid,  sold  the 
V.  Thomas,  20  Conn.  58 ;  Rucker  v,  sugar  and  applied  the  proceeds  to  their 
Donovan,  13  Kan.  251;  Chandler  t\  payment.  The  vendors  of  the  sugar 
Fulton,  10  Tex.  2;  60  Am.  Dec.  188;  claimed  that,  in  the  settlement  of  the 
Penn.  R.  Co.  v,  American  Oil  Works,  estate,  a  dividend  should  be  allowed 
126  Pa.  St.  485;  Newhall  v,  Vargas,  them  on  the  full  amount  of  the  notes, 
15  Me.  314;  33  Am.  Dec.  617 ;  Cross  v,  amounting  to  $23,239.65  less  $20,845.53, 
O'Donnell,  44  N.  Y.  665;  Babcock  r.  net,  received  from  the  sale  of  the 
Bunnell,  80  N.Y.  251;  Jordan  t;.  James,  sugar;  but  on  the  other  hand,  it  was 
5  Ohio  98 ;  Phelps  v.  Comber,  29  Ch.  argued  that  the  retention  of  the  sugar 
Div.  821,  per  Cotton,  L.  J. ;  Hodgson  and  stoppage  in  transitu  was  a  rescis- 
V.  Loy,  7  T.  R.  445 ;  Lickbarrow  v.  sion  of  the  contract,  and  that  hav- 
Mason,  6  East  27 ;  Clay  v.  Harrison,  ing  sold  some  of  the  notes  the  sellers 
10  B.  &  C.  99;  21  E.  C.  L.  31 ;  Dixon  were  not  entitled  to  a  dividend  until 
V,  Yates,  5  B.  &  Ad.  339;  27  E.  C.  L.  the  full  amount  received  from  the  sale 
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2.  On  Bights  of  Carrier. — The  lien  of  the  carrier  for  his  trans- 
portation charges  is  paramount  to  the  seller's  right  of  stoppage 
in  transitu^  and  he  may  insist  upon  retaining  possession  until  his 
charges  are  paid;^  and  where  a  carrier  stops  goods  and  holds  them  in 
obedience  to  orders  from  the  consignor,  the  contract  of  carriage  ter- 
minates and  his  liability  henceforth  is  that  of  a  warehouseman.^ 

of  the  sugar  was  brought  into  a  com-  ages  of  freight  and  charges  due  by  the 

mon  fund  with  the  rest  of  the  assigned  said  owners  or  consignees  on    other 

estate,  and  that,  under  all  the  circum-  goods,'' but  it  will  not  affect  the  seller's 

stances,  they   were  only   entitled  to  a  right  of  stoppage,  such   a  stipulation 

dividend  on  the  balance  due  and  not  being  subordinate  thereto.     Farrell  v. 

on  the  full  amount  of  the  notes ;  and  it  Richmond  &  Danville  R.  Co.,  102  N. 

was  held  that  the  contract  of  sale  was  Car.  390;  37  Am.  &  Eng.  R.  Cas.  704. 

not  rescinded,  and  that    the  vendors  Where  the  seller  of  goods  replevied 

were  entitled  to  pro  rata  distribution  them  from  a  constable  who  had  taken 

out  of  the  assigned  estate  and  to  a  divi-  them  under  an  order  of  attachment,  as 

dend  upon  the  whole  amount  of  their  the   property  of  the    buyer  while  on 

claim  at  the  date  of  the  assignment.  their  transit,  it  was  held  not  necessary 

Vendor  Not  Entitled  to  Inaoranoe  that  the  charge  or  lien  of  the  carriers 
Xoney. — As  the  property  in  the  goods  for  freight  be  paid  before  the  writ  of 
continues  in  the  buyer,  it  follows  that  replevin  was  issued,  but  that  it  was 
the  seller  has  no  claim  to  money  paid  sufficient  if  it  was  paid  before  the 
under  an  insurance  policy  for  damage  goods  were  taken  from  their  posses- 
incurred  by  them  during  the  transit,  sion.  Hays  v.  Mouille,  14  Pa.  St.  48. 
In  Berndtson  z\  Strang,  L.  R.,  3  Ch.  An  officer  holding  process  against 
591,  Cairns,  L.  C,  in  considering  this  the  buyer  may  lawfully  advance  the 
point,  said:  **lt  appears  to  me  that  charges  to  the  carrier  on  taking  pos- 
this  is  a  claim  wholly  untenable,  and,  session  of  the  goods,  and  having  so  ad- 
I  might  say,  altogether  unexampled  in  vanced  them,  is  substituted  to  all  his 
my  experience.  The  right  to  stop  in  rights  of  possession  as  security  there- . 
transitu  is  a  right  to  stop  the  goods  in  for.  Rucker  v,  Donovan,  13  Kan.  251 ; 
whatever  state  they   arrive.     If  they  19  Am  Rep.  84. 

arrive  injured  and  damaged  in  bulk  or  In    The   Mercantile,   etc..    Bank   v» 

quality  the  right  to  stop  in  transitu  is  Gladstone,  L.  R.,  3   Exch.  233,  it  was 

so  far  impaired ;  there  is  no  contract  or  held  that  the  seller's  right  of  stoppage 

agreement  which  entitles  the  vendor  was  paramount  to   the  carrier's   lien 

to  go  beyond  those  goods  in  the  state  for  freight  under  the   following  cir- 

in   which   the}'   arrive,   and   to  claim  cumstances :  The  goods  were  ordered 

some  moneys  which  have  been  paid  by  by  F.  &  Co.  of  Liverpool  from  the  de- 

the  underwriters  to  the  purchasers  of  fendants  in  Calcutta,  and  were  shipped 

the  goods  in   respect  of  their  loss  by  on  board  F.  &  Co.'s  own  vessel,  the 

the  non-arrival  of  their  property."  master    signing    the   bills  of    lading, 

1.  Rucker  v.  Donovan,  13  Kan.  251 ;  *' freight  for  the  said  goods  free  on  the 

19  Am.  Rep.  84 ;  Potts  v.  New  York,  owner's  account."     The  bill  of  lading 

etc.,  R.  Co.,  131  Mass.  455;  3  Am.  &  was  such  as  the  master  had  authority 

Eng.  R.  Cas.  424;   41  Am.  Rep.   247;  from  the  owners  to  sign,  but  before  it 

Benj.  on  Sales,  §  836.  was  signed  in  Calcutta  the  owners  in 

But  this  only  applies  to  the  carriage  Liverpool  had  transferred  the  vessel 
of  the  specific  articles  in  question,  and  with  ''  all  the  profits  and  all  the  losses, 
not  to  any  lien  for  a  general  balance  as  the  case  might  be,"  though  the 
which  the  carrier  may  claim.  Potts  v.  transfer  was  unknown  to  the  consign- 
New  Yorl'.,  etc.,  R.  Co.,  131  Mass.  457  ;  ors  or  to  the  captain  when  the  bills  of 
3  Am.  &  Eng.  R.  Cas.  424;  41  Am.  Rep.  lading  were  signed.  It  was  held  that 
247;  Penn.  R.  Co.  v.  American  Oil  the  consignor's  right  of  stoppage, "  free 
Works,  126  Pa.  St  485;  Oppenheim  t'.  of  freight,"  could  not  be  affected  by 
Russell,3B.  &P.  42;}ack6on7'.  Nichol,  the  sale  in  England  which  w^as  un- 
5  Bing.  N.  Cas.  518;  35  E.  C.  L.  202.  know^n  to  him. 

The  carrier  may  stipulate  in  the  bill  2.  And  he  does  not  become  party  to 

of  lading  that  he  **  shall  have  a   lien  a  new  contract  of  carriage  by  the  sub- 

upon  the  goods  shipped  for  all  arrear-  sequent  order  of  the  owner  to  ship  the 
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STOPPING  PLACE.— See  Stations  ;  Usual. 

STORE— (See  also  Shop,  vol.  22,  p.  778 ;  Warehouseman). — 
I.  V.  To  keep  goods  and   merchandise  for  safe  custody,  to  be 

delivered  in  the  same  condition  substantially  as  when  received. 
The  term  only  applies  when  the  safe  keeping  is  the  principal 
object  of  the  deposit.* 

2.  n.  A  store  is  any  place  where  goods  are  sold  either  by 
wholesale  or  retail.*  It  is  used  in  this  country  as  nearly  synony- 
mous with  "  shop.**  * 

eoods  to  another  person  and  place,  and  which  mechanics  work.'     In  conversa- 

if  he  fails  to  forward  them  in  pursu-  tion   we   speak  of  a  store  as  a  place 

ance  of  such  order  the  right  of  action  where  goods  are  exposed  for  sale,  thus 

against  him  is  as  a  warehouseman  for  giving  it  the  same  meaning  as  shop* 

failing  to  forward,  and  not  as  a  com-  Still,  we   recognize  a   diflference  be- 

mon  carrier.     MacVeagh  v,  Atchison,  tween    the    meanings    of    these    two- 

etc.,  R.  Co.,  3  N.  Mex.  205 ;  18  Am.  &  words.    Thus,  we  do  not  call  the  place 

Eng.  R.  Cas.  651.  where  any  mechanic  art  is  carried  on 

1.  New  York  Equitable  Ins.  Co.  v,  a  store,  but  we  give  it  the  name  of 
Langdon,  6  Wend.  (N.  Y.)  628;  O'Neil  shop,  as  a  tailor*s  shop,  a  blacksmith 
V,  Buffalo  F.  Ins.  Co.,  3  N.  Y.  127;  shop,  a  shoemaker^s  shop.  We  usually 
Hynds  v.  Schenectady  Co.  Mut.  Ins.  understand  by  the  word  store,  a  place 
Co.,  16  Barb.  (N.  Y.)  119.  See  also  where  goods  are  exhibited  for  sale,  but 
Warehouseman.  we  do  not  always  mean  a  store  when 

2.  Webster's  Diet,  followed  in  Mar-  we  use  the  word  shop."  State  f.  Can- 
tin  V,  Portland,  81  Me.  293;  Com.  r.  ney,  19  N.  H.  137.  See  also  Boston 
Whalen,  131  Mass.  419.  Loan  Co.  v,  Boston,  137  Mass.  336. 

3.  Barth  v.  State,  18  Conn.  439.  And  A  Store  is  not  Necessarily  a  BiiUding. 
in  that  case  the  court,  by  Storrs,  J.,  — In  Com.  v.  M'Monagle,  i  Mass.  517 
said:  **By  a  reference  to  the  lexicog-  fsee  also  Folkes  v.  State,  63  Miss.  S3), 
raphers  of  this  country  and  England^  it  was  held  that  an  indictment  for 
it  appears  that  the  word  shop  is  used  breaking  a  "store"  cannot  be  support- 
in  the  same  sense  in  both;  but  that  ed  under  a  statute  making  it  a  felony  to 
the  word  store  as  applied  to  a  building  break  up  any  dwelling-house,  shop,, 
is  used  in  a  more  extensive  sense  in  mill,  etc.,  or  other  *' building "  whatso- 
this  country  than  in  that.  There  it  is  ever,  with  criminal  intent,  unless  it  be 
never  applied  to  a  place  where  goods  averred  in  the  indictment  that  the 
are  sold,  but  only  to  one  where  they  store  is  a  building.  But  in  that  case 
are  merely  deposited,  but  here  it  is  Sewell,  J.,  doubted  whether  it  was 
used  to  denote  both."  See  also  Rich-  necessary  to  aver  it  "because  the  word 
ards  7'.  Washington  F.  &  M.  Ins.  Co.,  has  in  this  state  a  settled,  known 
60  Mich.  425;  Com.  I/.  Annis,  15  Gray  meaning  and  is  not  used  otherwise 
(Mass.)  197;  Com.  r.  Riggs,  14  Gray  than  as  and  for  the  name  of  a  building." 
(Mass.)  376;  77  Am.  Dec.  333.  But  And  it  has  been  held  several  times  that 
ro»?^<7rc Sparrenberger V.  State, 53 Ala.  a  "  shop"  must  necessarily  be  a  struct- 
481;  25  Am.  Rep.  643.  ure  of  some  sort.    See  Shop,  vol.  22,. 

"  In  the  United  States,  shops  for  the  p.  778. 

sale  of  goods  of  any  kind,  by  wholesale  An  ice  honse,  in  which  a  dealer  in 

or  retail,  are  often  called  stores ;  that  is,  ice  had  stored  his  stock,  was  held  not 

we  use  the  word  store  for  storehouse ;  to  be  a  **  store"  within  a  Massachusetts 

the  word   which  properly  means  the  tax  statute.    The  court,  by  Colburn,  J., 

quantity  of  a  thing  accumulated    or  said :     **  We  are  of  opinion  that  the 

deposited,  as  a  designation  of  the  place  natural  import  and  common  use  in  this- 

of    deposit.      *  Shop  '    is    defined    by  country  of  the  word  *  store,' when  ap- 

Richardson  to  be  a  *  place  for  the  pur-  plied  to  a  building,  is  to  designate  a 

pose  of  containing    merchandise    for  place  where  traffic  is  carried  on  in 

sale,    protected    from     the    weather.'  goods,  wares,  or  merchandise,  and  not 

Webster  defines   it  as   'a    building  in  to  designate  a  storehouse."     Hittinger 

which   goods,  wares,   drugs,  etc.,   are  v.   Westford,  135  Mass.  259. 

sold  by  retail ; '  also  as  'a  building  in  Desk-room    is    not    a    "  Store." — A 
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STOBE  OEDEB  ACTS.— The  term  Store  Order  Acts  (or  Truck 
Acts,  as  this  legislation  is  called  in  Great  Britain)^  is  applied  to 
statutes  having  for  their  object  the  prevention  of  the  payment  of 
workmen  by  orders  redeemable  by  the  master  in  goods  or  truck. 
These  statutes  provide  for  the  payment  of  wages  in  lawful  money 
only.^ 

In  the  states  of  the  Union  where  these  statutes  have  been  en- 
acted they  are  of  comparatively  recent  date.  They  have  been 
enacted  in    West  Virginiay   Illinois^  Missouri^  Pennsylvania,  and 

Maine  statute  provided  that  all  per-  at  various  times  aiming  at  the  abolition 

sonal    property    employed    in     trade  of  the  "  Truck  System  "  of  giving  or- 

should  be  taxed  in  the  town  in  which  ders  payable  in  goods  or  truck  in  lieu 

it    was    so    employed,    provided    the  of  cash   wages.     In  1837  the  "Truck 

owner  had  his  store  or  shop  in  such  act"  of  i  &  3  Wm.  IV,  ch.    37,  was 

town.     It  was  held  that  a  stockbroker  enacted.    This  act  consolidated   pre- 

who  merely  had  desk-room  in  a  city  vious  acts  on  the  subject,  and  prohibited 

did  not  occupy  a  store  or  shop  within  manufacturers  of    iron    and     certain 

the  statute.     Martin  v,  Portland,    81  other  things,  and  miners  of  coal,  salt, 

Me.  293.  etc.,  from  paying  the  wages  of  their 

Bakery  a  Store. — An  insurance  pol-  laborers   in   anything  other  than  the 

icy  stated   that   the   building  insured  lawful  money  of  the  realm.    The  ap- 

was  used  as  a  store  and  residence ;  it  plication  of  that  act  was  extended  by 

was   held  that  a  bakery  was  a  "store.**  50  &  51  Vict,  ch.  46.    The  purpose  of 

Richards  t .  Washington  F.  &  M.  Ins.  this  legislation  was  to  prevent  fraud 

Co.,  60  Mich.  425.  and  to  prohibit  employers  from  com- 

A  Saloon  and  BoBtaurant  was  held  a  pel  line  their  employes  to  accept  goods 

"store"  in  Com.  V.  Whalen,  131  Mass.  of    inferior    quality   at  a  high   price. 

419;  and  see  Burglary,  vol. 2,  p.  677,  Sweet's  L.  Diet.;  Black's  L.  Diet.   See 

where  that  case  is  set  out  at  some  also   McCullogh,    Commercial    Diet., 

length.  Truck  System, 

Storehonse — (See  House,  vol.  9,  There  are  a  few  English  cases  involv- 
p.  780). — A  room  occupied  as  a  news  ing  the  construction  of  these  acts.  It 
depot  in  which  papers,  pamphlets,  and  was  held  in  Riley  v.  Warden,  2  Exch. 
the  like  are  kept  for  sale,  and  commu-  59,  that  the  statute  i  and  2  Wm.  IV,  ch. 
nicating  by  a  door-way  with  another  37,  applied  only  to  persons  contracting 
room  used  as  an  outer  hall  or  entrance  as  laborers — that  is,  to  those  contract- 
to  the  building,  is  a  storehouse  within  ing  to  use  their  personal  services  and 
the  meaning  of  the  Okio  Burglary  Act.  to  receive  payment  for  such  services 
Bauer  v.  State,  25  Ohio  St.  70.  See  in  wages, 
also  Burglary,  vol.  3,  p.  677.  Sharman  v.  Sanders,  13  C.  B.   166; 

The  terms  "  storehouse  "  and  "ware-  Chawner  v.  Cummings,  8  Q^  B.  311 ; 
house,^^  2LS  used  in  Kentucky  Gen.  Sts.,  Bowers  v,  Lovekin,  3  El.  &  Bl.  584; 
ch.  29,  art.  6,  §  4,  mean  any  house  not  Ingram  v,  Barnes,  7  £1.  &  Bl.  115;  Slee- 
an  office  or  a  shop,  or  any  room  in  a  man  v,  Barrett,  2  H.  &  C.  934;  More- 
steam  or  other  boat,  in  which  goods,  house  v.  Lee,  ^  F.  &  F.  455 ;  Pillar  v. 
wares  and  merchandise,  are  usually  Llybni  Coal  &  Iron  Co.,  4  L.  R.,  C. 
deposited  for  safe  keeping  or  for  sale.  P.  752,  involve  questions  of  who  are 
Ray  V.  Com.,  12  Bush  (Ky.)  397.  artificers  within  the  act. 

BMp  Stores. — See  Provisions,  vol.  It  was  held  in  Floyd  v.  Weaver,  16 

19,  p.  299;  Ships  and  Shipping,  vol.  Jur.  289;  21  L.  J.  Q^  B.  151,  that  the  act 

22,  p.  710.    And  see  U.  S.  v.  Twenty-  applied  only  to  agreements  for  per- 

Four  Coils  of  Cordage,  i  Baldw.  (U.  sonal  services,  and  not  to  agreements 

S.)  502,  for  a  restricted  use  of  the  term  for  the  performance  of  a  certain  quan- 

in  an  old  United  States  Revenue  law.  tity    of    work    which    the   contractor 

Store  Flxtnres. — What  included  un-  could  not  perform  except  by  making 

der  the  term  in  a  policy  of  insurance,  use  of  the  labor  of  others. 

See  Insurance,  vol.  11,  p.  290.  It  was  held  in  Archer  v.  James,  2  B. 

1.  Bngllsh  Statutes  and  Decisions. —  &  S.  61,  that  deductions  or  stoppages 

In  Bnglandy  statutes  have  been  passed  made  from  the  wages  of  an  artificer  in 
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Indiana^  and  perhaps  in  other  states.  In  certain  instances  they 
have  been  declared  unconstitutional,  but  it  would  seem  that  the 
statutes  thus  adjudged  unconstitutional  were  declared  to  be  soon 
the  ground  that  they  applied  to  miners  and  manufacturers,  and, 
therefore,  attempted  to  discriminate  between  classes  of  employers, 
instead  of  being  general  in  their  application  to  all  employers.  It 
would  seem  that  legislation  general  in  its  nature,  and  not  objec- 
tionable as  class  legislation,  was  within  the  legitimate  exercise  of 
the  police  power,  as  defined  in  the  various  cases  where  its  limits 
have  undergone  judicial  discussion.^ 

the  hosiery  trade  in  respect  of  frame  ject  under  discussion,  and  affords  an 

rent,  machine  rent,  standing  of  frames  example  of  this  legislation :  *'  It  shall 

or  machines,    ^winding    the   material,  be  unlawful  for  any  corporation,  com- 

fines   for  illegal   attendance,    gas   for  pany,  firm,  or  person  engaged  in  any 

lighting  the  Factory,  and  fire  in  wait-  trade  or  business,  either  directly  or  in- 

ing-room   amounting  to   a   little  over  directly,  to  issue,  sell,  give,  or  deliver, 

three  shillings  a  week,  fixed  charges,  to  any  person  employed  by  such  cor- 

were  not  illegal.  poration,  company,  nrm,  or  person,  in 

It  was  held  in  Wilson  V.  Cookson,  13  payment  of  wages  due  such  laborer, 
C.  B.  N.  S.  496,  that  to  constitute  an  of-  or  as  advances  for  labor  not  due,  any 
fense  within  the  statute  it  was  not  nee-  scrip,  token,  draft,  check,  or  other  evi- 
essary  that  the  payment  of  wages  in  dence  of  indebtedness,  payable  or  re- 
goods  instead  of  money  should  be  the  deemable  otherwise  than  in  lawful 
result  of  any  contract  or  understanding  money;  and,  if  any  such  scrip,  token, 
between  the  employer  and  the  workman  draft,  check,  or  other  evidence  of  in- 
— that  the  mere  payment  was  enough ;  debtedness,  be  so  issued,  sold,  given, or 
and  that  the  offense  was  not  purged  delivered  to  such  laborer,  it  shall  be 
by  a  subsequent  payment  in  money,  construed,  taken  and  held  in  all  courts 
whether  made  voluntarily  or  compul-  and  places  to  be  a  promise  to  pay  the 
florily  under  an  order  of  justices.  sum  specified  therein  in  lawful  money 

In  Smith  v.  Walton,   x  C.  P.  D.  109,  by  the  corporation,  company,   firm  or 

it  appeared  that  an  artificer  in  a  trade  person  issuing,  selling,  giving  or  de- 

within  the  Truck  act  had  damaged  a  livering  the  same  to  the  person  named 

piece  of  cloth  through  negligent  work-  therein,  or  to  the  holder  thereof."  The 

manship,  and  that  his  employer  had  de-  foregoing  provision  was  declared  to  be 

livered  the  damaged  cloth  to  him  in-  constitutional  in  Peel  Splint  Coal  Co. 

stead  of  such  wages   earned  as  were  f.  State  (W.  Va.  1892),  15  S.  E.  Rep. 

equivalent  to  the  value  which,  accord-  1000.     From  the  opinion  in  this  case 

ing  to  the  assessment  of  the  employer,  two  of  the  judges  dissented,  however, 

thecloth  would  have  had  if  undamaged.  An   earlier  West    Virginia  act  was 

It  was  held  that  the  employer  had  paid  adjudged  unconstitutional  in  State  7\ 

wages  otherwise  than  in  current  coin.  Goodwill,    33    W.    Va.     179,    on  the 

and  was,  therefore,  liable  to  the  penal-  ground  that    it  applied   in   terms  to 

ty  fixed  by  the  act.  mine- owners  and  manufacturers,  and 

In  Pillar  xk  Llynbi  Coal  &  Iron  Co.,  thus  constituted  class  legislation. 
4  L.  R.  C.  P.  752,  it  appeared  that  an  Illinois. — Sections  i  and  2  of  Illinois 
employer  had  stopped  part  of  the  act,  May  28, 1891,  declared  it  unlawful 
wages  of  an  artificer  as  a  contribution  for  any  person,  company,  corporation, 
to  funds  established  by  the  employer  or  association  engaged  in  mining  or 
to  provide  medicine  and  medical  at-  manufacturing,  to  be  engaged  or  inter- 
tendance  for  the  artificers  employed,  ested  in  keeping  a  truck  store,  or  con- 
and  schools  for  their  children,  but  trolling  any  store  or  scheme  for  the 
without  any  written  agreement  with  furnishing  of  supplies,  tools,  clothing, 
the  artificer.  It  was  held  that  the  latter  provisions,  or  groceries  to  employes, 
was  entitled  to  recover  the  deduction  This  legislation  was  declared  uncon- 
specified  by  the  act.  See  also  Cutts  stitutional  in  Frorer  v.  People  (111. 
V,  Ward,  2  Q^  B.  357.  1892),  31  N.  E.  Rep.  395. 

1.   West  Virginia  act  1891,  ch.  76,  is  Missouri. — In  State  v.  Loomis,  22 

as  follows  In  its  application  to  the  sub-  S.  W.  Rep.  350 ;  48  Alb.  L.  J.  46,  a  case 
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:j>efl]iition.                                          STORM.  Deflnltioiu 
8T0BH.— See  note  i. 

'decided    in   the  spring  of    1893,   the  its  remedial  legislation  bj  prohibiting 

Missouri  statute  was  held  unconstitu-  altogether  mining    or  manufacturing 

tional  as  class  legislation.     This  case  companies  from  carrying  on  ^company 

was  before  a  division   of  the  court  in  stores/ or 'general  supply  stores,*where 

1892,  and  the  decision  was  the  other  any   goods  or  merchandise   are  sold, 

way.     State  7'.  Loomis  (Mo.),  20  S.  W.  other  than  those  mined  or  manufac- 

R^P-   332-     The  Missouri  statute  at-  tured  by  themselves.     Laws  Pa.  1891, 

tacked  in  this  case  applied  in  its  terms  p.  256.'' 

to  corporations,  persons  or  firms,  en-  In  Indiana^  an  act  of  the  legislature 

gaged  in  **  manufacturing  or  mining,"  requiring  the  owners  of  mines  to  pay 

being  in  this  respect  similar  to  the////-  for  mining  coal  every  two  weeks  in 

nois  statute  referred  to  above.  lawful  money  of  the  United  States^  and 

Pennsylvania, —  In  Godcharles  v,  forbidding  the  execution  of  contracts 
Wigeman,  113  Pa.  St.  431;  6  Atl.  Rep.  waiving  the  right  to  payment  in  money, 
354,  the  Supreme  Court  of  Pennsyl-  was  held  to  be  constitutional.  In  Han- 
vania  adjudged  %^  i,  2,  3  and  4  of  the  cock  v.  Yaden,  121  Ind.  366;  16  Am. 
act  of  June  29, 1881,  providing  that  the  St.  Rep.  396,  Judge  Elliott,  delivering 
wagesof  laborersinandaboutiron  mills,  the  opinion  of  the  court,  said :  "  It  can- 
etc,  should  be  paid  at  regular  inter-  not  be  denied,  without  repudiating  all 
vals  and  in  lawful  money  of  the  United  authority,  that  the  legislature  does  pos- 
States^  to  be  unconstitutional.  Mr.  sees  some  power  over  the  right  to  con- 
Justice  Gordon,  in  delivering  the  opin-  tract,  and  if  it  does,  then  nothing  can 
ion  of  the  court,  said  :  "  The  first,  sec-  be  clearer  than  that  this  power  extends 
■end,  third  and  fourth  sections  of  the  far  enough  to  uphold  a  statute  provid- 
act  of  June  29,  188 1,  are  utterly  uncon-  ing  that  payment  of  wages  shall  be 
-stitutional  and  void,  inasmuch  as  by  made  in  money  where  there  is  no  agree- 
them  an  attempt  has  been  made  by  the  ment  to  the  contrary  made  after  the 
legislature  to  do  what,  in  this  country,  services  have  been  rendered.  .  .  . 
-cannot  be  done ;  that  is,  prevent  per-  The  provision  of  the  statute  to  which 
sons  sui  juris  from  making  their  own  our  decision  is  directed  operates  upon 
contracts.  The  act  is  an  infringement  all  members  of  the  classes  it  enumer* 
alike  of  the  right  of  the  employer  and  ates.  It  neither  confers  special  privi- 
the  employe ;  more  than  this,  it  is  an  leges  nor  makes  unjust  discrimination, 
insulting  attempt  to  put  the  laborer  All  who  are  members  of  the  classes 
under  a  legislative  tutelage,  which  is  named  are  entitled  to  its  benefits  or 
not  only  degrading  to  his  manhood,  subjected  to  its  burdens.  It  is  open  to 
but  subversive  of  his  rights  as  a  citi-  every  citizen  to  become  a  member  of 
zen  of  the  United  States."  any  of  the  classes  designated,  and  the 

The   IVest    Vir/riuia  court,  in   Peel  privileges  conferred  belong  on  equal 

Splint  Coal  Co.  v.  State  (W.  Va.  1892),  terms  to  all." 

15  S.  E.  Rep.  1000.  in  commenting  upon  In  Maryland^  in  Shaffer  v.  Union 

Godcharles  v.  Wigeman,  113  Pa.  St.  Min.  Co.,  55  Md.  74,  the  court,  without 

431,  said  :   "The  decision  rested  upon  otherwise  discussing  questions  of  con- 

a  peculiar  provision  of  their  constitu-  stitutionality,  said  :**  It  being  conceded 

tion,  as  follows  :  *  The  general  assembly  that  the  legislature,  when  it  incorpo- 

shall  not  pass  any  local  or  special  law  rated  the  Union  Mining  Company,  re- 

.    .     .     regulating  labor,  trade,  mining  served  the  right  to  alter  or  amend  its 

or  manufacturing,    .     .     .    granting  to  charter  at  pleasure,  there  can  be  no 

any   corporation,  association  or   indi-  doubt  that  the  legislature  could  enact 

viaual  any  special  or  exclusive   priv-  a  law  prohibiting  the  corporation  from 

ilege  or  immunity.'     Section  7,  art.  3,  paying  its  employes  otherwise  than  in 

Const.  Pa.  In  our  state  we  have  no  such  money,  and  that  it  could  forbid  the  cor- 

constitutional  provision  ;  if  we  had,  the  poration  from  making  contracts  with 

defendant  and  other  mining  companies  them   for  payment    in   anything   but 

could  not  have  been  clothed  with  the  money." 

•  special   and    exclusive    privilege  *   of  1.  A   policy    of    insurance    insured 

watering  stock,  holding  10,000  acres  of  against    loss    by    *'fire  or  storm;"   a 

land,  and  laying  out  towns  and  cities,  freshet,  occasioned  by  the  melting  of 

After  the  above  decision  was  rendered,  the  snow  and  prevailing  south  winds 

the  legislature  of /'eif  If  jy /van la  effected  and  rain,  carried  away  the  property. 
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STOEY.— See  note  i. 

STOWAGE.— See  Ships  and  Shipping,  vol.  22,  p.  710. 

STEADDLE. — See  Gambling  Contracts,  vol.  8,  p.  1004. 

STEAHDIM'O— (See  also  Marine  Insurance,  vol.  14,  p.  376). 
— A  stranding  is  when  a  ship  takes  ground,  not  in  the  ordinary 
course  of  navigation,  but  by  accident  or  the  force  of  the  wind  or 

sea,  and  remains  stationary  for  some  time.  The  vessel  must 
ground  from  an  accident  happening  out  of  the  ordinary  and 
usual  course  of  navigation.* 

The  loss  was  held  not  to  be  covered  fifteen   or  twenty  minutes  has  been 

by    the    policy.     Stover  v.  Insurance  held  to  be  a  stranding,  whether  it  be 

Co.,  3  Phila.  (Pa.)  38.  upon  a  bank  or  rock.    Baker  v,  Towry, 

1.  In  a  statement,  filed  in  order  to  i  Stark.  436.  Where  a  ship  was  im- 
obtain  a  mechanic's  lien,  the  building  properly  fastened  to  a  pier  in  a  basin 
intended  to  be  covered  by  the  lien  was  so  that  she  took  ground  and  when  the 
described  as  being  of  three  stories.  The  tide  left  her  she  fell  over  and  was 
court,  by  Knowlton,  J.,  said :  **  The  des-  bilged,  this  was  held  to  be  a  stranding, 
cription  of  the  house  was  not  inaccurate  Carruthers  v,  Sydebotham,  4  M.  &  S. 
nor  misleading.  If  the  lower  part  of  77.  See  also  Bishop  v.  Pentland,  7  B. 
it  was  properly  called  a  basement,  it  &  C.  219;  14  E.  C.  L.  33.  Where  the 
was,  according  to  the  definitions  of  water  was  drawn  off  from  an  inland 
lexicographers  and  the  common  un-  navigable  water  for  purposes  of  re- 
derstanding  of  the  word,  a  story  of  the  pair,  and  a  vessel  settled  accidentally 
building.''  Cleverly  v,  Moseley,  148  upon  some  spiles  which  were  not 
Mass.  284.  known  to  be   there,  it  was  held   that 

2.  Wells  t;.  Hopwood,  3  B.  &  Ad.  20;  the  vessel  had  stranded.  Rayner  r. 
23  E.  C.  L.  18;  3  Kent's  Com.  323;  Godmond,  5  B.  &  A.  225.  A  .ship  un- 
Lake  r.  Columbus  Ins.  Co.,  13  Ohio  der  stress  of  weather  made  a  tidal  har- 
66;  42  Am.  Dec.  188.  bor,    but    it    being    low    water    she 

It  may  be  said,  in  general  terms,  grounded  there.  Held^  a  stranding, 
that  in  order  to  constitute  a  stranding  Corcoran  v.  Gurney,  i  £.  &  B.  456;  72 
the  ship  must  be  in  the  course  of  E.  C.  L.  45^.  See  also  De  Mattos  v, 
prosecuting  her  voyage  when  the  loss  Saunders,  L.  R.,  7  C.  P.  570;  Letch- 
occurs ;  there  must  be  a  settling  down  ford  v.  Oldham,  5  Q^  B.  Div.  538; 
on  the  obstructing  object,  and  the  ves-  Wells  v,  Hopwood,  3  B.  &  Ad.  20;  23. 
sel  must  take  the  ground  by  reason  of  E.  C.  L.  18. 

extraordinary  casualty,  and  not  from  Not  a  Stranding.  —  Where  a  vessel 
one  of  the  ordinary  incidents  of  a  voy-  takes  ground  in  the  ordinary  and 
age.  Am.  Ins.,  §§  297,  318;  Bouv.  L.  usual  course  of  navigation  and  man- 
Diet,  agement  in  a  tidal  river  or  harbor  up- 

"  Stranding  is   understood  to  be  the  on  the  ebbing  of  the   tide,  or  from  a 

striking  of  a  vessel  upon  a  rock,  bank,  natural  deficiency  of  water,  so  that  she 

reef,  or  the  like."     Strong  r.  Sun  Mut.  may  float   again  upon  the  flow  of  the 

Ins.  Co.,  31   N.  Y.  106;   88  Am.   Dec.  tide  or  increase  of  the  water,  this  is 

242.  not  a   stranding.     Magnus  v,   Butte- 

To  constitute  a  stranding  the  vessel  mer,  11  C.  B.  876;  73  E.  C.  L.  875; 
must  be  stationary  for  some  time.  Hearn  v.  Edmunds,  i  B.  <&  B.  388. 
Thus,  if  the  ship  merely  touches  or  Compare  Corcoran  v.  Gurney,  i  E.  & 
strikes  and  gets  off  again,  howsoever  B.  456;  72  E.  C.  L.  455.  A  vessel  took 
much  she  may  be  injured,  she  is  not  the  ground  in  a  tidal  harbor  where  it 
stranded.  McDougle  v.  Royal  Exch.  was  intended  she  should  do  so  at  the 
Assurance  Co.,  i  Stark.  130;  4  M.  &  S.  time  she  was  moored,  and  was  injured 
^03 ;  Harmon  I'.  Vaux,  3  Camp.  429;  by  striking  against  some  hard  sub- 
Lake  V.  Columbus  Ins.  Co.,  13  Ohio  stance.  This  was  considered  not  to  be 
48;  42  Am.  Dec.  188.  a  stranding.     Kingsford  x\  Marshall,  8 

In  the  following  cases  the  yessel  was  Bing.  458;  21   E.  C.  L.  344.    See  also 

held  to  have   stranded:  A  resting  for  Potter  v,  Suffolk  Ins.  Co.,  2    Sumn^ 
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Definition. 


STRAH0ER—(CV7w/^r^  Privity,  vol.  19,  p.  156).— One  who  is 
not  a  party  or  privy  to  an  act  or  contract.* 

STRATEGY.— See  note  2. 

STRAW  BAH— (See  also  BAIL,  vol.  2,  p.  i ;  SPECIAL  Bail,  vol. 
22,  p.  892). — Common  bail.  One  or  more  fictitious  sureties 
formally  entered  in  the  proper  office  of  the  court,  in  contradis- 
tinction from  special  bail  who  are  real  and  substantial  bondsmen.* 

Worthless  bail,  as  being  given  by  an  irresponsible  person.* 

STRAY— (See  also  EsTRAY,  vol.  7,  p.  34 ;  IMPOUNDING,  vol.  10, 
p.  186). — "  Stray,'*  in  its  common-law  sense,  denotes  a  wandering 
beast  whose  owner  is  unknown.^ 

STREAM— (See  also  SURFACE  Waters  ;  Waters  and  Water- 
courses).— A  stream  is  a  river,  brook,  or  rivulet.* 


(U.  S.)  197.  Where  the  loss  was  oc- 
casioned by  the  vessel  striking  upon  a 
rock  and  bilging  without  remaining 
stationary,  held,  not  a  stranding. 
Lake  v,  Columbus  Ins.  Co.,  13  Ohio 
48;  42  Am.  Dec.  18. 

Voluntary  Stranding. — See  General 
Average,  vol.  8,  p.  1300. 

1.  Burriirs  L.  Diet. 

*'  In  its  genera]  legal  signification, 
'stranger*  is  opposed  to  the  word 
*  privy.*  "  0*Donnell  v.  Mclntyre,  118 
N.  Y.  156. 

A  stranger  to  a  cause  is  one  who  has 
no  direct  interest  in  the  subject-matter 
of  the  suit,  and  who  has  no  right  to 
make  defense,  control  proceedings,  ex- 
amine and  cross-examine  witnesses,  or 
appeal  from  the  judgment.  Robbins 
V.  Chicago,  4  Wall.  (U.  S.)  657.  See 
also  Parties  to  Action,  vol.  17,  p. 
470. 

2.  A  jury  found  that  the  vendor  used 
*'  strategy  in  bringing  about  a  con- 
tract for  the  sale  of  land.  It  was  held 
that,  in  connection  with  other  find- 
ings, the  term  "  strategy  "  must  be  in- 
terpreted to  mean  that  "  the  contract 
was  brought  about  by  acts  and  per- 
haps representations  not  in  themselves 
unlawful,  but  such  as  are  common  to 
persons  entering  into  contract  rela- 
tions, each  endeavoring  to  make  the 
best  terms  for   himself  in   the  trans- 


8.  Anderson's  L.    Diet.;     Bouv.   L. 
Diet. 

4.  Webster's  Diet.;  Century  Diet. 

5.  Robert  v,   Barnes,   27    Wis.  422, 
See   also  Walters   v,   Glatz,   29  Iowa 

437- 

A  stray  beast  is  one  which   has  left 

an  inclosure  and  wandered  at  large 
without  its  owner  and  beyond  his  con- 
trol.    Sturges   V,   Raymond,  27  Conn» 

474- 

Hogs   left  in   a  stock  yard  by  some 

person  unknown,  are  not  strays.     Mill 

Creek   Tp.  v.  Brighton   Stock  Yard* 

Co.,  27  Ohio  St.  433. 

6.  French  v.  Carhart,  i  N.  Y.  107. 
Stream  implies  a  continuous  current 

in  one  direction.  Murdock  v.  Stick- 
ney,  8  Cush.  (Mass.)  117. 

A  watercourse  is  a  stream  of  water 
usually  flowing  in  a  particular  direc- 
tion with  well  defined  channels  and 
banks,  although  the  channel  may 
sometimes  be  dry.  Simmons  z\  Win- 
ters (Oregon,  1891),  27  Pac.  Rep.  7. 

**  Stream  "  Dlstlngulalied  firom  ^*  Pond  '* 
or  *'  Lake." — A  small  natural  body  of 
water  bounded  by  mountains  and  low 
swamps,  fed  by  two  sluggish  streams 
and  shaped  like  a  bowl  or  spoon  and 
having  no  thread  or  current,  is  a 
"  pond  "  or  "  lake  "  and  not  a  *'  stream  " 
or  **  river."  Gouverneur  t-.  National 
Ice  Co.,  57  Hun  (N.  Y.)  474.     See  also- 


action,  and  not  as  if  it  was  intended  to  Lakes  and  Ponds,  vol.  12,  p.  611. 

convey  a   meaning  incompatible  with  For  atreams  as  boondariea,  see  Boun- 

fair  dealing  and  approximating  to  that  daries,  vol.  2,  p.  504. 

conveyed     in    the    word  *  stratagem,'  Natural    Stream. —  See    Natural, 

which  implies  artifice,  trickery,  decep-  vol.  16,  p.  220. 

tion,  and,  perhaps,  even  positive  fraud."  Stream  and   Raylne. — See   Ravine,. 

Fortune  v.  Watkins,  94  N.  Car.  304.  vol.  19,  p.  970. 
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fl^uopni* 


BTEEET  RAILWAYS.— See  also  Railroads,  vol.  19,  p.  775. 


I.  Definition,  941. 
II.  Legal  Status,  943. 

III.  The  Corporation — Its  Creation, 
Organization,  etc.,  944. 

IV.  The  Charter  as  a  Contract,  945. 
V.  Right  to  Use  Streets,  946. 

I.  Generally^  946.  XIII. 

3.  Authority  of  Municipality  to    XIV. 

Grants  94S. 

a.  In  Generaly  948. 

h.  Exclusive  Privileges^  951.       XV. 

3.  A  uthority  of  Legislature^  953. 

4.  Right  of  Abutters  to  Com- 
pensation^  954. 

5.  Unauthorized  Use  of  Streets^ 

958. 
VI.  Construction  of  Franchises  and 

Licenses,  960.  [964. 

VII.  Conditions  Annexed  to  Grants, 

1.  Generally^  964. 

2.  Consent  of  Local  Author  itieSy 

965- 

3.  Consent  of  Abutters^  968. 

4.  Construction  of  Road  Within 
Specified  Time^  972. 

VIII.  Loss  ot  Rights  and  Franchises, 

975-  [978- 

IX.  Construction;    Road-Bed,  etc., 

X.  Use  of  Streets  —  Operation  of 

Road,  983. 

1.  Repair  of  Streets^  983. 

2.  Right    to   Exclusive   Use    of 

Tracks^  990. 

3.  Use    of   Trachs  of  Another 
Company^  992. 

4.  Motive  Poiver^  095. 

XI.  Municipal  Regulation  and  Con- 
trol, 998. 

1.  Generally^  998. 

2.  Right  to  Require  Conductor 
and   Driver  on    Each    Car, 

lOOI.  [lOOI. 

3.  Exaction    of    License     EeeSy 

4.  Alteration  of  Tracks,  1003. 

5.  Operation    on    Sunday    (See 
Sunday),  1004.  [1004.. 

XII.  Liability  for  Negligent  Injury, 

1.  Injuries  to  Passengers,  1004. 

a.  General  Vieiv  of  the  Com' 
pany^s  Duty^  1606. 

b.  Negligence,  lOii. 

c.  Contributory     Negligence 
of  Passengers,  101 1. 

2.  Expulsion  of  Passengers, 
ioi6. 

3.  Injuries    to   Persons   On    or 
Near  the  Track,  1019. 

a.  Duty   of   the    Company, 
1019. 

b.  Contributory    Negligence 
— Children,  etc,  1024. 
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4.  Collision  With  Vehicles^  1028. 

5.  Frightening  Horses,  1031. 

6.  Snow  and  Ice  on  Tracks, 
1032. 

7.  Liability  of  Lessor  and  Lessee^ 
1032. 

Electric  Railways,  1034. 
Underground    Street    Railways 
(See    Underground    Rail- 
ways), 1035. 
Elevated  Railroads,  1035. 

1.  Under       General     Railroad 

Law,  1035.  [1037- 

2.  Under    Rapid-transit    Acts, 

a.  Constitutionality,  1037. 

b.  Rapid-transit  Commission^ 

">37- 

c.  Consent  of  Property  Owm- 

ers  and  Local  A  uthorities^ 
1039. 

d.  Supreme  Court  Commis' 
sioners,  1040. 

tf.  Right  to  Acquire  Real  Es- 
tate, 1 04 1.  [i<H^* 
f.  Location  and  Construction, 

3.  Recovery  of  Damages  by 
Owners  of  Abutting  Prop- 
erty, 1042. 

a.  Right  to  Recover,  1042. 

b.  Form  of  Action — Perma- 
nent or  Temporary  Dam- 
ages, 1046. 

( 1 )  Eminent  Domain  Pro- 
ceedings, 1046. 

(2)  Common  -  law  Action, 
1048. 

(3)  Proceeding  for  an  In- 
junction, 1052. 

c.  Who  May  Recover,  1056. 
(i)  Personal  Representa- 
tives, 1056. 

(2)  Subsequent  Purchas- 
ers, 1056.  [1058. 

(3)  Landlord  and  Tenant, 

(4)  Other  Parties,  1060. 

d.  Evidence,  1062. 

(i)   Opinion  of  Witnesses, 

1062. 
(2)   Other  Evidence,  1065. 
«.  Measure   of   Damages^ 
1069. 
(i)   Generally,  1069. 

(2)  Damages  from  Smoke, 
Cinders,  etc,  1074. 

(3)  Consequential  Dam- 
ages —  Noise,  Vibra- 
tion, etc,  ity/f;. 

(4)  Depreciation  of  Rental 
Value  of  Premises, 
1077.  [1078. 

(5)  Exemplary  Damages, 
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(6)  Deduction  on  Account 
of  Benefits  Derived 
from  the  Existence  of 

the  Road,  1078. 

(7)  Where  Plaintiff's 
Property  Fronts  on 
Two  Streets,  1082. 

f  Statute    of  Limitations — 
Adverse  Possession — /m- 
plied  Acquiescence,  1083. 
g.  Right  to  Trial  by  Jury  in 
Injunction      Proceedings^ 
1085. 
4.  Liability  for    Personal    In- 
juries and  Other  Torts,  1086. 
XVI.  Ordinary  Railroads    in  Streets 
and  Highways,  1092. 
I.  Right  to  Occupy  Streets  and 
Highways,  T094. 

a.  Power  of.  Legislature  to 
Grant,  X094. 

b.  Power  of  Municipal  Cor- 
porations, 1095. 

c.  When  Company  Has  Such 
Right,  1098. 


2.  Right  of  Owners  of  Abut- 
ting Property  to  Compensa' 
tion,  I  TOO. 

a.  In  General,  iioo. 

b.  Distinction  D ep en  d ent 

Upon  Ownership  of  Fee 
and  Character  of  High- 
wflj',  1103.  [1103. 

(i)   General   Doctrine^ 

(2)  Doctrine  in  New  Tor h, 
mo. 

(3)  In     Other     Jurisdic 
tions,  1 1 13. 

c.  Statutory  Provisions 
Giving  Right  to  Recover, 
1 120. 

d.  Where  the  Grade  of  the 
Street  Is  Changed,  11 21. 

€,  Measure  of  Damages,  1 1 23. 
(i)  Deduction  of  Benefits, 
1x25. 

f.  Special  and  Consequential 
Damages,  11 26. 

g.  Remedies,  Character  of 
Action,  etc.,  1131. 


I.  Defihitiov. — The  designation  "  street  railway  *'  is  applied  to 
a  railway  passenger  carrier  whose  road  lies  along  and  upon  the 
streets  of  a  city,  town,  or  village.  But  this  definition  cannot  be 
applied  invariably,  since  it  is  not  uncommon  for  street  railways 
to  be  operated  upon  suburban  roads.  The  motive  power  may  be 
supplied  by  either  horses,  locomotives,  electricity,  or  cable.*     A 

1.  The  definition  given  in  Elliott  on  28  Minn.  373;  3  Am.  &  Eng.  R.  Cas. 
Roads  and  Streets,  p.  557,  is :  **  A  street  226 ;  41  Am.  Rep.  290. 
railway  is  a  railway  laid  down  upon  Classed  with  Owners  of  Omnibuses  and 
roads  and  streets  for  the  purpose  of  Similar  VeMcles. — In  Allerton  v.  Chi- 
carrjing  passengers."  It  is  there  fur-  cago,  9  Biss.  (U.  S.)  552,  it  appeared 
ther  said  :  '*  The  term  *  street  railway '  that  a  municipal  corporation  had  by 
is  neither  as  definite  nor  as  extensive  as  its  charter  authority  to  license  hack- 
is  desirable,  but  seems  to  be  the  best  men,omnibus  drivers,  **  and  others  pur- 
and  most  appropriate  at  command.  It  suing  like  occupations."  It  was  held 
will  not  do  to  designate  a  street  railway  that  under  this  the  municipality  had  the 
as  a  *  horse  railway,'  as  is  often  done,  right  to  impose  a  tax  upon  the  owners 
for  the  power  by  which  the  cars  are  of  street  cars.  Soin  thecaseof  Frank- 
drawn  along  the  tracks  is  frequently  ford,  etc.,  R.  Co.  t;.  Philadelphia,  58  Pa. 
mechanical ;  nor  will  it  do  to  designate  St.  124 ;  98  Am.  Dec.  242,  where  the  city 
a  street  railway  as  a  'tramway/  for  was  authorized  to  license  omnibuses 
•  .  .  a  *  tramway  *  possesses  essen-  and  **  vehicles  in  the  nature  thereof,"  it 
tial  features  that  street  railway's  do  not.  was  held  that  the  authority  included 
(See  Omaha  Horse  R.  Co.  v.  Cable  the  licensing  of  street  railways.  John- 
Tranjway  Co.,  3oFed.  Rep.  324.)  The  son  v.  Philadelphia,  60  Pa.  St.  445. 
term  *  street '  is  too  restrictive,  for  street  Compare  Mayor,  etc.,  of  N.  Y.  v.  Sec- 
railways  may  be  operated  upon  subur-  ond  Ave.  R.  Co.,  32  N.  Y.  261;  Whit- 
ban  roads.  But  with  all  its  shortcom-  aker  v.  Eighth  Ave.  R.  Co.,  51  N.  Y. 
ings  and  imperfections  the  term  '  street  295  (street  railway  not  a  **  public  high- 
railways '  seems    best  to  express   the  waj'"). 

meaning  we  desire  to  convey."     The  Not  a   Carriage. —  The   word  "car- 

desij^nation  '*  street  railways  "  is  to  be  riage  "  used  in  a  bill  of  lading,  has  been 

confined  to  passenger  carriers  exclusive-  considered  not  to  include  a  street  rail- 

ly.    Carli  v.  Stillwater  St.  R.,  etc.,  Co.,  way  car.  Cream  City  R.  Co.  v,  Chicago^. 
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street  railway  differs  widely  in  its  essential  characteristics  from  an 
ordinary  railroad,  but  in  the  construction  of  statutes  the  question 
has  sometimes  arisen  as  to  whether  the  term  "  railroad  "  includes 
street  railways.  Whether  it  does  so  or  not  is  to  be  determined 
in  each  case  from  the  intent  and  purpose  of  the  statute.' 

etc.,  R.Co.,  63  Wis.  93;  21  Am.  &  Eng.  ing  the  real   estate  of  **any  railroad 

R.  Cas.  70 ;  53  Am.  Rep.  267.    See  Car-  cornpany  "  subject  to  certain  taxes,  was 

RiAGB,  vol.  2,  p.  735,  where  the  case  is  held  to  include  a  street  railway.     Citi- 

set  out  at  length.  zen's  Pass.   R.  Co.  v.  Pittsburgh,  104 

So  also  a  statute  fixing  bridge  tolls  Pa.  St.  522;    17  Am.  &  Eng.  R.   Cas. 
for  every    **  carriage,  wagon,  or  other  438.     But  in  other  cases,  art.  17,  §  4  of 
wheeled  vehicle,"  has  been  held  not  to  the   Pennsylvania    Const.,   providing 
apply   to    street    cars.      Monongahela  that    **  no     railroad,    canal    or    other 
Bridge  Co.  v.  Pittsburgh,  etc.,  R.  Co.,  corporation     .     .     .    shall  consolidate 
114  Pa.  St.  478;  28  Am.  &  Eng.  R.  Cas.  .     .     .    with,  or  lease,  or  purchase  the 
30.   Nor  does  a  statute  fixing  the  liabil-  works  or  franchise  of,  or  in  any  way 
ity  of  drivers  of  *'  stage  coaches     .     .     .  control   any   other   railroad,  canal,  or 
and  every  other  carriage  or  vehicle  used  corporation  owning  a  parallel  or  com- 
for  the  transportation  of  passengers  or  peting  line,"  was  held  not  to  apply  to 
goods  "   apply  to  street  cars.     Isaacs  v.  street   railway   companies.     Gyger   r. 
Third  Ave.  R.  Co.,  47  N.  Y.  122  ;  7  Am.  Philadelphia,  etc.,  R.  Co.,  136  Pa.  St. 
Rep.  418.  96;  Shipley  v.  Continental  R.  Co.,  13 
Street  "Car."  —  A     franchise    was  Phila.  (Pa.)  128.     See  also  Millvale  r. 
granted  on  condition  of  the  payment  of  Evergreen  R.  Co.,  131   Pa.  St.  i.     But 
an  *' annual  license  fee  for  each  car  now  the  New  York  act    of    1875,  ch.  108, 
allowed  by  law."     At  that  time  license  authorizing  the  consolidation  of  rail- 
fees  were  required  by  an  old  ordinance  roads,  has  been  held  to  include  street 
for  each   "  accommodation   coach  "   or  railways,  and  this  notwithstanding  a 
"  stage  coach."      It  was  held  that   the  previous  act  which  expressly  excluded 
word  "  car  "  in  the  resolution,  and   the  street  railways  from  the  operation  of 
word  •*  coach  "  in   the  ordinance,  both  the  consolidation  statute.     /«rr  Wash- 
referred  to  a  conveyance  for  public  use,  ington  St.,  etc.,  R.  Co.,  115  N.  Y.  442; 
and  that  the   city  was  entitled    to   the  40  Am.  &  Eng.  R.  Cas.  588. 
same  license    fee   from  each.     Mayor,  The  words  "  any  railroad  corpora- 
etc.  of  N.  Y.  V.  Third  Ave.  R.  Co.,  117  tion"  in  the   lo-wa  Right-of-way  act, 
N.  Y.  404;  40  Am.  &  Eng.  R.  Cas.  278.  are  considered  to  apply  as  well  to  rail- 

1.  DlBtin^uiBlied    firom    Railroads. —  ways  operated  by  animal  power  as  to 

The  distinction  between  street  railways  those  operated  by  steam.    Clinton  t.'. 

and  the  ordinary  railroads  in  the  mat-  Clinton,  etc.,  Horse  R.Co.,  37  Iowa  61. 

ter  of  using  streets  in  which  to  lay  their  So  also  the  Neiv  2'ork  ^ct  o{  1S50, 

tracks  is  adverted  to  in  various  parts  of  relating  to  the  liability  of  railroad  com- 

this  article.   See  generally  Railroads,  panies  for  injuries  to  passengers  while 

vol.  19,  p.  77S.  on  the  platform,  etc.,  does  not  apply  to 

The  Alabama  Code  contains  a  pro-  street  railroad  companies.   Lax  7'.  For- 

vision  that  all  trains  shall  stop  within  ty-second  St.,  etc.,  R.  Co.,  46  N.  Y.  Su- 

100  feet  of  where  two  *' railroads  "cross  per.  Ct.  448.     Contra   as  to  a  similar 

each    other.     Under   this    it   is    held  statute  in  A>»/«c>&y.   Johnson  v.  Louis- 

that  it  was  clearly  the  intention  of  the  ville  City  R.  Co.,  10  Bush  (Ky.)  231. 

legislature  to  include  within  the  term  In  Williams  r.  City  Electric  St  R. 

"  railroad '*  a  dummy  line  operated  be-  Co.,  41  Fed.  Rep.  556;  43  Am.  &  Eng. 

tween   Birmingham  and  Ensley  City.  R.  Cas.  215,  it  is  laid  down   that  the 

Birmingham  Mineral  R.  Co.  t'.  Jacobs,  difference  between  street  railways  and 

92  Ala.  200.     The  same  view  is  held  in  railroads  for  general  traffic  consists  in 

Tennessee.     Katzenberger  v.  La  wo,  90  their    use    and    not    in    their  motive 

Tenn.  235.  power;  and  that  a  railroad, the  rails  of 

A  statute  in  Pennsylvania  author-  which  are  laid  so  as  to  conform  to  the 
izing  the  consolidation  of  "  railroads,"  grade  of  the  street,  arid  which  is  other- 
was  held  to  include  street  railways,  wise  so  constructed  that  the  public  is 
Hestonville,  etc.,  R.  Co.  v.  Philadel-  not  excluded  from  the  use  of  any  part 
phia,  89  Pa.  St.  210;  and  an  act  mak-  of  the  street  as  a  public  highway,  which 
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II.  Legal  StaYvb. — Like  an  ordinary  railroad,  a  street  railway 
is  of  a  quasi  public  nature,  and  its  use  is  a  public  use.^     Like  all 

runs  at  a  moderate  rate  of  speed,  which  railroad  companies"  expressly  ex- 
carries  no  freight  but  only  passengers  eluded  street  railroads.  Laws  of  1S75, 
from  one  part  of  a  thickly  populated  ch.  108,  provided  for  the  consolidation 
district  to  another  in  a  town  or  city  **of  railroad  companies  organized  un- 
and  its  suburbs,  and  for  that  purpose  der  the  general  laws  of  this  state." 
runs  its  cars  at  short  intervals,  stop-  Laws  of  1883,  ch.  387  amended  Laws 
pkig  at  every  street  crossing  to  receive  of  1875,  so  as  to  omit  the  word  genera] 
and  discharge  passengers,  is  a  street  in  referring  to  the  laws  of  the  state, 
railway,  no  matter  w-hether  the  cars  It  was  held  that  the  acts  of  1875  ^"^ 
are  propelled  by  animal  or  mechanical  1883  authorized  the  consolidation  of 
power.  '  street  railroad  companies.  /« r^  Wash- 
It  was  held  in  Re  New  York  Dis-  ington  St.,  etc.,  R.  Co., 52  Hun  (N.  Y.) 
trictR.  Co.,  107  N.  Y.  42;  32  Am.  &  311,  affirmed  115  N.  Y.  442 ;  40  Am.  & 
Eng.  R.  Cas.  202,  that  the  New   Tork  Eng.  R.  Cas.  588. 

General  Railroad  act  of  1850  does  not  In  Thompson- Houston  Electric  Co.  v* 

apply  to  street   railways;  also  that  a  Simon,  20  Oregon  60;  47  Am.  &  Eng. 

railroad  confined  within  the  limits  of  R.  Cas.  51,  it  was  held  that  the  provi* 

the  city  and  proposed  to  be  built  under  sion  of  the  statute  concerning  th6  con- 

the  surface  of  the  streets  thereof  is  a  demnation  of  land  for  a  right  of  way 

street  railway  within  the  meaning  of  for   railroads  did  not  apply  to  street 

the  provision  of  the  state  constitution  railways.    The  court  quoted  from  the 

that  no  law  shall   authorize  the  con-  opinion  of  Robertson,  J.,  in  Louisville, 

■struction  of  a  street   railroad   except  etc.,  R.  Co.  v,  Louisville  City  R.  Co., 

upon  the  condition  of  the  consent  of  2  Duv.  (Ky.)  178,  where  it  is  said:  **A 

the  owners  of  one-half  in  value  of  the  railroad  is  for  the  use  of  the  universal 

.abutting  property.     New  York  Cable  public  in  the  transportation  of  all  per- 

Co.  V,  Mayor,  etc.,  of  N.  Y.,  104  N.  Y.  sons,   baggage    and    other    freight;    a 

I ;  People  v.  Newton,  112  N.  Y.  396;  38  street  railway  is  dedicated  to  the  more 

Am.  &  Eng.  R.  Cas.  391.  limited  use  of  the  local  public  for  the 

In  Central  Nat.  Bank  v,  Worcester  more  transient  transportation  of  per- 

Horse  R.  Co.,    13   Allen  (Mass.)  105,  sons  only  and  within  the  limits  of  the 

there  was  a  statute  providing  that  any  city.     In  its  technical  sense,  therefore, 

•  corporations  created  by  the  state  "ex-  a  street  railway  is  not  a  railroad." 
cept  railroad  and  banking  corpora-  Under  Mechanloe'  Lien  LawB.  —  In 
tions "  might  institute  proceedings  in  Front  St.  Cable  R.  Co.  v.  Johnson 
insolvency.  It  was  held  that  the  ex-  (Wash.),  47  Am.  &  Eng.  R.  Cas.  287, 
ception  embraced  street  railway  corpo-  it  is  held  that  a  statute  giving  a  labor- 
rations.  The  court,  by  Gray,  J.,  after  er's  lien  upon  a  "railroad,"  or  "any 
reviewing  the  chief  characteristics  of  other    structure,"    does   not  apply    to 

jailroad  corporations,  said  :  "A  '  horse  street  railways.    The  court,  by  Stiles, 

railroad  company,'  or,  as  it  is  more  fre-  T.,  quotes  from  the  opinion  of  the  court 

•  quently  and  more  appropriately  called  in  Louisville,  etc.,  R.  Co.  v.  Louisville 
in  recent  statutes,  a  *  street  railway  cor-  City  R.  Co.,  2  Duv.  ( K y.)  1 75  :  "A  *  rail- 
poration,'  has  all  these  attributes,  and  road'  and  a  *  street  railroad'  or  *way,' 
is  none  the  less  a*  railroad  corpora-  are  in  both  their  technical  and  popular 
tion,'  less  public  in  its  character,  or  import  as  distinct  and  different  things 
more  fit  to  have  its  franchise  and  prop-  as  a  road  and  a  street,  or  as  a  *  bridge ' 

•  erty  transferred  to  assignees  under  and  a  *  railroad  bridge.'  ...  A 
proceedings  in  insolvency,  because  it  street  railway  is  not,  either  in  the  popu- 
more  generally  uses  horses  instead  of  lar  or  legislative  sense,  a  railroad."  The 
steam  power  to  draw  its  cars,  and  lays  Kentucky  case  is  cited  with  approval  in 
its  rails  over  land  already  devoted  to  2  Rorer  on  Railroads,  p.  1422;  Elliot  on 
the  public  use  for  a  street  or  highway,  Roads  and  Streets,  p.  558.  A  contrary 
and  is  therefore  made  by  statute  pecul-  view,  however,  was  taken  in  St.  Louis 
iarly  subject  in  the  location  and  use  Bolt,  etc.,  Co.  v.  Donahoe,  3  Mo.  A  pp. 
of  its  tracks  to  the  regulations  of  mu-  559.  See  Fleming  v.  St.  Paul  City  R. 
nicipal  authorities."  Co.,  47  Minn.  124;  47  Am.  &  Eng.  R. 

New  Tork   Laws   1869,  ch.  917,  au-  Cas.  290. 

thorizing  the  consolidation  "  of  certain  1.  Therefore  the  right  of  eminent  do- 
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other  private  property,  however,  it  is  subject  to  the  state's  right 
of  eminent  domain,  and  may  be  condemned  for  the  use  of  another 
railway,  or  for  any  other  public  purpose.^ 

The  franchise  to  own  and  operate  a  street  railway  may  belong 
to  an  individual  as  well  as  to  a  corporation,*  though  as  a  matter 
of  fact  nearly  all  street  railways  are  owned  by  corporations. 

Street  railways  are  always  common  carriers  of  passengers,  but 
they  are  not  carriers  of  goods  except  under  special  circumstances.^ 

m.  The  Cobporatioh— Its  Cbeatioh,  Oboakizatioh,  etc.— Street 
railway  corporations  are,  as  a  general  rule,  organized  under  the 
same  general  laws,  and  by  the  same  methods  of  procedure  as 
ordinary  railroad  corporations.*  In  many  states  constitutional 
provisions  exist  which  forbid  the  creation  or  formation  of  any 
corporation  except  under  general  laws.* 

main  may  be  exercised  in  order  to  se-  v.  Simon,  20  Oregon  60;   47  Am.  & 

cure  for  it  a  riglit  of  way.  Union  Depot  Eng.  R.  Cas.  51. 

R.  Co.  T».  Southern    R.  Co.,    105   Mo.  In  an  action  to  recover  damages  of  a 
562;  St.  Louis  R.  Co.  f.  Southern  R.  street-railway  company  for  the  loss  of 
Co.,  105  Mo.  577;  46  Am.  &  Eng.   R.  merchandise  delivered  to  one  of  its  con - 
Cas.  i;  Texas,  etc.,  R.  Co.  r.  Rosedale  ductors  for  transportation  on  the  plat- 
St.  R.  Co., 64  Tex.  80;  22  Am.  &  Eng.  form  of  a  car,  for  which  money  was 
R.  Cas.  160;  53  Am.  Rep.   739;    In   re  paid  by  the  owner  to  the  conductor,  the 
Petition  of  Kerr,  52  Barb.  (N.  Y.)  119.  testimony  of  two   other   persons   that 
Eminent    Domain,     vol.  6,   p.  555;  they  had  paid  money  at  other  times  to 
Railroads,  vol.  19,  p.  780.   Com  fare  the  defendant's  conductors  for  the  like 
Thompson- Houston    Electric    Co.    v,  transportation  of  merchandise  with  the 
Simon,  20  Oregon  60;  47  Am.  &  Eng.  knowledge  of  the  superintendent  of  the 
R.  Cas.  51.     See  also  State  v.  Atlantic  road,  is  competent  evidence  to  show, 
City,  34  N.  J.  L.  99.  and,  in  the  absence  of  anything  to  con- 
Where  a  railroad  track  is  laid  down  trol  or  contradict  it,  sufficient  evidence 
in  a  street,  by  authority  of  the  city  coun-  to  warrant  a  jury  in  finding,  that  the 
cil,   to  connect  a  private  manufactur-  defendants  have  assumed  the  business 
ing  establishment  with  other  railroad  of  common  carriers  of  merchandise  on 
tracks,   it  becomes  a  public  highway,  their  cars.     Levi  v.  Lynn,  etc.,  R.  Co., 
and  the  city  council  has  a  right  to  de-  11  Allen  (Mass.)  30o;'87  Am.  Dec.  713. 
vote   a   portioh  of  the  street  to  that  4.  See  Railroads,  vol.  19,  p.  785 ; 
use;  the  remedy  of  a  person  sustaining  Corporations,  vol.  4,  p.  185. 
injuries  thereby  is  at  law,  and  chancery  The   New    York  Rapid-transit    act^ 
cannot  control   the   manner  in   which  (Laws  New  Tork^  1875,  ch.  606)  gives 
the  right  shall  be  exercised.     Parlin  v.  to  the  commissioners,  therein  directed 
Mills,  II  111.  App.  396.  to  be  appointed  by  the  mayor,  exclu- 

1.  Metropolitan  City  R.  Co.  v,  Chi-  sive  authority  to  make  the  articles  of 
cago,  etc.,  R.  Co.,  87  111.  317.  In  such  incorporation,  and  deliver  the  certifi- 
a  case  it  is  not  the  franchise  which  is  cate  of  incorporation  to  the  directors, 
condemned,  but  the  company's  qualified  And  Nerw  York  Laws  of  1870,  ch.  135,, 
right  of  property  in  the  street.  Seealso  authorizing  the  directors  of  any  cor- 
infrot  this  title.  Use  of  Tracks  of  An-  poration  organized  under  the  general 
other  Company,  act  to  file  an  amended  certificate  of  in- 

2.  Henderson  v,  Ogden  City  R.  Co.  corporation  cannot  apply  to  such  com- 
(Utah),  46  Am.  &  Eng.  R.  Cas.  95;  panies.  /«  re  New  York  Cable  R.  Co., 
New  York,  etc.,  R.  Co.  v.  Forty-second  109  N.  Y.  32,  aff^g  ^^  Hun  (N.  Y.)  53; 
St.  R.  Co.,  50  Barb.  (N.  Y.)  309.  See  New  York  Laws,  1891,  chap.  4,  pro- 
also  Budd  v,  Multnomah  St.  R.  Co.,  15  vides  for  the  sale  of  rapid- transit  fran- 
Oregon  404;  40  Am.  &  Eng.  R.  Cas.  chises  at  public  auction.  See  infra, 
551;  3  Am.  St.  Rep.  169.     Railroads,  this  title,  Elevated  Railroads, 

vol.  lo,  p.  783.  5.  Grand  Cent.  R.  Co.  r.Gulf ,  etc.,  R. 

8.  Thompson- Houston  Electric  Co.    Co.,  63  Tex.  529;  36  Am.  &  Eng.  R.. 
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The  right  to  exist  as  a  corporation  is  one  which  may  be  granted 
only  by  the  legislature ;  power  to  grant  such  a  right  is  an  attri- 
bute of  sovereignty  which  may  not  be  delegated.^  Any  irregulari- 
ties  in  the  formation  of  the  corporation  may  be  and  are  cured  by 
subsequent  legislative  recognition.* 

IV.  The  Chabteb  as  a  Coktract. — The  charter  of  a  street  rail- 
way corporation  granting  the  franchise  to  construct  and  operate 
the  railroad,  and  other  franchises  necessarily  incidental,  is,  like 
charters  of  other  corporations,  a  contract,  the  obligation  of  which 
may  not  be  impaired  by  subsequent  legislation  -^  and  this  rule 

Cas.  142 ;  Denver,  etc.,  R.  Co.  v.  Den-  cific  mention  of  the  termini.  Koch  v, 
verCity  R.  Co.,  2  Colo.  673.  The  Cali-  North  Ave.  R.  Co.  (Md.),  50  Am.  & 
fornia  Const.,  art.  4,  §  31,  prohibiting  Eng.  R.  Cas,  401.  See  also  in  this  con- 
the  formation  of  a  corporation,  except  nection,  St.  Louis  R.  Co.  v.  North- 
under  general  laws,  cannot  be  con-  western  St.  Louis  R.  Co.,  2  Mo.  App. 
slrued  to  prohibit  an  organized  corpo-  69;  In  re  New  York  Cable  R.  Co.,  109 
ration  from  receiving  by  assignment  N.  Y.  32,  aff^ff  ^$  Hun  (N.  Y.)  153. 
from  its  lawful  owners,  a  franchise  to  8.  Springfield  R.  Co.  v.  Springfield, 
construct  and  operate  a  street  railway.  58  Mo.  674;  Asheville  St.  R.  Co.  v. 
People  V,  Stanford,  77  Cal.  360.  Asheville  (N.  Car.),  14  S.  E.  Rep.  316; 
And  the  grant  of  additional  powers  Brooklyn  Cent.  R.  Co.  v.  Brooklyn 
to  a  corporation  already  existing,  as,  City  R.  Co.,  32  Barb.  (N.Y.)  358;  Hays 
for  example,  authority  to  construct  its  v.  Com.,  82  Pa.  St.  517;  Wyandot  f. 
road  on  such  streets  as  the  city  council  Corrigan,  35  Kan,  21.  See  also  Cor- 
should  prescribe,  does  not  violate  such  porations,vo1.  4,  p.  207 ;  Franchises. 
a  constitutional  provision.     Hodges  v.  vol.  8,  p.  620. 

Baltimore  Union  Pass.  R.  Co.,  58  Md.  In  Nash  v.  Lowry,  37  Minn.  261,  the 

603 ;  10  Am.  ^  ^"£*  ^'  ^^^'  ^7^'  common  council  of  St.  Paul,  by  an  or- 

1.  Fanning  v.  Osborne,  102  N.  Y.  dinance,  granted  a  street  railway  fran- 
441 ;  25  Am.  &  Eng.  R.  Cas.  252.  chise,  and  subsequently  the  legislature 

Where  a  corporation,  by  virtue  of  a  "confirmed  and  validated"  the  ordi- 
legislative  grant,  has  authority  to  con-  nance.  It  was  held  that  this  ordinance 
struct  and  operate  its  road  in  certain  constituted  a  contract  which  the  coun- 
streets,  an  ordinance  giving  it  author*  cil  could  not  thereafter  rescind  or  re- 
ity  to  extend  its  tracks  to  other  streets  voke,  and  that  it  was  immaterial  to  the 
is  not  an  attempt  to  confer  corporate  validity  of  the  grant  whether  the  grant- 
powers,  and,  therefore,  does  not  con-  ees  constituted  a  corporation  or  only  a 
travene  a  constitutional  provision  partnership.  See  also  West  Philadel- 
againstordinancesconferringcorporate  phia  Pass.  R.  Co.  v,  Dougherty,  3  W. 
powers.  Sims  v.  Street  R.  Co.,  37  Ohio  N.  C.  (Pa.)  62. 

St.  556;  4  Am.  &  Eng.  R.  Cas.  132.  Where  an  ordinance  of  a  city,  grant- 
See  infra^  this  title.  Authority  of  ing  a  railway  company  the  right  to 
Municipality  to  Grant;  Authority  of  construct  and  operate  a  track  along  a 
Legislature,  portion  of  a  street,  upon  certain  condi- 

2.  See  Railroads,  vol.  19,  p.  789.  tions,  has  been  accepted,  so  that  the 
Article  3,  section  159  of  the  Maryland  ordinance  as  accepted  constitutes  a  con- 
Code  provides  that  the  certificate  of  tract,  the  rights  of  the  contracting  par- 
incorporation  shall  specify  the  termini  ties  will  be  governed  by  the  ordinance, 
of  the  road  and  the  counties  or  cities  and  the  city  may  not  impose  new  and' 
through  which  it  shall  pass.  Where  further  conditions  and  burdens  upon 
the  certificate  of  a  street-railway  com-  the  company  without  its  consent,  such 
pany  specifies  that  the  entire  road  is  to  as  the  construction  and  operation  of  an 
be  located  in  a  certain  citj-,  and  the  extended  line  of  its  road,  these  not  hav- 
termini  are  to  be  therein,  and  the  leg-  ing  been  required  under  the  original 
islature  afterwards  recognizes  the  com-  ordinance.  People  7;.  Chicago  West- 
pany  as  a  valid  existing  corporation  by  em  R.  Co.,  118  111.  113,  aff*g  18  111. 
authorizing  its  consolidation  with  an-  App.  125.  See  also  Electric  K.  Co.  v. 
other  company,  the  effect  of  such  leg-  Grand  Rapids,  84  Mich.  257;  46  Am. 
islationisto  aispensewith  a  morespe-  &  Eng.  R.  Cas.  26. 
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may  be  invoked  where  a  change  in  the  mode  of  taxation  is 
attempted  which  would  be  violative  of  charter  rights.^  This 
question  arises  most  frequently  in  determining  the  right  to  require 
the  company  to  improve  or  repair  the  streets  occupied  by  its 
tracks,  and  is  treated  in  a  subsequent  part  of  this  article.*  The 
charter  may  be,  however,  and  usually  is,  granted  with  the  express 
condition  that  it  shall  be  subject  to  amendment  or  repeal.* 
V.  Eight  to  XJaE  Stbeets— 1.  Generally.— The  right  of  any  com- 

Although  the  existing  franchise  of  a  Supplement  to  Oharter. — In  Philadel- 

street  railway  company  is  not  affected  phia,  etc.,  Pass.  R.  Co.'s    Appeal,  102 

by  the  adoption  of  a  new  charter  by  Pa.  St.  123;  20  Am.  Eng.  R.  Cas.  i,  it 

the  city,  yet  the  grant  of  a  franchise  for  is  held  that  a  supplement  to  a  charter 

an  extension  after  such  adoption  will  of  a  street  railway  which  merely  con - 

be  subject  to   the  restrictions  of  the  fers  upon  it  a  new  right,  or  enlarges 

new  charter.     St.  Louis  v.  Missouri  R.  an  old  one,  without  imposing  a  new  or 

Co.,  13  Mo.  App.  524.  additional  burden  upon  it,  is  a  mere  li- 

A  street  railroad  company  incorpo-  cense  or  promise  by  the  state  and  may 
rated  in  1S63,  with  nothing  in  its  charter  be  revoked  at  pleasure;  it  is  without 
making  the  consent  of  the  city  a  pre-  consideration  to  support  it  and  is  not 
requisite  to  the  exercise  of  its  powers  binding  on  a  subsequent  legislature, 
in  the  extension  of  its  road,  prior  to  1874  In  this  case,  however,  the  original  char- 
had  constructed  its  road  in  but  a  few  of  ter  and  the  supplement  were  passed  at 
the  streets  which  its  charter  author-  the  same  session,  with  only  a  few  days 
ized  it  to  occupy.  In  1887,  being  about  intervening,  and  the  organization  of 
to  extend  ^its  tracks  to  unoccupied  the  company  took  place  after  the  pas- 
streets,  the  city  filed  a  bill  for  an  in-  sage  of  the  supplement.  There  being 
junction,  on  the  ground  that  its  con-  other  questions  controlling  the  deci- 
sent  had  not  been  obtained.  It  ap-  sion  of  the  case,  the  court  declined  to 
peared  that  the  constitutional  amend-  pass  upon  the  legal  effect  of  the  said 
ment  of  1857  provided  power  in   the  supplement. 

legislature  to  alter,revoke,  or  annul  any  1.  Douglas  v.  Orange,  etc.,  Horse 
charter  thereafter  conferred,  and  that  Car  Co.,  34  N.  J.  L.  485.  See  also  De- 
an article  of  the  new  constitution  of  troit  v.  Detroit  City  R.  Co.,  76  Mich. 
1874  provided  that  no  street  railway  421 ;  39  Am.  &  Eng.  R.  Cas.  538. 
should  be  constructed  within  the  limits  But  in  New  York  v.  Twenty-third 
of  any  city  without  the  consent  of  the  St.  R.  Co.,  113  N.  Y.  311 ;  41  Am.  & 
local  authorities.  It  was  held  that  the  Eng.  R.  Cas.  640,  affirming  s.  c.  48  Hun 
injunction  would  not  lie;  that  the  (N.  Y.)  552,  it  was  held  that  a  statute 
amendment  of  1857  gave  no  arbitrary  which  requires  a  street  railroad  corn- 
power  to  repeal  charters  at  will ;  that  pany  to  pay  to  the  city  annually,  a  per- 
cven  where  a  moving  cause  was  made  centage  of  its  gross  earnings  in  lieu  of 
to  appear,  such  alteration  or  revoca-  a  fee  for  each  car  used  by  it  as  required 
tion  must  be  so  made  that  no  injustice  by  its  charter,  is  to  be  deemed  an 
shouldbedone  to  the  corporators;  and  amendment  of  the  charter  in  that  re- 
that  the  right  of  the  company  to  lay  spect,  and  is  valid  under  constitutional 
its  tracks  in  the  streets  authorized  by  and  statutory  provisions  reserving  the 
its  charter  was  not  repealed  by  the  right  to  alter,  suspend,  or  repeal  the 
constitutional    amendment    of     1874.  charter. 

Williamsport  Pass.  R.  Co.  v,  Williams-  It  was  held  in  New  York  p.  Second 

port,  120  Pa.  St.  I ;  36  Am.  &  Eng.  R.  Ave.  R.  Co.,  32  N.  Y.  261,  that  an  ordi- 

Cas.  125.  nance  of  a  city   imposing  an  annual 

After  a  street  railway  company  has  license  fee  of  $50  for  each  car  of  a  street 

availed  itself  of  a  city's  permission  to  car  company  is  void, 

lay  a  double  track  in  the  streets,  the  2.  See  infra^   this  title.   Repair  of 

city  cannot,  by  amendment,  restrict  the  Streets, 

company  to  a  single  track,  no  injury  S.  Greenwood  v.  Union   Freight  R. 

being  shown  to  be  wrought.     Burling-  Co.,  105   U.S.  13;  9  Am.  &    Eng.  R. 

ton  V,  Burlington  St.  R.  Co.,  49  Iowa  Cas.  526;   Henderson  v.  Central  Pass. 

144;  31  Am.  Rep.  145.  R.  Co.,  21   Fed.  Rep.  358;  20  Am.  & 
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pany  to  use  the  streets  of  a  city  for  its  track  is  possessed  by  vir- 
tue of  its  franchise  granted  by  the  legislature,  or  of  a  license  from, 
the  city ;  this  right  is,  therefore,  subject  to  the  linnitations  of  the 
grant  of  the  franchise  or  license,  and  to  the  inherent  right  of  the 
city  to  control  and  regulate  its  streets  so  far  as  may  be  necessary 
to  preserve  to  the  public. their  free  use.^  The  city  may,  there- 
fore, when  necessary  in  making  improvements,  obstruct  or  remove 
the  track  temporarily,  although  a  serious  interruption  in  the  use 
of  the  railway  may  follow.  The  company,  like  all  others  using 
the  highway,  must  submit  to  temporary  inconveniences  for  the 
sake  of  permanent  public  advantage.* 

Where  two  or  more  companies  each  have  the  right  to  lay  tracks 
in  a  street,  which  can  only  be  occupied  by  one,  the  company  which 
first,  in  good  faith,  prosecutes  the  construction  of  its  road  there 
acquires  a  right  of  occupancy  superior  to  that  of  others  coming 
later.* 

A  bridge  spanning  a  stream  and  connecting  streets  on  either 
side,  constitutes  a  part  of  the  street,  and  if  a  company  has  author- 
ity to  operate  its  road  over  the  bridge,  this  right  is  not  affected 
by  the  destruction  of  the  bridge  and  the  erection  of  a  new  one 
in  its  stead.* 

Eng.R.Cas.  542;  New  York  v.Twenty-  &  Eng.  R.  Cas.  234,  quoting  and   ap- 

third  St.  R.  Co.,  113  N.  Y.  311;  41  /r<7t;i»^  Elliott  on  Roads  and  Streets, 

Am.   &   Eng.   R.   Cas.  640.     See  also  p.  570;    Hamilton   St.  R.,  etc.,  Co.  v. 

Corporations,  vol.  4,  p.  207;  Fran-  Hamilton,    etc.,   Co.,   5   Ohio   C.   Ct. 

CHisES,  vol.  8,  p.  620.  319;  50  Am.  &  Eng.  R.  Cas.  420,  note. 

Under  Massachusetts  Stats,  of  1864,  But    a  company   authorized   to   build 

ch.  229,  §  15^  the  selectmen  of  a  town  a  cable  road  only,    acquires  no  right 

may  revoke  the  location  in  the  town  of  by  commencing  the  construction  of  a 

the  track  of  a  street  railway  company  horse  or  electric  road,  and  if  another 

which  is  chartered  to  extend  beyond  company  in  good  faith    afterward  be- 

the  limits  of  the  town.     Medford,  etc.,  gins   the  construction  of  a  road    au- 

R.  Co.,  t'.  Somerville,  etc.,  R.  Co.,  Ill  thorized    by   its   charter,   such   latter 

Mass.  232.  company  is   entitled  to  an   injunction 

1.  Middlesex  R.  Co.  7*.  Wakefield,  against  the  first  one.  Indianapolis 
103  Mass.  262.  See  infra^  this  title,  Cable  St.  R.  Co.  f.  Citizens'  St.  R. 
Conditions  Annexed  to  urants.  Co.,  127  Ind.  369;  43  Am.  &  Eng.  R, 

2.  Middlesex  R.  Co.  v,  Wakefield,  Cas.  234. 

103  Mass.  262.  Compare  West  Phila-  In  Brooklyn  City  R.  Co.  v.  Coney  Is- 
adelphia  Pass.  R.  Co.  v,  Philadelphia,  land,  etc.,  R.  Co.,'35  Barb.  (N.  Y.)  364, 
10  Phila.  (Pa.)  70,  holding  that  the  it  was  held  that  as  the  construction  of 
construction  of  another  street  railway  the  road  in  the  street  can  give  no  ex- 
is  not  such  a  "public  work"  as  will  elusive  right,  one  company  cannot 
justify  the  tearing  up  of  a  railway  prevent  another  one  from  first  laying 
already  laid.  its  track  in  the  street  in  question.  If 
And  wherever  authority  to  extend  the  acts  of  either  amount  to  a  public 
the  time  is  sought  on  the  ground  that  nuisance  or  obstruction  of  the  way,  it 
such  an  extension  is  a  necessary  inci-  is  for  the  public,  and  not  for  the  other 
dent  to  the  original  grant,  the  burden  company,  to  complain, 
rests  on  the  company  to  show  that  the  4.  Bridge  Faxt  of  tlie  Street. —  In 
■extension  is  such  a  necessary  incident.  Floyd  v.  Rome  St.  R.  Co.,  77  Ga.  614, 
People  V.  Third  Ave.  R.  Co.,  45  Barb,  a  bridge  was  constructed  by  F  county 
(N.  Y.)  63.  within  the  city  limits  and  placed  under 

3.  Conflicting  Rights  of  Occupajicy. —  the  city's  control,  it  agreeing  to  keep 
Indianapolis  Cable  St.  R.  Co.  v.  Citi-  it  in  repair  but  not  to  rebuild.  Under 
.zens*  St.  R.  Co.,  127  Ind.  369;  43  Am.  its  charter  and  with  the  consent  of  both 
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2.  Authority  of  Municipality  to  Grant — a.  In  General. — It  is  a 
(undamental  principle  in  this  connection  that  the  powers  of  a  mu- 
nicipal corporation  in  respect  to  the  control  of  its  streets  are  held 
in  trust  for  the  public  benefit,  and  cannot,  unless  clearly  author- 
ized by  a  valid  legislative  enactment,  be  surrendered  or  delegated 
by  contract  to  private  persons,  or  other  corporations.^  This 
principle  has  been  successfully  invoked  to  have  an  ordinance  de- 
clared void  which  granted  to  a  company  the  right  to  construct 
and  operate  a  street  railway  for  an  unlimited  period  of  time,  and 
without  reserving  any  power  of  revocation.*  Such  an  ordinance 
would  be  a  contract,  and  would  be  void  as  a  delegation  of  powers 
which  are  a  public  trust  and,  in  the  absence  of  express  authority, 
inalienable.  It  would  differ  from  a  mere  license  which  is  in  its  nature 
revocable  and  subject  to  the  regulation  and  control  of  the  muni- 
cipal government.* 

city  and  county  the  railway  company  669;    Stanley'   v.   Davenport,   54  Iowa 

laid  its  tracks  on  the  bridge.  The  bridge  463;  37  Am.  Rep.  216;  Denver,  etc.,  R» 

having  been  destroyed  a  new  one  was  Co.  v.  Denver  City  R.  Co.,  2  Colo.  673 

placed  in  its  stead  by  the  county.   The  (city  of  D.  had  no  such  authority  un- 

county   then   sought  to    restrain   the  der   territorial  government);    State  v. 

company  from  laying  its  tracks  on  the  Bell,  34  Ohio  St.  194  (held  that  mu- 

new  bridge  without  making  compen-  nicipality  could  not  delegate  to  a  board 

sation.   It  was  held  that  the  injunction  the  right  tograntsuch  privileges);  Reg. 

would  not  lie;  the  statute  having  made  v.  Train,  2  B.  &  S.  640;  no  E.  C.  L. 

the  bridge  a  part  of  the  street  the  com-  640;  Reg.  v,  Charlesworth,  16  Qj.  B. 

pany's  license  to  lay  its  track  thereon  1012;  Reg.  7*.  Longton  Gas.  Co.,  2  E. 

could  not  be  revoked  except  by  legis-  &  El.  651;  Chicago  v.  Rumpff,  45  111. 

lative  act;  moreover  such  use  of  the  90;  Logan  r.  Pyne,  43  Iowa  524, 

bridge  did  not  constitute  an  additional  3.  The  distinction  is  to  be  made  in 

burden.     See  in  this  general  connec-  this  connection  between  the  grant  of  a 

tion,  Pittsburgh,  etc.,  R.  Co.  z\.  Point  license  and   that  of  a  franchise.     A 

Bridge    Co.,   22  Pittsb.    L.   J.    N.    S.  franchise  is  a  contract;  it  must  emanate 

(Pa.)  367.  from  the  sovereign  power  of  the  state 

1.  This  is  the  language  of  2  Dillon  and  can  never  be  granted  by  a  munic- 
Mun.  Corp.  (4th  ed.j,  §  716  (567).  See  ipality  unless  the  power  to  do  so  has 
it  quoted  and  approved  in  Des  Moines  clearly  and  specifically  been  granted 
St.  R.  Co.  V.  Des  Moines  Broad-Gauge  to  it.  This  distinction  is  adverted  to 
St.  R.  Co.,  73  Iowa  513;  32  Am.  &  clearly  and  at  length  in  several  lead- 
Eng.  R.  Cas.  209.  See  also  People's  ing  cases,  and  a  grant  like  that  men- 
Pass.  R.  Co.  V.  Memphis  City  R.  Co.,  tioned  in  the  text  was  held  void  as  be- 
10  V^all.  (U.  S.)  38;  Covington  St.  R.  ing  an  attempt  on  the  part  of  the  mu- 
Co.  1'.  Covington, 9  Bush  (Ky.)  127.  nicipality  to  grant  a  franchise.     Mil- 

2.  Davis  V,  Mayor,  etc.,  of  N.  Y.,  14  hau  v.  Sharp,  27  N.  Y.  619;  84  Am. 
N.  Y.  506;  67  Am.  Dec.  186;  rev*g  Dec.  314,  aff^g  28  Barb.  (N.  Y.)  22S, 
3  Duer  (N.  Y.)  119;  Milhau  r.  Sharp,  tLndfoUowing  Davis  t'.  Mayor,  etc.,  of 
27  N.  Y.  611;  84  Am.  Dec. 3 14,  affirm-  N.  Y.,  14  N.  Y.  623;  67  Am.  Dec.  186; 
ing  2^  Barb.  (N.  Y.)  228;  Coleman  v.  Great  Cent.  R.  Co.  f.  Gulf,  etc.,  R. 
Second  Ave.  R.  Co.,  38  N.  Y.  201,  Co.,  63  Tex.  529;  26  Am.  &  Eng.  R. 
affirming  38  Barb.  (N.  Y.)  371 ;  Peo-  Cas.  114  (consent  of  city  is  not  a  grant 
pie  V.  O^Brien,  iii  N.  Y.  i;  36  Am.  &  but  a  license) ;  Chicago  City  R.  Co.  r. 
Eng.  R.  Cas.  78;  Eichels  v,  Evansville  People,  73  111.  546;  Beekman  t*.  Sara- 
St.  R.  Co.,  78  Ind.  263;  5  Am.  &  Eng.  toga,  etc.,  R.  Co.,  3  Paige  (N.  Y.)  75; 
R.  Cas.  274;  41  Am.  Rep.  562;  2  Dillon  22  Am.  Rep.  679;  Coleman  v.  Second 
Mun.  Corp.  (4th  ed.),  §  716  (567);  Ave.  R.  Co.,  38  N.  Y.  201;  Fanning  r. 
Birmingham,  etc.,  R.  Co.  v.  Birming-  Osborne,  102  N.  Y.  441;  25  Am.  &  Eng. 
ham  R.  Co.,  78  Ala.  46^.  See  also  R.  Cas.  252;  Franchises,  vol.  8,  p» 
Stange  v.  Hill,  etc.,  R.  (Jo.,  54  Iowa  585.    In  the  first  of  these  cases  the 
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Whether  or  not  the  right  to  authorize  the  use  of  its  streets  ex- 
ists in  the  municipality  in  particular  cases,  is  a  question  of  the 

construction  of  charters  and  of  legislative  provisions ;  but  the 
powers  usually  conferred  upon  municipal  corporations  are  gener- 
ally sufficient  to  authorize  the  implication  that  such  right  exists.^ 
But  even  where  a  municipal  corporation  has  such  an  authority  it 
niust  be  confined  to  a  reasonable  exercise  thereof,  and  such  au- 

coiirt,  by  Selden.  J.,  speaking  of  the  res-  (N.  Y.)  193  ;  Milhau  v.  Sharp,  17  Barb, 
olution  of  the  city  council,  said  :  '*  If  (N.  Y.)  435  ;  New  York,  etc.,  R.  Co.  v, 
that  resolution  should  be  sustained,  no  New  York,  i  Hilt.  (N.  Y.)  562;  State 
power  would  remain  in  the  municipal-  v.  Mayor,  etc.,  of  Hoboken,  30  N.  J.  L. 
ity  to  remove  the  railway  after  its  con-  225 ;  Texas,  etc.,  R.  Co.  v,  Rosedale  St. 
struction,  if  it  should  prove  to  be  a  R.  Co.,  64  Tex.  80 ;  22  Am.  &  Eng.  R. 
nuisance,  or  to  reduce  the  rate  of  fare,  Cas.  160 ;  53  Am.  Rep.  739 ;  Mayor,  etc., 
if  it  should  be  found  to  be  unreasonably  of  Houston  v.  Houston  City  St.  R.  Co. 
high,  or  to  compel  the  introduction  of  (Tex.),  50  Am.  &  Eng.  R.  Cas.  280 
any  improved  method  of  conveyance,  (legislature  had  given  city  council  ex- 
if  at  any  future  time  such  method  elusive  control  and  regulation  of  all 
should  be  invented,  without  the  con-  streets  and  of  everything  concerning 
sent  of  the  railway  company ;  and  the  street  railways).  A  different  view  is 
powers  of  the  municipality  over  the  taken  in  Eichels  v,  Evansville  St.  R. 
street  in  many  other  respects  would  be  Co.,  78  Ind.  263 ;  50  Am.  &  Eng.  R.  Cas. 
abridged.  Those  powers  were  given  274;  41  Am.  Rep.  562.  The  court  by 
to  the  municipality  as  a  trust  to  be  Elliott,  C.  J.,  said  :"  There  is  no  provi- 
held  and  exercised  for  the  public  ben-  sion  in  the  original  charter,  nor  in  any 
efit,  from  time  to  time  as  occasion  of  the  various  acts  amending  it,  confer- 
might  require,  and  they  could  neither  ring  power  to  grant  to  either  steam  or 
be  delegated  to  others,  nor  effectually  horse  railway  companies  the  right  to 
abridged  by  any  act  of  the  municipal  use  the  streets  ofthecitj'.  The  ordinary 
authorities.  People  v.  Kerr,  27  N.  Y.  and  incidental  powers  of  a  municipal 
1S8."  See  Atchison  St.  R.  Co.  r.  corporation  are  not  broad  enough  to  in - 
Nave,  38  Kan.  744;  36  Am.  &  Eng.  R.  dude  the  power  to  grant  to  a  railway 
Cas.  29.  company  the  right  to  lay  tracks  and 
1.  In  2  Dillon  Mun.  Corp.  (4th  ed.),  §  conduct  the  business  of  transporting 
724  (575),  it  is  said  :  "The  usual  powers  passengers  upon  and  over  the  streets  of 
of  a  general  nature  in  municipal  cor-  the  municipality.  Such  a  power  is  an 
porations  over  streets  are  not  sufficient  extraordinar}-  one,  and  one  which  can- 
to fconfer  upon  them  the  right  to  author-  not  be  implied  from  a  charter  of  a  mu- 
ize  the  appropriation  of  streets  by  or-  nicipal  corporation,  which  confers  only 
dinary  railroads  which  connect  differ-  the  usual  powers  ordinarily  bestowed 
«nt  towns,  whose  tracks  are  constructed  upon  such  corporations." 
in  the  usual  manner,  and  whose  trains  In  Stange  v.  Hill,  etc.,  R.  Co.,  54 
are  propelled  by  steam.  But  it  is  Iowa  669,  an  ordinance  granting  to  a 
otherwise  as  respects  horse  railways;  street  railway  company  the  right  to 
these  are  for  local  travel,  and  the  or-  construct  and  operate  a  street  railway, 
dinary  powers  of  municipal  corpora-  using  either  horse  or  steam  power,  was 
tions  are  often  ample  enough,  in  the  held  void,  as  being  beyond  the  power 
absence  of  express  or  other  legislation  of  the  municipality ;  it  had  no  au- 
on  the  subject  indicating  a  different  in-  thority  to  authorize  the  use  of  the 
tent,  to  authorize  them  to  permit  or  re-  street  by  a  steam  railway  without 
fuse  to  permit  the  use  of  streets  within  compensation  to  the  owners  of  abut- 
their  limits  for  such  purposes."  Quoted  ting  property.  Stanley  v.  Davenport, 
with  approval  in  State  v.  Corrigan,*ctc.,  54  Iowa  463;  37  Am.  Rep.  216.  Aft- 
St.  R.  Co.,  85  Mo.  275;  29  Am.  &  Eng.  erwards  the  legislature  attempted  to 
R.  Cas.  596;  55  Am.  Rep.  366;  Atchison  validate  the  ordinance  by  granting 
St.  R.  Co.  v.  Missouri  Pac.  R.  Co.,  31  power  to  pass  it;  but  it  was  held  that 
Kan.  668;  14  Am.  &  Eng.  R.  Cas.  444.  the  constitutional  provision  against 
See  also  Brown  v.  Duplessis,  14  La.  special  legislation  forbade  the  passage 
Ann.  854 ;  Faust  v.  Pass.  R.  Co.,  3  Phila.  of  such  a  statute.  Stange  v.  Dubuque, 
<Pa.;  164;  Milhau  v.  Sharp,  15   Barb.  62  Iowa  303;  14  Am.  &  Eng.  R.  Cas.  107. 
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thority  cannot  be  extended  to  authorize  a  grant  to  an  individual 
of  a  right  to  construct  a  private  railroad  across  or  along  a  street 
for  his  own  particular  benefit ;  *  nor  can  it  authorize  grants  to  so 
many  companies  that  the  street  will  be  virtually  closed  to  public 
travel.* 

If  a  municipal  ordinance,  specially  authorizing  a  particular  street 
railway  company  by  name  to  occupy  certain  streets,  is  invalid  on 
constitutional  grounds,  it  is  absolutely  void,  and  may  not  be  given 
a  general  effect  so  as  to  inure  to  the  benefit  of  another  company 
having  a  prior  charter  for  the  streets  named.^ 

Where,  however,  a  municipality  merely  exceeds  its  powers  in 
granting  the  use  of  its  streets  to  a  railway  company,  the  legisla- 
ture may  confirm  its  action  and  render  valid  the  privilege  granted ;  * 
but  if  the  curative  act  is  in  contravention  of  the  constitution,  it 
will,  of  course,  be  of  no  efficacy.* 

1.  Heath  v.  Des  Moines,  etc.,  R.  Co.,  only  be  exercised  for  the  benefit  of  the 
6i  Iowa  ii;  10  Am.  &  Eng.  R.  Cas.  public  and  was  unauthorized  and  void. 
313;  Macon  t'.  Harris,  75  Ga.  761.  See  Compare  Billard  v.  Erhart,  35  Kan. 
also  In  re  Split  Rock  Cable  Road  Co.,  611;  Clarke  v.  Blackmar,  47  N.  Y.  150. 
128  N.  Y.  408;  51  Am.  &  Eng.  R.  Cas.  And  in  Chicago  Dock,  etc.,  Co.  v.  Gar- 
514;  State  V.  Trenton,  36  N.  J.  L.  79.  ritj,  115  111.  155,  it  was  held  that  rail- 
In  this  case  the  court,  by  Van  Syckel,  way  tracks  leading  to  private  ware- 
J.,  said  :  '*  Streets  and  highways  are  in-  houses  might  be  a  public  use  in  such  a 
tended  for  the  common  and  equal  use  sense  as  to  justify  their  being  laid  on 
of  all  citizens,  to  which  end  they  must  the  city  streets. 

be    regulated.     An    appropriation    of  2.  Street  R.  Co.  v.  West  Side  St.  R. 

them  to  private  individual  uses,  from  Co.,  48  Mich.  433;  7  Am.  &  Eng.   R. 

which  the   public  derive   no   conven-  Cas.  95. 

ience,  benefit,  or  accommodation,  is  not  8.  Larimer,  etc.,  St.  R.  Co.  v,  Lari^ 

a  regulation,  but  a  perversion  of  them  mer  St.  R.  Co.,  137  Pa.  St.  533. 

from  their  lawful  purposes,  and  cannot  4.  McCartney   v,   Chicago,  etc.,   R* 

be   regarded   as  an   execution   of  the  Co.,  112  111.  611;  29  Am.  &   Eng.   R. 

trust  imposed  in  the  city  authorities."  Cas.  326;  People  v,  Los  Angelos  Elec- 

Mikesell   v.   Durkee,  34  Kan.  509;  36  trie  R.  Co.,  91  Cal.  338;  Nash  v,  Xx)w- 

Kan.  97    (abutting  lotowner  may  en-  ry,  37  Minn.  361.  In  this  case,  the  com- 

join  use  of  such  road) ;  Memphis  City  mon  council  of  the  City  of  St.  Paul,  by 

R.  Co.  V.  Memphis,  4  Coldw.  (Tenn.)  ordinance,  granted  a  franchise  for  the 

406 ;  Carli  v.  Stillwater  St.   R.,   etc.,  construction  of  a  street  railway,  which 

Co.,  28  Minn.  373;  3  Am.  &  Eng.  R.  was  in  excess  of  its  authority.     Subse- 

Cas.  226 ;  41  Am.  Rep.  290.  quentlj'   the   ordinance  was  confirmed 

The  citj'  of  St.  Louis  has  authority  and  validated  by  the  legislature,  and  it 

under  its  charter  to  regulate  the  use  of  was  held  that  thereafter  the  common 

its   streets ;   but  it  was   held  that   this  council  could  not  rescind  or  revoke  the 

authority  extended  only  to  the  public  right  so  granted. 

use  of  such  streets,  and  that  the  city  5.  The  City  of  Dubuque,  acting  un- 
was  not  authorized  to  grant  permission  der  a  special  charter,  enacted  an  or- 
to  a  party  to  build  a  street  railway  for  dinance  conferring  upon  a  street  rail- 
his  own  private  use.  Glaessner  v.  An-  way  company  authority  to  construct 
heuser-Busch  Brewing  Co.  100  Mo.  508.  upon  certain  streets  in  the  city  a  rail- 
In  Fanning  v.  Osborne,  102  N.  Y.  441,  way,  and  to  operate  the  same  with? 
where  a  portion  of  the  street  railroad  either  steam  or  horse  power.  The  city 
was  given  up  by  the  corporation  for  the  had  no  power  to  pass  this  ordinance 
private  use  of  a  private  party,  which  (see  Stange  v.  Hill,  etc.,  R.  Co.,  54 
authority  was  not  given  under  the  Iowa  669;  Stanley  v,  Davenport,  54 
charter,  it  was  held  that  this  was  an  at-  Iowa  463).  The  legislature  of  the  state 
tempt  by  the  railroad  company  to  trans-  thereafter  passed  an  act  in  the  follow- 
fer  to  an  individual  rights  which  could  ing  terms,  viz. :  **  The  ordinance  of  Uie 
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It  has  been  held  that  when  parks,  squares,  or  grounds  are  dedi- 
cated to  the  public  for  the  purposes  of  beauty,  adornment,  health, 
or  recreation,  neither  the  legislature  nor  the  municipality  can  au- 
thorize their  occupation  by  street  railways ;  ^  but  it  seems  to  be 
otherwise  when  the  property  is  vested  in  the  municipality  with- 
out restriction  as  to  its  use.* 

b.  Exclusive  Privileges.— In  view  of  the  fact  that  the  policy 
of  the  law  is  always  to  discourage  monopolies,  authority  to  grant 
exclusive  privileges  to  any  street  railway  company  as  to  the  occu- 
pation of  a  street  does  not  exist  in  a  municipal  corporation,  unless 
the  power  has  been  conferred  by  the  legislature  in  direct  and 
express  terms.  It  can  never  exist  by  mere  implication  or  con- 
struction.*    Indeed,  the  question  has  more  than  once  arisen  as  to 

city  council  of  the  City  of  Dubuque  that  the  city  had  beautified  and  adorned 
.  .  .  granting  to  the  Hill  &  West  the  same.  The  city  filed  a  bill  in  chan- 
Dubuque  Street  Railway  Company  the  eery  to  prevent  the  company  from  ap- 
right  of  way  for  its  railroad  on  certain  propriating  the, square  for  railroad  pur- 
streets  of  said  city  mentioned  in  said  or-  poses,  and  it  was  held  that  the  rail- 
dinance,  be,  and  the  same  is  hereby,  way  company  should  be  perpetually  en- 
validated  and  made  as  effective  in  law  joined  from  all  attempts  to  lay  down 
as  if  said  council  had  full  power  and  au-  the  track  of  its  road  through  or  across 
thority  to  pass  the  same  at  the  time  said  the  public  square.  And  it  was  said 
ordinance  was  passed."  It  was  held  that  where  a  public  square  is  vested  in  a 
that  as  the  legislature  could  not  by  municipal  corporation,  the  cestuis  que 
special  act  have  authorized  the  city  to  use  acquire  a  vested  estate  in  the  same, 
pass  the  ordinance  in  question,  it  fol-  and  neither  the  municipality  nor  the 
lowed  that  it  could  not,  after  the  passage  legislature  can  divert  it  to  railroad  or 
of  the  ordinance,  legalize  it  by  special  other  private  use.  The  power  of  the 
act,  as  it  could  not  accomplish  by  indi-  legislature  is  not  unlimited,  and  cannot 
rection  what  it  was  inhibited  from  do-  be  exercised  to  interfere  with  trust  es- 
ing  directly.  Stange  v.  Dubuque,  62  tates  and  vested  rights.  If  either  the 
Iowa  303;  14  Am.  &  Eng.  R.  Cas.  107.  legislature  or  the  municipality  should 

And  in  Ohio,  where  there  is  a  general  attempt  such  an  exercise  of  power,  a* 

statutory  provision  requiring  the  fran-  court  of  equity  would  interfere  and  en- 

chise  to  be  granted  to  the  best  bidder,  it  force  the  execution  of  the  trust  either 

was  held  that  a  validating  act  could  have  upon  the  application  of  the  owners  of 

no  effect  where  its  operation  would  en-  lots  abutting  upon  the  square,  or,  upon 

able  the  municipal  officers  to  avoid  the  the  application  of  the  city,  the  trustee, 

statute.     Knorr  v.   Miller,   5  Ohio  C.  See   also   Pratt  t^.  Buffalo  City  R.  Co.» 

C.  609.  i9Hun(N.Y.)30;/»rtf  NewYork,etc., 

1.  New  Orleans,  etc.,  R.  Co.  v.  New  R.  Co.,  20  Hun  (N.  Y.)  201;  Parks 

Orleans,  26  La.  Ann.  478;  Jacksonville  and  Public  Squares,  vol.  17,  p.  418* 

V,  Jacksonville  R,  Co.,  67  111.  540.      In  Compare  Green  v.  New  York  Central,, 

this  latter  case  a  railway  company  was  etc.,  R.  Co.,  65  How.  Pr.  (N.  Y.)  154. 

by  act  of  the  legislature  authorized  to  2.  2  Dill.  Mun.  Corp.,  §§  650,  651 ; 

construct  and  operate  a  railway  in  a  Parks  and  Public  Squares,  vol.  17, 

city  ^  in,  over  and  across  and  along  any  p.  418;  People  v.  Park,  etc.,  R.  Co.,  76 

and    all    the    avenues,    streets,  public  Cal.  156,  where  it  was  held  that  a  road 

grounds,  squares,  and  alleys "  of  the  so  constructed  and  operated  as  not  to 

city.     Under  this  grant  the  company  obstruct  the  free  and  comfortable  use  in 

claimed  the  right  to  construct  and  oper-  the  customary  manner  of  the  park  by 

ate  its  road    across    a  public    square  the  public  was  not  a  nuisance.     See  also 

which  had  been  duly  dedicated  to   the  Mathers  v.  Kerper,  3  W.  L.  Bull.  551. 

city.    It  appeared   that  city  lots  had  8.  See  Municipal  Corporations, 

been  sold  with  reference  to  such  square  vol.  i5)Pp«  1055-6.  and  numerous  cases 

and  around  it,   which  had   been  im-  cited ;  Cincinnati  St.  R.  Co.  v.  Smith, 

proved,  the  value  of  which  was  en-  29  Ohio  St.  291 ;  New  Orleans  City  R. 

hanced  on  account  of  the  square,  and  Co.  v.  Crescent  City  R.  Co.,  12  Fed. 
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the  authority  of  the  legislature  to  delegate  such  a  power  to  a  mu- 
nicipality. Such  a  question,  however,  can  only  arise  in  the  con- 
struction of  a  constitutional  provision  against  the  creation  of 

monopolies  by  the  legislature.^  By  some  authorities  the  right  of 
the  city  to  grant  exclusive  privileges  is  regarded  as  being  depend- 
ent upon  the  length  of  time  through  which  such  privilege  is  to  ex- 
tend, so  that  if  the  length  of  time  is  not  unreasonable  the  privi- 
lege  may  be  granted.* 

Rep.  308 ;  Canal,  etc.,  St.  R.  Co.  v.  Cres-  lis  Cable  St.  R.  Co.  v.  Citizens'  St.  R. 

cent  City  R.  Co.,  41  La.  Ann.  561 ;  40  Co.,  127  Ind.  369;  43  Am.  and  Eng.  R. 

Am.  &  Eng.  R.  Cas.  329;  Milhau  v,  Cas.  234,  where  a  clause  of  the  consti- 

Sharp,  17  Barb.  (N.  Y.)  435;  28  Barb,  tution  was  invoked  which  forbade  the 

(N.  Y.)  228,  affirmed  27  N.  Y.  611 ;  84  granting  of  "  privileges  or  immunities 

Am.  Dec.  314;  Davis  v.  Major,  etc.,  which  upon  the  same  terms  shall  not 

of  N.  Y.,  14  N.  Y.  506;  67  Am.  Dec.  equally  belong  to  all  the  citizens."  See 

186;    Henderson    v,   Ogden   City    R.  Norwich  Gas  Light  Co.   v.  Norwich 

Co.   (Utah),  46  Am.  &  Eng.  R.'Cas.  City  Gas  Co.,  25  Conn.  19. 

95  ;  Memphis  City  R.  Co.  v.  Memphis,  The  provision  of  the  Illinois  Const 

4  Coldw.  (Tenn.)  406;  People's  Pass.  (1870,  art.  4,^22)  against   the  grant 

R.  Co.  V.  Memphis  (Tenn.  1875),  16  S.  of  any  special  or  exclusive    privilege, 

W.   Rep.  973;    10   Wall.    (U.    S.)   38;  immunity,  or  franchise,  is. a  limitation 

Jackson  Countj'  Horse  R.  Co.  f.  Inter-  upon  the  power  of  the  general  assem- 

state  Rapid  Transit  Co.,  24  Fed.  Rep.  bly,  and  cannot  be  construed  as  a  limi- 

306;  32  Am.  &  Eng.  R.  Cas.  216,  n.  In  tation  upon  the  power  of  a  municipal 

this  last  case  the  reason  is  stated  by  corporation  to  designate  certain  streets 

Brewer,  J.,  that  "  the  city  may  to-day  and  fix  the  conditions  upon  which  a 

determine  that  one  street  railroad  will  railw^ay   company,  organized  under  a 

answer  all  the  wants  of  the  public,  and  special  charter  previously  granted,  may 

so  give  the  privilege  of  occupying  the  build  and  operate   its  road.     Chicago 

streets  to  a  single  company.  Ten  years  City  R.  Co.  r.  People,  73  111.  541. 

hence  its  judgment  may  be  that  two  2.  In  Des  Moines  St.  R.  Co.  v,  Des 

railroads  are    needed.     .     .     .     When  Moines   Broad  Gauge   St.  R.  Co.,  73 

.  the  legislature  deems  that  the  public  Iowa  513;    32   Am.    &  Eng.    R.    Cas. 

interests  require  that  cities  shall  be  in-  209,  the  court,  by  Adams,  ].,  said  :  "It 

vested  with  power  to  grant  exclusive  may    be    conceded    that     the    future 

privileges,  it  will  say  so  in  unmistaka-  growth  and  wants  of  a  city  cannot  be 

ble  terms,  as  it  already  has  in  some  in-  foreseen.    The  most  that  can  be  said 

stances ;  till  then,  the  courts  must  deny  is  that  they    may  ordinarily  be   pre- 

the  possession  of  such  a  power."  dieted  with  reasonable  approximation 

In   Cooley's   Const.  Lim.   (4th  ed.)  for  a  limited  time.     From  this  we  are 

207*,  it  is  said  :  "A  corporation  having  inclined  to  think  it  follows  that  an  or- 

power  under  its  charter  to  establish  dinance   providing    for    an    exclusive 

and  regulate  streets  cannot  under  this  right  in  perpetuity,  however  necessary 

authority,  without  explicit  legislative  it  might  be  to  contract  for  the  service 

consent,  permit  individuals  to  lay  down  involved  in  the  exercise  of  the  right, 

a  railway  in  one  of  its  streets,  and  con-  would  be  unreasonable  and  might  be 

fer  privileges  exclusive  in  their  char-  declared  void."     (Quoting  and  approv- 

acter  and  designed  to  be  perpetual  in  ing  2  Dillon  Mun.  Corp.,  §  715.)     "In 

duration."     Quoting  from  and  approv-  the  case  at  bar  the  time  limited  was 

ing  Milhau  v.  Sharp,  27  N.  Y.  611 ;  84  thirty  years,  which  does  not  seem  to  be 

Am.  Dec.  314.    See  also  Stein  v.  Bien-  unreasonable,  especially  in  view  of  the 

ville  Water  Supply  Co.,  34Fed.  Rep.  145.  fact  that  the  lines  were  operated  at  a 

1.  The  question  was  raised  in  Des  loss  for  fourteen  years.  Possibly  thirty 
Moines  St.  R.  Co.  t\  Des  Moines  Broad  years,  or  any  shorter  time,  should  be 
Gauge  St.  R.  Co.,  73  Iowa  513;  32  Am.  deemed  too'  long  in  any  case,  if  the 
&  Eng.  R.  Cas.  209,  in  construing  contract  were  such  that  the  street  rail- 
art.  4,  .$  12,  of  lotva  constitution  ;  but  road  company  could  not  be  required  to 
it  was  decided  in  favor  of  the  power  meet  the  public  wants  as  the  same 
of  the  legislature.    Also  in  Indianapo-  should  arise."    In  this  case  section  464 
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A  company  may  acquire  an  exclusive  right  by  contract  with 
private  parties  over  private  property,  and  such  a  right  will  be  rec- 
ognized, even  though  afterwards  a  highway  be  laid  out  over  the 
land  occupied.^ 

8.  Authority  of  Leg^idatnre. — In  the  absence  of  particular  con- 
stitutional provisions,  there  is  no  question  as  to  the  authority 
of  the  legislature  to  grant  to  an  individual  or  to  a  corporation 
a  franchise  to  construct  and  operate  a  street  railway  within  any 
city,  town,  or  village  in  the  state  *  Complete  control  of  all  high- 
ways rests  ultimately  in  the  legislature,  and  its  right  in  this  re- 
gard is  in  no  wise  impaired  by  the  fact  that  it  had  previously 
delegated  to  a  municipality  the  right  to  control  and  regulate 
streets  within  its  limits.*  And,  since  a  street  railway  is  not  con- 
sidered  to  constitute  an  additional  burden  upon  the  street,  a  leg- 
islative act  granting  a  franchise  may  be  valid,  though  there  is  no 
provision  made  as  to  compensation  to,  or  obtaining  the  consent 
of,  owners  of  abutting  property.* 

of    the    /owa    code,    giving    the   city  of  Paterson,  24  N.  J.  Eq.  158;   Mayor, 

**  power  to  authorize  or  forbid  the  loca-  etc.,  of  Jersey  City  v.  Jersey  City,  etc., 

tSon  and  laying  down  of  tracks  for  rail-  R.  Co.,  20  N.J.  Eq.  360;  State,  etc..  Land 

ways  and  street  railways,"  was  consid-  Imp.  Co.  z\  Hoboken,  35  N.  J.  L.  208; 

ered  to  authorize  the  city  to  grant  a  Domestic  Tel.  Co.  v.  Newark,  49  N.  J. 

street  railway  corporation  an  exclusive  L.  344;  Chicago,  etc.,  R.  Co.  v.  New-' 

privilege  in  certain  streets  for  thirty  ton,  36  Iowa  299;  Atchison  St.  R.  Co. 

years.    See  also  Indianapolis  Cable  St.  t;.  Missouri  Pac.  R.  Co.,  31  Kan.  660; 

il.  Co.  V.  Citizens'  St.  R.  Co.,  127  Ind.  14  Am.  &  Eng.  R.  Cas.  439;   Harris- 

389;    43  Am.    &    Eng.   R.  Cas.  234;  burg  v,  Harrisburg  R.  Co.,  i  Pearson 

New  Orleans,  etc.,  Co.  v,  Louisiana,  (Pa.)  298. 

etc.,  Co.,  II  q  U.  S.  650.  8.  State  v,  Hilbert,  72  Wis.  184;  36 

1.  Fort  Worth  St.  R.  Co.  v.  Queen  Am.  &  Eng.  R.  Cas.  118;  Harrisburg 
City  R.  Co.,  71  Tex.  165.  In  this  case  City  Pass.  R.  Co.  r.  Harrisburg  (Pa. 
a  horse  railway  company,  for  a  valua-  1892),  24  Atl.  Rep.  56;  2  Dillon  Mun. 
ble  consideration,  obtained  a  right  to  Corp.  (4th  ed.),  ^§  656,  683.  See  also 
build  its  road  over  the  line  of  a  railroad  Denver,  etc.,  R.  Co.  v.  Denver  City  R. 
company  to  the  depot  of  such  railroad,  Co.,  2  Colo.  673. 

to  the  exclusion  of  other  horse  railroads.  This  rule  results  as  a  necessity  from 

The  contract  having  been  recorded,  it  the  power  of  the  legislature  to  amend, 

was  held  that  it  was  not  against  public  alter,  or  repeal  the  charter  of  a  munic- 

policy,  and  that  equity  would  recognize  ipal  corporation  at  pleasure.   See  Mu- 

it  and  grant  an  injunction  against  the  nicipal  Corporations,  vol.  15,  pp. 

interference  of  another  company  with  971,  976. 

the  right  secured  by  the  contract.  There  are  cases,  however,  in  which 

2.  The  constitutionality  of  the  Rapid-  the  legislature  cannot  grant  the  right  to 
transit  act  of  JVew  l^ork^'whlch  author-  use  streets,  except  upon  the  consent  of 
ized  the  construction  of  elevated  roads  the  city,  as  where  the  constitution  re- 
in cities,  has  been  sustained.  In  re  quires  that  such  consent  shall  always 
New  York  El.  R.  Co.,  70  N.  Y.  327.  be  secured.    Great  Cent.,  etc.,  R.  Co.  v. 

The  rule  of  the  text  is  recognized  in  Gulf,  etc.,  R.  Co.,  63  Tex.  529;  26  Am. 
other  cases.  See  Hiss  t*.  Baltimore,  etc.,  &  Eng.  R.  Cas.  114. 
.  Pass.  R.  Co.,  52  Md.  242 ;  4  Am.  &  Eng.  4.  The  consent  of  abutting  owners  is 
R.  Cas.  20t ;  36  Am.  Rep.  371 ;  Eichels  not  essential  in  such  a  case.  Paterson, 
V.  Evansville  St.  R.  Co.,  78  Ind.  261 ;  etc.,  Horse  R.  Co.  v.  Mayor,  etc.,  of 
5  Am.  &  Eng.  R.  Cas.  274;  41  Am.  Paterson,  24  N.  }.  Eq.  158;  2  Dillon 
Rep.  561;  People's  Pass.  R.  Co.  r.  Mun.Corp.  (4th  ed.),§  725  (576);  Hod- 
Memphis  City  R.  Co.,  10  Wall.  (U.  S.)  ges  v.  Baltimore,  etc.,  R.  Co.,  58  Md. 
38 ;  Paterson,  etc.,  R.  Co.  v.  Mayor,  etc.,  603;  10  Am.  &  Eng.  R.  Cas.  370. 
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In  some  of  the  states  there  exist  constitutional  provisions  that 
a  franchise  to  construct  and  operate  a  street  railway  may  be 
granted  only  upon  condition  that  the  railway  company  shall  ob- 
tain  the  consent  of  the  city  whose  streets  are  to  be  occupied,  or 
of  the  owners  of  abutting  property,  or  of  both.  In  such  cases  the 
consent  required  is  absolutely  essential.  See  this  subject  treated 
in  a  subsequent  section.* 

4.  Bight  of  Abutters  to  Compensation. — The  general  doctrine  is- 
that  the  laying  of  a  street  railway  in  the  streets  of  a  city  or  vil- 
lage, and  the  running  of  cars  thereon  for  the  transportation  of 
passengers,  do  not  constitute  an  additional  burden  on  the  land, 
but  are  the  uses  contemplated  when  the  street  was  laid  out ;  and^ 
that,  therefore,  an  owner  of  abutting  land  can  maintain  no  action 
for  damages  to  his  property  resulting  as  a  necessary  consequence 
from  the  construction  and  operation  of  such  railway,  even  though 
he  owns  the  fee  of  the  street,  unless  he  can  show  that  he  has  suf- 
fered some  special  and  material  injury.*     This  doctrine,  however,. 

1.  Right  Granted  Conditionally. — Peo-  R.  Co.,  32  Conn.  579;  Randall  v.  Jack- 
pie's  Pass.  R.  Co.  V.  Memphis  City  R.  sonville  St.  R.  Co.,  19  Fla.  409;  17  Am. 
Co.,  10  Wall.  (U.  S.)  38;  Mayor,  etc.,  &  Eng.  R.  Cas.  84;  Savannah,  etc.,  R. 
of  Jersey  City  zk  Jersey  City,  etc.,  R.  Co.  t».  Mayor,  etc.,  45  Ga.  602;  Camp- 
Co.,  20  N.  J.  Eq.  360;*  Paterson,  etc.,  bell  i'.  Metropolitan  St.  R.  Co.,  82  Ga... 
Horse  R.  Co.  v.  Maj'or,  etc.,  of  Pater-  320;  46  Am.  &  Eng.  R.  Cas.  90,  n.; 
son,  24  N.  J.  Eq.  158  (consent  of  both  Eichels  v\  Evansville  St.  R.  Co.,  78 
city  and  abutting  owners  required) ;  /«-  Ind.  261;  5  Am.  &  Eng.  R.  Cas.  274; 
y>a,  this  title,  Conditions  Annexed  to  41  Am.  Rep.  561;  Covington  St.  R. 
Grants.  Co.  v.  Covington,  etc.,  C.  R.  Co.,  19. 

Notice  to  Property  Owners. — The  leg-  Am.  L.  Reg.  765 ;  Louisville  Mfg.  Co. 

islature  may  require  that  notice  of  an  v.   Central    Pass.    R.   Co.    (Liouisville 

application  for  the  right  to  occupy  cer-  (Ky.)  L.  and  Eq.  Ct.  1890);  Brown  z\ 

tain  streets  shall  be  given  to  property  Duplessis,  14  La.  Ann.  854 ;  Briggs  v» 

owners.     As  to  the  validity  of  a  partic-  Lewiston,  etc.,  Horse   R.  Co.,  79  Me. 

ular  notice,   see  Taggart  v,  Newport  363 ;  32  Am.  &  Eng.  R.  Cas.  167  (mo- 

St.  R.   Co.,   16   R.   I.  668;  43  Am.  &  tor  no  criterion);  Hiss  v.  Baltimore,. 

Eng.  R.  Cas.  208.  etc.,  R.  Co.,  52  Md.  242 ;  4  Am.  &  Eng. 

Under  a  statute  prohibiting  munic-  R.  Cas.  201 ;  36  Am.  Rep.  371;  Hodges 

ipal  corporations  from  giving  consent  to  v.  Baltimore,  etc.,  R.  Co.,  58  Md.  603; 

construct  and  operate  a  horse  railroad  10   Am.  &   Eng.  R.  Cas.  270;   Grand 

until  ten  days*  public  notice  of  the  time  Rapids,  etc.,  R.  Co.  v,  Heisel,  38  Mich, 

and   place  of  presenting  the   petition  62;  31  Am.  Rep.  306;  Nichols  v.  Ann 

shall  have  been  given,  the  publication  Arbor,  etc.,  St.  R.  Co.,  87  Mich.  361 ; 

of  the  report  of  a  committee  recom-  Atty.   Gen*l   v.    Metropolitan    R.  Co., 

mending  that  leave  be  granted  ten  days  125  Mass.  515;  28  Am.  Rep.  264;  New- 

before  the  adoption  of  an  ordinance  au-  ell    v,   Minneapolis,   etc.,    R.   Co.,  35 

thorizing  such   construction,  is  not  a  Minn.   112;   24   Am.  &   Eng.  R.  Cas.. 

compliance  with  the  statute.    Metropol-  29S;  59  Am.   Rep.   303  (even   though 

itan    City  R.  Co.  v,  Chicago,  96  111.  railway  runs  18  miles  out  of  town  and 

620;  2  Am.  &  Eng.  R.  Cas.  291.    .  is  used  much  like  an  ordinary  railroad); 

2.  The  General  Doctrine.  —  See  Ransom  v.  Citizens'  R.  Co.,  104  Mo. 
Streets,  and  the  numerous  cases  there  375;  Hinchman  v,  Paterson  Horse  R. 
cited;  Elliott  on  Roads  &  Streets,  p.  Co.,  17  N.  J.  Eq.  75;  Hogencamp  r. 
558;  Cooley's  Const.  Lim.  (4th  ed.)  Paterson  Horse  R.  Co.,  17  N.  J.  Eq. 
♦556;  2  Dillon  Mun.  Corp.  (4th  ed.),  ^  83;  Citizens*  Coach  Co.  v,  Camden 
722  (573);  Lewis  on  Em.  Domain,  \  Horse  R.  Co.,  33  N.  J.  Eq.  267;  3^ 
124;  Mills  on  Em.  Domain  (2d  ed.).  Am.  Rep.  542;  Westjersey  R.  Co.  v, 
§  205;  Finch  V.  Riverside,  etc.,  R.  Co.,  Cape  May,  etc.,  R.  Co.,  34  N.  J.  Eq» 
87  Cal.  597;  Elliott  v.  Fair  Haven,  etc.,  164;   Van  Home  v,  Newark  Pass.  R.. 
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is  denied  in  New  York,  in  cases  where  the  owner  of  abutting  prop- 
erty owns  also  the  fee  of  the  street  ;*  but  where  the  fee  of  the 

Co.,  48  N.  J.  Eq.  332 ;  50  Am.  &  Eng.  the  text  applied  to  cable  roads,  in  Lorie 

R.  Cas.  235 ;  McQuaid  v,  Portland,  etc.,  v.  North  Chicago  City  R.  Co.,  32  Fed.. 

R.  Co.,  18  Oregon  237;  Van  Bokelen  Rep.    270;    Harrison   v.   Mt.   Auburn 

V,  Brooklyn   City  R.  Co.,  5    Blatchf.  Cable  R.  Co.  (Ohio,  1891),    17  Wkly. 

(U.  S.)  379;  Texas,  etc.,  R.  Co.  v.  Rose-  L.  Bull.  265 ;  Clement  v,  Cincinnati,  16 

dale  St.  R.  Co.,  64  Tex.  80;  22  Am.  &  Wkly.  L.  Bull.  355.    See  also  Keasbey 

Eng.  R.  Cas.  160;  53  Am.  Rep.  739;  on  Electric  Wire8,pp.  103-4;   People  v, 

Hobart  v.  Milwaukee  City  R.  Co.,  27  Newton,   112  N.   Y.  396;   38   Am.   8l 

Wis.  194;  9  Am.  Rep.  461 ;  Keasbey  on  Eng.  R.  Cas.  391;  3  L.  R.  A.  174;  Raf- 

Electric  wires,  p.  106  et  seq.     Compare  ferty  v.  Central  Traction  Co.,  22  Pittsb. 

Stange  v,  Dubuque,  63  Iowa  303;  14  L.  J.  N.  S.  15. 

Am.  &  Eng.  R.  Cas.  107,  holding  that  1.  Doctrine  in  New  York. — Craig  v, 
where  steam  motors  are  to  be  used  Rochester  City,  etc.,  R.  Co.,  39  N.  Y. 
compensation  must  be  made  to  property  404;  ajf^fr  39  Barb.  (N.  Y.)  494,  was  an- 
owners.  action  for  an  injunction  against  the  lay- 
In  2  Dillon  Mun.  Corp.  (4th  ed.),  ^  ing  of  a  horse  railway  track  in  a  street 
725  (576),  it  is  said  :  "As  to  street  rail-  in  Rochester.  The  judgment  was  ren- 
roads  constructed  in  the  usual  manner  dered  for  the  plaintiff  in  the  lower 
and  operated  under  municipal  regula-  court,  and  on  appeal  the  decision  was 
tion  so  as  not  to  exclude  the  free  pas-  upheld.  The  court,  by  Miller,  J.,  after 
sage  of  ordinary  vehicles,  the  almost  reviewing  and  distinguishing  many 
general,  and  in  the  author's  judgment,  cases,  said  :  "  The  use  of  a  railroad,  no- 
the  sound  judicial  view  is,  that  they  do  matter  how  it  is  operated,  whether  by 
not  create  a  new  burden  upon  the  land,  horse  or  steam  power,  necessarily  in- 
and  hence  the  legislature,  no  matter  eludes  to  a  certain  extent  an  exclusive 
whether  the  fee  is  in  the  abutter  or  in  occupation  of  a  certain  portion  of  the 
the  public,  is  not  bound  to,  although  it  highway  for  the  track  of  the  road,  and 
may,  provide  for  compensation  to  the  the  running  of  its  cars  by  the  company 
adjoining  proprietor.''  and  a  permanent  occupation  of  the  soil, 
in  his  work  on  Const.  Lim.(4th  ed.)  It  requires  that  all  other  parties  shall 
♦556,  Mr.  Cooley  says:  "Perhaps  the  stand  aside  and  make  way  for  its  prog- 
true  distinction  in  these  cases  is  not  to  ress.  This  is  clearly  inconsistent  with' 
be  found  in  the  motive  power  of  the  the  legal  object  and  design  of  a  high- 
railway,  or  in  the  question  whether  the  way,  whTch  is  entirely  open  and  free- 
fee  simple  or  a  mere  easement  was  to  all  for  purposes  of  locomotive  travel 
taken  in  the  original  appropriation,  but  and  transportation.  The  enjoyment  of 
depends  upon  the  question  whether  the  the  easement  in  a  highway  never  con- 
railway  constitutes  a  thoroughfare,  or,  fers  an  exclusive  right  upon  any  one 
on  the  other  hand,  is  a  mere  local  con-  who  may  have  occasion  to  use  it,  while 
venience.  When  land  is  taken  or  dedi-  the  laying  down  of  rails  and  the  em- 
cated  for  a  town  street,  itisunquestion-  ploym'ent  of  cars  is  to  the  detriment 
ably  appropriated  for  all  the  ordinary  and  exclusion  of  all  others  at  the  time 
purposes  of  a  town  street;  not  merely  when  the  cars  are  running,  and  is  a  re- 
the  purposes  to  which  such  streets  were  straint  upon  a  free,  undisturbed,  and 
formerly  applied,  but  those  demanded  general  public  use.  It  is  an  assertion 
by  new  improvements  and  new  wants,  of  a  right  to  the  possession  of  the  high- 
Among  these  purposes  is  the  use  for  way  by  the  corporation,  and  an  appro- 
carriages  which  run  upon  a  grooved  priation  of  it  to  private  occupation,, 
track;  and  the  preparation  of  important  which  by  lapse  of  time  might  ripem 
streets  in  large  cities  for  their  use  is  into  a  right  and  vest  a  title  in  the  corn- 
not  only  a  frequent  necessity,  which  pany."  In  Story  v.  New  York  El.  R. 
must  be  supposed  to  have  been  con-  Co., 90  N.  Y.  122;  7  Am.  &  Eng.  R.  Cas. 
templated,  but  it  is  almost  as  much  a  596;  43  Am.  Rep.  146,  the  same  doc- 
matter  of  course  as  the  grading  and  pav-  trine  was  upheld  and  applied  to  the 
ing."  Quoted  and  approved  in  Eichels  case  of  elevated  railroads  in  New  York 
t'.  Evansville  St.  R.  Co.,  78  Ind.  267;  5  city.  See  infra,  this  title.  Elevated' 
Am.  &  Eng.  R.  Cas.  274;  41  Am.  Rep.  Railroads;  Ordinary  Railroads  in 
566.  Streets  and  Highways. 
At  to  CaUe  Roadi.— See  the  rule  of  In  People  v.lCerr,  27  N.Y.188,  aff'^r 
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street  is  owned  by  the  city,  the  general  rule  above  stated  is 
applied.*  And  the  general  doctrine  cannot  be  applied  so  rig- 
idly as  to  exclude  all  right  to  claim  damages ;  wherever  the  lot- 
owner  can  show  that  he  has  suffered  some  special  and  material 
injury  in  the  matter  of  access  to  his  property,  he  is  entitled  to 
recover  compensation.*     In  some  instances,  statutory  provision 

37  Barb.  (N.  Y.)  357,  the  action  was  York,  etc.,  R.  Co.,  119  N.  Y.  603;  43 

brought  by  the  city  to  recover  compen-  Am.  &  Eng.  R.  Cas.  129;  41  Alb.  L.J. 

sation,  but  it  was  held  that  the  appro-  194.     As     to    elevated    railroads,  see 

priation  of  the  streets  by  legislative  au-  infra^  this  title,  Elevated  Railroads, 

thority  for  the  use  of  a  street  railroad  2.  In  Cincinnati,  etc.,  R.  Co.  r.  Cum- 

was  not  a  taking  of  private  property  minsville,  14  Ohio  St.  550,  it  was  found 

which  would  require  compensation  to  as  a  fact,  that  the  proposed  construc- 

the  city,  though  it  owned  the  fee  of  the  tion  of  the  railway  track    **  will  be  an 

streets.  obstruction  to  the  convenient  access  to 

1.  In  Kellinger  v.  Forty-second  St.,  the  houses  and   other  improvements" 

etc.,  R.  Co.,  50  N.  Y.  206,  it  was  held  of  the  lotowners ;  "  and  more  of  an  ob- 

that  the  owners  of  property  abutting  struction  thereto   than  it   would  be  if 

upon  a  street  in  the  city  of  New  York,  laid  in  the  center  of  the  highway."    It 

laid  out  under  the  statute  of  1813,  had  was  added  that,  taking  into  considera- 

no  cause  of  action  for  the  mere  incon-  tion  the  interests  of  the  company  and 

venience  of  access  to  their  lands  occa-  of  the  general  traveling  public  as  well 

sioned  by  the  lawful  use  of  the  street  as  those  of  the  lotowners,   the  location 

by  a  horse -rail  road  company.  The  case  was '*  as  little  injurious  as  it  would  be 

was  distinguished  from  that  of  Craig  in  any  other  part  of  the  highway."  The 

V.  Rochester  City,  etc.,  R.  Co.,  39  N.Y.  lotowner  was  allowed  to  recover  dam- 

404.     In  the  latter  case  the  fee  of  the  ages.    The  court,  by  Ranney,  J.,  com- 

street  was  in  the  landowner,  while  in  menting  on   the  above  state  of  facts, 

the  case  in  hand  the  fee  as  well  as  the  said  :    '*  This  is  the  common  case  when 

easement  was  vested  in  the  public.  private    property  is  taken   for   public 

In  Kane  7'.  New  York  El.R.  Co.,  125  uses.  Reduced  into  plain  English,  it 
N.  Y.  186;  46  Am.  &  Eng  R.  Cas.  137,  simply  amounts  to  this,  that  the  com- 
the  court,  by  Andrews,  J.,  while  up-  pany  and  the  public  will  gain  as  much 
holding  the  right  of  an  abutting  owner  as  the  lotowners  lose." 
to  recover  damages  for  the-  infringe-  In  case  of  special  injury  the  remedy 
ment  of  his  easement  of  light,  air,  and  is  by  an  action  at  law  for  special  dam- 
access  by  the  elevated  railroad  com-  age,  and  not  by  application  for  an  in- 
pany,  observed:  *' It  is  also  the  law  of  junction.  Loriet;.  North  Chicago  C  it  vR. 
this  state  that  the  use  of  a  city  street  Co.,  32  Fed.  Rep.  270;  Stetson  v.  Chi- 
for  an  ordinary  horse  or  steam  railway,  cago,  etc.,  R.  Co.,  75  111.  74,  and  cases 
unless  it  practically  closes  the  street,  cited.  Compart  the  remedy  granted  in 
is  a  street  use  which  may  be  permitted,  the  elevated  railway  cases  in  New  Torh 
and  that  abutting  owners  whose  lots  where  an  injunction  and  alternative 
are  bounded  by  the  side  of  the  street  damages  are  awarded.  See  Story  v. 
have  no  legal  redress  in  the  absence  of  New  York  El.  R.  Co.,  90  N.  Y.  122;  7 
negligence  in  the  construction  or  op-  Am.  &  Eng.  R.  Cas.  596;  43  Am.  Rep. 
eration  of  the  railroad,  although  it  in-  146;  infra^  this  title,  Elevated  Rail- 
terferes  with  the  enjoyment  of  their  roads — New  Tork. 
premises  or  seriously  impairs  their  Doctrine  Confined  in  Its  AppUcatloiL— 
value.  Forbes  v.  Rome,  etc.,  R.  Co.,  The  doctrine  under  discussion,  which 
121  N.  Y.  505;  43  Am.  &  Eng.  R.  Cas.  maintains  that  a  street  railway  is  not 
137."  See  also  Reining  v.  New  York,  an  additional  burden,  is  rather  to  be  con- 
etc,  R.  Co.,  12S  N.  Y.  157;  50  Am.  &  fined  than  extended.  Thus,  it  cannot 
Eng.  R.  Cas.  205 ;  Kellinger  x\  Forty-  be  invoked  to  authorize  a  company  to 
second  St.,  etc.,  R.  Co.,  50  N.  Y.  206;  lay  a  horse  railway  in  a  street,  solely 
Brooklyn  City,  etc.,  R.  Co.  v.  Coney  as  a  freight  transfer  track  between  two 
Island,  etc.,  K.  Co.,  35  Barb.  (N.  Y.)  steam  railroads  running  into  the  city, 
364;  Mahady  T'.  Bushwick  R.  Co.,  91  without  compensation  to  abutting  own- 
N.  Y.  148;  14  Am.  &  Eng.  R.  Cas.  142 ;  ers.  Carli  r.  Stillwater  St.  R.,  etc.,  Co., 
43  Am.  Dec.  661 ;   Ottenot  v.    New  28  Minn.  373;  3  Am.  &  Eng.  R.  Cas. 
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has  been  made  requiring  compensation  to  be  made  to  abutting 
lotowners.^  It  has  been  contended  that  an  electric  street  railway 
operated  by  what  is  known  as  the  trolley  system,  with  its  poles 
and  wires  and  its  peculiar  track,  constituted  a  new  servitude  upon 
the  land  in  the  street ;  but  the  contention  has  not  been  sustained, 
and  electric  railways  are  considered  to  be  not  different  from  other 
street  railways  in  this  regard.  The  question  whether  an  addi- 
tional burden  is  imposed  or  not  cannot  be  determined  from  the 
motive  power  employed.* 

226;  41  Am.  Rep.  290.  And  the  rule  cover  damages  only  for  Injuries  result- 
that  the  railway  is  not  an  additional  ing  from  the  laying  of  the  rails  as  dis- 
burden holds  only  so  long  as  it  does  not  tinguished  from  those  resulting  from 
impair  the  usefulness  of  the  street  for  the  use  of  them  as  laid, 
travel.  If  embankments  are  raised,  cuts  2.  Electric  Bailwaye. — Halsey  v.  Rap- 
made,  or  the  grade  of  the  street  other-  id  Transit  St.  R.  Co.,  47  N.J.  Eq.380;  46 
-wise  changed,  it  becomes  an  additional  Am.&  Eng.  R.  Cas.  76;  Koch  v.  North 
burden  and  must  make  conipensation  Ave.  R.  Co.  (Md.),  50  Am.  &  Eng.  R. 
to  abutting  landowners  where  ease-  Cas.401;  District  A  tty.-y.  West  Chester, 
ments  of  access  over  the  street  to  their  9  Pa.  Co.  Ct.  Rep.  546 ;  Lockhart  v. 
property  are  impaired.  Forbes  v.  Rome,  Craig  St.  R,  Co.,  139  Pa.  St.  419;  47  Am» 
etc.,  R.  Co.,  121  N.  Y.  521;  43  Am.  &  &  Eng.  R.  Cas.  57,  64,  note  (injunction 
Eng.  R.  Cas.  137;  Detroit  City  R.  Co.  v.  denied);  Williams  v.  City  Electric  St.  R. 
Mills,  8^  Mich.  634;  46  Am.  &  Eng.  R.  Co.,  41  Fed.  Rep.  556;  43  Am.  &  Eng, 
Cas.  60S;  Lorie  r.North  Chicago  City  R.  R.  Cas.  215;  Taggart  v.  Newport  St.  R. 
Co.,  32  Fed.  Rep.  270 ;  Louisville,  etc.,  Co.,  16  R.  I.  668;  43  Am.  &  Eng.  R.  Cas. 
R.  Co.  V.  Finley,  86  Ky.  294;  36  Am.&  208;  Detroit  City  R.  Co.  v.  Mills,  85 
Eng.  R.  Cas.  170,  note.  Thus  in  Elliott  Mich.  634;  46  Am.  &  Eng.  R.  Cas.  608; 
on  Roads  and  Streets,  p.  558,  it  is  said  :  Ogden  City  R.  Co.  v,  Ogden,  7  Utah 
**  Where  the  road  is  so  constructed  as  207;  Tracy  v.  Troy,  etc.,  R.  Co.,  54 
materially  to  impair  the  rights  of  the  Hun  (N. 'Y.  )  550;  Potter  t».  Saginaw, 
abutter,  it  seems  to  us  that  it  should  be  etc.,  St.  R.  Co.,  83  Mich.  295;  Mt. 
treated  as  an  additional  burden  enti-  Adams,  etc.,  R.  Co.  f.  Win8low,3  Ohio- 
tling  the  owner  to  compensation;  but  C.  Ct.  425;  Pelton  v.  East  Cleveland 
this  is  true  only  where  the  alteration  is  R.  Co.,  22  Wkly.  L.  Bull.  67. 
made  in  the  street  solely  for  the  use  Where  the  owner  of  a  corner  lot  owns- 
and  accommodation  of  the  railway  the  fee  to  the  center  of  the  street,  and 
company."  the  electric   railway  company  has   its 

1.  BtatuteB  ProTlding  for  Compenea-  track  wholly  on  the  opposite  side  of  the . 
tlon. — See  Taylor  v.  Bay  City  St.  R.  center  of  the  street,  he  is  entitled  to  no 
Co.,  80  Mich.  77;  43  Am.  &  Eng.  R.  relief  other  than  an  order  perpetually 
Cas.  335,  where  a  series  of  statutes  and  enjoining  the  company  from  thereafter 
amendments  thereto  were  considered,  erecting  in  front  of  his  premises  any 
as  requiring  compensation  to  property  polesorwires  without  his  consent.  Bar- 
owners.  In  Onset  St.  R.  Co.  v.  Ply-  ber  v.  Saginaw  St  R.Co.,83  Mich.  299. 
mouth  Co.,  154  Mass.  395,  property  Electric  Railway  Wires  Distincrulshed 
owners  were  allowed  to  recover  dam-  firom  Telegraph  Wires. — In  Taggart  v. 
ages  under  Massachusetts  Pub.  St.,  ch.  Newport  St.  R.  Co.,  16  R.  I.  668;  43; 
49,  §  34,  though  they  did  not  own  the  fee  Am.  &  Eng.  R.  Cas.  208;  7  L.  R.  A. 
of  the  streets.  205,  the  court  took  pains  to  distinguish 

In  Vosev.  Newport  St.  R.  Co.  (R.I.),  the  case  in  hand  from  those  relating  to 
46  Am.  &  Eng.  R.  Cas.  91,  the  railway  telegraph  and  telephone  wires.  Dur- 
company'scharter  provided  that  "when-  fee,  J.,  said:  "AsRuming  tcl»  graph  and 
ever  any  estate  abutting  upon  a  street  telephone  poles  and  wires  do  create 
or  highway  upon  or  over  which  the  rails  a  new  servitude,  we  do  not  think, 
of  said  corporation  shall  be  laid  shall  it  follows  that  the  poles  and  wires- 
be  injured  thereby,  the  said  corporation  erected  and  used  for  the  service  of  the 
shall  be  liable  to  pay  the  owner  thereof  street  railway  likewise  create  a  new 
the  damages  thereby  occasioned  to  said  servitude.  Telegraph  and  tele)t||one 
estate."  It  was  held  that  the  owner  of  wires  are  not  used  to  facilitate  the  use 
abutting  property  was  entitled   to  re-  of  the  streets  where  they  are  erected 
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In  the  case  of  ordinary  steam  railroads  the  rule  is  different 
They  constitute  an  additional  burden  on  the  land,  and  may  not 
be  constructed  or  operated  in  a  street  unless  compensation  has  been 
made  to  the  owners  of  abutting  property.*  It  has  been  attempted 
to  apply  this  last  rule  of  law  to  lines  operated  with  dummy  en- 
gines, but,  with  a  few  exceptions,  the  application  has  been  refused.* 
The  distinction  between  the  rule  governing  ordinary  railroads  and 
that  applied  to  street  railways  is  to  be  found  not  in  the  motive 
power  employed,  but  in  the  character  of  the  use.  A  street  rail- 
way is  directJy  ancillary  to  the  uses  of  the  street ;  it  is  a  mode  of 
travel  closely  allied  to  those  in  common  use  on  the  highway,  and, 
as  a  matter  of  fact  and  common  knowledge,  is  very  much  less 
of  an  obstruction  than  an  ordinary  railroad.^ 

6.  XTnanthorized  XTae  of  Streets. — The  unauthorized  use  of  a  pub- 
lic highway  by  a  street  railway  company  in  the  construction  or 
operation  of  its  road  is  a  nuisance  per  se,  being  an  invasion  of  the 
public  easement.^    The  company  making  such  unauthorized  use 

-for  travel  and  transportation,  or  if  so,  damages.     Williams  v.  City  Electric 

very  indirectly  so;  whereas  the  poles  R.  Co.,  41    Fed.  Rep.  556;   43  Am.& 

ancf  wires  here  in  question  are  directly  Eng.  R.  Cas.  215.    See  also  Hussner 

ancillary  to  the  uses  of  the  streets,  as  v.  Brooklyn  City  R.  Co.,  114  N.  Y. 

such,  in   that  they   communicate   the  433;  43  Am.  &  Eng.  R.  Cas.  219;  East 

power  by  which  the  street  cars  are  pro-  End  R.  Co.  v,  Doyle,  88  Tenn.  747  ;  17 

•pelled."  Commenting  on  this  case  Judge  Am.  St.  Rep.  933. 
Dillon  observes:  "The distinction  men-        8.  Thus  in  Briggs  f.  Lewiston,  etc., 

tioned  is  so  fine  as  to  be  almost  im-  Horse  R.  Co.,  79  Me.  367;  32  Am.  & 

palpable,  and  it  suggests  serious  doubts  Eng.  R.  Cas.  167,  the  court  by  Emery, 

whether    both  conclusions   are  sound  J.,  said :  *'  We  do  not  think  the  motor 

and  reconcilable.    The  general  subject  is  the  criterion ;  it  is  rather  the  use  of 

■awaits  further  development  and  settle-  the  street.     If  the  railroad   company 

ment.''     2  Dillon  Mun.  Corp.  (4th  ed.)  exclusively  occupy  the  land — ^shut  on 

-§  734c.    The  same  distinction  is  made  the  street   from   it,   deprive   it  of  its 

in  Halsey  v.  Rapid  Transit  St.  R.  Co.,  character  of  bearing  the  easement  of  a 

.47  N.  J.  Eq.  380;  46  Am.  and  Eng.  R.  street — use  it,  not  for  street  traffic  but 

Cas.  76.  for  what  is  known  as  railway  traffic, 

1.  Ordlnaiy  Railroads. — See  this  sub-  the  company  may  perhaps  be'  said  to 
ject  treated  infra^  this  title.  Ordinary  make  a  new  and  different  use  of  the 
Railroads  in  Streets  and  Highways,  land.  .  .  .  But  the  defendant  corn- 
Theobald  V.  Louisville,  etc.,  R.  Co.,  66  pany  is  using  the  land  as  a  street.  Its 
Miss.  279;  38  Am.  &  Eng.  R.  Cas.  462;  railroad  is  a  street  railroad.  Its' cars 
2  Dillon  Mun.  Corp.  (4th  ed.),  §  704a.  are  used  by  those  who  wish  to  pass 

2.  Newell  v.  Minneapolis,  etc.,  R.  from  place  to  place  on  the  street.  A 
Co.,  35  Minn.  112 ;  24  Am.  &  Eng.  R.  change  in  the  motor  is  not  a  change  in 
Cas.  29S;  59  Am.  Rep.  303;  Briggs  v.  the  use."  Similar  language  was  used 
Lewiston,  etc..  Horse  R.  Co.,  79  Me.  in  Williams  v.  City  Electric  R.  Co.,  41 
363;  32  Am.  &  Eng.  R.  Cas.  167;  Wil-  Fed.  Rep.  557;  43  Am.  &  Eng.  R. 
liams  V.  City  Electric  R.  Co.,  41   Fed.  Cas.  217. 

Rep.  556;  43  Am.  &  Eng.  R.  Cas.  215.  4.  Van  Home  v.  Newark,  etc..  Pass. 

Compare    Stanley  v.    Davenport,   54  R.  Co.,  48  N.  J.  Eq.  332;  50  Am.  & 

Iowa  463;  37  Am.  Rep.  216;  East  End  Eng.  R.  Cas.  235;  Larimer,  etc.  St.  R. 

St  R.  Co.  V.  Doyle,  88  Tenn.  747;  17  Co.  v.  Larimer  St.  R.  Co.,  137  Pa.  St 

Am.  St.  Rep.  935.  533;    Atty.    Gen'l    v.   Lombard,    etc.. 

If  the  railroad  company  abuses  its  R.  Co.,  10  Phila.  (Pa.)  352 ;  Davis  v. 

right  and  so   operates  its   road   that  New  York,   14   N.  Y.   506;    Brooklyn 

it  becomes  a    nuisance,  the  adjacent  City  R.  Co.  v.  Furey,  4  Abb.  Pr.  N.  S. 

landowners  have  an  appropriate  rem-  (N.  Y.)  364;  Metropolitan  City  R.  Co. 

edy  by  injunction,  or  by  an  action  for  t;.  Chicago,  96  111.  620;  2  Am.  &  Eng. 
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of  the  streets  may  be  indicted  for  maintaining  a  public  nuisance,* 
or  it  may  be  enjoined  by  the  public  authorities,*  or  by  private 
citizens  making  out  a  case  of  special  damage.*  And  it  is  held  to 
be  no  objection  to  the  granting  of  an  injunction  against  the 
wrongful  laying  of  the  track  that  the  municipality  would  have 
the  right  to  remove  it  by  force  when  laid,  upon,  the  principle 
that  when  a  party  has  a  remedy  by  his  own  act,  involving  the 
use  of  force,  it  does  not  constitute  that  adequate  remedy  at  law 
which  excludes  equitable  relief.* 

R.  Cas.  291;  Easton,  etc.,  Pass.  R.  Co.  suit  of  a  private  citizen  or  a  corpora- 
te. Easton,  133  Pa.  St.  505;  43  Am.  &  tion,  unless  the  plaintiff  can  make  out 
Eng.  R.  Cas.  253;  19  Am.  St.  Rep.  a  case  of  special  damage.  Larimer, 
•658;  Nichols  V.  Ann  Arbor,  etc.,  R.  etc.,  R.  Co.  v,  Larimer  St.  R.  Co.,  137 
Co.,  87  Mich.  361.  Compare  Hamilton  Pa.  St.  533.  In  such  a  case  the  nuisance, 
V,  New  York,  etc.,  R.  Co.,  9  Paige  (N.  being  purely  a  public  one,  can  only  be 
Y.)  171.  restrained   bv    the   public    authorities. 

Thus,  where  the  road  was  constructed  Coast  Line  R.  Co.  i;.  Cohen,  50  Ga.  451. 

in  a  manner  unauthorized  by  the  stat-  See  also  Peterson  v.  R.  Co.,  5  Phila. 

ute  under  which  the  corporation  was  (Pa.)  199;  Sparhawk  v.  Union  Pass.  R. 

organized,  the  grade  not  conforming  Co.,  54  Pa.  St.  401 ;  Denver,  etc.,  R.  Co. 

to  the  grade  of  the  street,  it  was  ad-  v.  Denver  City  R.  Co.,  2  Colo.  673; 

judged  to  be  a  public  nuisance.     Den-  Hinchman  v.  Paterson  Horse  R.  Co., 

ver,  etc.,  R.  Co.  v.  Denver  City  R.  Co.,  17  N.J.  Eq.  75 ;  Hogencamp  v,  Paterson 

2  Colo.  673.  Horse  R.  Co.,  i^  N.J.  Eq.  83;  Gloess- 

The  company  is  to  be  confined  strict-  ner  v.  Anheuser-Busch  Brewing  Co., 

ly  to  the  streets  which  it  is  authorized  100  Mo.  509;  Osborne  v,  Brooklyn  City 

to  occupy,  and  a  road  in  every  street  R.  Co.,  5  Blatchf.  (U.  S.)  366;  Davis  v. 

where  the  company  has  no  authority  to  New  York,  14  N.  Y.  506;  Fanning  v, 

place  one  is  a  nuisance  which  may  be  Osborne,   102    N.    Y.  44[;*Milhau  v, 

enjoined.  Stamford  t*.  Stamford  Horse  Sharp,  27  N.  Y.  611;  Nichols   v.   Ann 

R.  Co.,  56  Conn.  381 ;  36  Am.  &  Eng.  Arbor,  etc.,  R.  Co.,  87  Mich.  361.  Com- 

R.   Cas.  140;  Com.   v.   Erie,  etc.,   R.  pare  Musscr  v,  Fairmont,  etc.,  St.  R. 

Co.,  27  Pa.  St.  339.     Compare  Zabris-  Co.,  7  Am.  L..Reg.  284. 

kie  V.  Jersey  City,  etc.,  R.  Co.,  13  N.J.  In  Roberts  v.  Easton,  19  Ohio  St.  78, 

Eq.  314.  it  was  held  that  where  a  city  council 

So  the  use  by  a  street  railway  com-  grants   permission  to  construct  a  street 

pany   of  tracks   for    private   purposes  railroad  without    the  consent   of  the 

constitutes  a  nuisance.     Fanning  v.  Os-  owners  of  property  on  the  street  being 

borne,  102  N.  Y.  441 ;  25  Am.  &  Eng.  obtained,  as  requh<d  by  the  statute,  the 

R.  Cas.  252.  construction  of  the  railroad  may  be  en- 

1.  Com.  r.  Old  Colony,  etc.,  R.  Co.,  joined  at  the  suit  of  the  owners  of  prop- 
14  Gray  (Mass.)  93;  Pittsburgh,  etc.,  erty  on  the  street  in  which  it  is  about 
R.  Co.  V,  Com.,  loi    Pa.   St.   192;   10  to  be  constructed. 

Am.  &  Eng.  R.  Cas.  321 ;  2  Dill.  Munic.  4.  Stamford  v.  Stamford   Horse   R. 

•Corp.,  ^  70S.    See  also  Nuisances,  vol.  Co.,  56  Conn.  381 ;  36  Am.  &  Eng.  R. 

16,  p.  961.                              ^  Cas.  140.     See  also  Spokane  St.  R.  Co. 

2.  Coast  Line  R.  Co.  v,  Cohen,  50  v.  Spokane  Falls  R.  Co.,  46  Fed.  Rep. 
<ja.  451;  Stamford  v,  Stamford  Horse  322,  where  a  court  of  equity  refused  to 
R.  Co.,  56  Conn.  381;  36  Am.  &  Eng.  enjoin  a  city  from  tearing  up  the  tracks 
R.  Cas.  140;  People  v.  Third  Ave.  R.  of  a  railroad  companv  illegally  laid. 
Co.,  45  Barb.  (N.  Y.)  63;  McCartney  In  Easton.  etc.,  I'ass.  R.  Co.  v, 
i;.  Chicago,  etc.,  R.  Co.,  112  111.  611;  29  Easton,  133  Pa.  St.  505;  43  Am.  & 
Am.  &  Eng.  R.  Cas.,  326;  Hunt  v.  Chi-  Eng.  R.  Cas.  253;  19  Am.  St.  Rep.  658, 
cago  Horse,  etc.,  R.  Co.,  121  111.  638.  it  was  held  that  the  city  could  not  tear 

3.  Although  the  unauthorized  occu-  up  the  tracks  unless  they  amounted  to 
pation  of  public  streets  by  a  railway  a  public  nuisance  dangerous  to  the  safe- 
company  may  be  regarded  as  a  nui-  ty  of  the  citizens.  See  also  Asheville 
sance  per  se  which  will  be  enjoined,  an  St.  R.  Co.  v,  Asheville,  109  N.  Car. 
Injunction  will  not  be  granted  at  the  688. 
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YI.  COVSTBUCnOV  OF  FKAHCHIflES  AHD  LlGEKSES.— It  is  a  settled 
rule  that  charters  of  incorporation  are  to  be  construed  favorably 
to  the  public  and  strictly  against  the  corporators.  By  this,  how- 
ever, is  not  meant  that  the  grant  is  to  be  construed  technically 
and  narrowly  so  as  to  defeat  the  very  purposes  for  which  it  is 
made,  but  that,  giving  the  language  its  ordinary  meaning,  nothing 
will  be  included  unless  obviously  within  the  scope  of  such  mean- 
ing.* Thus,  the  grant  of  an  exclusive  right  to  construct  and 
operate  horse  railways,  does  not  include  authority  to  construct 
and  operate  a  cable  road,  notwithstanding,  at  the  time  of  the 
grant,  the  former  was  the  only  street  railway  in  practical  use 

But  a  railway  track  laid  upon  a  city  the  court,  used  the  following  language: 
street  in  good  faith  under  a  corporate  **  When  a  state  means  to  clothe  a  cor- 
charter  granted  for  the  purpose,  but  not  porate  body  with  a  portion  of  its  own 
endangering  the  health  or  safety  of  the  sovereignty,  and  to  disarm  itself  to 
inhabitants,  cannot  be  classed  among  that  extent  of  the  power  that  belongs 
the  nuisances  which  the  city  authorities  to  it,  it  is  so,  easy  to  say  so  that  we  will 
may  abate  summarih'  without  resort  to  never  believe  it  to  be  meant  when  it  is 
the  processes  of  the  law,  even  though  not  said.  In  the  construction  of  a  char- 
by  reason  of  the  manner  of  its  con-  ter  to  be  in  doubt  is  to  be  resolved, 
Btruction  it  may  obstruct  the  street  to  and  every  resolution  which  springs 
such  a  degree  as  to  a/nount  to  a  nui-  from  doubt  is  against  the  corpora- 
sance.  Easton,  etc..  Pass.  R.  Co.  v,  tion."  And  the  Supreme  Court  of  the 
Easton,  133  Pa.  St.  505;  43  Am.&  Eng.  United  States,  in  terms  equally  em- 
R.  Cas.  253 ;  19  Am.  St.  Rep.  658.  phatic,  has  said :   "  Every    reasonable 

1.  See  Corporations,  vol.  4,  p.  213;  doubt  is  to   be  resolved  adversely  to 

Railroads,  vol.  19,  p.  804;  Statutes,  the  corporation.      Nothing  is    to   be 

vol.  23,  p.  140;  Charles  River  Bridge  v,  taken  as  conceded  but  what  is  given  in 

Warren  Bridge,  11   Pet.   (U.  S.)   544;  unmistakable  terms,  or  by  an  implica- 

St.  Louis  V.  Missouri  R.  Co.,  13  Mo.  tion   equally   clear.      The  affirmative 

App.  524.  must  be  shown.     Silence  is  negation; 

Words  and  phrases  in  a  statute  con-  a  doubt  is  fatal  to  the  claim.  This  doc- 
ferring  upon  a  corporation  its  fran-  trine  is  vital  to  the  public  welfare ;  it 
chise  and  special  privileges,  which  are  is  axiomatic  in  the  jurisprudence  of 
ambiguous  or  admit  of  different  mean-  this  court."  Northwestern  Fertilizing 
ings,  must  receive  that  construction  Co.  v.  H3'de  Park,  97  U.  S.  666. 
which  is  most  favorable  to  the  public.  And  in  Pennsylvania  R.  Co.  v.  Phil- 
People  V,  Broadwa}'  R.  Co.,  126  N.  Y.  adelphia  Belt  Line  R.  Co.,  49  Leg.  Int. 
29;  48  Am.  &  Eng.  R.  Cas.  692.  (Pa.)  5,  Gordon,  }.,  said  :  "  If  language 

In  Cooley's  Const.  Lim.,  p.  394,  the  means  anything,  and  if  almost  weary- 
author  observes:  **  Grants  of  the  fran-  ing  reiteration  in  unnumbered  cases 
chise  to  be  a  corporatiof)  which  confer  can  be  regarded  as  establishing  a  prin- 
upon  a  few  persons  what  cannot  be  ciple,  then  one  doctrine  must  be  taken 
shared  by  the  many,  and  which,  though  as  accepted — that  is,  that  the  corporate 
supposed  to  be  made  on  public  grounds,  grant  against  a  public  right  is  to  be 
are  nevertheless  of  great  value  to  the  strictly  construed  in  favor  of  the  pub- 
corporators,  and  are  therefore  sought  lie."  See  algo  Halsey  v.  Rapid  Transit 
with  avidity,  are  never  to  be  extended  St.  R.  Co.,  47  N.  J.  Eq.  3S0;  46  Am.  & 
by  construction  beyond  the  plain  terms  Eng.  R.  Cas.  76,  holding  that  where  a 
in  which  they  are  conferred.  No  rule  corporation  is  authorized  by  a  general 
is  better  settled  than  that  charters  of  grant  to  exercise  a  franchise  or  to  carry 
incorporation  are  to  be  strictly  con-  on  a  business,  and  thegrant  contains  no 
strued  against  the  corporators.  The  words  either  defining  or  limiting  the 
just  presumption  in  every  such  case  is  powers  which  the  corporation  may  ex- 
that  the  state  has  granted  in  express  ercise,  it  will  take  by  implication  all 
terms  all  that  it  designed  to  grant  at  such  powers  as  are  reasonably  neces- 
all."  sary  to  enable   it   to  accomplish   the 

In   Penns3'lvania  R.   Co.  v.  Canal  purpose  for  which  it  was  formed.    See- 

Com*rs,  21   Pa.  St.  22,  Black,  C.  J.,  for  infra ,  this  title,  Motive  Power, 
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and  the  latter  was  practically  unknown.^  So  a  grant  of  power 
relating  to  connections  with  other  roads  has  reference  to  such 
roads  only  as  exist  at  the  time  of  the  grant.*     And,  under  a 

power  to  construct  a  road  "  on,  over,  and  along  "  certain  alleys, 

there  is  no  power  to  construct  the  tracks  **  by  the  side"  of  the 
alleys  mentioned.*     But  the  right  to  construct  and  operate  the 

1.  Omaha  Horse  R.  Co.  v.  Cable  therefore,  not  within  the  limits  of  the 
Tramway  R.  Co.,  30  Fed.  Rep.  324 ;  32  exclusive  grant.  That  case  is  even 
Fed.  Rep.  727.  The  contention  in  this  stronger  than  this,  for  a  railroad  bridge 
case  was  that  at  the  time  of  the  grant  is  certainly  one  form  of  a  bridge,  and 
cable  roads  were  practically  unknown,  therefore,  within  the  very  letter  of  the 
as  the  only  known  form  of  street  rail-  grant;  but  a  cable  road  is  not  one  form 
wa^'S  was  the  horse  railway ;  that  the  of  a  horse  railroad  and  not  within  the 
terms  street  railroad  and  horse  railroad  strict  words  of  the  grant."  To  the  same 
wei:e,  in  common  parlance,  used  to  de-  effect  is  People  v.  Newton,  112  N.  Y. 
scribe  the  same  thing;  that  in  constru-  396,  affirming  i  N.  Y.  Supp.  197;  38 
ing  the  grant  the  court  should  carry  Am.  «  Eng.  R.  Cas.  391. 
itself  back  to  the  time  at  which  it  was  And  the  exclusive  right  to  construct 
made,  and  that  these  terms  horse  rail-  and  operate  a  horse  railway  in  a  citj'  is 
road  and  street  railroad,  being  then  not  infringed  by  the  construction  in 
used  interchangeably,  it  must  be  pre-  the  same  cit\-  of  a  road  to  be  operated 
sumed  that  the  legislature  meant  by  by  steam.  Denver,  etc.,  R.  Co.  x\  Den- 
the  use  of  one  term  all  that  it  would  ver  City  R.  Co.,  2  Colo.  673. 
have  meant  by  the  use  of  the  other.  Authority  to  build  either  a  horse 
and  that,  therefore,  all  that  would  to-  railroad  or  a  steam  railroad  within  a 
day  be  included  within  either  term  was  city  confers  a  continuing  option  to  use 
within  the  scope  of  the  grant.  But  either  steam  or  animal  power  or  both 
the  court  negatived  this  contention,  upon  its  road,  or  any  part  of  it,  which 
holding  itself  bound  by  the  well-estab-  may  be  exercised  from  time  to  time, 
lished  rule  of  construction  that  legis-  Under  it,  the  use  of  either  motive  pow- 
lative  grants  are  to  be  construed  against  er  maj'  be  changed,  and  the  other  sub- 
the  grantee  and  in  favor  of  the  pub-  stituted  as  the  company  may  see  fit. 
lie,  and  nothing  shall  pass  unless  it  McCartney  v,  Chicago,  etc.,  R.  Co., 
is  obvious  that  the  intent  was  that  it  iia  111.  612;  29  Am.  &  Eng.R.  Cas.  326. 
should  pass.  Bridge  Proprietors  v.  Ho-  But  under  a  municipal  ordinance  au- 
bokcn,  I  Wall.  (U.S.)  116,  is  an  analo-  thorizing  the  construction  of  a  railway 
gous  case.  Here  the  legislature  gave  on  certain  streets  "to  be  operated  by 
the  plaintiff  the  right  to  build  a  toll  electricit}'  or  such  other  power  as  will 
bridge  with  the  provision  that  no  other  not  necessarily  obstruct  the  use  of  said 
bridge  should  be  built  within  certain  streets  -by  the  public,"  the  absolute 
limits  for  a  period  of  ninetj'-nine  years,  right  to  operate  its  cars  by  steam  is  not 
Subsequently  the  defendant,  within  the  conferred  ;  the  question  as  to  whether 
time  limited,  proceeded  to  construct  a  the  use  of  steam  would  "  necessarily  ob- 
railroad  bridge  within  the  prescribed  struct  the  use  of  said  streets  "  being  one 
limits,  and  its  construction  was  sought  of  fact  for  the  jury.  Houston  v.  Hous- 
to  be  enjoined  by  the  plaintiffs  as  an  in-  ton,  etc.,  R.  Co.,  84  Tex.  581 ;  50  Am. 
vasion  of  their  franchise.  The  Court  &  Eng.  R.  Cas.  380. 
of  Errors  and  Appeals  of  New  Jersey  2.  People's  Pass.  R.  Co.  v.  Marshall, 
denied  the  injunction,  and  on  appeal  8  Pa.  Co.  Ct.  Rep.  273. 
to  the  Supreme  Court  of  the  United  3.  Heath  x\  Des  Moines,  etc.,  R.  Co., 
States  its  ruling  was  affirmed.  The  61  Iowa  11;  10  Am.  &  Eng.  R.  Cas. 
court,  in  Omaha  Horse  R.  Co.  v.  Cable  313.  See  also  Trenton  Horse  R.  Co.  f . 
Tramway  R.  Co.,  30  Fed.  Rep.  324,  Trenton-,  11  L.  R.  A.  410. 
speaking  with  reference  to  this  case.  In  liurns  -•.  Multnomah  R.  Co.,  15 
said:  "In  other  words,  as  the  railroad  Fed.  Rep.  177;  10  Am.  &  Eng.  R.  Cas. 
bridge  was  unknown  at  the  time  of  289,  the  company  was  authorized  to  lay 
the  grant,  the  supreme  court  held  that  its  tracks  on  certain  streets, "  beginning 
it  was  not  included  within  the  exclu-  at  the  ferry  landing  at  the  foot  of  M 
sive  franchise.  It  was  something  not  street."  It  appearing  that  the  ferry  land- 
thought  of  by  the  legislature,  and  was,  ing  and  the  foot  of  M  street  were  differ- 
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road  carries  with  it  authority  to  construct  such  switches  and  turn- 
outs as  may  be  necessary  for  the  successful  operation  of  the  road.* 
In  South  Carolina,  it  is  held  that  under  a  charter  authorizing  the 
construction  of  the  road  "  from  *'  a  city  there  is  no  authority  to 
enter  the  city,  but  that  the  boundary  of  the  city  is  the  terminus 
a  quo;^  but  in  other  jurisdictions  the  words  "to"  and  "from" 
a  place  are  held  to  mean  to  or  from  a  point  within  the  place,  to 
or  from  which  the  construction  is  authorized;*  and  this  would 
seem  to  be  the  better  view.  Upon  the  principle  stated  above, 
street  railway  franchises  are  never  construed  as  exclusive,  unless 
such  construction  is  unavoidable.* 

ent  and  not  contiguous  places,  it  was,  thereby  the  road  of  the  company  was 

therefore,  held  that  the  ambiguity  must  not  excluded  from  being  located  in  or 

be  resolved  against  the  corporation,  and  through  M.  street.     McFarland  v.  Or- 

the  agreement  construed  so  as  to  read  ange,  etc.,  Horse  Car  R.  Co.,  13  N.  J. 

simplv,  "at  the  foot  of  M  street."  Eq.  17;  affd  13  N.  J.  Eq.  561. 

In  Stamford  ?».  Stamford  Horse  R.  1.  Houston  v.  Houston,  etc.,  R.  Co., 
Co.,  56  Conn.  381 ;  36  Am.  &  Eng.  R.  84  Tex.  581 ;  50  Am.  &  Eng.  R.  Cas. 
Cas.  140,  the  charter  specified  four  380.  See  also  Lateral  or  Branch 
terminal  points  between  which  tracks  Railroads,  vol.  12,  p.  940. 
mijjht  be  laid,  and  the  streets  through  A  charter  of  a  horse  railroad  pro- 
which  ihev  werj  to  run,  omitting  one  vided  that  *'said  railroad  shall  be  laid 
which  was  named  in  the  company's  out  by  the  mayor  and  aldermen  in  like 
petition  for  a  charter,  and  adding  two  manner  as  highways  are  laid  out."  A 
that  were  not  named;  the  section  clos-  single-track  road  was  laid  out  by  the 
ing  "and  over  and  across  any  highway  mayor  and  aldermen  without  any  turn- 
between  any  of  the  points  of  commen-  outs,  but  with  a  provision  in  the  record 
cing  or  termination  aforesaid."  It  was  of  laying  out  that  **  said  horse  railroad 
held  that  the  company  had  no  right  to  company  may  construct  such  suitable 
occupy  any  streets  not  specified,  and  turnouts  on  either  side  of  said  center 
that  the  borough  might  have  an  injunc-  line  as  they  may  find  necessary  in  the 
tion  against  the  laying  of  tracks  in  any  transaction  of  the  business  to  be  done 
such  streets.  See  also  In  re  South  by  said  railroad."  It  was  held  that  the 
Beach  R.  Co.,  119  N.  Y.  141.  company  had  no  authority  to  construct 

But  where  the  charter  authorized  the  a  turnout,   although  necessary  for  its 

company  to  construct  its  tracks  "upon  business,  and   required  by  the  public 

and  over  such  streets  "  in  the  city  "ex-  convenience,  without  a  laying  out  by 

cept    in  certain   streets  therein   men-  the  mayor  and  aldermen.    Concord  v, 

tioned,"  it  was  held  that  this  could  not  Concord   Horse  R.  Co.,  65  N.  H.  30; 

be   construed  to  prevent  the  company  38  Am.  &  Eng.  R.  Cas.  425. 

from  laying  its  tracks  "across"  one  of  2.  North  Eastern  R.  Co.  v.  Payne,  8 

the  excepted  streets.     State  r.  Newport  Rich.  (S.  Car.)  177. 

St.  R.  Co.,  16  R.  I.  533.     See  also  Chi-  8.  Mason  v.  Brooklyn   Citj',  etc.,  R. 

cago,  etc.,  R.  Co.  z\  Dunbar,  100   111.  Co.,  35  Barb.   (N.   Y.)   373 ;  Farmers' 

137 ;  5  Am.  &  Eng.  R.  Cas.  253.  Turnpike  R.  Co.  v,  Coventry,  10  Johns. 

The  charter  of  the  defendants  con-  (N.  Y.)  389;  Western  Pennsylvania  R. 
tained  this  clause:  The  president  and  Co.'s  Appeal,  99  Pa.  St.  i55."Thus,  au- 
directors  of  said  company  are  hereby  thoritj-  to  construct  and  operate  a  rail- 
authorized  and  invested  with  all  the  way  from  the  cit^'  of  Chicago  to  any 
rights  and  powers  necessary  and  ex-  point  in  the  town  of  Evanston,  aulhor- 
pedient  to  survey,  lay  out,  and  con-  izes  the  location  and  operation  of  the 
struct  a  railroad  from  some 'suitable  road  from  any  point  within  the  city  of 
point  in  the  township  of  O.,  in  the  Chicago.  McCartney  v.  Chicago,  etc., 
county  of  E  ,  to  some  suitable  point  in  R.  Co.,  112  111.  611 ;  29  Am.  &  Eng.  R. 
O.  street  or  some  street  north  of  said  Cas.  326. 

street  or  south  of  M.  street,  in  the  city  4.  Gulf  City  R.  Co.  x\  Galveston  City 

of  Newark.    It  was  held  that  this  clause  R.  Co.,  65  Tex.  503 ;  Fort  Worth  St.  if. 

had  reference  not  to  the  route  but  to  Co.   v.  Rosedale   St.   R.  Co.,  68  Tex. 

the  termination  of  the  road,  and  that  169;  32  Am.  &  Eng.  R.  Cas.  283;  Jer- 
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8ey   City,  etc.,  R.  Co.  v.  Jersey  City,  ing  the  Atlanta  Street  Railway  Com- 

etc.,  Horse  R.  Co.,  3o  N.J.  Eq.'6i ;  21  pany  it  is  declared  that  such  company 

N.  J.  Eq.  550;  New  York  Cable  R.  Co.  shall  have  exclusive  power  and  author- 

v.  Chambers  St.,  etc.,  R.  Co.,  40  Hun  ity  to  survey,  lay  out,  construct  and  oc- 

(N.    Y.)    29;    Brooklyn    City,  etc.,  R.  cupy,  use  and  employ  street  railways 

Co.  V.  Coney  Island,   etc.,  R.  Co.,  35  in  tlie  citv  of  Atlanta,  subject  to  the  ap- 

Barb.  (N.  Y.)  364;  New  York,  etc.,  K.  proval  o\  the  city  council  thereof  for 

Co.  V,  Forty  Second  St.,etc.,  R.  Co.,  50  each  route  selected  first  obtained  before 

Barb.  (N.  Y.)  285;    Oakland  R.  Co.  v.  the  work  thereon  shall  be  commenced. 

Oakland,  etc.,  R.  Co.,  45  Cal.  365;    13  It  was  held  that  there  were  no  words 

Am.  Rep.  181;  Louisville  City   R.  Co.  in  this  charter  which  grant  to  the  com- 

f.  Central  Pass.  R.  Co.,  87  Ky.  223;  2i  pany  the  unconditional  exclusive  power 

Fed.  Rep.  35S;  36  Am.  &  Eng.  R.  Cas,  and   authority   to   construct   and    use 

463 ;  20  Am.  &  Eng.  R.  Cas.  542 ;  Kins-  street  railroads  in  all  of  the  streets  of 

man  St.  R.  Co.   v.  Broadway,  etc.,  R.  thecity  of  Atlanta,  but  on  the  contrary 

Co.,  36  Ohio  St.  239 ;  5  Am.  &  Eng.  R.  that  the  grant  is  limited  and  restricted, 

Cas.  327;  Brooklyn  Cent.,  etc.,  R.  Co.  v.  to  each  route  that  may  be  selected  by 

Brooklyn  Citj'  R.  Co.,  32  Barb.  (N.  Y.)  the  company  in  the  streets  of  the  city 

358;    B'rookly'n   Cent.,   etc.,   R.  Co.  v.  of  Atlanta  which  shall  be  approved  by 

Brooklyn    City    R.  Co.,  33  Barb.  (N.  the  city  council.     West  End,  etc.,  R. 

Y.)  426.  Co.  V.  Atlanta  St.  R.  Co.,  49  Ga.  151. 

In  Mayor,  etc.,  of  Houston  v,  Houston  The  charter  of  a  street  railway  com- 
City  St.'R.  Co.  (Tex.),  50  Am.  &  Eng.  pany  provided  that,  "  the  city  i«  author- 
R.  Cas.  2S0,  it  was  held  that  the  grant  ized  to  contract  with  said  railway  com- 
to  a  company  of  the  right  to  occupy  pany  as  to  the  construction,  mainte- 
the  city  streets  did  not  confer  an  exclu-  nance,  and  operation  of  said  railway 
sive  privilege,  since  the  terms  of  the  upon  such  terms  as  it  may  agree  upon 
grant  did  not  absolutely  prohibit  the  with  said  company,  any  laws  now  ex- 
city  from  extending  similiar  privileges  isting  to  the  contrary  notwithstand- 
to  other  companies.                                  •  ing.'*     It  was  held  that  this  would  not 

A  grant  made  under  legislative  sane-  override  a  subsequent  general  law  un- 
tion  by  a  city  to  a  street  railway  com-  der  which  another  corporation  claimed 
pany  of  the  right,  not  in  express  terms  to  use  the  tracks  of  the  first-named 
exclusive,  to  construct  and  operate  a  company,  although  under  that  charter 
railway  upon  its  streets,  confers  upon  an  exclusive  right  was  granted  by  the 
the  company  no  exclusive  privilege,  city.  New  Bedford,  etc.,  St.  R.  Co.  f. 
Over  that  portion  of  any  street  upon  Acushnet  St.  R.  Co.,  X43Mass.  200. 
which  its  track  switches,  or  turnouts  A  municipal  ordinance  granting  a 
do  not  lie,  a  railway  company  has  no  corporation  the  exclusive  right  for  a 
authority,  but  the  city*s  dominion  over  term  of  years  to  use  its  streets  for  the 
it  remains  unchanged  and  unimpaired  construction  and  operation  of  a  street 
and  is  as  full  and  complete  for  all  pur-  railway,  to  be  operated  by  animal  power 
poses  as  it  was  over  the  entire  street  only,  and  providing  that  thecity  should 
before  the  privilege  of  constructing  a  not,  until  after  the  expiration  of  the 
road  thereupon  was  granted.  Accord-  term,  grant  to  or  confer  upon  any  per- 
ingly.  if  a  city  should  choose  to  grant  son  or  corporation  any  privileges  which 
to  another  company  the  privilege  of  would  impair  or  destroy  the  rights  and 
laying  a  track  upon  the  same  street,  privileges  granted  to  such  corporation, 
the  company  already  operating  a  road  does  not  deprive  the  city  of  the  power 
thereon  would  have  no  right  to  object  to  confer  upon  another  company,  be- 
so  long  as  the  free  and  unobstructed  use  fore  the  expiration  of  the  term,  author- 
of  its  own  track  is  not  interfered  with;  ity  to  build  railways  on  its  streets  to  be 
and  the  new  grant  may,  with  the  con-  operated  by  power  other  than  animal 
sent  of  the  legislature,  be  made.  Gulf  power.  Teachout  t*.  Des  Moines  Broad 
City  R.  Co.  V.  Galveston  City  R.  Co.,  Gauge  St.  R.  Co.,  75  Iowa  722, 
65  Tex.  502  ;  Fort  Worth  St.  K.  Co.  v.  And  where  a  city,  "  for  the  purpose 
Rosedale  R.  Co.,  68  Tex.  169;  32  Am.  of  providing  street  railways,"  granted, 
&  Eng.  R.  Cas.  283 ;  Jersey  City,  etc.,  for  a  term  of  years,  to  a  company  the 
R.  Co.  V.  Jersey  City,  etc..  Horse  R.  exclusive  privilege  of  using  its  streets, 
Co.,  20  N.  J.  Eq.  61 ;  2  Dill.  Munic.  it  was  held  that  such  privilege  attached 
Corp.  (4th  ed.),  §  727.  only  when  the  actual  use,  or  its  equiv- 

By  the  second  section  of  the  Georgia  alent,  began,  and  that  the  municipality 

"act  of  February  23,  1866,  incorporat-  was  not  precluded  from  permitting  an- 
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7n.  Ck)in>iTiovs  AHnsxEB  to  Osahts— 1.  Oentrally. — The  fact 
that  the  constitution  prescribes  certain  conditions  upon  which 
street  railways  may  be  constructed  and  maintained  does  not  pre- 
elude  the  legislature  from  imposing  others  not  inconsistent  there- 
with.^ Likewise  when  the  consent  of  the  municipal  authorities 
is  necessary,  they  are  not  limited  to  a  mere  granting  or  denial 
thereof,  but  may,  in  their  discretion,  prescribe  conditions  on  which 
they  will  give  it,  provided  they  are  not  repugnant  to  the^ant  by 
the  legislature,  or  to  constitutional  .or  statutory  provisions  on  the 
same  general  subject.*  The  mere  fact  that  the  performance  of 
the  stipulated  conditions  by  the  company  will  subject  it  to  great 
inconvenience  and  involve  a  large  expenditure  of  money  is  not  a 
sufficient  excuse  for  non-performance.*  The  most  usual  condi- 
tions are  that  the  consent  of  the  municipality  or  of  the  abutting 
owners,  or  of  both,  shall  be  obtained,  or  that  the  road  shall  be 
constructed  within  a  specified  time.*     Other  conditions,  however, 

other  company  to  use  streets  on  which  to  matters  over  which  the  legislature 
the  first  company  declined  to  build,  and  the  commissioners  had  entire  con- 
and  on  which  it  was  under  no  obliga-  trol,  and  were  repugnant  to  the  legisla- 
tion to  build.  Citizens'  St.  R.  Co.  v.  tive  requirements  in  tlie  one  case,  and 
Jones,  34  Fed.  Rep.  579.  to  the  condition  prescribed  by  the  com- 

1.  /«  re  Thirty -fourth  St.  R.  Co.,  102  missioners  in  the  other,  and  their  ac- 
N.  Y.  343.  tion  could  neither  be  superseded  nor  af- 

Absolute  drant — Impairment  of  Obll-  fected  by  that  of  any  other  body.    See 

gatlon. — When  the  council  of  the  city,  infra^  this  title.  Consent  of  Local  Au- 

in  the  exercise  of  power  conferred  by  ttiorities, 

the  legislature,  makes  an  absolute  grant  8.  St.  Joseph  County  v.  South  Bend, 

to  a  railway  company  of  the  right  to  etc.,  R.  Co.,  118  Ind.  68.    See  also  Peo- 

build  its  road  on  certain  streets,  and  pie  t\  Broadway  R.  Co.,  126  N.  Y.  29; 

the  company   accepts    the   grant  and  48  Am.  &  Eng.  R.  Cas.  692. 

builds  a  part  of  the  road  at  great  ex-  An  ordinance  authorizing  a  railway 

pense,   the   legislature   may   not  by  a  company  to  extend  its  track  from  ite 

subsequent    amendment    of    the  city  then  terminus  to  the  corporate  limits, 

charter  make  the  right  of  the  company  required  the  track  to  be  extended  to  a 

to   build   the   residue  of  the  road  de-  certain  park,  being  a  pK)int  short  of  the 

pendent  on  the  consent  of  a  majority  city  limits,  by  a  given  time,  and  from 

of  the  property  owners  of  the  street,  that  point  on  to  th^  city  limits,  so  soon 

Hovelman  v.  Kan.sas  City  R.  Co.,  79  as  the  same  could  be  constructed,  oper- 

Mo.  632;  20  Am.  &  Eng.  R.  Cas.  17.  ated  and  kept  in  repair  without  actual 

See  supra^  this  title,  The  Charter  as  a  loss,  and  the  company  to  accept  the  or- 

C<>»/rffr/;  and  i/i/>fl,  this  title.  Consent  dinance   within   ten  days  after  its  ap- 

of  Local  Authorities.  proval   by  the  mayor.    The  ordinance 

2.  2    Dill.  Mun.  Corp.  (4th    ed.),  §  was  accepted  and   the  road  was  built 
706  (559).  and   operated  to  the   park.     On  man- 
In  Re  Kings  County  El.  R.  Co.,  105  damns  to  compel  the  construction  and 

N.  Y.  97,  among  the  conditions  imposed  operation  of  the  track  to  the  city  limits, 
by  the  city  council  was  one  that  the  the  answer  showed  that  it  could  not  be 
company  should  consent  that  the  city  constructed,  operated,  and  kept  in  re- 
assessors  might  arbitrate  all  damages  pair  without  actual  loss,  which  was  ad- 
occasioned  to  property  owners  by  the  mitted  by  demurrer  to  the  answer.  It 
building  of  the  road  ;  and  another  fix-  was  held' tHat  the  answer  showed  a  good 
ing  the  times  within  which  different  reason,  for  not  compelling  the  company 
parts  of  the  road  should  be  constructed,  to  build  and  operate  such  part  of  the 
different  from  that  prescribed  by  the  road.  People  v,  Chicago  West  Div.  R. 
commissioners  appointed  and  acting  in  Co.,  118  III.  113. 

pursuance    of  statutory  authority.    It  4.  See    subordinate    sections    under 

was  held  that  these  conditions  related  this  division  of  the  article. 
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have  been  imposed  and  enforced ;  for  example,  that  the  company 
shall  obtain  the  consent  of  another  company  already  occupying 
the  street  before  it  may  construct  its  road  therein  ;  *  or  that  it 
shall  purchase  the  omnibuses,  horses,  etc.,  of  an  omnibus  line 
operated  upon  the  streets  covered  by  the  franchise,  or  upon  par- 
allel streets.* 

2.  Consent  of  Local  Authorities.  —  The  complete  and  ultimate 
control  of  all  streets  and  highways  rests  in  the  legislature,  and  it 
is  therefore  competent  for  that  body,  in  the  absence  of  constitu- 
tional provisions  to  the  contrary,  to  authorize  the  occupation  of 
the  streets  of  a  city  by  a  street  railway  company,  without  the 
city's  consent.*  In  some  of  the  states,  however,  are  found  con- 
stitutional  provisions  requiring  the  consent  of  the  municipal  au» 
thorities,  and  in  others  there  are  statutes  to  the  same  effect.* 

1.  Art.  3,  §  i8,  of  the  New  Torh  meaning  of  art.  3,  §  i8,iV^w/"<?r>t  Con - 
Const,  does  not  prohibit  the  imposition  stitution.  Accordingly,  as  applicable 
of  such  a  condition.  In  re  Thirtjr-  to  such  a  railway,  the  provision  of  the 
fourth  St.  R.  Co.,  102  N.  Y.  343,  rev*g  Nevj  Tork  act  of  18S0  (ch.  582,  Laws 
37  Hun  (N.  Y.)  443.  And  in  a  statute  18S0),  that  the  determination  of  corn- 
prohibiting  any  company  from  laying  a  missioners  **  may  be  taken  in  lieu  of 
track  in  that  portion  of  the  street  in  the  consent  of  said  authorities,'*  is  un- 
which  another  company  has  laid  its  constitutional  and  void.  In  re  New 
track  without  the  consent  of  such  other  York  District  R.  Co.,  107  N.  Y.  42, 
company,  the  words  **that  portion  of"  affirming  ^1  Hun  (N.  Y.)  621. 

a  street  must  be  construed  to  mean  the  But  this  provision  of  the  constitution 

whole  width  of  the  street.     Forty-sec-  is  not  violated  by  a  statute  authorizing 

ond  St.,  etc.,  R.  Co.  T'.  Thirty-fourth  St.  an   existing  railway  company  to  sub- 

R.  Co.,  52  N.Y.  Super,  Ct  252.  See  also  stitute   cable   power  for  horsepower 

New  York,  etc.,  R.  Co.  v.  Forty-second  without  requiring  the  consent  of  the 

St.,  etc.,  R.  Co.,  50  Barb.  (N.  Y.)  309.  local  authorities.     Such  a  statute  con- 

2.  Cooper  r.  Passenger  R.  Co.,  3  fers  no  substantial  franchise,  but  is 
Phila.  (Pa.)  252;  Green,  etc.,  St.  R.  merely  a  regulating  act.  Iji  re  Third 
Co.  V.  Moore,  64  Pa.  St.  79.  Avenue  R.  Co.,  121  N.  Y.  536;  43  Am. 

8.  Brooklyn    City,   etc.,    R.   Co.    v.  &  Eng.  R.  Cas.  222,  reversing  56  Hun 

Coney   Island,  etc.,  R.  Co.,  31;   Barb.  (N.Y.)  537.  And  it  seems  that  the  con- 

(N.  Y.)  364;  Harrisburg  City  Pass.  R.  sent  of  the  local  authorities  is  not  nec- 

Co.  V.  Harrisburg  (Pa.   1892),  24  Atl.  essary  as  a  condition  precedent  to  an 

Kep.  56;  Paterson,  etc.,  Horse  R.  Co.  application  for  commissioners  to  deter- 

V.  Paterson,  24  N.  J.  Eq.  158;  Jersey  mine  the  expediency  of  constructing 

Citv  V.Jersey  Citv,  etc.,  R.  Co.,  20  N.  the  road.  In  re  People's  R.Co.,  112  N. 

J.  Eq.  360;  Milwaukee  v.  Milwaukee,  Y.  578;  38  Am.  &  Eng.  R.  Cas.  404. 

etc.,  R.  Co.,  7  Wis.  85;  Chicago,  etc..  Under  the  Ohio  act  of  April,  1861,  ^ 

R.  Co.  V.  Newton,  36  Iowa  299.  5,  a  village  incorporated  for  the  special 

4.  Const,  of  Neiv  Tork,  art.  3,  §  18,  purpose  of  being  a  road  district,  is  not 

par.  14;  Const,  of   Missouri,  art.    12,  oneofthemunicipalcorporations,who8e 

f  20;  Atlantic,  etc.,  R.  Co.  v.  St.  Louis,  consent  to  the  construction  of  a  street 

3  Mo.  App.  322  (case  of  an  ordinary  railway  is  required.  Cincinnati,  etp.,  R. 

railroad) :  In  re  Rochester  Electee  R.  Co.  v.  Cumminsville,  14  Ohio  St.  523. 

Co.,  «;7  Hun  (N.  Y.)  s^;   Houston  v.  Consent    of    Commiflfilondr    of    City 

Houston  St.  R.  Co.,  84  Tex.  581;  50  "Works  —  Location   of  Power  House  of 

Am.  &  Eng.  R.  Cas.  380.     See  also  Cable  Road. — See  Brooklyn  Heights  R. 

Williamsport  Pass.  R.Co.  r.  Williams-  Co.  v.  Brooklyn,  18  N.Y.  Supp.  8761 

port,  120  Pa.  St.  1;  36  Am.  &  Eng.  R.  In  this  case  the  charter  of  the  company 

Cas.  125.  authorized  it  to  construct  a  cable  road 

A  railway  wholly  within  the  limits  from  C  street  through  M  street  to  W 

ofacitv,and  proposed  to  be  constructed  street  ferry,  and  to    erect   necessary 

exclusively  under  the  surface  of  the  power  and  car-houses  in  streets  **  adja- 

street,  is  a  street  railroad  within  the  cent  to  M  street  west  of  the  mill,"  the 
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Where  such  requirement  exists,  the  obtainment  of  the  consent 
is  a  condition  precedent  to  the  right  to  use  the  city  streets,  and 
if  it  is  never  secured  the  whole  grant  fails.*  So  that  where  an 
exclusive  franchise  is  granted  conditioned  upon  the  consent  of 

location  to  be  approved  by  the  com-  appeal.      If  the   council   could  disap- 

missioner  of  city  works.    The  com  mis-  prove  and  afterwards,  without  regard 

sioner  having  approved    the  location  to  time,  approve,  where  would  be  the 

of  the  power-house  in   a  neighboring  end  and  limit  of  their  right  of  choice 

parallel  street,  it  was  held  that  a  sub-  or  election?     The  rights  and  privileges, 

sequent  ordinance  of  the  council  could  of  the  company   under  such  circum- 

not  operate  to  withdraw  such  consent  stances  migiit  with  truth  be  said  to  be 

and  render  another  consent  necessary,  vagrant;  indeed,   sometimes   in   abey- 

New  York — ^Wbo  Are  "  tlie  Local  Au-  ance,  sometimes  active,  and  again    in 

tliorttieB"WliOB6 Consent iBNeoeBsary* —  abeyance,  as  the  changes  and  opinions 

Under  the  Street  Surface  Railway  act,  of  a  changing  majority  might  happeD 

ch.  252, 4  3,  New  Tork  Laws  of  1884,  au-  to   be." 

thorizing  companies  organized  there-  In  Larimer  etc.,  St.  R.  Co.  t-.  Lari- 
under  to  acquire  a  right  of  way  through  mer  St.  R.  Co.,  137  Pa.  St.  533.  it  was 
streets  or  highways,  provided  that  "the  held  that  under  the  Pennsyh^ania  stat- 
consent  of  the  local  authorities  having  ute  the  consent  of  the  city  to  the  con- 
control  of  that  portion  of  a  street  or  struction  of  a  street  railroad  upon  its 
highway  upon  which  it  is  proposed  to  highway  was  a  condition  precedent 
construct  and  operate  such  railroad  thereto,  and  without  it  a  company  in- 
.  .  .  be  first  obtained,"  where  the  corporated  under  the  act  had  no  nght, 
railroad  is  proposed  to  be  constructed  present  or  prospective,  to  occupy  streets 
upon  a  highway  in  a  town,  "  the  local  for  that  purpose.  And,  therefore,  such 
authorities,'' whose  consent  is  required,  a  company  not  having  obtained  sucK 
are  the  officers  whose  duties  and  pow-  consent  has  no  standing  by  a  bill  for  an 
ers  concern  the  supervision,  mainte-  injunction  to  question  the  right  of  an- 
nance  and  care  of  the  highway — that  other  company  subsequently  incorpo- 
is,  the  highway  commissioners  of  rated  to  occupy  for  its  railroad  streets 
the  town.  In  re  Rochester  Electric  R.  covered  by  the  prior  charter. 
Co.,  123  N.  Y.  351 ;  46  Am.  &  Eng.  R.  In  Re  Rochester  Electric  R.  Co.,  123 
Cas.  157.  N.  Y.  351;  46  Am.  &  Eng.  R.  Cas.  757, 

1.  People's  Pass.  R.  Co.  r>.  Memphis  a  turnpike  company,  which  was  main- 

(Tenn.   1875),  16   S.  W.    Rep.  973;   10  taining  a  highway  as  a  turnpike  road^ 

Wall.  (U.S.)  38 ;  In  re  Rochester  Elec-  had  acquired  from  adjoining  landowners 

trie  R.Co.,  123  N.Y.  351 ;  46  Am.&  Eng.  the  right  to  a  strip  of  land  on  each  side 

R.  Cas.  157.  See  also  Smith  r.  East  End  of  the  highway  for  a  bridle-path,  and 

St  R.  Co.,  87   Tenn.   626;  38  Am.  &  had  given  consent  to  a  company  organ- 

Eng.  R.   Cas.  470;   Paterson,  etc.,  R.  ized  under  the  act  mentioned  above  to 

Co.  V.  Mayor,  etc.,  of  Paterson,  24  N.  J.  use  a  portion  of  said  bridle-path  for  its 

Eq.  158.  railroad.     It  was  held  that  this  was  not 

In  Musser  v.  Fairmount,  etc.,  R.  Co.  the  consent  required  by  the  act;   that  it 

(Pa.   1859),  7  Am.  Law  Reg.  O.  S.  284,  had  no  effect  save  as  it  regarded  the 

an  act  was  passed  granting  a  right  to  rights   and    interests  of  the    turnpike 

construct  a  street  railway,  provided  the  company;   that   the    highway  had  not 

consent  of  the  city  should  be  obtained,  ceased  to  be   such   because  used   as  a 

The   city    council    by    ordinance   de-  turnpike,  and  the  administrative  duties 

clared   their  disapproval   of   the  act,  of  the  highway  commissioners  of  the 

and  declined  to  allow  the  streets  to  be  town,  remained  unimpaired,  so  far  as  its 

so  used.     It  was  held   that  the  power  exercise  was   required  for  the  preser- 

designated  by  the  legislature  was  ex-  vation  of  the  rights  and  interests  of  the 

hausted,  and  that  no  subsequent  ordi-  public,  and  that  their  consent  was  req- 

nance    of  the  city  council  consenting  uisite. 

to  the  use  of   the  streets  could  revive  In  Massachusetts^  it  is  held  that  the 

the  privilege  nullified  by  the  ordinance  construction  of  a  track  for  a  horse  rail- 

of  disapproval.     The  court,  by  Thomp-  road  over  a  turnpike  road,  under  a  valid 

son,  J.,  said:  **The   only   power  that  agreement  with  the  turnpike  company, 

can  revive  those  privileges  is  the  Icgis-  by  a  corporation,  whose  charter  con- 

lature,  and  to  that  the  company  must  tains  a  restriction  making  it  ^  void  so 
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the  city  and  such  consent  is  never  secured,  the  legislature  is 
guilty  of  no  violation  of  the  charter  contract  in  granting  the  same 
privileges  to  another  company.^ 

The  city  may  make  its  consent  conditional  upon  the  company's 

far  as  relates  to  the  right  to  construct  of  the  municipalitv.  Comp.  Laws  of 
said  road  in  any  town  until  the  act  has  Nebraska^  1881,  §  62a;  State  T^  Bechel, 
been  accepted  by  the  selectmen,"  will  22  Neb.  158.  In  this  case,  the  question 
not  be  restrained  by  injunction  as  a  of  giving  consent  to  a  company  to  con- 
nuisance  in  a  town  traversed  by  the  struct  and  maintain  a  street  railroad 
turnpike  road,  merely  because  the  se-  upon  the  streets  of  the  city  of  Omaha 
lectmen  of  the  town  have  not  accepted  was  submitted  to  the  electors  of  said  city 
the  charter.  District  Attorney  v,  Lynn,  on  the  day  of  the  general  city  election, 
etc.,  R.  Co.,  16  Gray  ^Mass  )  242.  and   the  ballot  upon  that   proposition 

And  in  Cincinnati  z>.  Columbia,  etc.,  was  taken  at  the  same  place,  by  the 

St.  R.  Co.,   17  Wkly.  L.  Bull.    192,  it  same  election  officers,  and  but  one  poll 

was  held  that  where  a  village  was  in-  list  made,  and  the  votes  were  canvassed 

corporated  twenty-one  years  after  the  and   returned  in  some  of  the  precincts 

consent  to  the  construction  and  opera-  and  wards  upon  the  same  tally-sheet 

tion  of  a  street  railway  was   obtained  and   return,  but  in  all  of  the  wards  a 

fi cm  a  turnpike  company,  the  consent  separate  ballot-box  was  prepared  into 

ot  the  municipality  was  not  necessary,  which   the  vote  upon   the  proposition 

'i  he  charter  of  a  street  railway  com-  was  deposited,  but  without  other  formal- 
pany  empowered  it  to  lay  rails  in  the  itv  to  separate  the  vote  from  the  vote 
streets  of  the  city  upon  first  obtaining  of  the  general  election.  The  registry 
the  consent  of  the  city  council  By  a  of  voters  for  the  city  election  showed 
supplement,  it  was  positively  author-  that  there  were  over  ten  thousand 
ized  to  construct  several  tracks  speci-  names  registered.  There  were  over 
fied  in  the  supplement  without  any  eight  thousand  votes  cast  at  the  general 
condition  or  reference  to  the  consent  election.  The  number  of  votes  cast 
of  the  council.  It  was  held  that,  as  to  upon  the  question  of  consent  to  con- 
such  tracks,  the  consent  of  the  council  struct  and  operate  the  street  railway 
was  not  necessary.  Jersey  City  r.  Jer-  was  sixteen  hundred  and  fifty,  of  which 
sey  City,  etc.,  R.  Co.,  20  N.J.  Eq.  360.  fourteen  hundred  and  seventy  were  in 

But  where  the  charter  of  a  railway  the  affirmative,  and  one  hundred  and 
company  required  the  consent  of  the  eighty  in  the  negative.  It  was  contended 
city  authorities,  and  a  supplement  was  on  the  part  of  the  plaintiff  that  the  prop- 
silent  as  to  consent,  and  a  second  sup-  osiiion  submitted  received  the  consent 
plement  was  made  subject  to  the  re-  of  the  majority  of  the  electors,  for  the 
strictions,  and  carrying  with  it  all  the  reason  that  a  majority  of  the  votes  cast 
privileges  of  the  original  charter,  it  upon  this  particular  question  were  in 
was  held  that  the  company  must  ob-  the  affirmative,  and  that  the  vote  de- 
tain the  consent  of  the  city  authorities  posited  in  the  ballot-box  prepared  for 
before  it  could  extend  its  track.  Phil-  the  reception  of  ballots  cast  upon  the 
adelphia  v.  Citizens'  Pass.  R.  Co.,  48  proposition  should,  for  the  purpose  of 
Leg.  Int.  (Pa.)  220.  the  canvass,  be  taken  as  the  full  vote  of 

Where  a  charter  was  granted  to  a  the  city.  But  the  court  held  that  there 
company  for  the  purpose  of  building  were  not  two  elections — namely, the  gen- 
and  using  a  passenger  railway  in  cer-  eral  city  election  and  the  election  upon 
tain  streets,  subject  **  to  all  the  ordi-  the  proposition  submitted  ;  on  the  con - 
nances  of  the  council  of  the  said  city,'*  trarv,  they  constituted  but  one  election, 
the  company,  by  accepting  their  charter  and  such  being  the  case  a  majority  of 
in  the  terms  in  which  it  was  granted,  the  votes  cast  at  such  election  was  not 
agreed  to  obtain  the  consent  of  the  in  favor  of  the  construction  and  opera- 
council  to  their  work,  agreeably  to  the  tion  of  the  proposed  street  railroad,  as 
ordinance  of  the  citv.  Philadelphia  v.  required  by  the  law  of  the  state,  and, 
Lombard,  etc.,  R.  Co.,  3  Grant's  Cas.  therefore,  the  consent  of  a  majority  of 
(Pa.)  403.  the  electors  was  not  given. 

Nebraska — Vote  of  Electors. — In  AV-        l.  People's  Pass.  R.  Co.  v,  Memphis 

^r«.v/irff,  consent  to  the  construction  and  (Tenn.   1875),  ^^'  ^"  ^'  ^^P-  973 »  10 

operation  of  a  street  railway  may  be  ob-  Wall.  ( U.  S.)  38. 
tained  by  a  majority  vote  of  the  electors        The  same  is  true  in  case  of  a  breach 
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making  an  agreement  to  observe,  and  be  subject  to,  all  ordinances 
of  the  city  then  in  force,  or  thereafter  to  be  passed,  provided  they 
are  not  unreasonable;  ^  or  it  may  require  that  the  character  of 
the  road-bed,  and  of  the  poles,  wires,  track,  etc.,  shall  be  first  ap- 
proved by  the  city  council.*  And  in  general  it  may  impose  any 
condition  which  in  the  exercise  of  its  discretion  it  may  deem 
proper  as  the  terms  upon  which  its  consent  shall  be  given ;  ^  ex- 
cept that  it  may  not  annex  conditions  which  are  repugnant  to  the 
grant  of  the  franchise  by  the  legislature,  or  to  constitutional  or 
statutory  provisions  upon  the  same  general  subject.* 

3.  Consent  of  Abutters. — As  a  street  railway  does  not  constitute 
an  additional  burden  upoft  the  land,  the  consent  of  owners  of 
abutting  property  to  its  construction  and  operation  is  not  essen- 
tial, unless  required  by  the  constitution  or  by  statute.^    In  many 

of  any  other  condition;  as,  for  example,  Co.  v.  Harrisburg  (Pa.   1892),  24  Atl. 

to  construct  the   road   within   a  given  Rep.  56. 

time.    Oakland  R.  Co.  t'.  Oakland,  etc.,  In  Electric  R.  Co.  v.  Grand  Rapids, 

R.  Co.,  45  Cal.  365;   13  Am.  Rep.  181.  84  Mich.  257;  46  Am.  &  Eng.   R.  Cas. 

See    infra^  this  title,   Construction  of  26,   where  the  ordinance  granting  the 

Road  Within  Speciprd  Time.  right  to  construct  an    electric   railwaj 

1.  The  City's  ConBent  May  be  Condi-  provided  that  the  poles  should  be  ap- 
tional.  —  See  Philadelphia  r*.  Ridge  proved  by  the  city  council,  the  council 
Ave.  Pass.  R.  Co.,  143  Pa.  St.  444;  Prov-  approved  iron  poles  for  the  territory 
idence  v.  Union  R.  Co.,  12  R.  I.  473.  within  the  fire  limits  and  wooden  ones 

It  may  require  as  a  condition  to  its  for  that  without.  Afterwards  the  coun- 
consent  that  the  company  shall  engage  cil  attached  a  condition  that  in  con- 
to  carrv  passengers  for  one  fare  to  sideration  of  the  approval  of  wooden 
points  beyond  its  line,  the  statutes  hav-  poles,  the  company  should  provide 
ing  provided  means  by  which  the  com-  transfer  tickets  without  extra  cost.  It 
pany  may  acquire  a  right  to  use  the  was  held  that  this  condition  was  void  as 
tracks  of  other  companies  which  extend  being  in  conflict  with  section  14  of  the 
to  such  points.  People  v.  Barnard,  no  incorporation  act  providing  that  a  city 
N.  Y.  548;  ^6  Am.  &  Eng.  R.  Cas.  70;  shall  not  revoke  its  consent  once  given, 
reversing  ^%  Hun  (N.  Y.)  57.  nor  deprive  the  company  of  the  rights 

Or  it  may  require  that  the   company'  and  privileges  conferred.     The  council 

shall   keep   the   streets  occupied   by  it  having  made  an  approval  could  not  ^ 

cleaned  and  in  good  repair.  Pittsburgh,  compelled  by  mandamus  to  do  so  again 

etc.,  R.  Co.  V.  Birmingham,  51  Pa.  St.  merely   because  of  the  void  condition 

41 ;  infra,  this  title.  Repair  of  Streets,  attached. 

Or  that  the  company  shall  pay  an  an-         In  People   v,  Barnard,  48  Hun  (N. 

nual    bonus  for  the  use   of  the  streets.  Y.)  57;  no  N.  Y.  548;  36  Am.  &  Eng 

Covington  St.  R.  Co.  t'.  Covington,  9  R.  Cas.  70.  the  city  comptroUer,  after 

Bush   (Kv.)   127;  Providence  T'.  Union  awarding  the  franchise  to  the  highest 

R.  Co.,  12  R.  I.  473.  bidder  at  the  sale,  required  a  bond  cod- 

2.  Electric  R.  Co.  v.  Grand  Rapids,  taining  conditions  not  required  by  the 
84  Mich.  257;  Detroit  r.  Detroit  City  statute,  nor  by  the  resolution  of  the 
R.  Co.,  37  Mich.  558.  common  council,  and  refused  to  accept 

3.  Under  the  A^^w/Vr^  constitutional  a  bond  containing  all  the  prescribed 
and  statutory  provisions  the  city  au-  conditions.  It  was  held  that  the  corap- 
thorities  have  absolute  power  to  grant  troller  had  no  right  to  require  the  bond 
or  withhold  their  consent.  People  t\  he  insisted  on,and  that  OTa»</amfc.v  would 
Barnard,  no  N.  Y.  548;  3*^)  Am.  &  lie  to  compel  his  acceptance  and  ap- 
Eng.  R.  Cas.  70,  rev^g-  48  Hun  (N.  Y.)  proval  of  the  bond  offered. 

57.  See  also  Providence  t;.  Union  R.  Co.,  5.  Smith  t\  East  End  St.  R.Co.,  87 

12  R.  I.  473.  Tenn.  626;  38  Am.  &  Eng.  R.  Cas.  470; 

4.  Tn  re  Kings  County  El.  R.  Co.,  State  t\  Bell,  34  Ohio  St.  194;  Wiggins 
105  N.  Y.  97;  Harrisburg  City  Pass.  R.  Ferry  Co.  v.  East  St.  Louis  Union  R. 
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of  the  states,  however,  there  are  constitutional  or  statutory  pro- 
visions to  the  effect  that  no  street  railway  shall  be  constructed  or 
operated  without  the  consent  of  a  majority  in  interest  of  the 
owners  of  land  abutting  on  the  street  to  be  occupied.^ 

Co.,  107  111.  450;  20  Am.  &   Eng.  R.  Owners. — The  term "  owners,"  as  used 

Cas.  9;  Hodges  t*.  Baltimore,  etc.,  R.  in   statutes   requiring    the    consent  of 

Co.,  58   Md.  603 ;  10  Am.  &   Eng.  R.  abutting  property  owners  has  been  held 

Cas.  270;  Hinchman  v.  Paterson  Horse  to  mean  one  who  has  at  least  a  freehold 

R.  Co.,  17  N.  J.  Eq.  75 ;  Paterson,  etc.,  estate.     Under    these  statutes    it    has 

Horse  R.  Co.  t*.  Paterson,  24  N.  J.  Eq.  been  held  that  abutting  property  may  be 

158.  See  supra^  this  title,  Legal  Status;  represented  by  life  tenants  and  tenants 

infra^  this  title,  Right  of  Abutters  to  by   the  curtesy   or  dower,  but   that  a 

Compensation,  father  cannot  consent  for  his  daughter. 

In  Smith  v.  East  End  St.  R.  Co.,  87  the  husband  for  his  wife,  tenants  in 
Tenn.  626;  38  Am.  &  Eng.  R.  Cas.  470,  common  for  each  other,  guardians  for 
the  charter  provided  that  no  street  their  wards,  an  administrator  or  an  ex- 
should  be  occupied  until  the  consent  of  ecutor,  with  power  to  sell,  for  the  es- 
the  city  expressed  by  ordinance  should  tate,  or  a  president  of  a  private  corpora- 
be  obtained;  there  was  also  a  provision  tion  without  the  authority  of  the  board 
(Tenn.  Code,  §1925)  that  the  powers  of  directors,  and  a  doubt  has  been  ex- 
granted  were  '*  in  no  manner  to  inter-  pressed  as  to  whether  or  not  a  city 
fere  with  the  rights  of  private  citizens  council  may  act  in  the  matter  for  a 
or  prix'ate  property."  It  was  held  that  municipal  corporation.  Booth  on  St. 
this  did  not  require  the  consent  of  R.,  c/7f»^  Rapp  r.  Citv,  etc.,  R.  Co.,  12 
owners  of  abutting  property;  that  Wkly.  L.  Bull.  119;  6ullock  v.  West 
4  1925  was  merely  a  saving  of  all  rights  Chicago  Rapid  Transit  R.  Co.,  23 
of  action  for  any  unlawful  use  or  ob-  Chic.  L.  N.  149, 

struction  of  the  public  highways,  or  Ne-w  Torh. — In  Neiv  Tork  there  is 

other  wrongs  or  abuses.  a  constitutional   requirement   that    no 

1.  See  Const,  of  Ne-w  York^  art.  3  street  railway  shall  be  constructed  ex- 

§  18;  Hunt  t\  Chicago    Horse,  etc.,  R.  cept  upon  the  consent  of  the  owners 

Co.,  121  111.638,  reversing  io\\\.  K^"^.  of  one-half  in  value   of   the   property 

283  {construing  act  of  1872,  art.  1,^5,  bounded  on  the  street.     But  in  case  the 

par.   19);    Roberts  v.  Easton,  19  Ohio  consent  of  such  property  owners  can- 

St.  78.  not  be  obtained,  the  supreme  court  is 

In ////ffo;>  a  requirement  of  this  char-  authorized  to  appoint  commissioners 
acter  is  held  not  to  be  applicable  to  a  who  may,  after  hearing  all  the  parties 
regular  steam  railroad,  though  it  is  ope-  interested,  determine  whether  such  rail- 
rated  only  in  the  streets  of  a  city.  Wig-  way  ought  to  be  built,  and  their  deter- 
gins  Ferry  Co.  v.  East  St.  Louis  Union  mination  when  confirmed  by  the  court 
K.  Co.,  167  111.  450;  20  Am.  &  Eng.  R.  may  be  taken  in  lieu  of  the  consent  of 
Cas.  9.  the  property  owners.     Constitution  of 

Statute  Requiring  Consent  and  also  '  Netv  l^ork^i^^^)^  &rt.  3,  §  18.    This 

that  the  Privilege  be  Awarded  to  the  Best  provision  has  been  construed  in  many 

Bidder. — Under  a  statute  requiring  the  cases  : 

consent  of  abutting  owners  before  a  val-  The  consent  of  the  property  owners 
id  grant  of  the  use  of  the  street  may  be  need  not  be  under  seal,  though  it  is  re- 
made and  also  that  the  right  to  build  quired  by  statute  to  be  in  writing.  In  re 
the  road  shall  be  awarded  to  the  cor-  Cortland,  etc.,  Horse  R.  Co.,  31  Hun 
poration  or  individual   who  offers  the  (N.  Y.)  72. 

best   terms   to  the  public,  it  has  been  The  report  of  the  commissioners  Is 

held  that  the  consent  need  not  in  terms  inoperative  until  confirmed  bj' the  court, 

be  given  to  the  person   who  is  the  low-  And  the  exercise  of  the  discretion  of 

est  bidder,    for  the    contract    can    be  the  supreme  court  is   not  reviewable 

awarded  to  him  alone,  and  the  consents,  by  the  court  of  appeals.     In  re  Kings 

no  matter  by  whom  obtained  or  to  whom  County  El.  R.  Co.,  82  N.  Y.  95 ;  2  Am. 

given,  are,  in  substance,  assents  to  the  &  Eng.  R.  Cas.  431.     In  this  case  an 

construction  and  operation  of  the  rail-  application  under  the  act  of  1875  (simi- 

way  in  the  designated  streets,  and  there-  lar  to  the  constitutional  |)rovision  above 

fore  must  inure  to  the  benefit  of  the  best  quoted)  was  signed  by  ten  more  than 

bidder.   State  v.  Bell,  34  Ohio  St.  194.  the  requisite  number  of  property  hold- 
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ers  and  verified  bj  one  of  them,  who  prerequisite  to  the  acquisition  of  the 
made  oath  that  he  knew  each  and  saw  right  to  construct  any  surface  street  rail- 
them  sign.  The  verification  was  held  road  under  the  act,  but  it  maj  be  ob- 
sufiicient,  it  not  being  necessary  that  tained  either  after  or  before  that  of  the 
the  application  should  be  verified  by  property  owners,  or  after  or  before  the 
each  subscriber.  See  generally  In  re  application  to  the  court.  And  it  is  suf- 
Saratoga  Electric  R.  Co.,  ^  Hun  (N.  ficient  to  sustain  such  an  application 
Y.)  287;  In  re  Thirty-fourth  St.  R.Co.,  that  the  affidavits  show  that  the  con- 
102  N.  Y.  343;  In  re  Lockport,  etc.,  R.  sent  of  the  property  owners  "  cannot 
Co.,  77  N.  Y.  557;  In  re  New  York  be  obtained;"  the  reasons  for  there- 
Cable  R.  Co.,  40  Hun  (N.  Y.)  i;  In  re  fusal  need  not  be  given.  The  fifth  sec- 
Rochester  Electric  R.  Co.,  123  N.  Y.  tion  of  the  act  requires  notices  of  the 
351  ;  46  Am.  &  Eng.  R.  Cas.  157.  application   to   be   served  upon  those 

Where  the  refusal  of  the  consent  of  property  owners  only  whose  names  ap- 

abuiiing  owners  is  based  upon  a  sub-  pear  upon  the  assessment  roll;  occu- 

mission  to  them  of  improper  plans  by  pants   or  lessees  whose  names  do  not 

the   comn)issioners,  such    refusal   does  appear  are  not  entitled  to  notice.     In 

not  authorize  the  commissioners  to  de-  re  Broadway  Surface  R.  Co..  34  Hun 

cide  on  amended  plans,  nor  can  the  su-  (N.  Y.)  414. 

preme   court  confirm   the  same  if  the  In    Benedict    x\   Seventh    Ward  R. 

amended   plans  have  never  been   sub-  Co.,  51  Hun  (N.  Y.)  iii,   it  appeared 

mitied  to  the  property  owners.     In  re  that  the  plaintiffs  were  the  owners  of 

New  York  Cable  R.  Co.,  109  N.  Y.  32,  the  lot  on  the   west  side  of  a  certain 

ajfirmin^  \^  Hun  (N.  Y.)  153.  street  in  the  city  of  Syracuse,  on  which 

Where  the  commissioners  appointed  was  a  dwelling  in  which  they  resided; 
under  New  Tork  Laws  1884,  ch.  252,  to  that  the  defendant  corporation  had  laid 
determine  the  question  whether  or  not  a  single  railroad  track  in  the  street, 
a  surface  street  railroad  shall  be  con-  and  the  plaintiffs  did  not  consent,  pur- 
structed  in  the  streets  of  the  city,  have  suant  to  the  act  under  which  the  de- 
reported,  as  required  by  section  6  of  fendant  was  incorporated,  that  the  road 
the  above  act,  to  the  general  term  by  might  be  constructed  in  the  street  or 
which  they  were  appointed,  that  the  the  track  laid  in  the  street  in  front  of 
road  should  not  be  constructed,  the  their  lot.  Upon  the  trial,  the  plaintiffs 
general  term  may  not,  in  the  absence  made  no  attempt  to  prove  that  the  con- 
of  proof  of  fraud  or  manifest  irregu-  sent  required  by  the  constitution  and 
larity,  send  the  case  back  for  a  further  the  street  railroad  act  had  not  been 
hearing,  or  appoint  other  commission-  obtained,  but  sought  to  maintain  an 
ers  to  rehear  the  matter.  But  if  it  ap-  action  by  an  offer  to  prove  that  the 
pears  that  the  commissioners  have  re-  center  line  of  the  street  and  the  plain- 
fused  to  hear  the  parties  or  to  take  any  tiffs'  east  line  coincided,  and  that  the 
evidence,  or  that  the  report  is  such  as  west  rails  of  defendant's  track  were 
to  show  fraud  or  irregularity,  the  gen-  on  their  land  without  their  consent, 
eral  term  may  send  back  the  matter  Upon  an  appeal  from  a  judgment  dis- 
to  the  commissioners  for  a  further  missing  the  complaint,  it  was  held  that 
hearing.  An  erroneous  ruling,  how-  as  the  action  was  brought  to  restrain 
ever,  by  the  commissioners,  in  exclud-  the  defendant  from  laying  or  operating 
ing  testimony  or  in  admitting  immate-  a  track  in  the  street  **upon  which  the 
rial  or  even  incompetent  or  hearsay  plaintiffs' lands  abut,'' upon  the  ground 
evidence,  will  not  warrant  it  in  so  do-  that  defendant  had  not  obtained  the 
ing.  ///  re  Nassau  Cable  Co.,  36  Hun  consent  for  the  construction  of  the 
(N.  Y.)  272.  road  from  the  owners  of  one-half  in 

Where  a  surface  railroad  company  value  of  the  property  bounded  on  the 
has  been  unable  to  obtain  the  consent  street,  or  of  the  general  term  of  the 
of  property  owners  to  the  construction  supreme  court,  as  required  by  section 
of  its  line,  as  required  by  ch.  252.  Ne/iv  iS,  art.  3,  Ne-v  i*(r7;-X- Const.,  and  of  the 
Tork  act  of  iSS^i,  it  may  apply  to  the  Street  Surface  Railroad  act — but  not 
general  term  01  the  supreme  court  on  the  ground  that  the  plaintiffs  owned 
for  the  appointment  of  three  comniis-  the  land  in  front  of  their  lot  and  had 
sioners  to  determine  whether  or  not  not  consented  to  its  use  by  the  defend- 
the  railroad  shall  be  constructed  and  ant — the  trial  court  properly  held  that 
operated,  without  first  obtaining  the  the  plaintiffs  were  not  entitled  to  re- 
consent  of  the  municipal  authorities,  cover  upon  the  theorj' that  the  def end- 
Such  consent  is  in  all  cases  an  absolute  ant  was  a  trespasser  upon  the  land,  if 
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In  such  case,  the  consent  of  the  owners  is  absolutely  essential 
and  they  may  enjoin  the  construction  of  the  railway  unless  it  be 
obtained  ;  the  mere  intention  of  applying  for  consent  in  the  hope 
or  expectation  of  obtaining  it,  gives  no  right.^  But  it  seems  that 
those  not  owners  of  abutting  property,  though  citizens  and  tax- 
payers, have  no  ground  of  complaint*  And  in  an  application  for  an 
injunction,  the  action  of  the  city  council  in  granting  permission 
to  construct  a  railway  is  not  conclusive  against  property  owners  of 
the  fact  that  a  majority's  consent  has  been  obtained.^ 

any,  which  the  plaintiffs  owned  in  the  Rec.  612;    Harrison   v,   Mt.   Auburn 

public  street.  Cable  R.  Co.,  17  Wkly.  L.  Bull.  265. 

1.  Roberts  v,  Easton,    19  Ohio   St.  Compare  Knorr  r.  Miller,  5   Ohio  C, 
78;  Hunt  V.  Chicago   Horse,   etc.,  R.  Ct.  609. 

Co.,  121  111.  638,  rev*g  20  111.  App.  283;  3.  Roberts  v.  Easton,  19  Ohio  St.  78. 
2  Dill,  on  Corp.  (4th  ed.),  §  721  (572);  In  this  case  the  court  by  Day,  J.,  said  : 
In  re  People's  R.  Co.,  112  N.  Y.  578.  **  If  the  action  of  the  city  authorities  is 
And  until  the  requisite  consent  is  ob-  regarded  as  a  conclusive  and  unques- 
tained  the  company  has  no  such  right  tionable  determination  of  the  facts  req- 
in  the  street  as  will  entitle  it  to  an  in-  uisite  to  the  legality  of  their  action^ 
junction  against  the  construction  of  then  the  disabilities  imposed  by  statute 
another  road  therein,  although  its  route  will  be  removed  by  construction  and 
has  been  located  by  commissioners  as  the  power  sought  to  be  restrained  is 
required  by  statute.  New  York  Cable  practically  unlimited.  The  power  of 
R.  Co.  V,  Forty-second  St.,  etc.,  R.  the  city  authorities  to  act  in  the  prem- 
Co.,  13  Daly  (N.  Y.)  118.  ises,  does  not  depend  upon  something- 
Paragraph  90,  ^  1,  art.  5,  of  the  Illi-  to  be  done  or  determined  by  them,  but 
nois  act  for  the  incorporation  of  cities  upon  a  condition  required  by  the  stat- 
and  villages  prohibiting  the  grant  of  ute.  Nor  is  there  anything  in  the  act 
the  right  to  lay  any  railroad  track  in  that  implies  that  they  are  authorized  to 
any  street  to  any  steam  or  horse  rail-  determine  by  their  own  action  that  the 
way  company,  except  upon  a  petition  of  prerequisite  consent  has  been  obtained 
the"  owners  of  the  land  representing  upon  which  they  have  the  power  to 
more  than  one-half  of  the  frontage  of  act.*'  See  also  Sommers  v.  Cincinnati^ 
the  street,  etc.,  is  a  limitation  upon  the  8  Am.  L.  Rec.  612;  Bullock  v.  West 
power  granted  by  paragraphs  9,  24,  25  Chicago  Rapid  Transit  Co.,  23  Chic.  L*. 
of  the  same  section.  Such  power  lies  N.  149;  Corr^'  v.  Gaynor,  22  Ohio  St. 
dormant  and  cannot  be  exercised  until  584;  Hays  r.  Jones,  27  Ohio  St.  218. 
the  requisite  number  of  lotowners  But  it  will  not  be  presumed  that  the 
along  the  street  authorize  its  exercise  municipal  authorities  acted  without  such 
by  petition.  When  this  is  done,  the  consent  when  their  proceedings  purport 
council  is  vested  with  power  to  act,  and  to  be  predicated  upon  it.  Cincinnati 
not  before.  Hunt  v.  Chicago  Horse,  College  v.  Nesmith,  2  Cinn.  Super, 
etc.,  R.  Co.,  121  111.  638,  rev'g  20  111.  Ct.  Rep.  24. 

App.  282.  In  Ohio  it  is  held  that  while  the  com- 

But  under  a  charter  requiring  that,  mon  council  may  not  evade  the  stat- 

before  a  railway  shall  be  constructed  ute  requiring  the  consent  of  adjoining 

in   the   streets   of  a  city,  the   consent  owners,   by  substituting  one  route  for 

of  a  majority  of  the  property  owners  another,  it  may,  however,  allow  the  ap- 

along  the  proposed  route,  and  of  the  plication  as  to  a  part  only  of  the  route 

city,  should  be  first  obtained,  the  con-  covered  by  the  application  and  petition, 

sent   of  a   majority   of    the    property  Simmons  r.  Toledo,  5  Ohio  C.  Ct.  124. 

owners  is  not  a  condition  precedent  to  Acquldscence — EYldence  of  Consent. — 

the   consent  of  the  city  ;  the  consents  The  acquiescence  of  property  owners, 

are  independent,  and  it  is  immaterial  whose  consent  is  necessary  as  a  condi- 

which  is  first  obtained.    Paterson,  etc.,  tion  precedent  to  the  construction  and 

Horse  R.  Co.   t-.  Paterson,   24  N.   J.  operation  of  a  railway,  in  standing  by 

Eq.  1 58.  and  seeing  the  company  construct  and 

2.  Simmons  7'.  Toledo,  5  Ohio  C.  Ct.  operate  their  road  under    a  claim  of 
IJ4;  Sommers  7'.  Cincinnati.S  Am.  L.  right,  will  be  regarded  as  evidence  of 
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For  the  purpose  of  consent  the  municipality  is  to  be  regarded 
as  the  owner  of  an  open  public  square  dedicated  to  the  public  use 
forever,  whether  the  fee  be  in  the  corporation  or  not,  or  in  whoin» 
soever  it  may  be.* 

It  has  been  intimated  by  very  respectable  authority  that  lot- 
owners  may  attach  reasonable  conditions  to  their  consent.^ 

Where  a  single-track  street-railway  has  been  lawfully  constructed 
with  the  requisite  consent  of  the  owners  of  property  on  the  street, 
and  it  is  afterwards  proposed  to  construct  another  track  on  the 
same  street,  the  consent  of  any  of  the  property  owners  to  the 
construction  of  the  first  track  cannot  be  deemed  an  assent  to  the 
construction  of  the  second  against  those  who  remonstrate  against 
the  added  track.*  Property  owners  may  revoke  their  consents 
before  final  action  is  taken  by  the  municipality.* 

4.  Cronstruction  of  Boad  Within  Specified  Time. — A  provision  in 
a  street  railway  franchise  requiring  the  road  to  be  constructed 
within  a  specified  time  is  a  condition  subsequent,  failing  to  per- 
form which,  the  rights  of  the  company  are  liable  to  forfeiture.* 

consent.     Paterson,  etc.,  Horse  R.  Co.  4.  Bullock  v.  West  Chicago  Rapid 

V,  Paterson,  24  N.  J.  Eq.  158.  Transit  Co.,  23  Chic.  L.  N.  147;  Haj's 

And  after  the  lapse  of  ten  years,  and  v,  Jones,  27  Ohio  St.  218. 

the   acquiescence  of  property  holders,  5.  Hovelman   v.  Kansas  City  Horse 

and  the  destruction  of  all  written  evi-  R.  Co.,  79  Mo.  632;  20  Am.  &  Eng.  R. 

dences   by  iire,   very   slight  evidence  Cas.  17;  People  t;.  Los  Angeles  Elec- 

wiU  suffice  to  establish   the   fact  that  trie   R.   Co.,  91    Cal.  338;   People  v. 

consent  was   obtained  as  required  by  Broadway   R.   Co.,   126   N.  Y.  29;   48 

the  statute.      Chicago  City  R.  Co.  v.  Am.   &   Eng.  R.   Cas.  692;  reversing 

People,  73  111.  571.  ^6  Hun  (N.  Y.)  45;  In  re  Brooklyn 

1.  Paterson,  etc.,  Horse  R.  Co.  v.  El.  R.  Co.,  125  N.  Y.  434;  aMrming  11 
Paterson,  24  N.J.  Eq.  I  s8.  N.   Y.  Supp.  171;  In   re   New    York 

2.  People  V.  Chicago'  West  Div.  R.  Cable  R.  Co.,  40  Hun  (N.  Y.)  i ;  Atchi- 
Co.,  iiS  111.  113.  In  this  case,  certain  son  St.  R.  Co.  v.  Nave,  38  Kan.  744; 
property  owners  in  the  city  of  Chicago  36  Am.  &  Eng.  R.  Cas.  29.  See  gen- 
petitioned  the  municipal  authorities  to  erally  Condition,  vol.  3,  p.  422;  Cor- 
grant  permission  to  a  street  railway  porations,  vol.  4,  p.  302;  Estates, 
company  to  extend  its  line  to  a  point  vol.  6,  p.  900;  infra^  this  title,  Loss  ojf 
named,   and    requested    the  council  to  Rights  and  Franchises. 

pass  an  ordinance  or  to  issue  such  or-  Section  502,  California  Civ.  Code, 
der  as  it  might  legally  issue,  to  compel  does  not  declare  that  a  failure  to  com- 
the  company  to  lay  its  tracks  and  run  its  ply  with  the  provision  requiring  work 
cars  upon  the  said  extended  line  with-  to  be  commenced  within  one  year  shall 
out  unnecessary  delay.  It  was  held  that  work  a  forfeiture,  but  that  a  failure  to 
the  petition  did  not  request  the  grant  of  compl^*^  with  that  and  also  the  provi- 
the  permission  upon  any  condition  sion  ^vhich  requires  the  work  to  be  com- 
whatever,  although  the  consent  to  the  pleted  within  three  years,  shall  have 
laying  of  the  track  might  have  been  such  effect.  Omnibus  R.  Co.  v.  Bald- 
made  to  depend  upon  conditions  which  win,  57  Cal.  160. 

the  council  could  not  have  disregarded.  What  AmonntB  to  Conitmctlon — Ques- 

8.  Roberts  v.  Enston,  19  Ohio  St.  78.  tlon  of  Fact. — To  prevent  a  forfeiture 

But  where  the  original  grant  was  for  a  for  failure  to  construct  a  road  within  a 

double  track,  the  city,  at^r  expendi-  specified  time  there  must  be  a  substan- 

tures  for  construction  and  equipment  by  tially  constructed  track,  and  what  con- 

the  company,  may  not  limit  it  to  a  sin-  stitutes  such  a  track  is  usually  a  ques- 

gle   track.     Burlington    f.   Burlington  tion  of  fact  for  the  jury ;  where  it  is 

St.   R.  Co.,  49  Iowa  144.     Se^  supra y  such,  it  is  error  to  instruct  the  jury  that 

this  title.  Consent  of  Local  Autkorities,  the  road  was  sufficiently  constructed  "if 
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the  ties  were  laid,  and  the  rails  placed  roads  on  the  route  specified,  until  each 
and  spiked  thereon.*'  Houston  v.  Hous-  route  was  opened  the  entire  length 
ton,  etc.,  R.  Co.,  84  Tex.  581 ;  50  Am.  thereof,  was  no  excuse  for  failure  to 
&  Eng.  R.  Cas.  380.  *  comply  with  the  requirements  of  the  act, 
Seyeral  Rontes. — Defendant,  a  street  and  that  such  failure  was  a  good  ground 
railway  corporation,  organized  in  pur-  for  forfeiture,  and  the  court  had  power 
suance  of  ch.  303,  New  Tork  laws  of  to  declare  the  franchise  forfeited.  Peo- 
1868,  and  which  had  constructed  and  pie  v.  Broadway  R.  Co.,  126  N.  Y.  29; 
was  operating  its  road  in  the  city  of  48  Am.  &  Eng.  R.  Cas.  692. 
Brooklyn,  was,  by  an  amendatory  act  Right  Reeerred  by  City  to  Determine 
procured  by  it,  passed  in  i860  (ch.  451,  When  Company  Shall  BoUd  Other  Lines 
New  Tork  Laws  of  i860),  authorized  — Sufficiency  of  Notice  to  Bnlld. — By  the 
to  lay  tracks  for  several  distinct  routes,  ordinance  authorizing  the  construction 
some  of  which  were  beyond  the  corpo-  of  a  street  railway  on  one  of  several 
rate  limits,  but  all  of  which-  were  parts  designated  streets  in  the  city  of  Fort 
of  an  entire  system,  on  certain  streets,  Worth,  the  municipality  reserved  to 
avenues  aiM  plank  roads  specified,  itself  the  right  to  determine  when  the 
which  had  been  at  that  time  legally  demands  of  traffic  would  necessitate  a 
opened  and  graded.  Some  of  the  routes  road  over  any  of  the  others;  and  if  the 
were  authorized  to  be  extended  and  company,  on  being  notified  on  which 
others  to  be  laid  through  certain  other  of  the  streets  a  new  railroad  was  de- 
streets  whenever  "they  shall  have  been  sired,  did  not  comply  with  the  notice 
legally  opened  and  graded."  Defend-  in  twelve  months,  then  the  right  to 
ant  was  required  to  complete  tracks  those  streets  was  forfeited.  The  com- 
upon  the  said  several  streets  and  ave-  pany  accepted  the  ordinance  and  built 
nues  or  roads  named  on  or  before  Octo-  the  road  on  one  of  the  streets.  It  was 
ber  ist,  1861,  '*or  as  soon  thereafter  as  held  that  the  passage  of  an  ordinance 
the  said  streets  and  avenues  within  said  thereafter,  giving  again  to  the  company 
city  shall  have  been  opened,  graded,  and  the  right  to  construct  a  street  railway 
paved,  and  upon  any  plank  road  or  roads  over  two  of  the  streets  designated  in 
whenever  the  consent  of  the  plank-road  the  first  ordinance,  and  requiring  their 
company  shall  have  been  obtained."  In  completion  within  ninety  days,  was  a 
an  action  to  have  declared  forfeited  the  sufficient  notice  under  the  requirements 
franchise  granted  by  the  act  of  i860,  it  of  the  first  ordinance,  that  the  city  de- 
appeared  that  on  some  of  the  routes,  sired  a  new  road  built;  and  a  failure  to 
defendant,  in  that  year,  constructed  a  build  thereafter,  within  the  time  afler 
single  line  or  track  through  some  of  the  notice  required  by  the  first  notice,  oper- 
streets  named  which  were  not  opened,  ated  a  forfeiture  of  the  right  to  build  on 
graded  and  used  as  streets,  and  operated  any  of  the  streets  designated  in  the  first 
the  same  until  the  year  1874,  when  it  ordinance.  Fort  Worth  St.  R.  Co.  v, 
removed  the  track '  and  had  not  since  Rosed  ale  St.  R.  Co.,  68  Tex.  163. 
maintained  or  operated  a  road  therein ;  When  Time  Begins  to  Run  Under  N.  T. 
and  for  twelve  years  prior  to  the  com-  Rapid-transit  Act. — Under  **The  Rapid- 
mencement  of  the  action  it  had  not  transit  act "  of  New  Tork^  which  re- 
maintained  or  operated  a  road  upon  any  quired  the  commissioners  to  fix  the  time 
of  the  routes  mentioned  in  said  act,  al-  within  which  roads  must  be  constructed, 
though  most  of  the  streets  named  had,  it  is  considered  that  the  time  is  properly 
at  that  time,  been  *'  opened,  graded,  and  fixed  as  beginning  to  run  from  the  time 
paved."  The  defendant  contended  that  of  obtaining  the  requisite  consent,  omit- 
it  was  not  bound  to  build  its  road  on  ting  the  time  unavoidably  consumed  in 
any  one  of  the  routes  until  all  the  streets  legal  proceedings  of  condemnation  or 
upon  it  were  opened  and  graded  so  that  otherwise.  New  York  Cable  Co.  v, 
the  road  could  be  constructed  on  the  New  York,  104  N.  Y.  i;  In  re  Kings 
whole  route.  It  was  held  that  under  County  El.  R.  Co.,  105  N.  Y.  97. 
the  act  the  defendant  was  required  to  Extension  of  Time — Postponement  of 
lay  its  tracks  within  the  time  specified  Right — Not  Abandonment. — Where  the 
upon  such  of  the  streets  named  as  were  charter  authorized  the  company  to  build 
opened  and  graded,  and  upon  the  other  a  single  or  double  track  road  over  any 
streets  so  soon  as  they  were  opened,  streets  in  the  city  as  had  been  or  should 
graded  and  paved;  that  defendant  could  be  authorized  by  the  council,  and  full 
not  accept  the  franchises  and  leave  them  permission  was  g^iven  by  ordinance  to 
in  abeyance ;  that  the  fact  that  it  would  lay  a  track,  in  wEich  a  time  was  named 
not  have  been  profitable  to  construct  for  its  completion,  and  a  forfeiture  pro- 
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But  where  the  failure  to  complete  the  road  is  due  to  extrinsic 
causes,  in  no  wise  the  fault  of  the  company,  for  example,  by  in- 
junctions,*  or  by  interferences  on  the  part  of  the  police  officers  of 
the  city  acting  under  the  direction  of  the  mayor,*  the  right  of 

the  company  is  not  lost — and  in  the  latter  case  the  city  may  be 
enjoined  from  interfering  with  the  laying  of  the  track  after  the 

expiration  of  the  time.     And  it  seems  that  if  the  municipality 

vided   for  in   case  of  non-completion,  be  resold,  and  that  if  the  railroad  was 

and  before  the  expiration  of  the  time  once   fairly   completed,  this   provision, 

the  ordinance  was   amended   and   the  having  fulfilled   its  coercive    purpose, 

time   extended   for   the   period  of  ten  ceased  to  have  further  force.  Young  r. 

years,  it  was  held  that  this  latter  ordi-  Magazine  St.  R.  Co.,  24  La.   Ann.  53. 

nance  extended  the  time  for  ten  years  Sufficiency  of  Ck>mplalnt.^— It  is  held 

after  the   expiration  of  the  time  fixed  that  where  the  complaint  in  an  action 

by  the  previous  ordinance.     After  this  to  ^forfeit  a   charter  does   not  set  out 

latter  ordinance  was  adopted  the  com-  when  the  company  began  the  work  of 

pany  passed  a  resolution  accepting  the  construction,   and    thereby   show   that 

terms  of  the  ordinance  on  condition  of  the  limit   of  time   has   elapsed   w^ithin 

the  repeal  of  certain  other  ordinances,  which  the  work  must  be  done,  it  fails  to 

and  agreed   to  postpone  the  laying  of  state  a  cause  of  action.     People  v.  Los 

the  track  for  the  time  mentioned.  After-  Angeles  Electric  R.  Co.,  91  Cal.  338. 

wards  the  council  accepted  the  proposi-  1.  State   v.   Cockrem,   25   La.  Ann. 

tion  contained  in  the  resolution  reciting  356.     In  this  case  it  was  also  held,  that 

that  the  company  had  obligated  itself  because   the   injunction  taken  in    1S66 

to  postpone  the  laying  of  the  track  for  was  not  dissolved  until  1872,  it  was  not 

the  period  of  ten  j'ears  and  the  amend-  to  be  inferred  that  it  was  kept  so  long 

atory  ordinance  was  affirmed.     It  was  in  force  by  the  wish  and  connivance  of 

held   that  this    did   not  constitute  an  the  company,  when  the  city  was  a  party 

abandonment  of  the  right  to  construct,  to  the  injunction  suit,  and  having  the 

but  merely  a  postponement  of  the  right,  same  right  to  push  the  case,  did  not  do 

McNeil   V.  Chicago   City    R.  Co.,  61  so.     See  also  Chicago  v.  Chicago,  etc., 

111.  150.  R.  Co.,  105  111.  73;   10  Am.  &  Eng.  R. 

Stipiilation  tbat  City  May  Resell  PrlTl-  Cas.  306. 

lege  Upon    Default — ^What   Included. —  In  People  v,  Broadway  R.  Co.,  126 

An  article  of  a  contract  entered  into  N.  Y.  29;  48  Am.  &  Eng.  R.  Cas.  692, 

between  the  city  ef  Jefferson   and  K.,  rev*g  56  Hun  (N.  Y.)  45,  it  was  held 

granting  to  the  latter  the  right  to  build  that   the   neglect   of   a  street   railway 

street  railroads  through  the  corporate  company  to  laj'   its  tracks  for  twelve 

limits   of  the   city,   stipulated   that   in  years  was  a  cause  for  forfeiture  on  the 

case   of  failure  by   the   contractors  of  ground  of  non-user ;  and  the  fact  that 

either  of  said  roads   to  commence  or  the  company  was  prohibited  by  a  stat- 

complete  either  of  said  works  or  any  ute  from  building  one  of  its  lines  was  no 

part  thereof  within  the  period  therein  reason  for  not  forfeiting  the  franchise 

prescribedjOr  incasethecouncilmen  are  therefor  when  it  appeared   that  when 

dissatisfied  with  the  manner  in  which  the  statute  was  passed  the  company  had 

the  works  are  being  executed,  the  coun-  already'  been  in  default  for  five  years, 

oil   shall  have  the  right  to  annul  the  It  was  held,  also,  that  a  later  statute 

contract  without  putting  the  contractor  providing  that  "failure  of  any  railroad 

in  default.     It   was  further  stipulated  company  to  construct  its  road  hereto- 

that  in  the  event  of  the  failure  of  the  fore  shall  not  cause  a  forfeiture  of  its 

contractor  to  complete  the  works  with-  corporate  powers,"  did  not  apply  to  a 

in  the  time  prescribed  he  should  forfeit  railroad  company  which  had  willfully 

all  claims  for  work' done,  and  the  mu-  and  intentionally  failed  to  construct  its 

nicipality  shall  have  the  right  to  resell  road,  although  able  to  do  so.    Compare 

the  privilege  and  right  of  way  at  the  In  re  Kings  Co.  El.  R.  Co.,  105  N.  Y. 

risk  of  the  contractor  and  his  sureties  in  97,  rev^g  \\  Hun  (N.  Y.)  425. 

solidi.    It  was  held  that  under  the  au-  2.  Chicago  v,  Chicago,  etc.,  R.  Co., 

thority  of  this  article  to  resell,  nothing  loc  111.  73;  10  Am.  \  Eng.  R.  Cas. 

but  the  right  of  way  and  privilege  could  300. 
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the  same  grade  does  not  release  it  from  the  duty  to  raise  or  lower 
it  if  subsequent  changes  in  the  street  necessitate  a  change.*  The 
rails  and  ties  must  be  of  such  a  kind,  and  so  laid,  that  the  public 
will  not  be  prevented  from  making  use  of  that  part  of  the  street 
for  their  vehicles.* 

The  street  railway  company  becomes  liable  for  all  injuries  re- 
sulting as  a  proximate  consequence  of  failure  to  comply  with  this 
duty.*    Upon  the  principle  that  there  can  be  no  action  for  dam- 


with  which  the  plaintiff  was  thrown  out  special  act  of  the  legislature  and  author- 
of  his  carriage  and  injured.  It  was  held  ized  to  carry  freight  as  well  as  passen* 
that  the  'company  was  guilty  of  negli-  gers  and  to  use  steam  as  a  motive  power, 
gence,  and  that  recovery  might  be  had  ;  although  it  is  named  in  the  title  of  the 
that  it  was  immaterial  whether  the  pro-  charter  as  a  passenger  railway,  has  the 
jection  of  the  spike  resulted  from  the  power  to  change  its  rails  from  the  ordi- 
failure  of  the  city  to  repair  the  street  at  nary  size  in  use  by  street  railways  to 
the  place  of  accident.  See  also  Car-  the  heavier  rails  commonly  used  in  the 
penter  v.  Central  Park,  etc.,  R.  Co.,  ii  transportation  of  freight  by  steam  rail- 
Abb.  Pr.  N.  S.  (N.  Y.)  416.  ways,  notwithstanding  they  are  more 

1.  Little  Rock  xk  Citizens'  St.  R.  Co.  obstructive  of  public  travel.  Millvale 
(Ark.),  50  Am.  &  Eng.  R.  Cas.  456  (in  v.  Evergreen  R.  Co.,  131  Pa.  St.  i ;  46 
this  case  provision  was  made  in  the  Am.  &  Eng.  R.  Cas.  219.  See  Easton, 
charter  that  the  companv  should  change  etc.,  Pass.  R.  Co.V.  Easton,  133  Pa.  St. 
its  grade  to  conform  always  to  that  of  505 ;  43  Am.  &  Eng.  R.  Cas.  253 ;  19 
the  street) ;  Ashland  St.  R.Co.  r.  Ash-  Am.  St.  Rep.  658,  as  to  the  power  of  a 
land,  78  Wis.  271.  street  railway  company  to  change  the 

2.  Spokane  St.  R.  Co.  v,  Spokane  style  of  its  rails  where  the  rail  adopted 
Falls,  46  Fed.  Rep.  322;  Carpenter  v,  creates  no  greater  inconvenience  in  the 
Central  Park,  etc.,  R.  Co.,  11  Abb.  Pr.  use  of  the  street. 

N.  S.  (N.  Y.)  416;  Fitts  V.  Cream  City  8.  Liability   for    InJurleB    BeBUltlns 

R.  Co.,  59  Wis.  323;  15  Am.  &  Eng.  R.  firom  Negligent  ConBtmctlon. — In  addi- 

Cas.   462  (injury  caused  by   defective  tion  to  the  cases  already  cited,  the  gen- 

turntable    used  by  the  street  railway  eral  rule  of  the  text  is  upheld  and  ap- 

company) ;  Alton,  etc.,  R.  Co.  v,  Deitz,  plied  in  the  following  cases  :  Galveston 

50  111,  210;  99  Am.  Dec.  509.  City  R.  Co.  v.  Nolan,  53  Tex.  139;  3 

Where  the  company  has  no  authority  Am.  &  Eng.  R.  Cas.  387  \  Cline  v.  Cres- 


cent City  R.  Co.,  41  La.  Ann.  1031 ; 
McKenna  v.  Metropolitan  R.  Co.,  113 
Mass.  55;  Birmingham  Union  R.  Co. 
V.  Alexander,  93  Ala.  133 ;  Scbild  v. 
Central  Park,  etc.,  R.  Co.,  133  N.  Y. 
446;  Eagen  v.  Forty -second  St.,  etc.,  R, 
Co.,  19  N.  Y.  St.  Rep.  676. 
The  fact  that  the  company  in  con- 


to  change  the  construction  of  the  pave- 
ment between  the  rails  of  its  track  at 
the  point  where  the  city  had  left  a  de- 
pression for  a  surface  drain  to  a  grating 
opening  into  the  sewer,  it  is  not  liable 
for  an  injur}'  to  a  horse  caused  by  step- 
ping into  the  depression,  though  the 
statute   requires   such    companies   "  to 

have  and  keep  **  the  space  between  their  structing  its  track  has  complied  with  all 
tracks  in  permanent  repair.  Snell  v.  the  requirements  of  an  ordinance  of 
Rochester  R.  Co.  (Supreme  Ct.),  19  N.  the  city  prescribing  the  manner  in  which 
Y.  Supp.  496.  the  road  shall  be  constructed,  and  that 

A  company  authorized  to  construct  a  the  construction  of  the  road  has  been 
railroad  to  be  operated  exclusively  with  examined  and  approved  and  accepted 
horse  power  and  for  the  purpose  of  pas-  by  an  agent  of  the  city,  charged  with 
senger  travel,  has  the  right  to  lay  only  the  duty  of  such  exanriination,  is  not  a 
such  rails  as  are  suitable  for  the  pur-     defense  to  an  action  hy  an  indivdual 


pose  of  a  passenger  railway,  and  cannot 
subject  the  public  to  the  greater  incon- 
venience of  having  in  the  streets  a  heavy 
rail  to  be  used  for  the  movement  of 
freight  trains.  Com.  v.  Central  Pass. 
R.  Co.,  52  Pa.  St.  519 


for  injuries  received  in  crossing  the 
track,  from  defects  in  its  construction. 
Delzell  V,  Indianapolis,  etc.,  R.  Co.,  32 
Ind.  45. 

But  the  burden  rests  upon  the  plain- 
tiff to  show  negligence  on  the  part  of 


But  a  company  chartered  under  a    the  company.    And  where  the  evidence 
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ages  arising  from  the  proper  exercise  of  a  lawful  authority,  street 
railway  companies  are  not  liable  for  consequential  damages  neces- 
sarily occasioned  by  the  construction  of  the  road.' 

When  the  municipal  authorities  have  the  power  to  determine 
on  what   particular  streets  a  railway  shall   be  constructed,  the 

fails  to  «how  that   the   injury   resulted  fendant  was  equally  liable,  becauae  the 

from  any  neglect  of  duty  on  the  part  of  duty  of  inipection  was  commensurate 

the  company  there  can  be  no  recoverv.  with  the   neceBsity  of  euch  ingpection. 

See  Nivetle  i'.   New   Orleans,  etc..  ft.  See  also  for  a  case  of  similar   injurj, 

Co.,  43  La.  Ann.  1153;  Eageni'.  Forty-  Keitel  v.  St.  Louis  Cable,  etc.,  R.  Co., 

second    St.,  etc.,  R.  Co.,  19  N.  Y.   St.  38  Mo.  App.  657,  holding,  also,  that  it 

Rep.  676,  is    not    necessary    thai    the   company 

In  McKenna  v.  Metropolitan  R.  Co.,  should  have  had  notice  of  the  defect 
113  Mas^.  55,  a  party  driving  along  a        Elaelrle  Wire  Improperly  Htms. — The 

(wilch  was  run  into  bv  a  street  car  im-  caie  of  United  Electric  R.  Co.  t.  Shel- 

properly   on  the   switch.    The  fact   of  ton,  89  Tenn.  4J3;  46  Am.  k  Eng.  R. 

the  car  being  on  the  switch  was  owing  Cas.  206,  was  an  action  for  damages  for 

to  a  defective  switch  connection  which  the  death  of  a  horse  caused  by  ite  com- 

it  was  the  duly  of  another  company  to  ing  in  contact  with  the  trolley  wire  of 

keep  in  repair.     But  the  company  unlng  the  electric  railway  company.     It   ap- 

the  track  was  held  liable;  it  could  not  peared   that   the   wire  of  a  telephone 

escape  by  showing  Ihc  neglect  of  duty  company  had  liecome  impaired  where 

by  the  other  companv,  it  crossed  the  railway  wire,  and  was  in 

In   Fills  I',  Cream'  City   R.  Co.,  59  such  a  condition  at  to  arrest  the  notice 

Wis.  313;   15  Am.  &  Eng.  R,  CaB.463,  of  a  prudent  man  engaged  in  the  busi- 

a  sleigh  running  along  the  street,  was  ness  of  either  company.     The  fall  of  a 

caught  in  a  projecting  catch  of  a  turn-  burning   building   broke  the  telephone 

table  and  damaged.     It  was  held  that  pole,  which  caused  the  lelephotle  wir« 

the  question  of  negligence  In  the  con-  to  break  and  fall  across  the  uninsulated 

struction  of  the  table  was  for  the  jury.  railway  wire.     While  in  this  condition. 

Where  the  evidence  establishes  n«g-  the   horse   came   in   contact   with    the 

tigence  on  the  part  of  the  company  in  telephone  wire  and  was  killed.     It  was 

the  construction  of  its  track,  the  fact  held  that  both  companies  were  guilty 

that  it  does  not  appear  that  any  com-  of  negligence,  and  liable  for  the  value 

plaint  was  ever  made  to  the  company  of  the  horse. 

of  the  condition  of  its  track,  does  not         1.  See  Nvisakcee,  vol,  16,   p.  looo; 

relieve  It  from  Kabllitv.  (hough  it  may  Railroads,  vol.  19.  p.  913  ;   Wood  on 

be  considered  by  the  Jury  in  rendering  Nuisances,    t)  753  el  leq,;    Briggs    u. 

a  verdict.    Schild  ».  Central  Park,  etc.,  Lew  is  Ion.  etc.,   Horse  R.  Co^  79  Me. 

R.  Co.,  t33  N.  Y.  446.  affirming  16  N.  363 ;  J]  Am.  &  Eng,  R,  Cas.  167 ;  Ran- 

V.  Supp.  701.  dall  f.  Jacksonville  St.  R.  Co..  19  Fla. 

Improper  Cable  Slot — In  Uriveaud  v.  409 ;  17  Am.  &  Eng.  R.  Cas.  1S4. 
St.  Louis  Cable,  etc.,  R.  Co..  33  Mo.  In  Inter-State  Consolidated,  etc..  R. 
App.458,il  appeared  that  G.  was  in-  Co.  r.  Early,  46  Kan.  197,  aciiy  having 
jured  while  driving  along  the  street,  by  established  the  grade  of  a  street,  author- 
the  wheels  of  one  side  of  his  buggy  ized  a  street  railway  company  to  con- 
dropping  through  the  slot  of  a  cable  struct  its  road  thereon.  In  bringingthe 
road.  The  evidence  showed  that  G.'s  street  toihegrade  the  company  made  a 
buggy  wheels  were  of  the  standard  deep  cut  in  front  of  plalntitTs  proper- 
width,  that  the  slot  constructed  by  the  ty.  Under  the  Kansas  statute  a  city 
defendant  was  likely  to  widen  by  the  may  establish  the  grade  of  its  streets. 
action  of  frost  and  thaw  and  the  pas-  and  tt  is  only  when  an  eslablished  grade 
aage  over  it  of  heavy  freight  wagons,  is  changed  that  damages  can  be  al- 
and that  defendant  was  fuTly  aware  of  lowed  to  property  owners.  It  was  held 
these  facts.  It  was  held  that  if  the  un-  that  the  company  was  not  liable  for 
usual  width  of  the  slot  was  owing  to  de-  damages  resulting  from  the  change  of 
fects  in  original  construction  and  design,  grade,  nor  for  the  failure  of  the  city  10 
the  defendant  was  liable;  and  that  if  bring  to  the  grade  that  part  of  the  street 
the  injuries  resulted  from  a  widening  of  not  occupied  by  the  company. 
the  slot,  which  was  liable  to  occur,  de-  A  company  required  by  ordinance  to 
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that  a  slight  deflection  may  be  made.*  For  a  material  c 
ture  from  its  authorized  route  the  company  may  be  incJicte 
maintaining  a  public  nuisance,  or  may  be  enjoined  from  oper 
its  road  *  Where  the  company  has  been  duly  authorized  t 
a  street,  and  there  only  remains  some  ministerial  duty  to  be 
by  the  officers  of  the  municipality  before  it  can  be  put  in  p< 
sion,  the  court  will,  in  the  event  of  refusal  by  such  officers,  aw 
writ  of  mandamus  to  compel  the  performance  of  the  necessar>' 
'  The  extension  of  a  street  railway  can  be  authorized  only  b; 

was  held  that  the  company  could  derive        The  charter  of  a   railwa_y    con 

no   benefit   from  a  gener«l   ordinance  conferred  the  power  of  re-locatioi 

granting  authority  to  construct   street  an  ordinance  of  a  city  was  passe< 

railwayaonany  street  in  B  city,  where  no  ing  the  company   permission     to 

route  had  been  previously  selected  by  struct  and  operate  its  road  in  and 

the  company  and  submitted  to  the  coun-  certain  streets  of  Ihe  city,  and    o' 

cil   for   approval,  since   the   ordinance  bridge  lo  lje  built  at  a  certain  plact 

was   void,   not   having    tieen    passed   in  such  ordinance  was  confirmed   b  v  s 

pursuance  of  the  requirements  of  the  of  the  legislature,  which  conferret 

charter.    West  End,  etc.,  R.  Co,  v.  At-  same  power  as  the  ordinance,  unti 

lanta  St.  R.  Co.,  49  Ga.  151.     See  also  same    might    be   altered,    ctian^c 

Concord  f.  Concord   Horse  R.  Co.,  65  amended  by  the  city  council,  viiih 

N.  Y.  630,  for  an    application    of   this  consent  of  the  company,  and  gave- 

rule  to  turn-outs,  etc.,  which  must  be  power  to  amend,  alter  or   change 

located  in  the  manner  prescribed.  ordinance,  with  the  company's  con 

1.  Elmira  v.  Maple  Ave,  R.  Co.,  4  N.  It  was   held  that  the   cotnpany,    , 

Y.  Supp.  943  ;  State  r.  Newport  St.  R.  having  once  located  and  built    its 

Co.,  16R.  I.533;Com.  r.  Wilkesbarre,  within  the  city,  had  still  ample  ant 

etc.,  R.  Co.,  117    Pa.  St.  378  (the  com-  ity,  with  the  consent  of  the  citv,  to 

panv  departing  slightly  from  the  center  locate  its  track   within   the   citv. 

of  tlie  street  in  order  10  reach   its  own  take  up  its  former  track.     McCart 

property).  v.  Chicago,  etc.,  R.  Co.,  112  III.  611 

3.  See  supra,  this  title,    Uiiaulhor-  Am,  5i  Eng.  R.  Cas.  316. 
tied  Use  of  SIreeli,  for   a  full  discus-         A  railroad  company  which  has   t 

aion  of  this  subject  and  of  the  proper  authorized  by   the  city  to  change 

remedies  to  be  used.  track  of  its  railroad  cannot  be  enjoi 

3.  In   re  Third   Ave.  R.  Co.,  ili  N.  from  so  doing  by  an  individual  propt 

Y.  536;  43   Am.  Sl  Eng.  R.  Cas.  in;  holder  situated  on  the  line  of  the  n 

Com.  !>.  R.  Co.,  14  W.  N.C.  (Pa.)  40;;  upon    Ihe    ground    that    such   clia. 

State  V.  Cockrem,  35  La.  Ann.  356.    In  'would  likely  prove  detrimental   to 

this  latter  case,  a  city  surveyor  was  com-  public  health  and  would  therefore  "1 

pelled  to  furnish  the   levels  and  plans  an   irreparable  injury   to  him.     Ho 

required  for  the  building  of  the  road,  v.   New   Orleans   City   R.  Co.,  23  1 

this  duty  being  enjoined  upon  him  by  Ann,  535. 

the  original  ordinance  authorizing  the        Parall'sl  Llnea, — Where  statutes  h: 

construe  I  ion  of  the  road.  See  alsoTren-  been  enacted  for  the  protection  of'exi 

Ion   V.  Trenton  Horse   R.   Co.  (N.  J.  ing  street  railway  franchises,  and  pi 

1S90).  19  All.  Rep,  263.  hibiting  parallel  lines  to  be  laid   in 

Be-LooaUon. — A  company  organized  street  within  certain  distances,  the  rr 

under    the    New  York   Street-railway  lest  of  what  is  a  parallel  road  cann 

Law  of  1884,  which  has  obtained  the  always  be  determined  either  by  the  1 

right   to  maintain   a  route   on   certain  cation  of  the  termini  or  the  general  1 

streets,  is  not  authorized  under  section  rection  of  Ihe  entire  line;  to  consdLii 

23  of  the  General  Railroad  Law  of  the  the  parallelism  which  is  within  the  pr< 

State  to  change   its  route  without  the  hibition  of  the  statute,  it  is  sufficient 

consent  of  the  local  authorities,  or   the  the  two  roads  are  substantially  jiar.nll 

consent  of  the  owners  of  private  proper-  and   the   infringement  is  a  i-iib«tnnti, 

ty  upon  which  the  new  Hneisproposed  Infringement.      St.    Louis    R.   Cii,   t 

to  be  laid.     In  re  South  Beach  R.  Co.,  Northwestern  St,  Louis  R.  Co.,  69  Mi 

S3  Hun  (N.  Y.)  131.  65;  St.  Louis  R.  Co.  v.  South  Sl.  Loui 
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legislature,  or  its  duly  empowered  agents  ;  ^  and  where  this  power 
has  been  delegated  by  the  legislature  to  the  common  council  of  a 
city,  the  courts  will  not  interfere  with  its  exercise,  except  in  a 
plain  case  of  fraud  or  abuse.*  The  grant  of  a  franchise  to  extend 
a  street  railroad,  though  subject  to  the  city  charter  then  existing, 
will  not  be  controlled  to  its  destruction  or  material  impairment 
by  a  subsequent  charter  adopted  by  the  city.* 

X.  TTsE  07  STBBET8— Opeeation  07  ROAD — 1.  Bepair  of  streets.— 
Independently  of  charter  provisons  and  of  subsequent  statutes 
and  ordinances,  the  street  railway  company  is  bound  so  to  con- 
struct and  maintain  its  road  that  the  free  use  of  the  whole  street 
by  the  public  shall  not  be  materially  impaired.*  And  if  any  injury 
occurs  by  reason  of  failure  so  to  construct  and  repair  its  tracks, 

R.  Co.,  72  Mo.  67 ;  6  Am.  &  Eng.  R.  legislature,  the  common  council  of  the 

Cas.  624.  citj  could  not  authorize  an  extension 

Street   railwaj^s   are  not  within  the  of  a  street    railwav,  unless,   perhaps, 

provisions  of  the  constitution  of  Penn-  where  such  extension  was  a  necessary 

sylvania,  art.   17,  §  4,  prohibiting  the  incident  to  the  enjoyment  of  the  pre- 

consolidation  of  parallel  or  competing  vious  grant. 

railroads,  since  they  are  not  competing  2.  Sims  v.  Street  R.  Co.,  37  Ohio  St. 

within   the   sense  of   the    prohibition.  567. 

Gyger  v.  Philadelphia,  etc.,  R.  Co.,  136.  8.  The  ordinance  of  the  City  of  St. 

Pa.  St.  96.  Louis,  requiring  street  railway  compa- 

The  New  Tork  Laws  of  i884,ch.  252,  nies  to  keep  the  street  between  the  rails, 
^15,  authorizing  companies  organized  and  to  the  extent  of  twelve  inches  out- 
thereunder  to  lease  or  transfer  their  side  of  each  rail,  in  perfect  repair,  etc., 
rights  to  run  upon  or  over  any  portion  applies  to  an  extension  of  a  street  rail- 
of  their  railroad  track,  to  any  other  road  under  a  new  charter  obtained  from 
street  surface  railroad  company  author-  the  municipal  authority.  Although  the 
ized  to  run  upon  such  a  route,  contained  original  line  had  obtained  an  immunity 
a  priviso  that  the  section  should  not  be  from  this  burden,  by  accepting  the  pro- 
construed  to  authorize  any  of  the  said  visions  of  previous  legislation  and  pay- 
companies  to  lease  their  rights  to  any  ing  a  license  on  each  car  in  addition  to 
other  company  owning  and  operating  the  annual  tax  required,  it  was  held  that 
a  parallel  road.  This  proviso  was  held  this  privilege  could  not  extend  to  a  new 
not  to  apply  to  a  company  owning  a  and  additional  franchise.  St.  Louis  v. 
road  which  happened  to  be  parallel  for  Missouri  R.  Co.,  13  Mo.  App.  524. 
a  portion  of  its  length  with  another,  The  Pennsylvania  constitution  of 
but  which  also  owned  lines  extending  1874,  and  the  act  of  1878  making  the  con* 
beyond  the  parallel  portions,  so  as  to  sent  of  the  local  authorities  necessary 
prevent  the  companies  from  making  before  a  street  railway  company  could 
traffic  arrangements  with  each  other  for  construct  its  road  in  any  city,  town,  etc., 
the  use  of  their  respective  lines  greatly  does  not  apply  to  a  street  passenger 
to  the  benefit  of  the  public;  the  inten-  railway  company  incorporated  in  18^3; 
tion  of  the  legislature  being  to  prohibit  and  being  permitted  by  the  legislature 
the  monopoly  of  parallel  lines  and  ac-  to  extend  its  line,  it  cannot  be  enjoined 
quisition  by  one  railroad  company  of  by  the  town  council  from  building  its 
the  exclusive  possession  and  control  of  extension  on  the  ground  that  their 
a  parallel  road.  People  v.  O'Brien,  1 11  consent  has  not  been  obtained.  Wil- 
N.  Y.  I ;  36  Am.  &  Eng.  R.  Cas.  78 ;  7  liamsport  Pass.  R.  Co.  v.  Williams- 
Am.  St.  Rep.  684.  port,  120  Pa.  St.  t  ;  36  Am.  &  Eng.  R. 

1.  People  V,  Third  Ave.  R.  Co.,  45  Cas.  125. 

Barb.  (N.  Y.)  63.    In  this  case  it  was  4.  Common  Law  Dnty.— Memphis,  etc., 

held  that  under  the  New  Tork  act  of  R.  Co.  v.  State,  87  Tenn.  746;  38  Am. 

i860,  which  made  it  unlawful   to  lay,  &   Eng.   R.  Cas.  429;    Harrisburg  v, 

construct,  or  operate,  any  railway  in  or  Harrisburg  Pass.  R.  Co.,  i  Pears.  (Pa.) 

upon  the  streets  of  the  City  of  New  298.   S^esupra^thi^XiWt^  Construction; 

York,  except  under  the  authority  of  the  Road-Bed^  etc, 
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N.  Y.  C7i  ;  36  Am.  &  Eng.  R.  Cas.  546,  tain  parts  of  the  streeL     Leake  v.  Phila- 

affirmingn  Huti  (N.  V.)  141.  delphia  (Pa.  1892),   34  Atl.   Rep-   351  ; 

The  Hame  provUlon  In  respect  to  a  State  v.  Ramsev  Countv.]3  Minn.  164. 
single  track  hae  been  held  to  mean  be-         In   Pittsburgh,  etc.,  Pass,  R.  Co.   i-, 

tween  the  rails  and  one  foot  on  either  Pitt3bui^h,3o  Pa.  St.72,it  washeld  that 

side.     McMahon    v.   Second   Ave.    R.  a  provision  in  the  charter  of  a  rail-H-aj' 

Co.,  71;  N.  Y.  Jji,  company  requiring  them   to   keep    so 

A  requirement  in  a  charter  that  the  much  of  the  street  "  from  curb  to  curb 

company  shall  "keep  the  surface  of  the  as  mav  be  used  bj-  them  in  perpetual 

street,  inside  the  rails  and  for  two  feet  good  repair  at  the  expense  "  of  the  cor- 

four  inches  outside  thereof,  in  good  re-  poration,  required  them  to  remove   a 

pair,"  1b  construed  to   mean   two  feet  deposit  of  rocks,  stone,  etc.,  eight   or 

four  inches  on  each  side  of  the  track,  ten  feet  in  depth,  and  one  hundred  feet 

People   V.   Fort   St.,   etc.,   R.   Co.,   41  in  length,  which  was  washed  down  bj 

Mich.  413.  an  extraordinary  rain. 

A  city  ordinance  granting  to  a  street  Agreement  to  Ra-ooiLitraot  Uie  8tr«at. 
railway  company  the  right  to  use  cer-  — A  provision  of  an  ordinance  grant- 
tain  streets.madeprovision  for  payment  ing  a  charter  to  a  street  railway  com- 
bv  the  compan}'  of  the  expense  of  cer-  pany.  which  requires  the  compar.y  to 
tain  street  improvements.  It  was  held  "  reconstruct  said  street,"  was  held 
that  11  was  only  future  improvements  not  to  require  the  company,  after  com- 
with  which  the  company  was  charge-  pleting  its  road  with  the  same  kind  of 
able,  not  improvements  already  made,  material  as  that  used  in  the  city,  tr 


Gulf  City  St.  R.,  etc.,  Co.  1^.  Galveston,  construct  its  portion  with  new  and  dif- 

69Tex.66o;  31  Am.&  Eng.R.  Cap.300.  terent   material  subsequently  adopted 

A  company  was  required  by  ordi-  by  the  city.  Norristown  t:  Norris- 
nance  to  keep  the  pavement  between  its  town  Pass.  R.  Co.  (Pa.  iS?!).  13  Atl. 
rails  in  good  repair,  and  it  was  made  Rep.  1060.  Such  a  provision  is  salis- 
the  dutv  of  the  city  to  furnish  material,  fied  with  but  one  reconstruction,  Bo- 
The  company,  being  directed  to  repair,  rough  v.  R.  Co.,  9  Pa.  Co,  Ct  Rep.  9S. 
asked  leave  to  repave  with  cobble-  Bep«Tiiis. —  In  Fort  Wayne,  etc..  R. 
stones ;  the  city  refused  to  furnish  ma-  Co.  i\  Detroit,  34  Mich.  78,  where  there 
terials.  but  made  no  objection  10  cobble-  was  an  ordinance  requiring  a  street 
stone,  and  offered  no  suj^geslions.  In  railway  company  "to  keep  the  surface 
an  action  by  the  company  to  recover  of  the  street  inside  the  rails  and  two 
the  cost  of  the  materials,  it  was  held  feet  four  inches  outside  thereof,  in 
that  it  was  not  bound  to  show  that  the  good  order  and  repair;  provided,  how- 
necessity  for  repairs  did  not  arise  from  ever,  that  upon  the  repaving  of  said 
its  own  neglect;  and  that  any  lit  mate-  street  the  materials  for  repaving  shall 
rial  might  be  used,  and  its  value  recov-  be  supplied  at  the  expense  of  the  city,"' 
ered  from  the  city.  Fort  Wayne,  etc.,  and  the  city  directed  the  company  to 
St.  R.  Co,  V.  Detroit,  39  Mich,  543 ;  34  "  raise  and  repair  "  that  portion  of  the 
Mich.  78.  pavement  which  is  within  the  rails,  it 

The   charter   and   an  ordinance   r 
qu 

the  whole  street  "in  perpetual  good  or-  such  repairs  amounted  to  repaving 
der  and  repair  from  curb  to  curb."  Un-  within  the  meaning  of  the  proviso, 
der  this  it  was  held  that  the  company  And  see  Fort  Wayne,  etc.,  R.  Co,  t'.  De- 
was  bound  to  keep  the  street  cleansed  troit,  39  Mich.  543. 
from  dirt  and  filth  necessarily  accumu-  Otiange  of  Oraide.— In  Ashland  St,  R. 
lating  there.  Pittsburgh,  etc.,  Pass.  R.  Co.  !'.  Ashland,  78  Wis.  171,  where  by 
Co.  V.  Birmingham,  51  Pa.  St.  41.  the  ordinance  under  which,  and  subject 

Under  a  statute  which  provides  that  "  to  the  conditions  and  limitations  of 
street  railway  companies  shall  paj'  a  which,  a  railway  company  was  author- 
tax  in  lieu  of  repairing  streets  "  outside  ized  to  construct  Its  track,  it  was  pro- 
of their  tracks,  the  companies  having  vided  that  "the  road-bed  shall  at  all 
double  tracks  on  a  street  are  not  liable  times  corret^pond  with  the  actual  grade 
for  (he  expense  of  repairing  the  street  of  the  streets,"  and  that  in  case  of 
between  the  double  tracks,  St,  Louis  change,  by  the  common  council,  in  the 
V.  St.  Louis  R.  Co.,  c,a  Mo.  94.  actual  grade  of  any  of  the  streets,  the 

"Macadamizing  "is  not  paving  within  railway  company  shall  relay  the  track 

the  meaning  of  an  ordinance  requiring  of  said  railway  to  correspond  to  such 

Street  railway  companies  to  pave  cer-  grade  at  its  own  expense,  it  waa  held 
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trariiy  fixed  by  the  municipality,  but  the  method  appointed  b 
the  legislature  must  be  pursued.' 

But,  in  the  absence  of  authority  acquired  by  the  means  juf 
mentioned,  one  street  railway  company  has  no  right  to  use  th 
tracks  of  another  company  without  its  consent,  and  will  be  pn 
vented  from  so  doing  by  injunction.*  A  statute  prohibitin 
street  railway  companies  from  leasing  their  rights  or  franchise: 

Louisville  City  R.  Co.  r.  Central  PasB. 
R.  Co.,  87  Ky.  113;  36  Am.  &  Eng.  R 
Gas.  463.  See  also  Cambridge  R.  Co.  !■ 
Charles  River  St.  R.  Co,  139  Mass 
454;  j6  Am.  &  Eng.  R.  Gas.  62;  Met 
ropolitan  R.  Co.  v.  Quincy  R.  Co.,  1: 
Allen  (Mass.)  161. 

1.  In  the  absence  of  special  statutory 

eovisions  the  same  proceedings  n — ' 
had  to  determine  the  amount  of  c 
pensaiion  as  where  any  other  private  the  right  t 
property  is  condemned  or  taken.  See  road  through  certain  streets  upon  cer 
Emikbnt  Domain,  vol.  6,  p.  604;  Ca-  tain  eipress  terms  and  conditions,  an 
nal,  etc..  R.  Co.  v.  Crescent  City,  etc.,  subject  to  such  conditions  as  the  coun 
St.  R.  Co..  41  La,  Ann.  561;  40  Am.  &  cil  might  thereafter  prescribe.  After 
Eng.  R.  Cas.  329;  Canal,  etc.,  R.  Go.  wards  another  company,  C,  was  or 
V.  Orleans  R.  Co..  44  La.  Ann.  54.  ganized,  to  which  was  granted  the  righ 

A    municipality    in  granting  to  any     of  way   along  certain  Btreets,  and  als. 


feet)  of  the  track  of  another  cotnpat 
shall  he  determined  by  commissione 
appointed  by  the  court,  or  by  the  boa 
of  railroad  commissioners,  when  tl 
companies  interested  shail  unite  in 
request  for  that  board  to  act.  Re 
Statutes  (1S89),  p.  815.     Similar   proi 

will   be  found  in   the   statutes 
other  states. 

;t  railroad  company,  obtaini 


company  a   franchise   may  reserve  the    upon  a  portion  of  the 

right  to  authorize  other  companies  to    cupied  by  A,  and  upon 

use  its  tracks,  and  also  the  right  to  Hx     the  payi  '     " 

the   compensation;  and,  in  such   case,     '" 

the  company  by  accepting  the  rrancbi&e 
becomes  t)ound  by  the  stipulation  and 
cannot  claim  the  right  to  have  damages 
assessed  in  the  usual  way.  Kinsman, 
tc,  R.  Co.  V,   Broadwav,  etc.,  R.  Co. 


ealre 


A  of  a 
pensation.  These  companies  failing  ti 
agree  upon  the  amount  to  be  paid,  thi 
council  prescribed  a  certain  sum  whici 
was  tendered  to  A.  but  refused  by  i( 
Thereupon,  A  brought  suit  against  C 
'■   from  using  any  portion  o 


36  Ohio  St.  a39;  S  Am.  &  Eng.  R.  Gas.  its  track,  alleging,  among  other  things 
327;  Pacific  R.  Co,  i>.  Wade,  gi  Cal.  that  the  compensation  tendered  was  In 
449;  <;o  Am.  &  Eng.  R,  Cas.  362.  adequate  ;  all  of  which  C  denied.  I 
In  Massackusetls,  the  compensation  was  held,  first,  that  A  did  not  acquire  ar 
to  be  paid  is  to  be  determined  by  the  exclusive  right  to  use  the  route  upor 
board  of  railroad  commissioners,  and  it  which  its  road  was  constructed ;  second 
Is  within  their  discretion  to  establish  that  A's  property  in  its  track  was  sub- 
rules  apportioning  the  expenses,  and  ject  to  be  taken  for  a  like  public  use  ir 
regulating  the  mode  of  estimating  com-  common  upon  compensation  being  firsi 
pensation.  No  exception  lies  to  their  made ;  third,  that  while  the  amount  0I 
teof  thisdiscreUon  when  noques-  compensation  must  usually  be  deter- 
mbridge  R.  Co.  minedolherwise,  yet  the  council  having 


V.  Charles  River  St.  R.  Co..  139  Mi 
4S4:  23  Am.  &  Eng.  R.  Gas.  62 ;  Met- 
ropolitan R.  Co.v.  Highland  St.  R.  Co., 
iiS  Mass.  290.  Formerly  the  compen- 
sation was  determined  by  commis- 
sioners appointed  by  the  court.  Metro- 
Slitan  R.  Co.  v.  Broadway  R.  Co.,  99 
IBS,  138;  Metropolitan  R.  Co.  v. 
Quincy  R.  Co.,  ii  Allen  (Mass.)  261; 
Boston,  etc.,  R.  Co.  v.  Western  R.  Co., 
14  Gray  (Mass.)  253. 


stipulated  for  the  right  in 
was  entitled  to  prescribe  a  reasonable 
compensation ;  fourth,  that  without 
proof  that  the  compensation  so  pre- 
scribed and  tendered  was  inadequate.  A 
was  not  entitled  to  an  injunction.  Kins- 
man St.  R.  Co.  i:  Broadway,  etc.,  R. 
Co.,  36  Ohio  St.  239;  5  Am.  &  Eng.  R. 
Cas.  327. 


Metropolitan  R.  Co.  v.  Quincv  R. 
Co.,  12  Allen  (Mass.)  262;  Louis'ville 
City  R.  Co,  I.,  Central  Pass.  R.  Co.,  87 

that  the  compensation  for  the  joint     Ky.  223  ;  36  Am.  &  Eng.  R.  Cas.  463; 

~ ''      limited  portion  (one  thousand    Jersey  City,  etc.,  R.  Co.  v.  Jersej  CUyi 


I!  fari,  it  is  provided  by  si 


OM 
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mechanical  power,  however,  does  not  change   the  character    < 
the  railway  as  being  not  an  additional  burden  on  the  street." 

At  the  present  time  the  motive  power  contemplated  is     pr 
scribed  usually  by  the  charter.* 

1.  TagKBrt  V.  Newport   St.  R.  Co.,  nation  of   them,  which  such  compai 

r6  R.  I.  668;  43  Am.  &  Eng.  R.  Cas.  might  choose   to    emploj,  except     tl 

108;  Detroit  Citv  R.  Co.  v.  Mills,  85  force  of  steam,"  embraces  electricity  ; 

Mich.   634;   46  Am,   St    Eng.  R.  Cai.  a  motive  power.     Hudson   River  'Tel 

608;  Halsev  v.   Rapid  Transit  St.   R.  phone  Co.  i^.  WatervUet  Turnpike,  eti 

Co.,47   N.'j.Eq.38o;  46   Am.  &  Eng,  Co.,   56    Hun    (N.   Y.)   67.     Where 

R,  Cas.  76;  Loric  v.  North  Chicago  statute  provides  that  a  street  railw^ 

City  R.  Co.,  33   Fed.   Rep.  270.     See  shall  l>e  operated  "with  steam,    hon 

also  Clement  v.  Cinclanatl,  16  Wkl/.  or   other   power."   althougli   the    woi 

L.  Bull.  355.  " steam"  must  be  struck  out,  bccau! 

S.  North   Chlcaeo   Citj    R.   Co.   v.  steam  cannot  l>e  used  without  compel 

Lake   View,   105   III,   107;   11    Atn.  St  salion  to  abutting  owners,  the  statui 

Bng.   R.  Gas.  4];  44   Am.   Rep.  78S;  is  sufficient  to  authorize  the  adoptin 

Denver,  etc.,  Horse  R.  Co.  v.  Denver,  of  electricity  as  a  motive  power.      Tai 

etc,  R.  Co..  3  Colo.  63i:  Alleghenr  t.  gart  v.   Newport  St.   R,  Co.,  t6    R. 

Ohio,etc.,  R.Co.,i6Pa.  St.3ss;Third  668;  43  Am.  &  Eng.  R.  Cas.  ao8. 
Ave.   R.   Co,   V.   Newton,   112   N.  Y.         The  use  of  electricity   as   a   motiv 

396;  38  Am,  &  Eng.  R.  Cas.  391,  power  for  propelling  street  cars  has  nc 

OOUtrnotloii of  flhArtera — UltotBlM-  been  shown   to  be  so  dangerous    as  t 

ttleity,— InlndianapolisCableSl.R.Co,  justify  Ihc  court   in  enjoining  it.      IJe 

».  Citizens' St.  R.  Co.,  I3J  Ind.  393;  43  troil  City   R,   Co.   v.  Mills,  85   Mid 

Am,  St  Eng,  R.  Cas.  334,  the  court  by  634;  46  Am.  &  Eng.  R.  Cas.  608.    Am 

Coffey,  J.,  said;   "As  the  grant  of  a  in  OAi'oit  isheld  that  the  use  of  wii-es  ii 

special  charter  or  franchise   to  a  cor-  city  streets  for  conducting  electricity  ti 

poration   Is   construed   strictly  against  operate  street  railway  cars  is  not  withii 

the  corporation,  where  the  right  to  use  the  contemplation  of  Okio  act,  Marcl 

one   motive   power  is  prescribed,   the  12,  1886,  forbidding  the  use  of  uninstt 

company  cannot  successfully  maintain  lated  wires,  which  relates  only  to  iviret 

tts   right   to  use  another   or   different  conducting  electricity  for   power    pur 

power."    Elliott  on  Roads  and  Streets  poses  and  for  lighting  streets  and  build 

360;  People  V.  Newton  (Supreme  CL),  ings.    Simmons  v.  Toledo,  5  Ohio   C 

I  N.  Y.  Supp.  197;  1 13  N.  Y,  396;  38  Ct  134.     But  the  Connecticut  Gen.  St. 

Am,  &  Eng,  R,  Can,  391:  Denver,  etc,  I)  3595.  providing  that   the  mayor   aiK 

R.  Co.  V.  Denver  City  R.  Co..  i  Colo,  comtnon  council  of  a  city  may  perini 

68: ;  Citizens'  St,   R.  Co.  v.  Jones,  34  and  regulate  the  use  of  any  Improved 

Fed.  Rep.  579;  Birmingham,  etc.,  St.  R,  motive  power  for  drawing  cars  on  any 

Co.  V.  Birmingham  St.  R.  Co.,  79  Ala.  horse  railroad,  does  not  allow  an  elec- 

465;  58  Am.  Rep.  6t.i;;   Mavor,  etc..  of  triccompanv,  even  with  the  permission 

Aile^env  v.  Ohio,  etc.,  R.  "Co.,  a6  Pa,  oS  the  mavor  and  council,  to  propel  its 

8t-  3.S5;  North  Chicago  City  R.  Co,  t.  cars    by   the   use   of   overhead   wires, 

Lake   View,    105   III.   307;    1 1   Am.  &  where  the  charter  of  the  company  de- 

Eng,  R,  Cits.  43;  44  Am.  Rep.  7S8.  clares  only  that  the  company  may  pro- 

Acompany  incorporated  under /"eBB-  pel  its  cars  "in  any  mode  that  does  not 
tylvania  act  of  Pday  14,  1839,  provid-  involve"  the  use  of  such  wires.  Far- 
ing for  the  formation  of  a  corporation  rell  v.  Winchester  Ave.  R.  Co.  (Conn, 
for  the  purpose  of  constructing  street  1891);  33  Atl.  Rep.  757. 
railways  for  public  use  in  the  convey  In  State  v.  Trenton  (N.  J.  1892),  13 
«nce  of  passengers  by  any  other  power  Atl.  Rep.  381,  It  was  held  that  the  Ne^a- 
than  locomotives,  may  construct  and  yersey  statute  ot  1886  (Supp.  Rev,,  p, 
operate  a  street  railway  using  elec-  369,  ^  30),  which  provides  "that  any 
tricity  as  the  motive  power,  Lockhart  street  railroad  company  in  this  state 
f,  Craig  St.  R.  Co,,  139  Pa.  St.  419;  47  may  use  electric  or  chemical  motors 
Am.  &  Eng,  R.  Cas.  57.  And  a  statute  or  grip  cables  as  the  propelling  power 
authorizing  a  turnpike  company  to  op-  of  its  cars  instead  of  horses,  provided 
•rate  a  street  railroad  and  to  use  "  the  it  shall  fint  obtain  the  consent  of  the 
power  of  horses,  animals  or  any  me-  municipal  authorities,"  did  notauthor- 
chanical  or  other  power,  or  the  combi-  iie  the  erection  of  poles  and  the  stretch- 
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A  company  must  bring  the  car  to  a  full  stop  wherever  a  passe 
ger  desires  to  get  on  or  off,*  must  furnish  him  safeand  reasonab 
convenient  means  of   entrance  and   exit,*  and   when  necessa 

should  require  the  conductor  or  driver  to  assist  feeble  or  infir 

clouslr      II   's  immaterial   whether  it  Super,  Ct.  155;  Dickson  v.  Broaduc 

result*  from  the  negligence  or  willful-  etc..  R.  Co.,  41  How.  Pr.  (N.  Y.)    1 5 

nesi  of   the  defendant's  agenL     Weed  Carriers    of    Passengers,    vol. 

f..   Panama   R.  Co,  17   >f.  Y.  362;  7a  p.  761. 

Am.    Dec.   474"    The  same   doctrine         This  duty  varies  with  the  cliaract 

ii  supported  bj  other  high  authority,  and  phy&ical  condition  of  the  passen^i 

Lyons   v.   Broadway,  etc.,   R.   Co.,  31  Feeble  and   infirm   paBsengers   are   e 

N'.  Y.  St.   Rep.  1-53;   Lynch  Ti.  Metro-  titled  to  a  ionger  time  for  getting  on  at 

politan    El,   R.  Co..  90   N.  Y.   77  ;   "  leaving  the  car  than  are  ordinarv  pe 

Am.  &  Eng.  R.  Cas,  icg;  4s  Am   Rep.  sons.    Colt  r.  Sixth  Ave.  R.  Cc.'s^  : 

141  (company   liable  for   false  imprt|.  Y,  Super.  Ct.  i89,a#">49  N.  S'.  67 

onment    by    gate-keeper    in    causing  Bonnev   v.   Bushwick   R.  Co.,  i    Ho' 

wrongful  arrest  of  passenger) ;  Koetter  Pr.  N.'S.  (N.  Y.)  66.     Where   the  c. 

o.  Manhattan  R.  Co.,  S9  Hun  (N.  Y.)  is  about  to  slop  at  the  request   of   or 

623;    Winneger    v.   Central    Pass,    R.  paesenger,  another  passenger  who  is 

Co,  81;    Ky.   547;    34   Am.  &    Eng.    R.  alight  at  the  same  time  Is  not  negligei 

Cas.   463;    Springer   Transp.   Co,    -v.  in  failing  also  to  prefer  a  request  to  sto 

Smith.  16  Lea  (Tenn.)  498;  Chicago,  Rathbone  v.  Union  R.  Co,  [3  R.  I.  70. 

etc.,    It.  Co.  V.  Fleiman,  103  III.  546;  13  Am,  &  Eng.  R.  Cas.  jS. 
8  Am.  &  Eng.  R.  Cas.   3541   4a   Am.         In  Dougherty  v.  Missouri  R.   Co,,  i 

Rep.  43-.   Nieto  v.  Clark.  1    Cliif.  (U.  Mo.  325;   at  Am,  &  Eng.  R.  Cbr.  49; 

S.)  145;   Pendleton  v.  Kinsley,  3  CliH,  ^i  Am.  Rep,  139,  the  plaintiiT  was  ii 

(U.  ■n.)  416;  Goddard  v.  Grand  Trunk  Jured  by  the  sudden  starting  of  the  ca 

R.  Co.,   57   Me.  302;  3  Am.  Rep.  39;  just  after  he  had  gotten  on.  He  was  at 

Master  AND  Servant,  vol.  i4,p.8i9.  lowed  to  recover,  on  the  ground  thai  i 

1.  QntftO  Stop  Oar  fbr  Pui«nKan  M  was  the    company's  dutv  to  stop  loii; 

Get  OS  and  On,— The  car  must  come  to  enough  for  him  to  get  into  the  car  an' 

a  full   stop  if  passengers  desire  it.  and  seathimself,  or  to  take  hold  ofthe  strap 

stop  long  enough  to  give  them  a  rea-  if  there  was  no  seat;  and  while  it  miij 

tonably    safe    opportunity    to    alight,  start  the  car  before  the  passenger  ha 

Chicago  City  R.  Co.   v.  Mumford,  97  had  lime  to  do  either,  it  must  exercis. 

111.   560:   3   Am.  &  Eng.  R.   Cas.  31]  "  the  utmost  care  "in  starting  so  as  no 

{recovery     allowed     where     car     was  to  injure  him.     Birmingham  Union  R 

Stopped  but  not  long  enough  for  passen-  Co.  v.    Hale,  90  Ala.  8;    Birminghan 

ger  to  get  completely  off) ;  North   Bir-  Union  R.  Co.  v.  Smith,  90  Ala.  60. 
mingham  St.  R.  Co.  v.  Calderwood,  89         After  the  car  has  been  stopped  am 

Ala.  347;  CriS'cy   v.  HestonviUe.  etc..  the  paAsenger  has   alighted,  it  is  still  i 

R.  Co.,  75  Pa   St.  83;  Poulin  1:  Broad-  part  of  the  company's  duty  not  to  sun 

wav,   etc..   R.   Co..  61  N.  Y.  611   (car  the  car  until  the  passenger  has  had  lime 

starting  suddenly  before  passenger  had  to  get  ■  safe  distance  from  the  car,     ll 

completely    alighted ) :     Ridenhour    v.  he  is  injured  by  the  car's  slarting  Iteforc 

Kansas  Cily   Cable  R.   Co..  102    Mo.  he  has  had  time  to  move  out  of  danger, 

370;  44  Ami  &  Eng.  R.  Cas.  423-3.  note  thecompanv  must  be  responsible.  llii;h- 

(similar  case! ;   Dale  v.  Brooklyn  Citv.  land  Ave.,  etc..  R.  Co.  v.  Burt,  93  .\la. 

etc.,  R.  Co..  ^   Hun  (N.   Y.)  \\fx,  afg  191 ;  48  Am.  &  Eng.  R.  Cas,  56. 
60   N.  Y.  (13^;  Malhatio  v.  Brookivn         As  towhether  apassenger's  boarding 

Citv  R.  Co.,  30  N.  Y,  370  (no  excuse  or  leaving  the  car  while  it  Is  moving  in. 

afforded  to  company  by  fact  that  pas-  stead  of  waiting  until  it  has  come  to  a 

senger  being  on  front  platform  without  stop,    constitutes    contributory    n<'^'Ii- 

objection  preferred  his  request  to  stop  gence,  see  i(«/'ro,  this  title,  CtMr/MJu/nrr 

to  the  driver  instead  of  the  conductor);  Negligtnce  of  Passengers 


Wolfkiel  r.  Sixth  Ave.  R.  Co.,  38  N.Y.  S.  In  Neslie  r.  Second, etc„St.  R.Co, 

"oberts  v.  Johnson.  58  N.Y.  613;  113  Pa.  St.  300;  27  Am.  &  Eng.  R.  Cas. 

■.  Brookivn  City  R.  Co..  12  Hun  180,  plaintiff.  In   alighting   from  a 

\  .-,■  ■     V.illu    -.     Usui  V.^pI>    ate-  will,  s  ^(.iM  Ir.  har  or,.«<    ,:l!r.r.      ' 
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Rown  V.  Christopht 
34  Hun  (N.  Y.)  471, 
In  Ellis  V,  Milwa 
67  Wis.  135  ;  27  Am 
58  Am.  Rep.  858, 


Therefore,  where  a  passenger  is  intoxicated  or  be! 
or  insulting  manner  to  his  fellow  passengers,  he  vc 
from  the  car.*     So  also  if  a  person  refuses  to  pay 
may  be  expelled.*     It  is  not  necessary,  however, 
tender  the  exact  amount  of  his  fare ;  he  may  tend 

amount,  and  the  conductor  must  furnish  change.* 

of  imputable  contributory   negligence  gers,  he  may  be  exp 

discussed  in   Contributory  Negli-  has  not  yet  committ 

OBNCB,  vol.  4,  p.  82  et  seq.  offense  or  annoy anci 

1.  Intoadoated  Passengerfl.  —  Murphy  dlesex  R.  Co.,  11   i 

v.  Union  R.  Co.,  118  Mass.  228;   Put-  87  Am.  Dec.  714.     C 

nam  v.  Broadway,  etc.,  R.  Co.,  55   N.  Duane,  4  Wall.  (U 

Y.  108;  14  Am.  Rep.  190  (not  bound  to  that  while  the  carr 

expel  a  drunken   passenger  unless  he  transport  a  drunker 

misbehaves);  Westchester,  etc., R. Co.  or  one  whose  charai 

V.  Miles,  55  Pa.  St.  209 ;  93  Am.  Dec.  not  after  having  adn 

744.     See  generally   Railroads,  vol.  senger  and  receiving 

19,  p*903;  Beach  on  Contributory  Neg-  unless  he  misbehave 

ligence  (2d  ed.),  §  286.  ney. 

In  Lemont  r>.  Washington,  etc.,  R.        2.  See  Railroae 

Co.,  I  Mackey  (D.  C.)  180;  i  Am.  &  Tickets  and  Pari 

Eng.  R.  Cas.  238 ;  47  Am.  Rep.  238,  the  ket  St.  R.  Co.,  Si  C; 

passenger  was  unable  from  sickness  to  Eng.  R.  Cjis.  671  ;  i 

sit  up,  and  was  vomiting  so   that  his  ~ 
presence  caused   much   annoj'ance  to 
passengers.      The  conductor   expelled 
him  from  the  car.     It   was  held  that 
whether  the  sickness  proceeded  from 

drunkenness  or  not,  the  expulsion  was  taken  passage  on  a  $ 

justifiable,  and  that  no  undue  violence  formed  by  the  cond 

having  been  used,  the  company  was  not  he  was  on  did  not  i 

liable  for  damages.     The  court  distin-  tion,  and  that  he  wo 

guished  the  case  from  that  of  a  pas-  other  car  and  pay  an 

senger  on  an  ordinary  railroad    train,  point  of  divergence. 

See  also  Nevin  v,  Pullman  Palace  Car  a  transfer  ticket,  v 

Co.,  106  111.  223  ;  46  Am.  Rep.  668.  He  then   left  the  c 

In  Conolly  v.  Crescent  City  R.  Co.,  other  bound  for  hii 

41  La.  Ann.  57 ;  37  Am.  &  Eng.  R.  Cas.  which  he  was  ejecte 

117,    a    passenger    while     riding    was  fare.     An  ordinance 

stricken  with  apoplexy,  attended  with  that  the  rate  of  fare 

.severe  vomiting,  to  the  inconvenience  ger  in  any  horse  rail 

.and  great  discomfort  of  the  other  pas-  in  the  city  should  1 

sengers.    The  driver,  thinking  that  he  of  five  cents.    The 

was  drunk,   removed  him    while  in  a  plaintiff  was  ridin 

speechless  condition,  laid  him  in  the  after  the  passage  of 

open  street,  on  a  cold,  rainy  December  an  action  to  recovt 

day  and  there  left  him  without  any  ef-  expulsion,   the  cou 

fort  to  procure  him  attention.     It  ap-  tiff  was  not  entitlec 

peared  that  he  had  ridden  for  some  dis-  regulation  of  the 

tance   without  misbehavior.       It  was  several  distinct  an 

held  that'the  mistake   of  the  driver,  in  cars  were  runbetw< 

supposing  that  the  passenger  was  drunk,  was  a  reasonable  o 

could  not  excuse  the  company,  and  that,  dinance  referred  to 

having  been  guilty  of  a  gross  failure  of  to  connecting   linef 

its  duty  as  carrier,  it  was  liable  for  the  constructed.    See 
death  of  the  passenger. 

If  the  passenger,  by  reason  of  intoxi- 
cation, or  otherwise,  is  in  such  a  condi- 
tion as  to  render  it  reasonably  certain 
that  by  act  or  speech  he  will  become 
offensive  or  annoying  to  other  pass^n- 


Washington,  etc.,  F 
31  Am.  &  Eng.  R. 
V,  South  Boston  R 
16  Am.  &  Eng.  R. 
8.  Barrett  v.  Ma 
Cal.  296 ;  40  Am.  I 
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The  car  company  must  employ  competent  and  reliable  servants, 
and  provide  safe  machinery  and  appliances.'     The  driver  of  the 


er  was  jury.  Railroads,  vol.  19,  p.  935.  ThuB, 
n  front  where  a  person  was  putting  up  a  tele- 
i  until  ^aph  wire  in  ■  street  and  was  injured  by 
1  passing  street  car  striking  the  wire, 
le  was  not  allowed  to  recover,  in  the  ab- 
ience  of  evidence  that  the  driver  acted 
wantonly  and  recklesslv.  Banks  v. 
Highland  St.  R.  Co.,  136'  Mass.  4S5;  19 
Am.  &  Eng.  R.  Cas.  139. 

ir««  TotkOatM. — See,  for  other  cases 
applving  these  various  doctrines.  Dor- 
man'f.  Broadway  R-  Co..  16  N.  Y.  St 
Rep.  7^3;  Weil  v.  Dry-Dock,  etc.  R. 
Co..  35  N.  Y.  St.  Rep.  698:  Mallard  v. 
Ninth  Ave.  R  Co,,  ^^  N.  Y.  St.  Rep. 
801 ;  Baker  v.  Eighth  Ave.  R.  Co.,  61 
Hun  (N.  Y.)  39;  Giraldo  v.  Coney 
Island,  etc..  R.  Co.  (Supreme  Ct.), 
16  N.  Y.  Supp.  774;  Wolt  r.  Hous- 
ton, etc.,  R.  Co.,  JO  Hun  (N.  Y.)  603; 
Stone  II.  Dry-Dock,,  etc.,  R.  Co.,  46 
Hun  (N.  Y.)  1S4;  Block  v.  Harlem 
Bridge,  etc,  R,  Co.,  55  Hun  {N.  Y.) 
607;  Levy  V.  Dry-Doclt.  etc..  R.  Co,, 
58  Hun  (N.  Y.)  610;  Mentz  v.  Sec- 
ond Ave.  R.  Co.,  3  Abb,  App.  Dec. 
(N.  Y.>J74;''yV2Robt.  (N.V.)3s6; 
Silbersiein  t',  Houston,  etc,  R.  Co., 
7  N.  Y.  193 ;  40  Am.  &  Eng.  R,  Cas, 
S;  r-rViaN,  Y.St.  Rep.  452:  Dor- 
in  V.  Broadwav  R.  Co.,  1 17  N.  Y,  6!;i;; 
Manahan  v.  Stelnwav,  etc,  R,  Co,,  Vic, 
N.  Y,  760;  rev-g  30  S-.  Y,  St.  Rep,  56J; 
Fenton  v.  Second  Ave.  R.  Co..  116  N, 
Y.625;reiV56  Hun  (N.  Y.jgg;  Wil- 
son V.  Brooklyn  El.  R.  Co.,  9  N.  Y. 
Supp.  2-n. 

1,  Competent    Serraiit*    Mid    Proptr 
Haoblnery   Host  b«   Provldsd. — Barks- 
dull  V.  New  Orleans,  etc.,  R.  Co.,  23 
La.  Ann.  180:  Fort  Worth   St.  R.  Co. 
B.Witten,74Tex.2o2;  Hayes  !',  Gaines- 
ille,  etc,  St.  R.  Co.,  70  Tex.  602;  34 
,ni.  &  Eng,  R.  Cas,  97. 
In  Wall  V.  Helena  St,  R.  Co,  (Mont 
?92;.  29  Pbc,  Rep,  721,  in  enaction  [or 
amages,  it  appeared  that  at  the  lime 
of  the  injury   a  boy   fifteen  years  old 
was  the  driver;  had  there  been  a  com- 
1.16,     petent   driver   in   charge    the    injury 
p,  427.  could  have  been  prevented.    The  corn- 

It   is   not  competent  to  ask  a  driver    pany  was  Jield  liable, 
which  he  regarded  it  as  his  duty  to  look         In   DintruS  v.  Rochester  City,  etc, 
out  for — passengers  or  persons  that  he     R,  Co,,  57  Htio   (N,  Y.)  585,  the  evi'- 
might  run   over.     Hyland  v.  Yonkers     dence  was  that  the  driver  would  have 
R.  Co.,  4  N.  Y.  Supp.  305.  been  able   to  control   the   horses  and 

TreapawGri.  —  Where  a  person  is  a    thus  prevent  the  accident,  but  for  the 
trespasser  the  only  duty  due   him  is  to     fact  that  the  rear  brake  had  been  mii- 
irefrain  from  willuil  and  deliberate  in-     cbievously   interfered  with   by  boys; 
1020 


1,  and  did  n 
the  car  passed  over  him.  Rosenkranz  v. 
Lindell  R.  Co.  (Mo,  18.^),  iS  S.W,Rep, 
890,  Other  illustrative  cases  are  Senn 
V.  Southern  R.  Co.  {Mo.  i8qi),  iS  S, 
W.  Rep.  1007;  Hyland  v. 
Co.  (Supreme  Ct,),  I  N.  Y,  Supp.  363; 
Brown  f.  Twenty-third  St,  R.  Co..  .i;6 
N.  Y.  Super.Cl.3i;6;Dorman  v.  Broad- 
way R.  Co .  5  N.  V.  Supp.  769;  Levy 
II.  Dry-Dock,  etc.,  R.  Co.  (Supremt 
■Ct.),  11  N,  Y.  Supp.  485;  Howland  ;■ 
Union  St.R.Co..  ijo  MasB.86  (boy  rur 
over  while  waiting  in  street  to  procure 
ice  from  a  passing  cart). 


a  hydrant,  and  walked  toward  an  ei 
gine  standing  on  the  track,  it  was  nei 
ligence  in  the  engineer  to  start  the  ei 
gine  without  looking  to  see  if  the  plaii 
tiff  had  gotten  out  of  the  waj^  and  wili 
■out  giving  him  warning,  Corcoran 
New  York  El.  R.  Co.,  19  Hun  (I 
Y.)  36S. 

In  McCann  v.  Kings  County  El.  R. 
Co..  19  N,  Y.  Supp.  668,  it  was  held 
thjt  the  railroad  company  was  not  liable 
for  injuries  resulting  from  the  negli- 
gence of  the  servants  of  a  contraclo 
employed  by  said  company  to  paint  it 
structure,  oii  the  ground  that  the  injury 
did  not  result  from  the  performance  of 
the  work  but  from  the  manner  of  its 

MBtlnctlou  Bstvsan  PaaBBUsars  uid 


the   duly  owing   to  passengers  ai 
owing  to  ordinary  pedestrians  is 
In  the  one  case  the  relation  of  1 
and   passenger  exists  with  all  the  high 
and   special  duties   which  attend   t'    ' 

-ordinary  duty  arising  from  one  usei 
the  higiiwav  to  another  exists,   Pendlc 
■--.  R.'Co,  I',  Shires,  18  Ohio 
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car  should  at  all  times  have  his  team  or  the  mechanical  power 
which  propels  the  cars  under  his  control,  and  so  make  use  of  this, 
control  as  to  avoid  injury  whenever  possible.^     For  this  reasoa 

that  the  usual  way  of  preventing  such  Hun  (N.  Y.)  lOO,  the  fact  that  although* 
interCerencef  the  possibility  of  which  the  deceased  fell  on  the  track  twenty" 
was  a  matter  of  common  knowledge,  feet  in  front  of  the  car  no  effort  was, 
was  by  tying  the  brake  down;  and  that  made  by  the  driver  to  stop  the  car  until 
the  superintendent  of  the  railway  knew  the  horses  were  over  the  deceased,  was 
that  the  brake  of  that  car  had  been  tied  considered  evidence  of  negligence  to- 
down  at  one  time  to  prevent  just  such  sustain  a  recovery.    For  a  similar  case 
interference.     It  was  held  that  this  was  see  Mentz  v.  Second  Ave.  R.  Co.,  2 
negligence  on  the  part  of  the  company.  Robt.  (N.  Y.)  356,  o^W  3  Abb.  App. 
Dnty  to  Light  the  Track. — An  instruc-  Dec.  (N.  Y.)  274;  Pope  v.  Kansas  City 
tion   to  the  effect  that  the  company  R.  Co.,  99  Mo.  400;  43  Am.  &  Eng.  R.. 
must  provide  its  cars  with  such  lights  Cas.  290.     Compare  Citizens'  R.  Co.  Vi 
as  w^ill  enable  the  driver,  with  the  aid  Carey,  56  Ind.  396. 
of  the  street  lights,  to  see  the  track  Brldenoe  as  to  Driver'B  Being  Over* 
ahead  and  thus  avoid  injury,  is  errone-  worked. —  In   Gumb    v.  Twenty- third 
ous.    Memphis  City  R.  Co.  7'.  Loague,  St.  R.  Co.,  114  N.  Y.  iii;  43  Am.  &: 
13  Lea  (Tenn.)  32;  15  Am.  &  Eng.  R.  Eng.  R.  Cas.  315,  it  was  held  that  evl- 
Cas.  459;  Wharton  on  Neg.,  ^  639.  dence  that  the  driver  of  the  car  was. 
Willful  Ix^nrieB  by  Driver. — In  Tuller  overworked,  was  not  admissible  for  the 
x>.  Voght,  13  111.  277,  the  owners  of  a  purpose  of  proving  that  his  condition' 
stage  Tine  were  held  liable  for  a  willful  might  have  caused  the  accident,  no  such* 
injury  committed  by  one  of  their  driv-  ground  being  alleged  in  the  complaint 
ers  in  running  into  a  private  vehicle,  and  there  being  no  evidence  that  the  ac> 
But  this  holding  was  under  a  statute  cident  was  occasioned  by  the  fatigue  or- 
specially  providing  that  such  liability  sleepiness  of  the  driver, 
should  exist.    A  similar  statute  in  A^«w  And  in  Philadelphia  City  R.  Co.  v. 
Tork  entitled  '*  Of  the  law  of  the  road  Henrice,  92  Pa.  St.  431 ;  4  Am.  &  Eng.. 
and  the  regulation  of  public  stages"  R.  Cas.  544;  37  Am.  Rep.  699,  it  was. 
was  held  not  to  apply  to  street  railways,  held  that  the  witness  could  not  be  asked* 
so  that  under  it  a  street-car  company  how  many  hours  the  drivers  and  con- 
is  not  liable   for  willful   injury   com-  ductors  were  employed  each  day  for  the^ 
mitted   by   its    driver.      Whitaker  v.  purpose  of  showing  that  the  driver  was 
Eighth  Ave.  R.  Co.,  51  N.  Y.  295.  physically  unable  to  discharge  his  duty. 
1.    Driver's    Dnty.  —  Schierhold    v.  The  court  went  on  to  say  that  it  might 
North  Beach,  etc.,  R.  Co.,  40  Cal.  447 ;  be  shown  that  the  driver  of  the  car  was  * 
Humbird   r.  Union   St.  R.  Co.   (Mo.  asleep  or  intoxicated  at  the  time  of  the- 
1892).  iq  S.  W.  Rep.  69;  Pope  v.  Kan-  accident,   and   that  a  presumption   or 
sas  City  Cable  R.  Co.,  99  Mo.  400;  43  negligence  would  properly  arise  from 
Am.  &*Eng.  R.  Cas.  290;   Winters  v.  such  fact.     Such  presumption  could  not 
Kansas  City  R.  Co., 99  Mo.  509;  40  Am.  arise  out  of  a  mere  inference  however  ; 
&  Eng.  R.  Cas.  261 ;  17  Am.  St.  Rep.  it  must  be  founded  upon  a  proven  fact. 
591;   Silberstein  v,  Houston,  etc.,   R.  Driver's  Intoxication — Evidence. —  In- 
Co.,  117  N.  Y.  393;  40  Am.  &  Eng.  R.  an  action  for  injuries  sustained  by  being^ 
Cas.  268;  rei'*^4  N.  Y.  Supp.  843.  struck  by  a  car  negligently  driven  in 
Where   there    is  evidence  tliat    the  consequence  of  the  driver's  negligence,, 
driver  of  a  street  car,which  ran  over  and  evidence  that  the  driver  had,  on  that 
injured   plaintiff,  was  inside    the  car  same  trip,  missed  a  switch  at  a  certain 
when  the  accident  occurred,  plaintiff  is  street ;  that  he  had  failed  to  respond  to- 
entitled  to  an  instruction  that  the  com-  the  conductor's  signal  to  stop  at  another- 
pany  would  be  liable  unless  the  driver  street ;  had  driven  rapidly,  and  that  a 
was  standing  on  the  platform,  with  the  person  had  been  thrown  down  in  at- 
lines  from  the  horses  in  his  hands,  and  tempting  to  get  aboard,  is  admissible,  as. 
exercising  a  reasonable  degree  of  watch-  showing  a  series  of  acts  indicative  of 
fulness  to  prevent  all  injuries  to  persons  such  intoxication  at  the  time  of  the  ac- 
crossing  and  traveling  on  and  over  the  cident  as  to  incapacitate  him  from  the* 
street.     Brooks  r.  Lincoln  St.  R.  Co.,  proper  control  of  the  car.     And  the  fact 
22  Neb.  816;  37  Am.  &  Eng.  R.  Cas.  560.  that  the  driver  had  had  drink  just  before 
In  Fenton  v.  Second  Ave.  R.  Co.,  56  starting  on    the  trip   is  admissible,  as 
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fore  cause  its  servants  who  operate  the  cars  to  exercise  the  care 
which  the  increased  danger  demands ;  *  it  cannot  set  up  any  su- 
perior right  to  the  use  of  the  streets  at  such  points,  but  must  rec- 
ognize and  respect  the  equal  rights  of  all  others.* 

b.  Contributory  Negligence— Children,  etc.— If  the  neg- 

ligence  of  the  injured  party  is  the  proximate  cause  of  the  injury 
he  may  not  recover  therefor.'  And  whether  he  has  been  guilty 
of  such  contributory  negligence  is  always  a  question  of  fact  for  the 
jury,^  unless,  as  in  some  cases,  there  is  no  dispute  as  to  the  facts, 
and  but  one  conclusion  can  be  drawn  from  them.^ 

One  is  not  necessarily  negligent  because  he  walks  along  the 
track  of  a  street  railway,  though  he  is  bound  to  keep  his  eyes  and 
ears  open,  and  exercise  ordinary  care  to  get  out  of  the  way  of  an 
approaching  car ;  ®  and  it  has  been  held  that  one  who  walks  on 

the  track,  it  is  improper  to  charge  that        4.  Almost  every  case  involves  per- 
the  company  owed  him  no  active  vigi-  plexing  and  controverted  facts  and  re- 
lance  to  guard  against  injuring  him,  as  sort  is  always  in  such  cases,  to  the  jury. 
it  was  the  duty  of  the  company  to  use  McClain  v,  Brooklyn  City  R.  Co.,  ii6 
at  least  ordinary  care,  and  incidentally  N.  Y.  459;  40  Am.  &  Eng.  R.  Cas.  254; 
"whatever  " active  vigilance"  might  be  Little  v.  Grand  Rapids  St.  R.  Co.,  78 
implied  thereby.    Weiler  v.  Manhattan  Mich.  205 ;  Howland  v.  Union  St.R.Co^ 
R.  Co.,  53  Hun  (N.  Y.)  372.     See  also  150  Mass.  86;  Cowan  v.  Third  Ave.  R» 
Pendleton  St.  R.  Co.  v.  Shires,  18  Ohio  Co.  (Supreme  Ct),  9  N.  Y.  Supp.  6io, 
St.  255;  Pendleton   St.  R.  Co.  v.  Stall-        6.  Thus  when  a  boy,  nearly  six  years 
mann,  22  Ohio  St.  i.  old,  attempts  to  pass  under  a  freight 
Statutory  Provision  —  Texas, —  Rev.  car,  drawn  by  horses,  moving  along  a 
Stat,  of  Texas^  art.  2899,  provides  that  street,  he  is  guilty  of  contributory  neg- 
street-car  companies  shall  be  liable  for  ligence,  and  is  not  entitled  to  recover 
injuries  to  persons  on  the  ^Irack  only  damages  for  any  injury  he  may  sustain 
when    the    injury  •  is    caused    by   the  by    reason   of  such   attempt,   and  the 
** gross  negligence"  of  the  company's  court  may  so  instruct  a  jury  as  a  con- 
servants.     Dallas  City  R.  Co.  t/.  Bee-  elusion  of  law.     McMahon  v.  Northern 
man,  74  Tex.  291.     Before  the  passage  Cent.  R.  Co.,  39  Md.  438;  Bulger  v. 
of  this  act  the  rule  in   Texas  was  the  Albany'  R.  Co.,  42  N.  Y.  459.     In  an- 
same  as  in  other  jurisdictions.    Galves-  other  case  in  an  action  by  the  plaintiff 
ton  City  R.  Co.  v.  Hewitt,  67  Tex.  473;  for  injuries  received  by  being  struck  by 
60  Am.  Rep.  32.     See  also  San  Antonio  a  cable  car  while  crossing  the  track, 
St.  R.  Co.  V.  Cailloutte,  79  Tex.  341.  she  testified  that  she  was  in  the  habit 

1.  At  CroBBlngs. — McCIain  v.  Brook-  of  looking  for  cars  at  crossings,  but 
Ivn  City  R.  Co.,  1 16  N.  Y.  459 ;  40  Am.  could  not  say  whether  she  did  on  this 
&  Eng.  R.  Cas.  254;  Winters  v,  Kansas,  occasion  or  not.  The  avenue  was  en- 
etc,  R.  Co.,  99  Mo.  509;  40  Am.  &  Eng.  tirely  clear,  and  plaintiff,  whose  eye- 
R.Cas.  261 ;  17 Am.  St.  Rep.  591 ;  Street-  sight  was  good,  could  easily  have  seen 
zel  V.  St.  Paul  City  R.Co.,  47  Minn.  543.  the  approaching  car.     An  eye  witness 

2.  McClain  v.  Brooklyn  City  R.  Co.,  testified  that  plaintiff  went  on  the  track 
116N.  Y.  459;  40  Am.  &  Eng.  R.  Cas.  without  looking  on  one  side  or  the 
254.  Here  it  was  held  that  the  jury  other,  and  with  her  head  down.  It 
was  properly  instructed  that  the  com-  was  held  error  to  submit  the  case  to  the 
pany  "  had  no  right  to  so  occupy  the  jury,  because  the  plaintiff  was  guilty  of 
street  and  use  the  same  with  its  cars  negligence  as  a  matter  of  law.  Cowan 
as  to  make  it  extremely  dangerous  to  v.  Third  Ave.  R.  Co.,  10  N.  Y.  St.  Re[J. 
cross  the  street  at  all  times.*'  916.    See  also  Halpin  r.  Third  Ave.  R. 

8.  See  Contributory  N  kgl  i-  Co.,  40  N.  Y.  Super.  Ct.  17s;  Buzby  v, 
GENCE,  vol.  4,  p.  15  et  seq,:  Compara-  Philadelphia  Traction  R.  Co.,  126  Pa. 
TiVE  Negligence,  vol.  3,  p.  367 ;  Neg-  St.  559;  42  Am.  &  Eng.  R.  Cas.  144. 
LIGENCE,  vol.  16,  p.  386;  Rose  V.  West  6.  In  Shea  v.  Potrero,  etc.,  R.  Co.,  44 
Philadelphia  R.  Co.  (Pa.  1888),  12  Atl.  Cal.  414,  the  court  said  :  "  The  corn- 
Rep.  78.  pany  is  not  authorized  to  run  its  cars 
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the  track  when  he  might,  with  safety  and  comfort,  walk  elsewhere, 
must  be  considered  to  do  so  at  his  own  peril.^ 

It  is  a  frequent  combination  of  circumstances  that  the  plaintiff 
is  injured  by  getting  off  a  street  car  upon  which  he  was  a  pas- 
senger, and  being  struck  by  an  approaching  car  on  a  parallel  track, 
just  as  he  alights.  In  such  cases  if  the  plaintiff  could  have  avoided 
the  injury  by  looking  or  listening  he  is  guilty  of  contributory  neg- 
ligence  which  will  bar  his  recovery.* 

A  person  standing  on  the  track  or  crossing  cannot  be  said,  as  a 
matter  of  law,  to  be  guilty  of  contributory  negligence  when  he  is 
there  in  the  performance  of  some  duty,  and  his  failure  to  look  out 

recklessly,  carelessly,  or  without  rea-  which  the  snow  has  been  cleared,  can- 

sonable   prudence,  and  to  answer  the  not  recover  for  being  run  over  by  a 

person  who  demands  relief  for  inju-  car  approaching  from  the  rear,  when 

ries  sustained  by  being  run  over  by  its  it  appears  that  she  could  have  seen  the 

car  that  if  he  had  not  been  on  the  car  for  a  quarter  of  a  mile  when  she  got 

railroad  track  he  would  not  have  been  on  the  track,  and  that  the  bells  could 

injured — that  it  was  contributory  neg-  be  heard  for  forty  rods,  but  that  she 

ligence  on  his  part  to  walk  on  the  track  did   not    notice    the  car  until   it  was 

instead  of  the  space  by  the  side  of  the  nearly  upon  her,  and  then  failed  to  step 

track.     Such  person  is  authorized  to  iar  enough  aside  on  account  of  the  high 

walk  on  the  track,  he  using  reasonable  banks  of  snow,  and  was  knocked  down 

care  and  prudence  to  avoid  injuries,  by  the  rear  part  of  the  car.  Warner  v^ 

but  is   not  required   to  abandon  the  People's  St.  R.  Co.,  141  Pa.  St.  615. 

track  in  order  to  avoid  possible  injur-  2.  Faasenger  Struck  by  Approaching 

ies  which  may  result  from  the  care-  Car  While  Leaylng  Another  Gar. — An 

lessness  of  the  company."     See  also  illustrative  case  is  that  of  Creamer  v. 

Brooks  V,  Lincoln  St.  R.  Co.,  22  Neb.  West  End  St.  R.  Co.  (Mass.  1892),  31 

816;  37  Am.  &  Eng.  R.  Cas.  560;  Kan-  N.  E.  Rep.  391.    The  passenger  was 

sas,  etc.,  R.  Co.  v.  Pointer,  9  Kan.  620;  struck  and  killed  by   an  electric   car 

Gulf,  etc.,  R.  Co.  T/. Walker,  70 Tex.  126.  coming  from   the  opposite    direction 

See  also  Railroads,  vol.  19,  p.  933.  upon  a  parallel  track  just  as  he  stepped 

1.  In  Johnson  V.  Canal,  etc.,  R.Co.,  27  from  the  open  car.  When  he  arose 
La.  Ann.  53,  a  party  was  not  allowed  to  to  leave  the  dashers  of  the  two  cars, 
recover  because  it  appeared  that  the  were  opposite  each  other;  the  car  which 
injury  occurred  while  he  was  walking  struck  was  going  at  fifteen  miles  an 
along  the  street-car  track  at  eleven  hour;  its  gong  was  sounding,  and  there- 
o'clock  at  night,  there  was  a  convenient  was  nothing  to  prevent  the  deceased 
and  safe  sidewalk  near,  and  the  noise  of  from  seeing  and  hearing.  Moreover, 
the  horses  approaching  from  behind  before  he  left  the  car  the  conductor 
ought  to  have  aflforded  him  sufficient  and  a  passenger  shouted  to  him  to  stop, 
warning.  So  in  Childst;.  New  Orleans  It  was  held  that  a  verdict  must  be  or- 
City  R.  Co.,  33  La.  Ann.  154,  recovery  dered  for  the  defendant.  For  similar 
was  denied  where 'the  injured  party  in  cases  in  which  a  non-suitor  verdict  for 
spite  of  warnings  and  remonstrances  the  defendant  has  been  ordered,  see 
insisted  on  walking  along  the  narrow  McCann  t*.  Sixth  Ave.  R.  Co.,  56  N. 
space  between  the  two  tracks.  His  con-  Y.  Super.  Ct.  282 ;  Buzby  v,  Philadel- 
duct  was  considereld  to  be  such  negli-  phia  Traction  Co.,  126  Fa.  St  559;  42 
gence  as  to  bar  his  recovery,  although  Am.  &  Eng.  R.  Cas.  144;  Dunn  v.  Cass 
the  negligence  of  the  car  company  was  Ave.,  etc.,  R.  Co.,  98  Mo.  652;  Rose  v^ 
proven.  See  also  Weeks  v.  New  Or-  West  Philadelphia  R.  Co.  (Pa.  1888),. 
leans,  etc.,  R.  Co.,  32  La.  Ann.  615;  12  Atl.  Rep.  78.  See  also  Miller  v,  St^ 
Schwartz  t\  Crescent  City  R.  Co.,  30  Paul  City  R.  Co.,  42  Minn.  454  (plain- 
La.  Ann.  15.  tiff  negligent  in  standing  between  two 

\nd  in  Pennsylvania  ityrB.%he\dthaX  parallel   tracks    only   two  feet  apart» 

a  foot-passenger,  who,  in  order  to  avoid  while  waiting  for  car) ;  Palley  v,  Brook- 

the  deep  snow  in  the  rest  of  the  street,  lyn  City  R.  £0.  (Supreme  Ct),  4  N.  Y.. 

walks  along  the  street-car  track  from  Supp.  384. 
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for  approaching  cars  is  caused  by  his  attention  being  diverted  to 
the  duty  which  he  is  discharging.^ 

In  crossing  a  track  in  front  of  an  approaching  car,  a  person  must 
exercise  ordinary  care  to  protect  himself  from  injury.  He  must 
have  regard  to  the  character  of  the  crossing ;  whether  easy  and 
convenient  or  difficult ;  to  the  nearness  of  the  approaching  car ;  the 
speed  at  which  it  is  coming ;  and  to  other  circumstances.  And  if  he 
pursues  a  course  different  from  that  which  a  man  of  ordinary  pru- 
dence would  have  taken,  he  is  guilty  of  contributory  negligence  and 
cannot  recover.*  This  rule  is  varied,  however,  in  the  case  of  young 
children,  who  are  not  held  to  any  greater  degree  of  care  than 
they  are  capable  of  exercising,  and  where  the  child  is  too  young 
to  be  capable  of  any  care  the  doctrine  of  contributory  negligence 
is  not  applicable.'  In  the  case  of  children,  drivers  are  charged  with 
notice  of  their  incapacity,  but,  as  to  adults,  have  a  right  to  pre- 

1.  PendnB  Standing  on  Track  In  Dla-  Meyer  v,  Lyndell  R.  Co.,  6  Mo.  App. 
charge  of  Dnty. — Thus,  where  the  plain-  27.  See  also  Schmidt  f.  McGill,  120 
tiff  is  flagging  an  approaching  train  at     Pa.  St.  412. 

a  public  crossing,  it  is  error  to  charge,  The  plaintiff  himself  testified  that, 
as  a  matter  of  law,  that  he  is  bound  to  while  riding  on  horseback,  his  horse 
turn  round  from  the  steam  cars  which  fell,  throwing  him  to  the  ground  under 
he  is  flagging  and  look  out  for  the  the  horse,  some  150  feet  ahead  of  the 
street  car  which  ran  over  him.  D'Oro  car,  and  that,  while  lying  there,  the 
T.  Atlantic  Ave.  R.  Co.,  13  N.  Y.  Supp.  wheel  of  the  car  ran  over  his  arm.  Four 
789.  See  also  Little  v.  Grand  Rapids  disinterested  witnesses,  who  were  rid- 
St.  R.  Co.,  78  Mich.  205,  where  the  ing  on  the  car  in  a  position  to  see  the 
plaintiff  was  at  work  near  the  car  track  accident,  testified  that  the  horse  fell  by 
digging  a  ditch,  and  was  prevented  the  side  of  the  car.  It  was  held  how- 
from  hearing  the  car  by  other  noises,  ever,  that  it  was  an  abuse  of  discretion 
the  question  of  contributory  negli-  in  the  trial  court  not  to  grant  a  motion 
gence  was  submitted  to  the  jury.  to  set  aside  a  verdict  for  the  plaintiff. 
This  rule,  however,  does  not  protect  as  being  contrary  to  the  evidence.  Mc- 
one  who,  while  waiting  for  a  car,  stands  Coy  v,  Milwaukee  St.  R.  Co.  (Wis. 
between  the  parallel  tracks  which  are  1892),  52  N.  W.  Rep.  93. 
so  near  together  that  his  danger  is  Wlllftil  iQjnry. — Contributory  negli- 
apparent  on  the  slightest  reflection,  gence  of  the  injured  party  is  no  de- 
Miller  V,  St.  Paul  City  R.  Co.,  42  lense  when  the  injury  is  w'illfully  inr 
Minn.  454.  flicted.     Therefore,  where   the   driver 

2.  See  generally  Contributory  discovered  the  peril  of  plaintiff  in  time, 
Negligence,  vol.  4.  p.  15  f/ 5^7.  and    by   the     reasonable    exercise    of 

OrouAng  Stroot  In  Front  of  Approach-  means  at  hand  could  have  prevented 

Ing  Gar. — This  rule  of  the  text  has  been  the  injury,  the  law  considers  the  failure 

applied  in  many  cases.  Fenton  v.  Sec-  to  use  such  means  as  the  immediate 

ond  Ave.  R.  Co.,  56  Hun  (N.  Y.)  99;  cause,  and  will   permit  recovery  not- 

Dunn  V.  Cass  Ave.  R.  Co.,  98  Mo.  652;  withstanding  the  injured  party  was  neg- 

Halpin  v.  Third  Ave.  R.  Co.,  40  N.  Y.  ligent.     Hays  v.  Gainesville  St.  R.  Co., 

Super.  Ct.  175  ;  Wells  v.  Brooklyn  City  70  Tex.  602 ;  34  Am.  &  Eng.  R.  Cas.  97. 

R.  Co.,  58  Hun  (N.  Y.)  389;  O'Toole  8.  Injuries  to  CHUdren.— The  subject 

-v.  Central  Park,  etc.,  R.  Co.  (Supreme  of  the  contributory  negligence  of  chil- 

Ct.),    12    N.  Y.   Supp.   347    (plaintiff  dren   is   very   thoroughly  discussed  in 

standing  on  sidewalk  over  which  the  Contributory  Negligence,  vol.  4, 

cars    ran    on    a   curve);   McClain   xk  pp. 42,  53 e^  jf^^.    See  Galveston  City  R. 

Brooklyn  City  R.  Co.,  116  N.  Y.  459;  Co.  v.  Hewitt,67Tex.  473;  60  Am.Rep. 

40  Am.  &  Eng.  R.  Cas.  254 ;  Baxter  v.  32 ;  Etherington  v.  Prospect  Park,  etc., 

Second  Ave.  R.  Co.,  3  Robt.  (N.  Y.)  R.  Co.,   88  N.  Y.  641;   4   Am.  &  Eng. 

510;   Cowan    V.    Third    Ave.   R.    Co.  R.  Cas.  617;  Collins  t'.  South  Boston  R. 

(Supreme  Ct),  9  N.  Y.   Supp.  610;  Co.,  142  Mass.  301 ;  26  Am.  &  Eng.  R. 
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sume  them  to  be  possessed  of  the  usual  faculties,  and  will  take 
reasonable  care  to  protect  themselves.* 

As  a  rule  the  requirement  that  the  party  about  to  cross  the 

track  shall  stop,  look,  and  listen,  is  not  insisted  upon  to  the  same 
extent  as  where  the  crossing  is  over  an  ordinary  railroad.*  In  some 
jurisdictions,  however,  the  requirement  is  rigidly  insisted  upon, 

and  any  failure  to  observe  it  will  bar  recovery.* 

Cas.  371;  36  Am.  Rep.  675;  Philadel-  having  his  view  obstructed  by  the  cover 

phia,  etc.,  R.  Co.  v.  Layer,  112  Pa.  St.  of  his  wagon) ;  Cowan  v.  Third  Ave.  R. 

414;  26  Am.  &  Eng.  R.'^Cas.  376,  note;  Co.  (Supreme  Ct),  9  N.  Y.  Supp.  610. 

Philadelphia  City  Pass.  R.  Co.  v.  Has-  2.  Failure  to  Stop,  Look,  and  Listen. — 

sard,  75  Pa.  St.  367;  Farris  v.  Cass  Ave.,  See  the  subject  discussed  in  Crossings, 

etc.,  R.  Co.,  8  Mo.  App.  589;  i  Am.  &  vol.  4,  p.  945. 

Eng.  R.  Cas.  623.  Thus,  in  Minnesota   such  failure   is 

An  infant  seventeen  months  old  will  not  regarded  as  being  negligence /^r  Jtf. 
not  be  charged  with  negligence.  Chi-  Shea  v,  St.  Paul  City  R.  Co.  (Minn, 
-cago  West  Div.  R.  Co.  v,  Ryan,  131  1892),  52  N.  W.  Rep.  902.  In  this  case 
111.  474;  43  Am.  &  Eng.  R.  Cas.  396.  the  car  struck  the  plaintiff  while  he 
But  the  fact  that  a  child  may  not  be  was  driving  over  the  crossing.  The 
capable  of  contributory  negligence,  or  evidence  showed  that  the  car  was  run- 
that  the  negligence  of  his  parents  can-  ning  at  an  unusual  and  dangerous  rate 
not  be  imputed  to  it  does  not  always  of  speed;  that  no  signals  were  given 
render  the  company  liable  upon  mere  until  the  car  was  within  fifty  feet;  that 
proof  of  the  fact  of  injury.  The  negli-  the  plaintiff's  view  of  the  track  was  ob- 
gence  of  the  company  must  be  proven,  structed  until  he  was  near  the  track ; 
Roller  V.  Sutter  St.  R.  Co.,  66  Cal.  that  he  looked  in  one  direction  before 
230;  19  Am.  &  Eng.  R.Cas.  333.  Thus,  driving  on  the  track;  and  that  just  as 
injuries  to  a  child  which  gets  under  the  his  horses  stepped  on  the  first  rail  he 
hindwheelsof  a  street  car,  after  the  fore-  saw  the  car,  but  was  unable  to  stop, 
wheels  have  passed  safely,  are  not  attri-  It  was  held  that  the  evidence  presented 
butable  to  the  negligence  of  the  driver  a  question  for  the  jury  and  warranted  a 
or  of  the  conductor.  Bulger  v,  Albany  verdict  for  the  plaintiff. 
R.  Co.,  42  N.  Y.  459.  In  another  case  So  in  Pyne  v.  Broadway,  etc.,  R. 
a  child  two  years  old  ran  across  the  Co.,  19  N.  Y.  Supp.  217,  it  is  held  that 
track  of  a  horse -railroad  company  and  a  person  is  not  necessarily  negligent  in 
was  run  over  and  killed  by  one  of  their  failing  to  look  for  approaching  street 
cars.  Bystanders  shouted  to  the  driver  cars  before  attempting  to  cross  an  ordi- 
to  stop,  but  his  attention  was  turned  in  narv  street,  but  only  when  the  sit- 
another  direction.  He  was  driving  uation  and  surrounding  circumstances 
slowly  and  cautiously.  Held,  that  no  are  such  that  a  person  of  ordinary 
negligence  was  shown  on  the  part  of  the  prudence  would  have  looked.  Fol low- 
driver.  Boland  v.  Missouri  R.  Co.,  36  ing  Moebus  v,  Herrmann,  loS  N.  Y. 
Mo.  484.  See  also  Maschek  v,  St.  349.  Compare  Baltimore  Traction  Co. 
Louis  R.  Co.,  71  Mo.  276;  2  Am.  &  V.Wallace  (Md.  1893),  26  Atl.  Rep. 5 18. 
Eng.  R.  Cas.  38 ;  O'Connor  v,  Boston,  8.  The  Pennsylvania  courts  apply 
■etc.,  R.  Co.,  135  Mass.  352;  15  Am.  &  the  general  rule  in  all  cases,  whether 
Eng.  R.  Cas.  362 ;  Messenger  v.  Den-  street-car  crossings  or  others.  Ehris- 
•nie,  137  Mass.  197 ;  50  Am.  Rep.  295 ;  man  v.  East  Harrisburg  City  Pass.  R. 
141  Mass.  335.  Co.,  150  Pa.  St.  180;  Carson' v.  Federal 

1.  See  Contributory  Negli-  St.,  etc.,  R.  Co.  (Pa.),  50  Am.  &  Eng. 

OENCE,  vol.  4,  p.  79.  R.  Cas.  462.    Thus,  where  one  under- 

In  Schulte  v.  New  Orleans,  etc.,  R.  takes  to  cross  a  street-car  track  with  a 

Co.,  44  La.  Ann.  509,  an  elderly  lady  wagon  having  a  hood  over  it,  confining 

afflicted  with  deafness  and  wearing  a  his  view  of  the  track  to  thirty  feet,  the 

large  bonnet  which  obstructed  her  sight  failure  to  lean  forward  so  as  to  see  an 

was  not  allowed  to  recover;  the  com-  approaching    car  is  negligence  per  se 

panj'  could  not  be  held  responsible  for  which  will  bar  recovery  for  injuries  sus- 

her  infirmities.    See   also   Wheelahan  tained  by  the  collision.     Wheelahan  v. 

t^.  Philadelphia  Traction  Co.  (Pa.  1892),  Philadelphia  Traction  Co.  (Pa.  1892), 

24  Atl.  Rep.  688  (person  driving  across  24  Atl.  Rep.  688. 
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Where  the  street-car  line  crosses  an  ordinary  railroad  the  rela^ 
tive  duties  of  the  driver  and  engineer  are  the  same  as  in  case  of 
ordinary  travelers  passing  over  the  crossing.  What  these  duties 
are  has  been  already  elaborately  discussed.* 

The  doctrine  of  imputable  contributory  negligence,  whereby  it 
is  sought  to  impute  to  children  the  contributory  negligence  of 
their  parents  or  custodians,  or  to  passengers  the  contributory 
negligence  of  their  carrier,  has  received  thorough  treatment  in  a 
previous  article.* 

4.  CoUigion  With  Yehiolei. — As  between  a  street  car  and  an  ordi- 
nary vehicle  moving  along  the  track,  the  street  car  has  the  supe- 
rior right  of  way.'  But  it  has  been  held  that  at  crossings  neither 
party  has  any  paramount  right  of  way,  and  that,  in  cases  of  colli- 
sion at  street  crossings,  the  rights  of  the  parties  are  to  be 
determined  by  the  law  applicable  to  ordinary  vehicles.*  If 
either  party  fails  to  use  that  care  which  a  man  of  ordinary  pru- 
dence would  have  exercised  under  similar  circumstances  he  be- 

A  child  of  ten  years  was  crossing  a  Brooklyn  Crosstown  R.  Co.,  102  N.  Y. 

§ublic  street  on  a  diagonal  cross  walk.  66;  26  Am.  &  Eng.  R.  Cas.  393. 

'here  were  no  obstructions  to  the  view,  As  to  the  right  of  a  street  railway  Uy 

no  passing  vehicles  except  a  horse-car  construct  its  road  across  the  track  of  & 

coniTng  towards    her   and    which   she  railroad,  see  Brooklyn  Cent^  etc.,  R. 

would  have  seen  had  she  looked  in  that  Co.  v,  Brooklyn  City  R.  Co.,  33  Barb, 

direction.     It  was  held  that  a  verdict  (N.Y.)42o;  Railroads,  vol.  19,  p.  867. 

in   her  favor  could  not  be   sustained.  2.  SeeCoNTRiBUTORYNEGLiGENCE» 

Sheets  v.  Connolly  St.  R.  Co.  (N.  J.  vol.  4,  p.  82  e/ j^*^. 

1892),  24  Atl.  Rep.  483.  See  also   Anderson    v,  Minneapolis 

In  Carson  v.  Federal  St.  R.  Co.,  147  St.  R.  Co.,  42  Minn.  490;  43  Am.  & 

Pa.  St.  219;  50  Am.  &  Eng.  R.  Cas.  462,  Eng.  R.  Cas.  294;  Weissner  v.  St.  Paul 

it  is  said  that  it  may  not  be  necessary  City  R.  Co.,  47  Minn.  468 ;  Stutzel  iv 

to  stop  on  approaching  a  street  railway  St.  Paul  Cit\'  R.  Co.,  47  Minn.  543. 

crossing,  but  it  is  necessary  to  look  be-  8.  Shea  zk  Potrero,  etc.,  R.  Co.,  44 

fore  driving  upon  the  track.  See  Christ-  Cal.  414;  Chicago  West  Div.  R.  Co.  z?. 

ensen  v.   Union   Trunk    Line   (Wash.  Bert,  69  111.  388 ;  O'Neil  v.  Dry-Dock, 

1893),  32  Pac.  Rep.  1018.     See  also  for  etc.,  R.  Co.,  129  N.  Y.  125;  52  Am.  & 

other  cases  holding  a  failure  to  stop,  Eng.   R.  Cas.  573;  Com.  z\  Hicks,  7 

look,  and  listen,contributory  negligence,  Allen  (Mass.)  573.     See  also  Cross- 

Cohen  V.  Dry -Dock,  etc.,  R.  Co.,  40  N.  ings,  vol.  4,  p.  951. 

Y.  Super.  Ct.  368;  Thomas  v.  Citizens'  4.  Buhrens  t'.  Dry-Dock,  etc.,  R.  Co.». 

Pass.  R.  Co.,  132  Pa.  St.  504;  46  Am.  &  53  Hun  (N.  Y.)  571;  affirmed  125  N. 

Eng.  R.  Cas.  196;  Wood  v.  Detroit  City  V.  702. 

St.  R.  Co.,  52  Mich.  402 ;  19  Am.  &  In  O'Neil  v.  Dry-Dock,  etc.,  R.  Co.,. 
Eng.  R.  Cas.  129;  50  Am.  Rep.  259;  129  N.  Y.  125;  52* Am.  &  Eng.  R.  Cas. 
Donnelly  V.  Brooklyn  City  R.  Co.,  109  573,  the  court  said:  **As  the  cars  must 
N.  Y.  16;  34  Am.  &  Eng.  R.  Cas.  103  run  upon  the  tracks  and  cannot  turn 
(party  non -suited  where  it  appeared  out  for  vehicles  drawn  by  horses,  they 
that  he  saw  the  engine  approaching  must  have  the  preference,  and  such  ve- 
but  only  shouted  and  did  not  stop);  hides  must,  as  they  can  in  a  reasonable- ' 
Ehrisman  v.  East  Harrisburg  City  Pass,  manner,  keep  on  from  the  railroad 
R.  Co.  (Pa.  1892),  24  Atl.  Rep.  596.  track  so  as  to  permit  the  free  and  un- 
1.  Line  CroBSlng  a  Railroad.  —  See  obstructed  passage  of  the  cars.  In  no^ 
Crossings,  vol.  4,  p.  906  et  seq.  For  other  way  can  street  railways  be  oper- 
cases  in  which  the  rules  there  set  out  ated.  As  to  such  vehicles  the  railways 
have  been  applied  to  street-car  drivers,  have  the  paramount  right  to  be  exer- 
see  Mantel  v.  Chicago,  etc.,  R.  Co.,  33  cised  in  a  reasonable  and  prudent  man- 
Minn.  62;  19  Am.  &  Eng.  R.  Cas.  362  ner.  But  a  railway  crossing  a  street 
(action     by    driver) ;     Coddington    v.  stands  upon  a  different  footing.    The 
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■ 

comes  liable  for  an  injury  resulting  as  a  proximate  consequence 

of  his  want  of  care,  unless  the  injured  party  by  his  negligence 
contributed  to  the  injury,^ 

Where  the  street  car  and  vehicle  are  traversing  the  same  street 
the  car  has  the  superior  right  of  way  over  its  track  *  But  this 
superior  right  of  the  car  does  not  authorize  its  owner  willfully  or 
negligently  to  injure  one  who  refuses  to  recognize  it.  The  gen- 
car  has  the  right  to  cross  and  must  cross  had  he  done  so  the  collision  would  have 
the  street,  and  the  vehicle  has  a  right  to  been  avoided.  It  was  held  that  the 
cross  and  must  cross  the  railroad  track,  question  of  the  driver's  negligence  was 
Neither  has  a  superior  right  to  the  properlysubmittedtothe  jury.  (leucke 
other.  The  right  of  each  must  be  exer-  v.  Milwaukee  City  R.  Co.,  69  Wis.  401. 
cised  with  due  regard  to  the  right  of  For  other  similar  cases  see  Laughlin 
the  other,  and  the  right  of  each  must  v.  Street  R.  Co.,  62  Mich.  220;  26  Am. 
be  exercised  in  a  reasonable  and  care-  &  Eng.  R.  Cas.  377;  Patton  v,  Phila- 
ful  manner  so  as  not  to  unreasonably  delphia  Traction  R.  Co.,  132  Pa.  St.  76; 
abridge  or  interfere  with  the  right  of  Moroney  v,  Brooklyn  City  R.  Co.,  9 
the  other."  Compare  Chicago  West  N.  Y.  Supp.  546;  Gumb  v,  Twenty- 
Div.  R.  Co,  V.  Ingraham,  131  111.  659;  third  St.  R.'  Co.,  58  N.  Y.  Super.  Ct. 
41  Am.  &  Eng.  R.  Cas.  243.  i,  559;  North  Side  St.  R.  Co.  v,  Waut 

1.  ColUsionB  at  GroBSingTB. — The  cases  (Tex.  1890),  15  S.  W.  Rep.  40  (recov- 

arising  here  are  nothing  more  than  an  ery   denied);   Carson   v.    Federal  St., 

application  of  this  familiar  rule  of  law.  etc.,  R.  Co.  (Pa.),  50  Am.  &  Eng.  R. 

See  generally  Comparative  Negli-  Cas.  462  (plaintiff  crossed  track  with- 

GENCE,  vol.  3.  p.  367;  Contributory  out  stopping  or  looking — recovery  de- 

NEGLiGENCE,voi.4, p.  15;  CROSSINGS,  nied);  Ward  v.  Rochester  Electric  R. 

vol.  4,  p.  Q09;  Negligence,  vol.  16,  p.  Co.  (Supreme  Ct.),  17  N.  Y.  Supp.  427 

398,  and  the  cases  cited  in  the  preced-  (same) ;  Cohen  v,  Dry-Dock,  etc.,  R. 

ing  note.  Co.,  40  N,  Y.  Super.  Ct.  368  (plaintiff 

In  Thomas  v.  Citizens'  Pass.  R.  Co.,  in  crossing  track  with  vehicle  was  ob- 

132  Pa.  St.  504 ;  46  Am.  &  Eng.  R.  Cas.  structed  by  blockade  of  trucks  and  run 

196.  the  plaintiff's  carriage  was  struck  into   by  the  street   car — recovery  al- 

by  the  car  while  she  was  attempting  to  lowed).    Mercier  v.  New  Orleans,  etc., 

cross  the  track.     She  knew  that  a  car  R.  Co.,  23  La.  Ann.  264. 

was  coming  and  that  it  was  near,  hav-  InBtmctlonB. — Where    an    injury   is 

ing  heard  the  bells,  but  she  could  not  sustained  in  consequence  of  a  collision 

see  it  until  she  turned  her  horse  on  the  of  a  cable  car  with  plaintifTs  wagon,  it 

track ;    she  thought    she  would  have  is  error  to  give  an  instruction  that  the 

time  to  cross.     The  car  was  moving  at  company  is  guilty  of  negligence  if  the 

the  usual  rate  on  a  down  grade,  and  gripman  "  intentionally  and  carelessly" 

her  horse  was  moving  at  a  slow  walk,  caused    the    collision,   since  the   two 

It  was  held  that  she  was  guilty  of  con-  terms  are   inconsistent.     Bindbeuthal 

tributory  negligence  which  would  bar  v.  Street  R.  Co.,  43  Mo.  App.  463. 

recovery.  2.  See  supra,  this  title,  Right  to  Ex- 

An  instruction  that  it  is  the  duty  of  elusive  Use  of  Tracks;   Orange,   etc., 

the  driver  of  a  streetcar  to  exercise  the  Horse  R.  Co.   v.  Ward,  47   N.  J.  L. 

highest  degree  of  care  to  avoid  any  col-  560;    25   Am.   &    Eng.   R,  Cas.  359; 

lision  or  accident;  that  his  first  and  North  Iludson  Co.  R.  Co.  v,  Isley,  49 

highest  duty  is  to  secure  the  safety  of  N.  J.  L.  468;  34  Am.  &  Eng.  R.  Cas. 

his  passengers,  and  that  he  should  ex-  94;  Hogan  v.  Eighth  Ave.  R.  Co.,  15 

ercise  all  the  care  that  prudence  might  N.  Y.  380;  Adolph  v.  Central  Park, 

suggest  in  looking  about  and  listening,  etc.,   R.    Co.,  76   N.  Y.  530;  Chicago 

so  as  to  assure  himself  that  his  track  West   Div.  R.  Co.  v.  Bert,  69  111,  3&. 

was  clear  and  safe,  and  that  this  duty  In  one  case  the  jury  were  instructed 

is  greater  at  a  street  crossing  than  at  that  a  failure  by  the  driver  of  the  vehi- 

■other  ordinary  places — does  not  hold  cle  to   observe   the  duty    to  turn  out 

the  street  car  company  to  a  stricter  would  constitute  such  contributory  neg- 

responsibility  than   the  law   imposes,  ligence  as  to  bar  a  recovery  for  injuries 

The   driver  did  not   look  toward  the  resulting  from  the  collision.    Q^inn  v, 

point  whence  the  truck  was  coming;  Atlantic  Ave.  R.  Co.,  12  N.  Y.  Supp, 
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eral  rule^  as  to  the  duty  of  the  company  to  keep  a  reasonably 
careful  loqkout,  to  provide  a  headlight  at  night,  etc.,  apply  here 

as  in  other  cases.*     If,  while  the  car  and  a  vehicle  are  moving  side 
by  side,  a  collision  occurs,  there  is  a  presumption  that  the  driver 

223;  Wilbrand  v.  Eighth  Ave.  R.  Co.,  In  Swain  v.  Fourteenth  St.  R.  Co.,  93 

3  Bosw.  (N.  Y.)  314.  Cal.  179,  a  police  officer  with  his  patrol 

Street  Gar  Bnnnlng  Backwards. — In  wagon  was  driving  along  the  track  car- 

oiher  cases  than  those  mentioned  the  rying  an  injured  man.  He  saw  the  car 

rights  of  the  parties   are   equal.    The  coming  and  hallooed  to  the  driver  and 

case  of  Cook  z\  Metropolitan   R.  Co.,  tried   to  turn  out,   but   had  to  do  so 

9S   Mass.  361,  affords  a  good  illustra-  slowlj  on  account  of  the  sick  man.  The 

tion.    The  horses  attached  to  the  car,  car  company  vras  held  guilty  of  negli- 

after  pulling  it  part  way   up  a   ferry  gence  in  causing  the  collision,  since,  if 

drop,  stopped ;  the  driver  applied  the  the  driver  had  been  looking  ahead  at 

brake  and  held  the  car  stationary.     C,  all,  it  would  have  been  avoided.     See 

who  was  driving  a  wagon,  was  about  also  Quinn  v,  Atlantic  Ave.  R.  Co.,  12 

ten  feet  behind  the  car  when  it  started,  N.  Y.  Supp.  223  (question  for  the  jury 

and  followed  after  it,  another  team  fol-  as  to  negligence  of  both  parties) ;  Berke 

ing  him.    The  defendants  usually  had  v.  Twenty-third  St.  R.  Co.  (Supreme 

an  extra  horse  to  help  td  pull  the  clir  Ct.),  4  N.  Y.  Supp.  905;  .Coughtry  v, 

up  the  drop,  but  on  this  occasion  there  Willamette  St.  R.  Co.,  21  Oregon  245; 

was  none.    The  driver  not  being  able  (team   frightened   by   motor  —  horses 

to  stop  the  car,  it  came  back  upon  the  **  danced"  on  the  track  in  front  of  ap- 

horses  of  C.  and  injured  them,  C.  be-  proaching   motor  —  recovery   not  al- 

ing  unable  to  get  out  of  the  way.     In  lowed);  Philadelphia  Traction  Co.  i'. 

an  action  against  the  railway  company  Bernheimer,  125  Pa.  St. 615;  38  Am.  & 

it  was  held  that  there  was  evidence  of  Eng.  R.  Cas.  487  (very  similar  case), 

due  care  on  the  part  of  C.  and  of  neg-  In  Rascher  v.  East  Detroit,  etc.,  R. 

ligence  on  the  part  of  defendant.   Com'  Co.  (Mich.  1892),  51  N.  W,  Rep.  463, 

fare  Fettritch  f.  Dickenson,  22  How.  the  plaintiff  was  driving  along  the  track 

Pr.  (N.  Y.)  248.  at  night  and  was  run  into  by  an  elec- 

But  see  Spaulding  v,  Jarvis,  32  Hun  trie  car.     The  first  warning  of  its  ap- 

(N.  Y.)  621,  as  to  negligence  of  both  proach  which  he  had  was  the  glimmer 

parties    barring  the    recovery  of    the  of  the  lights  inside  and  then  it  was  too 

plaintiff,  who  left  his  carriage  too  close  late  to  turn  out  in  time.     Had  there 

to  the  tracks  of  a  railway,  there  being  been  a  headlight  he  could  have  seen 

no  evidence  of  willful  injury,  but  only  the  car  approaching  at  the  distance  of 

an  error  in  judgment,  both  parties  think-  more  than  a  mile.     It  was  held  that 

ing  there  was  room  enough  for  the  car  the  plaintiff  was  not  negligent  in  being 

to  pass  without  striking  the  carriage,  on  the  track  and  that  the  other  ques- 

1.  The  driver  of  a  street  car,  who  tions  of  negligence  should  be  submitted 

sees  a  carriage  crossing  the  tracks  in  to  the  jury.     In  such  a  case  evidence  is 

front  of  him  on  a  walk,  is  not  justified  admissible  that  the  public  were  in  the 

in  going  ahead,  trusting  that  the  car-  habit  of  driving  on  the  track,  as  bear- 

riage  driver  will  get  out  of  his  way.  ing  upon  the  question  of  defendant's 

The  fact  that  the  carriage  driver  can  negligence  in  running  a  car  without 

turn  in  any  direction,  and  thus  avoid  lights.    See  generally  Lyman  x'.  Union 

the  car,  which  is  confined  to  its  tracks,  R.  Co.,  114  Mass.  83,  as  to  the  duty  of  the 

does  not  relieve  the  car  driver  of  the  driver  of  a  horse  car  when  checking 

duty  to  use  ordinary  care  to  avoid  col-  speed  upon  meeting  a  vehicle,  to  cal- 

lision.  Gallagher  v.  Coney  Island,  etc.,  culate  for  the  sliding  of  the  approach- 

R.  Co.,  4  N.  Y.  Supp.  870;  Read  v,  ing  wheel  in  the  groove  of  the  rail 

Chicago  West  Div.  R.  Co.,  8  111.  App.  upon  turning  out. 

517 ;  Lamb  v.  St.  Louis,  etc.,  R.  Co.,  33  Failure  of  Approaching  Vehicle  to  Tom 

Mo.  App.  489.    See  also  Liddy  v.  St.  to  the  Right. — Where  a  vehicle  meeting 

Louis  R.  Co.,  40  Mo.  506.   In  Ryberg  a  car  turned  to  the  left  instead  of  to  the 

V.   Portland   Cable   R.   Co.   (Oregon,  right  as  required  by  the  statute,  it  is 

1892),   29   Pac.  Rep.  614,  the  plaintiff  proper  to  refuse  to  charge  that,  as  the 

turned  on  the  track  suddenly  to  avoid  plaintiff  was  on  the  wrong  side  of  the 

an  obstacle  placed  in  the  street  by  the  street  at  the  time  of  the  accident,  the 

car  company.  presumption  arises  that  the  collision 
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of  the  vehicle  was  in  fault.  But  even  in  such  a  case  there  may  be 
ground  for  holding  the  street-car  company  guilty  of  negligence.* 
6.  Frightening  Horaes. — The  right  of  a  company  to  construct 
and  operate  its  road  along  the  streets  carries  with  it  the  right  to 
do  whatever  is  necessary  for  the  successful  operation  of  the  road  ; 
so  that  the  company  is  not  liable  for  injuries  caused  by  horses  be- 
coming frightened  at  its  cars,  unless  it  can  be  shown  that  the 
fright  was  caused  by  some  unusual  sight  or  sound  which  the  com- 
pany was  negligent  in  creating.*  But  if  the  use  of  the  particular 
motor,  the  noise  of  which  frightens  the  horse,  was  unauthorized, 
the  company  may  be  liable ;  as,  for  example,  where  street  cars 

was  due  to  her  fault,  since  a  person  has  Co.,  132  Pa.  St.  96;  43  Am.  &  Eng.  R. 
a  right  to  travel  on  any  part  of  the  Cas.  400,  the  car  had  run  off  the  track 
street,  provided  he  regards  the  rights  and  was  heing  put  back  in  the  usual 
of  others.  Spurrier  v.  Front  St.  Cable  manner  and  with  the  usual  noises ;  a 
R.  Co.  (Wash.  1892),  29  Pac.  Rep.  346.  horse  standing  on  the  street  twenty  or 
Compare  Suydam  r.  Grand  St.,  etc.,  R.  thirty  feet  from  the  car  became  fright- 
Co.,  41  Barb.  (N.  Y.)  375.  ened,  reared  up  and  fell,  and  was  killed. 
Banning  Street  Car  on  Wrong  Track. —  It  was  held  that,  in  the  absence  of  other 
Where  a  street  car  was  proceeding  evidenceof  negligence,  a  recovery  could 
rapidly  on  the  left  hand,  instead  of  the  not  be  allowed.  See  also  Macombert;. 
right  hand  track,  and  came  in  collision  Nichols,  34  Mich.  212 ;  22  Am.  Rep.  522. 
with  the  plaintifTs  team,  which  was  pre-  The  frightening  of  horses  by  an  elec- 
vented  by  a  heap  of  snow  from  avoid-  trie  street  railway  does  not  make  the 
ing  a  collision,  the  refusal  of  the  justice  railway  a  nuisance.  Lonergan  v,  Lafay- 
to  charge  the  jury  that  the  car  had  a  ette  St.  R.  Co.,  15  N.  J.  Law.  Jour.  233. 
right  to  travel  oji  the  left-hand  track,  A  team  standing  near  the  tracks  of  a 
was  held  error,  for  which  the  judgment  street  railway  became  frightened  by  the 
should  be  reversed,  as  the  mere  fact  of  passing  of  a  snow-plow  which  the  rail- 
the  car  running  on  the  left-hand  track  way  company'  was  in  the  habit  of  using 
was  not  itself  a  fault  on  the  part  of  the  to  clear  its  track,  and  in  their  flight, 
defendant  which  would  subject  it  to  one  of  the  horses  was  injured  and  the 
damages.  Altreuter  v.  Hudson  River  carriage  broken.  It  appeared  that  the 
R.  Co.,  2  E.  D.  Smith  (N.  Y.)  151.  driver  was  standing   near  the  door  of 

1.  As  to  the  presumption,  see  Suydam  his  carriage,  without  the  reins  in  his 
V,  Grand  St.,  etc.,  R.  Co.,  41  Barb.  (N.  hands,  reading  a  newspaper,  and  did  not 
Y.)  37s;  North  Side  St.  R.  Co.  v,  see  the  plow  until  it  was  passing  him. 
Want  (Tex.  1891),  15  S.  W.  Rep.  40.  It  was  held  that  the  negligence  of  the 

The   driver   of  a   cart  which   keeps  driver  contributed  to   the  injury,  and 

upon  the  track  of  a  street-car  company,  precluded  any  recovery  by  the  owner, 

and  in  front  of  one  of  its  cars,  and  will  Gray  v.  Second  Ave.  K.  Co.,  34  N.  Y. 

not  allow  the  car  to  pass  him,  but  turns  Super.  Ct.  519;  ajfd  65  N.  Y.  562. 

.off  suddenly,  and  is  upset  by  the  car,  is  Where  a  person  with  full  knowledge 

guilty  of  negligence,  and   there  is  no  of   the   danger,  drives   a  young  horse 

culpability  on  the  part  of  the  company,  alongside  an  electric  street  railway  for 

Adolph  f.  Central  Park,  etc.,  R.  Co.,  33  the  express  purpose  of  testing  him,  to 

N.  Y.  Super.  Ct.  186.  see   how    he   will   act,   and   the  horse 

But  if  the  wagon,  whether  standing  takes  fright  at  an   approaching  train 

still  or  moving,  is  so  close  to  the  track  and  runs  away  and   injures  the  driver, 

that  it  is  evident  that  the  car  cannot  pass  the  driver's  negligence  is  a  bar  to  his 

it,  and  a  collision  occurs,  the  car  companv  recovery.    Cornell  7*.  Detroit  Electric 

may  be  liable  for  the  injury  occasioned.  R.  Co.,  82  Mich.  495  ;  46  Am.  &  Eng. 

Koch  ^^  St.  Paul  City  R.  Co.,  45  Minn.  R.  Cas.  201. 

407.     See  also  generally  Geist  v,  De-  A   motor-man   on  an  electric  street 

troit  City  R.  Co,  (Mich.  1892),  51   N.  car  is  not,  as  matter  of  law,  bound  to 

W.  Rep.  II 12,  where   it  was  held  that  stop   merely  because  a  horse  that  is 

the  question  of  negligence  was  for  the  being   driven   on  the  same  street  be- 

jury.  comes   frightened   at  the   appearance 

2.  Thus,  in  Hazel  v.  People's  Pass.  R.  and  noise  of  the  car;  and  the  company 

1031 


LUbUity  tn  STREET  RAIL  WA  YS.  Ht^UgtBt  Lgiiiy. 

were  operated  by  steam  under  consent  of  the  city,  but  the  city 
had  no  authority  to  give  such  consent,  the  action  of  the  car  com- 
pany was  unlawful,  and  it  became  responsible  for  damages  result- 
ing therefrom.* 

6.  Snow  and  Ice  on  Tracki. — If  a  track  becomes  incumbered  with 
snow,  the  street-car  company  has  the  right  and  it  is  its  duty  to 
remove  it.*  But  in  the  exercise  of  this  right,  due  regard  must  be 
had  to  the  rights  of  the  public ;  and  if,  by  dumping  the  snow  from 
its  tracks  in  a  careless  or  negligent  manner,  it  renders  the  street 
unsafe  and  persons  using  it  are  injured  thereby,  the  company  may 
be  held  liable.* 

7.  Liability  of  Lessor  and  Lessee. — A  street  railway  company  has, 
in  the  absence  of  specific  legislative  consent,  no  authority  to  trans- 
will  not  be   liable  for  his  failure  to     .   The  municipality  may  provide  such 

stop  it,  unless  the  circumstances  were  rules  and  regulations  as  to  the  removal 

such  as  to  show  a  wanton  and  willful  of  snow  as  seem  to  be  demanded  by  the 

disregard  of  the  driver's  safety.  Chap-  public   interest  and  convenience;  and 

man  7'.  Zanesville  Street  R.  Co. (Ohio),  therefore  may  pass  an  ordinance   for- 

27  Ohio  L.  J.  70.  The  motor- man  may  bidding  the  removal  of  snow  and  ice 

act  upon  the  presumption  that  teams  from  any   part  of  the  road,  although 

not   upon   or  approaching  the  track,  such  prohibition  may  necessitate  a  tem- 

but  standing  on  the  side  of  the  street,  porary  disuse  of  the  tracks.     Union  R. 

are  hitched,  or,  if  not  hitched,  are  not  Co.  v,  Cambridge,   11    Allen    (Mass.) 

liable  to  become  frightened  and  run  287. 

away.  It  cannot  be  charged  as  a  matter  of 

Sounding  the  gong  of  an  electric  law  that  the  disposition  of  snow  cleared 

street  car  to   warn  persons  of  its  ap-  from  the  track  in  a  public  street  in  such 

proach,   causing   horses    which    were  a  way  as  to  raise  the  road  above  the 

hitched  in  the  street  to  become  fright-  level  of  the  track  was  unlawful.     Wal- 

ened  and  run  away,  does  not  constitute  lace  v,  Detroit  City  R.  Co.,58  Mich.  231. 
negligence  rendering  the  company  lia-        8.  Bemoval  of  '^Bnow. — In   removing 

ble  for  injuries  sustained   by  the  team,  the  snow  from  its  tracks,  the  company 

where  it  is  not  shown  that  the  driver  is  bound   to  use   such   means  as  not 

knew  the  horses  were  frightened,  and  needlessly  to  interfere  with  the  proper 

the  sounding  of  the  gong  was  not  a  use  of  the  street.     If  an  extraordinary 

violation  of   law  or  of  any  city  ordi-  storm  occurs,  the  company  must  make 

nance.     Philadelphia   Traction  Co.  v.  extraordinary  efforts.     Bowen   v.  De- 

Bernheimer,   125   Pa.  St.  615;  38  Am.  troit  Citv  R/Co.,  54  Mich.  496;  19  Am. 

&  Eng.  R.  Cas.  487;  North  Side  St.  R.  &  Eng.lR.  Cas.  131;  52  Am.  Rep.  822. 

Co.  V.  Tippins  (Tex.  1890),   14  S.  W.  See  also  Dixon  v,  Brooklyn  City,  etc., 

Rep.   1067;   Hargis   v,  St  Louis,  etc.,  R.  Co.,  100  N.  Y.  170;  26  Am.  &  Eng. 

R.  Co.,  75  Tex.  23 ;  Steiner  v,  Philadel-  R.  Cas.  203.     It  must  be  careful  not  to 

phia  Traction  Co.,  134  Pa.  St.  199;  41  interfere  with  the  natural  flow  of  water 

Am.  &  Eng.  R.  Cas.  535.     See  also  for  from  the  street,  either  hy  obstructing 

other  instances   Pioilet    ?».   Simmers,  the  gutter  or  otherwise;  but  it  is  not 

106  Pa.  St.  95;  51  Am.  Rep.  496;  Pitts-  bound  to  haul  the  snow  away,  and  is 

burgh,  etc.,  R.  Co.  v.  Taylor,  104  Pa.  only  liable  where  it  has  failed  to  exer- 

St.  306;  49  Am.  Rep.  580.  cise  ordinary  care.     Short  v,  Baltimore 

1.  Stanley  v,  Davenport,  54  Iowa  Citv  Pass.  Co.,  50  Md.  73;  33  Am. 
463 ;  37  Am.  Rep.  216.  Rep.  298. 

2.  The  character  and  extent  of  this  In  Broadway,  etc.,  R.  Co.  v.  New 
duty  may  be  affected  in  particular  cases  York,  49  Hun  (N.  Y.)  126,  it  was 
by  the  relative  obligation  of  the  com-  decided  that  the  Broadway  and  Seventh 
pany  and  of  the  municipality  in  regard  Avenue  Railroad  Company  was  not 
to  the  repairing  and  keeping  in  order  of  authorized  by  its  charter,  which  pro- 
thp  part  of  the  street  covered  by  the  vided  that  it  should  run  as  often  as 
tracks.  See  supra^  this  title,  Repair  of  the  convenience  of  passengers  should 
Streets.  require,  and  that  the  mayor  and  com- 
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fer  its  property  and  franchises  to  another  company.*     Therefore, 
if  an  injury  occurs  from  the  operation  of  the  road  by  the  lessee, 

mon  council  should  do  no  act  to  hinder  mitted  to  the  jury.  Wooley  v.  Grand 
or  obstruct  the  operation  of  the  rail-  St.,  etc.,  R.  Co.,  83  N.  Y.  122  ;  3  Am.  & 
road,  to  throw  snow  from  its  track,  for  Eng.  R.  Cas.  398. 
the  purpose  of  keeping  it  open  on  the  1.  See  Corporations,  vol.  4,  p.  237 ; 
street  along  its  lines,  to  such  an  extent  Fr anchises,  vol.8, p. 634^/ 5e^.;  Rail- 
as  to  impede  or  prevent  public  travel  roads,  vol.  19.  p.  895 ;  Braslin  t.  Som- 
thereon.  erville  Horse  R.  Co.,  145  Mass.  64;  33 
Where  the  street  is  so  narrow  as  not  Am.  &  Eng.  R.  Cas.  406 ;  Fanning  v, 
to  admit  of  two  teams  passing  each  Osborne,  102  N.  Y.  441 :  2;  Am.  &  Eng. 
other  on  either  side  of  the  car  track,  it  R.  Cas.  252 ;  Middlesex  R.  Co.  v.  Bos- 
is  negligence  for  the  company  to  throw  ton,  etc.,  R.  Co.,  115  Mass.  347. 
snow  from  its  track  with  a  snow-plow  By  statute  in  New  I'ork,  directors 
so  as  to  cause  a  ridge  of  snow  on  either  have  an  implied  authority  to  lease  the 
side  of  the  track  so  high  when  packed  road,  and  the  assent  of  stockholders  is 
down  by  travel  as  to  upset  a  sleigh,  not  essential.  Metropolitan  El.  R.  Co. 
*  necessarily  going  thereon  in  turning  out  f.  Manhattan  R.  Co.,  11  Daly  (N.  Y.) 
to  allow  a  team  to  pass.  Somerville  v.  373;  14  Abb.  N.  Cas.  (N.  Y.)  103;  15 
City  R.  Co.  (Supreme  Ct.),  17  N.  Y.  Am.  &  Eng.  R.  Cas.  i,  holding  other- 
Supp.  719;  Laughlin  v.  Street  R.  Co.,  wise  was  overruled  in  Beveridge  r.  New 
•62  Mich.  220;  26  Am.  &  Eng.  R.  Cas.  York  El.  R.  Co..  112  N.  Y.  i ;  39  Am. 


377.      See  also  Prince  v,  Twentv-third     &  Eng.  R.  Cas.  199.     In  each  case  the 

St.  R.  Co.,  I  Abb.  N.  Cas.  (N.  Y.)  71 ; 

Elliott  on  Roads  and  Streets,  p.  581 ;    exhaustivelv  discussed. 


Co.,  I  Abb.  N.  Cas.  (N.  V.)  71 ;     subject  of  leases  of  elevated  roads  was 


Troy  V.  Troy,  etc.,  R.  Co.,  3  Lans.  (N.  One  street  railway  corporation  leased 
Y.)  270;  afi^^d  49  N.  Y.  657.  its  railway  to  another,  which  cove- 
In  Mahoney  v.  l^etropolitan  R.  Co.,  nanted  to  assume  all  the  liabilities  and 
104  Mass.  73,  the  plaintiff  sought  to  re-  burdens  imposed  on  the  lessor  by  its 
cover  for  injuries  to  himself  and  horse,  charter.  On  the  refusal  of  the  lessee  to 
caused  by  the  alleged  negligence  of  the  comply  with  an  order  of  the  town  to 
defendant  in  piling  up  snow  on  each  side  alter  the  track,  the  town  revoked  part 
of  the  track.  It  appeared  that  he  was  of  the  location  and  threatened  to  revoke 
driving  a  sled  heavily  loaded  with  lum-  the  rest.  It  was  held  that  the  lessor 
ber  and  drawn  by  two  horses,  and,  see-  could  not  maintain  a  bill  in  equity 
ing  the  danger  in  crossing  the  defend-  against  the  lessee  to  compel  it  to  alter 
ant^s  tracks,  approached  them  in  a  the  track ;  the  remedy  being  to  alter  it 
cautious  manner,  using  all  the  care  pos-  and  sue  at  law.  Medford,  etc..  R.  Co. 
sible;  but  when  partly  across,  the  front  v.  Middlesex  R.  Co.,  iii  Mass.  232. 
runners  of  his  sled  being  much  lower  In  Fisher  v.  Metropolitan  El.  R.  Co., 
than  the  hind  ones,  owing  to  the  bank  34  Hun  (N.  Y.)  433,  it  is  laid  down 
of  hard  snow,  the  load  became  disen-  that  although  a  railroad  corporation 
gaged  and  fell  forward  on  the  plaintiff  cannot  without  legislative  consent  lease 
and  his  horses.  The  court  held  that  its  road  to  an  individual,  yet  it  may, 
the  fact  of  his  seeing  the  obstruction  and  under  the  authority  conferred  by  New 
knowing  its  dangerous  character,  was  T'ork  Laws  of  1839,  ch.  218,  lease  its 
not  conclusive  evidence  of  negligence  road  to  another  corporation,  and  that  a 
on  his  part,  and  that  it  was  a  question  person  injured  while  the  lessee  is  operat- 
for  the  jury  to  determine  whether  he  ing  the  road  and  is  in  full  possession  of  it 
was  justified  in  attempting  to  cross  the  cannot  proceed  against  the  lessor.  See 
tracks  and  whether  he  used  due  care  in  also  Hart  v.  New  Orleans,  etc.,  R.  Co., 
doing  so.  4  La.  Ann.  261.  In  an  action  against 
So,  where  an  injury  was  caused  by  a  the  lessee  of  a  street  railway  com- 
switch  laid  down  by  a  street  railway  pany  for  injuries  caused  by  negligence 
company  in  an  improper  manner  and  in  the  construction  of  its  tracks  it  was 
obscured  from  view,  by  reason  of  the  held  that  it  was  wholly  immaterial  that 
company  using  salt  on  its  tracks,  which  the  lease  under  which  it  was  operating 
had  caused  the  slush  to  run  down  and  the  road  was  contrary  to  the  statutes, 
cover  the  switch,  it  was  held  that  the  and  that  the  lessee  was  liable  notwith- 
general  question  of  negligence  by  the  standing.  Feital  v.  Middlesex  R.  Co., 
railway   company   was    properly   sub-  109  Mass.  398. 
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the  injured  party  may  recover  from  either  the  lessor  c  r  the  lessee, 
both  being  equally  liable.* 

Xm.  I^CTBIG  Eailwats. — Electric  street  railways  are  embraced 
within  the  rule  of  law  that  street  railways  do  not  constitute  an 
additional  burde;:  on  the  street.* 

Controversies  have  arisen  from  the  fact  that  the  electric  current 
applied  in  the  operation  of  the  electric  street  railway  has  affected 
injuriously  the  action  of  neighboring  telephone  wires.  Although 
this  difficulty  is  a  new  one,  the  tendency  on  the  part  of  the 
courts  is  not  to  recognize  this  difficulty  as  conferring  a  right  of 
action  or  a  right  to  an  injunction  in  favor  of  the  telephone.* 

1,  For  the  reasons  for  this  »ule  of  law  R.  Cas.  194,  where  Brown,  J.,  indulges- 
see  Railroads,  vol.  19,  p.  897  et  seq.^  in  an  elaborate  opinion  on  the  subject; 
where  the  subject  is  fully  discussed.  Hudson  River  Telephone  Co.  v.  Wa- 
See  also  Railroad  Co.  v,  Hambleton,  40  tervliet  Turnpike,  etc.,  Co.,  56  Hun 
Ohio  St.  496;  14  Am.  &  Eng.  R.  Cas.  (N.Y.)  67;  61  Hun  (N.  Y.)  141;  121 
126,  a  case  involving  the  raising  of  the  N.  Y.  397;  Cincinnati  Inclined  R.  Co. 
grade  of  a  street;  Abbott  i'.  Johnstown,  v.  Citv,  etc..  Tel.  Co.,  48  Ohio  St.  390; 
etc.,  Horse  R.  Co.,  80  N.  Y.  28.  The  46  Ani.  &  Eng.  R.  Cas.  5S8;  12  L.  R. 
rule  of  the  text  is  sustained  in  Rick-  A.  ^34;  East  Tennessee  Telephone  Co. 
etts  V,  Birmingham  St.  R.  Co.,  85  Ala.  v.  Chattanooga  Electric  St.  R.  Co.  (Ch. 
600;  37  Am.  &  Eng.  R.  Cas.  12;  and  it  Ct.  of  Hamilton  County,  Tenn.),  3a 
is  there  held  that  the  injured  passenger,  Am.  &  Eng.  Corp.  Cas.  562,  n.;  Ne- 
having  sued  the  original  company  (the  braska  Telephone  Co.  v.  York  Gas, 
lessor),  need  not  show  that  the  railroad  etc.,  Co.,  27  Neb.  28^;  30  Am.  &  Eng. 
was  actually  operated  by  such  company  Corp.  Cas.  547. 

at  the  time  of  the  injurj'.  The  rule  ap-  In  Railway  Co.  v.  Telephone  Assoc., 
plies  in  a  suit  against  the  lessor,  even  48  Ohio  St.  390,  the  telephone  com- 
though  the  lessee  agrees  to  assume  all  pany  sought  to  enjoin  the  railwav  com- 
liability  and  to  defend  all  suits  brought  pany  from  operating  its  cars  by' means 
against  the  original  company,  and  to  of  electricity,  whereb}'  the  franchise  of 
pay  all  judgments  entered  against  it.  the  telephone  companv'  was  greatly  im- 
Braslin  v.  Somerville  Horse  R.  Co.,  145  paired  by  reason  of  the  railway  corn- 
Mass.  64;  32  Am.  &  Eng.  R.  Ca.s.  406.  pany  using  a  grounded  circuit 'for  its 
A  party  was  injured  by  being  thrown  wires.  The  court  held  that  using  the 
from  his  wagon  by  a  collision  with  a  earth  for  a  return  circuit  did  not  become 
car  owned  by  one  company  but  drawn  the  peculiar  and  exclusve  franchise  of 
by  the  horses  of  another  company  and  the  telephone  company  by  reason  of  its 
driven  by  the  latter  company's  driver,  prior  use,  and  that  the  superior  ease- 
In  a  suit  against  the  latter  company  ment  which  the  public  had  in  the  streets 
recovery  was  allowed.  Weyant  r.  New  could  not  be  made  subservis^nt  to  the 
York,  etc.,  R.  Co.,  3  Duer  (N.  Y.)  360.  telephone  company  when  admitted  on 
See  also  Wasmer  v.  Delaware,  etc.,  R.  the  highway,  without  the  clearest  ex- 
Co.,  80  N.  Y.  212;  I  Am.  &  Eng.  R.  pression  of  legislative  intent.  In  de- 
Cas.  122  (defective  track  in  street);  livering  the  opinion  of  the  court,  Dlck- 
Gilmore  v.  Utica,  121  N.  Y.  561;  43  man,  J.,  said:  "As  a  general  rule,  an 
Am.  &  Eng.  R.  Cas.  225.  occupation  of  the  streets  otherwise  than 

2.  See  infra^  this  title,  Ordinary  for  travel  and  transportation  is  presump- 
Railroads  in   Streets  and  Highways,  tively    inferior  and  subservient  to  the 

8.  See  Telegraphs  and  'Telk-  dominant  easement  of  the  public  for 
PHONES,  where  the  law  of  the  subject  highway  purposes ;  for,  if  not  so,  the 
will  be  treated  fully.  See  also  Keasbey  primary  object  of  a  dedication  and  ap- 
on  Electric  Wires;  Thompson  on  Elec-  propriation  might  be  largely  defeated, 
tricity.  See  also  the  following  cases  And  the  fact  that  permission  is  granted 
where  this  subject  is  touched  upon  with  to  occupy  the  streets  or  highways  for  a 
more  or  less  fulness  :  Cumberland  Tele-  purpose  other  than  travel,  does  not  con- 
phone,  etc.,  Co.  t'.  United  Electric  R.  fer  a  prior  and  paramount  right  to  oc- 
Co.,  42  Fed.  Rep.  273;  43  Am.  &  Eng.  cupy  them  to  the  exclusion  of  their  use 
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The  law  relating  to  electric  street  railways  in  other  respects  is 
not  peculiar,  and  is  embraced  in  the  treatment  of  the  general 
subject.* 

XIV.  TTHDEBeBoxTHD  Stbset  Eailwats. —  See  Underground 
Railways. 

XV.  Elevated  Eailboadb — 1.  Under  General  Railroad  Law. — The 

first  elevated  railroads  in  the  State  of  New  York^  were  built  un- 

for  travel  in  a  mode  different  from  what  plaintiff  and  other  passengers;  and  that 

obtained   when    such  permission    was  the  question  was  properly  submitted  to 

given.    The  main  purpose  of  streets  or  the  jury.     Burt  v,  Douglass  County  St. 

highways  being  to  facilitate  travel  and  R.  Co.,  83  Wis.  229. 

transportation,    new     and     improved  Negligence ;  Want  of  Byidence. — In  an 

agencies  for  effecting  that  purpose  must  action  brought    by  an  em  ploy  6  of  an 

be  presumed  to  have  been  in  contempla-  electric   street  railway  company,  for  an 

tion  in  addition  to  those  in  existence  injury  caused  by  the  alleged  negligence 

when  the  ways  were  established.  To  this  of  the  company  in  not  providing  their 

improved  agency  devised  for  the  con-  motors  with  a  **  resistance  coil,"  it  was 

venience  and  advantage  of  the  commu-  held  that  the  fact  that  there  was  no  evi*. 

nity  in  general,  the  franchise  of  the  tele-  dence   produced   to  show   that   at   the 

phone  company  to  occupy  the  streets  time  of  the  injury  the  device  called  a 

for  carrying  on   its  business  must  be  "  resistance  coil "  had  been  discovered' 

secondary  and  subordinate.*'  or  invented,  and  none  that  it  had  been 

1.  Injury  Cansed  by  Electric  Shock. —  recognized  as  a  useful    improvement^. 

A  passenger  on  an  electric  street  rail-  justified  the  granting  of  a  new  trial  by 

way  line,  in  passing  from  one  car  to  an-  the  court,   because   this  question   had 

other,  came  necessarily  in  contact  with  been  submitted  to  the  jury  as  a  ground 

the  iron  handles  of  the  car,  which  had  upon  which  a  recovery  nriight  be  had. 

become  heavily  charged  with  electricity,  Lorimer  v,  St.  Paul  City  R.  Co.,  48 

by  reason  of  defective  insulation  of  the  Minn.  391. 

wires  conducting  the  electricitj'  for  the  2.  There  is  very  little  elevated  rail- 
motive  power  of  the  cars.  In  swinging  road  law  outside  of  New  Tork.  The 
around  from  the  step  of  front  car  to  recent  adoption  of  the  elevated  system 
that  of  the  "trailer,"  with  a  hand  on  in  the  city  of  Chicago  has  not  yet  been 
the  handle  of  each  car,  his  body  formed,  productive  of  much  litigation  in  the 
in  this  manner,  a  circuit  for  the  pas-  courts  of  Illinois,  In  Lieberman  v, 
sage  of  the  electrical  current,  and  he  Chicaeo,  etc..  Rapid  Transit  R.  Co., 
received  a  severe  shock  which  rendered  141  111.  140,  it  appears  that  said  com- 
him  insensible ;  and,  being  unable  to  pany  was  incorporated  in  January^ 
loosen  his  hold,  he  was  dragged  some  1880,  under  the  general  laws  of  the 
distance  and  severely  injured.  It  was  State  of  Illinois,,  and  is  operating  air 
contended  by  counsel  that  the  com-  elevated  railroad  in  the  city  of  Chi- 
pany  had  no  knowledge  of  the  peril  to  cago.  The  case  establishes  the  right 
which  its  passengers  were  thus  ex-  of  a  company  so  organized  to  build 
posed  in  passing  from  one  car  to  an-  and  operate  an  elevated  road,  and  to 
other ;  but  it  was  held,  that  as  the  com-  condemn  land  for  that  purpose, 
pany  had  the  means  of  readily  ascer-  Maryland, — Art.  23,  \  186,  Pub.  Gen. 
taining  the  escape  of  electricity  from  Laws  of  Maryland^  provides  that  no 
the  works  of  the  car,  that  the  knowledge  elevated  railroad  shall  be  constructed 
must  be  imputed  to  them,  that  if  it  es-  in  the  city  of  Baltimore  except  under  a 
caped,  the  iron  handles  of  the  platform  special  charter.  In  Koch  v.  North 
were  liable  to  become  charged  there-  Ave.  R.  Co.  (Md.  1892),  50  Am.  &  Eng. 
with  ;  and  that  the  plaintiff  was  not,  as  R.  Cas.  401,  it  was  held  that  a  cable 
a  matter  of  law,  guilty  of  contributory  line  elevated  twenty  feet  above  the 
negligence  in  stepping  from  the  plat-  surface  of  the  street  upon  a  structure 
form  of  one  car  to  the  platform  of  an-  similar  to  those  in  use  in  the  city  of 
other  when  the  cars  were  in  motion,  New  York,  and  to  be  so  elevated  for 
there  being  no  rule  prohibiting  passen-  the  distance  of  three-quarters  of  a  mile 
gers  from  doing  so,  nor  any  caution  along  the  street,  for  the  purpose  of 
against  the  practice  which  has  been  avoiding  danger  from  a  steam  railroad 
frequently    indulged    in    both   by   the  on  the  surface  of  the  street,  was  with- 
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der  special  charters  and  under  the  general  railroad  law  of  1850  and 
the  acts  amendatory  thereof.*  But  in  1875,  the  Rapid-transit  act, 
for  the  regulation  of  elevated  railroads,  was  passed  ;  *  which  was 
supplemented  by  the  Rapid-transit  act  of  1891,  having  reference 
to  elevated  railroads  in  cities  of  more  than  one  million  inhabi- 
tants* Elevated  railroads  may  not  now  be  constructed  under 
the  general  railroad  laws  of  the  State  of  New  York.  Authority 
to  build  and  operate  them  is  to  be  found  only  in  the  rapid-transit 

in  the  prohibition  of  the  act,  and  could  their  report,  after  confirmation  bj  the 

not  be  authorized  by  the  common  coun-  court,  shall  be  taken  in  lieu  of  the  con- 

cil  of  the  city  of  Baltimore.  sent  of  the  property  owners,  as  pro- 

Keniuchy, — In  Fulton  v.  Short  Route  vided  by  art.  3,  ^  iS,  const,  of  Ntrw 

R.  Transfer  Co^  85  Ky.  640,  it  was  held  York.    The  commissioners  appointed 

that  a  company  chartered  to  build  a  by  the  mayor  shall  also,  after  due  no- 

**  railroad"  merely,  had   the   right  to  tice  to  all  parties  concerned,  ascertain 

elevate  its  tracks  whenever  the  charac-  and  determine  the  aggregate  pecuniarj 

ter  of  the  country  made  it  convenient  damages  arising  from  the  diminution 

or  essential.  in  value  of  the  abutting  property,  and 

1.  In  Metropolitan  El.  R.  Co.  v,  no  corporation  shall  beg^in  the  con- 
Manhattan  R.  Co.,  14  Abb.  N.  Cas.  struction  of  such  road  before  depcsit- 
(N.  Y.)  103;  15  Am.  &  Eng.  R.  Cas.  i,  ing  with  some  trust  company  money 
Van  Brunt,  J.,  gives,  at  length,  the  or  securities  equal  in  value  to  such  ag- 
history  of  the  elevated -rail  road  system  gregate  damages.  The  company  or- 
in  the  city  of  New  York.  ganized  for  the  construction  of  sucb 

2.  The  Ncvj  Tork  act  of  June  18,  road  may  acquire  and  hold  such  real 
1875,  ch.  606,  generally  known  as  the  estate  as  is  necessary  for  the  mainte- 
Rapid-transit  act,  provides  among  nance  and  operation  of  the  road ;  and 
other  things,  substantially  the  follow-  for  the  purpose  of  acquiring  title  to  the 
ing :  Upon  the  application  of  fifty  rep-  same  may  present  to  the  supreme  court 
utable  householders  and  tax-payers  a  petition,  containing  certain  aver- 
of  any  county,  verified  upon  oath,  ments  prescribed  by  the  act,  for  the  ap- 
showing  the  need  of  a  steam  railway,  pointnient  of  five  commissioners  of  ap- 
etc,  the  supervisors  of  said  county  shall  praisal,  who,  after  due  investigation, 
appoint  five  commissioners ;  but  if  the  shall  report  to  the  court  the  value  of 
proposed  railway  is  wholly  within  a  the  property  sought  to  be  acquired,  to- 
city,  the  mayor  thereof  shall  appoint  gether  with  a  record  of  their  proceed- 
said  commissioners,  who  shall  organize  ings.  Upon  the  coming  in  of  said  re- 
themselves  into  a  board  with  appropri-  port,  the  company  may,  after  notice  to 
■ate  officers.  Said  commissioners  shall  all  parties,  move  for  its  confirmation 
determine  the  necessity  of  the  proposed  by  the  court.  After  such  confirmation 
road ;  and,  if  the  same  is  decided  to  be  and  the  payment  of  all  damages  and 
necessary,  shall  fix  the  route  over  which  costs,  the  company  may  enter  upon 
it  shall  be  built,  prepare  the  plans  for  and  take  possession  of  the  land. 

its  construction  and  appropriate  arti-  8.  The  Nevj  York  Rapid-transit  act 
cles  of  association  for  a  company  to  of  1891  makes  some  material  changes 
build  the  same,  and  shall  fix  the  time  in  the  law.  It  provides,  among  other 
for  the  completion  of  the  road.  Such  things,  that,  in  cities  of  more  than  one 
road  shall  not  be  built  without  the  con-  million  inhabitants,  the  commissioners 
sent  of  the  local  authorities  having  appointed  by  the  mayor  shall  be  or- 
control  of  the  streets  over  which  it  is  ganized  as  a  permanent  board  of  rapid- 
proposed  to  build  it  and  the  consent  of  transit  railroad  commissioners  in  and 
the  owners  of  one -half  in  value  of  the  for  the  city  for  which  they  are  ap- 
abutting  property.  If  the  consent  of  pointed ;  provides  for  their  organiza- 
such  owners  cannot  be  obtained,  the  tion,  and  prescribes  their  duties;  em- 
general  term  of  the  supreme  court  may,  powers  them,  upon  their  own  motion, 
upon  application,  appoint  three  com-  to  consider  and  determine  the  neces- 
missioners,  and  if  they,  after  a  due  sity  of  building  new  rapid-transit  rail- 
hearing  of  all  parties  concerned,  deter-  ways ;  and  provides  for  the  sale,  at 
mine  that  such  road  ought  to  be  built,  public  auction  and  for  the  benefit  of 
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acts  provided  for  that  purpose.*  The  rapid-transit  acts  are  gen- 
eral in  their  operation  and  were  enacted  for  the  purpose  of  obvi- 
ating the  constitutional  provision  against  the  enactment  of  any 
private  or  local  bill  granting  to  any  corporation,  association,  or 
individual  the  right  to  lay  down  railroad  tracks*  But  it  hac 
been  held  that  private  or  local  acts  amending  the  charters  of  such 
elevated  railroad  companies  as  existed  before  the  passage  of  the 
general  rapid-transit  acts,  restricting  or  regulating  the  powers  pre- 
viously possessed  by  such  companies,  or  waiving  a  forfeiture  of 
their  franchises,  were  not  within  the  constitutional  inhibition 
against  special  legislation.' 

2.  Under  Sapid-transit  Acts  —  a.  Constitutionality.  —  The 
general  rapid-transit  act  of  the  State  of  New  York  was  vigorously 
attacked  in  the  courts  on  the  ground  that  it  delegated  legislative 
powers  to  the  rapid-transit  commission,  and  on  the  further  ground 
that  it  was  not  a  general  law,  and,  for  that  reason,  was  unconstitu- 
tional ;  but  the  act  was  upheld  against  both  objections.^ 

b.  Rapid-TRANSIT  Com  MISSION. — The  commissioners  appointed 
by  the  county  supervisors,  or  the  mayor,  as  the  case  may  be,  must 
fix  the  route  or  routes  of  the  proposed  railway  and  decide  upon 
a  plan  for  the  construction  thereof  before  the  owners  of  the 
abutting  property  may  be  called  upon  for  their  consent ;  and  such 
consent  is  not  withheld,  within  the  meaning  of  the  act,  unless 
these  conditions  are  complied  with.*     The  act  provides  that  the 

the  city,  of  the  privilege  and  franchise  carrying  the  law  into  effect  and  apply- 
to  construct  and  operate  any  such  road,  ing  it."    On  the  second  point,  he  said: 

1.  Schaper  v.  Brooklyn,  etc..  Cable  "  It  may  be  conceded,  as  claimed  by 
R.  Co.,  124  N.  Y.  630;  People's  Rapid  the  learned  counsel  for  the  appellants, . 
Transit  Co.  v.  Dash,  125  N.  Y.  93;  46  that  the  practical  effect  and  operation 
Am.  &  Eng.  R.  Cas.  114.  of  this  law  is  and  must  be  in  every  in- 

2.  Ne-w  Tork  Const.,  art.  3,  ^  18,  stance  local,  special  and  private.  Such 
adopted  Nov.  3,  1874.  "  ^^^  practical  effect  and  operation  of 

8.  In  re  New  York  El.  R.  Co.,  70  N.  all  the  general  laws  for  the  formation 

Y.  327;  3    Abb.  N.  Cas.  (N.  Y.)  401,  of  corporations,  except  such  as  are  in 

affirming  7  Hun  (N.  Y.)  239;  In   re  their  nature  public.     Their  object  is 

(jilbert  El.  R.  Co.,  70  N.  Y.  361 ;   3  the  formation  of  private  and  local  cor- 

Abb.  N.  Cas.   (N.  Y.)  434,  affirming  porations,   and  the  command   of  the 

9  Hun  (N.  Y.)  303.  constitution  is  that  such  corporations 

4.  In  re  New  York  El.  R.  Co.,  70  N.  shall  be  formed  under  general  laws. 
*'^-  327 ;  3  Abb.  N.  Cas.  (N.  Y.)40i ;  In  Under  this  act  railway  corporations 
re  Gilbert  El.  R.  Co.,  70  N.  Y.  361 ;  3  may  be  formed,  are  authorized  to  be 
Abb.  N.  Cas.  (N.  Y.)  434.  In  the  for^ned  in  every  county,  town,  village 
former  of  these  cases.  Earl,  J.,  after  and  cijy  in  the  state,  and  fifty  house- 
enumerating  the  duties  of  the  commis-  holders  and  tax-payers  may,  anywhere, 
sioners.  said  :  **  The  act  rests  upon  the  at  any  time,  institute  proceedmgs  for 
legislative  will,  and  in  no  way  depends  the  formation  of  a  corporation  under 
for  its  validity  upon  the  action  of  the  the  act.  The  act  is  not  stripped  of  the 
commissioners.  Corporations  organ-  general  character  thus  conferred  upon 
ized  under  the  act  derive  their  fran-  it  by  the  circumstance  that  local  com- 
chises  from  the  legislature,  and  in  no  missioners  are  to  be  appointed  to  carry 
proper  sense  from  the  commissioners ;  it  into  effect." 

the  commissioners  perform  no  legisla-        5.  In  Re  New  York  Cable  R.  Co., 

tiveacts;  they   enact   no   laws;    they  109  N.  Y.  43,  the  court  said:  "The 

simply  perform  administrative  acts  in  jurisdiction  of  the  general  term  of  the 
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commissioners  appointed  by  the  mayor  shall  fix  a  time  within 
which  the  road  shall  be  completed.  And  where  the  commission- 
ers named  a  time,  to  begin  to  run  from  the  date  of  obtaining  the 
requisite  consent  of  the  property  owners  and  local  authorities,  or, 
in  case  of  a  failure  to  obtain  such  consent,  from  the  time  of 
the  confirmation  of  the  report  of  the  supreme  court  commission- 
ers, it  was  held  to  be  a  substantial  compliance  with  the  require- 
ments of  the  act.* 

The  commissioners  appointed  by  the  supervisors  of  the  county 
or  the  mayor  of  the  city,  are  also  required  to  determine  the  plan 
upon  which  the  railroad  shall  be  constructed.  Hence,  under  the 
acts,  they  must  determine  whether  the  railroad  shall  be  an  under- 
ground road,  an  elevated  road,  or  a  surface  road;^  and  the  plans 

supreme  court  to  appoint  cominis-  asking  his  consent  to  the  adopted  plan, 
sioners,  depends  for  its  exercise  upon  but  that  it  was  sufficient  if  public  no- 
a  refusal  of  the  property  owners  to  tice  were  given  of  the  adoption  of  the 
consent.  The  act  makes  special  pro-  plans  and  an  opportunity  afforded  for 
visions  for  obtaining  the  consent  of  the  property  owners  to  consult  them, 
the  owners  of  one-half  in  value  of  the  1.  In  New  York  Cable  Co.  t .  New 
property  bounded  on  the  routes  of  the  York,  104  N.  Y.  i,  the  time  fixed  bj-  the 
proposed  railway,  and  for  a  public  no-  commissionersforthe  completion  of  the 
tice  by  the  mayor's  commissioners  in-  railroad  began  to  run  at  the  date  of  ob- 
▼iting  the  submission  of  plans  for  the  taining  the  consents  required,  and  no 
construction  and  operation  of  such  time  was  limited  for  obtaining  such 
railway,  and  appointing  a  time  and  consents.  It  was  urged  that  the  com- 
place  for  a  meeting  to  decide  upon  such  missioners  had  not  complied  with  the 
plans.  The  original  plans  decided  upon  requirements  of  the  statute  in  fixing 
by  the  commissioners  were  adjudged  the  time  within  which  the  road  should 
to  be  in  violation  of  the  statute,  and  not  be  completed,  but  the  court  held  oth- 
plans  at  all  within  its  plain  intent  of  erwise,  Rapallo,  J.,  saying:  **I  have 
requirements.  Hence,  the  action  of  with  some  hesitation  come  to  the  con- 
property  owners  in  refusing  their  con-  elusion  that  the  commisioners  substan- 
sent  thereto  can  in  no  sense  form  any  tially  complied  in  this  respect  with  the 
basis  for  petitioner's  present  applica-  rapid-transit  act.  That  it  is  reasona- 
tion.  The  property  owners  and  the  ble  to  consider  that  the  intent  of  the 
local  authorities,  when  applied  to  for  act  was  that  companies  formed  under 
their  consent,  must  have  offered  to  the  act  should  be  limited  in  respect 
them  as  a  necessary  prerequisite  to  an  only  to  time  during  which  it  was  possi- 
intelligent  judgment, plans  which  leave  ble  for  them  to  prosecute  the  work, 
no  essential  or  material  portions  to  the  and  that  time  when  legal  barriers  ex- 
discretion  of  the  company's  directors,  isted  to  their  so  doing,  should  not  be 
The  present  amended  articles  embody-  counted."  On  this  point  all  the  judges 
ing  new  plans  for  construction  of  concurred.  See  also  In  re  King's 
petitioner's  railways  have  not  been  County  El.  R.  Co.,  105  N.  Y.  97. 
submitted  for  the  inspection  and  ex-  2.  New  York  Cable  Co.  v.  New 
ami  nation  of  the  property  owners,  nor  York,  104  N.  Y.  i,  32.  In  this  case, 
has  their  consent  been  sought  for  as  the  plans  and  specifications  of  the  com- 
the  act  requires.  Consequently,  the  missioners  laid  out  several  routes.  Of 
conditions  for  an  exercise  of  power  by  these,  the  principal  were  to  be  surface 
the  supreme  court  in  this  matter  do  roads,  but  several  others  were  to  be 
not  exist."  See  also  In  re  Suburban  surface  or  elevated  roads  at  the  option 
Rapid  Transit  Co.,  38  Hun  (N.Y.)  553.  of  the  company.  The  number  of  tracks 
In  Re  Board  of  Rapid  Transit  Com'rs  was  also  left  to  the  company,  as  was  al- 
(Supreme  Ct.),  18  N.  Y.  Supp.  320,  so  the  height  of  the  elevated  structure, 
it  was  held  that  it  was  not  necessary  the  location  of  the  columns,  and  the 
for  the  commissioners  to  present  to  general  plan  of  the  structure.  The 
each  property  owner  the  maps,  reports  power  to  erect  stations  and  platforms 
and  statements  adopted  by  them  before  was  not  defined   or    limited.      Many 
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must  also  disclose,  as  far  as  reasonably  practicable,  to  what  extent 
the  streets  are  to  be  encroached  upon,  and  the  abutting  property 
thereon  affected,  and  the  means  of  transportation  to  be  used.* 
But  it  is  not  necessary  that  the  plan,  should  state  with  absolute 
precision  the  extent  to  which  the  street  shall  be  encroached  upon, 
or  the  exact  locality  of  the  railroad  in  the  street.  It  is  sufficient 
if  the  plan  is  a  general  plan,  so  prepared  as  to  give  property  own- 
ers notice  of  the  general  character  of  the  encroachments  which 
are  to  be  made  on  their  property,  and  revealing  the  general  plan 
of  construction  and  the  general  mode  of  operation  of  the  proposed 
railway.* 

c.  Consent  of  Property  Owners  and  Local  Authorities. 

— Until  the  consent  of  the  local  authorities  and  of  the  property 
owners,  or  in  lieu  thereof,  the  determination  of  the  commission- 
ers  appointed  by  the  supreme  court,  is  obtained,  the  company  is 
not  entitled  to  an  injunction  against  the  construction  of  another 
road  in  the  street.*  When  the  consent  of  the  local  authorities  of 
a  city  is  duly  given,  the  right  to  use  the  designated  property  of 
the  city  vests  irrevocably  in  the  company,  and  a  subsequent  pur- 
chaser from  the  city  of  abutting  property  holds  subject  to  the  use 
of  the  street  by  the  railroad  company.*  The  consent  of  a  prop- 
erty owner  to  the  construction  of  an  elevated  railroad  in  front  of 
his  premises,  is,  if  it  be  unqualified  and  if  he  does  not  own  the 
soil  of  the  street  in  front  of  his  premises,  not  only  irrevocable 
after  it  has  been  acted  upon,  but  is  a  release  and  abandonment  of 
any  easements  he  may  have  in  the  street.  After  such  consent, 
the  abutter  is  not  entitled  to  claim  damages  consequent  upon,  or 
compensation  for,  the  erection  and  operation  of  the  railroad.^ 
The  local  authorities  of  a  city  have  no  right  to  attach  to  their 
consent  conditions  subsequent  relating  to  matters  over  which  the 
legislature  and  commissioners  have  entire  control,  and  no  attempt 
to  do  so  will  operate  to  annul  the  consent  once  given.® 

other  defects  ofa  similar  nature  existed,  Kings  County  El.  R.  Co.,  82  N.  Y.  102; 

and  it  was  held  that  the  commissioners  2  Am.  &  Eng.  R.  Cas.  431. 

had  not  complied  with  the  statute.  4.  Herzog  i'.  New  York  El.  R.  Co., 

1.  New    York    Cable   Co.   v.   New  14  N.  Y.  Supp.  296. 

York,  104  N.  Y.  i,  33.  The  sufficiency  5.  White  v.  Manhattan  R.  Co.,  139 

of  plans  of  rapid- transit  commission-  N.  Y.  19,  rev^g  18  N.  Y.  Supp.  396. 

«r8  was  also  passed  upon  in  the  matter  But,  in  this  case,  it  was  held  if  the 

of  Kings  Co.  El.  R.  Co.,  112  N.  Y.  47,  abutting  property  is  owned  by  tenants 

and  the  plans  in  question  in  that  case  in  common,  who  are  also  partners  in 

were  sustained.  business,  and  use  the  property  for  part- 

2.  In  re  Board  of  Rapid-Transit  R.  nership  purposes,  one  of  the  partners 
Com*rs  (Supreme  Ct),  18  N.  Y.  Supp.  has  no  implied  authority  to  bind  the 
320.  firm  and  his  co-tenants  by  executing 

8.  New  York  Cable  R.  Co.  t'.  Forty-  the  consent  in  the  firm  name, 

second  St.,  etc.,  R.  Co.,  13  Daly  (N.  6.  In  /?«  Kings  County  El.  R,  Co., 

Y.)  118.                                             "  105  N.  Y.  97,  it  appeared  that  the  com- 

The  report  of    the  supreme  court  mon  council  of  Brooklyn,  in  giving  its 

commissioners  does  not  operate  as  the  consent  to  the  building  of  a  road  im- 

consent  of  the  property  owners  until  posed,  among  others,  conditions  that 

it  is  confirmed  by  the  court.    In  re  the  city  assessors  might  arbitrate  all 
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d.  Supreme  Court  Commissioners. — After  the  adoption  of 

the  plans  by  the  rapid-transit  commissioners  and  a  failure  to  obtain 
the  consent  of  the  requisite  number  of  property  holders,  the  may- 
or's commissioners  may  make  application  to  the  general  term  of 
the  supreme  court  for  the  appointment  of  three  commissioners  to 
determine  the  necessity  for  the  road,*  and  under  the  act  of  1875, 
notice  of  the  application  need  not  be  given  to  the  property  owner  • 
It  is  the  duty  of  these  commissioners  to  determine  whether  or  not 
the  road  planned  by  the  mayor's  commissioners  ought  to  be  built, 
and  if  they  decide  in  the  affirmative,  their  determination,  when 
confirmed  by  the  court,  shall  be  taken  in  lieu  of  the  consent  of 
the  property  owners  ;  •  they  shall  give  public  notice  of  the  time 
and  place  of  their  first  meeting ;  ^  they  shall  give  a  full  and  fair 
hearing  to  all  parties  concerned,  but  the  manner  of  conducting 
said  hearing  is  largely  discretionary.*     These  commissioners  have 

damages  caused  to  property  owners  bj  made  by  the  company.    See  Laws  1891, 

the  construction  of  the  road,and  that  the  ch.  4,  §  5.  which  provides  that  the  board 

time  within  which  different  portions  of  of    rapid-transit    commissioners   maj 

the  road  should  be  constructed  should  make  the  application  in  its  own  name; 

be  different  from  that  prescribed  by  and  in  view  of  the  fact  that  section  7  of 

the  commissioners.    It  was  held  that  that  act  provides  for  a  sale  of  the  fran- 

these    conditions   were   unreasonable  chise  afterobtaining  the  necessary  con- 

and  unlawful.  The  court  said  :  "  They  sents,  it  would  seem  that  no  company 

relate  to  matters  over  which  the  legis-  can  acquire  any  interest  in  the  enter- 

lature  and  commissioners  have  entire  prise  in  cities  where  the  act  is  in  force 

control.    The  statute  determines  how  until  after  the  confirmation  of  the  re- 

the  damages  of  the  landowner  shall  port  by  the  general  term, 

be  ascertained,  and  confers  upon  the  2.  In  re  New  York   El.  R.  Co^  7 

commissioners  sole  power  and  juris-  Hun  (N.  Y.)  241;  aMrmed  70  N.  Y. 

diction  to  determine  when  the  various  327.     But  Laws  of  1891,  ch.  4,  §  5  (ap- 

portions  of  the  road  shall  be  completed,  plicable  to  cities  of    more  than  one 

Their  action  is  as  the  action  of  the  leg-  million  inhabitants),  provide  for  two 

islature  and  can  neither  be  superseded  weeks'  notice  of  such  application  by 

nor  in  any  way  affected  by  that  of  any  publication  in  the  daily  newspapers  of 

other  body.     .     .     .    Again,  it  may  be  the  city. 

observed  of  these  conditions  imposed  3.  Art.  3,  §  18,  Const,  of  New  Tork; 

by  the  local  authorities  or  accompany-  Laws  1875,  ch.  606,  4  4*  as  amended  by 

ing  their  consent,  as  was  said  of  the  Laws  1881,  ch.  485,  \  i;  Laws  i89i,ch. 

other  and  much  more  obvious  terms,  4,  ^  5. 

that  they  are  in  no  sense  conditions  4.  In  Re  New  York   El.  R.  Co.,  7 

precedent  to  be  performed  before  the  Hun  (N.  Y.)  242 ;  affirmed  70  N.  Y. 

consent  takes  effect  and  so  become  a  327,  it  was  held  that  a  notice  by  publi- 

component  part  of  the  scheme,  but  are  cation  in  seven  daily  newspapers  given 

conditions  subsequent;    the  non-per-  eleven   days   before  the  meeting  and 

formance  of  which  in  the  future  shall,  posted  in  one  hundred  and  fourteen 

in  the  language  of  the  resolution,  *  ren-  conspicuous  places  along  the  line  of 

der  the  consent  void.*    The  power  to  the  proposed  road,  was  sufficient.  S|cc" 

recall  a  consent  is  not  given  by  the  act  tion   5,  ch.  4,  Laws  of  1891,  provides 

of  1S75.     Neither  can  it,  by  the  opera-  that  the  commissioners  shall,  within 

tion  of  any  cause  set  on  foot  by  the  lo-  ten  days  after  their  appointment,  cause 

cal  authorities,  when  once  given,  be  public  notice  to  be  given  in  a  manner 

annulled.**  directed  by  the  general  term  of  the  su- 

1.  In  Re  Kings  County  £1.  R.  Co.,  preme  court  of  the  time  of  their  first 

18  Hun  (N.  Y.)  378,  r^T^^r.v^^/ on  other  meeting,  and  that  they  may  adjourn 

grounds,  78  N.  Y .  383,  it  was  held  that  from  time  to  time  until  all  their  busi- 

under  the  Rapid-transit  act  of   1875,  ness  is  transacted, 

the  application  might  also  have  been  6.  In  re  New  York  El.  R.  Co.,  / 
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« 

no  power  to  review  the  proceedings  of  the  mayor's  commissioners, 
but  of  several  routes  proposed  by  the  latter  they  may  select  some 
and  reject  others ;  ^  and  if,  with  the  consent  of  the  company,  they 
confine  the  construction  of  the  road  to  one  of  several  methods 
proposed  by  the  mayor's  commissioners,  the  property  owners  have 
no  right  to  object.*  After  a  due  hearing  they  shall  report  their 
determination,  together  with  the  record  of  the  proceedings  and 
evidence,  to  the  general  term  of  the  supreme  court  for  confirma^ 
tion.  The  court  will  examine  the  whole  proceeding  and  pass* 
upon  the  sufficiency  of  the  facts  to  warrant  the  determination.  It 
is  within  the  discretion  of  the  court  to  confirm  or  set  aside  the 
report,  and  the  court  of  appeals  will  not  review  the  decision.' 
This  is  a  distinct  judicial  proceeding  which  is  not  subject  to  col- 
lateral attack  in  any  subsequent  proceeding.* 

r.  Right  to  Acquire  Real  Estate.  —  Elevated  railroad 
companies  have  the  right  to  acquire  such  real  estate  as  is  neces- 
sary for  the  maintenance  and  operation  of  their  roads,  and,  when 
unable  to  agree  with  the  owners  as  to  the  value  of  such  land,  may 
obtain  it  by  condemnation  proceedings,  as  provided  by  statute.* 

Hun   (N.  Y.)  242;  affirmed  70  N.  Y.  order    was    not    appealable,   but  the 

237;  3  Abb.  N.  Cas.  (N.  Y.)  401.     In  court  took  occasion  to  say  (page  102) : 

this  case  it  was  held  that  it  was  not  *' We  are  convinced  that  in  view  of  the 

necessary  that  the  witnesses  appear  be-  evil  to  be  guarded  against,  and  for  the 

fore  the  commissioners  for  cross-ex-  effectual  protection  of  private  rights 

amination,  but  that  the  proofs  might  so   threatened  as  to   need    a   specific 

be  furnished  by  affidavit.  constitutional  provision  for  their  safe- 

1.  In  re  New  York  El.  R.  Co.,  70  N.  guard,  it  was  meant  that  the  general 
Y.  327;  3  Abb.  N.  Cas.  (N.  Y.)  401 ;  term,  in  harmony  with  the  analogies 
fl^>;///w^  7  Hun  (N.  Y.)  239.  we  have   produced,   should  have  the 

2.  In  re  New  York  El.  R.  Co.,  70  N.  power  and  duty  to  review  the  whole 
Y.  327 ;  3  Abb.  N.  Cas.  (N.  Y.)  401 ;  case  and  to  pass  upon  the  sufficiency  of 
affirming  7  Hun  (N.  Y.)  239.  the  facts  and  circumstances  to  warrant 

8.  In  Re  Kings  County  El.  R.  Co.,  the  determination  of  the  commission- 

18  Hun  (N.Y.)  378,  it  was  held  that  the  ers  that  there  ought  to  be  a  street  rai>- 

determination  of  the  two  sets  of  com-  road  in  any  municipality  when  tjiere 

missioners  was    conclusive   upon  the  was  not  in  favor  of  it  one-half  of  the 

court  as  to  the  necessity  of  constructing  property  owners  to  be  affected."     See 

the  road  upon  the  route  selected,  and  also  In    re  Atlantic  Ave.  El.  R.  Co.^ 

that  the  court  was  confined  to  an  in-  58  Hun  (N.  Y.  )  609. 

quiry  as  to  whether  the  proceedings  4.  In  re   Union  £1.   R.  Co.,  112  N. 

were  regular  and  fair  and  whether  the  Y.  6x. 

determination  was  reasonable  and  just.  6.  New  York  Laws  1875,  c^-  ^^>  k 

The    case    was     reversed    on     other  17,  provides  for   the  appointment  of 

grounds  in   78   N.   Y.  383,  and  came  five  commissioners  of  appraisal  upon 

again  before  the  general  term  of  the  the  petition  of  the  company  to  the  su- 

supreme  court,  20   Hun  (N.  Y.)  217,  preme  court.  Said  commissioners  shall 

where  it  was  held  that  it  was  the  duty  proceed  to  determine  the  value  of  the 

of  the  court  to  pass  upon  the  whole  land  sought  to  be  condemned  in  the 

case  upon  its  merits  and  to  confirm  manner  provided  in  section  20  of  said 

the  report,  if  the  scheme  could  be  ac-  act.    Section  21  provides  for  the  con- 

complished   with  equity  and  fairness,  firmation  of  the  report  of  the  commis- 

and  to  refuse  to  confirm  it  if  this  could  sioners  by  the  court,  and   section  22 

not  be  done.    The  report  was  not  con-  provides  for  an  appeal  from  the  order 

firmed  and  the  company  appealed  from  confirming  or  refusing  to  confirm  said 

the  order.    The  appeal  was  dismissed,  report 

■  82  N.  Y.  95,  on  the  ground  that  the  Law8'i89i,  ch.  4,    §  23,    provide; 

23  C.  of  L.— 66  1041 


nmted  Bailmdi.  STREE T  RAIL  WA  YS.        Bmowj  of  Damagei. 

/.  Location  and  Construction.— If  the  location  of  the  main 

line  be  invalid  for  want  of  compliance  with  the  law,  the  location 
of  branch  lines  will  also  be  invalid.*  And  a  company  which  is 
authorized  to  construct  a  main  line  and  branches  may  not  aban- 
don the  main  line  and  construct  the  branches.*  If  a  company  is 
given  a  choice  of  routes,  an  election  of  a  certain  route  is  binding 
and  puts  an  end  to  its  power  to  change  the  route.* 

An  elevated  railway  company  has  no  right  to  project  its  stations 
or  stairways  into  any  streets  except  those  over  which  it  is  author- 
ized to  lay  its  tracks,  and  an  injunction  may  be  had  to  restrain 
the  company  from  extending  its  structures  beyond  the  prescribed 
lines  even  in  the  slightest  degree.*  And  if  the  structure  is  not 
built  in  the  manner  and  of  the  material  provided  by  law,  it  may 
be  abated  as  a  public  nuisance.*.  But  a  court  of  equity  will  not, 
as  a  rule,  interfere  in  details  of  the  location  and  construction  un- 
less a  plain  case  of  irreparable  injury  can  be  established.® 

3.  Reooveryof  Damages  by  Owners  of  Abutting  Property — a.  Right 
TO  Recover. — The  principal  question  to  which  the  construction 
and  operation  of  elevated  railroads  has  given  rise  refers  to  the 
right  of  owners  of  property  abutting  on  the  streets  occupied  by 
such  railroads  to  recover  damages  for  injuries  to  their  property 
resulting  from  the  maintenance  and  operation  of  the  road.  When 
the  question  first  came  up  in  the  trial  court  it  was  held,  in  sup- 

**  Every  such  corporation  shall  have  the  In  Adier  v.  Metropolitan  El.  R.  Co., 
right  to  acquire  and  hold  such  real  es-  28  Abb.  N.  Cas.  (N.  Y.)  198,  the  coiirt 
tate  or  easement  or  other  interest  awarded  an  injunction  requiring  the 
therein  or  rights  appertaining  thereto  defendant  company  to  remove  a  sta- 
as  may  be  necessary  to  enable  it  to  con-  tion  projecting  two  feet  into  a  side 
struct,  maintain  and  operate  the  said  street,  saying  that  the  doctrine  </^m/»/- 
railway  or  railways, and  such  as  may  be  mus  non  curat  lex  did  not  apply  to  acts 
necessary  for  stations,  depots,  engine  of  wrongful  trespassers, 
house,  car  houses,  machine  shops,  and  But  a  private  citizen  may  not  main- 
other  appurtenances  specified  in  the  tain  an  action  to  abate  such  a  nuisance 
articles  of  association.  And  in  case  unless  he  is  specially  injured  thereby, 
any  such  corporation  cannot  agree  Adler  v.  Metropolitan  El.  R.  Co.,  138 
"with  the  owner  or  owners  of  such  prop-  N.  Y.  173. 

erty,  it  shall  have  the  right  to  acquire  5.  Forth  v,  Manhattan  R.  Co.,  134 

title  to  the  same  in  pursuance  of  the  N.  Y.  615,  affirming  58  N.  Y.  Super, 

terms  of  and  in  the  manner  prescribed  Ct.  366. 

in  title  i  of  chapter  23  of  the  Code  of  6.  In  Schmitz  v.  Union   El.  R.  Co., 

Civil  Procedure  known  as  the  condem-  50  Hun  (N.  Y.)  407,  it  appeared  that 

nation  law."     See  also,  infra,  this  title,  the  elevated   road   if    constructed  as 

Mminent  Domain  Proceedings.  proposed  would,  in  passing  from  one 

1.  In  re  MetrofK>litan  Transit  Co.,  street  to  another,  make  a  considerable 
III  N.  Y.  588;  affirming  48  Hun  (N.  curve  at  one  comer,  crossing  the  side- 
Y.)  620.  walk  in  front  of   plaintifTs  property, 

2.  Goelet  V,  Metropolitan  Transit  and  within  a  few  feet  of  his  store 
Co.,  48  Hun  (N.  Y.)  520.  building,  and  cutting    off   part  of  a 

8.  Negus  V.  Brooklyn,   10  Abb.  N.  house  on  the  other  corner.     By  cut- 

Cas.  (N.  Y.)  180.  ting  deeper  into  this  house,  the  side- 

4.  Adler  v.  Metropolitan  El.  R.  Co.,  walk  could  be  saved.    It  was  held  that 

^  Abb.  N.  Cas.  (N.  Y.)  198;  Mattlage  equity  would  not  interfere,  the  radius 

•».  New  York  El.  R.  Co.,  14  Daly  (N.  of  the  curve  being  the  same  in  either 

Y.)  1 ;  In  re  Metropolitan   El.  R.  Co.  case ;  also  that  the  fact  that  the  house 

< Supreme  Ct.).  12  N.  Y.  Supp.  506.  was  owned  by  the  company  construct- 
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posed  conformity  with  the  previous  decisions  in  the  state,  that 
the  landowner  had  no  right  of  recovery.  The  court  of  appeals, 
however,  took  a  dififerent  view,  and  has  constantly  held  in  all  the 
cases  which  have  arisen  that  abutting  property  owners,  even 
though  they  do  not  own  the  fee  in  the  street,  have  a  right  to  re- 
cover from  a  railroad  company  damages  for  the  infringement  of 
their  easements  in  the  street  of  light,  air,  and  access.  The  cases 
are  reviewed  at  length  in  the  note.* 

ing  the  road  was  immaterial.  See  also  the  construction  of  a  horse  railroad 
Adler  v.  Metropolitan  £1.  R.  Co.,  138  along  a  street  would  afford  no  ground 
N,  Y.  173.  for  the  recovery  of  damages.  The 
1.  The  Story  Case. — The  first  case  court  of  appeals,  however,  held  that 
arising  in  the  court  of  appeals  was  the  plaintiff  had  a  right  to  recover, 
that  of  Story  v.  New  York  El.  R.  Co.,  The  dedication  of  the  street  by  the 
•90  N.  Y.  122;  7  Am.  &  Eng.  R.  Cas.  municipalty— the  covenant  in  the  deed 
596 ;  43  Am.  Rep.  146 ;  11  Abb.  N.  Cas.  referring  to  the  construction  of  a  street 
(N.  Y.)  236,  reversing  3  Abb.  N.  and  its  maintenance — secured  to  the 
Cas.  (N.  Y.)  478.  The  plaintiff.  Story,  plaintiff  the  right  and  privilege  to 
held  a  lot  on  Front  street  ultimately,  have  it  forever  kept  open  as  such.  The 
by  virtue  of  a  grant  from  the  city,  value  of  the  lot  was  enhanced  by  such 
The  deed  contained  a  covenant  that  dedication,  and  it  must  be  presumed 
the  streets  should  "forever  thereafter  that  the  grantee  paid  and  the  grantor 
continue  and  be  for  the  free  and  com-  received  an  enlarged  price  by  reason 
mon  passage  of,  and  as  perfect  streets  of  this  added  value.  It  was  not  neces- 
and  ways  for,  the  inhabitants  of  the  sary  that  there  should  be  any  special 
city  and  all  others  passing  and  return-  or  express  grant ;  the  dedication,  the 
ing  through  or  by  the  same  in  like  sale  made  with  reference  to  it,  and  the 
manner  as  the  other  streets  of  the  city  consideration  paid,  were  in  themselves 
now  are  or  lawfully  ought  to  be."  The  sufficient.  The  owner  of  the  lot,  then, 
trial  court  found,  as  a  matter  of  fact,  acquired  an  easement  in  the  street,  al- 
that  the  structure  would  to  some  ex-  though  the  fee  remained  in  the  city, 
tent  obscure  the  light  of  the  abutting  The  extent  of  this  easement  was  to 
premises;  that  the  passing  trains  would  have  the  street  kept  open  so  that  from 
also  do  this,  and  give  to  the  light  a  it  an  access  might  be  had  to  the  lot, 
nickering  character  objectionable  for  and  light  and  air  furnished  across  the 
business  purposes,  and  to  some  extent  open  way.  So  that  it  having  been  estab- 
impair  the  general  usefulness  of  the  lished  as  a  fact  that  the  elevated  struc- 
plaintifTs  premises;  that  "the  line  of  ture  would  interfere  with  this  arrange- 
<:olumns  abridges  the  sidewalks  and  in-  ment,  the  plaintiff  had  a  right  to  recover 
terferes  with  the  street  as  a  thorough-  damages  to  the  extent  of  the  injury 
fare  where  such  columns  are  located ;  suffered  by  him.  The  court  by  Dan- 
that  the  fronts  of  the  abutting  build-  forth,  J.,  delivered  an  elaborate  opinion, 
ings  will  be  exposed  to  observation  reviewing  exhaustively  the  authorities 
from  passengers  in  the  passing  trains,  on  the  subject.  Tracy,  }.,  delivered  a 
and  the  privacy  of  those  in  the  second  concurring  opinion,  in  the  course  of 
-or  upper  stories  invaded.*'  It  also  which  he  said,  after  stating  the  facts 
found  that  these  things  would  be  of  a  as  to  the  character  of  the  elevated 
constant  and  continuous  character,  structure;  "  Can  the  street  be  lawfully 
tending  to  occasion  incidental  dam-  appropriated  to  such  a  structure,  with- 
ages  to  the  plaintifTs  premises  and  to  out  making  compensation  to  the  plain- 
depreciate  its  value.  The  railroad  com-  tiff  for  his  easement  therein?  This  is 
pany  made  defense  upon  the  ground  a  question  of  power.  If  the  legislature 
that  its  acts  were  authorized  by  the  has  power  to  authorize  such  a  structure 
legislature,  and  therefore  that  what-  without  compensation,  its  exercise  can- 
ever  injuries  were  occasioned  to  prop-  not  be  regulated  by  the  courts.  If  one 
^Ttyvfcvt  damnum  absque  injuria.  The  road  may  be  authorized  to  be  con- 
cases  of  People  V.  Kerr,  27  N.  Y.  188,  structed  upon  two  series  of  iron  col- 
and  Kellinger  v.  Forty-second  St.,  etc.,  umns  placed  in  the  street,  another  may 
R.  Co.,  50  N.  Y.  206  and  others  were  be  authorized  to  be  supported  upon 
relied  upon.    These  cases   held    that  brick  columns,  or  upon  brick  arches 
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spanning  the  street.     If  a  superstruc-  necessary  consequence  was  that   thejr 
ture  may  be  authorized  which   spans  couldnot  be  appropriated  toother  than 
the   entire  carriageway  at  fifteen  feet  street  uses  to  the  injury  of  abutting 
above  the  bed  of  the  street  one  may  be  owners    except  when  due  compensa- 
authorized    which    spans    the    entire  tion  was  made.    The  court  reviewed 
street  from  building  to  buildings  thus  the  decision   in   the   Story  case,   and 
excluding  light  and  air  from  the  street  held  that  although  it  was  pronounced 
and  from  the  property  abutting  thereon,  by  a  divided  court,  it  must  be  consid- 
Thus   an   open   street  would   be  con-  ered  as  decisive   upon  all    points  in- 
verted into  a  covered  way,  and  so  filled  volved  therein,   not  only  upon   those 
with  columns  or  other  permanent  struc-  which  it  expressly   decided,  but   also 
tures  as  to  be  practically  impassable  for  upon  such  as  logically  come  within  the 
vehicles.      The    city    undertook    and  principles  there  determined.  The  court 
agreed   with    the   plaintiff's    grantors  then  went  on  to  detail  the  questions 
that  Front  street,  when  constructed  by  determined  by  that  case.     It  was  held 
them,  should  forever  thereafter   con-  that  it  was  not  essential  to  the  acquisi- 
tinue  and  be  kept  as  a  public  street  in  tion  of  an  abutter's  right  in  the  street, 
like   manner  as  other  streets  of  the  that  the  land  in  the  street  should  have 
same  city  now  are  or  lawfully  ought  to  been  originally  taken  from  him,  as  in 
be.     This   fixes  with  definiteness  and  any  event  he  is  a  party  to  proceedings 
precision  the  character  of  the  street  to  appropriate  the  land  for  the  same, 
which  the  parties  to  the  contract  in-  and  liable  to  be  assessed  for  its  bene- 
tended  to  secure.''  The  decision  was  not  fits,    and  therefore  entitled  to    enjoy 
unanimous,  Earl,  Miller,   and    Finch,  them.     See  Stevens  v.  New  York  El. 
JJ.,  dissenting,  the   first  in   a   lengthy  R.  Co.,  57  N.  Y.  Super.  Ct.  416. 
opinion.     But  the  case  must  stand  as  Kane  V.  BleTated  B.  Co. — In  another 
authority,  it  having  been  cited  and  ap-  case,  Kane  v.   New  York  El.  R.  Co., 
proved  and  its  decision  adhered  to  in  125  N.  Y.  186;  46  Am.  &  Eng.  R.  Cas, 
many  subsequent  cases.    The  majority  137;  and  in  Abendroth  p.  Manhattan 
of  the  court  expressed  the  opinion  that  R.  Co.,  122  N.  Y.  i ;  46  Am.  &  Eng. 
the   grants  from   the  city  to   Story's  R.  Cas.  126,  still  another  phase  of  the 
grantors  conveyed  the  fee  to  the  middle  general  question  was  presented.  Pearl 
of  the  street,  the  city  merely  reserving  street,  on  which  the  plaintifFs  lot  was 
an  easement — i.  e.,  the  right  of  the  pub-  situated,  was  opened  prior  to  1664,  and 
lie  to  use  the  land  as  a  street.    But  the  passed    under    the  control   of   Great 
decision  did  not  rest  upon  this  point,  Britain  upon  the  capitulation  in  1664. 
as  the  court  took  the  view  that  Story  There  was  no  evidence  of  the  circum- 
had  a  right  to  recover  damages,  even  stances  attending  the  opening  of  this 
though  the  fee  of  the  street  was  in  the  street,  or  whether  the  land  in  the  street 
city.     See  also  Mattlage  v.  New  York  at  the  time  it  was  laid  out  was  public 
El.  R.  Co.,  II  N.  Y.  Supp.  482 ;  Taylor  or  private  property.  The  railroad  com- 
V.  Metropolitan   El.  R.  Co.,  50  N.  Y.  pany  contended  that  under  this  state 
Super.  Ct.  311.  of  facts,  the  civil  law,  which  was  the 
The  Lahr  Case. — The  next  important  law  of  Holland,  should  govern;  that 
case  which  arose  was  that  of  Lahr  v,  under    such    law,   the  sovereign   was 
Metropolitan   El.  R.  Co.,  104  N.   Y.  vested  with  the  absolute  title  to  the 
369.    The  only  difference  between  this  soil  of  all  streets  and  highways,  and' 
and  the  Story  case  was  that  the  street  that  no  private  rights  or  easements  ex- 
upon  which    Lahr*s  lot  abutted  was  isted  therein  ;  so  that  an  owner  of  land 
opened  under  the  statute  of  1813,  which  adjacent  to  a  street  acqyiired  no  rights 
permitted   the  taking   by  the   city  of  by  reason  of  his  adjacency,  or  from 
lands  for  streets,  and  the  assessing  of  the  fact  that  he  had  built  upon  the 
the   cost  of  improvements  upon   the  street,  in  reliance  upon  its  continued 
property  benefited ;  there  were  no  ex-  existence  as  a  street ;  but  that  it  was 
press  covenants  such  as  existed  in  the  competent  for  the  sovereign  to  close 
Story  case.    The  court  held,  .however,  the  street,  or  to  convert  it  at  any  time 
that  the  statute   (of    1813).   taken   in  to  any  different  public   use,   without 
connection    with    the  trust   declared  making  compensation.    The  court  held 
therein,  was  equivalent  to  a  contract  that,  assuming  the  powers  of  the  sov- 
or  covenant  by  the  city  with  the  adja-  ereign   under  the  civil   law   to  be  as 
cent  lot  owners  that  the  streets  opened  broad  as  the  railroad  contended,  and 
under  the  statute  should  forever  remain  that  the  English  crown  succeeded  to 
open  and  public  streets,  and  that  the  the  same  powers  as  to  the  streets  of 
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New  York  city  open  prior  to  1664,  as  or  appropriation  thereof  to,  or  for  any 

existed  in  the  sovereignty  under  the  private  use  thereafter  prohibited,  does 

civil  law,  it  still  remained  to  be  con-  not  create  a  contract  under  which  an 

sidered    whether    these    powers   had  adjoining  owner  may  maintain  an  ac- 

since  been  modified  by  grant,  covenant,  tion   to   prevent  the  appropriation  of 

legislation,  or  otherwise,  so  as  to  vest  any  part  of  the  Battery  for  elevated 

in  abutting  owners  an  easement  in  the  railway    purposes.      Spader    v.    New 

street.    The  court  then  proceeded  to  York  El.  R.  Co.,  3  Abb.  N.  Cas.  (N. 

examine  the  Dongan  charter,  granted  Y.)    467.      Compare    Patten   r.  New 

hy  the  colonial    government    to  the  York  El.  R.  Co.,  3  Abb.  N.  Cas.  (N. 

mayor  and  commonalty  of  New  York  Y.)  306. 

city  in  1686,  which  vested  in  the  city  In  American,  etc.,  Methodist  Soc.  v. 
of  New  York  title  to  all  its  streets,  Brooklyn  El.  R.  Co.,  46  Hun  (N.  Y.) 
and  contained  an  express  legislative  530,  the  railroad  company  made  de- 
declaration  of  a  trust  in  respect  to  all  fense  that  as  the  avenue  had  been 
such  streets,  upon  the  faith  of  which  opened  under  chapter  132  of  the  act  of 
owners  of  abutting  property  are  pre-  1835,  which  provides  that  the  streets 
sumed  to  have  acted.  The  legislature  opened  thereunder  shall  be  converted 
therefore  could  not  abrogate  this  trust  to  the  use  of  the  public  in  a  manner 
without  making  compensation  for  the  now  designated  and  settled  by  law,  and 
injuries  sustained  by  abutting  owners.  "  in  such  other  manner  as  the  legisla- 
Mortimer  v.  New  York  El.  R.  Co.,  57  ture  may  hereafter  deem  proper  to 
N.  Y.  Super.  Ct.  244.  enact,"  it  must  be  assumed  that  the 

The  Kane  case  also  held  that  the  abutting  owners   received   under  the 

right  of  the  abutting  owner  to  com-  proceeding  instituted  for  the  opening 

pensation  is  not  affected  by  the  fact  of  the  street  full  compensation  for  any 

that  the  title  to  the  street  is  nominally  use  which  the  legislature  might  deem 

in   individual  owners  of    lots  on  the  proper  to  enact.     But  the  court  held 

opposite  side  of  the  street,  where  it  that  this  claim  could  not  be  sustained, 

appears  that  he  has  acquired  a  pre-  as  the  words  of  the  statute  did  not  ex- 

scriptive  right  against  such  individual  tinguish  all  private  right  in  the  street; 

owners,  and  it  does  not  appear  that  the  that  if  such  general  words  operated  at 

railroad  company  claims  under  them,  all  to  extend  the  scope  of  the  uses  to 

The  cases  of  Story  v.  New  York  El.  which  the  land  thereby  taken  could  be 

Co.,  90  N.  Y.  122;  7  Am.  &  Eng.  R.  subjected,  their  only  effect  would  be  to 

Cas.  596;  43  Am.  Rep.  146;  and  Lahr  authorize  such  other  uses  of  the  street 

V,  Metropolitan  El.  R.  Co.,  104  N.  Y.  as  might  be  of  the  same  general  na- 

26S,  were  both  examined  and  approved,  ture  as  the  uses  "  then  settled  and  des- 

Otlier  Gases. —  The  principles  laid  ignated  by  law,"  of  which  the  operation 
dow^n  in  these  four  leading  cases  have  of  an  elevated  road  was  not  one. 
been  adopted  and  followed  in  all  other  Where  there  is  no  evidence  to  show 
cases  arising  on  the  same  questions,  how  the  street  in  which  plaintiff's 
See  Drucker  v.  Manhattan  R.  Co.,  106  premises,  injured  by  the  operation  of 
N.  Y.  157 ;  30  Am.  &  Eng.  R.  Cas.  418;  an  elevated  railway,  was  opened,  it 
McGean  v,  Manhattan  R.  Co.,  117  N.  will  be  presumed  that  adjoining  pro- 
Y.  219;  Newman  v.  Metropolitan  El.  prietors  own  the  fee  of  the  street 
R.  Co.,  118  N.  Y.  618;  43  Am.  &  Eng.  Stewart  v.  Metropolitan  El.  R.  Co.,  56 
R.  Cas.  412 ;  Tallman  v.  Metropolitan  N.  Y.  Super.  Ct.  377.  See  also  Wager 
El.  R.  Co.,  121  N.  Y,  119;  43  Am.  &  v,  Trojr  Union  R.  Co.,  25  N.  Y.  529. 
Eng.  R.  Cas.  409;  Williams  v.  Brook-  And  in  an  injunction  proceeding 
lyn  EI.  R.  Co.,  126  N.  Y.  96;  46  Am.  against  the  railroad  company,  the  bur- 
&  Eng.  R.  Cas.  149;  Caro  v,  Metro-  den  of  overthrowing  the  presumption 
politan  El.  R.  Co.,  46  N.  Y.  Super.  Ct.  is  onthe  defendant.  Hochhaltert/.Man- 
138;  In  re  Brooklyn  Rapid  Transit  hattan  R.  Co.,  31  N.  Y.  St.  Rep.  1x2. 
Co.,  62  How.  Pr.  (N.  Y.)  404;  Sixth  An  abutting  property  owner  who, 
Ave.  R.  Co.  V.  Gilbert  El.  R.  Co.,  43  for  a  valuable  consideration,  consented 
N.  Y.  Super.  Ct.  292.  See  also  the  to  the  erection  of  an  elevated  railway 
cases  cited  throughout  this  section,  and  in  front  of  his  premises,  will  be  en- 
Fulton  V.  Short  Route  R.  Transfer  joined  from  making  excavations  in  the 
Co.,  85  Ky.  640.  street  impairing  the  supports  of  the 

The  act  of  the  legislature  of  March  structure.     Kings  County  El.  R.  Co. 

16,   1790,  by   which  the  Battery  was  v.  Cocks   (Supreme   Ct),    22    N.  Y. 

dedicated  to  public  uses,  and  the  sale  Supp.  1017. 
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6.  Form  of  Action— Permanent  or  Temporary  Damages. 

— In  regulating  the  method  of  recovery  by  property  owners  for 
damages  resulting  from  the  maintenance  and  operation  of  elevated 
roads,  the  procedure  recognized  by  the  New  York  courts  has  no 
exact  counterpart  in  other  jurisdictions.  The  damages  may  be 
determined  in  eminent-domain  proceedings  instituted  by  the  rail- 
road company,  or  by  a  common-law  action,  or  by  an  action  for 
an  injunction ;  the  last  method  is  that  generally  adopted,  for  rea- 
sons stated  below.* 

(i)  Eminent  Domain  Proceedings, — These  proceedings  are  insti- 
tuted by  the  railroad  company  to  acquire  the  right  to  occupy  the 
streets  and  to  interfere  with  the  easements  of  abutting  lotowners, 
so  far  as  may  be  necessary  for  the  proper  construction  and  opera- 
tion of  the  railroad.  The  easements  are  taken,  within  the  mean- 
ing of  the  constitution,  and  the  measure  of  damages  is  compensa- 

Rigbt  to  Ck)mpeniatlon — Experiment-  of  paying  the  fee  damages  in  a  given 
al  Section. — The  right  of  landowners  to  case,  submitted  to  the  injunction,  or  if 
compensation  was  recognized  in  the  the  plaintiff  insisted  on  having  it,  what 
earlv  case  of  In  re  East  River  Bridge,  would  happen?  The  fundamental  dif- 
etc,  Transit  Co.,  26  Hun  (N.  Y.)  490,  ficulty  is  one  which  may  be  stated  in  a 
where  it  was  held  that  the  report  of  variety  of  ways,  but  in  the  last  resort 
the  commissioners  would  not  be  con-  consists  in  the  impossibility  of  recon- 
firmed by  the  general  term,  until  some  ciling  two  wholly  opposite  views :  one 
pro\  ision  had  been  made  whereby  the  being  that  what  the  legislature  author- 
owners  of  lots  and  buildings  abutting  izes  cannot  be  a  nuisance,  and  that  its 
on  the  proposed  route,  whether  they  interference  with  private  property, 
owned  the  tee  of  the  street  in  front  of  short  of  absolute  divestiture  of  title  is 
their  premises  or  not,  would  be  com-  damnum  absque  injuria;  the  other  be- 
pensated  for  the  damages  they  might  ing  that  whatever  injuries  property  is 
sustain  by  reason  of  the  construction  pro  tanto  a  taking  of  it,  ,  .  .  there 
and  operation  of  the  road.  is  no  rea5;on  why,  the  injury  being  per- 

And  the  law  authorizing  the  con-  manent  and  necessarily  so,  the  damage 
struction  of  an  experimental  section  of  should  not  be  paid  for  once  for  all  in 
the  elevated  road  was  held  unconstitu-  a  common-law  action,  nor  why  the  fic- 
tional in  not  providing  for  compensa-  tion  should  be  resorted  to  that  the 
tion  to  property  owners.  People  v.  plaintiff  has  a  right  to  enjoin  the  de- 
Loew,  39  Hun  (N.  Y.)  490.  fendant  from  enjoying  the  powers  con- 

Kentucky  .—A.viYyx\\.oxi  v.  Short  Route  ferred  upon  it  by  the  state." 
R.   Transfer  Co.,   85   Ky.  640,  it  was        This  method  of  procedure  is  not  a 

held  that  an  elevated  railroad  was  not  new  one,  however,  in  Netu  7'ork.    A 

an  unreasonable  obstruction  of  a  street,  similar  method    for  the   recovery  of 

and  that  the  owner  of  abutting  prop-  damages  was  adopted  as  far  back  as 

erty  was  without   remedy   unless  de-  18:^7,  in  the  case  of  Williams  z\  New 

prived   of  the   reasonable  use  of  the  York  Cent.   R.  Co.,  16  N.   Y.  97,  69 

street.  Am.   Dec.  651.     That  case  was  a  suit 

1.  See  infra^  this  title,  Proceeding  in  equity  brought  to  restrain  the  rail- 

for  an  Injunction,  road   company  from  using  the   street 

Mr.  Sedgwick,  in  his  work  on  Dam-  with   their    railway,   and    to    recover 

ages  (8th  ed.),  vol.  3,  ^  1211,  criticizes  damages  for  past  use.    The  conclusion 

adversely  the  New   Tork  procedure,  arrived  at,  as  expressed  in  the  opinion 

saying:  "How  is  it  possible  to  define  of  Selden,  J.,  was  that:  "The  defend- 

the  nature  of  the  right  of  action  in  ants  in  constructing   their  road  were 

these  cases  ?     If  it  is  wholly  equitable,  guilty  of  an  unwarrantable  intrusion 

how   does   the  right  to  an  injunction  and  trespass  upon  plaintiffs  property, 

enable  the  court  to  prevent  the  injunc-  and  that  he  is  entitled  to  relief.     Al- 

tion  issuing  if  the  party  applying  for  though  he  had  a  remedy  at  law  for  the 

it  desires  it  ?    If  the  defendant  instead  trespass,  yet  as  the  trespass  was  of  a 
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tion  to  the  owner  for  the  value  of  his  easements  at  the  time  of  the 
proceeding.  The  taking  being  lawful,  consequential  damages 
which  do  not  constitute  a  "taking"  of  property  are  not  to  be  con- 
sidered. In  this  connection  the  well-settled  principles  of  the  law 
of  eminent  domain  prevail.  The  damages  are  in  the  nature  of 
prospective  damages  only.^ 

While  there  is  some  conflict  of  authority  on  the  subject,  the 
correct  rule  undoubtedly  is  that  damages  in  eminent-domain  pro- 
ceedings are  to  be  assessed  for  the  value  of  the  land  as  at  the 
time  of  the  appropriation  by  legal  proceeding,  and  not  at  the 
time  of  the  actual  occupation.*  It  is  to  be  observed,  however^ 
that  while  the  actual  market  value  at  the  time  of  the  institution 
of  the  condemnation  proceedings  is  usually  the  inquiry,  yet,  in 
assessing  the  damages,  the  decreased  value  resulting  from  the 
existence  of  the  trespassing  railroad  cannot  be  taken  as  the  basis 

continuous  nature  he  had  a  right  to  similar  to  that  of  the  Nev)  Tork  con- 

come  into  a  court  of  equity  and  to  in-  stitution,  held  that  the  taking  or  ap- 

voke  its  restraining  power  to  prevent  propriation  within  the  meaning  of  the 

a  multiplicity  of    suits,  and    can,  of  constitution  related  to  the  eifect  of  the 

course,  recover  his  damages  as  inci-  condemnation  proceedings,  and  not  to 

dental  to  this  equitable  relief."     See  the  unlawful  occupation  before  the  pro- 

also  Lynch  v.  Metropolitan  El.  R.  Co.,  ceedings  were  begun.  The  court  cited 

129  N.  Y.  274;  50  Am.  &  Eng.  R.  Cas.  Hampden   Paint,  etc.,  Co.  v,  Spring- 

308.      Compare    Stetson    v,   Chicago,  field,  etc.,  R.  Co.,   124  Mass.  118,  and 

etc.,  R.  Co.,  75  111.   74.     The  Illinois  quoted  from  the  opinion  in  Blue  Earth 

courts  refuse  to  grant  an  injunction  in  County  i'.  St.  Paul,  etc.,  R.   Co.,   2& 

such  cases,  and  leave  the  landowner  Minn. 503;  10  Am.  &  Eng.  R.  Cas.  209, 

entirely  to  his  remedy  at  law.  as  follows:  "The  universal  rule  is  that 

1.  See  the  general  subject  discussed  compensation  must  be  fixed  at  the  time 
in  Eminent  Domain,  vol.  6,  p.  563,  et  the  public  make  the  appropriation. 
seq.  That  this  means  the  time  of  taking  and 

Land  for  Stations. — Elevated  stations  appropriating  the  property  by  appro- 
are  an  essential  part  of  the  railroad,  priate  legal  proceedings,  and  not  to 
and  therefore  come  within  the  term  the  time  of  some  previous  wrongful 
"  public  use  "  for  which  land  may  be  and  tortious  entry,  necessarily  follows 
condemned.  The  fact  that  a  small  por-  from  the  constitutional  provision  which 
tion  of  the  stations  were  used  for  news  requires  compensation  first  to  be  made, 
stands,  does  not  prove  that  stations  of  The  fact  that  a  railroad  company  has, 
smaller  size  would  adequately  accom-  in  advance  of  proper  condemnation 
modate  the  traveling  public,  and  does  proceedings,  committed  a  trepass,  and 
not,  therefore,  prevent  the  company  wrongfully  taken  possession  of  the 
from  acquiring  title  by  condemnation  land,  gives  it  no  right  to  insist  that  such 
to  the  land  on  which  the  stations  stand,  proceedings  subsequently  instituted 
In  re  Metropolitan  El.  R.  Co.(  Supreme  shall  relate  back  to  the  date  of  the  tres- 
Ct.),  2  N.  Y.  Supp.  278.  pass." 

2.  Measure  of  Damages  In  Eminent-  Particular  Gases. — In  a  proceeding 
Domain  Proceedings. — See  the  subject  by  a  railroad  company  for  the  condem- 
discussed  and  the  authorities  examined  nation  of  a  right  of  way  in  a  street  in 
in  Eminent  Domain,  vol.  6,  p.  565.  which  the  abutting  owners  had  a  mere 
See  also  In  re  New  York  El.  R.  Co.  easement,  the  measure  of  damages  is 
(Supreme  Ct.),  12  N.  Y.  Supp.  857;  the  difference  in  the  value  of  the  prop- 
Chicago,  etc.,  R.  Co.  V.  Randolph  erty  before  and  after  the  construction 
Town  Site  Co.,  103  Mo.  451 ;  47  Am.  &  of  the  railroad.  In  re  Union  El.  R. 
Eng.  R.  Cas.  118,  in  which  last  case  Co.  (Supreme  Ct.),  8  N.  Y.  Supp.  S13; 
the  rule  of  the  text  is  clearly  laid  down.  In  re  Brooklyn  El.  R.  Co.,  55  Hun 
and  the  court,  in  construing  a  consti-  (N.  Y.)  165;  Mortimer  r.  Manhattan 
tutional  provision  very,if  not  precisely,  R.  Co.,  57  N.  Y.  Super.  Ct.  509. 

1047 


JOmtad  Bailroads.  STREE T  RAIL  IVA  VS.       Beooncy  of  DaoiBgw. 

for  estimating  the  award.  In  such  case  the  inquiry  must  be  what 
would  be  the  fair  market  value  of  the  whole  property  at  the  time 
of  the  condemnation  without  the  railroad  ;  and  the  difference  be- 
tween that  sum  and  the  present  market  value  of  the  property  left 
with  the  railroad  in  existence,  should  constitute  the  measure  of 
damages  to  which  the  owner  should  be  entitled.* 

All  of  the  elevated  roads  constructed  under  the  Rapid-transit 
act  have,  either  by  direct  grant  from  the  legislature,  or  by  their 
succession  to  the  rights  and  properties  of  other  companies  to 
whom  the  right  had  been  granted,  acquired  the  right  to  institute 
proceedings  to  condemn  land  for  the  location  of  their  railways. 
These  proceedings  may  be  maintained  as  to  land  which  the  com- 
pany has  already  occupied  with  its  railway,  and  even  after  the 
owners  have  instituted  suits  against  the  company  and  recovered 
damages  for  the  unlawful  occupation.* 

(2)  Commo7t4aw  Action. — Until  the  railroad  company  acquires 

Where  it  appears  that  for  the  two  otherwise  be  the  present  market  value 

years  immediately  prior  to  the  con-  of  the  property."     See  also  In  re  New 

struction  of  the  road,  the  property  was  York  El.  R.  Co.  (Supreme  Ct.),  12  N. 

let  for  $3,900,  and  that  after  the  rail-  Y.  Supp.  857. 

road   went  into  operation,   the  rents  The  rule  as  to  damages  in  condem- 

were  reduced  to  about  $3,000,  an  award  nation  proceedings  is  stated  by  Peck- 

of  $25,000  is  excessive.    Thompson  v.  ham,  J.,  in  delivering  the  opinion  of 

Manhattan  El.  R.Co.,  8  N.Y.  Supp. 641.  the  courtin  Bohm  v.  Metropolitan  El. 

The  rule  as  to  the  measure  of  dam-  R.  Co.,  129  N.  Y.  576;  50  Am.  &  Eng. 

ages  is  more  fully  discussed  under  the  R.  Cas.   271 :    "  Generally,   in    regard 

succeeding  section  in  connection  with  to  the  taking  of  land,  the  rule  may  be 

injunction  proceedings.  said  to  be  to  pay  the  full  value  of' the 

Comer  Lot. — Where  the  landowner's  land  taken,  at  its  market  price,  and  no 

lot  is  on  the  corner  at  the  intersection  deductions    can   be  made   from  that 

of  two  streets  at  right  angles,  in  esti-  value  for  any  purpose  whatever;  then 

mating  the  compensation  to  him  for  so  as  to  the  land  remaining,  the  question 

much   of  his  easement  in  one  of  the  has    been    to     some    extent    mooted 

streets  as  has  been  taken  by  the  com-  whether  the  company  should  pay  for 

pany  in  the  construction  and  operation  the  injury  caused  to  such  land  by  the 

of  its  elevated  railway,  the  street  sup-  mere    taking    of    other   property,  or 

posed  to  have  it  is  properly  determined  whether  in  case  the  proposed  use  of 

by  a  line  drawn  from  such  corner  of  the  property  taken  would  depreciate 

the  two  streets  to  the  corner  diagonally  the  value  of  that  which  was  not  taken, 

opposite.  Metropolitan  R.  Co.  v.  Levy  such  proposed  use  could  be  regarded, 

(Supreme  Ct.),  13  N.  Y.  Supp.  367.  and  the  depreciation  arising  therefrom 

1.  This  is  the  statement  of  the  rule  be  awarded  as  part  of  the  consequen- 

by  Peckham,  }.,  in  delivering  the  opin-  tial  damages  suffered  from  the  taking, 

ion  of  thecourt  inPappenheimr.  Met-  I  think  the  latter  rule  is  true.     Hen- 

ropolitan  El.  R.  Co.,  128  N.  Y.  436;  50  derson  v.  New  York  Cent.  R.  Co.,  78 

Am.  &  Eng.  R.  Cas.  260;  and  he  further  N.  Y.  433 ;  Newman  v.  Metropolitan 

says:  '*This  inaugurates  no  new  rule  El.  R.  Co.,  118  N.  Y.  618;  43  Am.  & 

of  damages  in  condemnation  proceed-  Eng.  R.  Cas.  412;  Itt  re  Brooklyn  El. 

ings  in  this  state.     As  the  entry  was  R.  Co.,  55  Hun  (N.Y.)  165." 

unlawful  it  is,  for  the  purpose  of  arriv-  2.  Right  To  Institnte  Condemnation 

ing  at  the  value  of  the  property,  re-  Proceedings. — In  re  Metropolitan   El. 

garded  as  not  made,  and  the  inquiry  is,  R.  Co.  (Supreme  Ct.),  2  N.  Y.  Supp. 

*What  is  the  present  value  of  such  prop-  278;  In  re  Metropolitan  El.  R.  Co. 

erty  without  the  presence  of  the  struc-  (Supreme  Ct.),  12  N.  Y.  Supp.  503 ;  12 

ture  which  is  there  without  right.?'  Its  N.  Y.  Supp.  506;  In  re  Kearney,  12  N. 

existence  cannot  be  considered  for  the  Y.  Supp.  516,  note;   Metropolitan  El. 

purpose  of  diminishing  what  would  R.  Co.  t*.  Dominick  (Supreme  Ct.),  8 
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the  right  to  interfere  with  the  easements  of  abutting  landowners, 
its  occupation  of  them  is  a  continuing  trespass  for  which  actions 

may  be  brought  de  die  in  die^n  to  recover  damages,  as  long  as  the 
unlawful  trespass  continues.  But  the  law  does  not  presume  that 
the  trespass  will  continue  indefinitely ;  consequently  the  recovery 
in  such  actions  is  limited  to  damages  which  have  accrued  prior  to 
the  commencement  of  the  action.^     The  Statute  of  Limitations 

N.  Y.  Supp.  151 ;  Story  v.  New  York  of  oral  evidence,  is  waived  by  a  failure 

El.  R.  Co.,  90  N.  Y.  122  ;  7  Am.  &  Eng.  to  object  to  the  introduction  of  the  af- 

R.  Cas.  596;  43  Am.  Rep.  146.  fidavits  at  the  hearing.  In  rr  Suburban 

A  company  formed  under  the  Rapid-  Rapid  Transit  Co.,  38  H  un  ( N .  Y .)  553. 
transit  act,  which  has  two  tracks  cross-  An  injunction  nisi  against  the  opera- 
ing  each  other,  whereby  the  danger  of  tion  of  an  elevated  railroad  in  front  of 
collision  is  made  great,  may  acquire  the  plaintiff's  premises,  will  not  be  dis- 
corner  property  at  such  crossing  for  solved  merely  to  enable  defendant  to 
the  purpose  of  providing  the  curve  nee-  acquire  the  title  to  plaintifTs  property 
essary  to  allow  the  trains  on  one  route  by  appropriate  legal  proceedings,  when 
to  turn  into  the  street  occupied  by  the  it  might  have  done  so  before  the  In- 
bther  so  as  to  avoid  such  danger.  In  junction  was  obtained.  Eno  v,  Metro- 
re  Union  El.  R.  Co.  (Supreme  Ct.),  4  politan  El.  R.  Co.,  S  N.  Y.  Supp.  197. 
N.  Y.  Supp.  85.  In   Eno  t'.   Metropolitan  Elevated  R. 

BUscellaneons  Matters  of  Procedure,  Co.,  i  N.  Y.  Supp.  531,  it  appeared 
•etc. — The  court  will  not  stay  the  pro-  that  the  amount  awarded  to  plaintiff 
ceedings  of  commissioners  appointed  as  owner,  in  condemnation  proceed- 
to  appraise  the  value  of  easements  in  ings  had  been  deposited  by  defendant 
process  of  condemnation  by  a  railroad  in  bank,  and  the  plaintiff  had  procured 
company.  All  rights  can  be  saved  by  a  modification  of  the  order  directing 
application  for  a  stay,  pending  appeal,  payment  to  himself.  It  was  held  that 
after  the  commissioners*  report.  Met-  the  damages  not  having  been  paid,  nor 
ropolitan  El.  R.  Co.  f.Siefke  (Supreme  the  order  recorded  as  required  by  the 
Ct.),  15  N.  Y.  Supp.  224.  general  railroad  act,  plaintiff  was  en- 

Notwithstanding  the  provision  of  titled  to  recover  the  same  by  action, 
laws  of  New  Torky  1850,  ch.  140,  ^  18,  with  interest  from  the  date  of  the  con- 
that  in  condemiiation  proceedings  "the  firmation  of  the  award, 
•company  shall  give  notice  "of  a  motion  Where  the  court  fails  to  appoint 
to  confirm  the  report  of  the  appraise-  commissioners  in  condemnation  pro- 
ment  commissioners,  the  confirmation  ceedings  to  acquiretitle  to  real  proper- 
may  be  made  upon  motion  of  the  prop-  ty  for  elevated  railway  purposes  and  to 
•erty  owner.  /»  r^r  Metropolitan  El.  R.  fix  the  time  and  place  of  their  first 
Co.  (Supreme  Ct.),  22  N.  Y.  Supp.  128.  meeting,  the  omission  may,  on  proper 

An  order  confirming  the  report  of  application  and  notice,  be  supplied  by 

commissioners  to  appraise  damages  to  the  court,  under  Code  Civ.  Proc,  §§  724 

abutting  property  caused  by  the  opera-  and  3368,  the  first  of  which  provides 

tion  of  an  elevated  railway  company  that  the  court  may  supply  any  omis- 

cannot  be  reviewed  on  appeal  for  the  sion  in  the  proceedings,  and  the  second 

purpose  of  correcting  errors  in  the  re-  making  such   provision  applicable  to 

port.    The  appeal  must  be  taken  from  condemnation  proceedings.     Manhat- 

the  award,  in  pursuance  of  Laws  N.  Y.  tan  R.  Co.  v,  Stroub,  68  Hun  (N.  Y.)  90. 

1850,  ch.  140,  ^  18.     In  re  Metropolitan  1.  Tallman  v.   Metropolitan  El.  R. 

El.  R.  Co.   (Supreme  Ct.),  22   N.  Y.  Co.,  121  N.  Y.  119;  43  Am.  &  Eng.  R. 

Supp.  298.  Cas.  409. 

No  appeal  to  the  Court  of  Appeals  In  Uline  v.  New  York  Cent.,  etc.,  R. 

lies  from  the  decision  of  the  general  Co.,  loi  N.  Y.  109;  23  Am.  &  Eng.  R. 

term  affirming  an  order  which  con-  Cas.  9 ',54  Am.  Rep.  661,  the  court,  by 

firms  the  award  of  the  commissioners  Earl, }.,  said :  "  The  question,  however, 

of  appraisal.    In  re  Metropolitan  El.  still  remains,  What  damages?  All  her 

R.  Co.,  128  N.  Y.  600.  damage  upon  the  assumption  that  the 

Error  in  hearing  an  application  bv  a  nuisance  was  to  be  permanent,  or  only 

rapid-transit  company  to  acquire  tftle  such  damages  as  she  sustained  up  to 

to  real  estate,  upon  affidavits  instead  the  commencement  of  the  action  ?    We 
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confines  the  recovery  in  such  actions  to  damages  accrued  within 
a  period  of  six  years  prior  to  the  action.*  As  a  consequence  of 
these  principles,  in  estimating  the  damages,  where  such  an  action 
is  brought,  only  such  injuries  to  property  can  be  considered  as  are 
temporary  in  their  nature ;  as,  for  example,  the  actual  decrease  in 
the  rental  value  or  the  temporary  injury  and  inconvenience  suffered 
by  the  landowner  *     Injuries  of  a  permanent  character  such  as 

damage  to  the  fee  value  of  the  premises,  cannot  be  redressed  in 
this  action.* 

have  here  for  consideration  an  impor-  rental  value  of  the  lots  been  diminished 
tant  principle  of  law  which  has  to  be  by  the  construction,* maintenance,  and 
frequently  applied  and  which  ought  to  operation  of  the  railroad?  As  a  basis 
be  well  known  and  fully  settled.  There  for  estimating  the  damages,  the  lots 
has  never  been  in  this  state  before  this  must  be  taken  as  they  are  used  during^ 
case  the  least  doubt  expressed  in  any  the  time  embraced  in  the  action,  and 
judicial  decision,  so  far  as  I  can  dis-  the  plaintiff's  recovery  must  be  con- 
cover,  that  the  plaintiff  in  such  a  case  fined  to  the  diminished  rental  or  usable 
is  entitled  to  recover  damages  only  up  value  of  the  lots  just  as  they  were.*'  If. 
to  the  commencement  of  the  action,  he  desires  more  ample  indemnity  he 
That  such  is  the  rule  is  as  well  settled  should  proceed  with  his  remedy  by  in- 
here as  any  rule  of  law  can  well  be  by  junction.  Quoted  and  approx'ed  in 
repeated  and  uniform  decisions  of  all  Hine  r.  New  York  El.  R.  Co.  (Su- 
the  courts ;  and  it  is  the  prevailing  doc-  preme  Ct.),  13  N.  Y.  Supp.  510;  Mar- 
trine  elsewhere ; "  citing  and  quoting  tin  7'. Manhattan  R.  Co.  (Supreme  Ct.), 
from  Hambleton  r.  Veere,  a  Saund.  18.N.  Y.  Supp.  23S.  See  also  Williams 
169;  Mitchell  7'.  Darley  Main  Colliery  r.  Brooklyn  El.  R.  Co.,  126  N.  Y.  96; 
Co.,  14  Qj,  B.  Div.  125;  Esty  x\  Baker,  46  Am.  &  Eng.  R.  Cas.  149;  Blesch  v. 
48  Me.  495;  Cumberland,  etc.,  Canal  Chicago,  etc.,  R.  Co.,  43  Wis.  183; 
Co.  V.  Hitchings,  65  Me.  140:  Bare  v.  New  York  El.  R.  Co.  r.  Fifth  Nat. 
Hoffman,  79  Pa.  St.  71;  ai  Am.  Rep.  Bank,  135  U.  S.  432;  43  Am.  &  Eng. 
42  ;  Anderson,  etc.,  R.  Co.  t'.  Kernodle,  R.  Cas.  403;  Taylor  x\  Metropolitan 
54  Ind.  314,  all  of  which  sustain  the  El.  R.  Co.,  50  N.  Y.  Super.  Ct.  312; 
doctrine  of  the  text.  See  also  Dam-  Uline  r.  New  York  Cent.,  etc.,  R.  Co.,. 
AGES,  vol.  5,  p.  17 ;  Pond  v.  Metropoli-  loi  N.  Y.  107;  23  Am.  &  Eng.  R.  Cas. 
tan  El.  R.  Co.,  112  N.  Y.  186;  Reming  12;  54  Am.  Rep.  661,  and  the  numer- 
V.  New  York,  etc.,  R.  Co.,  7  N.  Y.  ous  cases  there  cited. 
Supp.  516.  Two  species  of  damage  arising  from 

1.  Nezv  York  Code  Civ.  Pro.,  §  382 ;  the  same  cause,  as  diminution  in  the 
Martin  7'.  Manhattan  R.  Co.  (Supreme  rental  value  and  in  the  selling  price  of 
Ct.),  18  N.  Y.  Supp.  238;  Cornell  7*.  property,  brought  about  by  the  erec- 
Manhattan  R.  Co.,  63  Hun  (N.  Y.)  tion  of  an  elevated  railroad,  do  not 
350;  Kearney  7-.  Metropolitan  El.  R.  give  two  separate  causes  of  action. 
Co.,  14  N.  Y.  St.  Rep.  854.  The  Stat-  Paret  7'.  New  York  El.  R.  Co.,  18  N. 
ute  of  Limitations  does  not  run  against  Y.  Supp.  580;  Trask  v,  Hartford,  etc., 
the  landowner's  right  to  an  injunction.  R.  Co.,  2  Allen  (Mass.)  331. 
Galway  7-.  Metropolitan  El.  R.  Co.,  128  In  an  action  by  a  life  tenant  for  dam- 
N.  Y.  132.  ages,  it-  is  proper  to  charge  the  jury 

2.  Pond  7».  Metropolitan  El.  R.  Co.,  that  the  chanp:e  in  the  character  of  the 
112  N.  Y.  186;  Tallman  v,  Metropoli-  neighborhood  directly  or  indirectly  at- 
tan  El.  R.  Co.,  lai  N.  Y.  124;  43  Am.  tributable  to  the  operation  of  theVail- 
&  Eng.  R.  C^.  411.  In  this  latter  case  rond,  cannot  be  considered  as  causing 
it  is  said :  *^  In  such  an  action  the  damages  for  which  the  plaintiff  might 
plaintiff  cannot  recover  for  the  per-  recover.  Moore  7*.  New  York  El.  Co., 
manent  diminution  in  the  value  of  his  8  N.  Y.  Supp.  769. 

lots.     He  can  only  recover  the  dam-  8.  Tallman  v.  Metropolitan  El.  R. 

ages  he  sustains  from  day  to  day,  or  Co.,  121    N.  Y.  119;  43   Am.  &   Eng. 

from  month  to  month,  or  from  year  to  R.    Cas.    409;    Paret    v.    New    York 

year,  in  the  use  of  his  lots;  and  the  El.  R.  Co.,  18  N.Y.  Supp.  580;  Uline  v, 

question  to  be  determined  in  such  an  New  York  Cent.,  etc.,  R.  Co.,  loi  N. 

action  is,  how  much  has  the  usable  or  Y.  116;  23  Am.  &  Eng.  R.  Cas.  24;  54 
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In  Pennsylvania  several  cases  have  arisen,  where  ordinary  steam 
railroads  in  entering  a  city  placed  the  road  on  elevated  structures, 
and  the  New  York  doctrine  as  to  the  right  of  abutting  owners  to 
recover  has  not  been  adopted.^  And  in  Kentucky  they  may  re- 
cover damages  only  where  they  suffer  substantial  injury  * 

But  an  exception  to  the  rule  stated  above  has  been  allowed  in 
some  New  York  cases,  and  the  owner  permitted  to  recover  dam- 
ages for  the  permanent  diminution  in  the  value  of  his  property, 
where  at  the  outset  of  the  trial  this  rule  of  damages  was  acquiesced 
in  by  the  defendant.*     The  effect  of  these  exceptional  cases  is  to 

Am.  Rep.  66i ;  Pappenheim  v.  Metro-  sion  to  a  steam  railroad  company  to 

politan  El.  R.  Co.,   128  N.  Y.  436  ;  50  build  a  short  elevated  railroad  from  its 

Am.  &    Eng.  R.  Cas.   260.     See  also  terminus  at  the  foot  of  one  of  the  city 

Damages,  vol.  5,  p.  16  el  seq.  streets  on  the  river  along  the  public 

In  an  action  bj  the  owners  of  a  bank  landing,  as  this  was  not  a  vacation  of 
building  against  an  elevated  railway  the  street,  but  a  joint  occupation  with 
company  to  recover  damages  resulting  the  public.  McAboy's  Appeal,  107  Pa. 
from  the  erection  and  operation  of  de-  St.  548;  20  Am.  &  Eng.  R.  Cas.  314. 
fendants'  road,  evidence  of  damage  ac-  BAght  of  Abutting  LandownerB  to  Re- 
cruing  after  the  commencement  of  the  cover. — In  Pennsylvania  R.  Co.  v. 
action  and  before  trial  was  heldadmis-  Marchant,  119  Pa.  St.  541 ;  33  Am.  & 
sible,  and  that  it  was  proper  to  exclude  Eng.  R.  Cas.  116,  it  appeared  that  an 
evidence  that  if  plaintiffs'  building  was  elevated  railroad  was  built  on  the  south 
raised  as  high  as  the  municipal  ordi-  side  of  a  street  on  which  the  plaintiff 
nances  w^ould  allow,  plaintiffs'  light  owned  a  building  located  on  the  north 
would  not  be  obstructed  by  the  struc-  side,  the  street  being  twenty-four  feet 
ture.  It  was  held  proper  also  to  submit  wide.  •  It  was  held  that  the  injuries 
to  the  jury  the  question  how  much  less  sustained  by  the  plaintiff  were  not  the 
that  part  of  the  building  used  for  bank-  subject  of  compensation  within  the 
ing  purposes  was  worth,  as  a  bank,  on  Pennsylvania  constitution,  art.  16,  ^  8^ 
account  of  defendants'  structure.  Fifth  providing  for  compensation  for  prop- 
Nat.  Bank  v.  New  York  El.  R.  Co.,  28  erty  injured  or  destroyed.  The  same 
Fed.  Rep.  231.  ruling  was  held  in    Pennsylvania   R. 

A  cause  of  action  against  an  elevated  Co.  v,  Lippincott,  116  Pa.  St.  472;  3a 

railway  company  on  a  bond  given  by  Am.   &   Eng.    R.  Cas.  399.     But  the 

the  company  with  sureties  to  pay  all  landowner  is  entitled  to  compensation 

damages  assessed  because  of  the  oper-  for  damages  direct  or  consequential 

ation  of  the  company's   road  in  front  which  he  has  suffered  in  consequence 

of  plaintiff's  premises,  can  not  be  joined  of  the  building  and  operation  of  the 

in  the  same  complaint  with  a  cause  of  railroad.     Pittsburgh  Junction  R.  Co. 

action  against  the  company  for  dam-  v.    McCutcheon    (Pa.    1888),    7    AtL 

ages  resulting  from   the  construction  Rep.  146. 

and  operation   of  the   road.     Hart  v.  See  this  subject  treated  more  exten- 

Metropolitan  El.  R.  Co.,  15  Daly  (N.  sively  i»/ra,  this  title,  Ordinary  Rail- 

Y.)  391.  roads  in  Streets  and  Highways, 

1.  In  Pennsylyania  —  Authority  to  2.  In  Fulton  v.  Short  Route  R. 
Oonetmct.— In  Philadelphia  v,  Phila-  Transfer  Co.,  85  Ky.  640,  the  court 
delphia,  etc., R. Co.,  7 Pa.  Co.  Ct.  Rep.  said:  "Undoubtedly,  if  the  structure 
390,  it  was  held  that  under  its  statutory  shall  be  so  located  as  to  unreason- 
power  to  intersect  or  to  cross  an  estab-  ably  obstruct  the  abutting  lot  owner's 
fished  road  a  railroad  company  may  means  of  egress  and  ingress  from  and 
not  cross  city  streets  with  an  elevated  to  his  lot ;  or,  if  he  suffers  substantial 
railroad  without  the  consent  of  the  city  injury  by  having  smoke,  sparks  or  cin* 
obtained  in  accordance  with  acts  of  ders  thrown  into  his  house;  or  its 
June  9,  1874,  ^"d  ^^y  3^»  1887.  walls  be  cracked  by  the  movement  of 

The  Pennsylvania  act  of  April  15,  heavy  trains,  he  would  be  entitled  to 

1869,  authorizing  the  select  and  com-  recover  for  the  damages  directly  re- 

mon  councils  of  Pittsburgh  to  vacate  suiting  from  such  causes." 

streets  and  alleys  in  said  city,  was  held  8.  In  Lahr  v.  Metropolitan   El.  R. 

not  to  authorize  the  grant  of  perniis-  Co.,  104  N.  Y.  293,  the  court,  by  Ruger, 
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establish  the  principle  that  while  the  general  rule  of  damages  is 
to  permit  the  plaintiff  in  a  common-law  action  to  recover  only 
such  damages  as  have  been  sustained  up  to  the  time  of  the  com- 
mencement of  the  action,  still  should  he  attempt  to  recover  for 
the  permanent  diminution  in  value,  the  defendant  by  acquiescence, 
or  by  not  taking  a  proper  exception,  may  allow  him  to  do  so.^ 

(3)  Proceeding  for  an  Injunction, — In  this  proceeding  the  courts 
of  New  York  combine  the  effects  of  the  common-law  action  and 
eminent  domain  proceedings  and  allow  damages  past,  present,  and 
prospective  to  be  recovered  in  the  single  proceeding  in  which  the 
landowner  applies  for  an  injunction  to  restrain  the  operation  of 
the  road ;  and  the  court,  upon  a  proper  showing  by  him,  grants 
the  injunction,  but  with  the  condition  that  it  shall  take  effect  at 
the  end  of  a  specified  time  unless  the  railroad  company  in  the 
meantime  shall  pay  to  the  plaintiff  the  damages  occasioned  by 
the  interference  of  the  railroad  with  his  easements.  This  pro- 
ceeding practically  compels  the  company  to  make  compensation 
for,  and  acquire  title  to,  the  easements  impaired  by  its  road,  and 
the  court  having  taken  jurisdiction  of  the  cause  allows  damages 
for  past  injuries  by  way  of  incidental  relief.*     It  is  the  only  means 

J.,  said  :  **  This  action  was  brought  than  ordinary  importance,  for  if  there 
upon  the  theory  that  the  building  of  is  any  such  general  rule  the  measure  of 
the  defendant's  railroad  and  its  opera-  damages  may  be  changed  in  any  case 
tion  constituted  a  permanent  appro-  and  at  the  pleasure  of  the  parties, 
priation  of  the  street  for  railroad  pur-  And  if  a  rule  of  damages  why  not 
poses  inconsistent  with  its  use  for  in  any  other  branch  of  law?"  3 
street  purposes,  and  entitled  the  plain-  Sedgw.  on  Dam.  (8th  ed),  4  1189.  The 
tiff  to  recover  in  a  single  action  all  of  author  then  goes  on  to  combat  the 
the  damages  occasioned  to  his  prop-  propriety  of  this  rule.  The  rule  has 
erty  by  such  taking.  The  case  was  the  sanction,  however,  of  the  Su- 
tried  upon  this  theory,  and  the  defend-  preme  Court  of  the  United  States.  In 
ant  admitted  the  permanency  of  the  New  York  El.  R.  Co.  i\  Fifth  Nat. 
intended  use  and  acquiesced  in  the  rule  Bank,  135  U.  S.  432;  43  Am.  &  Eng. 
of  damages  adopted  by  the  trial  court.  R.  Cas.  403,  Gray,  J.,  speaking  for  the 
.  .  .  The  rule  of  damages  having  court,  says  that  the  court  is  "  relieved 
been  thus  agreed  upon,  the  case  was  from  the  necessity  of  laying  down  a 
taken  out  of  the  operation  of  the  Uline  general  rule  on  the  subject  of  dam- 
Case  (loi  N.  Y.  98;  54  Am.  Rep.  661)  ages  because  in  this  case  it  clearly  ap- 
recently  decided  by  this  court."  Cases  pears  that  the  defendant  procured  or 
in  which  a  similar  exceptional  rule  acquiesced  in  the  rulings  under  which 
has  been  adopted  on  the  ground  of  the  the  trial  was  conducted,  and  thereby 
defendant's  acquiescence  are  Porter  v.  waived  the  right  to  object  to  them ; " 
Metropolitan  El.  R.  Co.,  120  N.  Y.  284 ;  citing-  Lahr  v.  Metropolitan  El.  R.  Co., 
Newman  t'.  Metropolitan  El.  R.  Co.,  104  N.  Y.  294;  Drucker  v.  Manhattan 
118  N.  Y.  618;  43  Am.  &  Eng.  R.  Cas.  R.  Co.,  106  N.  Y.  157;  30  Am.  &  Eng. 
412;  Pond  XK  Metropolitan  El.  R.  Co.,  R.  Cas.  418;  Hussner  v,  Brooklyn  City 
112  N.  Y.  186.  R.  Co.,  114  N.  Y.  433;  43  Am.  &  Eng. 
1.  Of  this  exceptional  rule  Mr.  Sedg-  R.  Cas.  219;  Shaw  v.  Stone,  i  Cush. 
wick  remarks :  "  It  is  hardly  necessary  (Mass.)  243. 

to  say  that  this  is  an  anomaly.     We        2.  Practically  all  the  suits  brought 

know  of  no  other  class   of  cases   in  against  the  elevated  railroad  adopt  this 

which  the  plaintiff,  being  allowed  one  method  of  procedure  for  obvious  rea- 

rule  of  redress  for  the   invasion  of  a  sons,  and  the  principles  of  the  text  are 

proper  right  by  law,  obtains  a  totally  illustrated  and  applied  in  each  of  them, 

different  one   by  the   acquiescence  of  The  Story  case  and  those  following  it 

the  defendant.    This  matter  is  of  more  established  the  fact  that  the  occupation 
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of  the  streets  by  the  elevated  railroad  instituting  a  proceeding  to  condemn 

though  sanctioned  by  the  legislature  it,    Lawrence  t'.  Metropolitan  EI.  R. 

is  unlawful;  that  since  such  unlawful  Co.,  12  N.  Y.  Supp.  546;  ajf^d  126  N. 

occupation  occasions  serious  injury  to  Y.  483. 

owners  of  abutting  property,  they  have  Effect  of  IxUunction  ProceedixiirB — Ad- 
a  right  to  an  injunction  to  restrain  its  dltlonal  Tracks. — It  will  be  observed 
continuance,  and  to  recover  damages  that  upon  payment  of  the  alternative 
for  past  injuries  in  the  same  proceed-  damages  to  avoid  the  injunction  the 
incj  by  way  of  incidental  relief.  See  railroad  company  merely  acquires  the 
Story*  V.  New  York  El.  R  Co.,  90  N.  right  to  impair  the  easements  to  the 
Y.  122;  7  Am.  &  Eng.  R.  Cas.  596;  43  extent  existing  at  the  time  of  the  pro- 
Am.  Rep.  146;  Lahr  v.  Metropolitan  ceeding.  If  additional  tracks  are  built 
El.  R.  Co.,  104  N.  Y.  26S;  Drucker  v.  or  a  station  erected  it  seems  that  fur- 
Manhattan  R.  Co.,  106  N.  Y.  157;  30  ther  damages  may  be  recovered.  Thus 
Am.  &  Eng.  R.  Cas.  418.  in  Suarez  v,  Manhattan  R.  Co.  (Su- 

Alternatlve  Damages. — But  in  view  preme  Ct),  15  N.  Y.  Supp.  222,  it  is 
of  the  facts  that  railroad  companies  held  that  where  the  jury  find  the  value 
were  authorized  by  the  legislature  to  of  the  plaintifTs  interest  in  the  prem- 
acqui re  land  or  other  real  estate  neces-  ises  is  lessened  $12,000  by  the  taking 
sary  for  a  right  of  way;  that  great  public  of  the  easements,  this  finding  is  simply 
benefits  were  expected  to  flow  from  the  as  to  the  present  value  of  the  easements 
existence  of  the  road;  that  substantial  taken,  on  payment  of  which  the  rail- 
justice  would  be  accomplished  by  other  road  company  may  avoid  the  operation 
means,  and  that  the  railroad  was  built  of  the  injunction,  and  is  not  a  commu- 
under  the  probable  misapprehension  tation  of  future  trespass, 
that  it  had  lawful  authority  to  occupy  Under  the  constitutional  provision 
the  streets,  the  courts  in  granting  the  (Const.  Ne-w  Tork^  art.  i,  §  6)  for  the 
injunction  refuse  to  make  it  operative  protection  of  the  right  of  private  prop- 
until  after  the  expiration  of  a  reason-  erty,  the  company  will  be  enjoined 
able  time,  in  order  that  the  railroad  from  constructing  an  additional  track 
company  may  have  an  opportunity  to  in  front  of  plaintiffs  premises,  unless 
condemn  the  property  and  thus  ac-  it  has  acquired  the  right  to  impose 
quire  a  right  to  occupy  the  street.  See  such  additional  burden  on  the  plain- 
American  Bank  Note  Co.  v.  New  York  tiflfs  property  by  condemnation  as  pro- 
El.  R.  Co.,  129  N.  Y.  252;  50  Am.  &  vided  by  statute.  Stroub  v.  Manhat- 
Eng.  R.  Cas.  298;  Nutting  v.  Kings  tan  R.  Co.,  14  N.  Y.  Supp.  773. 
Co.  El.  R.  Co.,  48  Hun  (N.  Y.)  348;  Damages  arising  from  the  construc- 
Story  V,  New  York  El.  R.  Co.,  90  N.  tion  and  maintenance  of  an  elevated 
Y.  122;  7  Am.  &  Eng.  R.  Cas.  596;  43  railway  in  front  of  plaintiflPs  premises 
Am.  Rep.  146;  3  Sedgwick  on  Dam.  and  an  injunction  against  the  further 
(8th  ed.),  §  1 187 ;  Lahr  v.  Metropolitan  operation  of  the  road,  may  be  obtained 
El.  R.  Co.,  104  N.  Y.  268.  in  one  and  the  same  action.    The  two- 

The  suspension  of  the  injunction  for  causes  of  action  are   not  improperly 

a  reasonable  time  is  however  purely  a  united  in  the  same  complaint.    0*Sul- 

matter  of  favor  to  the  railroad  and  not  livan  f.  New  York  El,  R.  Co.,  7  N.  Y. 

of  right.     Blumenthal  v.  New  York  Supp.  ^i. 

El.  R.  Co.,  17  N.  Y.  Supp.  481.  Thus  In  Rich  r.  Manhattan  R.  Co ,  19  N. 
in  Woolsey  v.  New  York  El.  R.  Co.  Y.  Supp.  543,  which  was  an  action  for 
(N.  Y.  1892),  30  N.  E.  Rep.  387.  it  ap-  injunctive  relief,  the  complaint  alleged 
peared  that  the  day  after  the  trial  of  damages  to  the  plaintiff's  property  as 
the  action  was  begun  commissioners  a  whole.  The  proof  showed  that  some 
were  appointed  to  condemn  the  ease-  parcels  were  injured  and  others  bene- 
ments  in  question.  After  the  trial  the  fited ;  and  that,  considering  the  prop- 
parties  by  stipulation  requested  the  erty  as  a  whole,  there  was  an  aggre- 
court  to  nnd  the  value  of  the  property  gate  benefit.  It  was  held  that  the 
taken,  so  that  an  injunction  could  be  plaintiff  was  not  entitled  to  the  relief 
avoided  by  a  payment  of  the  amount  sought. 

so  found.  It  was  held  that  under  this  The  objection  that  a  permanent  in- 
state of  facts  the  court  did  not  err  in  junction  cannot  issue  in  respect  to  one 
awarding  the  injunction  ;  the  conten-  of  several  pieces  of  property  affected  by 
tion  of  the  railroad  company  was  with-  the  operation  of  an  elevated  railway 
out  merit,  it  appearing  that  for  ten  must  appear  on  the  record  in  order 
years  it  had  occupied  the  land  without  to  be  available  upon  appeal.    Steub- 

1053 


Slevatad  Bidlrcwds.  STREE T  RAIL  WA  YS.       Baeowy  of  DaougM. 

by  which  just  compensation  for  the  property  taken  can  be  com- 
pelled.^    The  proceeding  being  single  in  its  character,  although 

ing  V,  New  York  El.  R.  Co.  (Supreme  company  muRt  be  made  a  party  to  an 

Ct.),  15  N,  Y.  Supp.  313.  action  against  the  lessee  to  restrain  the 

The  court  may,  by  virtue  of  its  in-  operation  of  the  road  in  front  of  the 
herent  powers,  extend  the  time  within  plaintiffs  premises.  O'Sullivan  v. 
which  plaintiff,  in  an  action  against  an  New  York  EI.  R.Co.,7  N.  Y.  Supp.  51. 
elevated  railway  company  to  restrain  In  an  action  against  an  elevated  rail- 
the  operation  of  its  road,  is  required  to  way  company  to  restrain  the  operation 
tender  to  the  company  a  release  of  his  of  its  road,  an  allegation  of  $75,000 
easement  in  the  street  in  order  that  damages  to  plaintiff's  property  made 
the  injunction  granted  him  should  be-  simply  as  a  basis  for  injunctive  re- 
come  operative.  Conklin  y.  New  lief,  tne  damages  not  being  actually 
York  El.  R.  Co.  (Supreme  Ct.),  13  N.  claimed,  constitutes  no  basis  on  which 
Y.  Supp.  782.  to  calculate  a  percentage  as  an  extra 

The  pendency  of  a  common-law  ac-  allowance  for  costs  in  case  of  final  judg- 

tion  for  past  damages    resulting  from  ment  in  favor  of  defendant.    Gray  v. 

the  operation  of  an  elevated  railway,  is  Manhattan  R.  Co.,  22  N.  Y.  Supp.771. 

no  bar  to  recovery  of  such  damages  in  An  order  granting  an  extra  allow- 

a  suit  for  equitable  relief  by  injunction  ance  on  past  damages  recovered  in  an 

in  which  the  pendency  of  such  com-  action  to  restrain  the  operation  of  an 

mon-law  action  was  not  pleaded  and  in  elevated  railway  and  denying  an  allow- 

which  plaintiffs  tendered  a  discontinu-  ance  on  the  amount  of  the  fee  value  of 

ance  of  such  action.     Golden  v.  Met-  the  property,  cannot  be  reviewed  by 

ropolitanEl.R.Co.,  2pN.  Y.Supp.  630.  the  general  term  as  to  that  part  only 

The  fact  that  the  elevated    railroad  which  refuses  the  allowance.     Hamif- 

company  had  procured  a  condemna-  ton  i'.  Manhattan  R.  Co.,  57  N.  Y.  Su- 

tion  of  plaintiff's  easement,  and  paid  his  per.  Ct.  491. 

prospective  damages  thereon  awarded,  In  Nutting  v.  Kings  Co.  El.  R.  Co., 
constitutes  no  defense  to  his  action  for  48  Hun  (N.  Y.)  348,  an  injunction  was 
injunctive  relief  and  for  damages,  since  sought  to  restrain  the  construction  of 
plaintiff  had  a  right  to  recover  his  past  the  elevated  road.  The  court  held 
damages  in  such  action,  which  defend-  that  in  view  of  the  fact  that  the  rail- 
ant  could  not  defeat  by  proof  of  partial  road  was  of  paramount  importance  to 
satisfaction  of  plaintiff's  claim  pending  the  city,  and  that  great  public  benefits 
the  action.  In  this  case  Freedman,  J.,  could  be  expected  to  flow  from  its  ex- 
said  :  *'  Under  these  circumstances  the  istence,and  that  an  action  at  law  would 
right  of  the  plaintiff  to  recover  his  afford  a  remedy  in  damages,  an  injunc- 
past  damages  could  not  be  defeated  by  tion  would  not  be  allowed.  It  was 
proof  that  during  the  pendency  of  the  added  that  the  ends  of  justice  might  be 
action  the  defendants  had  in  part  sat-  attained  with  more  certainty  and  satis- 
isfied  plaintiff's  claim.  The  defend-  faction  if  the  damages  claimed  should 
ants  had  no  right,  in  such  a  case,  to  be  estimated  after  the  operation  of  the 
have  the  question  of  past  damages  road  had  been  commenced  and  the  re- 
tried by  a  jury.  Sears  v.  Metropolitan  suits  of  such  operation  had  been  shown 
El.  R.  Co.,  59  N.  Y.  Super.  Ct.  201 ;  by  experience.  See  also  Watson  v, 
Bergman  7^  Manhattan  R.  Co.,  14N.Y.  Metropolitan  El.  R.  Co.,  57  N.  Y.  Su- 
Supp.  384."  See  also  Renwick  v.  New  per.  Ct.  364. 
York  El.  R.  Co.,  15  N.  Y.  Supp.  149.  1.  This  expression  is  used  in  several 

In  an  action  against  an  elevated  rail-  cases.  See  Pappenheim  v.  Metropoli- 
way  company  for  damages  to  abutting  tan  El.  R.  Co.,  128  N.  Y.  436;  50  Am. 
property  in  which  defendant  deposited  &  Eng.  R.  Cas.  263;  Pond  v,  Metro- 
the  sum  conceived  by  it  to  be  due  politan  R.  Co.,  112  N.  Y.  186;  Tall- 
plaintiff,  the  right  of  the  latter  to  the  man  v.  Metropolitan  El.  R.  Co.,  121 
fund  so  deposited,  is  not  affected  by  the  N.  Y.  123;  43  Am.  &  Eng.  R.  Cas.  409. 
fact  that  he  had  no  knowledge  of  the  See  also  Galway  v.  Metropolitan  El. 
payment  of  the  money  into  court  R.  Co.,  128  N.  Y.  132. 
after  he  had  declined  a  tender  thereof  But  there  are  two  important  ele- 
kby  defendant.  Taylor  v.  Brooklyn  El.  ments  of  damage  which  cannot  be  con- 
■R.  Co.,  7  N.  Y.  Supp.  625.  sidered  in   estimating  the  prospective 

The  lessor  of  an  elevated  railway  or  fee  damages,  viz.,  the  noise  of  pass- 
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it  involves  an  application  for  two  distinct  species  of  relief,  cannot 
be  separated  into  component  parts.  Thus,  neither  party  can 
claim  the  right  to  a  jury  trial  on  the  question  of  past  damages;* 
nor  can  a  decree  of  the  trial  court  be  reversed  as  to  past  damages 
and  affirmed  as  to  the  injunction,  or  vice  versa?' 

In  Kentucky^  a  court  of  equity  will  not  interfere  with  the  con- 
struction of  an  elevated  railroad  on  the  ground  that  the  ease- 
ments appurtenant  to  abutting  property  will  be  impaired  thereby. 
The  owners  of  such  property  must  rely  on  their  remedy  at  law.* 

The  easements  for  the  impairment  of  which  damages  are  to  be 
awarded,  are  those  of  light,  air,  and  access ;  *  damages  for  noise 
cannot  be  recovered  when  the  occupation  of  the  street  by  the 
company  is  lawful  and  damages  are  awarded  as  compensation  for 
the  easements  condemned.^ 

ing  trains  and  the  invasion  of  the  pri-  io6  N.  Y.  164;  30  Am.  &  Eng.  R.  Cas. 
vacy  of  dwellings.  American  Bank  418,  the  court  said  :  **  Smoke  and  gases, 
Note  Co.  V.  New  York  El.  R.  Co.,  129  ashes  and  cinders  affect  and  impair  the 
N.  Y.  252;  50  Am.  &  Eng.  R.  Cas.  292;  easement  of  air.  The  structure  itself 
Messenger  v,  Manhattan  R.  Co.,  129  and  the  passage  of  cars  lessen  the  ease- 
N.  Y.  502.  ment  of  light.  The  dripping  of  oil 
The  relief  is  not  granted  on  the  and  water,  and  possibly  the  frequent 
ground  that  the  maintenance  and  op-  columns,  interfere  with  convenience  of 
eration  of  the  road  is  a  continuing  access.  These  are  elements  of  damage, 
trespass,  because  the  interests  injuri-  even  though  the  necessary  concom- 
ously  affected  are  incorporeal  and  not  itints  of  the  construction  and  opera- 
subject  to  trespass.  The  theory  of  the  tion  of  the  road,  are  not  the  product  of 
law  is  that  it  is  a  nuisance;  and  some-  negligence,  for  they  abridge  the  land- 
thing  more  than  nominal  damages  owner*s  easement,  and  to  that  extent 
must  be  shown  before  an  injunction  at  least  are  subjects  for  redress  in  an 
will  be  granted.  Bernheimer  \\  Man-  action  for  damages.'*  In  this  case  the 
hattan  R.  Co.,  13  N.  Y.  Supp.  913.  See  question  of  damages  from  noise  and 
also  Sanders  v.  New  York  El.  R.  Co.,  vibration  was  not  properly  before  the 
15  Daly  (N.  Y.)  388.  court,  because  no  exceptions  had  been 

1.  Is  a  Single  Proceeding. — See  Lynch  taken  on  that  point,  but  a  division  of 
V.  Metropolitan  El.  R.  Co.,  129  N.  Y.  the  court  was  foreshadowed  at  the  end 
374;  50  Am.  &  Eng.  R.  Cas.  308;  infra^  of  the  opinion.  The  court,  referring 
this  title,  Right  to  Trial  by  Jury.  to   this,   said  :  "  The    question    which 

2.  Gray  v,  Manhattan  R.  Co.,  128  might  involve  the  difference  of  opinion 
N.  Y.  499.  among  us  is  not  here  presented." 

8.  Kentucky.  —  In   Fulton   v.  Short  6.  In   American  Bank   Note  Co.  v. 

Route  R.  Transfer  Co.,  85   Ky.  640,  it  New  York  El.  R.  Co.,   129  N.  Y.  253, 

was  held  that  a  court  of  equity  would  the  question  of  damages  resulting  from 

not   interfere    with   the  construction  noise  and  vibration  was  directly  before 

of    an    elevated    railroad,  because    it  the   court,  and  it  was  held  that  such 

might  result  in  special  injuries  to  the  damages  could  not  be  recovered,  and  a 

owners  of  abutting  lots  by  reason  of  judgment  of  the  lower  court  which  al- 

smoke,  cinders,  the  cracking  of  walls,  lowed  one  thousand  dollars  for  such 

etc. ;  but  that  such  owners  might  re-  damages  was  modified  by  striking  out 

cover  in  a  court  of  law  for  damages  di-  said  amount.     It  was,  however,  a  ma- 

rectly  resulting  from  such  causes.  jority  opinion  only.  Ruger,  C.  J.,  Peck- 

4.  Drucker  v.   Manhattan   R.    Co.,  ham,  and  O'Brien,  JJ.,  dissenting. 

106  N.  Y.  157;  30  Am.  &  Eng.  R.  Cas.  But   where   the  occupation    of   the 

418 ;  American  Bank  Note  Co.  v.  New  street   is  unlawful  and  past  damages 

York  El.  R.  Co.,   129  N.   Y.  252 ;  50  only  are  sought  to  be  recovered  in  an 

Am.  &  Eng.  R.  Cas.  292  ;   Seebach  v.  action  at  law,  the  company  is  liable  for 

Metropolitan    El.    R.    Co.,    18  N.  Y.  the  noise  of  its  trains.     Kane  v.  New 

Supp.  308.  York   El.  R.  Co.,  125  N.  Y.   164;  46 

In  Drucker  t;.  Manhattan  R.  Co.,  Am.  &  Eng.  R.  Cas.  148. 
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c.  Who  May  Recover — (i)  Personal  Representatives.  — The 
right  of  action  for  injury  to  the  value  of  real  property  occasioned 
by  the  maintenance  and  operation  of  an  elevated  road  is  a  per- 
sonal asset  accruing  to  the  owner  upon  the  happening  of  the  in- 
jury, and  upon  the  owner's  death,  therefore,  passes  to  his  personal 
representative  and  not  to  his  devisee.  All  that  the  devisee  could 
recover  in  such  a  case  would  be  damages  sustained  to  the  value  of 
the  property  after  the  death  of  the  devisor.^  Nor  is  this  rule  af- 
fected by  the  fact  that  the  devisee  is  also  the  residuary  legatee 
under  the  will,  and  that  after  the  commencement  of  the  action 
the  executor  files  his  account  and  a  decree  is  made  directing  him 
to  pay  over  to  the  devisee  the  residue  of  the  personal  estate ;  un- 
til the  final  settlement  the  executor,  and  not  the  devisee,  is  the 
proper  party  to  maintain  the  action.* 

(2)  Subsequent  Purchasers. — As  the  easement  in  the  street  of 
light,  air,  and  access,  which  is  appurtenant  to  property  abutting 
on  such  street,  passes  by  a  conveyance  of  the  land,  it  follows  that, 
where  the  elevated  railway  company  has  acquired  no  right  to 
maintain  its  road  in  the  street,  the  right  to  recover  for  permanent 
damages  occasioned  to  the  property  by  the  existence  of  the  road 
belongs  to  the  owner  of  the  land,  though  he  may  have  purchased 
after  the  construction  of  the  road  ;  *  in  such  case,  however,  he 

1.  Paret  v.  New  York  El.  R.  Co.,  18  entitled  to  the  rents  accruing  from  the 

N.  Y.  Supp.  580;  Griswold  v.  Metro-  decedent's  death  and  if  they  are  inad- 

politan  El.  R.  Co.,  122  N.  Y.  102.  equate,  and  this  is  attributable  to  the 

In  Shepard  v,    Manhattan  R.  Co.,  wrong    of    the    defendants,  it  is    an 

117  N.  Y.  442,  it  appeared  that  the  injury  to  the  reversion,  and  the  rever- 

premises    were    formerly    owned    by  sioners  at   the   time   are  the   persons 

R  and  M,  the  plaintiffs,  and  by  F,  as  entitled  to  maintain  the  acjion."    Ker- 

tenants  in  common.     F*s  widow  was  nochan  v.   New  York  El.   K.  Co.,  130 

joined  as  plaintiff  both  as  administra-  N.  Y.  651;  50  Am.  &  Eng.  R.  Cas.  317. 

trix  of  the  estate  of  F  to  recover  dam-  2.  Griswold   z\  Metropolitan  El.  R, 

ages  which  had  accrued  to  the  estate  Co.,  122  N.  Y,io2.    See  also  generally 

prior  to  F's  decease,  and  individually  Mitchell  v.  Metropolitan  El.  R.  Co., 

with  respect  to  her  dower  interest     A  56  Hun  (N.  Y.)  543. 

demurrer    to    the    complaint  on  the  The    personal    representatives    and 

ground  of  improper  joinder  of  parties  devisees  of  a  deceased  owner  of  prem- 

was  overruled.     While  the  adminis-  ises  affected  by  the  operation  of  an  ele- 

tratrix  might  have  a  separate  right  of  vated  railway,  cannot  join  in  an  action 

action  at  law  for  damages,  yet  as  this  for  damages  caused  thereby ;  since  the 

and  the  equitable  cause  of  action  arose  action  by  the  personal  representative 

out  of  the  same  transaction,  they  were  is  for  loss  of  rent  accruing  in  the  dece- 

properly  joined.    New  Tork  Code  of  dent's  lifetime,  while  that  by  the  dev- 

Civ.  Proc,  §  484,  par.  9,  isee  is  for  permanent  injury  to  the 

Rlglit  of  Lessor's  Heirs. — Where,  at  freehold.    Hart  f.  Metropolitan  El.  R. 

the  time  of  the  owner's  death,the  prem-  Co.,  15  Daly  (N.  Y.)  .^91. 

ises  are  leased  for  a  term  of  years  to  8.  Pappenheim  v.  Metropolitan  El. 

tenants,  the  lease  having  been  executed  R.  Co.,  128  N.  Y.  436;  50  Am.  &  Eng. 

after  the  construction  of  the  road,  the  R.  Cas.  260 ;  Sterry  v.  New  York  El. 

right  to  damages  accruing  from  the  R.  Co.,  129  N.  Y.  619;  Werfelman  7'. 

time  of  his  death  to  the  termination  of  Manhattan  R.  Co.,  16  Daly  (N.  Y.)  35s ; 

the   lease   belongs  to   his  heirs    who  Johnson  v,  Manhattan   R.  Co.,  11  N. 

succeed  to   his  title  to  the  land,  and  V.  Supp.  68;   Mitchell   v,  Metropol- 

not    to    his    personal    representative,  itan  £1.  R.  Co.,  56  Hun  (N.  Y.)543; 

**  As  owners  of  the  reversion  they  are  Grover  v.  Manhattan  R.  Co.,  51  N.  Y. 
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may  not  recover  for  damages  to  the  rental  value  accruing  prior  to 
the  purchase.'     This  right  of  recovery  is  not  affected  by  the  fact 

Super.  Ct.  I ;   American   Bank  Note  Co.,  128  N.  Y.  436;  50  Am.  &  Eng.  R. 

Co.  V.  New   York   El.  R.  Co.,  59  N.  Cas.  260,  where  he  observes  :  "  But  the 

Y.  Super.  Ct.  175;  Conkling  v,  Man-  argument  in  favor  of  the  vendor,  who 

hattan  R.  Co.  (Supreme  Ct.),  12  N.  Y.  owned  the  property  w^hen  the  road  was 

Supp.  847.     See  also  Mitchell  v.  Met-  built,  and  who  sold  his  land  in  a  depre- 

ropolitan  El.  R.  Co.,  134  N.  Y.  11.  ciated  market,  caused  by  the  wrongful 

Apparent  Objections  to  tlie  Bnle. — In  acts  of  the  defendants,  is  not,  to  my 

Werfelman   v,  Manhattan  R.  Co.,  16  mind,  very  strong.     In  the  first  place, 

Daly  (N.  Y.)  355,  the  court,  by  Larre-  he  had  his  right  of  action  to  recover 

more,  C.  J.,   said:   "The  remarks  of  for  all  damages  caused  by  the  trespass 

iudge  Beach  in  Foote  V.Manhattan  El.  up  to  the  time  of  the  commencement 
I.  Co.  (not  reported)  are  impressive  of  of  his  action  ;  and  the  subsequent  con- 
the  natural  attitude  of  a  judicial  officer  veyance  of  the  land  would  not  in  any 
and  a  fair-minded  man  towards  actions  way  affect  that  right.  If  he  desired  to 
of  this  character:  *The  case  is  here  restrain  its  further  continuance,  or  to 
presented  of  a  man  who  goes  and  buys  recover  for  the  permanent  damage 
a  piece  of  property  .  .  .  after  the  caused,  he  could,  while  owner,  com- 
eleva ted  road  was  built,  and  pays' a  less  mence  and  maintain  his  action  in 
price  for  it  because  the  elevated  road  equity.  In  that  action  he  would  obtain 
is  there,  and  then  turns  around  and  sues  full  relief.  If  he  chose  to  sell,  instead 
the  elevated  road ;  and,  in  my  opinion,  of  using  the  remedies  which  the  law 
he  does  not  occupy  a  position  very  gives  him,  that  was  a  matter,  legally 
commendable  in  equity.'  It  does  not  speaking,  of  his  own  choice.  The  de- 
appear,  however,  that  the  learned  judge  fendants  did  not  compel  or  limit  or  re- 
felt  authorized  to  refuse  jurisdiction."  strain  such  sale.  Nothing  that  they 
The  apparent  hardship  of  this  rule  did  could  be  said  to  amount  to  any 
of  law  which  gives  to  the  subsequent  compulsion  by  them."  But  when  the 
purchaser  the  right  to  recover  dam-  vendee  brings  such  an  action,  he  must 
ages  for  all  future  time,  while  the  ven-  rely  upon  such  title  as  he  has  at  the 
dor  is  confined  to  past  damages  which  commencement  of  the  action.  A  con- 
have  accrued  within  the  last  six  years,  veyance  subsequently  executed  and 
is  thus  stated  by  Mr.  Sedgwick:  "There  delivered  to  him  is  not  admissible  in 
cannot  be  much  doubt  that  this "  evidence.  Dean  v.  Metropolitan  El.  R. 
[rule  of  law]  "has  produced  much  Co.,  119  N.  Y.  540.  See  also  Minton  i;. 
practical  injustice.  The  vendor  has  New  York  El.  R.  Co.,  130  N.Y.  333. 
really  suffered  the  whole  damage,  and  1.  In  Sperb  v.  Metropolitan  El.  R, 
sells  the  property  reduced  by  the  effect  Co.,  61  Hun  (N.  Y.)  539,  the  referee 
of  the  construction  and  operation  of  found  that  all  the  damages  which 
the  road.  The 'vendee,  on  the  other  had  been  occasioned  to  the  fee  value 
hand,  buying  at  a  reduced  price,  gets  of  the  premises  had  occurred  prior 
practically  the  benefit  of  the  whole  to  the  plaintifTs  purchase  of  the  prop- 
claim  for  damages,  for  he  has  a  right  erty,  and  that  in  the  conveyance  to 
to  the  injunction,  and  to  compel  the  the  plaintiff  there  was  a  clause  reserv- 
railroad  to  pay  him  the  full  value  of  ing  to  the  grantor  the  right  to  recov- 
his  easements.  In  other  words,  the  er  all  such  damages  as  had  accrued 
result  is  that  in  case  of  a  sale,  the  right  up  to  the  date  of  the  conveyance.  It 
to  the  lion's  share  of  the  damages  is  was  held  that  the  referee  erred  in  find- 
acquired  without  consideration  by  one  ing  that  the  plaintiff  was  entitled  to  a 
who  has  suffered  no  injury,  while  the  certain  sum  on  account  of  the  depre- 
previous  owner,  who  really  suffered  the  ciation  in  the  value  of  the  premises, 
wrong,  loses  all  his  rights."  3  Sedg.  In  Siefke  v.  Manhattan  R.  Co.,  59  N. 
Dam.  (8th  ed.),  ^  1 196.  It  seems,  how-  Y.  Super.  Ct.  444,  the  grantor  assigned 
ever,  that  these  last  objections  are  fully  to  his  purchaser  all  right  to  recover 
answered  by  the  consideration  that  the  past  damages.  The  court  held  that  in  an 
grantor  may  reserve  the  right  to  re-  action  by  the  plaintiff,  the  purchaser, 
cover  permanent  damages ;  and  by  the  to  restrain  the  maintenance  of  the  road, 
further  considerations  presented  by  he  could  not  recover  for  past  damages, 
Peckham,  }.,  speaking  for  the  court  in  although  assigned  to  him  by  the  grant- 
Pappenheim   v.   Metropolitan   El.   R.  or.    This  holding  was  on  the  ground 
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that  an  executor  under  a  will,  afterwards  held  invalid,  had  insti- 
tuted an  action  and  recovered  damages.^  The  grantor  in  the 
conveyance  may,  however,  reserve  the  right  to  recover  all  dam- 
ages, both  past  and  prospective,  and  in  such  case  the  purchaser,  of 
course,  cannot  maintain  an  action.* 

A  proceeding  for  an  injunction  and  for  the  recovery  incidentally 
of  all  damages  is  regarded  somewhat  in  the  nature  of  an  attempt  to 
compel  the  railroad  company  to  condemn  the  land ;  therefore,  the 
company,  after  complying  with  the  judgment  obtained  in  such  a 
proceeding,  acquires  the  right  to  infringe  the  easements,  and  one 
who  afterwards  purchases  the  property  takes  with  it  knowledge  of 
the  rights  acquired  by  the  company,  and  has  no  right  of  action 
for  damages  to  his  alleged  easement.* 

(3)  Landlord  and  Tenant, — In  case  of  trespass  upon  leased  prop- 
erty, the  rule  is  that  the  right  of  action  for  damages  belongs  to 
him  who  suffers  the  injury.  Where  the  trespass  is  of  a  casual  and 
temporary  character,  therefore,  the  right  of  action  is  in  the  les- 
see ;  *  but  where,  as  in  the  case  of  the  elevated  railroads,  the 
nuisance  is  continuous  in  its  nature,  the  injury  is  to  the  inher- 
itance and  causes  a  permanent  diminution  in  the  value  of  the 
property,  and  the  right  of  action  is  in  the  owner  of  the  premises.* 
where  the  lease  is  executed  after  the  construction  of  the  road, 

that  the  principle  which  permits  past  2.  Beservatlon  of  Rlglit  to  Damagos 

damages  to  be  assessed  in  actions  of  by  Orantor. — Sperb    v.    Metropolitan 

this  character  was  exceptional,  and  in-  El.  R.  Co.,  61  Hun  (N.  Y.)  539;  Hoch 

tended   to  prevent   multiplicity  of  ac-  ,r;.  Manhattan  R.  Co.,  59  Hun  (N,  Y.) 

tions,  but  that  it  ought  not  to  be  so  ex-  541 ;  McGean  v.  Metropolitan  £1.  R. 

tended  as  to  permit  a  plaintiff   to  pur-  Co.,  14  N.  Y.  Supp.  761. 

chase  an  outstanding  claim  of  another  But   the  grantor  cannot  reserve  a 

person,   enforceable  only  at  law,  and  right  to  restrain  an   invasion  of  the 

iinite  to  it  his  own  claim  for  equitable  easement    occurring  after  the  grant, 

relief  and  thus  deprive  the  defendant  Foote  r.  Manhattan  R.  Co.,  58  Hun 

of  his  right  to  trial  by  jury.    See  Som-  (N.  Y.)  478. 

mer  v.  New  York  El.  R,  Co.,  60  Hun  3.  An  injunction  against  the  opera- 

(N.  Y.)  148.  tion  of  a  road,  which  the  railroad  com- 

1.  An  abutting  owner  sued  for  dam-  pany  may  avoid  by  tendering  a  speci- 

ages  to   the   permanent  value  of  his  fied  sum  for  the  easement,  is  binding 

property  caused  by  the  railroad.     He  on  persons  to  whom  the  plaintiff,  after 

died   pending  the   action,  which   was  the  trial  and  before  judgment,  conveys 

revived  and   continued  by  his   execu-  the    land ;     and    the   refusal  of  such 

tors,  who  recovered  judgment  for  the  grantees  to  convey  the  easement  is  not 

full  value  of  the  loss.    Afterwards  the  a  ground   for  settmg  aside  or  modify- 

will  under  which  the  executors  acted  ing  the  judgment,  since   the   duty  of 

was  adjudged  invalid  as  a  disposition  of  conveying  is  by  the  decree  imposed  on 

real  estate,  the  premises  were  ordered  the  plaintiff,  and  may  be  made  by  him 

to   be  sold,  and  the  plaintiff  became  notwithstanding  his  conveyance  of  the 

the  purchaser.     It  was   held   that  the  land.    Moss  v.  New  York  El.  R.  Co., 

subsequent  payment  by  the   railroad  17  N.  Y.  Supp.  586;  New   Tork  Code 

company  of   the  judgment   recovered  of  Civ.  Proc,  §  756.  . 

by   the   executors   did   not  affect   the  4.  See    Trespass;    Bedingfield    v. 

plaintiffs  right  to  enjoin  the  operation  Onslow,  3  Lev.  209 ;  Jesser  v.  Gifford, 

of  the  road,  since  the  executors  had  no  4  Burr.  2x41 ;  Addison  on  Torts  139. 

right  to  maintain  the  action.   Mitchell  6.  Kernochan  v.  New  York  El.  R. 

'V.   Metropolitan  El.   R.   Co.,  56  Hun  Co.,  128  N.  Y.  559;  50  Am.  <&  Eng.  R. 

(N.  Y.;  543.  Cas.  317. 
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the  parties  are  presumed  to  have  recognized  the  fact  that  the  ex- 
istence of  the  railroad  would  continue  and  to  have  contracted  with 
reference  to  it.  The  lessee  has  no  right  of  action,  because  he  took 
the  property  subject  to  the  trespass,  but  the  lessor  may  recover 
damages  for  the  rental  value  during  the  time  it  is  occupied  by  the 
tenants.*  Where,  however,  the  lease  is  executed  before  the  con- 
struction of  the  road,  the  lessee  may  maintain  an  action  to  recover 
damages  to  the  extent  of  the  injury  done  to  his  interest.*  The 
measure  of  past  damages  in  an  action  by  the  lessor  is,  as  in  other 

Damages  to  the  inheritance  may  be  Co.,  128  N.  Y.  559;  50  Am.  &  Eng.  R. 

recovered  by  the  owner  in  fee  of  de-  Cas.  317,  the  court,  byAndrews,  J.,  said  : 

tnised  premises,  notwithstanding   the  "In  determining  whether  the  lessee  ac- 

fact  that  such  damages  accrued  during  quired  by  his  lease  the  right  to  recover 

the  existence  of  the  demise.    Conkling  damages  for  injuries  inflicted  upon  the 

V.  Manhattan  R.  Co.  (Supreme  Ct.),  12  property  by  the  road  during  the  term, 

N.  Y.  Supp.  847.  the  situation  at  the  time  the  lease  was 

1.  Kernochan  v.  New  York  El.  R.  first  executed,  the  terms  of  the  instru- 

Co.,  128  N.  Y.  559;  50  Am.  &  Eng.  R.  ment,  and  the  intention  of  the  parties 

Cas.  317;  Hinev.  New  York  El.  R.Co.,  are   to   be  considered.    The  first  and 

128  N.  Y.  571 ;  aff^g^  13  N.  Y.  Supp.  most  obvious  consideration  is  that  the 
510;  Sterry  v.  New  York  El.  R.  Co.,  lease  was  of  the   lot,  and   that  when 

129  N.  Y.  619;  Johnston  zk  Manhattan  made  the  incorporeal  and  appurtenant 
R.  Co.  (Supreme  Ct.),  14  N.  Y.  Supp.  easements  in  the  street  to  the  extent 

^7 ;  Mortimer  v.  Metropolitan  El.  R.  that  they  had  been  taken   or  invaded 

Co.  (Supreme  Ct.),  18  N.  Y.  Supp.  2;  by  the  railroad,  had  been  practically 

Bischoif  V.  New  York  El.  R.  Co.,  18  severed   from   the   abutting  property. 

N.  Y.  Supp.  865;    Mulford  v.  Metro-  The  part  so  taken  away  was   not  en- 

politan  El.  R.  Co.,  12  N.  Y.  Supp.  929;  joyed  in  connection  with  the  premises 

Nooney  v.  New  York  El.  R.  Co.  (Su-  leased  when   the   lease  was  executed, 

preme  Ct.),  17  N.  Y.  Supp.  in  ;  Bar-  But  still  more  material  is  the  fact  that 

rett  V,  Manhattan  R.  Co.   (Supreme  the  rent  reserved  in  the  lease  was  for 

Ct.),  18  N.  Y.  Supp.  71 ;  Sternberger  the  use  of  the  lot  in  its  actual  situation. 

v..  Manhattan  R.Co.,  16  N.Y.  Supp.  539.  This  was  not  stated  in  terms,  but  there 

Damaees  to  the  Cental  value  may  be  can  be  no  other  reasonable  inference. 

allowed  m  an  action,  notwithstanding  It  would  be  an  unnatural  and  violent 

the  fact  that  existing    leases  of  the  presumption  that  the  lessor  intended 

property  were  execute!  more  than  six  to  exact,  or  that  the  lessee  intended  to 

years  before  the  action.    Kane  t^.  Man-  pay,  rent  measured  by  the  value  of  the 

hattan  R.  Co.  (Supreme  Ct.),i7  N.  Y.  use  of  the  premises  without  the  rail- 

Supp.  109;  Conkling  v,  Manhattan  R.  road  on  the  supposition  that  it  would 

Co.  (Supreme  Ct.),  12  N.  Y.  Supp.  846.  be  removed  during  the  term." 

In  an  action  by  one  who  purchases  2.  Lease  Executed  Prior  to  Conatrue- 

property  abutting  on  a  street  after  the  Uon  of  Road. — In  Kernochan  v.  New 

erection  of  the  elevated  railroad  there-  York   El.  R.  Co.,  128   N.Y.  5^9;   50 

on,  for  damages  to  the  property  caused  Am.  &  Eng.  R.  Cas.  317,  the  principle 

by  the  existence  of  the  road,  a  recovery  in  the  text  was  not  involved  directly, 

is  properlyallowed  for  the  loss  of  rental  but  the  court  laid  down  the  rule  that, 

value  during  the  time  covered  by  an  **In  a  case  where  the  lease  was  made 

unexpired  lease  outstanding  when  the  prior  to  the  construction  of  the  road 

plaintiff  purchased  the  property,  the  different  considerations  would  apply, 

lease  having  been  made  after  the  build-  Under  such  a  lease  the  lessee  is  the 

ing  of  the  road.     Werfelman  v.  Man-  party  who  would  be  entitled  to  main- 

hattan  R.  Co.,  16  Daly  (N.  Y.)  355;  tain  the  action,  for  the  same   reason 

Whitlock  V,  Manhattan  R.  Co.,  11  N.  that  we  hold  that  the  lessor  is  entitled 

Y.  Supp.  955 ;  Johnston  v,  Manhattan  in  the  present  case — viz.,  that  he  is  the 

R.  Co.,  II  N.  Y.  Supp.  68;   Barrett  v.  one  who  suffers  the  injury." 

Manhattan  R.  Co.  (Supreme  Ct.),  18  The  point  was  directly  involved  in 

N.  Y.  Supp.  71.  Taylor  v.  Metropolitan  El.  R.  Co.,  50 

In  Kernochan  v.  New  York  EI.  R.  N.  Y.  Super.  Ct.  311,  and  it  was  held 
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cases,  the  difference  between  the  rental  value  of  the  premises 
when  free  from  the  effect  of  the  nuisance  and  that  when  subject 
to  it,^  The  right  of  the  owner  of  the  fee  to  enjoin  the  operation 
of  the  road  is  not  affected  by  the  fact  that  his  premises  are  at  the 
time  subject  to  an  outstanding  lease.* 

(4)  Other  Parties. — As  a  general  rule  any  party  who  has  an 
interest  in  the  abutting  land  and  the  easement  appurtenant  there- 
to, which  is  directly  affected  by  the  maintenance  and  operation  of 
the  road,  has  a  right  to  maintain  an  action  for  damages.' 

that  the  lessees  might  recover  the  de-  the  manner  provided  by  law,  or  thej 

preciation  in  the  rental  value  of  the  may  be  recovered  in  an  action  at  law. 

premises,   but   damages   caused   by   a  In  this  case,  the  damages  to  ensue  to 

falling  off  of  patronage  (plaintiff  was  the  plaintiff  are  simple  and  can   be 

a  physician)  were  held  too  remote.  easily  found  by  a  jur}-." 

In  Kearney  v.  Metropolitan  El.  R.  A  lessee  is  not  entitled  to  a  perpet- 

Co.,  129  N.  Y.  76,  it  appeared  that  the  ual  injunction.    The  injunction,  when 

plaintiff  held  certain  premises  as  the  granted,  should  continue  only  during 

assignee  of  a  lease  which  was  executed  the  existence  of  the  lessee's  interest, 

prior  to  the  construction  of  the  rail-  Welsh  r.  New  York  El.  R.  Co.,    16 

road;   that  the  lease  contained  a  re-  Daly  (N.  Y.)  515. 

newal   clause.     Before   the  expiration  Error  in  granting  an  injunction  in 

of  the  original  lease  the  road  was  con-  favor  of  a  lessee  against  an   elevated 

structed,  and  at  the  expiration  of  said  railway    company,    which   should  be 

lease  it  was  renewed.    The  action  was  operative  after  the  expiration  of  the 

brought  to  restrain  the  further  mainte-  lease,   does    not  necessarily    call    for 

nance  and  operation  of  the  road  and  to  reversal,  since  the  judgment  can  be 

recover  damages  to  the  leasehold.     It  modified  by  limiting  the  operation  of 

was  held  that  the  plaintiff  was  entitled  the  injunction  to  the  period  covered 

to  recover  damages  which  accrued  both  by  the  lease.     Welsh  t».  New  York  EI. 

before  and   after  the  renewal  of  the  R.  Co.,  16  Daly  (N.  Y.)  515;  Odell  v, 

lease,  as  the  new  lease  was  but  a  con-  Metropolitan  £1.    R.    Co.,   22  N.   Y. 

tinuation  of  the  old  one.  Supp.  737. 

But  in  Krone  7'.  Kings  County  El.  1.  Conkling  v,  Manhattan  R.  Co. 
R.  Co.,  50  Hun  (N.  Y.)  431,  it  appeared  (Supreme  Ct.),  12  N.  Y.  Supp.  847. 
that  the  plaintiff  had  a  leasehold  in-  S.  Suarez  i*.  Manhattan  R.  Co.  -  (Su- 
terest  in  the  property  for  a  term  of  preme  Ct),  15  N.  Y.  Supp.  224;  Macy 
three  years.  A  stairway  for  the  ascent  v.  Metropolitan  El.  R.  Co.  (Supreme 
of  passengers  had  been  constructed  in  Ct.),  X2  N.  Y.  Supp.  804. 
front  of  the  house  and  it  was  claimed  8.  See  Parties  to  Actions,  vol.  17, 
that  the  stairway  obstructed  the  light,  p.  ^05 ;  Eminent  Domain,  vol.  6,  p. 
air,  and  access  to  plaintiff's  property  6o§ ;  In  re  Metropolitan  El.  R.  Co. 
and  thereby  injured  and  damaged  the  (Supreme  Ct.),  12  N.  Y.  Supp.  506. 
same.  She  sought  equitable  relief  by  in-  Evidence  that  the  plaintiff  is  in  pos- 
junction  and  damages  for  injury  to  her  session  of  the  abutting  land,  under  a 
leasehold.  The  injunction  was  refused,  recorded  deed,  claiming  a  fee,  is  suffi- 
The  court  said :  "  The  elevated  road  of  cient  proof  of  the  right  to  the  ease- 
the  defendant  has  been  constructed  ments  to  maintain  such  action,  espe- 
with  the  consent  of  the  municipal  au-  cially  where  it  appears  that  the  de- 
thorities  and  of  the  fee  owner  of  the  fendant  has  commenced  proceedings 
premises  in  question,  and  stands  under  to  acquire  title  to  such  easements  by 
the  full  sanction  of  legal  authority.  Its  condemnation.  Werfelman  v.  Man- 
construction  was  intended  to  subserve  hattan  R.  Co.,  16  Daly  (N.  Y.)  355; 
a  public  interest,  and,  in  theory  of  law,  Johnston  7'.  Manhattan  R.  Co.,  11  N. 
it  was  for  a  public  purpose  to  w^hich  V.  Supp.  68.  See  also  Senft  x\  Man- 
private  interests  are  always  subser-  hattan  R.  Co.,  57  N.  Y.  Super.  Ct.  417, 
vient ;  not  that  private  interests  are  to  where,  after  joinder  of  issue,  the  plain- 
be  destroyed  or  disregarded.  .  .  .  tiff  conveyed  the  fee  of  the  premises  to 
The  damages  resulting  to  private  prop-  his  wife,  and  after  trial,  but  before  final 
erty  in  such  cases  may  be  assessed  in  submission,  he  also  assigned  to  her  all 
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his  causes  of  action.     If  the  incidental  if  she  marries  she  shall  be  entitled  to 

relief  by  way  of  past  damages  affects  the   fee.     Bach   v.   New  York  El.  R. 

other  persons  than  the  present  own-  Co.,  60  Hun   (N.  Y.)   128;    Moore  r-. 

€rs,  they  may  properly  be  brought  in  New  York  El.  R.  Co.,  15  Daly  (N.  Y.) 

as  parties.     Shepard  v.  Manhattan  R.  510.     See  also  in  this  connection  Laz- 

Co.,  117  N.  Y.  442.  arus   v.   Metropolitan    El.   R.   Co.,  69 

Partners. — In  an  action  for  damages  Hun  (N.  Y.)  190;  McNair  v.  Roches- 

and  for  injunction,  it  appeared  that  al-  ter,  etc.,  R.  Co.  (Supreme  Ct.),  14  N. 

though  the  plaintiff  held  the  legal  title  Y.  Supp.  39. 

to  the  property,  another  was  partner  The  measure  of  damages  to  the  re- 

with  him  therein.  It  was  held  that  the  mainder-man  is  the  difference  between 

holder  of  the   legal   title  might  main-  the  value  of  the  remainder  with  and 

tain  an  action  in  his  own  name  as  the  that  without  the  railroad,  and  is  to  be 

real  party  in  interest ;    that  his  recov-  estimated  by  taking  the  damage  to  the 

ery  would  not  be  limited  to  an  undi-  fee  and  apportioning  it   between  the 

vided  half  interest  in  the  damages  sus-  life-tenant  and  the  remainder-man  ac- 

tained;     but    the    judgment    that  on  cording  to  the  annuity  tables.    Thomp- 

payment  of  a  certain  compensation  for  son  v.   Manhattan    R.   Co.,    15   Daly 

the  easements  affected,   the    railroad  (N.  Y.)  438. 

company  should  become  entitled  to  a  Tmstees  —  Trust .  Property.  —  When 

•conveyance    thereof,    should    provide  the  plaintiff  in  an  action  for  injunctive 

that  plaintiff's  partner  should  join  in  relief  against  an  elevated  railroad  is  a 

the  conveyance.     Korn  v.  New  York  trustee  and  cannot  sell  and  convey  the 

El.   R.  Co.  (Supreme  Ct,),  13  N.  Y.  premises  in  question  without  the  con- 

Supp.  514.  sent  of  third  parties,   it  is  necessary 

Life-tenant,  Remainderman  and  Re-  that  the  plaintiffs  conveyance  of  title 
Torsloner. — The  construction  and  oper-  to  the  easements  should  be  accom- 
ation  of  the  elevated  road  in  the  street  panied  by  the  consent  of  such  third 
being  a  continuing  nuisance,  the  owner  parties  in  order  that  the  railroad  com- 
•of  the  reversion  of  abutting  premises  be-  pany  may  be  compelled  to  pay  the  fee 
ing  entitled  under  New  2'ork  Code  of  damages.  Reed  v.  Metropolitan  El.  R. 
Civ.  Proc.,^  1665,  to ''maintain  an  action  Co.  (Supreme  Ct),  18  N.  Y.  Supp.  811. 
founded  upon  an  injury  done  to  the  Executors  who  are  also  trustees  may 
inheritance,"  notwithstanding  the  in-  maintain  an  action  for  damages  result- 
tervening  estate,  may  recover  damages  ing  from  an  interference  with  ease- 
accruing  within  the  period  of  limita-  mentsappurtenant  to  the  trust  property, 
tion  of  six  years,  though  the  railway  Knox  v.  Metropolitan  El.  R.  Co.  (Su- 
was  constructed  and  operated  before  preme  Ct.),  12  N.  Y.  Supp.  848;  Meeks 
that  period.  Doyle  v,  Manhattan  R.  v.  Metropolitan  El.  R.  Co.,  58  N.  Y. 
Co.,  16  Daly.  (N.  Y.)  506;  Hine  v.  New  Super.  Ct.  466. 

York  R.  Co.  (Supreme  Ct.),  13  N.  Y.  The  beneficiaries  of  a  trust  cannot 

-Supp.  510;  Ottinger  v.  New  York  El.  maintain  an  action  to  recover  damages 

R.  Co.  (Supreme  Ct),  15  N.  Y.  Supp.  resulting  from  the  operation  of  an  ele- 

18 ;  Thompson  v,  Manhattan   R.  Co.,  vated  railway,  unless  the  trustees  de- 

15  Daly  (N.Y.)  438;  and   16  Daly  (N.  cline  to  bring  the  action.  Lindheim  t;. 

Y.)  64;  affirmed^  130  N.  Y.  360;  Macy  Manhattan  R.  Co.,  68  Hun  (N.  Y.)  22. 

t'.  Metropolitan  El.  R.  Co.  (Supreme  The  executors  and  trustees  of  the  de- 

Ct),  12  N.  Y.  Supp.  804.  ceased  owner  of  abutting  property  do 

In  proceedings  to  condemn  land  for  not  occupy  the  relation  of  purchasers 

the  purpose  of  the  elevated  road,  the  from  the  deceased,  but  succeed   in  be- 

remainder-man,as  well  as  the  life- ten-  half  of  the  beneficiaries  to  the  rights  of 

ants,   must   be    made  parties.    In   re  the  abutter,  and  may  recover  damages 

Metropolitan   El.   R.  Co.     (Supreme  to  the  rental  value  of  the  land  caused 

Ct),  12  N.  Y.  Supp.  506.  by  the  operation  of  the  road.     Morti- 

The  life-tenant  cannot  maintain  a  pro-  nier  r.  Manhattan  R.  Co.,  129  N.  Y. 

ceeding  for  an  injunction  and  for  dam-  81.    And  in  view  of  the  decision  in  the 

ages  to  her  estate  in  the  premises  aris-  case  of   Pappenheim  v.  Metropolitan 

ing  from  the  unlawful  occupation  of  the  El.  R.  Co.,  128  N.  Y.  436;  50  Am.  & 

street  by  the  railroad  company,  with-  Eng.  R.  Cas.  260,  it  would  make  no  dif- 

out  bringing  in  as  parties  those  inter-  ference  whether  they  were  regarded  as 

ested  in   the  fee.      This  rule  applies  subsequent  purchasers  or  not. 

even   though    the    instrument    under  Mortgagor  and  Mortgagee. — In  Porter 

i/v'hich  the  tenant  holds  provides  that  v.  Metropolitan  El.  R.  Co.,  120  N.  Y. 
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d.  Evidence — (i)  Opinion  of  Witnesses. — The  opinions  of  ordi- 
nary witnesses  as  to  what  would  have  been  a  fair  value  of  the 
property  if  the  railroad  had  not  been  built  are  incompetent  as  evi- 
dence ;  so  also  are  their  opinions  as  to  the  causes  which  produced 
the  decrease  in  value  and  as  to  the  amount  of  damages  caused 
thereby.^  This  rule,  however,  is  subject  to  various  modifications ; 
thus,  some  of  the  cases  hold  that  the  admission  of  such  evidence 

284,  it  appeared  that  the  plaintiff  in  subjected    to   personal    inconvenience 

the  case  had  given  a  mortgage  upon  and  discomfort.     Such  a  corporation, 

her  property,  which  in  December  was  therefore,  cannot  recover  for  the  loss  of 

foreclosed  and  the  premises  sold.    The  rental  value,  butonlj  for  the  additional 

action  was  commenced  in  the  following  expense  incurred.     Such  a  recovery  is 

March.     It  was   held  that  the  plain-  in  lieu  of  and  falls  short  of  the  amount 

tiff's  right  of  action  for  injuries  sus-  recoverable  by  an  individual  only,  and 

tained   while    she   had   the  title   was  is  sanctioned  by  the  decisions  in  Sev- 

personal  to  her,  and  did  not  pass  with  enth   Ward   Nat.  Bank  v.  New  York 

it  on  the  foreclosure  sale,  nor  was  she  El.  R.  Co.,  53  N.  Y.  Super.  Ct.  412; 

divested  thereby  of  her  right  of  action.  Fifth  Nat.  Bank  v.  New  York  El.  R. 

The   fact  that   the  judgment   in   this  Co.,  28  Fed.  Rep.  231 ;  New  York  Nat. 

case  would  be  no  bar  to  an  action  by  Exch.   Bank  v.   Metropolitan    El.    R.. 

the  purchaser  in  such  sale  for  damages  Co.,  53  N.  Y.  Super.  Ct.  511." 

accruing  after  the  acquired  title,  did  Kings  Coimty. — In  Kings  County  v^ 

not  affect  the    case.      McFadden   v.  Sea  View  R.  Co.,  23  Hun  (N.  Y.)  i8o^ 

Johnson,  72  Pa:  St.  335;  13  Am.  Rep.  the  supervisors  of  the  county  brought 

681;  King  z\  New  York,  102  N.  Y.  173.  suit  to  restrain  the  construction  of  a 

See  also  Giordano  v.  Manhattan    R.  road  over  the  Parkway  leading  to,  and 

Co.  (Supreme  Ct.),  9  N.  Y.  Supp.  258;  the  road  adjoining  the  Concourse  con- 

Woolsey  v.  New  York  El.  R.  Co.  (Su-  structed  by  the  park  commissioners  of 

preme  Ct.),  9  N.  Y.  Supp.  133.  Brooklyn,  under  New  York  Laws  of 

Where  there  is  a  valid  mortgage  on  1874,  ch.  583,  as  amended  by  Laws  of 

the  premises,  the  judgment  against  the  1875,   ch.  489.     It  was  held  that   by 

railroad  company  must  provide  for  the  these  acts  the  fee  to  the  street  in  ques- 

release  from  such    mortgage  of  the  tion  was  not  vested  in    King*  county, 

rights  to  be  conveyed  by  the  plaintiff  but  remained  in  the  former  owners; 

to  the  railroad  company  upon  payment  that  therefore  the  county  could   not 

of  the  fee  damages,  and  a  failure  to  so  maintain   the    action.      Nor    could   it 

provide  upon  request  by  the  defendant  maintain  the  action  on  the  ground  that 

is  error.     Woolsey  v.  New  York  El.  the  railway  would  frighten  teams  and 

R.  Co.,  134  N.  Y.323,  modifying  9  N.  diminish  the  value  of  adjoining  lots 

Y.  Supp.  133.  which  were  to  be   assessed  to  re-im- 

PremiseB  Are  Owned  and  Occupied  by  burse  the  county  for  moneys  borrowed 
a  Corporation. —  In  American  Bank  for  the  purpose  of  paying  for  improve- 
Note  Co.  f.  New  York  El.  R.  Co.,  59  ments  made  under  the  said  acts. 
N.  Y.  Super.  Ct.  175,  it  appeared  that  1.  McGean  t'.  Manhattan  R.  Co.,  117 
the  buildings  on  the  premises  were  N.  Y.  219;  Korn  v.  New  York  El.  R. 
owned  and  used  by  a  corporation  for  Co.,  59  Hun  (N.  Y.)  505.  See  also 
the  manufacture  of*  engravings,  etc.  In  Thompson  r.  Manhattan  R.  Co.,  16 
discussing  the  question  of  past  damages  Daly  (N.  Y.)  64;  Malcolm  r.  Metro- 
the  court,  by  Freedman,  J.,  said:  "  This  politan  fel.  R.  Co.,  13  N.  Y.  Supp.  283 
raises  the  question  as  to  the  right  rule  (question  allowed  on  cross- examina- 
of  past  damages  in  the  case  of  a  corpo-  tion) ;  Blumenthal  r.  New  York  El.  R. 
ration  in  possession.  In  the  case  of  an  Co.,  17  N.  Y.  Supp.  481 ;  McGay  v. 
individual  owner,  who  himself  was  the  Manhattan  El.  R.  Co.,  16  N.  Y.  Supp. 
occupant  of  the  premises,  the  true  155.  Compare  Werfelman  v.  Manhat- 
measure  of  damages  is  the  loss  of  the  tan  R.  Co.,  16  Daly  (N.  Y.-)  355;  Ot- 
rental  value,  provided  it  appears  that  tenot  r.  New  York,  etc.,  R.  Co.,  2 
the  premises  were  rendered  disagree-  N.  Y.  Supp.  722 ;  Mitchell  ?^.  Metro- 
able  and  uncomfortable.  This  rule  is  politan  El.  R.  Co.  (Supreme  Ct),  9  N.. 
inapplicable  to  a  corporation  in  posses-  Y.  Supp.  130  (criticising  the  McGean 
sion,  because  the  corporation  cannot  be  case);  Teerpenning  v*  Corn  Exch.  Ins. 
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is  not  error  prejudicial  to  the  railroad  company,  where  it  appears 
that  similar  evidence  was  admitted  in  its  behalf,*  or  where  it  ap- 
pears from  the  small  amount  awarded  that  no  injustice  was  done 

Co.,  43  N.  Y.  279;  Marcly.v.  Shults,  from  which  the  court  may  ascertain 

29  N.  Y.  346;  Fremont,  etc.,  R.  Co.  v,  the  quantum  of  damage.    The  opinion 

\Vhalen,  n  Neb.  585;  5  Am.  &  Eng.  of  the  court  by  Peckham,  J.,  and  the 

R.  Cas.  364.  dissenting  opinion  of  Gray,   J.,  with 

In  the  earlier  cases,  it  was  doubted  whom  concurred  Ruger  C,   J.,   both 

whether  there  is  much  force  in  the  rule  discuss  the  question  at  great  length, 

excluding  such  evidence.     In  Thomp-  The  case  has  been  followed  in  prefer- 

son  V,  Manhattan  R.  Co.,  16  Daly  (N.  ence  to  previous  rulings  in  Wallach  v. 

Y.)  64,  Bookstaver,  J.,  in  commenting  Manhattan  El.  R.  Co.,  16  N.  Y.  Supp. 

on  the  case  of  McGean  v,  Manhattan  156;  Delafieldt^.  Manhattan  El.  R.  Co., 

R.  Co.,  117  N.  Y.  219,  said:  "The  fact  16  N.  Y.  Supp.  157. 

is,  that  for  a  long  time,  in  nearly  all  of  See  also  Doyle  v,  Manhattan  R.  Co., 

these  damage  cases,  such  testimony  was  128  N.  Y.  488;  Gray  v,  Manhattan  R. 

admitted  both  as  to  the  rental  and  fee  Co.,  128  N.   Y.  499;   Blumenthal   v. 

value,  although  it  must  be  conceded  New  York  El.  R.  Co.,  17  N.  Y.  Supp. 

that  it  was  very   unsatisfactory    and  481 ;  Kernochan  v.  New  York  El.  R. 

could  aid  the  court  but  little  in  arriving  Co.,  128  N.  Y.  559;  50  Am.  &  Eng.  R. 

at  a  conclusion  upon  the  damages  to  Cas.    317    (question     not    sufficiently 

any  particular  piece  of  property."  And  raised  on  appeal), 

in  the  case  of  Crawford  v,  Metropoli-  It  was   further  held   in  Roberts  v. 

tan  El.  R.  Co.,  120  N.  Y.  624,  the  tenant  New  York  El.  R.  Co.,  128  N,  Y.  455 ; 

of  a  room  on  the  premises  was  asked  50  Am.  &  Eng.  R.  Cas.  326,  that  the 

•*  What  would  the  room  you  occupy,  error  in  admitting  such  evidence  was 

and  for  which  you  said  you  paid  five  not  rendered  harmless  by  the  fact  that 

dollars,  have  been  worth  if  the  elevated  upon  judgment  being  rendered  against 

railroad  had   not    been   opposite  the  it  the  railroad  might  submit  to  an  in- 

house?*'    This  question  was  objected  junction,  and  in  the  meantime  condemn 

to  as  being  incompetent,  and  because  the  easements  instead  of  taking  from 

the  witness  was  not  an  expert.     The  the  plaintiff  a  deed  in  fee  to  them, 

objection  was  overruled,  however,  and  The  admission  of  improper  evidence 

the  appellate  court  considered  that  the  is  not  cured  by  a  finding  of  the  court 

overruling  was  not  error.    The  court  to  the  effect  that  such  evidence  is  dis- 

said :    "While  the  case    of    McGean  regarded,  "except  where  the  opinion 

V,  Manhattan  R.  Co.,  117  N.  Y.  219,  is  a  matter  of  personal  experience  and 

may  be  an  authority  for  the  appellant  knowledge  of  the  expert,  as  shown  by 

upon  the  admissibility  of  the  evidence  prior  and  later  testimony."    The  ap- 

objected  to,  it  is  at  the  same  time  an  pellate  court  has  no  means  of  deter- 

adverse  authority  upon  the  sufficiency  mining  how  much  of  such  testimony 

of  the  objections."    See  also  3  Sedg-  the  trial  court  considered.     American 

wick  on  Damages  (8th  ed.),  ^  1208.  Bank  Note  Co.  v.  Metropolitan  El.  R. 

Later  cases,  however,  insist  strenu-  Co.  (Supreme  Ct.),  18  N.  Y.  Supp.  532. 
ously  upon  the  observance  of  the  rule.  In  an  action  to  recover  damages 
In  Roberts  v.  New  York  El.  R.  Co.,  arising  from  the  operation  of  defend- 
128  N.  Y.  455  ;  50  Am.  &  Eng.  R.  Cas.  ant's  elevated  railway  in  front  of  plain- 
326,  an  expert  witness  was  asked  to  tiff's  premises,  the  court  properly  per- 
testify  what  in  his  judgment  *' is  the  mitted  a  witness  to  state  what  effect  on 
value  of  the  property  damaged,  if  at  plaintiff's  light  was  produced  by  the 
all,  by  the  presence  of  the  structure  railroad  structure,  such  effect  being  a 
and  the  running  of  the  trains."  The  fact  and  not  an  inference.  And  evi- 
admission  of  his  answer  was  held  to  be  dence  of  the  precipitation  of  cinders 
a  reversible  error,  since  the  question  and  dust  from  the  structure  to  the  side- 
asked  of  the  witness  was  the  exact  one  walk  was  properly  admitted  to  show 
which  it  was  the  jury's  province  to  de-  depreciation  in  the  value  of  the  prem- 
cide.  The  court  went  on  to  say  that  ises.  Stanley  xk  New  York  El.  R.  Co. 
the  proper  method  is  to  prove  the  (Supreme  Ct.),  17  N.  Y.  Supp.  931. 
value  of  the  property  before  and  after  1.  Thompson  v.  Manhattan  El.  R. 
the  construction  of  the  elevated  road,  Co.,  16  Daly  (N.  Y.)  64. 
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to  the  company.*  The  testimony  of  a  real  estate  agent  that  not 
one  person  in  twenty  would  take  property  in  the  street  occupied 
by  the  road,  and  that  the  reason  assigned  for  such  refusal  was  that 
it  was  "  on  account  of  the  elevated  railroad,"  is  inadmissible  as 
being  hearsay.* 

The  principal  contention  which  is  made  in  this  connection  re- 
fers to  the  admissibility  of  the  opinion  of  a  person  in  the  real 
estate  business  who  is  called  as  an  expert.  Many  cases  in  the 
lower  courts  held  that  a  real  estate  agent  who  has  followed  the 
sales  and  rental  values  of  property  in  the  neighborhood  of  the 
premises  in  question  was  competent  to  give  his  opinion  as  to  the 
extent  of  depreciation  in  the  value  of  the  property  on  account  of 
the  elevated  road  ;'  but  the  cases  in  the  court  of  appeals  oppose 

1.  When  AdxnlBBlon  of  Improper  £▼!-  expert  was  asked,  '*  What  is  the  rental 
denee  May  be  Disregarded.  —  Mitchell  value  of  the  property  in  question  with 
V.  Metropolitan  El.  R.  Co.  (Supreme  the  free  use  of  all  above  the  surface  of 
Ct.)»  9  N.  Y.  Supp.  130;  Kuh  t*.  Met-  the  street  of  light,  air,  and  access  to 
ropolitan  El.  R.  Co.,  58  N.  Y.  Super,  and  from  the  building.?"  The  court 
Ct.  138.  Thus  in  McGean  r.  Manhattan  held  the  question  competent,  saying  by 
R.  Co.,  1 17  N.  Y.  219,  where  there  was  O'Brien,  J. :  "  This  precise  question  wa's 
abundant  evidence  that  the  actual  rent-  passed  upon  in  Korn  v.  Metropolitan 
alvalueof  similar  property  in  thesame  El.  R.  Co.  (Supreme  Ct.),  13  N.  Y. 
street  steadily  decreased  after  the  build-  Supp.  518,  which  we  are  informed  was 
ing  of  the  road ;  that  while  it  was  being  in  December,  1891.  affirmed  by  the  court 
constructed  business  on  the  street  be-  of  appeals,  129  N.  Y.  648  mem.  The 
gan  to  fall  off;  that  dirt,  ashes,  smoke,  Korn  case  holds  that  the  question  ob- 
and  cinders  filled  the  air,  darkened  the  jected  to  does  not  conflict  with  the 
light,  and  so  embarrassed  trade  that  rule  laid  down  in  the  McGean  case, 
business  left  the  street,  and  the  verdict  117  N.  Y.  219." 

was  for  a  less  amount  than  the  dam-  And  in  Hine  v.  New  York  El.  R. 
ages  this  testimony  tended  to  show,  Co.,  36  Hun  (N.  Y.)  293,  a  real  estate 
the  error  in  the  admission  of  such  evi-  broker  familiar  with  the  property  in 
dence  was  considered  not  to  be  a  question  was  called  by  the  railroad 
ground  for  reversal.  Korn  v.  New  company  and  asked,  **  What  has  been 
York  El.  R.  Co.  (Supreme  Ct.),  13  N.  the  effect,  in  your  opinion,  of  the  ele- 
Y.  Supp.  514.  vated  railroad  upon  the  value  of  the 
In  Blumenthal  v.  New  York  El.  R.  property  so  far  as  the  items  of  light, 
Co.,  17  N.  Y.  Supp.  481,  it  was  held,  air,  and  access  to  the  premises  are 
on  the  ground  that  the  payment  of  concerned.?"  The  plaintiff  objected 
damages  in  avoidance  of  an  injunction  and  the  question  was  excluded.  This 
is  a  matter  of  favor,  that,  where  the  exclusion  was  held  error.  Such  evi- 
opinion  of  a  witness  as  to  the  value  of  dence  was  also  admitted  in  Shepard  v. 
easements  was  improperly  admitted  New  York  El.  R.  Co,  (Supreme  Ct), 
and  damages  of  a  substantial  character  15  N.  Y.  Supp.  175,  it  appearing  that 
were  shown,  the  judgment  in  plaintiiTs  the  witness  had  lived  in  the  neighbor- 
favor  might  be  so  modified  as  to  re-  hood  for  twenty-five  years,  owned 
strain  the  operation  of  the  railroad  un-  property  there,  and  had  kept  himself 
less  the  company  took  steps,  within  a  informed  as  to  both  the  fee  and  the 
reasonable  time,  to  condemn  the  ease-  rental  value. 

ments.     See  also  Bolger  ?».  Metropoli-  There  are  other  cases  in  which  the 

tan  El.  R.  Co.,  20  N.  Y.  Supp.  430.  same  or  similar  questions  have   been 

2.  Mooney  v.  New  York  El.  R.  Co.,  allowed,  and  most  of  them  have  been 
16  Daly  (N.  Y.)  145.  reversed  on  appeal.     Johnston  r.  Man- 

3.  Testimony  of  Real  Estate  Agent. —  hattan  R.  Co.  (Supreme  Ct).  14  N.  Y. 
In  Ottinger  T'.  New  York  El.  R.  Co.  Supp.  897;  Cunningham  r.  Manhattan 
(Supreme  Ct),  17  N.  Y.  Supp.  912,  in  R.  Co.,  13  N.  Y.  Supp.  622;  Benson  r. 
the  general  term  of  the  supreme  court  Manhattan  R.  Co.,  13  N.  Y.  Supp.  957; 
of  the   first  department,  a  real  estate  Livingston  v.  Metropolitan  El.  R.  Co., 

1064 


Sley»t«d  Bmilroadf.  STREET  RAIL  WA  YS.       Seoovery  of  Damagai. 

this  view,  and  uniformly  hold  that  opinion  evidence  as  to  the 
amount  or  cause  of  the  damage,  must  always  be  excluded,  even 
when  given  by  one  who  claims  to  be  an  expert.* 

To  make  available  an  exception  to  the  admission  of  testimony 
of  this  character,  the  objection  must  be  specifically  taken  that  the 
question  calls  for  a  fact  not  provable  by  opinion.* 

(2)  Other  Evidence, — Evidence  as  to  damages  of  a  speculative 
or  contingent  character  is  inadmissible;  thus,  in  an  action  for 
damages  it  is  prejudicial  error  to  admit  evidence  as  to  possible 
uses  which  might  be  made  of  the  plaintiff's  property  by  the  erec- 

18  N.  Y.  Supp.  203  ("Witness  allowed  cases  cited;  Doyle  t'.  Manhattan  R. 
to  testify  as  to  the'*  course  of  rents  in  Co.,  128  N.  Y.  48S;  McGay  v.  Man- 
general^')  ;  Roosevelt  V.  New  York  El.  hattan  El.  R.  Co.,  16  N.  Y.  Supp.  15s; 
R.  Co.,  57  N.  Y.  Super.  Ct.  438  (wit-  Wallach  v,  Manhattan  El.  R.  Co.,  16 
ness  who  knew  the  premises  allowed  to  N.  Y.  Supp.  156;  Sillcocks  r.  New 
say  what  would  be  their  present  value  York  El.  R.  Co.,  19  N.  Y.  Supp.  476; 
w^ithout  the  railroad ) ;  Jones  v.  New  Avery  v.  New  York  Cent.,  etc.,  R. 
York  El.  R.  Co.,  18  N.  Y.  Supp.  134;  Co.,  121  N.  Y.  31.  See  also  Ker- 
Jefferson  v.  New  York  El.  R.  Co.  (Su-  nochan  v.  New  York  El.  R.  Co.,  128 
preme  Ct.),  xi  N.  Y.  Supp.  488;  re-  N.  Y.  559;  50  Am.  &  Eng.  R.  Cas.  317. 
versed  132  N.  Y.  483;  Werfelman  v,  A  real -estate  expert  cannot  be  per- 
Manhattan  R.  Co.,  16  Daly  (N.  Y.)  mitted  to  testify  that  the  physical  ef- 
355;  reversed  134  N.  Y.  613;  Johnston  fects  of  an  elevated  railway  upon  the 
V.  Manhattan  R.  Co.,  11  N.  Y.  Supp.  property  of  an  abutting  owner,  caused 
68;  reversed  134  N.  Y.  613.  a  depreciation  of  the   rental  value  of 

1.  In  McGean  v,  Manhattan  R.  Co.,  the  property.     Such  a  fact  is  not  the 

117  N.  Y.  219,  the  opinion  of  a  witness  subject  of  expert  testimony.     Blum  v. 

was  held  incompetent,  but  it  did  not  Manhattan  R.  Co.,  20  N.  Y.  Supp.  722. 

Appear  that  the  witness  was  an  expert.  In  Peyton  t».  New  York  El.  R.  Co. 

In  Roberts  v.  New  York  El.  R.  Co.,  62  Hun  (N.  Y.)  536,  it  was  held  that 

128  N.  Y.  455  ;  50  Am.  &  Eng.  R.  Cas.  the  court  erred  in  allowing  real  estate 

'326;  rev^g-  12  N.   Y.   Supp.  957,   the  agents  to  testify  that  better  tenants  of 

witness  was  asked  :  "  To  what  extent,  a  property  affected  by  the  operation  of 

if  at  all,  in  your  judgment,  is  the  value  an  elevated  railway   were  obtainable 

of  the  property  damaged,  by  the  pres-  before  the  building  of  the  road  than 

ence  of  the  structure  and  the  running  after,  and  in  admitting  testimony  that 

of  the  trains  ?  **  It  was  held  that  such  a  property  in  a  neighboring  avenue  on 

question  was  not  competent;  that  this  which  there  was  no  elevated  road  com- 

was  the  exact  question  for  the  deter-  manded  better  rent  than  that  abutting 

mi  nation  of  the  court  and  jury;  that  on  avenues  occupied  by  such  roads; 

the  proper  method  was  to  prove  the  the  testimony  in  either  case  being  a 

value  of  the  property  before  and  after  mere  inference  from  facts, 

the  construction    of   the    road,  from  2.  In  Kernochan  v.  New  York  El.  R. 

which  the  quantum  of  damages  maybe  Co.,  128  N.  Y.  559;  50  Am.  &  Eng.  R. 

ascertained.    This  case  is  followed  in  Cas.  317,  the  rule  as  to  the  exclusion 

Gray  z'.  Manhattan  R.  Co.,  128  N.  Y.  of  such  evidence  was  recognized,  but 

499,  and  Jefferson  v.  New  York  El.  R.  it  was  held  that  where  an   expert  is 

Co.,  132   N.  Y.  483,  where   it  is  held  asked   to   state,  in  his   judgment,  the 

error  to  permit  a  witness  to  testify  as  amount  of  damage  suffered,  a  general 

to  what  in  his  opinion  **  would  be  the  objection  on   the  ground  of  incompe- 

value  of  the  property  were  it  not  for  tency  is  insufficient  to  raise  the  point 

the  existence  of  the  road."     Such   a  that  the  question   involved  a  fact  not 

question  is  not  only  objectionable  as  provable  hy  opinion, 

being  an  opinion,  but  as  being  in  re-  And  in  Carter  v.  New  York  El.  R. 

gard  to  a  matter  of  speculation.     Ker-  Co.,  134  N.  Y.  168,  the  objection  to  the 

nochan  v.  New  York  El.  R.  Co.,  130  opinion  of  an  expert  witness  as  to  the 

N.  Y.  651 ;  50  Am.  &  Eng.  R.  Cas.  3^1 ;  existence  of  the  amount  of  damages 

Suydam  t;.  New  York  El.  R.  Co.  (Su-  sustained  was  on  the  ground   that  it 

preme  Ct.),  19  N.  Y.  Supp.  49,  and  was   ''immaterial,    incompetent,    and 
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tion  of  expensive  buildings  upon  it,  and  as  to  the  amount  of 
income  which  might  be  expected  to  be  derived  from  these 
improvements.^ 

Evidence  as  to  the  amount  of  depreciation  in  rental  value  of  the 
property  on  account  of  the  construction  of  the  road  is  admissible 
against  the  railroad  company,  if  it  is  not  given  in  the  form  of  the 
estimate  of  a  witness,  and  is  not  objectionable  as  being  an  opinion 
on  a  matter  which  the  jury  is  to  decide  ;  *  and,  in  a  proceeding 
for  an  injunction,  evidence  as  to  the  impairment  of  the  rental 
value  of  the  premises  is  not  rendered  incompetent  by  the  fact 
that  the  plaintiff  himself  was  the  occupant  thereof.' 

As  a  general  rule,  evidence  as  to  the  effect  of  the  road  on  prop- 
erty adjacent  to  the  plaintiff's  premises  and  on  the  same  street  is 
admissible;*  but  this  is  true  only  where  the  character  of  the 
plaintiff's  property  bears  such  a  similarity  to  the  other  property, 
concerning  which  evidence  is  admitted,  as  to  make  it  reasonable 

hypothetical,  and  that  the  difference  in  uses  to  which  the  building  is  adapted,, 

value  was  not  the  measure  of  damages."  among  them  its  use  for  offices.     Ker- 

It  was  held  that  this  was  insufficient  to  nochan  v.  New  York  El.  R.  Co.,  13  X. 

raise  the  point  that  the  opinion  evi-  Y.  Supp.  624;  aff*g^  N.  Y.  Supp.  648. 

dence  was  inadmissible,  in  view  of  the  The  rule  of  the  text  is  opposed  by 

fact  that  both  parties  asked  their  ex-  Mr.  Sedgwi ck, who  says:  **  There  seems 

pert  witnesses  this  identical  question,  to  be  no  reason  or  principle  why,  in 

See  also  the  language  used  in  the  case  suits  for  the  fee  value,  such  testimony 

of  McGean  v,  Manhattan  R.  Co.,  117  should  not  be  received."    3  Sedg.  on 

N.  Y.  219.  Dam.  (8th  ed.),  §  laoS. 

1.  Evidenee    of  Bpecnlatlve  or    Con-  2.  Evidence    as    to    Rental  Value. — 

tlngent  Damagee. — Sixth  Ave.  R.  Co.  Moore  v.  New  York  El.  R.  Co.,  59  N. 

V.  Metropolitan    R.   Co.,  56  Hun  (N.  Y.  Super.  Ct.  32  (particularly  where 

Y.)  182  ;  Mundorf  v.  New  York  El.  R.  the  witness  also  states  the  value  of  the 

Co.,  62  Hun  (N.  Y.)  465.  property  before  and  after  the  railroad 

Thus,    in    an    action    for    damages  is  built) ;  Korn  v.  Metropolitan  El.  R. 

caused  by  the  construction  of  an  ele-  Co.,  59  Hun  (N.  Y.)  505 ;  Bischoff  v. 

vated  road,  evidence  of  what  it  would  New  York  El.  R.  Co.,18  N.  Y.  Supp.865. 

have   cost    to    have  erected  dwelling  Under  the  constitutional  provision 

houses  on  the  lots,  what  they  would  compensation   must  always  be  made 

have  rented  for  if  they  had  been  built  before   the  taking  of    the    property; 

with  the   road   there,  and  what  they  therefore,in  condemnation  proceedings 

would  have   rented  for  had  the  road  it  is  proper  to  reject  evidence  that  the 

not  been  constructed,  is  inadmissible  property  had  not  depreciated  in  value 

as   being  speculative  and   contingent,  from  such  taking.     Jewett  t'.  Union  El. 

The  measure  of  damages  is  the  dimi-  R.Co.( Supreme  Ct.),  i  N.Y. Supp.  123. 

nution  in  the  rental  and  usable  value  An  agreed  rent,  and  a  lease  showing 

of  the  lots  computed  for  the  time  em-  the  agreement,  while  not  conclusive,  is 

braced  in  the  action.     Tallman  f.  Met-  admissible  as  evidence    showing  the 

ropolitan  El.  R.  Co.,  121  N.  Y.  119;  43  rental  value  of  the  premises  affected 

Am.  &  Eng.  R.  Cas.  409;  r€i>*g  2  N.  by  the  railroad,  provided  the  witness 

Y.  Supp.  130.  shows  that  the  lessors  had  taken  pos- 

But  the  testimony  of  a  witness  as  to  session  thereunder  and  paid  the  stipu- 

the  rental  or  fee  value  of  the  premises  lated  rent.     Greenwood  z\  Manhattan 

without    the     railroad,    based    partly  R.  Co.,  19  N.  Y.  Supp.  702. 

upon  the  possibility  of  the  new  build-  3.  Woolsey  v.  New  York  El.  R.  Co. 

ing  being  used   for  offices,  cannot   be  (Supreme  Ct.),  9  N.  Y.  Supp.  133. 

stricken  out  on  motion  as  being  based  4.  Thus  the  testimony  of  owners  of 

partly  upon  conjecture  or  a  possibility,  property  in   the  neighborhood  of  the 

where  the  substance  of  the  testimony  plaintiff's  premises  that  they  had  diffi- 

is  that  the  opinion  is  based  upon  the  culty  in   renting  their  flats   after  the 
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to  presume  that  the  road  had  a  like  effect  upon  each,  and  it  is 
error  to  admit  evidence  as  to  injuries  sustained  by  other  property 
on  the  same  avenue  but  in  no  way  connected  with  or  similar  to 
plaintiff's  property.*  Evidence  of  the  diminution  of  the  rental 
value  of  other  buildings  near  to  that  of  the  plaintiff,  but  not  on 
the  line  of  the  railroad,  is  also  admissible  in  behalf  of  the  railroad 
company.*  Evidence  that  since  the  building  of  the  railroad  the 
trade  and  business  of  the  street  has  fallen  off  and  the  amount  of 
custom  greatly  diminished  in  volume  and  changed  in  character,  is 
competent  and  relevant  evidence  on  an  issue  as  to  the  deprecia- 
tion of  the  value  of  an  abutting  owner's  property.^ 

It  is  error  to  admit  in  evidence  an  offer  made  to  the  plaintiff  to 
purchase  the  premises  in  question  for  the  purpose  of  showing 
their  value  prior  to  the  construction  of  the  road.* 

road  was  built,  is  competent  as  show-  he  occupied  the  premises,  and  why  the 

ing  the  uniform  operation  of  a  general  landlord  was  induced   to   receive   the 

cause,  and  that  the  plaintiff's  loss  of  rent  he  did.    Thompson  v.  Manhattan 

rents  was  not  attributable   to  his  own  R.  Co.,  i6  Daly  (N.  Y.)  64. 

neglect.     Kuh  v.   Metropolitan  El.  R.  2.  In  re  Union  El.  R.  Co.  (Supreme 

Co.,  58  N.  Y.  Super.  Ct.  138.  Ct.),  7  N.  Y.  Supp.  853;  Kane  i'.  New 

The  rule  of  the  text  is  sustained  also  York   El.  R.  Co.,   125  N.  Y.  187;  46 

in   Sherwood  v.   Metropolitan    El.  R.  Am.  &  Eng.  R.  Cas.  137.     In  this  lat- 

Co.  (Supreme  Ct.),  12  N.  Y.  Supp.  852;  ter  case,  however,  it  was  held  that  the 

Myers  v.  Metropolitan  El.   R.  Co.,  ig  rejection  of  such  evidence  would  not 

N.Y.  Supp.  223;  Benjamin  T'.  New  York  be   ground  for  reversal,  it  appearing; 

El.  R.  Co.  (Supreme  Ct.), 17  N.Y.  Supp.  that  in  the  early  part  of  the  trial  the 

908  (witness  owning  adjacent  property  parties  apparently  assented  to  a  rule 

allowed  to  state  why  he  changed  his  excluding  evidence  of  this  character, 

building  into  a  hotel) ;  Galway  r>.  Met-  See  also  Sherwood  v.  Metropolitan  EK 

ropolitan  El.  R.  Co.  (Supreme  Ct.),  13  R.  Co.  (Supreme  Ct),  12  N.  Y.  Supp. 

N.  Y.  Supp.  47  (in  this  case  a  photo-  852. 

graph  of   a  building  on  a   corner  di-  3.  Drucker  v.  Manhattan  R.  Co.,  106 

rectly  opposite  to   the  plaintiiFs   was  N.  Y.  157;  30  Am.  &  Eng.  R.  Cas.  418: 

also  admitted   in  evidence) ;  Brush  v.  Biggart  v.  Manhattan  R.  Co.,  16  Daly 

Manhattan  R.  Co.,  17  N.  Y.  Supp.  541;  (N.  Y.)  50S. 

Johnston  v,  Manhattan  R.  Co.  (Su-  But,  this  effect  must  be  the  result  of 
preme  Ct.),  16  N.  Y.  Supp.  434  (effect  a  taking  of  the  easements  of  the  abut- 
of  smoke  and  cinders  on  plaintifTs  ting  property.  A  change  in  the  char- 
property  proven  by  eflfect  of  same  on  acter  of  the  neighborhood,  directly  or 
adjacent  property  similarly  situated).  indirectly  attributable  to  the  presence 

Proof  of  the  existence  of  posts  or  of  the   railroad,  cannot  be  taken  into 

columns  supporting  part  of  the  ele-  consideration  in  estimating  plaintiff's 

vated  structure  which   is   complained  damages.     Moore  v.  New  York  El.  R. 

against  is  admissible,  although  such  Co.,  15  Daly  (N.  Y.)  510. 

columns  are  not  in  front  of  plaintiffs  4.  Offer  to  Purchase  Property  ae  Et- 

property.    Galway  z\  Metropolitan  El.  Idence. — Hine  v,  Manhattan    R.   Co., 

R.  Co.  (Supreme  Ct.),  13  N.  Y.  Supp.  132  N.  Y.  477,  rev^fr  13  N.  Y.   Supp. 

47.     See  also  Steinmetz  t',  Metropoli-  ^10;  Lawrence  v.  Metropolitan  El.  R. 

tan  El.  R.  Co.,    18  N.  Y.  Supp.  209.  Co.,  15  Daly  (N.  Y.)  502.     The  court 

1.  Sixth  Ave.  R.  Co.  r.  Metropolitan  in  this  last  case  quoted  with  approv- 

El.  R.  Co.,  56  Hun  (N.Y.)  182.     Com-  al  the  language  of  Follett,  J.,  in  de- 

^nr^  BischofF  V.  New  York  El.  R.  Co.,  livering    the    opinion    in     Keller    7\ 

18  N.  Y.  Supp.  865.  Paine,  34  Hun  (N.  Y.)   177:     "  It  has 

Thus  the  testimony  of  a  witness  as  been  intimated  in  some  cases  that  of- 

to  what   rent  he  paid   for  premises  on  fers  are  evidence  of  value,  but  it  is  a 

an  adjacent  street  not  on  the  line  of  the  class   of  evidence  which    it   is   much 

road  is   properly   rejected,  when   it  is  safer  to  reject   than   to   receive.      Its 

not  shown  under  what  circumstances  value  depends  upon  too  many  circum- 
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It  will  be  observed  that  the  improper  admission  or  rejection  of 
evidence  is  not  ground  for  reversal,  where  it  appears  from  all  the 
facts  in  the  case  that  such  admission  or  rejection  was  harmless.* 

The  rules  concerning  the  admissibility  of  evidence  are  not  to 
be  applied  strictly  in  proceedings  before  commissioners  of  ap* 
praisal  appointed  by  the  supreme  court.  As  a  general  rule  such 
commissioners  have  a  wider  range  and  a  larger  discretion  as  to  the 
reception  of  evidence  than  the  courts  have,  and  unless  their  award 
is  manifestly  unjust  it  will  not  be  disturbed.* 

stances.     If  evidence  of  offers  is  to  be  Y.  219;  White  v.  Manhattan  R.  Co. 

received  it  will  be  important  to  know  (Supreme  Ct),  18   N.  Y.  Supp.  396; 

whether  the  offer  was  made  in  good  In  re  New  York  El.  R.  Co.  (Supreme 

faith  by  a  man  of  good  judgment  ac-  Ct.),  15  N.  Y.  Supp.  909:  Ottinger  r. 

quainted  with  the  value  of  the  article  New  York  El.  R.  Co.   (Supreme  CL), 

and  of  sufficient  ability   to  pay;  also  17  N.  Y.  Supp.  912. 

whether  the  offer  was  cash,  or  credit.  The  error,  if  any,  in  permitting  the 

or  in  exchange ;  or  whether  made  in  plaintiff  to  prove  that  his  tenant  had 

reference  to  the  market  value  of  the  demanded  a  decrease   in  the  rent  of 

article,  or  to  supply  a  particular  need,  the  premises  on  account  of  the  pres- 

or  to  gratify  a  fancy.     Private  offers  ence    of    the    elevated    railroad,    the 

can   be   multiplied  to  any  extent   for  amount  of  decrease  not  being  shown, 

purposes  of  a  cause,  and  the  bad  faith  is  cured  if  the  court  charges  the  jury 

in  which  they  were  made  will  be  diflR-  not  to  consider  the  abatement  of  the 

cult  to  prove.    The  reception  of  this  rent  for  any   purposes.    Mortimer  i*. 

class  of  evidence  would  multiply  the  New  York  El.  R.  Co.,  57  N.  Y.  Super, 

issues  upon  the  questions  of  damages  Ct.  244. 

to  an  extent  not  to  be  tolerated  by  2.  In  ProceedlngB  Before  Ck>inml88ion- 

courts    aiming   practically  to   admin-  crs  of  Appraisal. — In  re  New  York  El. 

ister    justice  between  litfgants."     See  R.  Co.  (Supreme  Ct.),  8  N.  Y.  Supp. 

also  Scale  t'.  Metropolitan  El.  R.  Co.  707;  15   N.  Y.  Supp.  909;  In  re  New 

(Supreme  Ct),  16  N.  Y.  Supp.  419;  York,  etc.,  R.  Co.,  27  Hun  (N.  Y.)  122; 

Whitney  x\  Thacher,  117  Mass.  523.  Troy,  etc.,  R.  Co.  z\  Lee,  13  Barb.  (N. 

But  when  the  Lawrence  case  above  Y.)  169.    In  the  former  of  these  cases 

mentioned  came  up  a  second  time,  in  a  the  court,  by  Van  Brunt,  P.  J.,  said  : 

proceeding  for  an  injunction,  the  court  "The  rule  is  well  settled  that  commis- 

regarded  the  admissionof  such  evidence  sioners  appointed  in  proceedings  such 

as  inoperative  to  affect  the  validity  of  as  these  are  at  bar  (condemnation  pro- 

the  judgment,  on  the  ground  that  the  ceedings)  are  not  to   be  governed  in 

basis  of  the  action  was  the  right  to  in-  the  receipt  of  evidence  by  the  strict 

junctive    relief,  and  that   recovery  of  rules  obtaining  in  a  court.    Indeed  the 

past  damages  was  merely  incidental,  statute  says  they  shall  not  be.    They 

and  allowable  only    for  purposes  of  may  go  and  view  the  premises,  and 

complete   justice.     Lawrence  v.  Met-  upon  the  knowledge  thus  acquired  base 

ropolitan  El.  R.  Co.,  16  Daly  (N.  Y.)  their  award." 

501 ;  and  in  Kuh  v.  Metropolitan  El.  The  commissioners    may  disregard 

R.  Co.,  58  N.  Y.  Super.  Ct.  138,  it  is  the  testimony  of  witnesses  as  to  the 

considered  that  the  error  in  admitting  damage  resulting  to  the  property  from 

such  evidence  was  not  ground  for  a  re-  the  construction  of  the  road,  and  may 

versal,  it  appearing  that  the  award  was  base   their  conclusion   on   knowledge 

a  reasonable  one.   But  in  Mine?'.  Man-  and  information  obtained  solely  from 

hattan  R.  Co.,  132  N.  Y.  477,  where  the  a  view  of  the  premises.     In  re  Kings 

question  of  the  value  of  the  property  Co.  El.  R.  Co.  (Supreme  Ct),  15  N, 

was  sharply  contested,  it  was  held  re-  Y.  Supp.  516. 

versible  error  to  admit  such  evidence.  The  ordinary  rules  of  evidence  are 

1.  HarmlesB  Errors. — Kuh  t*.  Metro-  not  applicable  in  a  proceeding  before 

politan  El.  R.  Co.,  58  N.  Y.  Super.  Ct.  commissioners  to  ascertain  damages  to 

138;  Mitchell  V,  Metropolitan  El.  R.  property  resulting  from  the  erection 

Co.  (Supreme  Ct.),  9  N.  Y.  Supp.  130;  and  operation  of  an  elevated  railway, 

McGean  v.  Manhattan  R.  Co.,  117  N.  and  their  report  cannot  be  rejected 
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Other  miscellaneous  cases  involve  the  application  of  well-known 
rules  as  to  the  admissibility  of  evidence.^ 

e.  Measure  of  Damages — (i)  Generally, — The  recovery  by 
the  abutting  owner  is  based  upon  the  ground  that  the  presence 
of  the  elevated  railroad  impairs  his  easements  of  light  and  air, 
and  of  access  in  the  street.  In  actions  at  law  to  recover  past 
damages,  it  is  for  the  jury  to  determine,  under  the  circumstances, 
the  actual  amount  of  injury  sustained  ;*  and  where  the  landowner 
alleges  the  existence  of  the  road  as  the  cause  of  the  decrease  in 

because  of  the  admission  of  testimony  competent,  since  the  motive  of  a  wit- 

which    would    not    be    received   in  a  ness  in  performing  an  act  can  only  be 

court.  Commissioners  are  usually  lay-  given   in   evidence   when   there  is  no 

men  and  not  supposed  to  be  acquainted  other  method  of  proving  it.   See  Scott 

with   the  technical  rules  of  evidence,  v.  Metropolitan  El.  R.  Co.,  21  N.  Y. 

In  re  Sobel   (Supreme  Ct.),  8   N.  Y.  Supp.  630. 

Supp.  707;  In  re  New  York  £1.  R.  Co.        Evidence  of  Uee  of  PremlBeB  by  Owner 

(Supreme  Ct.),  15  N.  Y.  Supp.  909;  for  lUegal  Purposes. — In  Lawrence  v. 

In  re  Kings  County  El.  R.  Co.  (Su-  Metropolitan  El.  R.   Co.,   126  N.   Y. 

preme  Ct),  15  N.  Y.  Supp.  516.  483 ;  aff^g  16  Daly  (N.Y.)  501,  evidence 

1.  Hearsay  Evidence. — See  generally  was  given  tending  to  show  that  be- 

Hearsay   Evidence,  vol.  9,  p.   325.  fore  the  construction  of  the  road  the 

Thus,  declarations  by  tenants  testified  house  on  the  landowner's  premises  had 

to  by  the  janitor  of  the  house  as  to  the  been  rented  by  the  plaintiff's  agent  to 

entry  of  dirt,  smoke,  etc.,  from  the  rail-  persons  who  had  used  it  as  a  house  of 

road  into  their  rooms,  because  of  which  prostitution.  There  was  evidence  tend- 

they  were  forced  to  keep  their  windows  ing  to  show  that  the  agent  had  notice 

closed,  but  not  assigned  as  a  reason  that  in   some  cases  the  house  was  so 

for  giving  up  their  rooms  in  the  house,  used,  and  that  he  renewed  leases  after 

are  mere  hearsay  and  cannot  be  ad-  such  notice ;  but  there  was  no  evidence 

mitted   in  evidence.     Saxton  v.   New  showing  that  he  in   any  way  affirma- 

York  El.  R.  Co.,  18  N.  Y.  Supp.  188.  tively  aided,  abetted,  or  countenanced 

In  Barrett  t;.  Manhattan  R.  Co.  (Su-  such  use,  or  that  the  rent  was  fixed 
preme  Ct.),  18  N.Y,  Supp.  71,  the  land-  with  reference  thereto.  The  counsel 
owner,  the  plaintiff  in  the  case,  was  for  the  railroad  requested  the  court  to 
called  as  a  witness  in  his  own  behalf,  find  that  the  purpose  for  which  the 
The  railroad  then  called  a  former  ten-  house  was  used  was  known  to  the  plain- 
ant  of  the  plaintiff's,  who  testified  that  tiiTs  agent,  and  that  for  such  purp>ose 
he  had  never  complained  to  plaintiff  of  the  railroad  had  caused  no  diminution 
the  dust,  smoke,  cinders,  etc.  Plaintiff  in  the  rental  value.  It  was  held  proper 
being  recalled  related  conversations  of  to  refuse  such  requests  as  irrelevant ; 
the  tenant  complaining  of  serious  in-  and  that  the   particular    use    of  the 

J 'ury  to  his  goods  from  dust  and  cinders,  house  had  nothing  to  do  with  the  in- 

[t  was  held  that  such  conversations  jury  suffered  by  the  plaintiff,  but  was 

were   not  hearsay,  but   original    evi-  wholly  independent  of  it.     Ely  v,  Ni- 

dence,  for  the  purpose  of  impeaching  agara  Co.,  36  N.  Y.  297. 
the  tenant  2.  ProTlnce  of  the  Jury. —  The  ques- 

Hotiyeof  Wltneas  In  LeaTlng  Premises  tion  of  the  amount  of  damages  actual - 

Inoompetent. — In  Moore  v.  New  York  ly  suffered  by  the  landowner  is,   like 

El.  R.  Co.,  15  Daly  (N.  Y.)   510,   a  all  other  questions  of  fact,  for  the  jury, 

witness  was  not  allowed  to  be  asked  Williams  v,  Brooklyn  El.  R.  Co.,  126 

this  question:    "  Was  the   reason  of  N.  Y.96;  46  Am.  &  Eng.  R.  Cas.  149. 
your  going  away  from  there  (1.  ir.,  the        The  jury's  province,  however,  does 

premises  in  question),  in  any  way  con-  not  go  further  than  the  determination 

nected  with  the  effects  produced  by  of  the  amount  of  damages   upon  the 

the  operation   of  the  road?"     It  was  evidence  produced  at  the  trial;  whether 

held  that  the  exclusion  of  the  question  the  elevated  structure  is  or  is  not  one 

was  not  error.     It  called   for  the  con-  which  the  legislature  may  lawfully  au- 

clusion  of  a  witness  as  the  reason  for  thorize  to  be  constructed  in  the  street, 

doing  a  certain  act,  and  was  clearly  in-  without  the  landowner's  consent,  is  a 
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the  value  of  his  property,  and  the  company  maintains  that  the 
decrease  is  due  to  other  causes,  it  is  for  the  jury  to  say  to  what 
the  decrease  is  attributable.*  But,  as  will  be  seen,  where  the  pro- 
ceeding is  in  equity  for  an  injunction,  the  whole  matter  is  for  the 
determination  of  the  court,  including  the  measure  of  past  dam- 
ages ;  and  in  all  cases  the  finding  of  the  trial  court,  whether  by 
the  court,  by  referee,  or  by  jury,  will  not  be  disturbed,  except 
where  there  is  a  plain  case  of  error.*  The  measure  of  damages 
is  the  same,  whether  the  landowner  has  the  fee  of  the  street  or  a 
mere  easement  therein.^ 

In  a  common-law  action  the  damages  recovered  are  for  the 
injury  to  the  actual,  rental,  and  usable  value  of  the  premises  up 
to  the  time  of  the  commencement  of  the  action  ;*  and  this  rule 
applies  in  determining  the  measure  of  past  damages  in  injunction 
proceedings.* 

quef^tion    of  law  and  for  the    court,  awarded  on  trial  by  the  court  upon  a 

Williams  r.  Brookh'n  El.  R.  Co.,   126  direct  conflict  of  evidence  as  to  the  ex- 

N.  Y.  96;  46  Am.  &  Eng.  R.  Cas.  149.  tent  of  the  injury  from  the  elevated 

In  Moore  v.  New  York  El.  R.  Co.,  structure,  will  not  be  held  excessive  on 

126  N.  Y.  671,  the  court  stated  to  the  appeal  where  it  is  not  inconsistent  with 

jurj  the  amount  of  annual   loss  suf-  the  facts  shown  and  does  not  transcend 

fered  by  the  plaintiff,  as  testified  to  by  the  fair  effect  of  the  evidence.   Galway 

the  defendant's  witnesses,  caused    by  v.  Metropolitan  El.  R.  Co.  (Supreme 

the  maintenance  and  operation  of  the  Ct.),  13  N.  Y.  Supp.  47;  ajf'd  128  N. 

elevated  railroad,  and  charged  them  Y.  432.     See  also  Barrett  t%  Manhat- 

that  they  must  find  a  verdict  in  gross  tan  R.  Co.   (Supreme  Ct.),  18   N.  Y. 

for  not  less  than  that  sum  with   inter-  Supp.  71. 

est.    The  charge  was   held  error ;  for  3.  Meaavre  of  Damagea  Not  Affected 

while  in  such  actions  the  jury  may  in  t>y  Ownership  of  Fee. —  Sobel  v.  New 

their  discretion  award  damages  inca-  York  El.  R.  Co.  (Supreme  Ct.),  9  N. 

pable  of  liquidation   by  computation,  Y.  Supp.  342;  Story  v.  New  York  EI. 

they  are  not  bound  to  do  so.      Citing  R.  Co.,  90  N.  Y.  162  ;  7  Am.  &  Eng.  R. 

for  authority  Walrath  v.  Redfield,   18  Cas.  596;  43  Am.  Rep.  146. 

N.  Y.  462;   Mairs  v.  Manhattan    Real  4.  Uline  v.  New  York  Cent.  St.  R. 

Estate  Assoc,  89  N.  Y.  498.  Co.,  loi  N.  Y.  109;  23  Am.  &  Eng.  R. 

1.  The  plaintiff's  evidence  in  an  ac-  Cas.  3;  54  Am.  Rep.  661.  See  supra, 
tion  showed  that  shortly  after  the  con-  this  title,  Common  Law  Ac f ion, 
struction  of  the  road,  the  rental  value  It  was  held  in  American  Bank  Note 
of  the  property  depreciated.  The  evi-  Co.  v.  New  York  El.  R.  Co.,  59  N.  Y. 
dence  on  the  part  of  the  railroad  com-  Super.  Ct.  175,  that  where  the  abutting 
pany  showed  that  the  falling  off  in  the  owner  was  a  corporation,  and  itself  oc- 
rents  was  due  to  the  removal  of  the  cupied  the  premises,  it  could  not  re- 
grocery  trade  which  had  become  cen-  cover  as  for  loss  of  rental  value,  but 
tered  in  the  street  in  question  to  an-  might  recover  for  additional  expense 
other  locality.  It  was  held  that  the  incurred  caused  by  the  construction, 
cause  for  the  difference  in  the  rental  maintenance  and  operation  of  the  road ; 
vadue  of  the  property  was  a  question  such  as  in  the  case  at  bar  the  cost  of 
for  the  jury  to  decide.  Moore  v.  New  an  electric  light  plant  and  running  the 
York  El.  R.  Co.,  15  Daly  (N.  Y.)  510.  same,  the  cost  of  reflectors,  the  injury 

2.  That  the  railroad  company  cannot  and  expense  in  the  use  of  the  property 
demand  a  trial  by  jury  in  an  injunction  and  interest  on  certain  items, 
proceeding,  although  the  question  as  5.  Tallman  v.  Metropolitan  EI.    R. 
to  past  damages  is  involved,  is  settled  Co.,  121  N.  Y.  119;  43  Am.  &  Eng.  R. 
by  the  case  of  Lynch  v.  Metropolitan  Cas.  409. 

El.  R.  Co.,  129  N.  Y.  274;  50  Am.  &  In  equitable  actions  for  interference 

Eng.  R.  Cas.  308.  See  tif/ra,  this  title,  with    easements,    damages    to  rental 

Right  to  Trial  by  Jury,  value  may  be  computed  to  the  time  of 

The    amount    of    compensation  trial,  and  interest  on  the  sum  awarded 
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In  a  proceeding  in  equity  for  an  injunction,  this  being  in  the 
nature  of  condemnation  proceedings,  such  prospective  damages 
are  awarded  as  would  be  assessed  in  a  proceeding  to  condemn  the 
same  property.*  And  the  measure  of  damages  is  the  injury  to 
the  fee  value — i,e,y  the  permanent  depreciation  in  the  value  of  the 
property  caused  by  the  taking  of  the  easements  of  light,  air,  and 
access  ;  it  is  the  value  of  the  'easements  at  the  time  of  the  trial, 
which  may  be  determined  by  proof  of  what  the  property  would 
then  be  worth  with  an^  without  the  railroad.* 

for  fee  value  may  be  allowed  until  the  and  only  such,  as  would  be  given  in  a 

time  of  payment  of  the  award.     Kane  proceeding  for  the    condemnation  of 

t;.  Manhattan  R.  Co.   (Supreme  Ct.),  lands  for  railroad  use,  due  regard  being 

17  N.  Y.  Supp.  109;  Suarez  V.  Man-  had  to  the  different  characteristics  of 

hattan  R.  Co.  (Supreme  Ct.),  15  N.  Y.  the  property  to  be  taken."     Compare 

Supp.  222.  Galway  v.  Metropolitan  EI.  R.  Co.,  128 

It  will  be  observed  that  the  damages  N.  Y.  432,  and  Sperb  v.  Metropolitan 

Allowed  by  way  of  incidental  relief  in-  El.  R.  Co.,  137  N.  Y.  155. 

chide  all  damages  up  to  the  time  of  the  The  rule  first  stated  is  also  followed 

trial  and  decree,  and  are  not  limited  to  by  Peckham,  J.,  who,  in  delivering  the 

such  as  accrued  prior  to  the  commence-  opinion  of  the  court  in  Bohm  z\  Met- 

ment  of  the  action.   Mortimer  t'.  Met-  ropolitan  El.  R.  Co.,  129  N.  Y.  576;   50 

ropolitan  El.  R.  Co.  (Supreme  Ct.),  18  Am.&Eng.R.Cas.275,said:  **Aithough 

N.  Y.  Supp.  2;  Suarez  v.  Manhattan  these  suits  are  in  equity  commenced  to 

R.  Co.  (Supreme  Ct.),  15  N.  Y.  Supp.  obtain  equitable  relief,  and  to  prevent 

322.  the    defendants  from  operating  their 

1.  Measure  of  Prospective  Damages  In  road  unless  they  pay  to  the  plaintiffs 

Injunction  Proceedings. — The  doctrine  the  damages  they  will  sustain,  yet  the 

most  commonly  followed  is  clearly  set  rules  upon  which  such  damages  are  to 

■out  in  American  Bank  Note  Co.  v.  New  be  awarded  are  so  far  well  settled  as  to 

York  El.  R.  Co.,  129 N.  Y.  252 ;  50  Am.  enable  us  to  say  that  those  damages 

&  Eng.  R.  Cas.  302,  where  the  court,  are  only  such  as  would  be  given  in  a 

by  Finch,  J.,  says :  **  There  is  no  doubt  proceeding  for  the   condemnation    of 

in  this  case%  and  I  think    no  doubt  in  lands  for  a  railroad  use,  regard  being 

any   case,   that  an   injunction   of  the  had  to  the  different  characteristics  of 

court  of  equity  and  its  alternative  dam-  the  property  to  be  taken  in  these  cases, 

ages  are  to  be  deemed  a  substitute  for  This  rule  was  last  announced  by  this 

the  ordinary  proceedings  for  condem-  court  in  the  recent  case  of  American 

nation,  with  the  practical  difference  Bank   Note  Co.  v.  New  York  El.  R 

only  that  in  the  one  case  the  company  Co.,  129  N.  Y.  252;  50  Am.  &  Eng.  R. 

is  the  moving  party  and  in  the  other  Cas.  292." 

the  owner;  for  this  court  does  not  in  2.  Measnre  of  Damages  to  Fee  Value. — 
the  least  degree  assent  to  the  doctrine  Hamilton  v,  Manhattan  R.  Co.,  58  N. 
which  has  been  sometimes  advocated,  Y.  Super.  Ct.  17  ;  Kenkele  r.  Man- 
that  the  alternative  damages  are  wholly  hattan  R.  Co.,  55  Hun  (N.  Y.)  398. 
in  the  unlimited  discretion  of  the  court  See  also  Ode  v,  Manhattan  R.  Co.,  56 
and  so  the  elevated  railroads  entirely  Hun  (N.  Y.)  199. 
at  its  mercy.  We  had  supposed  that  Damages  may  be  recovered  in  an  in- 
every  trace  of  a  boundless  and  arbi-  junction  proceeding  for  the  dimin- 
trary  discretion  in  a  court  of  equity  ished  value  of  the  fee,  in  view  of  the 
had  wholly  disappeared.  There  is  no  permanency  of  the  elevated  structure, 
difficulty  in  assuming  that  the  alterna-  even  though  there  is  no  diminution  of 
tive  damages  are  awarded  to  the  same  the  rental  value.  Sloan  v.  New  York 
extent  and  for  the  same  elements  as  El.  R.  Co.  (Supreme  Ct),  17  N.  Y. 
the  compensation  in  a  special  proceed-  Supp.  769. 

ing  for  the  condemnation  of  land  under  In  Willetts  v.  New  York  El.  R.  Co. 

the  law  of  eminent  domain.     The  form  (Supreme  Ct),  15  N.  Y.  Supp.  923,  in 

is  different,  but  the  result  is  identical,  an  application  for  an  injunction,  the 

It  follows,  therefore,  that  the  alterna-  value    of  the  premises  was  fixed   at 

tive  damages  in  equity  must  be  such,  thirty  thousand  dollars  in  1873,  and  it 
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appeared  that  it  was  of  the  same  value  was   introduced   by  defendant,  a  ver- 

at  the  time  of  the  suit,  while  the  value  diet  for  plaintiff  of  six  cents  damages 

of  the  property  in  the  vicinity,  but  not  was  held  contrary  to  the  evidence,  and 

on   the  line  of  the  railroad,  had  ad-  a   new   trial   was    granted.      Jones  t/. 

vanced   from  eighteen  to  twenty  per  Metropolitan    El.   R.   Co.,   59  N.    Y. 

cent,  in  that  period.  The  court  granted  Super.  Ct.  437. 

the  injunction,  assessing  the  damages  An  award  against  an  elevated  rail- 
to  the  fee  at  eight  thousand  dollars.  It  way  company  for  damages  to  abutting 
was  held  that  the  damages  were  exces-  property  caused  by  the  operation  of 
sive,  but  as  the  proof  necessary  to  fix  defendant's  road  will  not,  in  a  case  of 
their  actual  amount  was  before  the  ap-  conflicting  evidence,  be  set  aside  on 
pellate  court,  judgment  was  affirmed  the  ground  that  it  is  excessive.  Stem- 
on  condition  that  the  plaintiff  consent  berger  v.  Metropolitan  El.  R.  Co.,  20 
to  a  reduction  to  five  thousand  four  N.  Y.  Supp.  857;  Betjeman  r.  New 
hundred  dollars.  York  R.  Co.,  20  N.  Y.  Supp.  62S. 

In  an  action  against  an  elevated  rail-  Proxisilty  of  Stations. — In  case  the 
way  company  to  recover  damages  company  constructs  in  front  of  the 
caused  by  the  operation  of  the  road  in  plaintiflPs  premises  a  station,  nearly 
front  of  plaintiff's  premises,  the  depre-  twenty-five  feet  of  which  is  directly  in 
elation  of  the  value  of  the  servient  front  of  the  plaintiff's  property,  the  re- 
property  caused  by  the  impairment  of  mainder  extending  beyond  it  along  the 
the  easements  taken,  must  be  compen-  street,  the  plaintiff  may  recover  com- 
sated  as  part  of  the  consequential  dam-  pensation,  not  only  for  the  obstruction 
age  suffered  from  the  taking.  Cunardv.  of  light  and  air  by  the  part  of  the 
Manhattan  R.  Co.,  20  N.  Y.  Supp.  724.  structure  in  front  of  his  land,  but  also 

A  referee   in  an  action   against  an  for  such  injury  by  the  adjacent  por- 

elevated  railway  company  for  damages  tion  of  the  structure.     Galway  r.  Met- 

to  an  abutting  owner  cannot  be    re-  ropolitan    El.   R.  Co.  (Supreme  Ct.), 

quired  to  find  the  value  of  the  plain-  13  N.  Y.  Supp.  47 ;  ajf^d  128  N.  Y.  432. 

tiff's   easements   in   themselves    apart  The  easement  of  light  is  not  confined  to 

from  the  property  affected.  Their  value  the  part  of  the  street  directly  in  front 

lies  in  the  effect   of  their  destruction  of  the  premises,  and  if  the  shadows 

or   impairment  of  the   property,  and  cast  by  the  station  impair  this  ease- 

the    measure   of    their   value    is    the  ment,  damages  may  be  reversed  though 

amount  of  depreciation  of  the  property  no   part  of  the  station  is  in  front  of 

caused  by  their  severance.     Betjeman  the  premises.     Galway  v.  Metropolitan 

V,  New  York   El.   R.  Co.,  20  N.   Y.  El.   R.   Co.  (Supreme  Ct.),  13  N.  Y. 

Supp.  628.  Supp.  608. 

A  very  heavy  increase  in  the  value  The  likelihood  of  the  erection  by  the 

of    property   in    the   streets   adjacent  railroad  company  of  a  station  for  pas- 

to  an  elevated  railroad,   and  a  very  sengers  in  front  of  the  plaintiff's  prem- 

slight  increase  in  the  value  of  premises  ises  ma^'  be  taken  into  account  by  the 

abutting  on  the  railroad,  is  sufficient  trial  court  in  ascertaining  the  future 

to  show  that  the  railroad  injuriously  damages.     Stirn   t^   Metropolitan  El. 

affects  the  abutting  property,  and  to  R.  Co.  (Supreme  Ct),  4   N.  Y.  Supp. 

warrant    an     injunction    against    the  323. 

further  operation  of  the  road.    Bern-  Damages  Resulting  ftom  tbe  Contem- 

heimer  v,  Manhattan  R.  Co.,  13  N.  Y.  plated  Bnlldlng  of  tlie  Boad. — In  Wil- 

Supp.  913.  Hams  v.  Brooklyn  El.  R.  Co.,  126  N. 

EzcesslTe  or  Insufficient  Damages. —  Y.  96;  46  Am.  &  Eng.  R.  Cas.  149, 

Where  plaintifTs  evidence  showed  that  damages  were  claimed  only  for  the  six 

defendant's  elevated  railway  was  about  years  prior  to  the  commencement  of 

eighteen  feet  from  his  premises;  that  the  action,  which  was  in   November 

engines  were  switched  in  front  of  the  1886,  and  the  jury  were  expressly  lim- 

premises ;  that  passing  engines  sent  out  ited  to  this  time.     It  appeared  that  the 

steam,   smoke,   and    cinders    into   his  charter  was  awarded  in   1879,  and  in 

house;  that  a  large  percentage  of  light  that  year   columns   were    erected  in 

was  cut  off  from  the  house;  that  the  front  of  the  plaintifTs  premises,  but 

road  had  been   so   operated   for  four  the  road  was  not  completed  until  1885. 

years;  that  there  was  a  loss  of  rent-  The  court  properly  refused  to  charge 

als  in  consequence,   and    no   peculiar  thai  no  damages  were  recoverable  for 

benefit  to  the  premises  from  the  road  any  depreciation  of  the  rental  value  of 

appeared,  and  no   evidence  whatever  the  property  resulting  from  the  con- 
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The  difference  between  the  value  of  the  property  before  the 
construction  of  the  road  and  that  at  the  time  of  the  trial  is  ordi- 
narily the  best  indication  of  the  amount  of  damage  to  its  fee  value.* 
But  in  case  the  premises  have  been  unfavorably  affected  by 
changes  in  the  business  character  of  the  street  not  due  to  the 
existence  of  the  elevated  road,  then  it  is  error  to  charge  the  rail- 
road with  the  entire  decre;^se  in  value.*  And,  on  the  other  hand, 
if  the  property  has  advanced  in  value,  in  spite  of  and  not  because 
of  the  operation  of  the  road,  the  railroad  is  not  to  be  credited 
with  the  rise  in  value,  but  the  damage  to  the  fee  must  be  deter- 
mined by  other  considerations.^ 

For  injuries  occasioned  to  personal  property  by  the  falling  of 
cinders,  the  exclusion  of  light,  etc.,  no  damages  can  be  recovered 
in  a  proceeding  for  an  injunction.  In  such  a  proceeding  the  re- 
covery is  confined  to  the  depreciation  in  value  of  the  real  estate 
caused  by  an  infringement  of  the  easements.* 

templated    building   of   the    road,   or  bearing  upon  tiie  rental  value,  but  not 

from  the  rumors  of  such  building.     It  upon   the   fee  value  of  <  the  premises, 

was  lield  also  that  the  court  properly  See   also  Buccleuch    v.   Metropolitan 

submitted  to  the  jury  the  question  as  Board  of  Works,  L.  R.,  5  H.  L.  418. 

to  whether  the  obstruction  of  the  street  1.  Difference  in  Values. — See  Hamil- 

during the  progress  of  the  work  dimin-  ton  v.  Manhattan   R,  Co.,   58   N.  Y. 

ished  the  rental  value  of  the  houses  Super.  Ct.  17 ;   Thompson  r.  Manhat- 

on   the  premises,   proof  having   been  tan  R.  Co.,  15  Daly  <^N.Y.)  438;   Morti- 

furnished   to   support    the    plaintiff's  mer  r. Manhattan  R.  Co.,  57  N.  Y.  Su- 

contention  on  that  point.  per.  Ct.  509. 

Loss  of  Privacy. — In  Moore  v.  New  2.  Mooney  v.  New  York  El.  R.  Co., 

York  El.  R.  Co.,  130  N.  Y.  523,  on  ac-  16  Daly  (N.  Y.)  145. 

tion  at  law,  it  was  held  that  it  was  er-  8.  Moss  v.  Manhattan  R.  Co.  (Su- 

ror,  for  which  the  case  would  be  re-  preme  Ct.),  13  N.Y.  Supp. 42;  Herold?'. 

versed,  for  the  court  to  direct  the  jury  Metropolitan  El.  R.  Co.,  13  N.  Y.  Supp. 

to  exclude  from  their  consideration  in  610;  infra^  this  W\\t^  Deduction  on  Ac- 

the  estimation  of  damages  the  subject  counl  of  Benefit Sy  etc. 

of  the  loss  of  privacy  in  his  house  by  4.  InJurleB  to  Personal  Property. — In 

the   plaintiff.      It  appeared   that  the  American  Bank  Note  Co.  v.  Metropol- 

only  rooms  affected  were  those  on  the  itan  El.  R.  Co.  (Supreme  Ct.),  iS  N.  Y. 

second  and  third  stories,  but  that  pas-  Supp.  532,  an  engraving  company  by 

senders  on  the  station   platform,  and  an  action  for  an   injunction  sought   to 

while  ascending  and  descending  the  recover  damages   for  injuries  to  per- 

steps,  continually  gazed  into  the  win-  sonal  property   consisting  of    plates, 

dows,  destroying  the  privacy   of  the  paper,  processes,  etc.,  arising  from  the 

rooms,  and  causing  constant  annoyance  exclusion  of   light  and  the  precipita- 

to  the  occupant.     The  court  held  that  tion  of  cinders.    The  court   held  ihat 

while  it  was  true  that  the  intrusion  of  there  could   be  no  recovery  for  such 

the    privacy   of    the   rooms   was    not  injuries  in  this  action.     Van  Brunt,  P. 

caused  by  the  company's  servants  or  J.,  said  :  '*  This  action,  as  has  already 

agents,  still    as    it  had  furnished   the  been  stated,  is  to  restrain  the  running 

means  and  opportunity  for  its  patrons  of  the  road,  unless  they  pay  the  value 

to   invade   the   privacy,  it    should  be  of  the  easements  taken,  which  value  is 

held  responsible.  to  be  ascertained  by  determining  the 

So  also  in  Messenger  v,  Manhattan  depreciation  of  the  plaintifPs  premises 

R.  Co.,  129  N.  Y.  502,  where  the  struc-  caused  by  reason  of   the  erection   and 

ture  was  an  illegal  one,  it  was  held  that  operation  of  the  road.     As  incident  to 

evidence  of  annoyance  suffered  by  in-  such   an   action  past  damages  in  the 

terference  with    the    privacy  of    the  shape  of  diminution  in   the   rental  or 

premises,  and  by  noise  caused  by  the  usable  value   of    the   premises  occa- 

operation  of  the  road,  has  a  competent  sioned  by  this    continuing    trespass 
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The  plaintiff's  recovery  is  confined  to  actual  damages  and  is  not 
allowed  to  extend  to  damages  of  a  speculative  or  contingent  char- 
acter, nor  to  such  as  are  merely  nominal  or  do  not  result  natu- 
rally from  the  operation  of  the  railroad.-" 

(2)  Damages  from  Smoke,  Cinders,  etc. — The  elevated  railroad 
company  is  liable  for  the  consequences  flowing  from  the  opera- 
tion  of  its  trains  in  respect  to  the  distribution  in  the  air  of  smoke, 
dust,  steam,  gas,  cinders,  ashes,  and  other  deleterious  substances 
from  its  engines  and  cars.*  The  rule  that  the  proper  exercise  of 
a  lawful  authority  does  not  afford  a  ground  of  recovery^  cannot 

have  been  allowed,  but  in  no  case  has  tenance  of  a  freight  depot  for  an  ele- 

the  court  gone  so   far  as  to  hold  that  vated  railway  in  a  building  next   but 

damages   to  personal   property  might  one  to  his  premises,  where  such  depot 

be  recovered   in  an   action  of  this  de-  is  not  in  the  street,  or  on  any  property 

scription.    The   action  in  question   is  subject  to  his  easement,  and   there   is 

one  relating  entirely  to  the  realty,  and  nothing  to  show  that  its  maintenance 

has  no  reference  to  any  question  as  to  is  illegal.   Leale  v.  Metropolitan  El.  R. 

personal  property;  and  if  any  damages  Co.  (Supreme  Ct.),  16  N.  Y.  Supp.  418. 

have  been  sustained  by  personal  prop-  Damages    are    not  recoverable  for 

erty,  which  the   plaintiffs  can  recover  alleged  injuries  to  a  building  wholly 

against   the  defendants,  it  must  be  by  unconnected  with  the  main  building, 

an  action  of  a  different  nature.''  and  having  its  entrance,  and  receiving 

1.  Speculative  or  Contingent  Damages,  its  light  and  air,  from  another  street, 

— For  example,  such  damages  as  may  where   defendant's  structure  does  not 

result  from  the  negligent  and  unskillful  exist.     Mooney  v.  New  York  El.  R. 

operation  of  the  road,  as  setting  build-  Co.,  16  Daly  (N.  Y.)  145.   Thus,  where 

ings  on  fire,  and  evidence  of  such  prob-  property  abuts  on  a  street  occupied  by 

able  damage  is  therefore  inadmissible,  the  elevated  road,  and  extends  back  to 

Mundorf  7'.  New  York  El.  R.  Co.  (Su-  a  parallel  street,   and   has  a  frontage 

preme  Ct.),  17  N.  Y.  Supp.  124.  and  entrance  on  both  streets,  and  the 

Therefore,  evidence  is  inadmissible  basements  so  connect,  that  access  to 

of  what  it  would  have  cost  to   build  either  frontage  can  be  had  from   the 

dwelling    houses    on    the    premises;  other,  the  owner  will   be  entitled   to 

-what  they  would  have  rented  for  had  compensation  only  for  the   easements 

they  been  built  with  the  road  there,  and  appurtenant    to  the  frontage  on  the 

what  they  would  have  rented  for  had  street  occupied  by  the  railway.      Ot- 

the  road  not  been  constructed.    Tall-  tinger  v.  New  York  El.   R.  Co.  (Su- 

man  v.  Metropolitan  El.  R.Co.,  121  N.  preme  Ct),  18  N.  Y.  Supp.  238;  Bis- 

Y.  119;  43  Am.  &   Eng.  R.    Cas.  409,  choff  v.  New  York  El.   R.  Co.,  18  N. 

r<?T'y  2    X.  Y.   Supp.    130.     See  also  Y.  Supp.  865. 

Sixth  Ave.  R.  Co.  v.  Metropolitan  El.  The    plaintiff's    legal   expenses  in- 

R.  Co.,  56  Hun  (N.  Y.)  182.  curred  in  prosecuting  his  suit  cannot 

Plaintiffs  Recovery  Confined  to  Actual  be  recovered;  they  are   not  damages 

Damages. — Thus,  the  owner  of  a  build-  that  naturally  result  from  the  operation 

ing  abutting  on  a  street  occupied   by  of    the    railroad.      Mattlage   v.    New 

an  elevated  railway  will  not  be  entitled  York  El.  R.  Co.,  17  N.  Y.  Supp.  536. 

to  compensation  for  injuries  to  rental  2.  Smoke,  Duet,  Cinders,  etc. — Lahrr. 

value  during  the  time  that  the  building  Metropolitan  El.  R.  Co.,  104  N.  Y.  269. 

was  undergoing  alterations,  practical-  Compare  Sixth  Ave.  R.  Co.  x\  Metro- 

ly  makine^  it  a  new  building,  or  while  politan   El.  R.   Co.,   56   Hun    (N.  Y.) 

the  building  was  being    pulled   down  182,  where  evidence  was  held  inadmis- 

and  another  erected  in  its  place.      Ot-  sible  which   tended   to  show  miscon- 

tinger  v.  New  York  El.  R.  Co.  (Su-  duct  on  the  part  of  men  in  the  service 

preme  Ct.),  18  N.  Y.  Supp.  238;  Mar-  of  the  railroad    company,    and    as  to 

tin  V.  Manhattan  R.  Co.,  63  Hun  (N.  other  annoyances  resulting  from  the 

Y.)  350.  operation  of^  the  railroad,  not  affecting 

A  property  owner  is  not  entitled  to  the  plaintiff's  easements  of  light,  air, 

recover  for  the  damages  in  value  of  and  access, 

his  property,  occasioned  by  the  main-  8.  See  Nuisances,  vol.  16,  p.  1000 ; 
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be  invoked  in  this  instance.  The  smoke,  cinders,  etc.,  in  so  far 
as  they  interfere  with  the  easement  of  the  abutting  owner,  are  not 
consequential  damages,  but  constitute  a  partial  taking  of  property, 
which  cannot  occur  except  upon  compensation  being  made  to 
parties  injured  thereby.* 

(3)  Consequential  Damages  —  Noise,  Vibration,  etc.  —  Injuries 
occasioned  to  property  from  the  noise  and  vibration  of  moving 
trains  are  consequential  damages  for  which  no  recovery  can  be 

Railroads,  vol.  19,   pp.  862,  923;  i  and  coal  dust  caused  by  such  use  filled 

Wood's  Rj.  Law,  p.  613 ;    Wood  on  the   plaintiff's    house,  rendering    the 

Nuisances,  p.  852.  air    offensive   and   unwholesome  and 

1.  Stevens  r.  New  York  El.  R.  Co.,  the  house  practically  untenantable. 
57  N.  Y.  Super.  Ct.  416  (damages  from  Whether  the  legislature  could  author- 
smoke  considered  in  eminent-domain  ize  the  company  to  maintain  an  engine 
proceedings).  house  under  such  circumstances  was 

In  Lahr  v.  Metropolitan  El.  R.  Co.,  left  qu<ere.  But  conceding  this,  it  was 
104  N.  Y.  295,  the  court  by  Ruger,  C.  held  that  statutory  sanction  must  be 
J.,  said  :  ''The  structure  here,  and  its  clear  and  explicit;  that  in  the  present 
intended  use,  cannot  be  separated  and  case  the  use  of  its  property  by  the  rail- 
dissected,  and  it  must  be  regarded  in  road  constituted  a  nuisance,  for  which 
its  entirety  in  considering  the  effect  the  owner  of  adjacent  land  might  re- 
which  it  produced  upon  the  property  cover  damages.  The  court  distin- 
of  the  abutter.  However  the  damage  euished  the  cases  of  Radcliff  v.  Brook- 
may  be  inflicted,  provided  it  be  effected  fyn,  4  N.  Y.  195 ;  53  Am.  Dec.  357,  and 
by  an  unlawful  use  of  the  street,  it  con-  Bellinger  v.  New  York  Cent.  R.  Co., 
stitutes  a  trespass  rendering  the  wrong-  23  N.  Y.  42.  See  also  Baltimore,  etc., 
doer  liable  for  the  consequences  of  his  R.  Co.  v.  Fifth  Baptist  Church,  108  U. 
acts.  The  legislature, as  we  have  seen,  S.  317;  11  Am.  &  Eng.  R.  Cas.  15. 
had  no  power  to  authorize  the  street  to  In  Forth  xk  Manhattan  £1.  R.  Co., 
be  used  for  an  elevated  steam  railroad,  58  N.  Y.  Super.  Ct.  366,  the  inconven- 
and  that  want  of  authority  extends  to  ience  and  injury  suffered  by  plaintiff 
every  incident  necessary  to  make  the  from  dirt  and  dust  swept  from  defend- 
road  an  operative  elevated  steam  rail-  ant's  station  platform  and  stairway 
road,  which  occasions  injury  to  the  was  considered  an  element  of  damage 
rights  of  abutters  on  the  street.  Balti-  for  which  he  was  entitled  to  compen- 
more,  etc.,   R.    Co.   v.   Fifth    Baptist  sation. 

Church,  108  U.  S.  317 ;  11  Am.  &  Eng.  Smoke,  Cindere,  etc..  Impair  the  Ease- 

R.  Cas  15."    Quoted  and  approved  in  ments  of  Light  and  Air. — The  distribu- 

Kane  v.  New  York  El.  R.  Co.,  125  N.  tion  in  the  air  of  gas,  smoke,  cinders, 

Y.  186;  46  Am.  &   Eng.   R.  Cas.   148  and   other  deleterious  substances,  in- 

(noise  of  trains) ;  Drucker  v,  Manhat-  terfere  with  and  materially  impair  the 

tan  R.  Co.,  106  N.  Y.  157;  30  Am.  &  easements  of   light  and  air  which  the 

Eng.  R.  Cas.  418;  Abendroth  x\  Man-  abutting  owner  has  in  the  street,  and, 

hattan  R.  Co.,  122  N.  Y.  i ;  46  Am.  &  therefore,  constitute  a  taking  of  prop- 

Eng.  R.  Cas.  12%  \  followed  in  Duyc-  erty,  so  that  such  elements  are  to  be 

kinck  7'.  New  York  El.  R.  Co.,  125  N.  considered   in  determining  the    pros- 

Y.  710    (damages  allowed    for    dust,  pective  damages.    Thus  in   Peyser  v. 

etc.,   though  no  injury  to  access  was  Metropolitan  El.   R.  Co.,  13  Daly  (N. 

proven);    Sloane   v.    New   York  El.  Y.)  122,  the  court,  by  Daly,  J.,  said: 

R.    Co.    (Supreme    Ct),    17     N.  Y.  "All  the  evidence  as  to  the  darkening 

Supp.  769.  of  the  plaintiff's  windows  by  the  pas- 

In  Cogswell  V.  New  York,  etc.,  R.  sage  of    trains,  and   the   emission   of 

Co.,  103  N.  Y.  10;  27  Am.  &  Eng.  R.  smoke  and  steam  was  properly  admit- 

Cas.  376,  it  appeared  that  the  railroad  ted.    The  elevated  structure  was  built 

company  erected  upon  a  lot  adjoining  to  permit  the  passage  of  these  trains, 

a   dwelling    house    occupied    by    the  and  to  attempt  to  distinguish  between 

plaintiff,  an  engine  house  and  coal  bins  the  obscuration  of  light  caused  by  the 

for  its  road,  and  used  the  same  in  op-  structure  exclusively  is  not  to  be  justi- 

eratin^  it    The  smoke,  soot,  cinders,  fied  on  principle,    it  is  also  proper  to 
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had  when  the  occupation  of  the  street  by  the  railroad  company  is 
lawful.  A  proper  exercise  of  the  lawful  authority  affords  no 
ground  of  recovery,  and  consequently  injuries  sustained  are  dafn- 
num  absque  injuria,^  But  so  long  as  such  occupation  is  unlawful 
the  railroad  company  is  a  trespasser  and  liable  for  all  injuries 
occasioned  by  the  operation  of  its  road,  including  those  resulting 
from  the  noise  and  vibration  of  moving  trains.*  Such  damages, 
therefore,  can  only  be  considered  in  an  action  to  determine  past 
damages.  In  estimating  prospective  damages  in  a  proceeding  for 
an  injunction,  noise  and  vibration  are  not  to  be  considered.* 

admit  evidence  of  the  smoke  and  stench  odors) ;  Ode  t'.  Manhattan   R.  Co.,  56 

emitted   by  the   engines   which  com-  Hun  (N.  Y.)  199.     Compare  Pennsyl- 

pelled   plaintiff's  tenant  to   keep  the  vania  R.  Co.  r.  Lippincott,  116  Pa.  St. 

windows  closed.     If  the  air  from  the  472 ;  30  Am.  &  Eng.  R.  Cas.  399,  and 

street  which  the  windows  were  intended  note. 

to  emit  was  not  to  be  obtained  except  See  the  general  principle  stated  in 

accompanied  by  the  smell  and  smoke,  Nuisances,  vol.  16,  p.   1000;   Rail- 

and  these  latter  were  unbearable,  there  roads,  vol.  19,  pp.  S62,  923. 

was  as  much  a  deprivation  of  the  air  as  if  In  Kane  v.  New  York  El.  R.  Co., 

a  palpable  barrier  had    been   erected  125  N.  Y.  186;  46  Am.  &  Eng.  R.  Cas. 

outside  the  window."     The  doctrine  137,  where  the   noise  was  considered 

of  this   case   is   followed  in  Smith  v.  an  element  of  damage,  the  court  was 

New  York   El.  R.  Co.,  18  N.  Y.  Supp.  careful  to  say :  "  If  the  defendant  had 

132.     See  also  Somers  v.  Metropolitan  the  lawful  right  to  operate  its  trains 

El.  R.  Co.,   129  N.  Y.  576;  50  Am.  &  in  the  street,  such   inconvenience  as 

Eng.  R.  Cas.  271 ;  Jordan  7'.  Metropoli-  might  result  to  the   plaintiff  in   the 

tan  El.  R.  Co.,  18  N.  Y.  Supp.  205 ;  enjoyment  of   his  property  from  the 

Purdy  V.  Manhattan  El.  R.  Co.,  22  N.  ordinary  and  usual  operation  of  the  de- 

Y.  Supp.  943.  fendant's  road  would  not,  in  the  ab- 

The  only   case   holding  a  different  sence  of  negligence  on  its  part,  furnish 

doctrine  is  that  of  Sperb  r.  Metropoli-  a  ground  of  action."     In   Drucker  v. 

tan  El.  R.  Co.,  61  Hun  539,  and  this  Manhattan  R.  Co.,  106  N.  Y.  164;  30 

has    been  several   times  disapproved  Am.  &  Eng.  R.  Cas.  418,  the  question 

and  was  reversed  in  137  N.  Y.  155.  of  damages  for  noise  was  mentioned 

It  is  no  defense  to  a  claim  for  dam-  but  was  left  undecided.     See  also  Sixth 

ages  against  an  elevated  railway  com-  Ave.  R.  Co.  t*.  Metropolitan  El.  R.  Co., 

pany  for  obstructing  plaintiff's  light,  138  N.  Y.  548. 

that  the  light  was  required  for  the  d is-  2.  Kane  r.  New  York  El.  R.  Co., 

play  of  cut  glass,  and  that  artificial  125  N.  Y.  1S6;  46  Am.  &  Eng.  R.  Cas. 

light  was  better  for  that  purpose  than  137;  Smith  v.  New  York  El.  R.  Co.,  18 

natural  light.     Scott  v,  Manhattan  R.  N.  Y.  Supp.  132  ;  Hussner  t*.  Brooklyn 

Co.,  17  N.  Y.  Supp.  364.  City  R.  Co.,  114  N.  Y.  433 ;  43  Am.  & 

The  testimony  of  a  former  tenant  of  Eng.  R.  Cas.  219. 

premises  affected  by  the  operation  of  8.  American  Bank  Note  Co.  v.  New 

an   elevated   railway,  that  he   moved  York  El.  R.  Co.,  129  N.  Y.  252;  50 

away  on  account  of  the  smoke  and  ob-  Am.   &  Eng.   R.  Cas.  292;   Sperb  v. 

struction  of  light  resulting  from   the  Metropolitan  El.  R.  Co.,  61  Hun,(N.Y.) 

operation   of  the  road,  is   competent  539;  Ode  z'.  Manhattan  R.  Co.,  56  Hun 

and  material  on  the  question  of  dam-  (N.  Y.)  199;  Kiep  v.  Metropolitan  EI. 

ages  to  an  abutting  owner.    Scott  v,  R.  Co.,  17  N.  Y.  Supp.  804. 

Metropolitan   El.   R.   Co.,   21    N.   Y.  The  noise  occasions  damage  to  the 

Supp.  630.  rental  value,  and  in  estimating  damages 

1.  Noise  and  Vibration  as  Elements  of  to  such  value  it  is,  therefore,  to  be  con- 
Damage. — American  Bank  Note  Co.  ?'.  sidered ;  but  it  cannot  be  considered 
New  York  El.  R.  Co.,  129  N.  Y.  252 ;  in  estimating  the  value  of  the  fee. 
50  Am.  &  Eng.  R.  Cas.  293;  Pevser  %\  Messenger  v,  Manhattan  R.  Co.,  129 
Metropolitan  El.  R.  Co.,  13  Daly  (N.  N.  Y.  502;  Bischoff  v.  New  York  El. 
Y.)  122;  Caro  v.  Metropolitan  El.  R.  R.  Co.,  138  N.  Y.  257. 
Co.,  46  N.  Y.  Super.  Ct  138  (noisome  Noise  in  the  operation  of  an  elevated 
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(4)  Depreciation  of  Rental  Value  of  Premises. — Evidence  of  a 
decrease  in  the  rental  value  of  the  premises  is  always  admissible, 
and  where  it  can  be  shown  that  the  construction  and  maintenance 
of  the  elevated  road  has  caused  the  rental  value  to  depreciate, 
damages  may  be  recovered  to  the  extent  of  the  injury  sustained.* 
And  this  is  true  whether  the  premises  are  occupied  by  tenants 
under  a  lease  executed  after  the  construction  of  the  road*  or  by 
the  owner  himself.'  Such  damages  include  compensation  for  all 
past  injury  occasioned  by  the  interference  of  the  road  with  the 
easements  of  light,  air,  and  access.* 

railway  is  an  element  of  past  damages,  plaintiff  had  suffered  a  '*  loss  in  the 
though  not  of  fee  damages.  Pryor,  J.,  rental  value  of  the  premises''  wasnot  in- 
in  Golden  v.  Metropolitan  El.  K.  Co.,  consistent  with  a  finding  *'  that  he  had 
20  N.  Y.  Supp.  630,  citinff  Kane  v.  lost  no  rents  on  account  of  the  railway 
New  York  El.  R.  Co.,  125  N.  Y.  165;  previous  to  and  including  the  time  of 
46  Am.  &  Eng.  R.  Cas.  148;  Messen-  trial  of  the  action  ; ''  the  true  meaning 
ger  V.Manhattan  R.  Co.,  129  N.  Y.  of  the  finding  being  that  though  plain - 
503 ;  Moore  v.  New  York  El.  R.  Co.,  tiff  had  lost  none  of  the  rents  under 
130  N.  Y.  523  ;  Mitchell  r.  Metropoli-  the  lease,  the  rental  value  of  the  prop- 
tan  El.  R.  Co.,  132  N.  Y.  553.  erty  had  been  diminished.  Keller  v. 
1.  Tallman  r.  Metropolitan  El.  R.  Metropolitan  El.  R.  Co.,  15  N.  Y. 
Co.,  121  N.  Y.  119;  43  Am,  &  Eng.  R.  Supp.  88. 

Cas.  409;  Drucker  z\  Manhattan    R.  Evidence. — The    fact    that    but   few 

Co.,  106  N.  Y.  157;  30  Am  tS:  Eng.  R.  trains  were  run  over  the  road  during 

Cas.   418;  Lawrence  v.  Metropolitan  the  day,  and  that  from  a  certain  hour 

El.  R.  Co..  126  N.  Y.  483;  Woolsey  v.  in  the  night  until  early  in  the  morning 

New  York  El.  R.  Co.  (Supreme  Ct.),  no  trains  at  all  were  operated,  is  irrel- 

9  N.  Y.  Supp.  133  ;    Moore  v.  New  evant  and  immaterial  on  the  question 

York  El.  R.  Co.,  59  N.  Y.  Super.  Ct.  of  the  amount  of  damages  to  the  fee 

32;  Greenwood  r,  Manhattan  R.  Co.,  19  value  of  abutting  property  caused   by 

N.  Y.  Supp.  702.   See  also  Bernheimer  the  operation  of  the  road.     Hughes  r. 

V.  Manhattan  R.  Co.,  13  N.  Y.  Supp.  New  York  El.  R.  Co.  (Supreme  Ct.), 

913,  distinguish  in fr  Tallman  7'.  Met.  El.  21  N.  Y.  Supp.  693. 

K.  Co.,  supra.    See  infra,  this  title.  The  elevated  railway  company  has 

Other  Evidence;  Landlord  and  Tenant,  no  right  to  show  that  plaintiffs  officers 

In  an  injunction  proceeding  the  in-  own  nearly  all  the  stock  of  a  corpora- 

cidental   damages  awarded  were  over  tion  occupying  a  portion  of  plaintiff's 

14  per  cent,  of  the  fee  damages  given,  building  as  tenant,  on   the    question 

The  objection  was  made  that  the  award  whether  or  not  the  rental  value  of  the 

of  rental  damages  was  inconsistent,  be-  building  had  been  depreciated  by  the 

cause  exceeding  10  per  cent,  the  gen-  operation  of  the  road.     Metropolitan 

eral  percentage  of  the  value  of  prop-  Sav.  Bank  v.  New   York  El.   R.  Co. 

erty  charged  as  rent  in  the  city.  Held,  (Supreme  Ct.),  21  N.  Y.  Supp.  286. 

untenable,  since  it  did  not  appear  but  2.  Kernochan  t'.  New  York  El.  R. 

that  the  fee  damage  was  too  low.  Bar-  Co.,  128  N.  Y.  559;  50  Am.  &  Eng.  R. 

rett  z\  Manhattan    R.   Co.   (Supreme  Cas.  317;   supra,  this  title,  Landlord 

Ct.),  18  N.  Y.  Supp.  71.  and  Tenant;    Kearney  t-.  Metropoli- 

In  estimating  prospective  damages,  tan  El.  R.  Co.,  13  N.  Y.  Supp.  608. 

the  permanent   injury  to  the  fee  value  3.  Woolsey  v.  New  York  El.  R.  Co. 

is  the  sole   consideration,  and   loss  of  (Supreme  Ct.),  9  N.  Y.  Supp.  133;  134 

rent  cannot  be  considered.     Ireland  v,  N.  Y.  323. 

Metropolitan  El.  R.  Co.,  52  N.  Y.  4.  Damages  allowed  for  the  depre- 
Super.  Ct.  450.  elation  of  the  rental  value  include  dam- 
Where  plaintiff  purchased  the  prem-  ages  for  all  injuries  to  the  easement  of 
ises  affected  by  the  operation  of  an  light,  and  it  is  error  to  allow  in  addi- 
elevated  railway,  subject  to  a  lease  tion,  as  damages,  cost  of  extra  con- 
made  after  construction  of  the  railway,  sumption  of  gas  caused  from  the  ob- 
and  his  action  for  damages  was  tried  struction  of  the  light.  Mattlage  r.  New 
before  the  lease  expired,  a  finding  that  York  El.  R.  Co.,  17  N.  Y.  Supp.  536. 
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In  estimating  the  amount  of  injury  to  the  rental  value,  the  con- 
dition of  the  premises  during  the  period  embraced  in  the  action 
must  be  taken  as  the  basis  of  such  estimate,  and  the  plaintiff  can- 
not be  permitted  to  prove  or  be  allowed  to  recover  damages  which 
he  might  have  sustained  had  he  put  his  property  to  other  uses  or 
improved  it.* 

(5)  Exemplary  Dunnages, — To  justify  a  verdict  or  award  for 
exemplary  damages  it  is  always  necessary  to  allege  and  prove 
malice,  fraud,  or  **  gross  negligence  '*  on  the  part  of  the  defendant 
in  the  action.  In  the  absence  of  such  proof,  therefore,  the  jury 
cannot  award  exemplary  damages  in  an  action  by  a  landowner 
for  an  infringement  of  his  easement  in  the  street  in  which  the 
elevated  road  is  constructed.* 

(6)  Deduction  on  Account  of  Benefits  Derived  from  the  Exist- 
ence  of  the  Road, — The  Rapid-transit  act  and  also  the  General 
Railroad  act  both  provide  that  commissioners  of  appraisal  shall 
not,  in  determining  the  amount  of  compensation  to  be  made  to 
parties  whose  property  is  taken  for  railway  purposes,  make  any 
allowance  or  deduction  on  account  of  benefits  which  the  land- 
owner might  derive  from  the  existence  of  the  road.  These  provi- 
sions apply  simply  to  the  land  taken,  and  require  that  so  much 
land  as  is  taken  shall  be  paid  for  at  its  actual  market  value,  with  no 
deduction  whatever,  even  though  the  remainder  may  be  greatly 
enhanced  in  value  by  the  construction  of  the  road.*  But  in  con- 
sidering the  damages  occasioned  to  the  remaining  land,  the  com- 

1.  In  Tallman  v.  Metropolitan  £1.  the  trial  of  this  action,  entitled  the  jury 
R.  Co.,  121  N.  Y.  119;  43  Am.  &  Eng.  to  give  exemplary  damages,  should  the 
R.  Cas.  409,  it  appeared  that  up  to  the  jury  so  desire."  See  also  Eminent 
commencement  of  the  action  part  of  DoMAiN,vol.6,p,  581  (exemplary  dam- 
the  premises  were  used  for  a  carpenter  ages  for  trespass);  Pappenheim  v.  Met- 
shopand  the  remainder  as  a  lumber  ropolitan  El.  R.  Co.,  128  N.  Y.  436;  50 
yard  ;  that  at  one  time  the  owner  had  Am.  &  Eng.  R.  Cas.  269. 

made  plans  for  the  erection  of  dwelling  The  fact  that  the  railroad  company 

houses  thereon.     It  was  held  error  for  in  a  prior  action  involving  their  right 

the  trial  court  to  permit  him  to  testify  to  maintain  their  structure  took  an  ap- 

as   to    what  the  depreciation   in   the  peal  to  the  general  term  of  the  com- 

rental  of  such  dwelling  houses  would  mon  pleas  court,  and  then  to  the  court 

have  been  on  account  of  the  existence  of  appeals,  and  withdrew  the  latter  ap- 

of  the  railroad.  peal  when  it  was  about  to  be  reached, 

2.  In  Powers  r.  Manhattan  R.  Co.,  is  not  sufficient  evidence  of  want  of 
120  N.  Y.  178,  it  appeared  that  the  ele-  good  faith  to  justify  the  jury  in  award- 
vated  road  was  constructed  in  1879  ing  exemplary  damages  against  the 
and  trains  operated  from  March  1880;  company,  in  this  action,  for  maintain- 
the  statute  authorizing  the  construe-  ing  its  road.  Mattlage  v.  New  York 
tion  of  the  road  had  been  declared  El.  R.  Co.,  17  N.  Y.  Supp.  536. 
constitutional,  the  proceedings  of  the  3.  Newman  v.  Metropolitan  El.  R. 
commissioners  approved,  and  the  ques-  Co.,  118  N.  Y.  618;  43  Am.  &  Eng.  R. 
tion  of  the  right  of  abutting  owners  to  Cas.  412  ;  In  re  Brooklyn  El.  R.  Co., 
damages  was  being  litigated.  It  was  55  Hun  (N.  Y.)  165;  Gray  v,  Manhat- 
held  error,  in  the  face  of  these  facts,  to  tan  El.  R.  Co.,  16  Daly  (N.  Y.)  510; 
instruct  the  jury  that  "the  failure  of  affirmed  128  N.  Y.  499;  Eminent  Do- 
the  defendant  to  institute  condemna-  main,  vol.  6,  p.  5S1 ;  Lewis  on  Em. 
tion  proceedings  before  taking  posses-  Domain,  W/i-  ^^  ^^so  Rapid  Transit 
sion  of  plaintiff's  property  and  before  act,  Laws  01  A^ew  i^(0r>&  (1875),  ch.  606, 
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missioners  must  consider  the  efifect  of  the  road  upon  the  whole  of 
that  remainder ;  its  advantages  and  disadvantages,  and  if  the  re- 
sult is  beneficial  there  is  no  damage,  and  nothing  can  be  awarded.^ 
While  the  easement,  whfch  the  owner  of  land  abutting  on  a  street 
has  therein,  is  an  interest  in  real  estate  and  constitutes  property, 
yet  in  itself  it  has  only  a  nominal  value  and  in  estimating  its  value 
when  taken  for  railroad  purposes  it  cannot  be  considered  as  prop- 
erty separate  and  distinct  from  the  land  to  which  it  is  appurte- 
nant, and  the  right  of  the  owner  to  compensation  is  measured 
not  by  the  value  of  the  easement  separate  from  his  land,  but  by 
the  damages  which  the  land  sustains  because  of  the  violation  of 
the  easement.  In  estimating  damages,  therefore,  for  an  interfer- 
ence  with  such  easement,  the  benefits  to  the  land  which  the  owner 
derives  from  the  operation  of  the  road,  are  to  be  taken  into  con- 
sideration in  reduction  of  the  damage  caused  from  the  interfer- 
ence with  the  easement.*  So  that  where  the  increase  in  the  value 
of  the  property  resulting  from  the  existence  of  the  road  is  more 

§  20;  General  Railroad  Law,  Laws  of  N.  Y.  Supp.'6io;  Gray  v.  Manhattan 

New  i^(0r>6' (1850),  ch.  140,  §  16;  Laws  El.    R.   Co.,    16    Dalv    (N.    Y.)    tj^o; 

of  Netv  Tork  (1872),  ch.  885,  ^  3.  Sloane  v.  New  York  El.  R.  Co.  (Su- 

1.  Newman  v.  Metropolitan  El.  R.  preme  Ct.),  17  N.  Y.  Supp.  769  (prox- 
Co.,  118  N.  Y.  618;  43  Am.  &  Eng.  R.  imity  of  station  considered  a  permanent 
Cas.  412;  Bohm  v.  Metropolitan  El.  benefit);  Sillcocks  z\  New  York  El. 
R.  Co.,  129  N.  Y.  576;  Odell  v.  New  R.  Co.,  19  N.  Y.  Supp.  476;  Xette  r. 
York  El.  K.  Co.,  130  N.  Y.  690;  Liv-  New  York  El.  R.  Co.,  20  N.  Y.  Supp. 
ingston  t;.  Metropolitan  El.  R.  Co.,  1 38  627;  Bohm  v.  Metropolitan  El.  R. 
N.  Y.  76.  Co.,  129  N.  Y.  676;  50  Am.  &  Eng.  R. 

2.  Newman  v.  Metropolitan  El.  R.  Cas.  271. 

Co.,  n8  N.  Y.  618;  43  Am.  &  Eng.  R.  But  it  is  not  error  to  refuse  to  make 
Cas.  412.  In  this  case  the  evidence  a  finding  of  the  abstract  proposition 
showed  that  while  the  upper  parts  of  that  any  benefits  accruing  to  the  prop- 
the  building  on  the  premises  had  been  erty  were  to  be  set  ofl  against  the  dam- 
made  less  desirable  for  the  purposes  for  ages  sustained  to  the  property.  Wer- 
whichtheywereused— !.<'.,  as  dwellings,  felman  r.  Manhattan  R.  Co.,  16  Daly 
by  reason  of  the  railroad,  and  in  con-  (N.  Y.)  355;  and  where  the  railroad 
sequence  the  rents  had  fallen,  the  first  company  has  objected  to  evidence  bear- 
floor  used  as  a  restaurant  had  become  ing  on  the  course  of  values  in  the  im- 
more  desirable  for  business  purposes  mediate  neighborhood,  it  cannot  after- 
and  was  greatly  enhanced  in  rental  wards  introduce  similar  evidence  in  its 
value.  The  plaintiff  had  a  leasehold  own  behalf.  Mooney  v.  New  York 
interest  in  the  property.  It  was  held  El.  R.  Co.,  16  Daly  (N.  Y.)  145. 
that  the  trial  court  erred  in  charging  Where  the  evidence  shows  that  the 
the  jury  that  they  had  no  right  in  esti-  fee  value  of  premises  affected  by  the 
mating  damages  to  take  into  consider-  operation  of  an  elevated  railroad  is 
ation  the  benefit  to  the  premises  de-  greater  than  at  any  time  before  the 
rived  from  the  existence  of  the  road,  construction  of  the  road,  and  there  is 
.See  also  as  affirming  this  principle,  nothing  to  show  that  the  presence  of 
Doyle  V.  Manhattan  R.  Co.,  15  Daly  the  railroad  prevented  a  greater  in- 
(N.  Y.)  473  (prejudicial  error  to  ex-  crease  in  the  value  of  the  property,  the 
elude  evidence  bearing  on  the  course  owner  of  the  premises  affected  is  not  , 
of  trade,  and  the  increase  of  business  entitled  to  damages.  Mattlage  v.  New 
on  the  premises);  In  re  Brooklyn  El.  York  El.  R.  Co.,  20  N.  Y.  Supp.  624; 
R.  Co.,  55  Hun  (N.  Y.)  165;  Brush  v.  Hoffman  v,  Manhattan  El.  R.  Co.,  20 
Manhattan  R.  Co.,  13  N.  Y.  Supp.  908  N.  Y.  Supp.  625 ;  Bohm  v.  Metropoli- 
(injunction  denied);  Purdy  v,  Man-  tan  El.  R.  Co.,  129  N.  Y.  576;  50  Am. 
hattan  El.  R.  Co.,  13  N.  Y.  Supp.  295;  &  Eng.  R.  Cas.  271 ;  Becker  v.  Metro- 
Herold  v.  Metropolitan  El.  R.  Co.,  13  politan  El.  R.  Co.,  131  N.  Y.509;  Hug- 
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than  the  damage  caused  thereby,  the  owner  has  no  right  to  an 
injunction  against  the  railroad,  since  an  injunction  can  issue  only 
upon  a  showing  of  substantial  damage.' 

The  general  rule  may  be  applied  to  a 'case  where  the  plaintiff 
owns  several  lots,  some  of  which  are  injured  and  others  benefited 
by  the  existence  of  the  road,  so  that  the  benefits  may  be  set  off 
against  the  injuries.*  But  the  fact  that  the  purchase  of  the  prop- 
erty in  question  has  proven  a  profitable  business  venture  to  its 
owner  cannot  be  taken  into  consideration  in  estimating  damages. 
There  is  nothing  in  such  a  fact  to  show  that  the  property  would 
not  be  much  more  valuable  if  the  elevated  structure  were  not  in 
front  of  it.^ 

The  evidence  of  increased  value  derived  from  the  existence  of 
the  railroad  must  be  confined  to  the  property  involved  in  the 
case ;  evidence  as  to  the  increase  in  the  value  of  other  lots  along 

gins  r.  Manhattan  R.  Co.,  20  N.  Y.  itan  El.  R.  Co.,   17  N.    Y.  Supp.  469 

Supp.  64S.  (referee's  finding  reversed) ;   Brush  r. 

When  only  the  actual  value  of  ease-  Manhattan  R.  Co.,  17  N.  Y.  Supp.  540. 
ments  impaired  by  the  operation  of  an  In  Rich  v.  New  York  El.  R.  Co..  14 
elevated  railway  is  found,  and  not  the  N.  Y.  Supp.  167,  the  evidence  showed 
consequential  damages,  the  court  may  a  decrease  in  the  value  of  some  of  the 
refuse  to  set  off  against  con.sequential  plaintiff's  lots  and  an  increase  in  others, 
damages,  benefits  resulting  from  the  so  that  no  substantial  damage  was 
proximity  of  a  neighboring  station,  shown  which  would  authorize  an  in- 
Wiener  V.  New  York  El.  R.  Co.  (Su-  junction.  The  court  held,  however, 
preme  Ct.),  16  N.  Y.  Supp.  913.  that  the  complaint  would  not  be  dis- 

In  Roosevelt  Hospital  v.  New  York  missed,  but  that  the  case  would  be  re- 
El.  R.  Co.  (Supreme  Ct.),  21  N.  Y.  tained  to  be  submitted  to  the  jury  in  an 
Supp.  205,  the  estimates  of  the  com-  action  at  law.  But  when  a  referee  is 
parative  increase  in  fee  value  of  prop-  appointed  to  determine  all  the  issues 
erty  in  the  Bowery  and  other  streets  of  the  case  he  is  not  bound,  in  refusing 
were  allowed  to  be  expressed  in  per-  an  injunction,  to  award  past  damages, 
centages  instead  of  dollars  and  cents,  Steinmetz  v.  Metropolitan  El.  R.  Co., 
and  the  court  held  that  this  was  not  18  N.  Y.  Supp.  209;  Lynch  v,  Metro- 
error;  the  question  as  to  the  values  of  politan  El.  R.  Co.,  129  N.  Y.  274;  50 
adjoining  property  being  limited  to  Am.  &  Eng.  R.  Cas.  308. 
streetscontiguous  and  adjacent  to  plain-  Where  the  rental  value  of  premises 
tiff's  property.  affected  by  the  erection  of  an  elevated 

An  owner  of  premises  affected  by  railroad  increased  20  percent,  after  the 
the  erection  of  an  elevated  railway,  erection  of  the  road,  and  before  the 
upon  seeking  to  recover  damages  there-  addition  of  improvements  to  the  prem- 
for,  cannot  be  asked  whether  he  con-  ises,  the  court  properly  refused  to  at- 
sidered  the  presence  of  the  road,  at  the  tribute  to  the  improvements  the  in- 
time  he  purchased,  an  injury  or  a  ben-  crease  of  rental  value  after  their  addi- 
efit  to  his  property ;  the  issue  being  the  tion.  Brush  v.  Manhattan  R.  Co.,  17 
actual  value  of  the  property  and  not  N.  Y.  Supp.  540. 

what  he  considered  it  to  be.      Steub-  2.  Rich  t-.  New  York  El.  R.  Co.,  14 

ing  V.  New  York  El.  R.  Co.  (Supreme  N.  Y.  Supp.  167. 

Ct),  19  N.  Y.  Supp.  313.  8.  Sherwood  r.  Metropolitan  El.  R. 

1.  Gray  v.  Manhattan  R.  Co.,  128  N.  Co.  (Supreme  Ct.),  12  N.  Y.  Supp.  852. 

Y.  499;  Rich  T'.  New  York  El.  R.  Co.,  Nor  in  estimating  the  fee  value  of 

14  N.  Y.  Supp.  167;  Brush  V.  Manhat-  property,  the  rear  of  which  adjoins 

tan  R.  Co.,  13  N.  Y.  Supp.  908;  Stein-  other  property  owned  by  the  plaintiff, 

metz  V,  Metropolitan  El.  R.  Co.,  18  N.  are  the  advantages  thereto   from    its 

Y.  Supp.  209;  Bohm  v.  Metropolitan  connection  with  adjoining  property  to 

El.  R.  Co.,  129  N.  Y.  576;  50  Am.  &  be  considered,  especially  where  no  al-- 

Eng.  R.  Cas.  271 ;  Sperb  v,  Metropol-  lowance  is  made  for  indirect  damage  to 
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the  same  street  is  not  available  to  justify  a  reduction  of  damages 
sustained  by  the  premises  involved.*  And  the  increase  in  the 
value  must  be  shown  to  have  resulted  from  the  existence  of  the 
road  as  there  can  be  no  deduction  if  it  appears  that  the  increase 
is  due  to  a  general  rise  in  value  of  property  in  the  vicinity.* 
Whether  benefits  have  actually  accrued  to  the  property  from  the 
existence  of  the  railroad  is  a  question  of  fact,  and  the  finding  of 
the  trial  court  in  this  regard  will  not  be  disturbed  except  in  plain 
case  of  error.* 

In  a  case  covering  the  whole  question,  the  court  held  that  where 
it  appears  that  the  presence  of  an  elevated  railway  has  actually 

such  adjoining  property  bj  the  cutting  no  benefit    accrued   to   the    premises 

off  of  light,  air,  etc.,  from  the  property  from  the  existence t>f  the  road  will  not 

directly  in  question.  Kane  v.  Manhat-  be  reversed,  unless  the  evidence  clearly 

tan   R.  Co.   (Supreme  Ct),  17  N.  Y.  establishes   the   facts   the  other  way. 

Supp.  109.  Slater  v.  Manhattan  R.  Co.  (Supreme 

1.  Jefferson  v.  New  York  El.  R.  Co.  Ct.),  18  N.  Y.  Supp.  531 ;  Bischoff  v. 
(Supreme  Ct.),  11  N.  Y.  Supp.  48S.  So  New  York  El.  R.  Co.,  18  N.  Y.  Supp. 
also  where  it  is  shown  that  the  plain-  865.  Thus,  in  Benjamins.  New  York 
tift'^s  property  has  actually  increased  El.  R.  Co.  (Supreme  Ct.),  17  N.  Y. 
in  value  on  account  of  the  elevated  Supp.  908,  the  referee  found  that  the 
road,  the  fact  that  it  has  not  in-  railw^ay  station  brought  a  great  number 
creased  to  the  same  extent  as  other  ad-  of  people  into  the  street  opposite  plain- 
jacent  property,  affords  no  ground  for  tiff's  premises  and  increased  the  traffic 
recovery  by  the  plaintiff.  Steinmetz  there,  but  refused  to  find  that  those 
ZK  Metropolitan  El.  R.  Co.,  18  N,  Y.  facts  were  of  special  benefit  to  the 
Supp.  209.  plaintiff.     It  was  held  that  this  finding 

2.  Moss  V.   Manhattan    R.  Co.  (Su-  was  not  error,  since  the  referee  is  not 
preme  Ct.),  13  N.  Y.  Supp.  46.  bound  to  find  inferences  from  his  find- 
Thus  in  Herold  v.  Metropolitan  El.  ings  of  facts. 

R.  Co.,  13  N.  Y.  Supp.  610,  it  is  said  In  Sperb  v.  Metropolitan  El.  R.  Co. 
that  the  increased  benefits  must  be  (Supreme  Ct.),  17  N.  Y.  Supp.  469,  a 
proven  to  follow  from  the  existence  of  referee's  finding  of  past  damage  to  the 
the  road  ;  the  fact  that  there  has  been  fee  of  $800  was  reversed.  It  appeared 
no  diminution  in  the  rental  value  of  that  the  value  of  property  had  in- 
the  premises,  but  instead  a  steady  in-  creased  more  rapidly  on  the  block  oc- 
crease,  does  not  show  that  the  lessen-  cupied  by  the  premises  since  the  con- 
ing of  air  and  light  and  convenience  of  struction  of  the  road  than  the  corre- 
acccss  did  not  have  a  hurtful  effect  up-  sponding  block  on  the  adjacent  avenue, 
on  the  rental  value.  and  that  the  operation  of  the  road  had 
8.  Proof  of  Benefits  Derived  firom  the  made  the  street  more  desirable  for  bus- 
Road — Proximity  of  Station. — In  Storck  iness  purposes. 

r.  Metropolitan  El.  R.  Co.,  14  N.  Y  In  Sixth  Ave.  R.  Co.  r.  Manhattan 
Supp.  311 ;  ajf^d  131  N.  Y.  514, the  al-  R.  Co.  (Supreme  Ct.),  14  N.  Y.  Supp. 
legation  by  the  railroad  company,  as  97,  it  was  shown  that  property  near 
to  benefits  to  the  property,  was  sup-  the  terminus  of  a  surface  road  had  in- 
ported  only  by  the  opinion  of  a  wit-  creased  in  value, after  the  construction 
nesSf  while  the  plaintiff  testified  posi-  of  an  elevated  road  and  the  erection 
tively  that  the  value  of  his  property  of  its  station  in  that  vicinity,  by  being 
was  not  increased.  It  was  held  that  applied  to  different  uses  than  formerly, 
the  proof  did  not  establish  the  exist-  It  was  held  that  this  was  not  sufficient 
ence  of  any  benefit  to  the  property,  to  warrant  a  finding  that  the  property 
So  where  the  only  evidence  of  benefit  of  a  surface  road  at  that  point  had 
was  the  unsupported  opinion  of  ex-  also  increased  in  value,  since  it  could 
.perts,  the  referee  may  properly  refuse  not  be  devoted  to  any  other  uses  with 
to  find  that  the  premises  derived  any  profit  to  the  owners, 
actual  benefit.  Jones  v.  New  York  El.  The  fact  that  the  number  of  persons 
R.  Co.,  18  N.  Y.  Supp.  134.  And,  in  passing  by  stores  on  a  street  occupied 
general,  a  finding  by  the  referee  that  by  an  elevated  railway  is  largely  in- 
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caused  an  increase  in  the  value  of  the  plaintiff's  property,  he  has 
no  right  to  an  injunction,  or  to  future  damages,  although  it  may 
appear  that  other  abutting  owners  have  received  greater  benefit 
than  he ;  *  but  this  case  has  been  distinguished  from  several 
others.  Thus,  to  offer  evidence  that  the  value  of  the  land  on  the 
street  on  which  the  plaintiff's  property  abuts  has  not  increased  in 
the  same  proportion  as  land  on  the  side  streets  is  admissible,  and 
may  be  considered  with  other  evidence  as  to  whether  the  prem- 
ises in  questi9n  have  increased  in  value  to  the  same  extent  that 
they  would  have  done  but  for  the  presence  of  the  road.*  It  is 
also  laid  down  in  another  case  that  the  court  may  properly  refuse 
to  find  that  there  has  been  a  general  rise  in  the  value  of  the  real 
estate  situated  upon  the  avenue  occupied  by  the  elevated  rail- 
road, and  that  this  increase  is  largely  attributable  to  the  existence 
of  the  railroad,  on  the  ground  that  such  facts  are  immaterial  where 
there  is  sufficient  evidence  in  the  case  to  warrant  a  finding  that 
the  abutting  owner's  property  has  been  damaged  by  the  construc- 
tion and  maintenance  of  the  road  * 

(7)  Where  Plaintiff's  Property  Fronts  on  Two  Streets. — Several 
cases  have  arisen  in  which  the  land  of  the  abutting  owner  to  which 
the  easements  are  appurtenant  fronted  on  two  streets,  only  one 
of  which  was  occupied  by  the  elevated  railroad.  In  such  cases 
whether  the  lot  is  to  be  regarded  as  an  entirety  and  damages 
awarded  accordingly  is  a  question  of  fact  depending  upon  the  cir- 

creased  by  the  presence  of  the  railway  as  it  did  that  of  some  one  else ;  that  in 
and  station,  does  not  necessarily  show  order  to  prove  damage  he  was  com- 
that  the  presence  of  the  station  is  an  pelled  to  show  that  his  property  had 
advantage  to  the  proprietors  of  such  either  decreased  in  value  by  reason  of 
stores.  Betjeman  l*.  New  York  El.  R.  the  road,  or  else  that  its  value  had  not 
Co.,  20  N.  Y.  Supp.  628.  See  also  Ad-  increased  to  the  same  extent  it  would 
ler  V,  Metropolitan  El.  R.  Co.,  138  N.  have  done  but  for  the  road.  We  were 
Y.  173.  then  deciding  in  regard  to  the  correct- 
The  nature  and  operation  of  elevated  ness  of  the  rule  of  damages  followed 
railroads  are  so  notorious  that  courts  by  the  trial  court,  and  there  was  no  in- 
may  take  judicial  notice  of  the  fact  tention  in  what  we  said  to  hold  evi- 
that  they  increase  the  traffic  and  busi-  dence  of  value  in  the  side  streets  to  be 
ness  on  the  streets  on  which  they  are  inadmissible.  We  intend  fully  to  ad- 
operated.  Bookman  f.  New  York  El.  here  to  the  rule  of  damages  as  laid 
R.  Co.,  137  N.  Y.  302.  down  in  the  Bohm  case." 

1.  Bohm  I'.  Metropolitan  El.  R.  Co.,  8.  In  Storck  v.  Metropolitan  El.  R. 
129  N.  Y.  576,  50  Am.  &  Eng.  R.  Cas.  Co.,  131  N.  Y.  514;  50  Am.  &  Eng.  R. 
271.  In  this  case  Earl,  J.,  speakingfor  Cas.  287,  affirming  14  N.  Y.  Supp.  311, 
the  court,  delivered  an  elaborate  the  Bohm  case  was  again  distin- 
opinion  discussing  this  feature  of  the  guished.  Gray,  J.,  said  of  it:  "A  care- 
subject  exhaustively.  ful    consideration    of    the     elaborate 

2.  In  Becker  r.  Metropolitan  EI.  R.  opinion  delivered  in  that  case  will  show 
Co.,  131  N.  Y.  509;  affirming  14  N.  Y.  that  it  was  not  intended  to  deprive  a 
Supp.  312,  the  court  distinguished  the  complainant  of  his  right  to  compensa- 
case  of  Bohm  v.  Metropolitan  El.  R.  tion  when  he  could  give  any  compe- 
Co.,  129  N.  Y.  576;  50  Am.  &  Eng.  R.  tent  evidence  of  injury  satisfactory  to 
Cas.  271,  saying  by  Peckham,  J. :  "In  the  trial  tribunal,  nor  in  the  slightest 
other  words,  we  held  that  an  owner  degree  to  interfere  with  the  jurisdiction 
had  no  ground  of  complaint  because  of  that  tribunal  to  determine  the 
the  road  had  not  increased  the  value  amount  of  the  injury  from  the  evi- 
of  his  property  as  much  in  proportion  dence  given." 
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cumstances  of  the  case.  If  the  lot  is  occupied  by  a  single  build- 
ing, whose  light,  air,  and  access  are  derived  wholly  from  the  street 
occupied  by  the  railroad,  it  seems  that  damages  may  be  recovered 
for  the  injury  to  the  whole  lot ;  but  it  is  otherwise  if  the  lot  is 
occupied  by  two  separate  and  distinct  buildings,  each  of  which 
derives  its  light,  air,  and  access  from  a  different  street.* 

/.  Statute  of  Limitations — Adverse  Possession — Im- 
plied Acquiescence. — In  common-law  actions  to  recover  past 
damages,  the  Statute  of  Limitations  precludes  recovery  of  all  dam- 
ages except  those  which  have  accrued  within  the  six  years  immedi- 
ately preceding  the  commencement  of  the  action.*  In  a  leading 
case  the  effect  of  the  Statute  of  Limitations  upon  the  right  of 
equitable  relief  was  considered,  and  the  conclusion  derived  that  no 
delay  by  the  landowner,  less  than  a  period  sufficient  for  the  rail- 
road company  to  acquire  a  right  to  the  easements  by  adverse 
possession,  would  bar  his  right  to  such  relief.  The  trespass  by 
the  railroad  company  continues,  and  successive  causes  of  action 
arise  from  day  to  day  so  long  as  the  trespass  is  continued,  and 
the  owner  does  not  lose  his  right  to  relief  in  equity,  unless  his 
delay  has  been  so  long  that  the  company  has  been  enabled  to 
acquire  right  by  prescription.* 

1.  In  Stevens  r. New  York  El.  R.  Co.,  railroad.  It  was  held  that  the  trial 
130  N.  Y.  95, «#'^  57  N.  Y.  Sup>er.  Ct.  court  erred  in  failing  to  distinguish 
416,  it  appeared  that  the  plaintifPsland  between  the  two  buildings,  and  in  ad- 
extended  from  one  street  to  another;  mitting,  upon  the  trial, evidence  of  the 
it  was  occupied  hy  a  four-story  brick  rents  received  from  the  building  front- 
building,  having  a  single  roof,  no  trans-  ing  on  the  open  street, 
verse  partition,  and  only  one  flight  of  In  Greenwood  r.  Metropolitan  El.R. 
stairs  between  the  first  and  second  Co.,  58  N.  Y.  Super.  Ct. 482,  the  land  in 
stories.  For  seventy- six  years  prior  to  question  had  been  for  a  time  two  dis- 
1825  the  land  had  consisted  of  two  lots,  tinct  lots,  which  had  passed  from  the 
one  fronting  on  each  street,  and  had  original  owner  of  both  to  the  plaintiff 
had  separate  owners;  but  since  that  by  different  mesne  conveyances  in  such 
time  it  had  been  owned,  used,  described,  a  manner  that  one  lot  which  adjoined 
and  conveyed  as  a  single  lot  fronting  the  street  occupied  by  the  railroad  be- 
on  both  streets.  In  the  action  against  came  his  property  before  the  other.  It 
the  elevated  road,  which  occupied  one  was  held  that  the  easement  of  light 
of  the  streets,  it  was  described  as  one  over  the  first  lot,  conveyed  in  favor  of 
lot,  and  plaintiff  claimed  damages  for  the  other,was  cut  off  by  the  conveyance 
injuries  done  to  it  as  an  entirety.  It  of  the  first  lot  to  G,  and  that  the  fact 
was  held  that  the  judgment  of  the  trial  that  G  acquired  the  second  lot  did  not, 
court  in  favor  of  the  plaintiff  would  not  revive  the  easement  in  its  favor,  and, 
be  disturbed  on  the  ground  that  the  therefore,  G  could  not  recover  for  in- 
land had  consisted  of  two  lots,  or  that  juries  to  his  alleged  easement  of  li^ht 
damages  had  been  improperly  awarded  appurtenant  to  the  second  lot.  See 
for  injuries  to  both.  this    case  disapproved   in    Stevens   v. 

In  Mooney  v.  New  York  El.  R.  Co.,  New  York  El.  R.  Co.,  130  N.  Y.  95, 

i6Daly(N.Y.)  145,  rcr*^jo'8  N.Y.Supp.  aj*^s7^.  Y.  Super.  Ci.  415. 

956,  it  appeared  that  the  plaintiff's  lot,  2.  See  A'ew  2'orA- Code  of  Civ.  Proc, 

which  was  one  hundred  feetdeep,  front-  §  383,  par.  3;  Martin  v.  Manhattan  R. 

ed  on  two  streets,  one  of  which  was  oc-  Co.,  63  Hun  (N.  Y.)  350;  Cornell  v. 

cupiid  by  the  elevated  railroad.  The  lot  New  York  R.  Co.  (Supreme  Ct),  13  N. 

was  covered  by  two  buildings  wholly  Y.  Supp.  511. 

unconnected  with  each  other,  one  of  8.  Sffect  of  Statnte  of  Limitations  on 

which  received  its  light,  air,  and  ac-  Bight  to  Equitable  Relief. — Galway  v, 

cess  from  the  street  unoccupied  by  the  Metropolitan  El.  R.  Co.,  128  N.  Y.  132. 
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In  another  case  the  right  of  the  abutting  owner  to  recover  dam- 
ages was  contested  by  the  railroad  company,  on  the  ground  that 
It  had  acquired  the  right  to  interfere  with  his  easements  by  an 
uninterrupted  and  adverse  possession  for  more  than  twenty  years. 
The  principle  that  the  company  might  acquire  such  a  right  by 
adverse  possession  was  recognized ;  ^  but  it  was  held  that  it  had 
acquired  no  such  right  in  this  case,  because  the  substitution  of 
steam  engines  as  a  motive  power  instead  of  a  cable,  and  the  re- 
construction and  alteration  of  the  track  constituted  such  material 
and  substantial  changes  in  the  original  user  as  to  interrupt  the 
adverse  possession.* 

In  this  case  the  court,  by  Ruger,  C.  }.,  is  a  separate  and  distinct  trespass  each 

in  indicating  the  general  theory  upon  day  and  gives  rise  to  separate  and  dis- 

which  has  proceeded  the  determination  tinct  causes  of  action,  and  successive 

of  this  and  similar  questions,  quoted  actions  may  be  commenced  and  main- 

from  the  opinion  of  Earl,  J.,  in  Tall-  tained  to  recover  damages  sustained 

man  v.  Metropolitan  El.  R.  Co.,  121  N.  by  such  trespass.     With  respect  to  the 

Y.  123;  43  Am.  &  Eng.  R.  Cas.  410:  Statute  of  Limitations,  the  wrong  done 

*'  When  the  defendant  began  to  con-  is  a  continuing  trespass,  so   that   the 

struct  its  railway  in  front  of  the  plain-  statute  begins  to  run  from  the  last  of 

tifTslots,  he  could  have  commenced  an  the  trespasses  committed.     But  where 

action  inequity  against  it,  and  restrain-  the  evidence  showed  that  the  injuries 

ed  it  until  it  had  made  compensation  to  to  plaintiff,  which  consisted  of  the  loss 

him  for  rights  and  easements  which  it  of  health  arising  from  the  noise  of  the 

took  from  him,  or  until  it  had  acquired  train,  occurred  more  than  six  years  be- 

them   by   condemnation   proceedings,  fore  the  commencement  of  the  action. 

In  that  vivay,  he  would,  at  least,  in  the  it  was  held  that  the   principle  above 

theory  of  the  law,  have  been  indemni-  stated  did  not  apply  and  that  the  ac- 

fied  for  all  the  damages  he  would  suffer  tion   was  barred    by    the    Statute  of 

by  reason  of  the  construction  of  the  Limitations.    Taylor  r.  Manhattan  R. 

railway.    Instead  of  taking  his  remedy  Co.,  53  Hun   (N.   Y.)   305.     See  also 

by  an  equitable  action  at  that  time,  he  Doyle  v,  Manhattan  R.  Co.,  16  Daly 

could  have  taken  it  at  any  time  after-  (N.  Y.)  506. 

wards  during  his  ownership  of  the  lots  1.  Slglit  to  Aoqvire  TlUe  to  Baso- 
with  the  same  result.  He  was  not,  how-  ments  by  Adverse  Possesaioii. — Ameri- 
ever,  confined  to  his  remedy  by  such  can  Bank  Note  Co.  v.  New  York  El. 
action ;  he  could  suffer  the  railway  to  R.  Co.,  129  N.  Y.  252;  50  Am.  &  Eng. 
be  constructed  and  then  bring  succes-  R.  Cas.  292.  The  fact  that  the  charter 
sive  actions  to  recover  damages  to  his  of  the  company  contained  a  provision 
lots,  caused  by  the  construction  and  for  compensation  for  private  property 
operation  of  the  railway."  In  answer  used  or  acquired,  did  not  make  the 
to  the  contention  that  an  injunction  company's  possession  necessarily  sub- 
proceeding  was  substantially  an  action  ordinate  to  the  street  rights  of  the 
to  recover  permanent  damages,  and  abutting  owners. 
'  that  therefore  the  Statute  of  Limita-  2.  American  Bank  Note  Co.  v.  New 
tions  should  commence  to  run  at  the  York  El.  R.  Co.,  129  N.  Y.  252;  50 
time  when  any  cause  of  action  arose,  Am.  &  Eng.  R.  Cas.  292.  In  this  case  it 
the  court  said :  "  The  action  here  is  appeared  that  the  original  entry  of  the 
neither  in  practice  nor  in  theory  an  elevated  railroad  company  was  merely 
action  of  such  a  character,  and  by  its  experimental,  and  was  made  when  both 
fundamental  rules  as  well  as  the  con-  the  company  and  the  abutting  prop- 
stitutional  requirement  that  compen-  erty  owners  were  ignorant  of  the  fact 
sation  for  such  property  shall  be  as-  that  the  maint-nance  of  the  road  in- 
sessed  by  a  jury  or  commission  alone,  terfered  with  the  rights  of  the  abut- 
an  equity  court  is  incapacitated  from  ting  owners;  that  during  the  twenty 
entertaining  actions  instituted  for  the  years'  possession  by  the  company  the 
purpose  of  recovering  damages  alone."  road  was  changed  from  a  cable  road 
The  operation  of  an  elevated  railway  to  a  steam  railroad;  that  after  the 
to  the  injury  of  an  adjacent  proprietor,  expiration  of  the  twenty  years,  the  com- 
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A  delay  of  five  years  by  the  landowner  before  bringing  his 
action  for  damages,  during  which  time  he  was  frequently  a  fare- 
paying  passenger,  does  not  amount  to  an  acquiescence  in  the  con- 
struction of  the  road  which  will  bar  his  right  to  recovery,  where 
it  appears  that  when  the  road  was  first  constructed  he  objected 
and  threatened  litigation  ;  ?  nor  is  an  abutting  owner  deprived  of 
his  right  to  redress  by  erecting  an  awning,  extending  from  his 
buildings  to  the  elevated  structure,  especially  where  the  railroad 
materially  interferes  with  the  light  and  the  air  of  the  stories  above 
the  awning.* 

g.  Right  to  Trial  by   Jury  in  In7unction    Proceed- 

INGS. — In  an  action  for  an  injunction  against  the  maintenance 
and  operation  of  an  elevated  railroad,  neither  party  is  entitled 
as  a  matter  of  right  to  a  jury  trial  on  any  of  the  issues  involv- 
ed, notwithstanding  the  prayer  for  relief  includes  a  demand  for 
past  damages  which  would  be  recoverable  in  an  action  at  law. 
The  court  in  the  exercise  of  its  equitable  jurisdiction  may  deter- 
mine the  amount  of  damages  both  past  and  prospective  to  be 
paid  by  the  company  in  avoidance  of  an  injunction.^     But  it  is 

pany  instituted  proceedings  to  con-  434;  Renwick  r.  New  York  El.  R.  Co., 
demn  the  lot  owner's  right  to  the  ease-  15  N.  Y.  Supp.  149,  and  Bach  v.  New 
ments  of  light,  air,  and  access;  and  York  El.  R.  Co.,  60  Hun  (N.  Y.)  128, 
that  during  the  period  of  possession  it  was  held  that  such  an  action  for  in- 
the  track  was  reconstructed  hy  remov-  junctive  relief  and  for  incidental  darn- 
ing the  columns  from  the  curb  line  to  ages  was  equitable,  and  that  the  par- 
sixteen  inches  within  the  sidewalk,  ties  were  not  entitled  to  a  jury  trial. 
The  court  held  that  these  facts  showed  But  in  Libmann  v.  Manhattan  R.  Co. 
that  the  company  had  acquired  no  J9  Hun  (N.  Y.)  428;  Barrett  v,  Man- 
title  to  the  easements  by  prescription,  hattan  R.  Co.  (Supreme  Ct.),  18  N. 
Moreover  the  institution  of  condemna-  Y.  Supp.  71,  it  was  held  that  where 
tion  proceedings  by  the  company  was  the  allegations  of  the  complaint  were 
necessarily  a  solemn  and  formal  ad-  sufficient  to  sustain  either  an  ac- 
mission  of  record  of  title  in  the  objec-  tion  to  restrain  the  railroad  company 
tion  to  the  easement  in  question.  See  from  the  further  commission  of  a  con- 
also  Hughes  V.  Metropolitan  £1.  R.  Co.,  tinning  trespass  or  one  to  abate  a  nui- 
130  N.  Y.  14,  r?^'^  57  ^.  Y.  Super,  sance,  the  plaintiff  might  be  compelled 
C*-  379-  *^  elect  under  which  form  of  action  he 

1.  Delay  in  Bringing  Suit. — Aben-  would  proceed,  and  that  if  the  action 
droth  V,  Manhattan  R.  Co.,  122  N.  Y.  were  for  the  abatement  of  a  nuisance 
I ;  46  Am.  &  Eng.  R.  Cas.  128;  Matt-  the  defendant  was  entitled  to  a  jury 
lage  V.   New  York  El.  R.  Co.    (Su-  trial  as  a  matter  of  right. 

preme  Ct.),  11  N.  Y.  Supp.  482;  Gal-  In  Lynch  r.  Metropolitan  El.  R.  Co., 

way  V.  Metropolitan  El.  R.  Co.,  128  N.  129  N.  Y.  274;  50  Am.  &  Eng.  R.  Cas. 

Y.  432.  308,  the  question  came  before  the  court 

2.  Erection  of  Awning. — The  erection  of  appeals.  It  was  insisted  on  the  part 
of  such  an  awning  is  no  abandonment  of  the  defendant  that  the  issue  as  to 
of  his  easements,  and  at  most  entitles  past  damages  was  cognizable  in  a  court 
the  company  to  nothing  more  than  the  of  law  and  should  be  tried  by  a  jury  in 
value  of  the  support  afforded  by  its  obedience  to  the  constitutional  provi- 
structure  to  the  awning.  Mattlage  v.  sion  that  "  the  trial  by  jury  in  all  cases 
New  York  El.  R.  Co.  (Supreme  Ct.),  in  which  it  has  heretofore  been  used 
II  N.  Y.  Supp.  482.  shall  remain  inviolable  forever,"  and 

S.  In  the  trial  courts  there  was  for  a  to  ^  970  of  the  Code  of  Civil  Procedure, 
time  considerable  confusion  on  this  which  provides  that  '*  where  a  party  is 
point.  In  Johnson  v,  Manhattan  R.  entitled  by  the  constitution  or  by  ex- 
Co.  (Supreme  Ct),  16  N.  Y.  Supp.  press  provision  of  law  to  a  trial  by  jury 
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within  the  discretion  of  the  trial  court  sitting  in  equity  to  submit 

the  question  of  past  damages  to  the  determination  of  the  jury.^ 

4.  Liability  for  Personal  Injuries  and  Other  Torts. — If  the  railroad 

company  makes  use  of  contrivances  which  are  skillfully  made  and 

of  one  or  more  issues  of  fact      .            .  section  as  amended,  it  was  held  in  the 
he  maj  apply,  upon  notice  to  the  court,  trial  courts  that  the  question   of  fee 
for  an  order  directing  all  the  questions  damages  did  not  arise  on  the  pleadings 
arising  upon  that  issue  to  be  distinctly  and  was  not  within  the  meaning  of  the 
and    plainly    stated  for  trial   accord-  act.     Underbill  v.  Manhattan   R.  Co. 
ingly."     It  was  held  that  the  trial  of  (Supreme Ct.),  i8  N.  Y.Supp. 43.    But 
this  issue  by  a  jury  was  not  a  matter  of  it  was  held  that  the  question  as  to  past 
right.    The  court  said:  ''Undoubtedly  damages  was   within  the  amendment, 
the  claim  for  past  damages  sustained  and,  on   motion  to  that  effect  should 
by  plaintiff  in  his  property,  arising  from  be  tried  by  a  jury.     Underbill  r.  Man- 
the  defendant's  acts,  could  have  been  hattan  R.  Co.  (Supreme  Ct.),  18  N.  Y. 
made  the  subject  of  an  action  at  law,  Supp.  43;  Eggers  7'.  Manhattan  R.  Co., 
but  that  was  not  the  cause  of  action  18  N.  Y.  Supp.  t8i. 
which  the  plaintiff  elected  to  assert  in         In  Shepard  v.  Manhattan  R.  Co^  131 
his  complaint   and  to   bring  to  trial.  N.  Y.  215,  the  question  again  came  be- 
What  he  attempted  by  instituting  his  fore  the  Court  of  Appeals  upon  the  con- 
action  was  to  restrain  the  continuance  struction  of  the  amendment  of  1891.  It 
of  acts  which  were  constantly  injuring  appeared   that  the  court   below    had 
and   would,   to  all  appearances,   con-  granted  an  order  reciting  that  the  de- 
stantly  in  the  future  continue  to  injure  fendant  was   entitled  as  a  matter    of 
him  in  ways  and  in  a  manner  which  he  right  to  a  jury  trial  on  the  question  of 
described  in  his  complaint.     This  was  past  or  rental  damages.  This  was  held 
a  form  of  relief  demandable  and  cog-  to  be  reversible  error.    Gray,  J.,  said : 
nizable  only  on  the  equity  side  of  the  '*  I  think  that  this  section  never  did  ap- 
court.     ...     It  has  always  been  a  ply  to  actions  of  a  purely  equitable  na- 
well  settled  and  familiar  rule  that  when  ture  as  are  these,  and  that  the  amend- 
a  court  of  equity  gains  jurisdiction  of  ment  did  not  make  it  applicable.    .     .    . 
a  case  before  it  for  one  purpose  it  may  I   do  not  think  that  any  of  the  pow- 
retain  it  generally.     To  do  complete  ers  vested  in  courts  under  the  constitu- 
justice  between  the  parties  a  court  of  tion  should  be  taken  away  by  implica- 
equity  will  further  retain  the  cause  for  tion,  yet  such  would  be  the  result  if  we 
the  purpose  of  ascertaining  and  award-  affirm  the  orders  below.     We  should 
ing   the   apparent  damages   as  some-  have  to  imply  a  legislative  intention 
thing  which  is  incidental  to  the  main  from  the  interpolation  of  the  words  in 
reliel  sought.     While  this  is   done  on  the  section  to  take  away  some  of  the 
the  ground  that  the  remedy  for  the  equitable  powers  heretofore  possessed 
damage  done   is  deemed  to   be   inci-  by  the  court.     The  amendment    does 
dental  to  the  relief  of  injunction,  the  not  convey  such  an  intention  ex /fro- 
principle  is  in  perfect  harmony  with  prio  vig-ore  and  to  attach  to  it  a  mean- 
the  theory  of  the  jurisdiction  of  a  court  ing  which  would  deprive  the  court  of 
of  equity.     Its  power  is  invoked,  and  it  a  power  so  important  and  which  courts 
interferes  to  restrain  the  trespass  which  of    equity   jurisdiction    have   so   long 
is  continuous  in  its  nature  in  order  to  possessed,  would  be  contrary  to  sound 
prevent  a  multiplicity  of  suits,  and  tak-  principles  of  statutory  construction," 
ing  jurisdiction  of  the  cause  for  such  a  After  a  review  of  the  authorities,  he 
purpose  it  may  retain  it  to  the  end  and  continued  :     "  I    think,   therefore,  we 
close  up  all  matters  of  legal  dispute  must  conclude  that  it  was  error  for  the 
between  the  parties  by  assessing  the  court  below  to  hold  that  the  defend- 
loss  sustained  for  the  acts  which  it  has  ants  were  entitled  as  matter  of  right  up- 
restrained.'*  on  their  application  under  section  970 
Section  970  of  the  Code  of  Civ.  Proc,  to  an  order  stating  the  questions  of  past 
was  amended  by  Laws  1S91,   ch.  208,  damages  for  trial  by  a  juir;  and  that 
80  as  to  embrace  all  actions  "where  the  granting  of  such  an  order  still  rests 
one   or   more   questions  arise  on  the  in  the  sole  discretion  of  the  trial  court 
pleadings  as  to  the  value  of  property  or  sitting  in  equity." 
as  to  the  damages  which  a  party  mapr        1.  Shepard  v,  Manhattan  R.  Co.,  131 
be  entitled  to    recover."     Under  this  N.  Y.  315. 
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the  best  known  at  the  time  in  order  to  prevent  the  escape  ofj 

sparks  from  its  locomotive,  it  is  not  liable  to  a  traveler  on  the 

street  who  is  injured  by  a  spark  falling  on  him.     The  company 

has  a  right  to  operate  its  trains  on  the  elevated  structure,  and 
unless  the  injured  party  can  establish  negligence  on  its  part  he 
cannot  recover.*     And  the  rule,  that,  in  order  to  recover,  the 

1.  Injuries    from    Falling    Sparks.  —  defendant's  unlawful  act  could  not  be 

Searles  7*.  Manhattan  R.  Co.,  loi   N.  set  up  as  an  intervening  cause.     See 

Y.  66i ;  25  Am.  &  Eng.  R.  Cas.  358,  Negligence,  vol.  16,  p.  428. 

r«r*^49  N.  Y.  Super.  Ct.  425.  A  complaint  alleging  that  the  de- 

In  an  action  the  plaintiff  testified  fendant  negligently  allowed  sparks  of 
that  she  was  struck  by  a  single  small  fire  to  escape  from  its  locomotive  and 
coal  falling  from  the' engine.  There  enter  plaintiff's  house,  setting  fire  to 
was  no  evidence  that  more  than  this  his  curtains,  furniture,  etc.,  and  that  in 
one  coal  was  thrown  from  the  locomo-  attempting  to  extinguish  the  fire,  plain- 
tive on  this  occasion,  or  that  sparks  tiff's  hand  was  burned  without  negli- 
were  emitted  from  it  or  other  locomo-  gence  on  his  part,  is  bad ;  the  injury 
tives  on  other  occasions.  Held^  that  alleged  being  too  remote,  no  damages 
the  evidence  was  not  sufficient  to  war-  to  property  being  claimed  and  there 
rant  an  inference  by  the  jury  that  the  being  no  allegation  that  at  the  time  he 
defendant  was  guilty  of  negligence,  made  the  effort  to  extinguish  the  fire, 
Wiedmer  r.  New  York  El.  R.  Co.,  114  it  was  spreading  toother  property  than 
N.  Y.  462;  38  Am.  &  Eng.  R.  Cas.  481.  that  actually  burned,  or  that  there  was 

In  such  cases  it  is  not  error  for  the  an  appearance  of  the  fire  endangering 

court  to  instruct  the  jury  that  it  was  life  and  property;   or  that  the  effort 

the  duty  of  the  company  to  so   con-  was  made  for  the  purpose  of  prevent- 

struct  the  ash  pans,  etc.,  of  its  engines  ing  such  injuries.     Hinchy  7'.  Manhat- 

as  to  reduce  the  danger  of  accident  tan  R.  Co.,  49  N.  Y.  Super.  Ct.  ^06. 

*'to  the  least  possible  practical  mini-  In  an  action  against  an  elevated  rail- 

mum  point,"    McNaier  r.  Manhattan  way  to  recover  damages  caused  by  a  fire, 

R.  Co.,  51  Hun  (N.  Y.)  644;  46  Hun  originating  from  sparks  emitted  from 

(N.  Y.)  502  (non-suit).  defendant's  engine,  the  court  erred  in 

An  elevated  railway  company  is  re-  refusing  to  admit  the  testimony  of  a 

quired  to  use  the  best  known  devices  member  of  defendant's  board  of  exam- 

in    order  to  avoid    throwing   sparks,  iners  showing  the  qualifications  of  the 

ashes  or  cinders,  and  to  use  them  care-  man  in  charge  of  the  engine.  Flynn  v. 

fully  and  prudently;  but  they  are  not  Manhattan  R.  Co.,  20  N.  Y.  Supp.652. 

bound  to  use  any  supposed  improved  Evidence  that  the  locomotive  of  an 

device,    or    one   which    theoretically  elevated    railway    emitted    sparks    so 

might  be  supposed  to  be  better  than  large  and  brilliant  as  to  attract  the  at- 

the  one  used.     Burke  v.  Manhattan  R.  tention  of  a  witness  who  had  frequent 

Co.,  13  Daly  (N.  Y.)  75.  opportunities  for  observation  was  suf- 

In  Lowery  r.  Manhattan   R.  Co.,  99  ficient  to  establish  a  prima  facte  case 

N.  Y.  158 ;  23  Am.  &  Eng.  R.  Cas.  276;  of  negligence  on  the  part  of  defendant 

52    Am.  Rep.  12,  by  the  unlawful  act  in  an  action  to  recover  damages  caused 

of  the  railroad  company  fire  was  thrown  by  a  fire  resulting  from   the  sparks, 

upon  a  horse  passing  under  the  struc-  Ruppel  v,  Manhattan  R.  Co.,  13  Daly 

ture  so  as  to  make  him  unmanageable,  (N.  Y.)  11. 

and  by  the  same  act  the  driver  was  so  In    Sugarman  xk  Manhattan    El.  R. 

injured  that,  smart  ing  under  the  injury,  Co.,  16   N.   Y.  Supp.  533,  it  appeared 

he  did  not  exercise  judgment  and  skill  that  the    plaintifi^s    awning   was   de- 

in  guiding  the  horse,  and  the  plaintiff  stroyed   by  fire  alleged  to  have  orig- 

walking  in  the  street  was  run  over  by  inated  in  a  coal  dropped  from  defend- 

the  horse  and  wagon.  It  was  held  that  ant's    engine ;    that    the    engine   was 

the  railroad  company  was  liable  to  the  equipped  with  the  best  devices  to  pre- 

plaintiff ;  that  the  damage  was  not  so  vent  the  escape  of  fire,  but  that  a  coal 

remote  as  to  preclude  recovery,  since  so  large  could  not  have   escaped  had 

the  chain  of  causation  was  not  broken;  the  engine  been  in  proper  condition ; 

that  the  mistake  of  judgment  on  the  and  that  there  were  openings  in  the 

'part  of  the  driver  being  caused  by  the  ash  pan  from  which  the  coal  might 
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injured  party  must  show  a  want  of  due  care  in  the  construction 

or  operation  of  its  road  has  been  applied  in  other  cases  of  injury.* 
In  cases  of  expulsion  of  passengers,  the  same  rules  apply  as  in 
cases  of  other  carriers  by  railroad.*  If  a  person  is  arrested  or 
caused  to  be  arrested  by  the  company's  servants  in  charge  of  a 
station,  under  circumstances  which  make  such  arrest  false  impris- 
onment, the  company  is  liable  therefor.* 

have  fallen.     There  was  no  other  evi-  because  he  was  invited  to  do  so,  and  be- 

dence  as  to  the  actual  condition  of  the  cause  the  injury  did  not  occur  until  af- 

engine.      Judgment   for   plaintiff  was  ter  he  had  left  the  car  safely.     See  also 

sustained.  Lyle  v,  Manhattan  R.  Co.,  6  N.   Y. 

1.  SeeManson  -\  Manhattan  R.  Co.,  Supp.  325. 
55  N.  Y.  Super.  Ct.  18  (party  injured  Where  a  panic  at  an  elevated  railway 
by  falling  of  iron  filings  which  had  been  station  was  caused  by  the  negligence 
allowed  to  accumulate  along  the  of  the  employes  of  the  elevated  rail- 
track)  ;  Volkmar  v.  Manhattan  R.  Co.,  way  company  in  starting  a  train,  in 
58  N.  Y.  Super.  Ct.  125  (person  injured  consequence  of  which  plaintiff  was 
by  falling  of  an  iron  plate  from  the  pushed  over  the  elevated  railway  struc- 
elevated  structure) ;  Morsemann  t'.  ture  by  persons  seeking  to  avoid  the 
Manhattan  R.  Co.,  16  Daly  (N.  Y.)  train,  and  injured  by  a  fall  to  the  street 
249  (person  injured  by  crow-bar  fall-  below,  the  negligence  of  the  companj 
ing  from  the  hands  of  employe  on  the  was  held  the  proximate  cause  of  the 
track).  injury,  and  a  verdict  and  judgment  for 

The  company  is  guilty  of  a  want  of  plaintiff  was  rendered.  McCabe  f. 
ordinary  care  in  shoveling  the  con-  Manhattan  R.  Co.,  6  X.  Y.  Supp.  418. 
tents  of  its  drip-pans  from  an  elevation  An  agreement  by  a  contractor  for  the 
of  15  feet  into  carts  standing  near  a  construction  of  an  elevated  railway 
cross-walk  of  a  street,  without  warning  station  platform  **  to  assume  all  liability 
to  pedestrians,  especially  where  the  fi©r  and  to  indemnify  the  company 
refuse  might  have  been  lowered  in  has-  against  all  loss,  costs,  or  damages  .  .  . 
kets.  Treanor  x\  Manhattan  R.  Co.,  arising  from  injuries  sustained  by  me- 
16  N.  Y.  Supp.  536.  See  also  Pallett  v.  chanics,  laborers,  or  other  persons  by 
Kings  Co.  El.  R.  Co.  (Supreme  Ct.),  reason  of  accidents  or  otherwise,"  will 
10  N.  Y.  Supp.  691.  In  Weiler  T'.  Man-  not  include  a  case  where  a  laborer, 
hattan  R.  Co.,  53  Hun  (N.  Y.)  372,  while  in  the  employment  of  the  con- 
affd  127  N.  Y.669,  the  plaintiff  was  a  tractor,wasstruckby  one  of  the  engines 
passenger  on  the  elevated  road.  The  of  the  railway  company  and  killed,  in 
train  was  compelled  to  stop  a  few  feet  consequence  of  which  damages  were 
from  the  station,  but  there  was  a  plat-  recovered  from  the  company.  Man- 
form  thirty  inches  wide  running  to  the  hattan  R.  Co.  r.  Cornell,  54  Hun 
station  which  the  company  had   pro-  (N.  Y.)  292. 

vided  for  its  employes.  The  train  was  In  Burmeister  v.  New  York  El.  R. 
filled  with  laboring  men  and  the  con-  Co.,  47  N.  Y.  Super.  Ct.  264,  in  which 
ductor  called  out  to  all  who  feared  be-  the  plaintiff  was  injured  by  the  fall  of 
ing  late  at  their  work  to  get  out  and  an  iron  chain  from  defendant's  struc- 
walk  to  the  station.  After  a  number  ture,  in  process  of  erection  by  a  con- 
had  started  to  walk  on  the  platform  or  tractor,  it  was  held  that  the  right  of 
on  the  track  ahead  of  the  train,  the  defendant  to  put  an  end  to  the  contract 
train,  without  warning,  started.  Those  with  the  contractor  in  ca.se  the  latter 
on  the  track  or  near  it  pressed  toward  did  not  **  prosecute  the  work  with  due 
the  outer  edge  of  the  platform,  a  panic  diligence  and  expedition,"  did  not  con- 
ensued,  and  eleven  men,  including  the  fer  upon  the  defendant  such  a  right  of 
plaintiff,  fell  to  the  pavement  and  were  selection  of  the  contractor's  servants  as 
killed  or  injured.  There  was  no  reason  would  make  him  responsible  for  their 
why  all  should  not  have  reached  the  negligence. 

station  safely  but  for  the  sudden  start-  2.  See  Master  and  Servant,  vol. 

ing  of  the  train.     It  -was  held  that  the  14,  p.  740;  Railroads,  vol.  19,  p.  903; 

evidence  established  negligence  on  the  Tickets  and  Fares;  supra^  this  title, 

part  of  the  company ;  that  the  plaintiff  Expulsion  of  Passengers, 

was  not  negligent  in  leaving  the  car  $.  In  Lynch  v.  Metropolitan  El.  R. 
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The  company  is  liable  for  the  willful  and  malicious  acts  of  its 
agents  and  servants  if  such  acts  are  within  the  scope  of  their  em- 
ployment.* But  it  has  been  held  that  it  is  not  liable  in  punitive 
damages  for  such  acts  unless  it  authorizes  or  ratifies  them.* 

The  company  is  liable  for  damages  caused  to  persons  on  the 
street  by  the  falling  of  heavy  substances  from  its  trains  or  elevated 
structure.* 

Co.,  90  N.  Y.  77;  12  Am.  &  Eng.  R.  said  he  had  sold  him  a  ticket,  and  told 
Cas.  119,  aMrminfr  24  Hun  (N.  Y.)  thegatemanto  let  him  ride.  Unable 
506,  the  plaintiff  bought  a  ticket  and  to  secure  the  train  without  repayment 
entered  one  of  the  cars ;  before  reach-  the  plaintiff  walked  home.  There  were 
ing  his  destination  he  lost  his  ticket,  many  people  present  at  the  occurrence, 
and  while  attempting  to  pass  through  and  the  plaintiff  was  mortified  at  the 
the  gate  from  the  station  platform,  he  imputation  of  attempting  to  ride  with- 
was  stopped  by  the  gate  keeper,  and  out  payment.  It  was  held  that  the 
told  that  he  could  not  pass,  until  he  railroad  company  was  liable  for  both 
produced  a  ticket  or  paid  his  fare.  He  actual  and  exemplary  damages,  al- 
stated  that  he  had  bought  a  ticket,  but  though  caused  by  the  gateman's  ma- 
had  lost  it,  and  insisted  on  passing  out,  licious  conduct,  and  that  the  verdict  of 
but  was  prevented  by  the  gate  keeper,  $500  in  such  a  case  was  not  excessive, 
who  sent  for  a  policeman  and  had  him  The  rule  was  recognized  that  a  carrier 
arrested.  He  remained  in  the  police  is  liable  for  the  malicious  acts  of  its 
station  all  night,  and  when  taken  before  agents  when  committed  within  the  line 
a  magistrate  the  next  morning  was  dis-  of  their  duty.  Stewart  v.  Brooklyn, 
charged.  It  appeared  that  the  gate  etc.,  R.  Co.,  90  N.  Y.  588;  12  Am.  & 
keeper  had  orders  not  to  let  passen-  Eng.  R.  Cas.  127;  43  Am.  Rep.  185; 
gers  pass  out  until  they  either  paid  Caldwell  i'.  New  Jersey  Steamboat  Co., 
wre  or  showed    their  tickets.     In   an  47  N.  Y.  282. 

action  for  false  imprisonment,  it  was  In  the  case  of  Mellwitz  v.  Manhattan 

held  that  the  detention  was  unlawful ;  R.  Co.  (Supreme  Ct.),  17  N.  Y.  Supp. 

that  the  company  was  responsible  for  ii2,plaintiiftestifiedthatshewaspushed 

the  acts  of  the  gate  keeper,  and  the  over  by  the  guard  for  refusal  to  place 

plaintiff  was  therefore  entitled  to   re-  a  ticket  in  the  ticket- box  after  she  had 

cover.     See   also  Shea  v,  Manhattan  already  deposited  one  there.    Her  evi- 

R.  Co.,  15  Daly  (N.  Y.)  528;  Oppen-  dence  was  entirely  uncorroborated  and 

heimeri'.  Manhattan  R.  Co.  (Supreme  was  contradicted   by  that  of  disinter- 

Ct.),  18  N.  Y.  Supp.  411.  ested   witnesses,  who  stated  that  she 

In    Palmeri    v,   Manhattan   R.  Co.  fell  while  attempting  to   get  on   the 

(Supreme  Ct.),  14  N.  Y.  Supp.  468,  it.  train  after  the  gates  were  shut  and  the 

appeared  that  the  plaintiff  purchased  train  had   started.     A  verdict   for  the 

a  ticket  and  paid  for  it  with   a  coin  plaintiff  was  set  aside  and  a  new  trial 

which  the  agent  contended  was  coun-  ordered. 

terfeit.  She  refused  to  take  back  the  2.  An  elevated  railway'  company  is 
coin,  and  the  agent  denounced  her  as  a  not  liable  in  punitive  damages  for  an 
counterfeiter  and  a  common  prosti-  assault  committed  by  one  of  its  em- 
tute  and  compelled  her  to  remain  in  ployes,  if  the  evidence  shows  that  the 
the  station  more  than  half  an  hour  in  employe  acted  in  supposed  discharge 
order  that  she  might  be  arrested  by  an  of  his  duty  and  not  with  malicious  in- 
officer.  It  was  held  that  the  railroad  tent.  Nor  is  it  liable  in  punitive  dam- 
company  was  liable  for  both  the  false  ages  for  such  an  assault  unless  it  au- 
imprisonment  and  the  abusive  Ian-  thorizes  or  ratifies  the  acts  of  the  em- 
guage  of  the  agent.  ploye  or  wrongfully  retains  him.    The 

1.  In  Cagney  v,  Manhattan    R.  Co.,  mere    retention    of    the    employe    is 

2  N.  Y.  Supp.  410,  the   plaintiff  pur-  not  sufficient  evidence  of   ratification 

chased  a  ticket  at  the  elevated  station  without  proof  of  actual  knowledge  of 

and  deposited  it  in  the  canceling- box.  the  employe's  conduct  on  the  part  of 

Thegatemannotseeingtheticketdepos-  the  company.     Donivan  r.  Manhattan 

ited,  refused  to  allow  him  to  get  aboard  R.  Co.,  21  N.  Y.  Supp.  457. 

the  train,  although    the  ticket  agent,  8.  Plaintiff  while  standing  under  an 

the   gateman's  superior  in  authority,  elevated  railway  structure  in  front  of 
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Trains  on  an  elevated  railway  should  not  be  started  without 
warning;  if  they  are  so  started  the  company  will  be  liable  for  any 
injuries  thus  caused.^ 

No  dangerous  open  spaces  should  be  left  in  the  pathway  of 
passengers,  and  if  the  curvature  of  the  track  renders  such  a  space 
between  the  station  platform  and  the  car  unavoidable,  it  is  the 
duty  of  the  company  to  see  that  it  is  properly  guarded  and  well 

his  premises  was  struck  on  the  head  by  the  third  and  fourth  cars  a  brakeman 

a  descending  bar  of  iron.     There  was  was  stationed,  whose  duty  it  was  to 

no  other  structure  at  that  point  over  open  the  gates  to  permit  the  ingress 

the  street,  and  the  bar  of  iron  which  and   egress  of    passengers,  and   then 

fell  on  plaintiff  was  seen  to  fall  from  a  to  close  them  and  to  give  a  signal  by 

passing  train,  and  its   flight  was  ob-  pulling    on   the   bell    rope   extending 

served  from  the  time  it  began  to  de-  from  the  bell  on  the  engine  to  where 

scend  until  it  struck  the  plaintiff.     It  he   was   stationed.      This    signal   was 

was  held  that  plaintiff  was  entitled  to  communicated    to    the    next  forward 

'  recover  for  the  injuries  received  with-  brakeman,  whose  duty   it  was  to   so 

out  further  evidence  to  show  that  the  hold  the  rope  as  not  to  permit  the  sig- 

pieceof  iron  fell  from  defendant's  train  nal  to  pass  him.  and  when  he  closed 

or  structure,  or  was  dropped  by  some  the  gates  under  his  control  to  transmit 

one  in  defendant's  employ.     Maher  r.  the  signal   by  two  pulls   of   the  rope, 

Manhattan  R,  Co.,  53  Hun  (N.  Y.)  506.  and  so  on  until  the  signal  reached  the 

In  Anderson  v  Manhattan  R.  Co.,  engineer,  whose  duty  it  was  then  to 
21  N.  Y.  Supp.  1,  defendants  were  dis-  start  the  train.  In  this  case,  thesignal 
tributing  heavy  timbers  along  the  ele-  to  start  was  given  by  the  brakeman 
vated  railway  track,  letting  them  fall  between  the  second  and  third  cars,  he 
on  the  edge  of  the  platform,  and  in  so  having  received  a  signal  which  he 
doing  a  piece  of  timber,  so  rotten  that  supposed  was  given  by  the  rear  brake- 
it  could  be  broken  with  the  hand  and  man,  but  which  was,  m  fact,  given  by 
the  condition  of  which  was  apparent  a  passenger  who  caught  hold  of  the 
by  ordinary  inspection,  was  broken  off  bell -rope  to  steady  himself.  The  court 
and  fell  on  plaintiff's  head  below.  It  charged  that  if  the  jury  found  that  the 
was  held  that  the  evidence  was  suffi-  train  was  started  by  the  passenger,  the 
cient  to  carry  the  case  to  the  jury.  defendant  was   not   negligent,   but  if 

In  Volkmar  v,  Manhattan  R.  Co.,  otherwise,  then  it  was  negligent.  De- 
134  N.  Y.  418,  it  appeared  that  the  fendant  then  requested  the  court  to 
plaintiff  while  in  the  street  under  the  charge '* that  there  was  no  proof  that 
defendant's  road  was  struck  by  a  por-  there  was  any  vice  in  the  system  of 
tion  of  a  broken  bolt  to  which  an  iron  communicating  signals,  and  the  jury- 
plate  was  attached  which  fell  from  the  are  not  to  consider  the  question;  "*  this 
defendant's  structure.  It  was  held  that  was  refused,  except  as  already  charged, 
the  fact  that  the  bolt  was  broken  and  It  was  held  no  error,  and  the  jury  hav- 
part  of  it  fell,  raised  a  presumption  ing  found  a  verdict  for  the  plaintiff 
that  in  that  particular  the  defendant's  the  case  was  affirmed, 
structure  was  out  of  repair  and  dan-  In  the  case  of  McQuade  v.  Manhat- 
gerous,  which  presumption  was  not  tan  R.  Co.,  53  N.  Y.  Super.  Ct.  91.  it 
rebutted  by  proof  of  the  proper  con-  appeared  that  plaintiff  while  in  the  act 
struction  of  the  road  and  the  careful  of  putting  his  foot  on  the  platform  to 
inspection  of  the  same  by  the  defend-  enter  an  elevated  railway  car,  follow- 
ant's  track  walker  and  inspector.  ing  close  upon  others  and  holding  the 

1.  PasBenger  Injured  by  Sndden  railing  in  his  hand,  w^as  prevented  from 
Starting  or  Stoppage  of  Train. — In  Ferry  making  his  footing  good  by  the  con- 
V.  Manhattan  R.  Co.,  118  N.  Y.497;  ductor,  who  partly  closed  the  gate  upon 
44  Am.  &  Eng  R.  Cas.  331,  it  appeared  his  foot  and  dragged  him  w^ith  the 
that  the  plaintiff  while  attempting  to  train,  which  then  started  to  move,  on 
alight  from  the  train,  and  as  she  was  which  plaintiff  was  pulled  to  the  plat- 
about  stepping  from  the  front  plat-  form  by  the  conductor  and  passengers 
form  of  the  fourth  and  last  car,  the  and  fell,  sustaining  severe  injuries.  No 
train  suddenly  started  so  that  she  was  bell  had  been  rung  nor  signal  given 
thrown  down  and  injured.     Betw^een  that  the  train  was  about  to  move,  or 
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lighted.*  The  station  platform  should  be  guarded  by  rails  to 
prevent  passengers  falling  therefrom,*  and  should  not  be  per- 
mitted to  become  slippery  from  accumulations  of  ice  and  snow.' 
An  elevated  railroad  company  must  exercise  ordinary  care  to 
keep  the  stairways  and  approaches  to  its  stations  in  a  safe  condi- 
tion. But  in  this  regard  it  is  not  bound  to  the  high  degree  of 
care  which  is  required  concerning  the  roadbed,  machinery,  and 
other  appliances  in  which  a  defect  would  be  likely  to  result  in 

that  the  proper  time  for  boarding  it  matter  of  law,  was  not  negligent   in 

had  passed.  It  was  held  that  the  plain-  having  such   space,  and   that  it  was 

tiff  was  entitled  to  damages.  error  to   submit  the   question  to  the 

1.  Injury  at  Station  natform — Space  jury.    The  court  distinguished  the  case 

Between  Cars  and  Platform  Cansed  by  from  that  of  Bojce  zk  Manhattan  R. 

Curve  in  the  Road. — In  Boyce  v.  Man-  Co.,  ii8  N.  Y.  314;  41  Am.  &  Eng.  R. 

hattan  R.  Co.,  118  N.  Y.  314;  41    Am.  Cas.   iii,  juRt   referred   to,  where   no 

&  Eng.  R.  Cas.  11 1;  (^ff^g  54  N.  Y.  negligence  was  imputed  to  the  com- 

Super.  Ct.  286,  the  plaintin,  in  leaving  pany  for  the  existence  of  the  opening, 

the   train,  stepped  into  an  unguarded  but  for  leaving  it  unguarded  and  un- 

hole  between  the  cars  and  the  station,  lighted. 

thereby  sustaining  injury.    It  appeared  In  Brady  7'.  Manhattan  R.  Co.,  6  N. 

that  she  had  never  landed  there  be-  Y.  Supp.  533,  plaintiff  was  injured  by 

fore;  that  the  space  was  unguarded,  and  stepping  into  an  open  space  between 

no  warning  or  assistance  was  given  her  the  car  and  the  station  platform,   and 

by  persons  in  charge  of  the  train  ;  that  evidence  was  admitted  of  similar  acci- 

the  night  was  dark,  and  there  was  but  dents  which  occurred  at  other  stations 

a  single  light  at  the  station,  which  was  on    defendant's   road   from   the  same 

quite  remote  from  the  point  where  the  cause. 

accident  occurred.  Recovery  was  al-  Space  Between  Cars. — In  Clune  v, 
lowed,  and  it  was  held  that  the  injury  Brooklyn  El.  R.  Co.  (Supreme  Ct),  i 
having  been  due  to  the  existence  of  N.  Y.  Supp.  239,  it  appeared  that  the 
the  hole  and  the  insufficient  lighting  accident  was  caused  by  the  plaintiff's 
of  the  station,  it  was  not  error  to  ex-  stepping,  as  the  car  started,  into  the 
elude  evidence  in  the  defendant's  be-  space  between  the  platforms  of  the 
half  that  the  space  between  the  station  cars,  which  space  was  closed  when  the 
and  the  cars  into  which  the  plaintiff  train  was  standing  still;  that  the  con- 
fell  was  necessitated  by  the  form  of  ductor,  who  was  on  the  platform,  was 
the  road — <'.j^.,  a  sharp  curve — the  true  attending  to  his  duties  and  did  not 
question  being  as  to  the  safety  of  the  know  that  the  plaintiff  was  attempting 
means  of  exit  provided  by  the  defend-  to  pass.  It  was  held  that  the  conduct- 
ant.  See  also  Han rahan  r.  Manhattan  or  w^as  not  negligent  in  failing  to  noti- 
R.  Co.,  53  Hun  (N.  Y.)  420.  fy  the  plaintiff  of  the  opening. 

In  Ryan  v.  Manhattan  R.  Co.,  121  8.  In  Jarvis  x\  Brooklyn  El.  R.  Co., 
N.  Y.  126;  44  Am.  &  Eng.  R.  Cas.  426,  16  N.  Y.  Supp.  96,  the  plaintiff  recov- 
rex'^g  I  N.  Y.  Supp.  899,  the  injury  ered  damages  for  personal  injuries  sus- 
was  caused  by  the  plaintiff  stepping  tained  by  him  from  a  fall  occasioned 
into  a  similar  open  space  between  the  by  the  negligence  of  defendant  in  leav- 
platform  and  the  cars,  the  space  being  ing  the  end  of  the  elevated  station 
caused  as  before  by  the  curve  of  the  platform  unguarded  by  a  rail,  and  in- 
road. It  appeared  that  although  many  sufficientlv  lighted, 
thousands  of  passengers  got  off  and  3.  In  Timpson  7*.  Manhattan  El.  R. 
on  at  this  station  no  accident  had  ever  Co.,  52  Hun  (N.  Y.)  4S9,  it  appeared 
occurred,  and  that  the  plaintiff  had  that  plaintiff  had  slipped  and  fallen  on 
prior  to  the  accident  taken  the  cars  at  snow  and  ice  which  had  collected  on 
this  station  a  hundred  times  or  more  the  defendant's  platform,  and  that  no 
without  injury.  The  space  between  sand  or  ashes  had  been  placed  upon 
the  cars  and  platform  was  less  than  the  platform  to  render  it  safe.  }udg- 
eight  inches,  the  cars  being  as  close  to  ment  for  damages  in  favor  of  plaintiff 
the  platform  as  was  safe  or  prudent,  was  sustained.  See  also  Weston  v. 
It  was  held  that  the  defendant,  as  a  New  York  El.  R.  Co.,  73  N.   Y.  595, 
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gjeat  danger  or  loss  of  life.^  So,  also,  the  company  is  bound  to 
exercise  only  reasonable  care  to  prevent  the  injury  of  one  pas- 
senger by  another.* 

XVI.  Obddtabt  Eailsoadb  nr  Stbsetb  and  Hxohwatb.^— The  occu- 

mem. ;  McMahon  v.  New  York  El.  R.  In  Flagg  v.  Manhattan  R.   Co.,  ^ 

Co.,  50  N.Y.  Super.  Ct.  507;  Belcher  r.  N.   Y.   Super.  Ct.   251,  the   plaintiff, 

Manhattan  £1.  R.  Co.  (Supreme  Ct.)i  while  descending  a  flight  of  steps  lead- 

I  N.  Y.  Supp.  349.  ing  from  the  station,  which  at  the  time 

1:  IiOiixiei  Willie  Ascending  or  De-  was  very  dark,  when  within  a  few  steps 
■cendlng  Stairs  at  Stations. — In  Kelly  x;.  of  the  ground,  thinking  that  she  was 
Manhattan  R.  Co.,  112  N.  Y.  443;  37  at  the  bottom,  stepped  out  and  was 
Am.  &  Eng.  R.  Cas.  60,  a  person  while  thrown  down.  She  complained  that 
ascending  the  stairway  of  a  station,  the  railroad  company  was  negligent  in 
fell  and  was  injured.  The  accident  failing  to  keep  its  stairway  lighted.  It 
happened  about  half  past  iive  o'clock  was  held  that  the  question  of  the  plain- 
A.  M.  There  had  been  a  storm  of  sleet  tiff's  contributory  negligence  was  for 
and  snow  during  the  night,  commen-  the  jury,  and  that  a  verdict  for  her  hav- 
cing  at  midnight  and  continuing  until  ing  been  found,  should  be  sustained, 
just  before  the  accident.  It  appeared  See  also  McMahon  v.  New  York  El. 
the  stairway  was  covered,  the  roof  R.  Co.,  50  N.  Y.  Super.  Ct.  507,  where 
projecting  a  foot  on  each  side ;  it  was  a  passenger  going  up  the  stairs  to  the 
provided  with  hand  rails,  and  upon  elevated  station,  fell  and  was  killed ; 
each  step  were  pieces  of  rubber  to  no  recovery  was  allowed  because  the 
prevent  slipping.  •  The  trial  court  de-  plaintiff  failed  to  establish  the  negli- 
nied  the  motion  for  non-suit,  and  gence  of  the  railroad  company- 
charged  the  jury  that  it  was  the  duty  2.  In  Buck  v.  Manhattan  R.  Co.,  15 
of  the  company  to  use  all  human  care,  Daly  (N.  Y.)  550,  aff'd  134  N.  Y.  589, 
caution,  and  skill,  to  make  the  ingress  a  passenger  in  leaving  the  elevated 
and  egress  to  its  station  safe;  that  it  car  was  thrown  down  and  injured 
must  use  all  the  skill,  diligence,  and  by  other  passengers  entering  the  car 
care  which  a  very  cautious  human  be-  from  the  station  platform.  It  was  held 
ing  would  use  if  he  were  looking  after  that  while  the  carrier  was  bound  to 
his  own  life  and  health;  so  that  if  they  use  reasonable  care  to  prevent  injury 
should  find  that  the  steps  were  slip-  from  other  passengers,  and  to  exercise 
pery  at  the  time,  and  that  means  might  the  utmost  care  and  caution  as  far  as 
have  been  taken  to  prevent  their  being  its  own  servants  and  appliances  were 
so,  the  railroad  company  was  charge-  concerned,  the  present  case  did  not 
able  with  negligence.  This  charge  was  show  that  the  injury  was  due  to  its  neg- 
held  error,  because  so  far  as  regards  ligence,  and  that  no  recovery  could  be 
the  approaches  to  its  cars,  a  less  degree  had.  See  also  same  case  reported  in 
of  care  is  required  than  in  regard  to  15  Daly  (N.  Y.)  4S;  276. 
the  structure  and  operation  of  its  road.  For  other  cases  in  which  the  ordi- 
The  motion  for  a  non-suit  should  have  nary  rules  of  law  respecting  the  liabiU 
been  granted.  For  a  similar  case  see  ity  of  carriers  of  passengers  have  been 
Ainley  z;.  Manhattan  R.  Co.,  47  Hun  applied  to  elevated  railroads,  see  Dla- 
(N.  Y.)  206.  bola  V.  Manhattan   R.    Co.,   15   Daly 

In  an  action  against  an  elevated  rail-  (N.  Y.)  470,  aff^d  134  N.  Y.  585 
way  company  to  recover  damages  for  (injury  occurring  during  an  extraor- 
a  fall  occasioned  by  the  alleged  neg-  dinary  storm);  Marvin  xk  Manhattan 
ligence  of  the  company  in  the  erec-  R.  Co.,  53  N.  Y.  Super.  Ct.  528  (ex- 
tion  of  the  stairs  in  one  of  its  sta-  cessive  damages);  Lee  v,  Manhattan 
tions,  testimony  as  to  other  injuries  re-  R.  Co.,  53  N.  Y.  Super.  Ct.  260;  Mer- 
sulting  from  the  same  cause  occurring  win  v,  Manhattan  R.  Co.,  48  Hun  (N. 
after  that  in  question,  cannot  be  ad-  Y.)  608  (passenger  not  negligent  in 
mitted  ;  and  evidence  of  such  accidents  riding  on  platform);  Dillon  v.  Man- 
occurring  prior  to  that  in  question  may  hattan  R.  Co.  (Supreme  Ct.),  i  N.  Y. 
be  admitted  only  for  the  purpose  of  Supp.  679  (plaintiff  injured  by  sudden 
showing  defendant's  knowledge  of  the  starting  of  the  train), 
insufficiency  of  the  structure.  Johnson  8.  While  this  subject  is  not  usually 
V.  Manhattan  R.  Co.,  52  Hun  (N.  included  in  the  treatment  of  the  law  of 
Y.)  III.  street  railways,  it  is  deemed  advisable 
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pation  of  a  street  or  highway  by  a  railroad  company  without  au- 
thority of  law  is  a  nuisance ;  equity  will  restrain  it  as  such,  and 
damages  may  be  recovered  for  injuries  resulting  from  such  occu- 
pation.^ Where  the  street  was  laid  out  by  dedication,  or  under 
condemnation  proceedings,  and  the  original  owner  retained  the 
fee,  he  may,  on  the  ground  that  there  is  an  invasion  of  his  prop- 
erty, bring  trespass  or  ejectment  against  a  railway  company  un- 
lawfully seeking  to  occupy  the  street.*  Under  a  general  grant  to 
a  railroad  company  to  locate  its  road  and  take  land  therefor,  it 
may  cross  a  highway,  but  may  not  occupy  a  street  longitudinally 
or  to  a  greater  extent  than  is  necessary  for  an  ordinary  crossing.* 
To  authorize  such  unusual  occupation  the  authority  must  be  spe- 

to  discuss  it  here  because  of  its  intimate  also  Carli  v.  Stillwater  St.  R.  Co.,  28 

connection  with  a  branch  of  street  rail-  Minn.  373;  3  Am.  &  Eng.  R.  Cas.  226; 

way  law,  particularly  with  the  law  as  41  Am.  Rep.  290. 

recently  developed  in  the  elevated  rail-  In  Massachusetts^  di  railroad  so  con- 
way  cases.  structed  over  a  highway  as  to  obstruct 

1.  Columbus,  etc.,  R.  Co.  v.  With-  public  travel,  without  statutory  author- 

erow,  82  Ala.  190;  Com.  v.  Erie,  etc.,  R.  ity,   is  liable  to  indictment  as   a  nui- 

Co.,  27  Pa.  St.  339;  67  Am.  Dec.  471;  sance.    Com.  v,  Nashua,  etc.,  R.  Co.,  3 

Morris,  etc.,  R.  Co.  r.  Hudson  Tunnel  Gray   (Mass.)   54;   Com.  v,  Vermont, 

R.  Co.,  25  N.  J.  Eq.  384;  Pennsylvania  etc.,  R.  Corp.,  4  Gray  (Mass.)  22.  And 

R.  Co.'s  Appeal,  115  Pa.  St.  514;  Com.  the  confirmation  by  statute  of  such  ille- 

V.  Nashua,  etc.,  R.  Co.,  2  Gray  (Mass.)  gal  construction  is  no  ground  forarrest- 

54;  Com.  V.  Vermont,  etc.,  R.  Corp.,  4  ing  judgment  on  an  indictment  for  the 

Gray  (Mass.)  25;  Com.  v.  Old  Colony,  nuisance  caused  thereby.     Com.  t*.  Old 

etc.,'R.Co.,  14 Gray  (Mass.)  93;  Stearns  Colony, etc.,  R.Co.,  14 Gray  (Mass.)  93. 

County  V.  St.  Cloud,  etc.,  R.  Co.,  36  2.  Ford  i\  Chicago,  etc.,  R.  Co.,  14 

Minn.  425;   Troy  v,  Cheshire  R.  Co.,  Wis.  609;  80  Am.  Dec.  791 ;  Indianapo- 

23  N.  H.  §3;  55  Am.  Dec.  177;  Daly  v.  lis,  etc.,  R.  Co.  i\  Hartley,  67  111.  439; 

Georgia  Southern,  etc.,  R.  Co.,  80  Ga.  16  Am.  Rep.  627 ;  Terre  Haute,  etc.,  R. 

793;  36  Am.   &   Eng.  R.  Cas.  20;   12  Co.  v.  Rodee,  89  Ind.  128;   10  Am.  & 

Am.   St.  Rep.  286;   Piatt  v.  Chicago,  Eng.  R.  Cas.  284;  46  Am.  Rep.   164; 

etc.,   R.  Co.,   74  Iowa  127;  Adams  r.  Houston,  etc.,  R.  Co.  r.  Odum,  53  Tex. 

Hastings,  etc.,  R.  Co.,  18  Minn.  260;  343;  2  Am.  &  Eng.  R,  Cas.  503;  Williams 

Grand   Rapids,  etc.,  R.  Co.  v.  Heisel,  r.  New  York  Cent.  R.  Co.,  16  N.  Y.  97; 

38  Mich.  62  ;  31  Am.  Rep.  306;  Ford  i\  69  Am.  Dec.  651 ;  rcv'g^  18  Barb.  (N.  Y.) 

Chicago,  etc.,  R.  Co.,  14  Wis.  609;  So  222;  Wager  v.  Troy  Union  R.  Co.,  25 

Am.  Dec.  791,  794,  note;  Savannah,  etc.,  N.  Y.  532  ;  Reichert  v.  St.  Louis,  etc., 

R.  Co.  T'.  Shiels.  33  Ga.  601.     Compare  R.  Co.,  51  Ark.  491  ;  38  Am.  &  Eng.  R, 

Dodge  r,  Pennsylvania   R.  Co.,  43  N.  Cas.  453;   First  Cong.  Church  7^.  Mil- 

T.  Eq.  351;  36  Am.  &  Eng.  R.  Cas.  180;  waukee,  etc.,   R.  Co.,  77  Wis.  158;  43 

Davis  V,  New   York,    14   N.  Y.   506;  Am.   &   Eng.  R.  Cas.  182;    Alabama, 

Angell,  Highways   (3d  ed.),  §  33.  Midland   R.  Co.  v,  Williams,  92  Ala. 

Such  unlawful  occupation  by  a  rail-  277 ;  Western  Union  Tel.  Co.  v.  Wil- 
road  is  a  nuisance  per  se  which  equity  liams,  86  Va.  696 ;  19  Am.  St.  Rep.  908 
will  enjoin  upon  an  information  bv  the  (erection  of  telegraph  poles  in  high- 
attorney  general  without  a  preliminary  ways) ;  Eminent  Domain,  vol.  6,  p. 
trial  at  law.  Atty.  Gen'l  v.  Lombard,  553;  Highway,  vol.  9,  p.  408  et  seq. 
etc.,  R.  Co.,  10  Phila.  (Pa.)  352.  3.  Starr  t?.  Camden,  etc.,  R.  Co.,  24 

A  railroad  for  private  use  may  not  N.  J.  L.  592  ;  State  v.  Montclair  R.  Co., 

\ye  laid  in  a  street  even  with  the  consent  35  N.  J.  L.  330;  Morris,  etc.,  R.  Co.  v. 

of  the  city;  any  owner  of  abutting  land  Newark,  10  N.J.  Eq.  362;   Springfield 

whose  property  is  or  may  be  injured  v.  Connecticut  River  R.  Co.,  4  Cush. 

thereby  may  have  a  perpetual  injunc-  (Mass.)  71.  See  also  New  Jersey  Sou th- 

tjon    against  the  construction   of  the  ern  R.  Co.  -r.  Long   Branch   Com'rs, 

road.      Mikesell   v.   Durkee,  34  Kan.  39  N.  J.   L.  33;   see  infra,  this  tltlci 

509;  Macon  v,  Harris,  73  Ga.  428.    See  IVhen  Company  Has  Such  Right. 
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cifically  conferred  in  clear  and  express  terms,  or  by  unavoidable 
implication.* 

1.  Eight  to  Ooctipy  Streets  and  Highways—^.  Power  of  Legis- 
lature to  Grant. — In  the  absence  of  express  constitutional  pro- 
visions to  the  contrary,  the  legislature  has  complete  control  of  all 
highways  in  the  state,  and  may  authorize  the  occupation  of  one 
or  more  of  them  by  a  railway  company  without  the  consent  of  the 

local  authorities.*     This  power  may  be  directly  exercised,  or  it 
may  be  delegated  to  a  municipality.' 

What  Ifl  a  Highway  in  This  Conneo-  of  country  highways  longitudinally,  be- 
tlon. — A  road  that  has  never  been  regu-  cause  a  right  of  way  is  easily  obtainable 
larly  laid  out  or  opened  by  the  proper  by  the  railroad  elsewhere.  In  some 
authorities,  and  which  is  in  fact  unused  jurisdictions,  as  in  Pen nsyivania^  there 
and  unfit  for  travel  and  is  closed  against  is  a  statutory  requirement  that  a  rail- 
the  public,  is  not  a  "highway"  within  road  company  which  uses  a  highway 
the  meaning  of  a  statute  requiring  com-  for  a  road-bed  must  supply  a  new  high- 
pensation  to  landowners  whose  lots  way  at  its  own  expense.  Such  a  re- 
abut  on  the  street  or  highway  occupied  quirement  does  not  necessarily  divest 
by  a  railroad.  Flint,  etc.,  K.  Co.  v,  the  owner  of  adjacent  land  of  his  right 
Wiliey,  47  Mich.  88;  5  Am.  &  Eng.  R.  to  recover  for  injuries  to  property  re- 
Cas.  305.  suiting  from  such  occupation.     Phillipe 

1.  Ruttles  V.  Covington  (Ky.  1889),  v.  Dunkirk,  etc.,  R.  Co.,  78  Pa.  St.  177; 

38  Am.  &  Eng.  R.  Cas.  408;  Daly  v.  Snow  t».  Deerfield  Tp.,78  Pa.  St.  181 ; 

Georgia  Southern,  etc.,  R.  Co.,  80  Ga.  Post  v.  West  Shore  R.  Co.,  123  N.  Y. 

793;  36  Am.  &  Eng.  R.  Cas.  20;  12  Am.  580;  47  Am.  &  Eng.  R.  Cas.  322  ;  Sny- 

St.  Rep.  286;  Chicago,  etc.,  R.  Co.  v.  der  r.  Pennsylvania  R.  Co.,  55  Pa.  St. 

Chicago,  121  111.  170.    See  infra^  this  340.     See  also  Bangor,  etc.,  R.  Co.  v, 

title,  When  Company  Has  Such  Right,  Smith,  47  Me.  34;   Stearns  County  v. 

In  State  v.  Montclair  R.  Co.,  35  N.  St.  Cloud,  etc.,  R.  Co.,  36  Minn.  425 

J.  L.  330,  it  was  held  that  the  doctrine  (construction  of  railroad  in  highway 

that  "a  railroad   company  with  only  enjoined). 

general  powers  to  locate  its  road  and  2.  Clinton  v.  Cedar  Rapids,  etc.,  R. 

take  land  for  it  may  cross  a  public  high-  Co.,  24  Iowa  455 ;  Chicago,  etc.,  R.  Co. 

way"  is  not  applicable  to  the  taking  of  v.  Newton,  36  Iowa  299;  Hine  v,  Keo- 

a  highway  longitudinally.    The  court  kuk,  etc.,  R.  Co.,  42  Iowa  636;  State  r. 

added:  **No  case  has  occurred  in  the  Davenport,  etc.,  R.  Co.,  47  Iowa  507; 

courts  where  such  a  necessitj' has  arisen.  Savannah,  etc.,  R.   Co.  v.   Savannah, 

It  may,  however,  be  conceded  that  it  45  Ga.  602 ;  Harrison  v.  New  Orleans 

may  arise  where,  in  applying  the  route  rac.  R.  Co.,  34  La.  Ann.  462;  44  Am. 

to  the  territory  through  which  it  is  to  Rep.  438;  Floyd  County  v,  Rome  St 

pass,  it  could  be  located  in  no  other  R.  Co.,  77  Ga.  614;  Dubach  v.  Hanni- 

practicaji  way   than  upon   a  highway,  bal,  etc.,  R.  Co.,  891  Mo.  4S3;  29  Am.  & 

but  that  it  should  not  be  a  mere  ques-  Eng.  R.  Cas.  609;  Portland,  etc.,  R.  Co. 

tion  of  expediency  or  of  comparative  v.  Portland,  14  Oregon  18S;  27  Am.  & 

expense  but  a  practical  necessity  in  or-  Eng.  R.  Cas.  353 ;  58  Am.  Rep.  299: 

der  to  give  effect  to  franchises  granted.  Mercer  r.  Pittsburgh,  etc.,  R.  Co.,  30 

The  presumption  is  in  favor  of  the  pub-  Pa.  St.  99;  Tennessee,  etc.,  R.  Co.  v. 

lie  and  against  the  necessity  of  taking  Adams,  3  Head  (Tenn.)  596;  Perry  v. 

the    highway  longitudinally  by  a  pri-  New  Orleans,  etc.,  R.  Co.,  55  Ala.  413; 

vate  corporation,  although  for  a  public  28  Am.  Rep.  745;  Lawrence  R.  Co.  v, 

purpose,  such  as  a  railroad.    To  author-  Williams,  35  Ohio  St.  172;   Werges  v. 

ize  it,  the  legislature  should  either  so  St.  Louis,  etc.  R.  Co.,  35  La.  Ann.  641; 

indicate  it  in  the  language  of  the  act  by  New  Orleans,  etc.  Co.  v.  New  Orleans, 

express  words  or  necessary  construe-  26  La.  Ann.  517  (power  of  legislature 

tion,  or  it  should  result  as  a  necessity  to  authorize  use  of  levee  for  a  road-bed 

in  order  to  accomplish  the  object  in-  for   a   railway    company);   Arbenz  r. 

tended  in  the  grant  of  the  franchises."  Wheeling,  etc.,  R.  Co.,  33  W.  Va.  i ; 

€k>imtr7  Highways. —  The  legislature  40  Am.  &  Eng.  R.  Cas.  284. 

does  not  usually  allow  the  occupation  8.  Mercer  v,  Pittsburgh,  etc.,  R.  Co., 
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b.  Power  of  Municipal  Corporations. — By  virtue  merely 
of  its  usual  and  ordinary  powers  over  streets  within  its  limits,  a 
municipal  corporation  cannot  authorize  the  construction  and  oper- 
ation of  a  railroad  thereon.^  For  a  municipality  to  possess  such 
power  the  grant  thereof  by  the  legislature  must  be  clear  and  ex- 
plicit ;  it  cannot  be  created  by  implication  or  construction.*  In 
a  number  of  jurisdictions  the  authority  is  given  to  all  municipal- 
ities by  general  law,  subject  to  certain  conditions,  to  exercise 
complete  and  exclusive  control  over  streets,  and  this  embraces 
the  right  to  authorize  the  construction  of  a  railroad  thereon.* 

36  Pa.  St.  99;  Chicago,  etc.,  R.  Co. -y.  Co.   v,  Nestor,  10   Colo.  403    (city   of 

People, Qi  111.  215;  Mo8e8  V.Pittsburgh,  Denver  has  no  power  to  authorize  the 

etc.,  R.  Co.,  21  III.  516;  Tennessee, etc.,  occupation  of  streets    longitudinally); 

R.  Co.  r.  Adams,  3  Head  (Tenn.)  596;  Lackland  v.  North  Missouri  R.  Co.,  31 

New  Orleans,  etc.,  R.  Co.  v.  Second  Mo.    180;    Springfield   r.  Connecticut 

Municipality,  i  La.  Ann.  128;  Harrison  River  R.  Co.,  4  Cush.  (Mass.) 63;  State 

r.  New  Orleans  Pac.   R.  Co.,  34  La.  v,  Trenton,  36  N.  J.  L.  79.     See  also 

Ann.  462;  44  Am.  Rep.  438.     See  also  Pierce  on   Railroads,  p.  246;  2  Dillon 

infra^  this  title,  Power  of  Municipal  Mun.   Corp.    (4th   ed.),   §    705    (558); 

Corporations;  2  Dillon  Mun.  Corp.  (3d  Cooley's  Const.  Lim.  (5th  ed.)  *545-6. 

ed.),  §705  (558) ;  Pacific  R.  Co.  r.  Leav-  A  different   rule   prevails   where  it   is 

enworth  City,  i  Dill.  (U.  S.)  393;  Slatten  sought  to  construct  a  horse  railway  in 

V.  Des  Moines,  etc.,  R.  Co  ,  29  Iowa  148;  the  street.    See  supra,  this  title,  Right 

4  Am.  Rep.  205  ;  Gieger  v.  Filor,  8  Fla.  to  Use  Streets. 

325;   Hoyle  V,  New    Orleans  City  R.  "A  municipal  corporation  cannot  by 

Co.,  23  La.  Ann.  535;  Wolfe  r.  Coving-  virtue  of  its  ordinary   powers  confer  a 

ton,  etc.,  R.  Co.,  15  B.  Mon.  (Ky.)  404.  franchise   on   individuals  or  a   private 

Constitutional  ProvlBlonB  Against  Spe-  corporation   to  lay   railroad  tracks  on 

clal  Legislation  — In   many   states   the  highways,  and  to  run  cars  upon  them 

constitution  forbids  grants  by  the  legis-  and  receive  fares  from  passengers ;  but 

latiire  of  railway  franchises  except  by  it  may  derive  the  power  by  grant  from 

general  laws,  and  this,  of  course,  in-  the  legislature,  or  its  unauthorized  exer- 

eludes  the  right  to  occupy*  streets.     See  cise  of  the  power  may  be  ratified  by 

Const,  of  Ne/w  Torky  art.  3,  §  18,  par.  statute."     Pierce  on  Railroads,  p.  247*; 

II ;  Const,  of  i'fc//>5M5//^/  (1890),  ^  902;  Dubach  v,  Hannibal,  etc.,    R.  Co.,  89 

Const,  of  Colorado  (1876),  art.  15,  §  2;  Mo.  483;  29  Am.  &  Eng.  R.  Cas.  609; 

Const,  of  Illinois  (1870),  art.  4,  ^  22 ;  Clarke    v,   Blackmar,  47    N.   Y.    150. 

Const,  of  Missouri  (1875),  ^^^'  4'  §  53  ?  C<?»f/are Lexington,  etc.,  R.  Co.  v.  Ap- 

2  Dillon  Mun.  Corp.  (4th  ed.),  §  701a;  plegate,  8  Dana(Ky.)  289;  33  Am.  Dec. 

Chicago  City  R.  Co.  v.  People,  73  111.  497.     See  also  Donnaher   v.   State,  8 

541;    Central  R.  Co.   v,  Pennsj-lvania  Smed.  &   M.   (Miss.)   649;    Cosby    v. 

R.  Co.,  31  N.J.  Eq.  489;  Stance  t;.  Du-  Owensboro,  etc.,  R.  Co.,  10  Bush  (Ky.) 

buque,  62  Iowa  303;  14  Am.  &  Eng.  R.  288;  Polack  v.  San  Francisco  Orphan 

Cas.  108.  Asylum,  48  Cal.  490. 

1.  Verry   v.   New   Orleans,   etc.,    R.  In  Reichert  v,  St.  Louis,  etc.,  R.  Co., 

Co.,  55   Ala.  413;  28   Am.   Rep.  740;  51  Ark.  491;  38  Am.  &   Eng.  R.  Cas. 

Stange  v.  Dubuque,  62   Iowa  303;  14  453,  it  was  held  that  a  city  could   not 

Am.  &  Eng.   R.  Cas.  107 ;  Savannah,  grant  a  right  of  way  to  a  railroad  over 

etc.,  R.  Co.  V.  Shiels,  33  Ga.  601  (in  this  its  streets,  and  that  no  validity  could  be 

case  the  construction  of  the  road  neces-  imparted  to  a  city  ordinance  making 

sitated  making  embankments  and  cuts) ;  such  grant  by  an  act  of  the  legislature 

Savannah,  etc.,  R.  Co.  v.  Savannah,  45  conferring  it. 

Ga.  602;  Chamberlain  v,  Elizabethport  2.  Galbreath  v.  Armour,  4  Bell.  App. 

Steam  Cordage  Co.,  41  N.  J.  Eq.  43 ;  Cas.  374;  Reg.  v,  London  Gas.  Co.,  2 

Carpenter  v.  Oswego,  etc.,  K.  Co.,  24  El.  &  El.  651;  105  E.  C.  L.  650;  Reg. 

N.  Y.  655;  Terre  Haute,  etc.,  R.  Co.  v.  v,  Charlesworth,  16 Q.  B.  1012;  Denver 

Scott,  74  Ind.  29;  3  Am.  &  Eng.  R.  Circle  R.  Co.  v.  Nestor,  10  Colo.  403; 

Cas.  208 ;  Indianapolis,  etc.,  R.  Co.  v.  State  v,  Hoboken,  35  N.  J.  L.  305. 

State,  37  Ind.  489;  Denver  Circle   R.  8.  For  cases  in  which  the  city's  char- 
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A  city  by  authorizing  a  railroad  company  to  use  the  street  for 

the  construction  of  its  road  does  not  become  liable  to  the  owners 

of  abutting  property  for  injuries  resulting  from  such  occupation, 
even  though  the  grant  to  the  company  was  made  without  author- 
ity. The  company  cannot  be  regarded  as  the  agent  of  the  city 
in  the  wrongdoing,  and  the  grant  must  be  presumed  to  have  been 
made  on  condition  that  the  company  should  assume  responsibility 

ter  or  statutory  powers  have  been  held  Co.,  77  Mo.  318;  14  Am.&  Eng.  R.  Cas. 

sufficient  to  authorize  such  a  grant,  see  133;  Tate  v,  Missouri,  etc.,  R.  Co.,  64 

Kistner  r.  Indianapolis,  100  Ind.  210;  Mo.   158. 

Slatten  v.  Des  Moines,  etc.,  R.  Co.,  29  Power  given  to  the  city  authorities 

Iowa  148;  4  Am.  Rep.  205;  Chicago  to  vacate  streets  and  alleys  in  the  city 

Dock,  etc..  Co.  v.  Garrity,  115  111.  155;  does   not   empower   the   city  to   grant 

Chica<io.  etc..  R.  Co.  v.  reople,  91    III.  to   a  railroad  company   permission  to 

251  ;  Quincy  v.  Chicago,  etc.,  R.  Co.,  construct   its   road,  along   and  upon  a 

92  111.  21 ;  Murphy  v.  Chicago,  29  111.  street;  such  a  grant  would  not  be  a  va- 

279;  81  Am.  Dec.  307;  Yates  r.  West  cation  of  the  street  but  a  joint  occupa- 

Grafton,  34   VV.  Va.  783 ;  Terre  Haute,  tion  of  it  by  the  company  and  the  pub- 

etc,  R.  Co.  I'.  Bissell,  108  Ind.  1 13.  lie.  McAboy's  Appeal,  107  Pa.  St.  548 ; 

Power  given  by  its  charter  to. a  city  20  Am.  &  Eng.  R.  Cas.  313. 

to  '*  open,  alter,  abolish,  grade,  or  other-  City's  Control  Over  Streets. — In  Quin- 

wise  improve  or  keep  in  repair  streets  "  cy   v.  Jones,  76  111.  231;  20  Am.  Rep. 

does  not  authorize  the  city   authorities  243,  the  court,  in  speaking  of  the  duty 

to  grant  a  railroad  company  the   right  of  the   '•ity  in  regard  to  streets,  says  : 

to  obstruct  the    street   by    permanent  "  Holding  them  in  trust  for  the  public 

structures  inconsistent  with  its  uses  as  a  and  havfiig  no  authority   to  convey  or 

street.     Lackland  v.  North  Missouri  R.  divert  them    for  other  uses,  it  would 

Co.,  31  Mo.  180;  34  Mo.  259.     See  also  seem  inevitably  to  follow  that  they  can 

Porter  v.  North  Mo.  R.  Co.,  33  Mo.  128.  have  no  power  to  grant   to  individuals 

In  Kansas  the  fee  of  the  streets  is  in  rights  or  easements  in  the  street  which 

the  county  in  trust  for  the  public,  but  might  in   any   way   interfere   with  the 

the  authority  to  permit  and  to  regulate  duty  of  preparing  them  for  public  use  to 

the  construction  of  railways  thereon  is  meet  the  public  necessities;  for  it  isob- 

in  the  municipality.     Atchison,  etc.,  R.  vioi^^s  that  if  such  rights  may  be  granted, 

Co.  z\  Garside,  10  Kan.  552.  then  the  practical  use  of  the  streets  may 

In  Kentucky  the  rule  is  that  a  munic-  become  so  burdened  with  private  rights 

ipal  corporation  may  authorize  the  con-  as  to  place  it  bej'ond  the  pecuniary  abil- 

struction   of  railways  upon  its  streets,  ity  of  the  city  to  discharge  its  duty  to 

but  it  cannot  by   contract   divest  itself  the  public  without  reference  to  them.  It 

of  its  power  to  alter  the  grade  and  the  is  inconsistent  to  say  that  the  city  owes 

character  of  the  track  where  subsequent  a  duty  to  the  public  and  yet  that  it  may 

changes    are    necessary    owing    to    a  voluntarily  place  it  bej'ond  its  power  to 

change   of  pavement,  or   other  cause,  discharge  that  duty.     .     .     .    The  fun- 

Louisville    City  R.  Co.  v.  Louisville,  damental  idea  of  a  street  is  not  only  that 

8  Bush  (Ky.)  415;  Lexington,  etc.,  R.  it  is  public,  but  public  for  all   purposes 

Co.  I'.  Applegate,  8   Dana  (Ky.)  289;  of  free  and  unobstructed  passage  which 

33  Am.  Dec.  497;  Louisville,  etc.,  R.  is  its   chief    and    primary,   but   by    no 

Co.  T'.  Brown,  17  B.  Mon.  (Ky.)  763.  means  sole  use;"  citing  2  Dillon  Mun. 

Where  the  municipality  has  authority  »  Corpi,  §  541.     .Quoted  and  afproz'cd  in 

to  make  the  grant,  it  may  be  made  by  St.  Louis,  etc.,  R.  Co.  f.  Belleville.  20 

resolution  or   vote   duly   recorded;    an  111;  App.   585;   122   111.  376:32   Am.  & 

ordinance  is  not  essential.     Merchants'  Eng.  R.  Cas.  378.     See  also  Streets; 

Union  Barb  Wire  Co.,  7'.  Chicago,  etc..  Municipal   Corporations,  vol.   15, 

R.  Co.,  70  Iowa  105  ;  43  Am.  &  Eng.  R.  p.  1039. 

Cas.  121.  A  cit}'   has  no   power  to   authorize 

In  Missouri  it  seems  that  the  power  such  a  use  of  a  street  dedicated  to  pub- 

of  municipal  corporations  is  limited  to  lie  use,  as  will  practically  destroy  it  as  a 

authorizing   the  construction    of  rail-  thoroughfare  for  the  use  of  the  public, 

roads  which  do  not  affect  the  grade  of  Dubach  v.  Hannibal,  etc.,  R.  Co.,  89  Mo. 

the  street.    Cross  v.  St.  Louis,  etc.,  R.  483;  39  Am.  &  Eng.  R.  Cas.  609. 
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for  all  damage  caused  by  its  occupation  and  use  of  the  street.* 
The  city  does  not  become  liable   in  any  case  unless  it  can  be 

shown  that  the  tortious  acts  were  done  by  its  procurement  and  di- 
rection.* And  it  has  been  held  that  where  the  city  owns  the  fee 
of  the  streets,  it  is  entitled  to  compensation  for  the  use  thereof 
by  a  railroad  company.* 

1.  Liability  of  City  Granting  Right  to  fered.  In  this  case,  Nevins  v.  Peoria,  41 
Occupy  Streets. — 2  Dillon  Mun.  Corp.  111.  502  ;  89  Am.  Dec.  392,  was  relied  on 
(3d  ed.),  §  710  [563];  Denver  v.  Boyer,  as  authority,  and  Murphy  v.  Chicago, 
7  Colo.  113;  2  Am.  &  Eng.  Corp.  Cas.  29 111.  286;  81  Am.  Dec.  307,  and  Moses 
465;  Green  v.  Portland,  32  Me.  431;  V.Pittsburgh,  etc.,  R.  Co.,  21  111.  516, 
Roll  r.  Augusta,  34  Ga.  326;  Daven-  were  declared  to  be  of  little  or  no  value 
port  V,  Stevenson,  34  Iowa  225;  Frith  as  authority',  having  been  decided  prior 
ZK  Dubuque,  etc.,  R.  Co.,  45  Iowa  406;  to  the  adoption  of  the  present  constitu- 
Burkam  v,  Ohio,  etc.,  R.  Co.,  122  Ind.  tion  and  much  weakened  by  the  suhse- 
344;  43  Am.  &  Eng.  R.  Cas.  153;  Port  quent  cases  of  Nevins  v.  Peoria,  41  111. 
of  Mobile  v.  Louisville,  etc.,  R.  Co.,  84  502;  89  Am.  Dec.  392,  and  Indianapolis, 
Ala.  115;  36  Am.  &  Eng.  R.  Cas.  171 ;  etc.,  R.  Co.  v.  Hartley,  67  111.  439;  16 
5  Am.  St.  Rep.  342;  Burritt  x\  New  Am.  Rep.  624.  The  ruling  of  the  court 
Haven,  43  Conn.  174.  Even  if  the  city  seems  to  be  based  upon  the  theory  that 
had  power  to  grant  such  authority  to  a  in  changing  the  grade  of  the  street  the 
railroad  company  "that  power  would  railroad  company  acted  as  the  agent 
not  authorize  it  to  make  itself  respon-  and  in  behalf  of  the  city,  so  that  the  case 
sible  for  the  acts  of  others,  from  which  came  within  the  rule  that  the  city  be- 
neither  it  nor  its  citizens  derived  any  comes  liable  for  tortious  acts  done  by  its 
benefit,  and  which  were  not  done  for  procurement  and  direction.  The  court, 
the  accommodation  of  public  travel  or  by  Breese,J.,  said:  reviewing  Nevins  t'. 
business."  Green  v.  Portland,  32  Me.  Peoria,  41  111.  502;  89  Am.  Dec.  392," A 1- 
431.  See  also  Chicago,  etc.,  R.  Co.  v,  though  a  city  has  power  and  authority 
Joliet,  79  111.  25.  to  elevate  or  depress  the  grade  of  its 

In  Murphy  v,  Chicago,  29  111.  286;  81  streets,  as  it  may  deem  proper,  yet  if  in 
Am.  Dec.  307,  the  court,  by  Caton,  J.,  so  doing,  it  inflicts  an  injury  upon  a  lot 
say:  "  It  is  the  settled  law  of  this  court,  owner,  peculiar  to  him  alone,  it  cannot 
as  well  as  in  most  of  the  other  states  of  be  exempted  from  liability  ;  and  should 
the  Union  that  it  is  a  legitimate  use  of  it  become  necessary  for  the  interests  of 
a  street  or  highway  to  allow  under  leg-  the  public,  in  the  process  of  grading  the 
islative  authority  a  railroad  track  to  be  streets,  or,  we  may  add,  laying  down  a 
laid  down  in  it,  and  for  so  doing  the  railroad  track  thereon,  the  lot  of  an  in- 
city  is  not  liable  for  any  damages  which  dividual  shall  be  rendered  unfit  for  oc- 
may  accrue  to  individuals.**  Compare^  cupancy,  the  public  must  pay  for  it  to 
however,  Pekin  v.  Brereton,  67  111.  the  extent  to  which  it  deprives  the 
480;  16  Am.  Rep.  631.  While  it  is  be-  owner  of  its  legitimate  use."  In  Mayor, 
lieved  that  the  text  states  the  true  doc-  etc.,  of  Macon  v.  Harris,  73  Ga.  428, 
trine,  it  must  be  conceded  that  there  is  where  the  city  unlawfully  permitted  a 
strong  authority'  for  a  much  modified  railroad  company  to  run  cars  through 
view.  In  Pekin  xk  Brereton,  67  111.  a  public  street  for  a  private  manufactur- 
477  ;  16  Am.  Rep.  629,  it  appeared  that  ing  concern,  it  was  held  that  the  owner 
the  city  authorized  the  construction  of  of  property  injured  could  maintain  a 
a  railroad  on  a  street  upon  which  the  suit  in  equity  to  enjoin  the  operation 
plaintifTs  lots  abutted;  the  grade  of  of  the  road,  and  for  damages,  making 
the  street  had  never  been  established  the  city,  the  railroad  company,  and  the 
by  the  city.  In  constructing  its  road  manufacturing  concern  co-defendants, 
the  company  made  a  deep  cut  in  the  2.  Pekin  v.  Brereton,  67  111.  477;  16 
street  and  sidewalks,  making  the  land  Am.  Rep.  629;  Thayer  v.  Boston,  19 
of  the  plaintiff  liable  to  cave  in,  and  very  Pick.  (Mass.)  511;  31  Am  Dec.  157;  2 
materially  lessening  the  value  of  the  Dillon  Mun.  Corp.  (3d  ed.),  §  710  [563]. 
lots  because  of  the  difficult'  of  access.  3.  CompenBatlon  to  City.  —  This  point 
In  an  action  by  the  plaintiff  against  the  was  directly  involved  in  Donnaher  v. 
city  it  was  held  that  he  might  recover  State,  8  Smed.  &  M.  (Miss.)  660,  and 
of  the  city  the  amount  of  damage  suf-  it  was  held  that  the  city  could  no  more 
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The  city,  when  empowered  to  authorize  the  construction  of  a 
railroad  on  its  streets,  may  make  its  consent  conditional  upon  the 
performance  of  certain  requirements,  as,  for  example,  that  the 
company  shall  conform  to  the  regulations  of  the  city  authorities 
as  to  the  manner  of  constructing  the  track,  of  operating  the 
trains  thereon,  etc.*  But  if  the  company  has  authority  from  the 
legislature  to  occupy  the  city  streets  independently  of  the  consent 
of  the  city,  the  municipal  authorities  may  not  impose  such  con- 
ditions or  place  additional  obligations  upon  the  company.* 

c.  When  Company  Has  Such  Right.— A  railroad  in  a  public 
street  or  highway  is  a  source  of  great  inconvenience,  annoyance, 
and  danger  to  the  public,  and  nothing  less  than  a  plain  and  express 
grant  can  authorize  its  construction  there.'     Statutes  granting 

.be  deprived  of    its    property  without  must  conform  to  such  regulations,  as  the 
compensation  than  could  any  other  cor-  city  government  possessed  the  poiver 
poration  or  a  private  individual.    The  to  prescribe  the  terms  upon  which  its 
court  quoted  with  approval  the  follow-  assent  should  be  given, 
ing  language  of  Tucker,  P.,  in  Tuckahoe  See  also  as  to  the  general  control  of 
Canal  Co.  v.  Tuckahoe,  etc.,  R.  Co.,  1 1  railroads   by  the  city,  Allen  v.  Jersey 
Leigh  (Va.)  42;  36  Am.  Dec.  374:  "It  City,  53  N.  J.  L.  522;  49  Am.  &  Eng. 
is  not  perceived  that  the  property  of  a  R.  fcas.  289;  State  v.  New  Orleans, etc^ 
corporation  is  less  liable  to  the  exer-  R.  Co.,  42  La.  Ann.   138;   43   Am.  & 
cise  of  the  jus  publicum  than   is  the  Eng.  R.  Cas.  258  {mandamus  to  corn- 
property  of  a  private  individual.     In  pel  company  to  perform  its  obligations 
both  cases  the  private  right  must  3'ield  in  regard  to  streets, 
to  the  necessities  of  the  public,  and  in  The  power  of  the  city,  however,   to 
both  the  public  must  make  compensa-  control  the  speed  of  trains  and  to  de- 
tion  for  the  loss."    The  correctness  of  clare  any  excess  of  such  speed  to  be  a 
this  view,  however,  may  be  questioned,  nuisance  is  limited  to  the  streets  of  the 
Mr.  Dillon,  in  referring  to  Donnahcr  city  and  its  public  grounds.     State  z\ 
V,  State,  8   Smed.  &  M.  (Miss.)  660,  Jersey  City,  29  N.  J.  L.  170. 
says:  "But    this   conclusion  seems  to  2.  Council  fluffs  z;.  Kansas  City,  etc., 
have  been  adopted   without  sufficient  R.  Co.,  45  Iowa  338;  24  Am.  Rep.  773; 
reflection,  and  is  undoubtedly  errone-  Chicago,  etc.,  R.  Co.  v.  Dunbar,  100 
ous."     2   Dillon  Mun.  Corp.  (3d  ed.)i  IH.  no;  5  Am.  &  Eng.  R.  Cas.  253. 
^701  (55s),  note.-  Compare  Harrison  v.  A  city  ordinance  which  prohibits  the 
New  Orleans  Pac.  R.  Co.,  34  La.  Ann.  digging  up  of  the  surface  of  any  street, 
462;  44  Am.  Rep.  438.  unless  the  consent  of  the  board  of  al- 

BtreetB  of  Washington.  —  The  fee  to  dermen  has  been  obtained,  as  applied 

the  streets  in  Washington  city  is  in  the  to  a  railroad  company  laying  its  tracks 

United  States  and  not  in  the  city  or  in  across  a  street  within  its  located  right 

abutting  owners ;  any  right  to  occupy  of  way,  is  not  a  reasonable  exercise  of 

them   with  a  railroad  must  therefore  the  city's   right  to  regulate  railroads 

come    from   Congress.      Edmunds   z\  within  its  corporate  limits.     Such  an 

Baltimore,  etc.,  R.  Co.,  114  U.  S.  460;  ordinance  in  effect  declares  that  a  right 

20  Am.  &  Eng.  R.  Cas.  38;  Potomac  conferred  by  the  legislature  shall  not  be 

Steamboat  Co.  v.  Upper  Potomac  Co.,  exercised  except  upon  the  obtainment 

109  U.  S.  672.  of  the  consent  of  the  city,  and  in  that 

1.  Thus  in  Northern  Cent.  R.  Co.  v.  respect  is  therefore  illegal  and  void. 

Baltimore,  21  Md.  93,  the  company  was  Allen  v.  Jersej*  City,  53  N.  J.  L.  522; 

authorized  b,y  the  legislature  to  con-  49  Am.  &  Eng.  R.  Cas.  289.    See  also 

struct  its  road  within  the  city  provided  State  v.  Jersey  City,  47  N.  J.  L.  286;  26 

the  assent  of  the  city  could  be  obtained.  Am.  &  Eng.  R.  Cas.  400;  State  v.  Ho- 

The  city   authorities  passed    an  ordi-  boken,  41  N.J.  L.  71;  Chicago,  etc.,  R. 

nance  giving  their  assent,  but  regulating  Co.  t*.  Dunbar,  100  111.  no;  5  Am.  & 

the  manner  of  laying  such  road,  and  &  Eng.  R.  Cas.  253. 

the  wa^'  in  which  it  should  be  used.    It  S.  Ruttles  t'.  Covington  (Ky.  1889), 

was  held   that  the   railroad  company  38  Am.  &  Eng.  R.  Cas.  408;  Baltimore, 
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such  a  right  must  be  strictly  construed,^  and  authority  to  con- 
struct a  railway  longitudinally  in  a  public  highway  cannot  be 

etc.,  R.  Co.  t'.  Reaney,  42  Md.  1 17 ;  Daly  not  necessary  that  such  grant  shall  first 
V,  Georgia  Southern,  etc.,  R.  Co.,  80  be  obtained  in  order  to  maintain  a  pro- 
Ga.  793  ;  36  Am.  &  Eng.  R.  Cas.  20 ;  12  ceeding  to  condemn  the  rights  of  own- 
Am.  St.  Rep.  286;  Chicago,  etc.,  R.  Co.  ers  of  abutting  property.  California 
T'.  Chicago,  131  III.  176;  St.  Louis,  etc.,  Southern  R.  Co.  f.  Kimball, 61  Cal.90. 
R.  Co.  V.  Haller,  82  III.  208  (charter  "Public  highways  ought  not  to  be 
power  to  run  through  a  cXiy  not  a  grant  destroyed,  even  in  part,  under  pretense 
of  authority  to  use  the  streets  of  such  of  legislative  authority,  unless  it  be  in 
city);  Ekimonds  v,  Baltimore,  etc.,  R.  express  words  or  by  necessary  impli- 
Co.,  114  U.  S.  4.S3;  20  Am.  &  Eng.  R.  cation.  If  the  words  are  ambiguous, 
Cas.  38;  Atty.  Gen'l  v.  Morris,  etc.,  R.  the  construction  ought  to  be  in  favor  of 
Co.,  19  N.  J.  Eq.  386;  Springfield  v.  the  common  right  of  highways,  not 
Connecticut  River  R.  Co.,  4  Cush.  against  it."  Warren  R.  Co.  v.  State, 
(Mass.)  63 ;  Lackland  v.  North  Mis-  29  N,  J.  L.  353.  See  also  Morris,  etc., 
souri  R.  Co.,  31  Mo.  180;  34  Mo.  259;  R.  Co.  z\  Newark,  10  N.  J.  Eq.  362; 
Pennsylvania  R.  Co's  Appeal,  93  Pa.  Greenwich  t*.  Easton,  etc.,  R.  Co.,  24 
St.  150;  3  Am.  &  Eng.  R.  Cas.  507;  N.  J.  Eq.  217;  Jersey  City  v.  Central  R. 
Plymouth  R.  Co.  v.  Colwell,  39  Pa.  St.  Co.,  40  N.  J.  Eq.  417;  23  Am.  &  Eng. 
337;  80  Am.  Dec.  526;  California  South-  R.  Cas.  138. 

ern  R.  Co.  t/.  Kimball,  61  Cal.90;  Kav-  In  Taylor  v.  Dunn,  80  Tex.  652,  a 

anagh  v.  Mobile,  etc.,  R.  Co.,  78  Ga.  company  had  contracted  to  build  a  state 

271;  32  Am.  &  Eng.  R.  Cas.  267.    See  capitol,  and  claimed  the  right  to  con - 

also  St.  Louis,  etc.,  R.  Co.  v,  St.  Louis,  struct  a  railroad  along   the  street  for 

92  Mo.  160  (authority'  of  countj*  court);  the  purpose  of  transporting  theponder- 

People*s  Rapid  Transit  R.  Co.  v.  Dash,  ous  building  material  to  beiised,  on  the 

125  N.Y.93;  46  Am.  &  Eng.  R.  Cas.  114.  ground  that  the  railroad  was  a  neces- 

A  city  ordinance,  after  a  careful  spec-  sity.     It  was  held,  however,  that  such 

ification  of  what  streets  might  be  used  a  right  could  not  arise  by  implication, 

for  laying  a  railway  track,  contained  a  and  that  the  consent  of  the  city  must 

general  clause  giving  authority  also  to  be  first  obtained.     Moreover,  the  com- 

lay  all  such  traces  **  as  may  be  necessary  pany   would   be  liable  in  damages   ta 

to  the  convenient  use  of   any   depot  owners    of   abutting  property  for  in- 

grounds  such  company  may  hereafter  juries  resulting  therefrom, 

acquire  in  the  vicinity  of  or  adjoining  1.  Warren  R.  Co.  v.  State,  29  N.  J. 

such  road,"  without  specific  mention  of  L.  353;  Jersey  City  v.  Central  R.  Co., 

any  streets.     It  was  held  that  this  gen-  40  N.J.  Eq.  417;  23  Am.  &  Eng.  R. 

eral  authority  conferred  no  additional  Cas.  138 ;  Pittsburgh,  etc.,  R.  Co.  v, 

right  to  occupy  any  streets  other  than  Reich,   loi   III.  157;  St.  Louis,  etc.,  R. 

those  specifically  mentioned.    Chicago,  Co.  v,  Belleville,  122  111.  376;  32  Am.  & 

etc.,  R.  Co.  V,  Chicago,   121    111.   176.  Eng.  R.  Cas.  278;   Edmonds  v.  Balti- 

See  also  Farrand  v.  Chicago,  etc.,  R.  more,  etc.,  R.  Co.,   114  U.  S.  453;  20 

Co.,  21  Wis.  435 ;  Chicago,  etc.,  R.  Co.  Am.  &  Eng.  R.  Cas.  38. 

V,  Dunbar,  100  III.  no;  5  Am.  &  Eng.  Thus  a  provision  in  a  railway  com- 

R.  Cas.  253.     Compare  New  Orleans,  pany's  charter  that  if  the  company  find 

etc.,  R.  Co.  V,  Second  Municipality,  i  it  necessary  to  change  the  location  of 

La.  Ann.  128.  any  portion  of  a  public  road  they  are  au- 

In    Texas  the  right  to  occupy   the  thorized  to  do  so  and  to  occupy  such 

public  streets  of  any  town  or  city  which  portions  as  they  may  deem  expedient, 

may  be  on  the  line  of  the  route  when  does  not  make  them  the  sole  judges  of 

necessary  was  conferred  by  a  general  the  necessity,  etc.,  but  empowers  them 

statute  upon  every  railroad  chartered  to  change  the  location  only  when  the 

hy  the  state.    Pasch.  Dig.  (Tex.),  art.  necessity  actually  exists.     Easton,  etc.,. 

4941;  Rio  Grande  R.  Co.  v.  Brownes-  R.  Co.  v.  Greenwich,  25  N.J.  Eq.  565. 

ville,  45  Tex.  88.    See  also  €^ong  Branch  A  grant  of  the  right  to  construct  a 

ComVs  V.  West  End  R.  Co.,  29  N.  J.  railroad  along  a  street  does  not  carry 

Eq.  566.  with  it  the  right  to  use  such  street  as  a 

While  the  road  cannot  be  constructed  place  for  making  up  trains,   nor  as  a 

in  the  street  without  an  express  grant  depot  for  cars,  or  for  receiving  and  dis- 

from  the  legislature,  it  seems  that  it  is  charging  freight.     Owensborough,  etc^ 
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implied  from  a  general  power  to  condemn  land  for  a  right  of 
way,*  or  from  a  specific  power  to  construct  the  road  to  certain 
points  within  city  limits.* 

In  general,  after  the  company  has  acquired  the  right  to  construct 
its  road  in  the  street,  it  has  complete  discretion  as  to  the  arrange- 
ment of  matters  of  detail,  as,  for  example,  the  exact  location  of 
the  track,  the  gauge  to  be  used  and  similar  particulars,  and  the 
exercise  of  this  discretion  will  not  be  interfered  with  except  in 
plain  cases  of  abuse  * 

2.  Eight  of  Owners  of  Abutting  Property  to  CompenBation — a.  In 
General. — The  grant  by  the  legislature  to  a  railroad  corporation 
of  the  right  to  occupy  highways  is  always  subject  to  the  constitu- 

R.  Co.  V,  Sutton  (Kv.  1890),   13  S.  W.  sions  as  to  public  highways,  except  a 

Rep.  1086.  requirement  compelling  it  to  make  and 

Bight  to  Lay  Additional  Tracks  in  keep  in  repair  good  and  sufficient  pas- 
Street. — In  Chicago,  etc.,  R.  Co.  v,  sages  at  the  crossings  of  the  highway, 
Eisert,  127  Ind.  156,  it  was  held  that  an  will  not  authorize  the  occupation  of  a 
ordinance  granting  a  company  a  right  of  public  road  longitudinally.  Pennsyl- 
way  along  a  street  and  condemnation  vania  R.  Co.  t*.  Mish  (Pa.  1886),  4  Cent, 
proceedingswhereby  owners  of  abutting  Rep.  276.  For  a  similar  case,  see  Chi- 
property  were  compensated,  gives  the  cago,  etc.,  R.  Co.  v.  Chicago,  121  111. 
companj'  full  authority  to  use  ^o  much  176;  Chicago,  etc.,  R.  Co.  v.  Dunbar, 
of  the  street  as  its  business  require^,  and  100  111.  no;  5  Am.  &  Eng.  R.  Cas.  253. 
the  company  has  the  right  to  construct  2.  The  G^or^m  Code  specifically  pro- 
one  or  more  tracks  in  addition  to  those  vides  (^  719)  that  public  highways  shall 
originally  constructed  if  there  is  suffi-  not  be  appropriated  for  railway  pur- 
cient  room  to  do  so.  The  court  said  :  poses  in  the  absence  of  an  express  char- 
"  The  ordinance  did  not  limit  its  (the  ter  power.  The  charter  of  a  company 
company's)  right  to  construct  but  one  which  authorizes  it  to  construct  its  road 
track  and  the  damages  assessed  under  between  two  given  cities  and  to  connect 
the  appropriation  proceedings  covered  with  any  other  roads  built  into  such 
all  damages  growing  out  of  the  neces-  cities,  does  not,  by  necessary  implica- 
sary  and  legitimate  use  of  such  por-  tion,  authorize  the  company  to  con- 
tion  of  the  street  for  railroad  purposes  struct  and  operate  its  railroad  longitudi- 
whether  it  be  occupied  with  one  or  more  nally  on  the  streets  of  such  cities.  Da- 
tracks.'*  See  also  Philadelphia  v.  River  vis  r.  East  Tennessee,  etc.,  R.  Co.,  87 
Front  R.  Co.,  133  Pa.  St.  134;  43  Am.  Ga.  605;  50  Am.  &  Eng.  R.  Cas.  137. 
&  Eng.  R.  Cas.  167;  Kemble  v,  Phila-  See,  however,  the  language  of  Shaw,  C. 
delphia,  etc.,  R.  Co.,  140  Pa.  St.  14;  J.,  in  Springfield  xk  Connecticut  River 
Jackson  z».  Ackroyd,  15  Colo.  583.  R.  Co.,  4  Cush.  (Mass.)  71. 

In  Chicago,  etc.,  R.  Co.  r\  Porter,  43  3.  Exact  Location  of  Track. — ^Thecom- 

Minn.  527;  43  Am.  tS:  Eng.  R.  Cas.  170,  pany  having  by  its  charter  the  right  to 

the  right  of  the   company  to  construct  occupy  streets,  may  place  the  track  on 

an   additional  track  to  connect  with  a  any  part  of  the  street  where  in  its  opin- 

manufacturing  establishment  was    up-  ion  its  best  interests  demand.  Campbell 

held,   because  authority   to  do  so  had  r.  Metropolitan  St.  R.  Co.,  82  Ga. 320. 

been  specifically  conferred  in  the  orig-  And  the  courts  will  not  enjoin  a  par- 

inal  grant.  ticular  construction  or   location  of  the 

1.  New  Jersev  Southern  R.  Co.  v,  track  at  the  instance  of  an  owner  of  abut- 
Long  Branch  Com'rs,  39  N.  J.  L.  33;  ting  property  in  the  absence  of  proof 
Albany  Northern  R.  Co.  r.  Brownell,  that  it  would  result  in  unnecessary  addi- 
24  N.  Y.  351 ;  Ingraham  v.  Chicago,  tional  impairment  of  the  street.  In- 
etc.,R. Co., 34  Iowa 249;  Stater'.  Mont-  dianapolis,  eft.,  R.  Co.  v.  Calvert,  no 
clair  R.  Co.,  35  N.  J.  L.  330;  Morris,  Ind.  555;  32  Am.  &  Eng.  R.  Cas.  170. 
etc.,  R.  Co.  V.  Newark,  10  N.  J.  Eq.  352.  Where  a  statute  commits  to  cities  and 

A  statute  which  authorized  a  rail  ruad  villages    the    control    of   railroads    in 

company  to  take  lands  for  the  construe-  streets,  a  court  of  chancery  will  not,  up- 

tion  of  a  railroad,  with  no  other  provi-  on  a  petition  of  the  people,  interfere  aa 
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tional  provisions  protecting  private  property,  and  cannot  of  itself  be 
relied  on  as  affording  to  the  company  immunity  from  liability  to 
abutting  property  holders  for  injuries  caused  by  such  occupation.* 
But  the  earlier  cases  in  this  country  laid  down  the  rule  that  a 
railroad  in  the  streets  of  a  municipality  was  a  legitimate  and  ordi- 
nary  use  of  the  highway,  and  that,  like  a  street  railway,  it  was 
merely  an  improved  means  of  transportation  and  travel  contem- 
plated when  the  street  was  originally  laid  out ;  hence,  no  compen- 
sation was  allowed  to  the  owners  of  abutting  property  for  injuries 
caused  by  the  construction  of  a  railroad  in  the  street.*  But  this 
rule  is  almost  obsolete,  and  the  later  and  better  doctrine  as  adopted 
in  most  states  seems  to  be  that  a  steam  railroad  is  an  additional 

to  the  manner  in  which  the  track  is  point  where  the  street  occupied  by  the 

laid,  or  in  which  the  business  of  the  railroad  crosses  another  street  is  not 

road  is  operated  thereon.  Cairo,  etc.,  R.  imposing  an  additional  burden  on  the 

Co.  V,  People,  92  111.  170;  Illinois  Act  fee  of  the  streets.     First  Cong.  Church 

1872,  art.  5,  §  62.  V.  Milwaukee,  etc.,  R.  Co ,  77  Wis.  158; 

Rlgbt  of  Owner  of  Abutting  Property  43  Am.  &  Eng.  R.  Cas.  1S2. 
to  Enjoin  a  Change  of  Gauge.— r An  own-  1.  Williams  v.  New  York  Cent.  R. 
er  of  abutting  property  cannot  maintain  Co.,  16  N.  Y.  97 ;  69  Am.  Dec.  651  ;  In 
an  action  to  enjoin  the  company  from  re  East  River  Bridge,  etc.,  R.  Co.,  26 
changing  its  track  in  a  street  from  a  Hun  (N.  Y.)  490 ;  People  t-.  Law,  34 
narrow  to  a  broad  gauge,  where  he  has  Barb.  (N.  Y.)  494  ;  Gulf,  etc.,  R.  Co.  v. 
for  a  valuable  consideration  released  Fuller,  63  Tex.  467 ;  22  Am.&  Eng.  R. 
such  company  from  all  claims  for  dam-  Cas.  154  ;  Gulf,  etc.,  R.  Co.  v,  Eddins, 
ages  by  reason  of  the  maintenance  of  its  60  Tex.  656  ;  Ford  v.  Chicago,  etc.,  R. 
track  m  such  street.  Denvci,  etc.,  R.  Co.,  14  Wis. 609;  80  Am.  Dec.  791;  Den- 
Co.  r.  Toohey,  15  Colo.  297;  Denver,  ver  Circle  R.  Co.  r.  Nestor,  10  Colo, 
etc.,  R.  Co.  r.  Barsaloux,  15  Colo.  290;  403;  Omaha,  etc.,  R.  Co.  t'.  Rogers,  16 
Mill  vale  v.  Evergreen  R.  Co.,  131  Pa,  Neb.  117;  20  Am.  &  Eng.  R.  Cas.  79. 
St.  I ;  46  Am.  &  Eng.  R.  Cas.  219.  2.  Perry   v.  New   Orleans,   etc.,   R. 

Fencing  Track  In  Street. — Under  the  Co.,  55   Ala.  427;   28  Am.  Rep.  745; 

general  statutes  relative  to  the  fencing  Moses  v.  Pittsburgh,  etc.,  R.  Co.,  3i 

of  their  tracks,  railroad  companies  are  111.  516;    Murphy   v.  Chicago,  29  111. 

not  bound,  nor,  in  the  absence  of  spe-  279;  81  Am.  Dec.  307;   State  v.  Ohio, 

cial  circumstances,  allowed,   to    fence  etc.,  R.  Co.,  7  Ind.  479;  Dwenger  v. 

that  part  of  their  track  which  occu-  Chicago,  etc.,  R.  Co.,  98  Ind.  153;  20 

pies  a  public  highway.     Rippe  f .  Chi-  Am.  &   Eng.  R.  Cas.  26;   Milburn   r. 

cago,  etc.,  R.  Co.,  42  Minn.  34;  40  Am.  Cedar  Rapids,  12  Iowa  246;  Slatten  v. 

&  Eng.  R.  Cas.  235;  Omaha,  etc.,  R.  Des  Moines,  etc.,  R.  Co.,  29lowa  14S;  4 

Co.  V.  Severin,  30  Neb.  318;  45   Am.  Am.  Rep.  205;  Davenport  7'.  .Stevenson, 

&  Eng.  R.  Cas.  122.  34  Iowa  225;  Atchison,  etc.,  R.  Co.  v, 

MairiTig  Ditches. — So  also  a  general  Garside,  10  Kan.  552;  Kansas,  etc.,  Co. 
statute  requiring  all  railroad  compa-  t'.  Cuvkendall.  42  Kan.  234;  16  Am.  St. 
nies  to  construct  and  maintain  suitable  Rep.  476;  Louisville,  etc.,  R.  Co.  v. 
ditches  and  drains  along  each  side  of  Brown,  17  B.  Mon.  (Ky.)  763;  Peddi- 
their  road-beds  is  not  applicable  to  that  cord  v.  Baltimore,  etc.,  R,  Co.,:  34  Md. 
part  of  a  railroad  constructed  along  a  463;  Porter  v.  North  Missouri  R.  Co., 
public  street  or  highway,  and  if  a  com-  33  Mo.  128  (holding  that  where  a  street 
pany  without  the  consent  of  the  local  was  occupied  by  a  railroad,  damage  to 
authorities  construct  such  ditches  in  abutting  property  resulting  therefrom 
the  street  it  becomes  liable  to  owners  was  damnum  absque  injuria)^  Tate  v, 
of  abutting  property  for  all  damages  Missouri,  etc.,  R.  Co.,  64  Mo.  149  (hold- 
caused  thereby.  Jackson  v.  Chicago,  ing  the  rule  applicable  only  to  a  rail- 
etc ,  R.  Co,  41  Fed.  Rep.  656;  43  Am.  road  constructed  on  the  grade  of  a 
&  Eng.  R.  Cas.  145.  street  where  the  only  obstruction  was 

Gates    at     Crossings. — Constructing  the  passage  of  trains) ;  Morris,  etc.,  R. 

gates  under  authority  from  the  city  at  a  Co.  v.  Newark,  10  N.  J.  Eq.  352 ;  Drake 
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burden  on  the  highway  and  that  its  occupation  of  a  street  amounts 
pro  tanto  to  a  taking  of  the  property  of  the  owner  of  the  fee 
thereof.^  And  where  a  company  has  acquired  and  paid  for  the 
right  to  lay  one  track  along  a  street,  the  laying  of  another  will 

V.  Hudson  River  R.  Co.,  7   Barb.  (N.  improved    highway.       Railway    com- 

Y.)  50S;  Chapman  t'.  Albanv,  etc.,  R.  panies  are  only  public  corporations  in 

Co.,  10  Barb.  (N.  Y.)  360;  Parrot  v.  a  limited  sense.    The  right  of  way.  the 

Cincinnati,  etc.,   R.   Co.,  10  Ohio  St.  road-bed,  and  the  carriages  propelled 

624;  Cleveland,  etc.,  R.  Co.  i*.  Speer,  thereon  are  owned  by  private  individ- 

56  Pa.  St.  325;  94  Am.  Rep.  84;  Struth-  uals  and  not  by  the  public.     Fares  are 

ers  V.  Dunkirk,  etc.,  R.  Co.,  87  Pa.  St.  charged  for  travel  thereon  for  the  ex- 

2S2;  Hanlin  7'.  Chicago,  etc.,  R.  Co., 61  elusive  benefit  of  the   parties  owning 

Wis.  515;  20  Am.  <&  Eng.  R.  Cas.  70.  the   road.    They   are  constructed  and 

1.  Reichert  x\  St.  Louis.  etc.,*R.  Co.,  equipped  in  the  interest  of  private  spec- 
51  Ark.  491;  38  Am.  &  Eng.  R.  Cas.  ulation,  though,  at  the  same  time,  they 
45^;  Southern  Pac.  R.  Co.  r.  Reed,  41  are  intended  to  subserve  the  public 
Cal.  2n6;  Imlay  r.  Union  Branch  R.  good.  The  travel  on  them  bears  no 
Co..  26  Conn. '249;  68  Am.  Dec.  392;  analogy  to  our  notions  of  travel  on  an 
South  Carolina  R.  Co.  r.  Steiner,  44  ordinary  street  or  highway,  where 
Ga.  546;  Cox  V.  Louisville  R.  Co .  48  ^\tT\  one  travels  at  pleasure  in  his 
Ind.  178;  Terre  Haute,  etc.,  R.  Co.  v.  own  conveyance,  without  paying  tolls 
Scott,  74  Ind.  29;  3  Am.  &  Eng.  R.  Cas.  or  fares.  The  uses  are  totally  different 
20S;  Indiana,  etc.,  R.  Co.  x\  Eherle,  no  and  even  inconsistent.  The  one  is  ex- 
Ind.  542;  32  Am.  &  Eng.  R.  Cas.  220;  clusively  in  favor  of  private  interests; 
59  Am.  Rep.  225;  Kucheman  t».  C  C,  the  other  is  open  and  free  to  all." 
etc.,  R.  Co.,  46  Iowa  366;  Indianapolis,  The  difference  between  street  rail- 
etc,  R.  Co.  V.  Hartley, 67  111.  439;  16  Am.  ways  and  ordinary  railroads  in  this  con- 
Rep.  627;  Phipps  V.  Western  Marj'-  nection  is  plainly  discernible.  As  said 
land  R.  Co.,  66  Md.  319;  Springfield  v,  in  Denver  r.  Bayer,  7  Colo.  113;  2  Am. 
Connecticut  River  R.  Co.,  4  Cush.  &  Eng.  Corp.  Cas.  465  :  "An  ordinary 
(Mass.)  71;  Grand  Rapids,  etc.,  R.  Co.  railroad  is  not  a  local  convenience;  the 
V.  Hensel,47  Mich.  393;  10  Am.  &  Eng.  city  is  but  one  of  its  termini;  its  cars 
R.  Cas.  2^0;  Harrington  v.  St.  Paul,  etc.,  do'not  stop  at  the  beck  of  any  one  who 
R.  Co.,  17  Minn.  215;  Hastings,  etc.,  may  wish  to  ride,  and  do  not  common Ij 
R.  Co.  V.  Ingalls,  15  Neb.  123;  20  Am.  transport  passengers  from  one  point  to 
&  Eng.  R.  Cas.  60;  Williams  7*.  New  another  within  the  city;  its  ties  and 
York  Cent.  R.  Co.,  16  N.  Y.  97;  69  rails,  as  generally  laid,  are  a  permanent 
Am.  Dec.  651;  Wager  v.  Troy  Union  interference  with  the  use  of  the  street 
R.  Co.,  25  N.  Y.  5^3;  Fanning  v,  Os-  for  ordinary  vehicles;  the  smoke  and 
born,  34  Hun  (N.  Y.)  121;  Chamber-  dust,  interruption  and  noise  produced 
lain  V.  Elizabethport  Steam  Cordage  by  operating  its  trains  are  a  perpetual 
Co.,  41  N.J.  Eq.  43;  Lawrence  R.  Co.  annoyance,  and  the  danger  a  constant 
r.  Williams,  35  Ohio  St.  16S;  Fort  menace  In  the  occupation  and  enjoy- 
Worth,  etc.,  R.,  Co.  v,  Jennings,  76  ment  thereof  for  the  usual  purposes." 
Tex.  373;  46  Am.  &  Eng.  R.  Cas.  574;  See  also  Detroit  City  R.  Co.  r.  Mills, 
Ford  V,  Chicago,  etc.,  R.  Co.,  14  Wis.  85  Mich.  634;  46  Am.  &  Eng.  R.  Cas, 
609;  So  Am.  Dec.  791:  Carl  v.  Sheboy-  608;  Halsey  v.  Rapid  Transit  St.  R. 
gan,  etc.,  R.  Co.,  46  Wis.  625;  Buchner  Co-,  47  N.J.  Eq.  380;  46  Am.  &  Eng. 
T'.  Chicago,  etc.,  R.  Co.,  60  Wis.  264;  R.  Cas.  79;  Campbell  r.  Metropolitan 
14  Am.  &  Eng.  R.  Cas.  447.  See  also  St.  R.  Co»  82  Ga.  320. 
dissenting  opinion  of  McGrath,  J.,  in  In  Hinchman  v.  Paterson  Horse  R, 
Detroit  City  R.  Co.  r.  Mills,  85  Mich.  Co.,  17  N.  J.  Eq.  78,  the  chancellor 
634;  46  Am.  &  Eng.  R.  Cas.  60S.  Com-  said  :  ''The  principle  as  applied  to  or- 
/f/rr  Adams  z'.  Hastings,  etc.,  R.  Co..  18  dinarv  railroad  companies  which  are 
Minn.  263;  Pierce  on  Railroads,  p.  234.  authorized  to  excavate  the  soil,  to  raise 

In  Indianapolis,  etc.,  R.  Co.  t>.  Hart-  embankments  and  construct  tunnels  and 

ley,  67  111.439;   16  Am.  Rep.  627,  the  to  use  locomotive  power  running  at  high 

court  by  Scott,  J.,  observes:  **A  dif-  rates  of  speed  seems  clear  of  difficulty.** 

ferent  use  of  the   land  from   that  for  He  then  quotes  with  approval  the  fol- 

which  it  was  intended  cannot  be  justi-  lowing  language  of  Shaw,  C.    J.,  in 

fied  on  the  ground  that  a  railway  is  an  Springfield  t*.  Connecticut    River   R. 
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constitute  an  additional  burden  on  the  street  for  which  further 
compensation  must  be  made.* 

A  company  purchasing  a  railway  along  a  street  acquires  no 
rights  beyond  those  possessed  by  the  original  company  and  be- 
comes liable  for  damages  to  abutting  property  arising  from  the 
unlawful  occupation  of  the  street.^ 

b.  Distinction  Dependent  Upon  Ownership  of  Fee  and 
Character  of  Highway — (i)  General  Doctrine. — The  earlier 
authorities,  almost  without  exception,  make  a  distinction  in  this 
connection  between  cases  where  the  landowner  retains  the  fee  of 
the  street,  and  where  the  fee  is  in  the  public  or  in  the  municipality 
in  trust  for  the  public  use,  allowing  a  recovery  for  the  occupation 
of  the  street  by  a  railroad  company  only  in  the  former  class  of 

Co.,    4  Cush.  (Mass.)   63:   "The  two  mained  unpaid.  Before  the  commence- 

uses,  viz.,  that  of  railroad  and  ordinary  ment  of  the  proceeding  at  law  in  which 

highway,  are  almost  if  not  wholly  in-  the  judgment  was  obtained,  a  foreclos- 

consistent  with  each  other,  so  that  the  ure  suit  was  commenced  in  the  federal 

taking  of  a  highway  for  a  railroad  will  court,  which    resulted  in  a  decree  and 

nearly    supersede    the  former  use    to  sale  «f  the  road.  In  a  suit  by  theplain- 

which  it  has  been  legally  appropriated."  tiflF  to  enjoin  the  purchasing  company 

1.  It  seems  to  be  a  concededly  cor-  from  occupying  the  street  until  the 
rect  principle  that  the  building  of  an-  payment  of  damages,  it  was  held,  first: 
other  railroad  on  a  portion  of  the  un-  that  the  foreclosure  proceedings  did 
used  right  of  way  of  a  railroad  company  not  preclude  the  abutting  owner  from 
which  it  has  acquired  by  condemnation  enjoining  the  purchasing  company, 
creates  an  additional  servitude  upon  the  such  company  being  entitled  only  to 
easement  for  which  the  consent  of  the  such  rights  as  were  acquired  by  the 
owner  of  the  fee  must  be  had  or  com-  original  company;  second:  that  the 
pensation  made  to  him.  Fort  Worth  judgment  for  damages  obtained  against 
etc.,  R.  Co.  r.  Jennings,  76  Tex.  373;  46  the  original  company  merged  any  de- 
Am.  &  Eng.  R.  Cas.  574.  It  woi^d  fense  it  might  have  had,  and  the  pur- 
seem,  then,  to  be  undoubted  that  a  com-  chasing  company,  having  no  greater 
pany  has  no  right  to  construct  addi-  rights,  could  not  plead  in  defense  that 
tional  tracks  on  a  street  which  it  has  the  original  occupation  of  the  street 
already  partially  occupied,  without  ex-  was  by  the  consent  of  property  owners, 
press  authority  and  without  making  ad-  Drady  v,  Des  Moines,  etc.,  R.  Co., 
ditional  compensation  to  bwners  of  57  Iowa  393;  14  Am.  &  Eng.  R.  Cas. 
abutting  property.  Pittsburgh,  etc.,  R.  130;  Fort  Scott,  etc.,  R.  Co.  v.  Fox,  42 
Co.  7'.  Reich,  loi  111.  157;  Taylor  r.  Bav  Kan.  490;  40  Am.  &  Eng.  R.  Cas.  331; 
City  St.  R.  Co.,  80  Mich.  77;  43  Am.  &  Tavlor  v.  Dunn,  80  Tex.  652. 

Eng.  R.  Cas.  335;  Gulf,  etc.,  K.  Co.  v.  fn  Little  Miami  R,  Co.  7-.  Hamble- 
Necco  (Tex.  1891),  15  S.  W.  Rep.  1102;  ton,  40  Ohio  St.  496;  14  Am.  &  Eog. 
Drady  v.  Des  Moines,  etc.,  R.  Co.,  57  R.  Cas.  126,  one  company  having  con- 
Iowa  393;  14  Am.  &  Eng.  R.  Cas.  131;  structed  its  road  on  the  street,  raised 
Mahady  r.  Bushwick  R.  Co.,  91  N.  Y.  the  grade  and  built  additional  tracks 
148;  14  Am.  &  Eng.  R.  Cas.  142;  43  thereon,  and  the  second  company  hav- 
Ani.  Rep.  661;  Savannah,  etc.,  R.  Co.  ing  leased  the  road  for  ninety-nine 
I'.  Woodruff,  86  Ga.  94.  years  with  a  privilege  of  renewal,  and 

2.  Liability  of  Company  Purcbaslng  thus  continued  the  trespass,  it  was 
Boad  in  Street. — In  Harbach  z\  Des  held  that  the  abutting  owner  might 
Moines,  etc.,  R.  Co.,  80  Iowa  593;  43  make  the  two  companies  joint  defeiid- 
Am.  &  Eng.  R.  Cas.  115,  a  company  ants,  since  they  were  both  liable  for 
laid  itstrackin  a  street  without  author-  the  permanent  injury  to  the  property 
ity,  and  the  plaintiff  thereafter  obtained  of  the  plaintiff  and  also  forthetem- 
in  a  proceeding  at  law  a  judgment  porary  injuries  arisinj^  after  the  lease 
against  it  for  $1,500  for  damagescaused  was  made.  See  Railroads,  vol.  19, 
to  his  property,  which  judgme<nt  re-  p.  899. 
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cases.^  Hence  the  owner  of  abutting  property,  whose  title  ex- 
tends  only  to  the  middle  of  the  street,  has  no  cause  of  action 
against  the  company  when  its  road  is  wholly  on  the  opposite 
side.*  This  distinction  is  still  recognized  and  continued  in 
several  jurisdictions.'  But  principle  as  well  as  the  decided  weight 
of  later  authority  seem  to  repudiate  such  a  distinction  as  unsound, 
and  the  interest  of  an  owner  of  abutting  property  in  the  street  is 
protected  against  appropriation  by  railroad  companies  without  re- 
gard to  whether  he  owns  the  fee  or  not.*  Even  where  the  fee  is  in 
the  public,  whether  represented  by  the  city,  state,  or  county,  it 
is  merely  held  in  trust  for  public  use  as  a  street  and  for  no  other 
purpose,  and  if  it  is  diverted  to  any  other  use  whereby  the  land- 

1.  For  numerous  cases,  see  High-  have  no  claim  to  compensation.  They 
WAYS,  vol.  9,  p.  408;  Terre  Haute,  etc.,  have  no  right  of  soil  in  the  streets  and 
R.  Co.  t».  Rodel,  09  Ind.  128;  10  Am.  &  the  charter  of  the  railroad  company  re- 
Eng.  R.  Cas.  284;  46  Am.  Rep.  164;  stricts  the  use  to  such  bounds  as  will 
Protzman  v,  Indianapolis,  etc.,  R.  Co.,  not  interfere  with  the  passage  of  the 
9  Ind.  467;  68  Am.  Dec.  650;  Terre  streets."  This  language  was  merely  a 
Haute,  etc.,  R.  Co.  v.  Scott,  74  Ind.  29;  dictum^  but  was  clearly  the  prevailing 
3  Am.  &  Eng.  R.  Cas.  308;  Indiana*,  etc.,  opinion  at  the  time.  While  in  Theo- 
R.  Co.  V,  Eberle,  no  Ind.  542;  32  Am.  &  bold  v.  Louisville,  etc.,  R.  Co.,  66  Miss. 
Eng.  R.  Cas.  220;  59  Am.  Rep.  225;  288;  38  Am.  Si.  Eng.  R.  Cas.  465;  14 
Houston,  etc.,  R.  Co.  v.  Odum,  53  Tex.  Am.  St.  Rep.  564;  40  Alb.  L.  J.  335,  it 
343;  2  Am.  &  Eng.  R.  Cas.  503.  was  said  by  Arnold,  C.  J. :  '*The  right 

2.  Thus,  in  First  Cong.  Church  v.  of  the  owner  of  abutting  property' to  use 
Milwaukee,  etc.,  R.  Co.,  77  Wis.  158;  the  street  as  a  street  is  as  much  prop- 
43  Am.  &  Eng.  R.  Cas.  182,  it  was  held  erty  as  the  street  itself,  and  neither  the 
that  where  a  railroad  waR  constructed  public,  nor  a  corporation,  nor  an  tndi- 
ten  feet  east  of  the  center  line  of  the  vidual,  can  lawfully  deprive  him  of  it, 
street,  the  owner  of  land  on  the  west  against  his  will,  without  compensation, 
side  of  the  street  had  no  cause  of  action.  If  the  street  is  needed  for  the  purposes 
See  also  Heiss  -•.  Milwaukee,  etc.,  R.  oC  a  railroad,  or  for  any  other  purpose 
Co., 69  Wis.  555;  O'Connor  v.  St.  Louis,  inconsistent  with  the  ordinary  uses  of  a 
etc.,  R.  Co.,  56  Iowa  735;  5  Am.  &  public  street,  the  rights  and  interests  of 
Eng.  R.  Cas.  325  ;  Indiana,  etc.,  R.  Co.  the  owner  of  abutting  property  must  be 
V.  Eberle,  no  Ind.  542;  32  Am.  &  Eng.  obtained,  with  his  consent,  or  by  the 
R.  Cas.  225;  59  Am.  Rep.  225  (em-  exercise  of  the  right  of  eminent  domain, 
bankment  constructed  entirely  on  one  as  in  other  cases  of  taking  private  prop- 
side  of  middle  line);  Rinard  v.  Bur-  erty  for  public  use.  ,  .  .  The  weight 
lington,  etc.,  R.  Co.,  66  Iowa  440;  of  judicial  authority  undoubtedly  is, 
Terre  Haute,  etc.,  R.  Co.  v.  Bissell,  108  that  where  the  public  have  only  an 
Ind.  113.  easement  in  the  street,  and  the  fee  of 

S.  See  Fobes  v.  Rome,  etc.,  R.  Co.,  the  soil  of  the  street  is  retained  in  the 
121  N.  Y.  505;  43  Am.  &  Eng.  R.  Cas.  owner  of  abutting  property,  under  the 
137 ;  infra,  this  title,  Doctrine  in  New  constitutional  guaranty  of  private  prop- 
Tork;  Terre  Haute,  etc.,  R.  Co.  v.  Ro-  erty,  a  steam  railroad  cannot  be  law- 
del,  89  Ind.  128;  10  Am.  &  Eng.  R.  fully  constructed  and  operated  thereon, 
Cas.  284;  46  Am.  Rep.  164;  Terre  against  his  will,  and  without  compen- 
Haute,  etc.,  R.  Co.  v.  Scott,  74  Ind.  29;  sation."  As  to  the  distinction  depend - 
3  Am.  &  Eng.  R.  Cas.  208.  ent  on  the  ownership  of  the  fee,  the 

4.  The  diversity  between  the   early  court  added :   "  We  perceive  no  well- 

and  later  authorities  is  well  seen  in  the  founded  difference  in  principle  in  such 

cases  in  Mississippi,    In  Donnaher  i^.  a  distinction.     If  the  fee  is  in  the  public. 

State,  8  Smed.  &  M.  (Miss.)  661,  de-  it  is  held  in  trust,  expressly  or  implied- 

cided  in   1847,  the  court  expressed  its  ly,  that  the  land  shall  be  used  as  a  street, 

views  thus  :  "  We  are  stronglj'  inclined  and  it  cannot  be  applied  to  any  other 

to  the  belief  that  the  owners  of  lots  ad-  purpose  without  a  breach  of  trust.     It 

jacent  to  the  track  of  the  railroad  will  is  only  where  the  fee  is  in  the  public, 
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owner  is  deprived  of  his  right  of  access  over  the  street,  there  is  a 
violation  of  the  constitutional  provision  against  the  taking  of  pri- 
vate property  without  compensation.*  So  it  has  been  held  that 
where  the  city  owns  the  fee  of  the  streets  its  consent  to  their  use 

free  from  any  trust  or  duty,  that  it  may  Cas.  608.    See  also  Story  v.  New  York 

be  disposed  of  for  any  purpose  that  the  El.  R.  Co.,  90  N.  Y.  122';  7  Am.  &  Eng. 

public  may  deem  proper.     Whether  the  R.  Cas.  59(6;  43  Am.  Rep.  146. 

owner  of  abutting  property  has  simply  In  Pumpelly    v.    Green    Bay,    etc^ 

an  easement  in  the  street,  while  the  fee  Canal  Co.,  13'Wall.  (U.  S.)  166,  Miller, 

is  in  the  public  or  in  some  other  owner,  1.,  said:  "  Where  real  estate  is  actually 

or  whether  he  has  both  the  fee  and  an  invaded  by  superinduced  additions  of 

easement,  he  is  equalh' entitled  tore-  water,  earth,  sand,  or  other  material,  or 

quire   that   nothing  shall   be   done   in  by    having    any    artificial    structure 

derqgation   of  his   rights,     i  Hare  on  placed  under  it  so  as  to  effectually  de- 

Const.  Law  370,  375 ;    Lewis  on   Em.  stroy  or  impair  its  usefulness^  it  is  a 

Dom.,  §^  114,   115."     This  language  is  taking"within  the  meaning' oi  ih^t  con- 

quoted  with  approval  in  2  Dillon  Mun.  stitution  "  [of  tVisconsin];  adding  that 

Corp.  (4th  ed.},  §  704.  "  this  proposition  is  not  in  conflict  with 

In  Pierce  on  Railroads,  p.  232,  it  13  the  weight  of  judicial  authority  in  this 

said:  "  It  seems,  on  principle,  immate-  country,  and  certainly  not  with  sound 

rial  in  determining  the  proper  uses  of  a  principle." 

highway  whether  the   adjacent  owner  For  a  review  of  the  doctrines  held  by 

retains  the  fee  in  the  street.     If  he  re-  the  different  states,  see  in/ra,  this  title, 

tains  it,  the  easement  granted  to  the  Doctrine  in  New  Tork,  and  In  Other 

public  should  be  deemed  broad  enough  Jurisdictions, 

for  all  modes  of  travel  consistent  with  1.  Lewis  on  Em.  Dom.,§  114;  Reich- 
the  primary  and  general  one;  and  even  ert  z\  St.  Louis,  etc.,  R.  Co.,  51  Ark. 
if  the  public  has  acquired  the  fee,  he  497;  38  Am.  &  Eng.  R.  Cas.  453;  South- 
has  still  an  interest  in  the  street  for  ern  Pac.  R.  Co.  i\  Reed,  41  Cal.  256; 
access  and  passage  which  is  entitled  to  Weyl  v.  Sonoma  Valley  R.Co.,  69  Cal. 
protection."  202  ;  In  re  Gilbert  El.R.  Co.,  38  Hun 

And  the  doctrine  of  the  text  is  sus-  (N.   Y.)  448;  Gebhardt  v.  Reeves,  75 

tained  by  other  authority  both  of  text-  111.  301;  Schurmeier  v.  St.  Paul,  etc., 

writers  and   decided  cases.     2    Dillon  R.  Co.,  10  Minn.  82;  88  Am.  Dec.  59; 

Mun.   Corp.   (4th  ed.),  §704;   Cooley  7  Wall.  (U.  S.)  272;  Imlay  v.  Union 

Const.  Lim.  (4th  ed.)*  p*  556;  Mills  on  Branch  R.  Co.,  26  Conn.  249;  68  Am. 

Em.  Dom.  (jd  ed.),  §  206;   Barney  v,  Dec.  392;  Cook  v,  Burlington,  30  Iowa 

Keokuk,  94  U.    S.  340  (ownership  of  94;    36   Iowa  357;    6  Am.   Rep.  649; 

fee  of   no  consequence  so  far  as  the  Quincy  v.  Jones,  76  111.  231 ;  20  Am. 

rights  of  the  public  are  concerned ) ;  Cin-  Rep.  243. 

cinnati,  etc.,  St.  R.  Co.  v.  Cummins-  "Although  it  may  be  assumed  that 
ville,  14  Ohio  St.  523 ;  Scioto  Valley  the  municipality  by  proceedings  to 
R.  Co.  V.  Lawrence,  38  Ohio  St.  41 ;  7  open  a  street  acquires  the  fee  to  the 
Am.  &  Eng.  R.  Cas.  93;  43  Am.  Rep.  land  taken,  it  is  yet  a  qualified  fee  held 
419;  Omaha,  etc.,  R.  (Jo.  v.  Rogers,  16  in  trust  under  the  statute  for  a  certain 
Neb.  117;  20  Am.  &  Eng.  R.  Cas.  79;  use,  and  that  use  cannot  be  departed 
Burlington,  etc.,  R.  Co.  v.  Reinhackle,  from  without  violating  an  essential  con- 
15  Neb.  279;  14  Am.  &  Eng.  R.  Cas.  dition  of  the  contract  under  which  the 
172;  48  Am.  Rep.  342;  Virginia,  etc.,  land  was  obtained.  The  right  which 
R.  Co.  V,  Lynch,  13  Nev.  92  ;  Spencer  the  municipality  acquires  is  limited  by 
V,  Point  Pleasant,  etc.,  R.  Co.,  23  W.  the  public  necessity  and  cannot  extend 
Va.  407;  20  Am.  &  Eng.  R.  Cas.  125;  beyond  its  use  for  street  purposes.** 
MoUandin  v. Union  Pac.  R.  Co.,  14  Fed.  Ruger,  Ch.  J.,  in  Lahr  v.  Metropolitan 
Rep.  394;  Denver  v.  Bayer,  7  Colo.  113;  El.  R.  Co.,  104  N.  Y.  291. 
2  Am.  &  Eng.  Corp.  Cas.  467;  Fulton  T\  The  contention  generally  made  is 
Short-Route  R.  Transfer  Co.,  85  Ky.  that  where  the  street  was  originally  es- 
640;  32  Am.  &  Eng.  R.  Cas.  259;  7  Am.  tablished  by  condemnation  of  private 
St.  Rep.  619  (this  case  repudiates  the  property,  the  owner  of  adjacent  prop- 
distinction  in  refusing  recovery  in  erty  was  compensated  for  all  time  by 
either  case);  Detroit  City  R.  Co.  v.  the  award  of  damages  in  the  condemna- 
Mills,  85  Mich.  634;  46  Am.  &  Eng.  R.  tion  proceedings.     But   this  claim  is 
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by  a  railway  company  operates  merely  to  free  the  company  from 
liability  for  a  public  nuisance  ;  and  the  company  remains  liable  to 
the  owners  of  abutting  property  for  injuries  caused  by  the  con- 
struction of  the  railway.* 

Another,  and  it  seems  a  preferable,  basis  of  the  right  of  the 
owner  of  abutting  property  to  demand  compensation  of  the  rail- 
road company,  is  that  in  all  streets,  regardless  of  the  ownership  of 
the  fee,  the  owners  of  property  abutting  thereon  have  an  ease- 
unfounded  unless  the  benefits  for  which  occupation  of  the  street,  since  '*  the  mu- 
the  adjacent  owner  is  assessed  are  in-  nicipal  corporation  took  the  title  in 
violabij  secured  to  him  hy  such  pro-  trust  impliedly  if  not  expressly  destg- 
ceedings.  Lahr  v.  Metropolitan  EI.  R.  nated  by  the  acts  of  the  party  in  making 
Co.,  104  N.  Y.  290;  Cooley  Const.  Lira,  the  dedication.  They  could  not,  nor 
(4th  ed.),  §553*  Imlay  v.  Union  Branch  could  the  state,  convey  to  the  respond- 
R.  Co.,  26  Conn.  257;  68  Am.  Dec.  392.  ents  any  right  to  disregard  the  trust  or 
See  for  numerous  cases  on  the  question  to  appropriate  the  premises  to  any  pur- 
of  the  ownership  of  the  fee,  Highway,  pose  which  would  render  valueless  the 
vol.  9,  p.  409.  adjoining  real  estate  of  the  complain* 
1.  2  Dillon  Mun.  Corp.  (3d  ed.),  §  ant,*'  affirming  Schurmeier  v.  St.  Paul, 
711  (564);  Lamm  r.  Chicago,  etc.,  R.  etc., R. Co.,  10  Minn.  82;  88  Am.  Dec. 59. 
Co.,  45  Minn.  71;  46  Am.  \  Eng.  R.  In  i  Am.  Law  Reg.  N.  S.  192,  an  ar- 
Cas.  42 ;  Fletcher  v.  Auburn,  etc.,  R.  tide  bj'  Judge  Redfietd,  written  in  1862, 
Co.,  25  Wend.  (N.  Y.)  462;  Ford  v,  the  law  as  regards  railroads  and  streets 
Chicago,  etc.,  R.  Co.,  14  Wis.  609;  80  is  thus  summed  up:  *'For  a  long  time 
Am.  Dec.  791;  Danville,  etc.,  R.  Co.f.  the  railway  was  regarded  as  only  an 
Com.,  73  Pa.  St.  38;  Virginia,  etc.,  R.  *  improved  highway 'and  no  additional 
Co.  V.  Lynch,  13  Nev.  92.  compensation  was  given  to  the  land- 
Fee  in  Owner. — In  Indianapolis,  etc.,  owner.  But  this  doctrine  has  been 
R.  Co.  t;.  Hartley,  67  111.  439;  16  Am.  abandoned,  and  it  is  now  held  that  a 
Rep.  627,  the  court,  by  Scott,  J.,  said  :  railway  is  an  additional  servitude  and 
**  The  doctrine  most  in  consonance  with  the  owner  of  the  soil  is  entitled  to  ad- 
our  sense  of  justice  is  that  where  the  ditional  compensation.  This  was  al- 
fee  of  the  street  remains  in  the  owner  ways  the  English  rule.  There  one  can- 
of  abutting  land,  the  corporation  may  not  tunnel  the  highway  without  addi- 
grant  the  right  to  a  railway  company  tional  compensation  to'the  owner  of  the 
to  lay  its  track  along  or  across  any  soil."  In  this  article  the  writer  reviews 
street,  but  the  company  avails  itself  of  the  following  cases:  Presbj'terian  Soc. 
its  privileges  at  its  peril.  If  in  laying  v.  Auburn,  etc.,  R.  Co.,  3  Hill  (N.  Y.) 
its  track  it  causes  a  private  injury  to  567 ;  Fletcher  v.  Auburn,  etc.,  R.  Co., 
him  who  owns  the  fee  in  the  adjoining  25  Wend.  (N.  Y.)  462;  Henry  v.  Pitts- 
premises,  it  must  make  good  the  dam-  burgh,  etc..  Bridge  Co.,  8  W.&  S.  (Pa.) 
ages  sustained.*'  85 ;  In  re  Philadelphia,  etc.,  R.  Co.,  6 
In  Parrot  f.  Cincinnati,  etc.,  R.  Co.,  Whart.  (Pa.)  25;  36  Am.  Dec.  202; 
10  Ohio  St.  624,  the  road  and  its  em-  Hatch  v,  Vermont  Cent.  R.  Co.,  25 
bankments  were  built  under  authority  Vt.  49;  Williams  v.  New  York  Cent, 
from  the  city,  and  the  work  was  ap-  R.  Co.,  16  N.  Y.  97;  69  Am.  Dec.  651; 
proved  by  the  city  engineer.  It  was  Salisbury  v.  Great  Northern  R.  Co.,  5 
held  that  the  owners  of  abutting  prop-  C.  B.  N.  S.  174;  94  E.  C.  L.  173,  and 
erty  might  nevertheless  recover  for  the  other  cases ;  Ramsden  v,  Manchester, 
injuries  suffered  in  relation  to  their  etc.,  R.  Co.,  x  Exch.  723;  Thompson  v, 
property.  East  Somerset  R.  Co.,  29  L.  T.  7. 

In  St.  Paul,  etc.,  R.  Co.  v.  Schur-  Blgbt  of  City  Gonncllmen  Voting  for 

meier,  7  Wall.  (U.  S.)  289,  the  court  the  Grant  of  Antborlty.  —  A  member  of 

held   that    where  a    street    was  dedi-  the  city  council  in  voting  in  favor  of 

cated  to  the  public,  and  the  entire  ti-  the  grant  to  a  railroad  company  of  the 

tie  vested  in  fee  in  the  state,  this  was  right  to  occupy  the  street  with  its  road 

no    defense   to   a   suit   against  a  rail-  is  presumed  to  refer  only  to  the  public 

way  company  for  injuries  resulting  to  easement,  and   is  not  estopped    by  his 

abutting  property  from  the  company's  vote  to  maintain  an  action  against  the 
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ment  of  light/air,  and  access  over  the  street  as  appurtenant  to 
their  property,  for  the  infringement  of  which  by  the  construction 
and  operation  of  a  railroad  in  the  street,  damages  may  be  recov- 
ered.*    This  doctrine  has  the  sanction  of  the  decided  weight  of 

company  for  damages  which  his  prop-  Union  Branch   R.  Co.,  26  Conn.  258; 

erty  suffered  in  consequence  of  the  ex-  68  Am.  Dec.  392 ;  Denver  v,  Bayer,  7 

istenceofthe  railroad.    Lamm  v.  Chi-  Colo.  113;  2   Am.  &  Eng.  Corp.  Cas. 

cago,  etc.,  R.  Co.,  45  Minn.  71;  46  Am.  465  ;  Griffin  v.  Shreveport,  etc.,  R.  Co., 

&  Eng.  R.  Cas.  42.  41   La.  Ann.  808;  40  Am.  &  Eng.  R. 

No   Distinction    Between    Streets  In  Cas.  295  ;  Starr  v.  Camden,  etc.,  R.  Co., 

Cities  and  Ordinary  Highways. — There  24  N.  J.  L.  592 ;  Omaha,  etc.,  R.  Co.  v, 

are  some  authorities  which  suggest  that  Rogers,  16  Neb.  117;  20  Am.  &  Eng. 

there    may   be  a  difference    between  R.  Cas.  79;  Burlington,  etc.,  R.  Co.  v. 

streets   in  cities  and  highways  in  the  Reinhackle,   15    Neb.   279;  14   Am.  & 

country.     See  Lexington,  etc.,  R.  Co.  Eng.  R.  Cas.  169;  48  Am.  Rep.  342  ;  In- 

V.  Applegate,  8   Dana   (Ky.)    289;  33  diana,  etc.,  R.  Co.  v.  Eberle,   no  Ind. 

Am.  Dec.  497  (where  the  distinction  is  542;  32  Am.  &    Eng.  R.  Cas.  223;  59 

strongly  insisted  upon);  Barnej' t'.  Keo-  Am.  Rep.  225;  Sheehy  v.  Kansas  City 

kuk,  94   U.  S.  340  ("the  streets  of  a  Cable  R.  Co.,  94  Mo.  574;  32   Am.  & 

town  are  fairly  subject  to  many  pur-  Eng.  R.  Cas.  233;  4  Am.  St.  Rep.  396; 

poses  to  which  a  highway  in  the  coun-  Dixon    f .   Baltimore,   etc.,   R.   Co.,    i 

try  would  not  bie");  Haight  v.  Keokuk,  Mackey  (D.  C.)  78;  3  Am.  &  Eng.  R. 

4  Iowa  199;  Milhau  v.  Sharp,  15  Barb.  Cas.  201.     See  as  to  the  character  of 

(N.  Y.)  193;  Chapman  v,  Albany,  etc.,  such  property,  Crawford  v.  Delaware, 

R.  Co.,  10  Barb.  (N.  Y.)  360;  Williams  7  Ohio  St.  469;  Cincinnati,  etc.,  St.  R. 

V.  New  York  Cent.  R.  Co.,  18  Barb.  Co.  v.  Cumminsville,  14  Ohio  St.  541. 

(N.  Y.)  246.  In  Crawford  x).  Delaware,  7  Ohio  St. 

"  But  as  both  the  highway  and  the  469,  it  is  said  :  *'  The  latter  (owners  of 
street  are  appropriated  for  the  same  abutting  property)  have  a  peculiar  in- 
general  purpose  and  a  highway  in  a  terest  in  the  street,  which  neither  the 
district  sparsely  inhabited  atone  time  local  nor  the  general  public  can  pretend 
may  by  the  growth  of  population  be-  to  claim ;  a  private  right  in  the  nature 
come  a  street  in  a  city,  this  distinction  of  an  incorporeal  hereditament,  legally 
doesnotappeartorest  on  a  sound  basis."  attached  to  their  contiguous  grounds 
Pierce  on  Railroads,  p.  232 ;  People  v,  and  the  erections  thereon ;  an  inciden- 
Law,  34  Barb.  (N.  Y.)  501;  Morris,  tal  title  to  certain  faciiilies  and  fran- 
etc.,  R.  Co.  V.  Hudson  Tunnel  R.  Co.,  chises  assured  to  them  by  contracts  and 
25  N.  J.  Eq.  388;  I  Am.  Law  Reg.  N.  by  law  and  without  which  their  prop- 
S.  193  (article  by  Judge  Redfield).  erty  is   of  comparatively    little   value. 

No  Distinction  Dependent  Upon  Man-  This  easement  appendant  to  the  lots, 

ner  of  Establishing  Highway. — There  is  unlike  the  right  of  one   lot  owner  in 

no  distinction  as  to  the  rights  of  own-  the  lot  of  another,  is  as  much  property 

ers  of  abutting  property  between  cases  as  the  lot  itself."     Quoted  in  Cooley^ 

where  the   highway   was  dedicated  by  Const.  Lim.  (5th  ed.),  *556,  note, 

the  landowner  and  where  it  was  estab-  In   Cincinnati,   etc..    St.    R.   Co.    v, 

lished    by  condemnation   proceedings;  Cumminsville,   14    Ohio   St.    523,   the 

in  either  case  the  rights  of  the  land-  rights  of  owners  of  abutting  property 

owner  are  the  same,  except  where  a  fee  are  thus  set  out :  "  There  exists  in  the 

is  condemned,  and  even  this  exception  owners  of  adjoining  lots  a  private  right 

does  not  generally  prevail.     See  Lahr  to  free  access  to  their  lands  and  build- 

V.  Metropolitan  El,  R.  Co,,  104  N.  Y.  ings  from  the  street,   as  the  same  was 

269;  Story  r.  New  York  El.  R.  Co.,  90  and  would  have  continued  tobeaccord- 

N.  Y.  122;  7  Am.  &  Eng.  R.  Cas.  596;  ing  to  the  mode  of  its  original  use  and 

43  Am.  Rep.  146;  Kane  x\  New  York  appropriation  by  the  public,  and  there 

El.  R.  Co.,  125  N.  Y.  164;  46  Am.  &  can  be   no  change  of  such  mode  and 

Eng.  R.  Cas.  137.  adaptation  of  the  street  to  new  vehicles 

1.  Adams  v.  Chicago,  etc.,  R.  Co.,  39  and  methods  of  carriage  and  transpor- 
Minn.  396;  36  Am.  &  Eng.  R.  Cas.  7;  tation,  which  shall  materially  impair  or 
12  Am.  St.  Rep.  644  (in  this  case  the  destroy  such  right,  unless  by  the  con- 
opinion  of  Gilfillan,  J.,  reviews  the  sent  of  the  owners  or  upon  the  payment 
whole  subject    at  length);    Imlay  v,  of  due  compensation  to  them.''  The  su- 
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authority,  particularly  of  the  more  recent  cases,  and  seems  to  be 
the  one  more  consistent  with  the  general  theory  of  the  rights  of 
property  holders.* 

The  correct  rule  seems  to  be  that,  whether  or  not  an  owner  of 
abutting  property  has  the  fee  of  the  street,  he  nevertheless  has 
the  right  to  insist  that  he  be  not  deprived  of  his  easements  of 
light,  air,  and  access  over  the  street,  or  materially  injured  in  his 
use  of  them ;  that  since  a  railroad  constructed  along  the  street  is 
an  additional  burden  thereon,  and  a  new  use  thereof,  and  by  its 
constant  operation  of  fast  and  heavy  trains  with  their  annoying 
accompaniments  of  smoke,  cinders,  and  gases,  together  with  the 
impediment  to  free  access  caused  by  the  track,  each  owner  has  a 
right  to  recover  of  the  railroad  company  damages  for  injuries 
caused  by  such  construction  of  the  railroad.*  Such  owner  may, 
of  course,  assign  his  rights  in  the  streets  to  the  railroad  company, 
or  waive  them  expressly  or  impliedly,  and  in  such  cases  he  has 

preme  court  of  Wisconsin  in  a  leading  right.    That  depriving  him  of,  or  in- 

case,  after  quoting  this  language,  ap-  terfering  with   his  enjoyment  of,  the 

proves  it  as  follows :  **  It  is  a  doctrine  easement  for  any   public    use   not   a 

which  imposes  no  unreasonable  restric-  proper  street   use   is  a   taking  of  his 

tion  upon  the  rights  of  the  public  in  the  property  within  the  meaning  of  the 

use  of    its  streets  and   highways,  and  constitution.     That    appropriating    a 

which  at  the  same  time  affords  that  pro-  public  street  to  the  construction  and 

tection  to  private  or  individual  rights  operation  of  an  ordinary  commercial 

which  the  spirit  and  principles  of  our  railroad  upon  it  is  not  a  proper  street 

constitution  and  form  of  government  use.     That  where  without  his  consent, 

require.''     Hobart  x\  Milwaukee  City  and  without  compensation  to  hipi,  such 

R.  Co.,  27  Wis.  200;  9  Am.  Rep.  461.  a  railroad  is  laid  and  operated  along 

This  language  has  met  with  frequent  the  portion  of  the   street  in  front  of 

approval.     See   Cooiej^'s   Const.   Lim.  his  lot  so  as  upon  that  part  of  the  street 

(5th  ed.),  p.  688  (556),  note.  to  cause  smoke,    dust,    cinders,    etc.» 

1.  Cases  denying  recovery  in  any  which  darken  or  pollute  the  air  com- 
event  or  which  limit  the  right  to  recov-  ing  from  that  part  of  the  street  upon 
er  to  owners  of  the  fee  of  the  street  his  lot,  he  may  recover  whatever  dam- 
are  nearly  alwaj's  the  earlier  cases  ages  to  his  lot  are  caused  by  so  laying 
which  have  in  many  instances  been  and  operating  such  railroad  on  that  part 
overruled,  or  the  effect  of  which  has  of  the  street."  Followed  in  Lamm  v. 
been  annulled  by  statute.  See  2  Dil-  Chicago,  etc.,  R.  Co.,  45  Minn.  71 ;  46 
Ion  Mun.  Corp.  (4th  ed.),  §  704;  in-  Am.  &  Eng.  R.  Cas.  47.  This  view  has 
fra^  this  title,  Doctrine  in  New  Tork;  the  sanction  of  other  high  authority.. 
Grafton  v.  Baltimore,  etc.,  R.  Co.,  21  See  St.  Paul,  etc.,  R.Co.  r.  Schurmeier, 
Fed.  Rep.  309;  17  Am.  &  Eng.  R.  Cas.  7  Wall.  (U.  S.)  272 ;  Chicago  f.  Taylor, 
200;  Iowa  Code  (1883)  424.  125  U.  S.   161 ;  22  Am.  &  Eng.  c5orp. 

a.  The  whole   question   is  exhaust-  Cas.  3S4;  New  York   El.   R.   Co.   v. 

ively  examined  in  the  opinion  of   the  Fifth  Nat.  Bank,  135  U.S.  432;  43  Am. 

court,  by  Gilfillan,  C.   J.,  in  Adams  xk  &  Eng.  R.  Cas.  403;  Hot  Spring  R. 

Chicago,  etc.,  R.  Co.,  39  Minn.  286;  36  Co.  v.  Williamson,  136  U.  S.  121 ;  46 

Am.  &  Eng.  Cas.  8;   12  Am.  St.  Rep.  Am.  &  Eng.  R.  Cas.  59;  45  Ark.  429; 

644.     It  is   there   said:  "The  conclu-  Pennsylvania  R.  Co.  v.  Miller,  132  U. 

sions  arrived  at  are:    That  the  owner  S.  75;  Mollandin  v.  Union  Pac.  R.  Co., 

of  a  lot  abutting  on  a  public  street  has,  14  Fed.  Rep.  394;  Frankle  x\  Jackson, 

independent  of  the  fee  in  the  street,  as  30  Fed.  Rep.  398;  Reichert  v,  St.  Louis, 

appurtenant  to  his  lot,  an  easement  in  etc.,  R.  Co.,  51  Ark.  491 ;  38  Am.  & 

the  street  in  front  of  his  lot  to  the  full  Eng.  R.  Cas.  453 ;  Ford  v,  Santa  Cruz 

width  of  the  street  for  admission  of  R.  Co.,  59  Cal.  290 ;  Weyl  t>.  Sonoma 

light  and  air  to  his  lot,  which  ease-  Valley  R.  Co.,  69  Cal.  203;  Denver  v. 

ment  is  subordinate  only  to  the  public  Bayer,  7  Colo.  1 13;  2  Am.  &,  Eng.  Corp. 
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Cas.  465;    Denver,    etc.,    R.   Co.    v,  L.  &  T.  Co.,  22  Wis.  088;  Blesch  v. 

Bourne,  11  Colo.  59;  32  Am.  &  Eng.  R.  Chicago,  etc.,  R.  Co.,  43  Wis.  183;  Carl 

Cas.  227 ;  Nicholson  v.  New  York,  etc.,  v,  Sheboygan,  etc.,  R.  Co.,  46  Wis.  625; 

R.  Co.,  22  Conn.  85 ;  56  Am.  Dec.  390;  Hanlin  v,  Chicago,  etc.,   R.  Co.,  6x 

Imlay  v.Union  Branch  R.Co.,  26  Conn.  Wis.  515;  30  Am.  &  Eng.  R.  Cas.  70; 

258;  68  Am.  Dec.  392 ;  South  Carolina  Quillinan  v.  Canada  Southern  R.  Co., 

El.  Co.  V,  Steiner,  44  Ga.  546;  Pitts-  6  Ont.  Rep.  567;   20  Am.  &  Eng.  R. 

burgh,  etc.,  R.  Co.  r.  Reich,  loi  111.  167;  Cas.  31 ;  2  Dillon  Mun.  Corp.  (4th  ed.). 

Cox  V.  Louisville,  etc.,  R.  Co.,  48  Ind.  §  704;  Lewis  on  Em.  Dom.,  $§  113, 115; 

179;   Central  Branch,  etc.,   R.  Co.  f.  Cooley's  Const.  Lim.  (5th  ed.)  *S57. 

Twine,  23  Kan.  585;  33  Am.  Rep.  203.;  Compare  Pierce  on  Railroads,  p.  233; 

Central  Branch,  etc.,   R.   Co.  i'.  An-  Wood's  Ry.  Law,  p.  722-3.     See  also 

drews,  26  Kan.  702;  5  Am.  &  Eng.  R.  Carson  v.  Central  R.  Co.,  35  Cal.  325; 

Cas.  370;   Fort  Scott,  etc.,   R.  Co.  v.  Southern  Pac.  R.  Co.  v.  Reed,  41  Cal. 

Fox,  42  Kan.  490;  40  Am.  &  Eng.  R.  2^6;   Brainard    v,  Missisquoi    R.  Co., 

Cas.  331 ;  Griffin  v,  Shreveport,  etc.,  4S   Vt.   107;   Peddicord  v.  Baltimore, 

R.  Co.,  41    La.  Ann.  80S;  40  Am.  &  etc.,  R.  Co.,  34  Md.  463 ;  Whittieer  v. 

Eng.  R.  Cas.  296;  Springfield  v.  Con-  Portland,  etc.,  R.  Co.,  38  Me.  26;  Pa- 

necticut  River  R.  Co.,  4  Cush.  (Mass.)  latka,  etc.,  R.  Co.  v.  State,  23  Fla.  546 ; 

71;    Grand   Rapids,    etc.,    R.    Co.  v,  32  Am.  &  Eng.  R.  Cas.  191 ;  11  Am.  St. 

Heisel,  38  Mich.  62;  31  Am.  Rep.  306;  Rep.  395. 

Ward  V.  Detroit,  etc.,  R.Co., 62  Mich.  In  Lahr  v.  Metropolitan  El.  R.  Co., 
46;  Riedinger  v,  Marquette,  etc.,  R.  104  N.  Y.  291,  the  court  observes  that 
Co.,  62  Mich.  29;  29  Am.  &  Eng.  R.  if  the  right  of  the  owner  of  abutting 
Cas.  611 ;  Schurmeier  f.  St.  Paul,  etc.,  property  in  the  street  maybe  taken 
R.  Co.,  10  Minn.  82  ;  88  Am.  Dec.  59;  from  him  without  his  consent  and  with- 
7  Wall.  (U.  S.)  272;  Gray  v.  First  out  compensation  to  him, '* a  system  has 
Div.  St.  Paul,  etc.,  R.  Co.,  13  Minn,  been  inaugurated  which  resembles  more 
315;  Adams  r.  Hastings,  etc.,  R.  Co.,  nearly  legalized  robbery  than  any  other 
18  Minn.  260 ;  Brisbine  v,  St.  Paul,  etc.,  form  of  acquiring  property." 
R.  Co.,  23  Minn.  115  (m  this  case,  as  in  Wliere  Riglit  to  Occupy  Street  Is  Be- 
the  three  cases  immediately  preceding,  served  Wlien  Town  Was  Laid  Ont. — In 
the  landowner  had  the  fee  of  the  Riedinger  v,  Marquette,  etc.,  R.  Co.,  62 
street);  Theobold  v,  Louisville,  etc.,  Mich.  29;  29  Am.  &  Eng.  R.  Cas.  611,  a 
R.  Co.,  66  Miss.  287;  38  Am.  &  Eng.  mining  company**,  on  laying  out  a  town 
R.  Cas.  465  ;  14  Am.  St.  Rep.  564;  40  and  dedicating  streets  in  it,  reserved  the 
Alb.  L.  J.  335;  Lackland  v.  North  Mis-  right  to  construct  a  railroad  through  a 
souri  R.  Co.^  31  Mo.  180;  Gottschalk  certain  street.  Subsequently  it  assigned 
.  v.  Chicago,  etc.,  R.  Co.,  14  Neb.  550;  14  all  its  rights  to  a  railroad  company 
Am.  &  Eng.  R.  Cas.  157;  Hastings,  etc.,  which  proceeded  to  build  four  tracks 
R.  Co.  V.  fngalls,  15  Neb.  123;  20  Am.  down  this  street,  after  having  gained 
&  Eng.  R.  Cas.  60;  Omaha,  etc.,  R.  the  city 's  permission  to  do  so.  An  own- 
Co.  V,  Rogers,  16  Neb.  117;  20  Am.  &  er  of  property  abutting  on  the  street 
Eng.  R.  Cas.  79;  Virginia,  etc.,  R.  Co.  obtained  an  injunction  against  the  com- 
V.  Lynch,  13  Nev. 92;  Higbee  xk  Cam-  pany,  and  on  appeal  it  was  held  that 
den,  etc.,  R.  Co.,  19  N.  J.  Eq.  276;  the  company  had  no  right  to  blockade 
Chamberlain  v,  Elizabethport  Steam  the  streets  with  its  tracks  without  com- 
Cordage  Co.,  41  N.  J.  Eq.  43 ;  Colum-  pensating  the  owners  of  abutting  prop- 
bus,  etc.,  R.  Co.  V.  Gardner,  45  Ohio  erty ;  that  the  reservation  mentioned 
St.  309;  32  Am.  &  Eng.  R.  Cas.  246;  did  not  confer  the  right  to  destroy'  the 
McQuaid  r.  Portland,  etc.,  R.  Co.,  18  usefulness  and  value  of  private  prop- 
Oregon  237;  40  Am.  &  Eng.  R.  Cas.  erty«.  Such  reservation  was  as  against 
308 ;  Pittsburgh  Junction  R.  Co.  t^  Mc-  the  city  and  could  not  affect  property 
tutchenn  (Pa.  1886),  7  Atl.  Rep.  146;  holders. 

Smith  V,  East  End  St  R.  Co.,  87  Tenn.  Bight  to  BnJoln  Occnpatlon  of  Street. 

626;  38  Am.  &  Eng.  R.  Cas.  470;  Gulf,  — Where  the  construction  of  a  steam 

etc.,  R.  Co.  V,  Eddins,  60  Tex.  656;  railroad  through  a  city  street  will  in- 

Gulf,  etc.,  R.  Co.  V,  Fuller,  63  Tex.  467;  jure  the  property  abutting  on  the  street, 

32  Am.  &  Eng.  R.  Cas.  154;  Fort  Worth,  the  construction  will  be  enjoined  at  the 

etc.,  R.  Co.  V,  Jennings,  76  Tex.  373 ;  instance  of  the  owners  of  such  abutting 

46  Am.  &  Eng.  R.  Cas.  576;  Ford  v.  property,  until  the  right  to  construct  the 

Chicago,  etc.,  R.  Co.,  14  Wis.  609;  80  road  has  been  acquired  by  proceedings 

Am.  Dec.  791;  Andrews  v.  Farmers'  against  such  owners,  conducted  as  re- 
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no  cause  of  action  except  where  the  company  is  guilty  of  an  un- 
lawful or  negligent  exercise  of  its  authority.* 

While  the  ownership  of  the  fee  is  immaterial  in  determining 
the  proper  and  legitimate  uses  of  the  street  or  highway  and  the 
general  right  of  abutting  owners  to  compensation,  yet  it  seems 
that  the  distinction  above  referred  to  is  very  properly  made  in 
determining  the  amount  of  damages.  In  the  one  case  the  abutter 
suffers  no  legal  injury  except  the  interference  with  his  easements 
of  light,  air,  and  access;  in  the  other  he  suffers  the  added  injury 
of  the  imposition  of  an  additional  burden  upon  his  fee.^ 

(2)  Doctrine  in  New  York. — The  New  York  courts  have  adhered 
steadily  to  the  doctrine  that  where  the  fee  of  the  street  is  in  the 

quired  by  law  for  the  appropriation  of  road,  the  whole  street  was  used  for  rail- 

private  property ;  and  it  is  immaterial  way  purposes,  and  travel  by  ordinary 

that  the  fee  of  the  street  is  in  the  city,  vehicles  along  the  street  was  impracti- 

Scioto  Valley  R.  Co.  r.  Lawrence,  38  cable  except  at  the  outer  edges.    The 

Ohio  St.  41;  7  Am.  &  Eng.  R.  Cas.  93;  main  line  of  the  road  ran  the  length  of 

43  Am.  Rep.  419.  See  also  Morris,  etc.,  the  street  and  a  passenger  depot  was 

R.  Co.  V,   Hudson  Tunnel  R.  Co.,  25  located  nearly  opposite  the  plaintiiFs 

N.  J.  Eq.  384.  lot.     It  was  held  that  the  evidence  suf- 

Compare  Roelker  v.  St.  Louts,  etc.,  ficiently  established  a  waiver  of  their 

R.  Co.,  50  Ind.  127  (injunction  denied),  claim  to  damages  bv  the  former  pro- 

BaUroad  Partly  on  Street  and  Partly  prietors,  and  that  tlie  plaintiff  had  no 
on  Private  Property. —  When  proceed-  cause  of  action — the  fact  that  the  con- 
'  ings  are  taken  to  condemn  a  portion  of  sent  of  one  of  the  two  joint  tenants  was 
a  city  lot  for  aright  of  way  for  the  rail-  not  secured  did  not  affect  the  waiver, 
road'  and  the  lot  is  part  of  a  homestead  Nor  was  such  consent  of  the  owners 
lying  on  both  sides  of  an  alley,  the  aiTected  by  the  fact  that  a  tax  title  was 
award  of  damages  cannot  be  confined  outstanding  where  such  title  was  sub- 
to  the  land  actually  taken,  but  must  sequently  assigned  to  them ;  the  subse- 
cover  such  actual  injury  as  is  done  to  quent  acquiescence  in  the  use  of  the 
the  entire  homestead,  including  the  street  having  the  same  effect  as  a  new 
easement  in  the  alley.  Port  Huron,  etc.,  parol  license.  Merchants'  Union  Barb 
R.  Co.  T'.  Voorheis,  50  Mich.  506;  14  Wire  Co.  t*.  Chicago,  etc.,  R.  Co.,  70 
Am,  &  Eng.  R.  Cas.  227.  See  also  Ala-  Iowa  105.  Compare^  as  to  evidence  of 
bama  Midland  R.  Co.  v,  Williams,  92  a.^sent,  Kansas  Citj',  etc.,  R.  Co.  v. 
Ala.  277.  Hicks,  30  Kan.  2S8;  14  Am.  &  Eng.  R. 

1.  Burkam  v.  Ohio,  etc.  R.  Co.,  122  Cas.  100.     See  also  as  to  effect  of  delay 

Ind.  344;  43  Am.  &  Eng.  R.  Cas.   153;  in    bringing   action,  infra^    this    title. 

Marble  v.  Whitney,  28  N.  Y.  297.  Remedies^    Character    of  the  Action^ 

A  suit  was  brought  to  recover  dam-  etc:  Murdock  t'.  Prospect  Park,  etc., 
ages  to  a  lot  by  the  construction  and  R.  Co.,  10  Hun  (X.  Y.)  598;  Pratt  zk 
operation  of  a  railroad  in  the  street,  Des  Moines,  etc.,  R.  Co.,  72  Iowa  249; 
under  the  Iowa  statute  which  prohib-  32  Am.  &  Eng.  R.  Cas.  236. 
its  the  la^'ing  of  railroad  tracks  in  the  2.  Distinction  Material  in  Determining 
street  without  compensation  to  owners  tbe  Amount  of  Damage. — Thus  where 
of  abutting  lots.  It  appeared  that  at  the  the  railroad  is  constructed  entirely  on 
time  when  the  railroad  was  constructed,  the  side  ol  the  center  line  of  the  street 
a  petition  was  circulated  among  the  lot-  and  farthest  from  the  plaintiffs  abut- 
owners  consenting  to  the  laying  down  ting  property,  his  recovery  must  be 
of  the  track;  that  while  neither  of  the  limited  to  the  injury  suffered  from  the 
persons  jointly  owning  plaintifTs  lot  at  infringement  of  his  easements,  and  dam- 
that  time  signed  the  petition,  yet  that  ages  cannot  be  allowed  for  noise,  vibra- 
one  of  the  joint  tenants  was  present  tion,  etc.,  because  such  damages  do  not 
when  the  track  was  staked  out  bv  the  amount  to  an  interference  with  the 
railroad  engineer,  and  that  he  assented  easements,  and  can  be  recovered  only 
to  its  construction.  No  complaint  or  by  the  owner  of  the  fee.  They  are  a 
claim  was  made  for  eight  years  and  a  proximate  result  of  the  imposition  of 
half.     Prior  to  the  construction  of  the  an   additional   burden  on   the  fee,  but 
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public,  the  legislature  may  authorize  the  construction  of  an  ordi- 
nary railroad  thereon,  and  the  owner  of  land  abutting  on  such 
street  has  no  right  of  recovery  for  damages  which  result  from  a  prop- 
er exercise  of  this  lawful  authority.^  Where  the  fee  of  the  street 
is  in  the  owner  of  abutting  land  the  occupation  of  the  street  by 
the  railroad  is  considered  a  taking  of  property  for  which  such 
owner  may  recover  as  in  cases  where  other  real  property  is  taken.* 
But  after  the  adoption  of  the  constitutional  amendment  of  1874 
(art.  3,  §  18),  forbidding  the  passage  of  laws  authorizing  "the  con- 
struction or  operation  of  a  street  railroad  except  upon  condition 

onljr  a  remote  consequence  of  the  inter-  26;  Chapman  v.  Albany,  etc.,  R.  Co., 
ference  with  the  easements.  Lamm  v,  10  Barb.  (N.  Y.)  360;  Adams  v.  Sara- 
Chicago,  etc.,  R.  Co.,  45  Minn.  71;  46  toga,  etc.,  R.  Co.,  11  Barb.  (N.  Y.)  414; 
Am.  &  Eng.  R.  Cas.  42.  Hentz  v.  Long  Island  R.  Co.,  13  Barb. 

1.  Corey  v,  Buffalo,  etc.,  R.  Co.,  23  (K.  Y.)  646;  Milhau  v.  Sharp,  15  Barb. 

Barb.  (N.  Y.)  482;  Drake  v.  Hudson  (N.  Y.)   193;  Williams  v.  New   York 

River   R.  Co.,  7   Barb.  (N.  Y.)    508;  Cent.  R.  Co.,  18  Barb.  (N.  Y.)  222;  69 

People  V.  Kerr,  27  N.  Y.  188,  affirming"  Am.  Dec.  651 ;  Corey  i\  Buffalo,  etc., 

37  Barb.  (N.  Y.)  357;  Sweet  r.  Buffalo,  R.  Co.,  23  Barb.  (N.  Y.)  482. 

etc.,  R.  Co.,  13  Hun  (N.  Y.)  644;   Ma-  2.  Washington  Cemetery  v.  Prospect 

zetti  V,  New  York,  etc.,  R.  Co.,  3  E.  D.  Park,  etc.,  R.  Co.,  7  Hun  (N.  Y.)  655 ; 

Smith   (N.  Y.)  98;  Mahady  v.  Bush-  In  r^  Prospect  Park,  etc.,  R.  Co.,   13 

wick  R.  Co.,  91   N.  Y.  148;  14  Am.  &  Hun  (N.  Y.)  345;  Hussner  r.  Brooklj'n 

Eng.  R.  Cas.  143;  43   Am.  Rep.  661;  City  R.  Co.,  30  Hun  (N.  Y.)  409;  Peo- 

Fobes  V,  Rome,  etc.,  R.  Co.,  121  N.  Y.  ple^u.  Law,  22  How.  Pr.  (N.  Y.)  109; 

505;  43  Am.  &  Eng.  R.  Cas.  137.  Wager  v,  Troy  Union  R.  Co.,  25  N.  Y. 

The  right  to  recover  was  denied  in  526;  Carpenters.  Oswego,  etc.,  R.Co., 

Chapman  v^  Albany,  etc.,  R.  Co.,  10  24  N.  Y.  655 ;  Craig  v,  Rochester  City, 

Barb.  (N.  Y\)  360,  though  the  con^pany  etc.,  R.  Co.,  39  N.  Y.  404;  Henderson 

in  constructing  its  road  raised  the  grade  v.  New  York  Cent.  R.  Co.,  17  Hun  (N. 

of  the  street.     See  also  Gould  v.  Hud-  Y.)  344;  78  N.  Y.423. 

son  River  R.  Co.,  6  N.  Y.  522,  uphold-  In  Williams  v.  New  York  Cent.  R. 

ing  the  right  of  the  legislature  to  au-  Co.,  16  N.  Y.  97;  69  Am.   Dec.  651, 

thorize  the  construction  of  a  railroad  rev^g  18  Barb.  (N.  Y.).  222,  it  was  held 

between  the  high  and  low  water  mark  that  where  the  landowner  owned  the 

of  a  river  without  the  consent  of,  or  feeof  the  street,  neither  the  state  nor  the 

compensation  to,  abutting  landownei's.  municipal  authorities,  nor  both,  could 

RadcliiTe  v.  Brooklyn,  4  N.  Y.  195 ;   53  give  to  a  railroad  company  the  right  to 

Am.  Dec.  357.  construct  its  road  upon  a  street  without 

Compare  Falker  v.  New  York,  etc.,  the  consent  of  the  owner  of  the  fee  sub- 

R.  Co.,  17  Abb.  N.  Cas.  (N.  Y.)  279;  ject  to  the  public  easement,  or  without 

Robinson  v.  New  York,  etc.,  R.  Co.,  making  him  compensation,  and  that  if 

27  Barb.  (N.  Y.)  512,  the   latter  case  therailroadcompany  encroached  in  any 

holding  that  a  legislative  grant  of  the  degree  upon  the  proprietary  rights  of 

right  to  construct  a  failroad  can  give  the  individual  in  the  streets,  the  consti- 

no  authority  to  invade  any  private  rights  tutional  inhibition  against  the  taking  of 

without  just  compensation.     It  confers  private  property  for  public  use  without 

a  franchise  merely,  and   the  title  and  compensation  applied.     See  also  Mur- 

rights  of  a  private  corporation,  but  no  phy  z'.  Prospect  Park,  etc.,  R.  Co.,  73 

exemption  for  wrongs  to  private  prop-  N.  Y.  579;    Washington  Cemetery  v. 

erty.      Presbyterian    Soc.   v.   Auburn,  Prospect  Park,  etc.,  R.  Co.,  68  N.  Y. 

etc.,  R.  Co.,  3  Hill  (N.  Y.)  567;  Wil-  59,  «/'^  7  Hun  (N.  Y.)  655;  Fobes  v. 

Hams  V,  New  York  Cent.  R.  Co.,  16  N.  Rome,  etc.,  R.  Co.,  121   N.  Y.  505;  43 

Y.  97,  108;  Wager  v,  Troy  Union  R.  Am.  &  Eng.  R.  Cas.  137. 

Co.,  25  N.  Y.  533,  though  a  number  of  In  Mahon  v.  New    York  Cent.  R. 

cases  between  1S41  and  1857  held  the  Co.,  24  N.  Y.  658,  land  taken  under 

opposite.     Drake  v,  Hudson  River  R.  legislative  authority  for  the  purpose  of 

Co.,   7   Barb.   (N.   Y.)    508;    Plant  v,  a  turnpike  was  transferred  to  a  railroad 

Long  Island  R.Co.,  10  Barb.  (N.  Y.)  company  to  be  used  for  the  construction 
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that  the  consent  of  the  owners  of  one-half  in  value  of  the  prop- 
erty bounded  on  the  portion  of  the  street  or  highway  on  which 
the  railway  is  to  be  constructed  or  operated"  be  first  obtained, 
this  rule  has  been  greatly  modified.* 

No  distinction  is  made  between  street  railroads  and  ordinary 
steam  railroads.  The  sole  inquiry  is  whether  the  construction 
and  operation  of  the  road  actually  causes  damage  to  the  easements 
of  the  owners  of  abutting  property  in  the  street.*    The  doctrine 

of  a  railway  thereon  -without  compen-  further  in  transporting  his  products  on 

sation  to  owners  of  abutting   property,  account  of  the  failure  of  the  company 

It  was  held  that  such   owners    were  to  comply  with  its  agreement, 

entitled  to  damages  for  the  additional  1.  The  necessity  for  a  modification  of 

burden.  former  holdings   after  experience  had 

In  People  r.  Law,  34  Barb.  (N.  Y.)  shown  the  effects  of  the  elevated  road, 

494,  it  is  said  that  in  all  cases  where  is  adverted  to  by  Peckham,  J.,  speaking 

parties  appeal  to  the  legislature  for  a  for  the  court  in  Bohm  v.  Metropolitan 

grant  of  the  right  to  construct  a  rail-  El.  R.  Co.,   129  N.  Y.  576;  50  Am.  & 

way  in  a  street  a  new  assessment  of  Eng.  R.  Cas.  271 :  "  When  under  legis- 
damages  is  necessary.                                  '  lative  authority  and  municipal  authority 

In  Wager  v.  Troy  Union  R.  Co.,  25  theelevated  railroad  structure  was  built, 

N.  Y.  532,  the  court  said  :  "  It  is  true  it  was  supposed  by  many  there  was  no 

that  the  actual  use  of  the  street  by  the  liability  to  owners  of  abutting  property 

railroad  mav  not   be   so   absolute  and  because  no  land  of  theirs   was  taken, 

constant  as  to  exclude  the  public  also  and  any  damage  tiiey  sustained  was  in- 

from  its  use.     With  a  single  track,  and  direct  only  and  damnum  absque  injuria, 

particularly  if  the  cars  used  upon  it  were  When  the  courts   acquired   possession 

propelled  by  horse  power  the  interrup-  of  the  question  and   it  was   seen   that 

tion  of  the  public  easement  in  the  street  abutting  land  which  before  the  erection 

might  be  very  trifling  and  of  no  practl-  of  the  road  was  worth,   for   instance, 

cal  consequence  to  the  public  at  large.  $10,000  might  be  reduced  to  a  half  or  a 

But  this  consideration  cannot  affect  the  quarter  of  that  sum  in  value,  or  even 

question  of  right  of  property  or  of  the  rendered  practically  worthless  by  rea- 

increase  of  burden  upon  the   soil.     It  son  of  the  building  of  the  road,  it  be- 

would  present  simply  a  question  of  de-  came   necessary   to   ascertain  if  there 

gree  in  respect  to  the  enlargement  of  were  not  some  principle  of  law  which 

the  easement  and  would   not  affect  the  could  be  resorted  to  in  order  to  render 

principle  that  the  use  of  a  street  for  the  those  who  wrought  such  damage  liable 

purposes  of  the  railroad  imposed  upon  for  their  work."     He  then  proceeds  to  a 

it  a  new  burden."  detail  of  the  reasoning  pursued  by  the 

Obligation  to  Construct  New  Highway,  courts  in  adopting  the  rule  relating  to 
— In  Post  V.  West  Shore  R.Co.,  123  N.  recovery  of  damages  in  such  cases.  See 
Y.  5S0;  47  Am.  &  R.  Cas.  322,  the  the  subject  treated  supra^  this  title, 
company's  right  to  occupy  the  highway  Elevated  Railroads :  Right  of  Ozi-ners 
rested  upon  a  statute  which  required  of  Abutting  Property  to  Recover.  See 
that  if  the  road  was  laid  in  the  highway  also  Falkcr  v.  New  York,  etc.  R.  Co., 
a  new  one  must  be  constructed  by  the  17  Abb.  N.  Cas.  (N.  Y.)  279. 
company.  A  landowner  gave  the  com  -  2.  In  Craig  z\  Rochester  Citv,  etc.,  R. 
pany  a  deed  to  the  fee  of  the  highway  Co.,  39N.Y.  404;  (7^V39Barb.  (N:Y.) 
and  to  adjacent  land  and  the  company  494,  where  the  landowner  had  the  fee 
in  return  covenanted  to  reconstruct  the  of  the  street  he  was  allowed  to  recover 
highway  on  other  land.  It  was  held  damages  for  the  occupation  of  the  street 
that  this  contract  was  not  void  as  being  by  a  horse  railway;  while  in  Fobes  v. 
against  public  policy;  and  the  railroad  Rome,  etc.,  R.  Co.,  121  N.  Y.  505;  43 
company  having  committed  a  breach  of  Am.  &  Eng.  R.  Cas.  137,  where  the  fee 
it  the  landowner  was  allowed  to  recover  of  the  street  was  in  the  public,the  land- 
damages  in  the  sum  of  $^,500.  The  owner  was  not  allowed  to  recover  for 
award  was  held  not  to  be  excessive,  it  the  occupation  of  the  street  by  an  ordi- 
appearing  that  the  landowner  was  com-  nary  steam  railroad.  See  also  Kellin- 
pelled  to  travel  one  and  a  quarter  miles  ger  t'.  Forty -second,  etc.,  St.  R.  Co.,  50 
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of  the  elevated  railway  cases  has  been  often  approved  and  fol- 
lowed in  other  jurisdictions.  The  refusal  of  the  New  York  courts 
to  apply  the  same  doctrine  to  surface  roads  has  been  the  subject 
of  adverse  comment.^ 

(3)  In  Other  Jurisdictions, — While  the  general  doctrine  pre- 
viously set  out  prevails  in  most  of  the  states  of  the  Union  it  is 
not  universally  accepted.  In  several  jurisdictions  a  modified 
form  of  it  is  adopted  ;  some  of  the  cases  confining  the  right  of 
recovery  on  the  part  of  the  owner  of  abutting  property  to  cases 
where  he  has  the  ownership  of  the  fee  ;  others  to  cases  where  the 
grade  of  the  street  is  changed,  or  where  the  railroad  company  is 
guilty  of  an  excessive  or  unlawful  use  of  its  authority.* 

N.Y.  206;  5tf^ra,  this  title,  //^/j//«r//o«  2.  In     California^   compensation    is 

Dependent    Upon    Ownership  of  Fee  allowed  though  the  fee  be  in   the  pub- 

4ind  Character  of  Highiuay.  He.     Southern  Pac.  R.  Co.  v.  Reed,  41 

1,  The  doctrine  of  the  elevated  rail-  Cal.  256,  overruling  Carson  v.  Central 
way  cases  is  declared  to  be  not  appli-  R.  Co.,  35  Cal.  325;  but  the  plaintiff 
■cable  to  surface  railroads.  Fobes  v,  must  show  special  damage  to  his  prop- 
Rome,  etc.,  R.  Co.,  121  N.  Y.  505;  43  erty  not  common  to  the  public  at  large. 
Am.  &  Eng.  R.  Cas.  137.  Schulte  v.  North  Pac.  Transp.  Co.,  50 

In  Lamm  v,  Chicago,  etc.,  R.  Co.,  45  Cal.  592 ;  Ford  v.  Santa  Cruz  R.  Co., 

Minn.  71 ;  46  Am.  &  Eng.  R.  Cas.  47,  59  Cal.  290. 

it  is  said  :  **  We  cited  the  elevated  rail-  In  Colorado^  the  constitution  provides 

way  cases  because  of  what  we  deemed  that  '*  private  property    shall   not    be 

the  inherent  force  and  soundness  of  the  taken  and  damaged  for  public  or  pri- 

reasoning  of  the  opinion  of  the  court,  vate  use  without  just  compensation."  In 

although  we  were  then,  and  still  are,  Denver  v,  Bayer,  7  Colo.  113;  2  Am.& 

unable  to  see   how  it  was  consistent  Eng.  Corp.  Cas.  465,  it  was  held  that  for 

with   the  doctrine  of   that  court,  an-  any  injury  or  annoyance  occasioned  by 

nounced  in  other  cases,  that  the  legis-  the  construction  of  an  ordinary  railway 

lature   had  the  right  to  authorize  the  in   a  street,   peculiar  to  an  owner  of 

construction  of  a  railroad  on  a  street  abutting  property  and  not  shared  by  the 

without  requiring  the  railway  company  general  public,  such  owner  should  be 

to  pay  compensation  to  the  owners  of  compensated  therefor  though  the  city 

abutting  lands,  provided  they  did  not  hold  the  fee  and  grant  the  right  of  way. 

own  the  fee  in  the  street.     For  if  the  See  also   Denver  Circle  R.   Co.  v, 

owner  of  abutting  property  independ-  Nestor,  10  Colo.  403 ;  Jackson  v.  Kiel, 

ently  of  the  ownership  of  the  fee  of  the  13  Colo.  378;  40  Am.  &  Eng.  R.  Cas. 

street  has  an  easement  in  the  street  in  299;  16  Am.  St.  Rep.  207;  Denver,  etc., 

front  of  his  lot  to  the  full  width  of  it  for  R.  Co.  v.  Bourne,  11  Colo.  59;  32  Am.  & 

the  purposes  of  access,  light,  and  air,  Eng.  R.  Cas.  227. 

which  is  property  and  cannot  be  taken  In  Connecticut. — In   Imlay  v.  Union 

from  him  without  compensation,  it  is  Branch  R.  Co.,  26  Conn.   25*9;  68  Am. 

difficult  for  us  to  see  what  difference  it  Dec.  392  (the  only  case  to  be  found  in 

makes  whether  the  easement  is  taken  which  the  question  is  directly  in  issue), 

away  or  its  enjoyment  interfered  with  Storrs,  C.  J.,  in  delivering  the  opinion 

by  a  railroad  constructed  and  operated  of    the    court,  said  :  '*  We    are  of  the 

on  the  surface  of  the  ground  or  at  an  opinion   as  was  distinctly  intimated  by 

elevation  above  it."     See  also  the  opin-  this  court  in  a  former  case  (Nicholson 

ion  of  the  dissenting  judges  in  the  case  v.  New  York,  etc.,  R.  Co.,  22  Conn, 

of  Story  V.  New  York  El.  R.  Co.,  90  N.  85 ;  56  Am.  Dec.  390),  that  to  subject 

Y.  122  ;  7  Am.  &  Eng.  R.  Cas.  596;  43  the  owner  of  the  soil  of  the  highway  to 

Am.  Rep.  146.  a  further  appropriation  of  his  land  to 

In  Fobes  v.  Rome,  etc.,  R.  Co.,  121  railway  uses  is  the  imposition  of  a  new 

N.  Y.  505;  43  Am.  &  Eng.  R.  Cas.  137,  servitude  upon  his  estate  and  is  an  act 

the  various  rulings  of  the  court  upon  demanding  the  compensation  which  the 

the  question  are  reviewed  and  distin-  law  awards  when  land  is  taken  for  pub- 

guished.  lie  purposes.'' 
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In   Arkansas. — In    Hot  Springs  R.  ances,  yet  he  is  entitled  to  the  use  of 

Co.  V.  Williamson,  136  U.  S.  lai,  a/-  the  street  and  may  recover  damages  for 

firming   45    Ark.    429,    it    was    held  any  special  injury  he  may  sustain,  if  bj 

that    under    the   constitution   of  1874  reason  of  the  improper  laying  of  said 

providing  that  **  private  property  shall  track  or  its  improper  use  his  right  to 

not  be  taken,  appropriated  or  damaged  use  it  is  unreasonably  abridged  or  im- 

without  just  compensation,"  the  owner  peded.     But  in  an  action  grounded  on 

of  property  abutting  on  a  street  may  such  injury  the  diminution  of  the  value 

recover  damages   resulting    from    the  of  the  estate  of  plaintiff  is  not  a  ground 

construction  of  a  railroad  in  the  streets  of  damage." 

in  such  a  manner  as  to  obstruct   access  In  Georgia, — Although  the  fee  is  in 

to  his  premises  though  the  fee  be  not  the   public,  compensation  will  be  al- 

his  and  even  though  the  road  be  prop-  lowed  the  owner  of  abutting  property, 

erly  built.  South  Carolina  R.  Co.  v,  Steiner,  44. 

In  Reichert  v,  St.  Louis,  etc.,  R.  Co.,  Ga.  546. 

51  Ark.  491  ;  38  Am.  &  Eng.  R.  Cas.  In  Illinois, — ^The  rule  in  this  State 

453,  it  was  decided  that  the  fee  of  the  under  the  constitution  of  1870  (art.  2 

street  is  in  the  owner  of  the  adjacent  ^13)   is   stated  in   East   St.   Louts  v, 

land ;  that  any  use  of  the   street   not  OTlynn,   19  111.    App.   67,  where  the 

contemplated  by  its  original  dedication  court,  by  Pillsbury,  P.  J.,  say  :   "The 

is  an  infringement  of  the  reserved  rights  damages  therefore' that  an   individual 

of  such  owner  for  which  he  may  invoke  may  recover  for  injury  to  his  property, 

the  ordinary  legal  remedies ;  and   that  need  not  necessarily  be  caused  by  acts 

the    construction   and  operation   of  a  amounting  to   a   trespass   to    his  real 

steam  railway  on  a  street  is  such  use.  estate,  but  if  his  property  be  depreci- 

In  District  of  Columbia. — In   Not-  ated  in  value  hy  his  being  deprived  of 

tingham  v.  Baltimore,  etc.,  R.  Co.,  3  some  right  of  user  or  enjoj'ment,  grow- 

MacArthiir  (D.  0517,  the  railroad  ing  out  of  and  appurtenant  to  his  estate 

constructed  according  to  law  upon  the  in  the  lands,  as  the  direct  consequence 

established  grade  of  the  street,  rendered  of  the  construction  and  use  of  any  pub- 

the  abutting  lots  inaccessible  and  use-  lie  improvement,  his  right  of  action  is 

less  for  purposes  of  business   or  resi-  complete,  and   he  'may   recover  to  the 

dence ;  the  land  was  further  damaged  extent  of  the   injury   thus   sustained." 

by  the  neglect  of  the  railroad  company  In  Chicago,  etc.,  R.'  Co.  v.  Ayres,  106 

to  provide  means  for  carrying  off  water  111.  512;  14  Am.  &  Eng.  R.  152,  similar 

which  collected  in  consequence  of  an  language  is  used.     See  also  Pittsburg, 

embankment.  The  court  held  that  these  etc.,  R.  Co.  v.  Reich,  loi  111.  157;  and 

facts  afforded  no  right  of  action  to  the  also  East  St.  Louis  t-.  O'Flynn,  119  111. 

owner  of  such  abutting  propert}'.     But  200 ;  59  Am.  Rep.  795 ;  Chicago,  etc., 

in  another  case  in  the  same  jurisdiction  R.  Co.  v.  Joliet,  71   ill.  25.     Compare 

it  is  held  that  a  railroad  company  un-  Chicago,   etc.,  R.  Co.  t'.  Berg,  10  111. 

lawfully   using  a    public    avenue    for  App.  607;  Chicago,  etc.,  R.  Co.  v.  Mc- 

freight  delivery  is  liable  for  damages  to  Glnnis,  79  111.  269. 

the  land   of  abutting  owners  growing  Prior  to  the  constitution  of  1870, which 

out  of  such  use.     Trook  v.  Baltimore,  requires   compensation   whenever  pri- 

etc,  R.  Co.,  3  Mac  Arthur  (D.  C.)  392.  vate   property    is   taken,   damaged,  or 

Compare  Dickson   i'.   Baltimore,  etc.,  injured  for  a  public  use,  a  different  rule 

R.  Co.,  3  Mac  Arthur  (D.  C.)  362  where  prevailed.     It  was  declared  in  a  num- 

an  act  of  Congress  provided  that  com-  ber  of  cases  that  if  any  damages  at  all 

pensation  must  be  made  to  owners  of  were   recovered  of  the  railroad   com- 

abutting  property.  pany,  they  were  to  be  confined  to  the 

In  Florida, —  In  Florida  Southern  R.  direct  physical  injury  done  to  the  prop- 
Co.  V,  Brown,  23  Fla.  119,  it  was  held  erty  by  the  operation  of  the  road,  and 
"  that  where  an  adjacent  owner  of  real  it  was  error  to  allow  plaintiff  to  prove 
estate  on  a  street  of  a  town  or  city  is  what  was  the  fee  or  the  rental  value  of 
not  the  owner  of  the  fee  to  the  center  the  property  with  the  road  and  what  it 
of  the  street,  though  he  is  not  entitled,  would  be  without  it.  Chicago,  etc.,  R. 
as  against  the  company  laying  a  rail-  Co.  v.  McGinnis,  79  111.  269;  Stone  v. 
road  along  said  street  by  proper  au-  Fairbury,  etc.,  R.  Co.,  68  111.  394;  18 
thority,  to  recover  damages  for  the  Am.  Rep.  556;  Moses  v,  Pittsburgh, 
appropriation  of  the  soil  of  the  street,  or  etc.,  R.  Co.,  21  III.  516;  Chicago,  etc., 
for  any  incidental  injury  to  his  prop-  R.  Co.  v.  Joliet,  79  111.  25;  Murphy  v. 
erty  from  noise  or  smoke  or  like  annoy-  Chicago,  29  111.  279;  81  Am.  Dec.  307. 
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See  also  as   to  the  Illinois  doctrine,  In  this  case  it  appeared  that  the  com- 

Gottschalk  v.  Chicago,  etc.,  R.  Co.,  14  pany  had  constructed  an  embankment 

N^b.  550;  14  Am.  &  Eng.  R.  Cas.  157,  wholly  on  the  side   of  the   center  line 

where  numerous  cases  are  examined.  of  the  street  farthest  from  plaintiff's  lot. 

In    Indiana.  —  The  Indiana  courts  It  was  held  that  he  could  not  recover 

seem  to  base  the  right  to  recover  upon  in  the  absence  of  proof  of  special  dam- 

the  ground  that  the  fee  of  the  street  is  age. 

in  the  owner  of  abutting  property.  Ac-  In  Iowa, — The  doctrine  in  this  state 
cording  to  the  case  ofTerre  Haute,  etc.,  is  that  an  owner  of  abutting  land  in  a 
R.  Co.  v.  Scott,  74  Ind.  29;  3  Am.  &  city  has,  ordinarily,  no  such  interest  in 
Eng.  R.  Cas.  208,  the  fee  of  all  streets  the  adjacent  street  as  will  entitle  him  to 
and  highways  in  the  state  with  a  few  recover  damages  to  his  lot  consequent 
exceptions,  is  in  such  owners;  so  that  upon  the  use  of  the  street  by  the  rail- 
practically  the  general  doctrine  prevails  road  having  authority  from  the  city  to 
here.  Xhe  rule  is  laid  down  in  Terre  occupy*  its  streets.  Davenport  v.  Ste- 
Haute,  etc.,  R.  Co.  v,  Bissell,  108  Ind.  venson,  34  Iowa  225 ;  Slatten  v,  Des 
113,  where  it  is  said  by  Hawk,  J.,  *'Thu8  Moines  Valley  R.  Co.,  29  Iowa  148;  4 
in  Cox  V,  Louisville,  etc.,  R.  Co.,  48  Am.  Rep.  205  (bridge  approaches  erect- 
Ind.  1 78,  it  is  said:  *  So  far  as  the  high-  ed  in  street);  Cadle  v,  Muscatine 
way,  street,  or  easement  is  concerned,  Western  R.  Co.,  44  Iowa  11;  O'Connor 
as  the  municipality  has  complete  con-  v,  St.  Louis,  etc.,  R.  Co.,  56  Iowa  735  y 
trol  thereof,  it  may,  we  presume,  make  5  Am.  •&  Eng.  R.  Cas.  324.  In  Kuche- 
or  authorize  any  use  of  the  street  which  man  v.  Chicago,  etc.,  R.  Co.,  46  Iowa 
will  not  essentially' change  and  divert  it  366,  it  was  held,  however,  that  where 
from  its  intended  use  as  a  public  high-  the  fee  of  the  street  is  in  the  adjacent 
way.  But  this  power  of  the  common  proprietor,  he  is  entitled  to  recover  for 
council  cannot,  of  course,  affect  the  injuries  suffered  to  his  property  in  con- 
rights  of  the  individual  owner  of  the  fee  sequence  of  such  occupation  on  the 
of  the  soil  over  which  the  highway  or  grounds  that :  first,  the  use  of  the  land 
street  passes.  This  right  of  the  indi-  for  a  highway  and  its  use  for  a  railway 
vidual,  according  to  the  case  of  Protz-  have  a  different  effect  upon  the  property 
man  v,  Indianapolis,  etc.,  R.  Co.,  9  Ind.  of  the  owner,  the  former  enhancing  and 
467  ;  68  Am.  Dec.  650,  is  as  much  prop-  the  latter  diminishing  its  value  ;  second, 
erty  as  the  lot  itself.  As  was  said  in  when  the  land  is  appropriated  for  a 
Indianapolis  v.  Croas,  7  Ind.  9,  it  is  a  street,  the  owner  is  compensated  only 
right  distinct  from  the  claim  of  the  pub-  for  tb.at  and  for  no  other  use ;  third,  the 
lie  which  even  the  legislature  could  not  construction  of  a  track  and  operation  of 
take  away  unless  to  appropriate  to  a  a  railway  on  a  street  are  an  additional 
public  use ;  in  which  case,  of  course,  servitude  on  the  owner  of  the  fee. 
compensation  must  be  made.  Logans-  His  recovery  is  not  limited  to  the  ac- 
port  -y.  Shirk,  88  Ind.  563;  Baltimore,  tual  valire  of  the  land  taken,  but  may 
etc.,  R.  Co.  V,  North,  103  Ind.  486;  23  extend  to  all  damages  which  result  prox- 
Am.  &  Eng.  R.  Cas.  36.'  "  Recovery  in  imately  from  the  use  for  which  it  was 
this  (the  Bissell)  case  was  denied  be-  taken.  Kucheman  -'.  Chicago,  etc., 
cause  the  railroad  was  laid  on  that  half  R.  Co.,  46  Iowa  366.  See  Rinard  v,  Bur- 
of  the  street  not  adjacent  to  plaintift"'s  lington,  etc.,  R.  Co.,  66  Iowa  440.  But 
property.  by  section  464  of  the  loiva  code  (1873) 

See  also  Terre  Haute,  etc..  R.  Co.  t-.  owners  of  abutting  property  are  given 

Rodel,  89  Ind.  128;  10  Am.  «  Eng.  R.  the  right  to  recover  for  the  occupation 

Cas.  2S4;  46  Am.  Rep.  164;  Dwenger  of  the  street.     See  Pratt  t;.  Des  Moines> 

V.  Chicago,  etc.,  R.  Co.,  98  Ind.  153;  20  etc.,  R.  Co.,  72    Iowa   249;  32  Am,  & 

Am.  &  Eng.  R.  Cas.  56.  Eng.   R.   Cas.   236;    infra^   this   title, 

*'  In  case  the  structure  imposes  no  ad-  Statutory  Proznsions  Giving  Right  ta 

ditional  burden  upon  his  soil,  the  right  Recover. 

of  the  lot  owner  to  maintain  a  common  In    Kansas.  —  To  entitle    a    person 

law  action  for  an  injury  depends  upon  owning  lots  abutting  on  a  city  street, 

whether  or  not  the  occupation  of  the  along  which  a  railroad  company   has 

streets  results  in  damage  peculiar  to  his  constructed  and  is  operating  its  line,  by 

property  and  different  in  kind  from  that  authority  of  the  city  council,  to  recover 

which  is  suffered  by  the  community  in  damages,  there  must  be  such  a  practi- 

general."     Mitchell,  J.,  in  Indiana,  etc.,  cal  obstruction  of  the  street  in  front  of 

R.  Co.  V.  Eberle,  1 10  Ind.  542  ;  32  Am.  the  lots  that  the  owner  is  denied  ingress 

&  Eng.  R.  Cas.  224;  59  Am.  Rep.  225.  to,  and  egress  from,  them.     Kansaf» 
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etc.,  R.  Co  V.  Cujrkendall,  ^2  Kan.  234 ;  flict  without  compensation.    Cosbv  v, 

16  Am.  St.  Rep.  479.     In  this  case  it  was  Owensboro,  etc.,  K.  Co.,  10  Bush  (kv.) 

further  said :  *'  But  where  the  location  388 ;  or  unless  the  owner  of  the  abutting 

of  the  track  is  such  that  space  enough  property  has  been  deprived  of  the  means 

is  left  in  the  street  in  front   of  the  lots  of  ingress  and  egress  to  and  from  his 

of  the  abutting  owner  so  that  he  can  lot  with  ordinary  vehicles  on  either  side 

pass  between  the  sidewalk  and  track,  of  the  street  when  trains  are  passing  or 

and  the  railroad  is  operated  in  a  legal  standing  therein.    Elizabethtown,  etc.,  ) 

and  proper  manner,  the  lot  owner  can-  R.  Co.  v.  Combs,  10  Bush  (Ky.)  382; 

not  recover  because  the  space  within  JefFersonville,  etc.,  R.  Co.  v.  Esterle,  13  • 

which  he  has  heretofore  passed  from  and  Bush  (Ky.}-6(S7.  ^ 

to  hi^  lots  is  restricted."     This   is  the        In    Elizabethtown,    etc.,   R.   Co.  v, 

settled  doctrine  of  the  court.     Ottawa,  Thompson,  79  Ky.  52 ;  14  Am.  &  Eng. 

etc.,  R.  Co.  T'.  Larsen,  36  Am.  &  Eng.  R.  R.  Cas.  1 1 1,  it  was  held  that  the  occu- 

Cas.  163;  Wichita,  etc.,  R.  Co.  t;.  Smith,  pation  and  use  of  streets  by  a  steam 

45  Kan.  264  ;  46  Am.  &  Eng.   R.  Cas.  railroad  did  not  entitle  the  owners  of 

S3 ;  Atchison,  etc.,  R.  Co.  v,  Lyon,  24  the  fee  to  the  center  of  the  street  to 

Kan.  743;  Central  Branch,  etc.,  R.  Co.  compensation  as  for  property  taken  for 

T».  Andrews,  30  Kan.  593 ;   14  Am.  &  public  uses. 

Eng.  R.  Cas.  248;  Fort  Scott,  etc.,  R.        The  rule  as  enunciated  in  Fulton  v, 

Co.  V,  Fox,  42   Kan.   490;   40  Am.  &  Short  Route  R.  Transfer  Co.,  85  Ky. 

Eng.  R.  Cas.  331 ;  Kansas,  etc.,  R.  Co.  v,  640;  3  Am.  &  Eng.  R.  Cas.  259;  7  Am. 

Mahler,  45  Kan.  565.  St.  Rep.  619,  is  that  where  the  legisla- 

The  fee   of   all   streets  which   have  ture    has    exercised    its  constitutional 

l)een  dedicated  to  the  use  of  the  public  right  to  authorize  the  construction  of  a 

by  property  holders,  is,  under  the  stat-  steam  railroad  along  a  city  street,  own- 

utes  of  the' state,  vested  in  the  county  ers  of  abutting  property,  whether  they 

in  which  such  streets  are  situate  and  have  the  fee  of  the  street  or  not,  have 

not  in  owners  of  abutting    property,  no  claim  to  compensation,  unless  the 

The  county,  however,  holds  it  in  trust  road  is  so  constructed  as   to  deprive 

for  the  public,  and  each  city  has  entire  them  of  the  reasonable  use  of  the  street, 
•control  over  the  streets  within  its  limits.        In  Louisiana. — The  doctrine  in  this 

Atchison,  etc.,   R.  Co.  v,  Garstde,  10  state  seems  to  be   that  the  owner  of 

Kan.   552;    Atchison,  etc.,   R.   Co.   v.  abutting  land  has  no  claim  to  com  pen - 

Patch,  28  Kan.  473;   Central   Branch,  satton  unless  he  is  the  owner  of  the  fee, 

■etc.,  R.  Co.  V.  Twine,  23  Kan.  585;  33  or  can  show  an  excessive  or  unlawful 

Am.  Rep.  203.    See  also  Kansas,  etc.,  R.  exercise  of  authority  on  the  part  of  the 

Co.  r.  Hicks,  30  Kan.  28S;   14  Am.  &  railroad  company.  In  Harrison  v.  New 

Eng.  R.  Cas.  100;  Eminent  Domain,  Orleans  Pac.  R.Co.,  34  La.  Ann.  462; 

vol.  6,  p.  597,  n.  2.  44  Am.  Rep.  441,  it  is  said  by  Levy,  J., 

The   landowner  always  has*  a  cause  speaking  for  the  court,  that '*Mf  the  fee 

of  action,  however,  when  he  can  show  a  in  the  streets  is  in  the  public,  or  in  the 

wrongful  or  excessive  exercise  of  the  municipality  in  trust  for  public  use,  the 

authority  granted.     Atchison,  etc.,  R.  doctrine  is  settled  that  the  legislature 

*Co.  z\  Lyon,  24  Kan.  74S  ;  Kansas,  etc.,  may  authorize  them  to  be  used  by  a 

R.  Co.  r.  McAfee,  42  Kan.  239.  railroad  company,  without  compensa- 

In  Kentucky.  — Though  lot  owners  tion  to  adjoining  owners,  or  to  the  mu- 
have  a  peculiar  interest  in  the  adjacent  nicipality,  and  without  the  consent  and 
street,  which  neither  the  local  nor  gen-  against  the  wishes  of  either."  Citing 
eral  public  have,  in  the  nature  of  an  as  authority  2  Dillon  Mun.  Corp.,  ^  556; 
incorporeal  hereditament — a  franchise  Clinton  v.  Cedar  Rapids,  etc.,  R.  Co., 
which  is  as  inviolable  as  the  property  in  24  Iowa  41^5;  Williams  x\  New  York 
the  lots  themselves — yaX.  no  compensa-  Cent.  R.  Co.,  18  Barb.  (N.  Y.)  222.  It 
tion  is  allowed.  Lexington,  etc.,  R.  Co.  will  be  observed  that  the  first  authority 
V.  Applegate,  8  Dana  (Ky.)  289;  33  cited  has  in  the  latest  (4th)  edition  of 
Am.  Dec.  497 ;  Wolfe  v.  Covington,  his  work  declared  his  own  statement  to 
etc.,  R.Co.,  15  B.  Mon.  (Ky.)404;Louis-  be  an  incorrect  exposition  of  the  law 
ville,  etc.,  R.  Co.  v.  Brown,  17  B.  Mon.  as  it  now  is.  See  2  Dillon  Mun.  Corp. 
(Ky.)  763,  unless  an  injury  is  suffered  (4th  ed.),  §  704.  In  Iowa  a  doctrine 
distinct  from  that  suffered  by  the  gen-  different  from  that  of  the  case  just  cited 
eral  public,  and  unless  the  injury  is  one  is  established  by  statute,  and  in  refer- 
that  the  public  in  promotion  of  the  gen-  ence  to  the  third  authority  the  court 
•eral  interest    has  not  the  right  to  in-  falls  into  the  error  of  quoting  as  au- 
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thority  the  language  of  the  lower  court  Rep.  306,  Cooley,  J.,  said,  that  when  the 

in  New  Tork  in  a  case  which  was  re-  owner  of  abutting  property  has  not  the 

versed  by  the  court  of  appeals  of  that  fee,  "  his  freehold  is  not  appropriated^ 

state.      See    Williams   v.   New   York  and  the  mere  laying  of  the  track  in  the 

Cent.  R.  Co.,  16   N.   Y.  97;  69  Am.  street  in  the  absence  of   any   statute 

Dec.    651,    reversing    18     Barb.    (N.  giving  him  redress  therefor,  is  no  wrong 

Y.)  222.  to  him  whatever.     He  is  not  wronged 

The  doctrine  of  Harrison  v.  New  until  the  use  of  the  street  becomes  a 
Orleans  Pac.  R.  Co.,  34  La.  Ann.  462,  nuisance  to  him  or  specially  incom- 
however,  seems  to  be  the  settled  doc-  modes  him  in  the  enjoyment  of  the 
trine  of  the  Louisiana  court.  Merges  public  easement.  He  is  entitled  to  no 
V,  St.  Louis,  etc.,  R.  Co.,  35  La.  Ann.  assessment  of  damages,  because  none 
641.  But  if,  in  the  construction  of  the  of  his  land  is  taken,  and  he  has  no  ac- 
road,  serious  and  unequal  damage  be  tion  at  the  common  law,  unless  upon 
thereby  inflicted  upon  private  property  such  ground  as  would  enable  one  land 
contiguous  to  the  street,  the  owners  proprietor  to  sue  an  adjoining  proprie- 
may  by  suit,  demand  a  reconstruction  tor  for  failing  to  observe  the  maxim 
of  the  track,  and  under  conditions,  its  that  every  one  must  souse  his  own  prop- 
ultimate  removal.  Hepting  v.  New  erty  as  not  unreasonably  to  incommode 
Orleans  Pac.  R.  Co.,  36 'La.  Ann.  his  neighbor.  The  damage  establishes 
898;  Louisiana  acts  1876,  ch.  14,  §  6.  the  wrong  and  must  be  shown  in  every 

Where  an  embankment  for  the  road-  case." 

bed  was   constructed  in  the  street  the  In  Minnesota, — In  Harrington  v.  St. 

effect  of  which   was  seriously   to   ob-  Paul,  etc.,  R.  Co.,  17  Minn.  215,  the  rule 

struct   the  lot  owner's   access   to    his  was  distinctly  laid  down  by  Ripley,  C. 

property  and  to  impair  its  value,  he  wac  J.,  in  delivering  the  opinion  of  the  court, 

allowed   to   recover    in    damages    the  that  in  all  cases  the  owners  of  property 

amount  of  the  diminution  in  the  value  adjoining  a  street  own  the  fee  to  the 

of  his  property.     Griflin  v.  Shreveport,  center   thereof   subject   to    the    public 

etc.,  R.  Co.,  41   La.  Ann.  808 ;  40  Am.  easement,  and  that  the  legislature  could 

&  Eng.  R.  Cas.  296.     It  may  be  ques-  not  appropriate  the  street  to  any  other 

tioned  whether  this   last  case  does  not  use,    or    subject    it   to   any   additional 

establish  a  new  doctrine  for  that  court,  servitude  without  compensation  to  the 

In  the  opinion  by  Fenner,  J.,  the  pre-  owner  of  the  fee,  and  that  the  occupa- 

vious   decisions  of  the   court    are   not  tion  of  a  street  bv  a  railroad  would  be 

mentioned  and  the  provision  of  art.  156  such    additional    servitude.     See    also 

of   the   constitution  providing   against  Schurmeier  xk  St.  Paul,  etc.,  R.  Co.,  10 

the   **  taking  or  damaging  "  of  private  Minn.  82,  affirmed  7  Wall.  (U.  S.)  272 ; 

property   without  just    compensation,  88  Am.  Dec.  59;  Gray  ?'.  First  Div.  St. 

was  stated  as  the  ground  of  the  holding.  Paul,  etc.,  R.  Co.,  13  Minn.  315  ;  Ad- 

The  cases  of  Chicago,  etc.,  R.  Co.  x\  ams  v.  Hastings,  etc.,  R.  Co.,  18  Minn. 

Ayers,  106  111.  518;  14  Am.  &  Eng.  R.  260;  Kaiser  v.  St.  Paul,  etc.,  R.  Co.,  22 

Cas.  152;  Chicago  v.  Taylor,  125  U.  S.  Minn.  149;  Lamm  v.  Chicago,  etc.,  R. 

161 ;  22  Am.  &  Eng.  R.  Cas.  384;  Rig-  Co.,  45  Minn.  71 ;  46  Am.  &  Eng.  R. 

ney  v,  Chicago,   102  111.  64,  were  re-  Cas.  42. 

ferred  to  (on  page  810)  with  the  com-  In  Mississippi.  —  Compensation  al- 

ment   that  their  "  doctrine  seems  to  us  lowed.  See  Theobold  t;.  Louisville,  etc., 

clearly  correct,  and  we  adopt  it,*'  add-  R.  Co.,  66  Miss.  279;  38  Am.  &  Eng.  R. 

ing  that '*  under  such  constitutional  pro-  Cas.  465  ;  14  Am.  St.  Rep.  564,  quoted 

visions  a  recovery  may  be  had  in  all  from  stipra^  this  title,  Distinction  Dc 

cases  where  private  property  has  sus-  pendent  Upon  Ownership  of  Fee  and 

tained   a  substantial   injury   from   the  Character  of  Highway^  note  2. 

making  and  use  of  a  public  improve-  In   Missouri. — In   this    state    there 

ment,  whether  the  damage  be  direct,  as  seems  to  be  no  distinction  based  on  the 

when  caused  by    trespass  or  physical  ownership  of  the  fee,  and  no  damages 

invasion  of  the  property,  or  consequen-  can  be   recovered  if  the  railroad  wag 

tial,   as  in   diminution  of  its   market-  legally  constructed  and  properly  ope- 

value."  rated.     Lackland  v.  North  Missouri  R. 

/wATflry/aw^ compensation  is  denied.  Co.,  31  Mo,  180;  Porter  v.  North  Mis- 
O'Brien  V.  Baltimore  Belt  R.  Co.,  74  souri  R.  Co.,  33  Mo.  128;  Lackland 
Md.  363.  V,  North  Missouri,  etc.,  R.  Co.,  34  Mo. 

In  Michigan. — In  Grand  Rapids,  etc.,  259;  Randle  f.  Pacific  R.  Co.,  65  Mo. 

R.  Co.  V.  Heisel,  38  Mich.  62;  31  Am.  325;  Cross  v,  St.  Louis,  etc.,  R.  Co.,  77 
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Mo.  318;  14  Am.  &  Eng.  R.  Cas.  133;  the  owner  of  the  soil  occupied  by  the 

Dubach  v.   Hannibal,  etc.,  R.  Co.,  89  highway."     See  also  Starr  v.  Camden, 

Mo.  485;  26  Am.  &  Eng.  R.  Cas.  609;  etc.,  R.  Co.,  34  N.  J.  L.  592 ;  Central  R. 

Botto  V.  Missouri  Pac.  R.  Co.,  1 1  Mo.  Co.  f .  Hetfield,  39  N.  J.  L.  206 ;  Mayor, 

App.  589.  etc.,  of  Jersey  City  v.  Central  R.  Co.,  40 

Where  the  grade  is  changed  damages  N. }.  Eq.  417;  23  Am.  &  Eng.  R.  Cas.  138 ; 

are  allowed.  Sheehy  v.  Kansas  City  Ca-  Morris,  etc.,  R.  Co.  v.  Hudson  Tunnel 

ble  R.  Co.,  94  Mo.  574;  32  Am.  &  Eng.  R.  Co.,  35  N.  J.  Eq.  384;  Chamberlain 

R.  Cas.  235;  4  Am.  St.  Rep.  396;  Smith  v.  Elizabeth  Steam  Cordage  Co.,  41  N. 

V,  Kansas  City,  etc.,  R.  Co.,  98  Mo.  3o.  J.  Eq.  43;  State  v.  Laverack,  34  N.  J. 

Where  the  legislature  authorizes  a  L.  201;  Cooler's  Const.  Lim.  (5th  ed.), 

company  to  occupy  a  street,  "  the  track  p.  689  (557),  note.  See  also  Beseman  v, 

to  be  so  constructed  as  not  to  hinder  or  Pennsylvania  R.  Co.,  50  N.  J.  L.  235 ; 

prevent  thepublic  from  usin^the  street,"  33  Am.  &  Eng.  R.  Cas.  107,  where  re- 

if  it  cannot  be  so  constructed  it  may  not  covery  was  denied  on  the  ground  that 

be  laid  at  all,  and  an  abutter  sustaining  the  damages  were  consequential  merelj'. 

special  damage  may  have  an  injunction.  In  an  early  case,  Morris,  etc.,  R.  Co.  v, 

Dubach  v.  Hannibal,  etc.,  R.  Co.,  89  Newark,  10  N.  J.  Eq.  358,  Chancellor 

Mo.  483 ;  29  Am.  &  Eng.  R.  Cas.  609.  Williamson   used   the    following  Ian- 

In  Nebraska. — In  this  state  compen-  guage:  "  The  legislature  does  not,  there- 
nation  must  be  made  to  the  owner  of  fore,  by  permitting  a  railroad  company 
abutting  property,  though  the  fee  is  in  to  use  the  highway  in  common  with  the 
the  public.  Burlington,  etc.,  R.  Co.  v.  rest  of  the  public  take  away  from  the 
Retnhackle,  15  Neb.  279;  14  Am.  &  landowner  anything  that  belongs  to 
Eng.  R.  Cas.  172;  48  Am.  Rep.  342;  him.  It  is  not  a  misappropriation  of 
Omaha,  etc.,  R.  Co.  v,  Rogers,  16  Neb.  the  way."  This  language  is  quoted  by 
117;  20  Am.  &  Eng.  R.  Cas.  79.  Van  Fleet,  V.  C,  in  Halsey  v.  Rapid 

In  Nevada. — In  Fogg  v.  Nevada,  Transit  St.  R.  Co.,  47  N.  J.  Eq.  380 ;  46 
etc.,  R.  Co.,  20  Nev.  429;  43  Am.  &  Am.  &  Eng.  R.  Cas.  79,  but  he  is  care- 
Eng.  R.  Cas.  105,  it  was  held  that  the  ful  to  add  that  "  this  exposition  of  the 
construction  of  a  railroad  track  on  law,  so  far  as  it  concerns  horse  rail- 
wooden  ties  imbedded  in  the  soil,  the  roads,  has  been  approved  in  all  subse- 
rails  being  raised  to  a  height  of  six  or  quent  cases."  See  also  Dodge  v,  Penn- 
eight  inches  above  the  general  level  of  svlvania  R.  Co.,  43  N.  J.  Eq.  351 ;  36 
the  street,  gave  no  right  of  action  for  Am.  &  Eng.  R.  Cas.  180. 
damages  to  owners  of  abutting  prop-  In  Oregon, — In  this  state,  while  it 
erty ;  it  appearing  that  the  street  was  is  recognized  that  the  owners  of 
eighty  feet  wide ;  that  the  track  was  in  abutting  property  have  the  fee  of 
the  center  thereof,  and  that  ample  room  the  streets,  it  is  held  that  such  owner- 
was  left  on  both  sides  for  foot  passen-  ship  gives  no  right  to  compensation 
gers  and  vehicles  to  pass  each  other,  where  the  occupation  of  a  street  by 
This  doctrine  was  laid  down,  though  it  a  railroad  company'  is  under  author- 
appeared  that  the  abutting  owners  had  ity  of  law.  McQuatd  v.  Portland,  etc., 
the  fee  of  the  street.  R.   Co.,   18    Oregon   237;    40  Am.  & 

In  New  Jersey, — In  Hinchman  v.  Eng.  R.  Cas.  308 ;  Paquet  v.  Mount 
Paterson  Horse  R.  Co.,  17  N.J.  Eq.  78,  Tabor  St.  R.  Co.  (Oregon,  1889),  40 
the  chancellor  said  :  "  The  real  ques-  Am.  &  Eng.  R.  Cas.  320.  In  the  former 
tion  is  whether  the  charter  of  the  de-  case,  Thayer,  C.  J.,  said:  "The  railway 
fendants  authorizing  them  to  lay  a  rail-  corporation  is  permitted  hy  the  statute 
road  track  through  the  streets  of  the  to  appropriate  so  much  of  the  highway 
city  over  the  land  of  the  complainants  is  as  may  be  necessary  or  convenient  in 
a  violation  of  that  provision  of  the  con-  the  location  and  construction  of  its 
stitution  which  prohibits  the  taking  of  road ;  but  the  use  thereof  by  the  public 
private  property  for  public  use  without  is  not  abridged.  It  is  simply  extended 
just  compensation.  I  take  it  to  be  the  to  the  railway  corporation  and  the  lat- 
settled  law  of  this  state  that  a  railroad  ter  admitted  to  its  enjoyment  in  corn- 
company  authorized  to  acquire  lands  mon  with  the  former.  The  corporation 
for  the  use  of  their  road  by  condemna-  is  allowed  under  the  statute  to  build  and 
tion,  and  required  to  make  payment  or  operate  its  railway  within  the  bounds 
tender  of  compensation  to  the  owners  of  the  highway;  but  it  has  no  authority 
before  occupying  the  land,  cannot  con-  to  change  the  grade  thereof  or  to  use  it 
struct  their  road  across  or  upon  a  high-  to  the  exclusion  of  the  public ;  nor  has  it 
■way  without  making  compensation  to  any  right  to  use  the  highway  which  will 

1118 


Ordimury  Bailroads  in       S TREE  T  RAIL  WA  YS.       Streets  and  Hlghwmys. 

cut  off  access  to  it  by  the  adjoining  lot  owners  of  abutting  property  on  the 
owner.  The  latter  will  doubtless  be  opposite  side  of  the  street  had  no  right 
obliged  to  submit  to  the  ordinary  incon-  to  claim  consequential  damages  arising 
veniences  and  consequences  which  the  from  the  operation  of  the  road, 
construction  of  a  railroad  track  and  the  A  statute  in  this  state  requires  rail- 
moving  of  a  locomotive  and  cars  there-  roads  changing  the  site  of  turnpikes  or 
on  occasion —  be  compelled  to  endure  public  roads  to  cause  the  same  to  be  re- 
the  smoke,  noise,  and  screeching  which  constructed  on  the  most  favorable  loca- 
naturally  result  from  the  use  of  that  tion  and  in  as  perfect  a  manner  as  the 
character  of  vehicle,  but  they  cannot  be  original  road.  In  one  case  it  appeared 
deprived  of  the  rights  of  ingress  and  that  the  railroad  was  duly  located  on  a 
egress  to  and  from  their  premises  with-  county  road  but  construction  was  not 
out  compensation."  begun  until  eight  years  later ;  in  the 
In  Pennsylvania, — Under  the  last  ^meantime  the  road  had  become  a  city 
constitution  of  this  state,  which  pro-  street  and  the  construction  of  a  new 
vides  against  the  **  taking,  injuring,  or  highway  became  impracticable.  It  was 
damaging"  of  private  property  with-  held  that  the  railroad  corporation  was 
out  compensation,  it  seems  that  the  liable  to  indictment,  under  this  act,  for 
owner  of  abutting  land  is  entitled  to  not  reconstructing  the  street  after  con- 
compensation  for  all  damages  to  his  structing  its  track  upon  it ;  that,  how- 
property  caused  by  the  construction  ever,  the  sentence  could  not  compel  the 
of  a  railroad  in  the  street.  Penn-  removal  of  the  obstruction  or  the  con- 
sylvania,  etc.,  R.  Co.  v.  Walsh,  124  struction  of  a  new  street,  but  could  only 
^a.  St.  544;  38  Am.  &  Eng.  R.  Cas.  punish  for  the  offense  committed.  Pitts- 
466;  10  Am.  St.  Rep.  611 ;  Pittsburgh  burgh,  etc.,  R.  Co.  v.  Com.,  loi  Pa.  St. 
junction  R.  Co.  v.  McCutcheon  (Pa.  192;  10  Am.  &  Eng.  R.  Cas.  321. 
1886),  7  Atl.  Rep.  146;  Pusey  v,  Alle-  In  South  Carolina. — In  McLauchlin 
gheny,  98  Pa.  St.  522;  Pennsylvania  R.  v.  Charlotte,  etc.,  R.  Co.,  5  Rich.  (S, 
Co.  V,  Duncan,  iii  Pa.  St.  352  ;  29  Am.  Car.)  593,  it  was  said  by  Wardlaw,  J.: 

6  Eng.  R.  Cas.  354;  Edmundson  v.  "If  the  streets  are  ordinary  highways, 
Pittsburgh,  etc.,  R.  Co.,  1 1 1  Pa.  St.  320;  and  their  obstruction  has  been  author- 
23  Am.  &  Eng.  R.  Cas.  423 ;  Minig  v.  ized  by  law,  no  right  remains  for  an  in- 
New  York,  etc.,  R.  Co.,  11  W.  N.  C.  dividual  to  complain,  by  action  at  law, 
(Pa.)  297.  See  also  Danville,  etc.,  R.  of  peculiar  damage  done  to  him  by  an 
Co.  V,  Com.,  73  Pa.  St.  29 ;  Struthers  act  detrimental  to  the  public,  which 
V,  Dunkirk,  etc.,  R.  Co.,  87  Pa.  St.  282  ;  public  authority  has  sanctioned.     If  an 

7  Cent.  L.  J.  213;  Appeal  of  Beidler  unauthorized  obstruction  of  a  highway 
(Pa.  1889),  17  Atl.  Rep.  244.  Before  has  been  made,  then  whether  the  com- 
1874,  however,  it  had  been  held  that  pany  is  without  charter,  or  has  exceeded 
where  the  legislature  granted  to  a  rail-  its  chartered  powers;  whether  the  right 
way  company  the  right  to  occupy  a  to  enter  the  town  is  not  conferred  by 
street  or  highway,  no  compensation  the  charter,  or  a  condition  required  be- 
need  be  made  owners  of  abutting  prop-  fore  it  shall  occupy  a  street  has  not  been 
€rty,  though  they  owned  the  fee.  Cleve-  complied  with,  still  there  exists  only 
land,  etc.,  R.  Co.  v,  Speer,  56  Pa.  St  the  case  which  is  alleged  in  the  declara- 
325;  94  Am.  Dec.  84;  In  re  Philadel-  tion — a  nuisance  done  of  which  an  indi- 
phia,  etc.,  R.  Co.,  6  Whart.  (Pa.)  25 ;  36  vidual  complains;  and  an  action  cannot 
Am.  Dec.  202 ;  Mifflin  v.  Railroad  Co.,  be  sustained  without  proof  of  direct 
16  Pa.  St.  182 ;  Snyder  v.  Pennsylvania  damage  already  sustained,  contradistin- 
R.  Co.,  55  Pa.  St.  340;  Mercer  v,  Pitts-  guished  from  contingent  and  probable 
burgh  R.~Co.,36  Pa.  St.  99;  Com.  t^.  loss  apprehended,  and  such  is  the  case 
Erie,  etc.,  R.  Co.,  27  Pa.  St.  339;  67  wheresoever  the  fee  of  the  highway 
Am.  Dec.  471.     See  also  Eminent  Do-  maybe." 

MAIN,  vol.  6,  p.  553.  In  Tennessee^  —  In  Iron  Mountain 
In  Pennsylvania  R.  Co.  v.  Marchant,  R.  Co.  v.  Bingham,  87  Tenn.  522 ;  38 
119  Pa.  St.  541 ;  33  Am.  &  Eng.  R.  Cas.  Am.  &  Eng.  R.  Cas.  444,  it  was  held 
116;  4  Am.  St.  Rep.  659;  and  Pennsyl-  that  the  owners  of  property  adjoining  a 
vania  R.  Co.  v,  Lippincott,  116  Pa.  St.  city  street,  who  do  not  own  the  fee  of 
472;  30  Am.  &  Eng.  R.  Cas.  399;  2  the  street,  cannot  recover  for  injuries  re- 
Am.  St.  Rep.  618,  the  railroad  was  not  suiting  from  the  lawful  and  reasonable 
constructed  on  the  street  but  on  abut-  use  thereof  by  a  railway  companj'  with 
ting  property  owned  by  the  railroad  the  city's  permission,  the  right  of  ingress 
•company,  and   tKe  rulings  were  that  and  egress  being  left  reasonably  suffi- 
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c.  Statutory  Provisions  Giving  Right  to  Recover. — 

In  some  jurisdictions  statutes  have  been  passed  which  provide 
specifically  that  wherever  a  railroad  is  constructed  along  and 
upon  a  street  or  highway  the  company  shall  be  responsible  to 
owners  of  abutting  property  for  all  injuries  sustained  by  them  in 
relation  to  their  property  by  reason  of  the  construction  and  opera- 
tion of  the  railroad.  In  some  instances  these  statutes  are  merely 
an  affirmance  of  the  rule  previously  established  in  the  state  by 
judicial  construction,  while  in  others  they  set  up  a  new  rule.* 
Such  statutes  operate  to  give  abutting  landowners  a  right  to  re- 

cient.    It  was  also  decided  that  for  dam-  shall  he  responsthle  for  injuries  done 

ages  resulting  from  an   unlawful   and  thereby  to  private  or  public  property 

improper  use  of  the  street  hy  a  railway  lying  upon  or  near  such  ground,  which 

company,  such  owners  could  recover.  may  be  recovered   in   a  civil   action." 

In   Texas. — The   Texas  constitution  Grafton    v.    Baltimore,    etc.,    R.    Co., 

of  1876  provides  that  *' no  person's  prop-  21   Fed.  Rep.   309;    17   Am.    &    Eng. 

erty  shall   be  taken,  damaged,  or  de-  R.  Cas.  200.     Under  this  it  is  compe- 

stroyed   for  or   applied  to    public  use  tent  to  take  into  consideration  evidence 

without  adequate  compensation."     Ac-  of  substantial  injury   and   loss   to  the 

cordingly  in  Gulf,  etc.,  R.  Co.  v,   Ed-  property  (not  common  to  the  commu- 

dins,  60  Tex.  664,    it    was   held    that  nity  at  large)  caused  b}'  smoke,  noises, 

where  the  use  of  a  street  by  an  owner  and  sparks  of  fire  occasioned  by  run- 

of  adjoining  land  is  greatly   impaired  ning  of  locomotives  and  cars  alonjj  the 

by  the  occupation  thereof  by  a  railroad  track  in  front  of  the  property.     Colum- 

company  **  and  the  injury  in  this  re-  bus,  etc.,  R.  Co.  v.  Gardner,  45  Ohio 

spect  is  one  special  in  its  character  and  St.  309;  33  Am.  &  Eng.  R.  Cas.  243. 

not   one  common   to  the  entire   com-  This  statute  it  seems  is  merely  an  af- 

munity  at  large,  an  action  to  recover  firmanceof  the  rule  already  established, 

such  special  damage  will  lie."  See  Cincinnati,  etc.,  St.  R.  Co.  r.  Cum- 

In  Vermont, — In  this  state  it  seems  minsville,  14  Ohio  St.  523.     Under  this- 

that  no  compensation  will  be  allowed  statute  the  abutting  owner,  if  he  has  the 

where  the  owner  of  the  abutting  prop-  fee  of  the  street,  may  institute  proceed - 

erty  has  not  the  fee  of  the  street.     See  ings  to  compel  the  railroad  company  to 

Hatch  V,  Vermont  Cent.  R.  Co.,  28  Vt.  condemn  a  right  of  way  over  the  street. 

142;  Wead  V,  St.  Johnsbury,  etc.,  R.  Lawrence  R.  Co.  v.  Williams,  35  Ohio 

Co.  ( Vt.  1892),  24  Atl.  Rep.  361.  St.  168.    See  also  Taylor  t\  Bav  City 

In    West   Virginia. — In    this    state  St.  R.  Co.,  80  Mich.  77;  43  Am.  &  Eng. 

the  owners  of  abutting  property  may  R.  Cas.  335. 

not  enjoin  the  construction  and  opera-  Under  section  464  of  the  Iowa  code, 
tion  of  a  railroad  in  the  street  unless  abutting  owners  have  the  right  to  re- 
such  road  results  in  an  entire  destruc-  cover  of  the  railroad  company' damages 
tion  of  the  value  of  their  property.  But  sustained  by  them.  The  right  does  not 
such  owners,  whether  they  own  the  fee  exist  independently  of  the  statute  and 
of  the  street  or  not,  may  recover  at  law  its  character  and  extent  therefore  de- 
such  damages  as  result  from  the  im-  pends  entirely  on  the  statute  and  must 
pairment  of  their  easements,  notwith-  be  exercised  as  its  terms  prescribe, 
standing  the  construction  of  the  road  The  landowner  has  no  right  to  recover 
has  been  authorized  by  the  city  council,  for  the  use  and  occupation  of  the  street 
Spencer  r.  Point  Pleasant,  etc.,  R.  Co.,  by  the  company,  but  has  simply  a  claim 
23  W.  Va.  406 ;  20  Am.  &  Eng.  R.  for  damages,  which  may  be  waived  or 
Cas.  125;  Arbenz  v.  Wheeling,  etc.,  R.  assigned  by  parol.  Pratt  v.  Des  Moines, 
Co.,  33  W.  Va.  i;  40  Am.  &  Eng.  R.  etc.,  R.  Co.,  72  Iowa  249;  32  Am.  & 
Cas.  2S4;  Yates  v.  West  Grafton,  34  Eng.  R.  Cas.  236.  And  where  the  rail - 
W.  Va.  783.  road  fails  to  have  the  damages  to  abut- 

1.  Thus    Rev.    Stat.    Okio,    §    3283,  ting  lot  owners  ascertained  and  paid  it 

provides  that  "  every  company  which  is  guilty  of  a  continuing  trespass  and  a 

lays   a   track    upon    any    sucn  street,  nuisance  and  is  liable  in  damages  for 

alley,  road,  or  ground    (1.    ^.,   within  such.    Merchants*   Union   Barb   Wire 

the  municipality   and  by  its  consent)  Co.  v,  Chicago,  etc.,  R.  Co.,  70  Iowa 
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cover,  though  at  the  time  of  their  passage  the  railroad  company 
had  completed  the  construction  of  the  road-bed  except  the  lay- 
ing of  the  tracks.^  It  seems,  however,  that  the  recovery  must  be 
limited  strictly  to  the  cases  provided  for  by  the  statute.*  And 
in  Iowa  the  statute  forbidding  the  laying  down  of  railway  tracks 
in  streets  or  alleys  until  after  compensation  has  been  made  to 
abutting  landowners  is  considered  to  apply  only  where  the  tracks 
occupy  the  road  or  street  longitudinally,  and  does  not  authorize 
recovery  of  damages  where  the  railroad  merely  crosses  the  street.* 
But  thfs  statute  has  been  construed  to  give  to  the  landowner  a 
right  to  damages  for  the  use  of  the  street  where  the  railroad  is  con- 
structed partly  on  his  land  and  partly  on  the  street.*  Where  the 
right  to  recover  damages  is  derived  solely  from  the  statute,  a  cause 
of  action  exists  only  for  substantial  and  not  for  nominal  damages.* 
d.  Where  the  Grade  of  the  Street  Is  Changed. — When- 
ever the  railroad  company,  in  constructing  its  road,  changes  the 
grade  of  the  street,  or  erects  embankments  thereon,  or  makes  cuts 
therein,  it  interferes  with  the  abutting  owner's  easement  of  access 
and  becomes  liable  as  for  a  taking  of  private  property.*    It  has  been 

105;  43  Am.  &  Eng.  R.  Cas.  121.    See  shaU  be  laid,  shall  be  injured  thereby, 

also  MulhoUand  7*.  Des  Moines,  etc.,  R.  the  said  corporation  shall  be  liable  to 

Co.,  60  Iowa  740;  10  Am.  &  Eng.  R.  pay  to  the  owner  thereof  the  damages 

Cas.  99.  thereby  occasioned  to  said  estate,"  the 

Under  this  section  landowners  are  owner  is  entitled  to  recover  only  dam- 
not  barred  from  their  right  to  recover  ages  for  injuries  resulting  from  the  lay- 
by the  fact  that  they  did  not  institute  ing  of  the  rails  as  distinguished  from 
their  action  until  after  the  railroad  had  those  resulting  from  the  use  of  them  as 
been  constructed.  9tough  i;.  Chicago,  laid.  Vose  v.  Newport  St.  R.  Co.  (R. 
etc.,  R.  Co.,  71  Iowa  641;  30  Am.  &  I.  1890),  46  Am.  &  Eng.  R.  Cas.  91. 
Eng.  R.  Cas.  396.  3.  Wliere    Railroad    Merely    Croasea 

1.  Track  Partially  Constmcted  Before  Street. — Morgan  v,  Des  Moines,  etc.,  R. 

Paaaage  of  Statute. — It  is  the  laying  of  Co.,  64  Iowa  589;  20  Am.  &  Eng.  R. 

the  track   and    the    running  of  trains  Cas.  67;   52    Am.   Rep.  462;  Code   of 

thereon  which  is  the  basis  of  recovery,  loixja  (1873),  ^  4^^4« 

and  the  company  by  partially  construct-  4.  Railroad    Conatmcted    Partly    on 

ing  the  road-bed  does  not  acquire  vested  Street  and  Partly  on  PlaintUTs  Land. — 

rights  which  preclude  the  operation  of  McClean  i*.  Chicago,  etc.,  R.  Co.,  67 

the  statute  passed  after  such  partial  con-  Iowa  568. 

struction.     MulhoUand  v.  Des  Moines,  But  where  in  such  a  case  damages 

etc.,  R.   Co.,  60  Iowa  740;  10  Am.   &  for  the  occupation  must  be  deemed  to 

Eng.  R.  Cas.  99;   Hanson  r.  Chicago,  have  been  included  in  the  award  for  the 

etc.,  R.  Co.,  61  Iowa  5S8  (railroad  en-  condemnationof  the  premises  taken,  the 

joined   until   compensation   should    be  landowner  cannot  maintain   a  suit  for 

made);  Stough  v,  Chicago,  etc.,  R.  Co.,  an  injunction.  Phippsr. Western  Mary- 

71  Iowa  641 ;  30  Am.  &  Eng.  R.  Cas.  land  R.  Co.,  66  Md.  319. 

396;  Taylor  v.  Bay  City  St.  R.  Co.,  80  6.  Nominal    Damagea. — The    rule  is 

Mich.  77;  43  Am.  &  Eng.  R.  Cas.  335;  held    to  apply  even  where  there  is  a 

Drady  r.  Des  Moines,  etc.,  R.  Co.,  57  change  of  grade.     Burkam  r.  Ohio,etc.^ 

Iowa  393;  14  Am.  &  Eng.  R.  Cas.  131.  R.  Co.,  122  Ind.  344;  43  Am.  &  Eng.  R. 

Compare  First  Congregational  Church  Cas.  4^3;  Anderson  z\  Bain,  120  Ind. 

v.  Milwaukee,  etc.,  R.  Co.,  77  Wis.  158;  254;  28  Am.   &  Eng.  Corp.  Cas.  223; 

43  Am.  &  Eng,  R.  Cas.  185.  Beronio   v.  Southern  Pac.  R.  Co.,  86 

8.  Thus  where  the  charter  of  the  com-  Cal.  415;  46  Am.  &  Eng.  R.  Cas.  66; 

pany  provides  that  "whenever  any  es-  2X  Am.  St.  Rep. ^7. 

tate  abutting  upon  a  street  or  highway  6.  Buchner  r.  Chicago,  etc.,  R.  Co^ 

upon  which  the  rails  of  the  corporation  60  Wis.  264;  14  Am.  £  Eng.  R«  Caa. 
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urged  that  since  a  municipality  has  the  right  to  change  the  grade 
of  a  street  without  making  compensation  for  injuries  sustained  by 
abutting  owners  in  consequence  of  the  change,*  it  may  delegate 
the  right  to  a  railroad  company  so  that  the  company  would  enjoy 
the  same  immunity  from  liability.*  But  this  contention  cannot 
be  sustained  ;  in  the  one  case  the  damage  is  suffered  for  the  pub- 
lic benefit  entirely,  while  in  the  other  it  is  made  use  of  for  the 
advancement  of  the  interests  of  a  private  corporation.^  The  right 
to  occupy  the  streets  conveys  no  authority  to  alter  the  grade,  un- 
less such  authority  is  clearly  and  specifically  granted.* 

447  (company  liable  though  track  does  bama  Midland  R.   Co.  v,  Coskry,  92 

not  encroach  on  highway) ;  Henderson  Ala.  254. 

V.  New  York  Cent.  R.  to.,  78  N.  Y.  1.  See  Eminent  Domain,  vol.  6,  p. 

423;  Chicago,  etc.,  R.  Co.  f.  Jefferson,  548;  Municipal  Corporations,  vol. 

14  III.  App.  615  (company  has  no  right  15,  p.  949 

to  construct  ditch  along  highway);  2.  See  Ottenot  v.  New  York,  etc., 
Cross  V.  St.  Louis,  etc.,  R.  Co.,  77  IVIo.  R.  Co.,  119  N.  Y.  603;  43  Am.  &  Eng. 
318  ;  14  Am.  &  Eng.  R.  Cas.  123  ;  Chi-  R.  Cas.  129;  Barr  v,  (Jekaloosa,  45  Iowa 
cago,  etc.,  R.  Co.  V.  Ayres,  106  111.  511 ;  275;  Uline  v.  New  York  Cent.,  etc, 
14  Am.  &  Eng.  R.  Cas.  152;  Mayor,  R.  Co.,  loi  N.  -Y.  98;  23  Am.  &  Eng. 
etc.,  of  Jersey  City  v.  Central  R.  Co.,  R.  Cas.  3;  54  Am.  Rep.  661.  In  this 
40  N.J.  tLq.  417;  23  Am. &  Eng.  R.  Cas.  last  case  it  was  held  that  where  a 
138;  Parrot  -\  Cincinnati,  etc.,  R.  Co.,  railroad  had  been  located  in  a  street  for 
10  Ohio  St.  624;  Kaiser  v.  St.  Paul,  forty  years  it  must  be  presumed  to  have 
etc.,  R.  Co.,  22  Minn.  149;  Stone  v.  acquired  a  legal  right  to  be  there;  and 
Fairbury,  etc.,  R.  Co.,  68  111.  394;  18  having  this  right  together  with  the  ex- 
Am.  Rep.  556;  Little  Miami  R.  Co.  f,  press  consent  of  the  city  it  might  change 
Hambleton,  40  Ohio  St.  496;  14  Am.  &  the  grade  of  the  street  without  becom- 
Eng.  R.  Cas.  126;  Corey  v.  Buffalo,  ing  liable  for  damages  to  owners  of 
etc.,  R.  Co.,  23  Barb.  (N.  Y.)  482;  abutting  property.  See  also  Jackson  7^. 
Fobes  r.  Rome,  etc.,  R.  Co.,  121  N.  Y.  Chicago,  etc.,  R.  Co.,  41  Fed.  Rep.  656; 
505 ;  43  Am.  &  Eng.  R.  Cas.  137;  Ala-  43  Am.  &.  Eng.  R.  Cas.  14s. 
bama  Midland  R.  Co.  v.  Williams,  92  3.  Denver  v,  Bayer,  7  Colo.  113;  2 
Ala.  277 ;  Alabama  Midland  R.  Co.  r.  Am.  &  Eng.  Corp.Cas.  465 ;  Buchner 
Coskry,  92  Ala.  254;  Mason  v.  Ken-  7\  Chicago,  etc.,  R.  Co.,  60  Wis.  264; 
nebec,  etc.,  R.  Co.,  31  Me.  215;  Tate  14  Am.  &  Eng.  R.  Cas.  447;  Mayor, 
V.  Ohio,  etc.,  R.  Co.,  7  Ind.  479;  10  etc.,  of  Jersey  City  t\  Central  R.  Co., 
Ind.  174;  71  Am.  Dec.  309;  Griffin  v.  40  N.  J.  Eq.  417;  23  Am.  &  Eng,  R. 
Shreveport,  etc.,  R.  Co.,  41  La.  Ann.  Cas.  138;  Chicago,  etc.,  R,  Co.  v. 
808 ;  40  Am.  &  Eng.  R..  Cas.  296  ;  Cen-  Ay  res,  106  111.  511 ;  14  Am.  &  Eng.  R. 
tral  Branch,  etc.,  R.  Co.  v.  Twine,  23  Cas.  152;  Smith  v.  Kansas  City,  etc., 
Kan.  585  ;  33  Am.  Rep.  203  ;  Chicago,  R.  Co.,  98  Mo.  20;  Lafayette  v.  Wort- 
etc,  R.  Co.  V.  McGinnis,  79  111.  269  man,  107  Ind.  404;  15  Am.  &  Eng. 
(high  trestle  work  erected).  Corp.  Cas.  88. 

See  also  Lexington,  etc.,  R.  Co.  v.  Where  a  railroad  crosses  a  highway 

Applegate,  8  Dana  (Ky.)  289;  33  Am.  considerably  below  the  level   thereof, 

Dec.  497 ;  Slatten  v.  Des  Moines,  Val-  the  company  is  bound  to  provide  proper 

ley  R.  Co.,  29  Iowa  149 ;  4  Am.  Rep.  205.  cuts  and  grades  on  the  highway,  and  if 

It  is  not  essential  that  the  petition  in  making  them  is  a  damage  to  an  ad- 
the  suit  to  recover  damages  should  al-  joining  proprietor,  the  company  is  lia- 
lege  that  erection  of  the  embankment  ble.  Sioux  City,  etc.,  R.  Co.  v.  Wei- 
was  unnecessary  or  unlawful.  Cross  mer,  16  Neb.  272 ;  20  Am.  &  Eng.  R. 
V,  St.  Louis,  etc.,  R.  Co.,  77  Mo.  318 ;  Cas.  184. 
14  Am.  &  Eng.  R.  Cas.  123.  4.  Cross  v.  St.  Louis,  etc.,  R.  Co.,  77 

Evidence  that  the  city  afterwards  re-  Mo.  318;  14  Am.  &  Eng.  R.  Cas.  123; 

paired  the  damage  caused  by  the  ex-  Kaiser  v,  St.  Paul,  etc.,  R.  Co.,  22  Minn, 

cavations   of  the  railroad   company'  is  149;  Tate  v.  Missouri,  etc.,  R.  Co.,  64 

admissible  in  mitigation  of  damages  in  Mo.  158;  Porter  xk  North  Missouri  R. 

an  action  against  the  company.     Ala-  Co.,  33  Mo.  128. 
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e.  Measure  of  Damages. — The  measure  of  damages  or  of 
compensation  to  be  made  to  the  landowner  is  the  actual  diminu- 
tion in  the  market  value  of  the  premises  for  any  use  to  which  they 
may  reasonably  be  put,  occasioned  by  the  construction  and  opera- 
tion of  the  railway  through  the  street  adjacent.*  Inconveniences 
and  dangers  necessarily  incident  to  the  operation  of  a  railroad 
along  a  street,  and  which  annoy  and  damage  the  plaintiff  only  in 
common  with  the  rest  of  the  public,  are  not  to  be  considered,  un- 
less the  occupation  of  the  street  is  wrongful  and  without  author- 
ity  of  law.     The  injury  sustained  by  the  abutting  owner  must 

And  where  the  authority  is  specifically  tion  of  the  road  less  the  increase  in  the 

granted  it  may  be  exercised  only  after  value  of  the  property  by  the  company's 

payment  of  damages.     Mayor,  etc.,  of  improvements.    The  danger  of  possible 

Jersey  City  v.  Central  R.  Co.,  40  N.  collision  or  fright  to  animals  and  per- 

J.  Eq.  417;' 23  Am.  &  Eng.  R.  Cas.  138;  sons,  is   not  an   element  of   damage. 

Sheehy  v.  Kansas  City  Cable  R.  Co.,  Guess  v.  Stone  Mountain  Granite,  etc., 

94  Mo.  574;  32  Am.  &  Eng.  R.  Cas.  Co.,  72   Ga.  320;   28  Am.  &  Eng.  R. 

233 ;  4  Am.  St.  Rep.  396.  Cas.  236. 

What  Constitutes  Change  of  Grade. —  '*  No  personal  inconvenience  or  an- 

The  placing  of   six  itiches  of  gravel  noyance,  no  interference  with  his  trade 

upon  a  street  occupied  by  a  railroad  or  business,  no  decrease  in  the  rental 

where  an  alley  intersects,  in  order  to  en-  value  of  his  premises  occasioned  by  the 

able  teams  and  wagons  more  conven-  construction  or  operating  of  the  rail- 

iently  to  pass  over  the  track,  does  not  road,  and  no  temporary  interruption  or 

amount  to  the  construction  of  an  em-  damage    thereby,  constitute    the    test, 

bankment  within  the  meaning  of  the  None  of  these  things  can  enter  into  the 

rule  entitling  abutting  owners  to  com-  question,  except  as  they  may  appropri- 

pensation  where  the  street  is  obstructed  ately  aid  in  determining  the  actual  de- 

with  an  embankment.    First  Congrega-  preciation  in  the  market  value  of  the 

tional  Church  r.  Milwaukee,  etc., R.Co.,  realty  and  improvements."     Helm,  J., 

77  Wis.  158;  43  Am.  &  Eng.  R.  Cas.  182.  in  Denver  v.  Bayer,  7  Colo.  128;  2  Am. 

1.  Denver  v.  Barer,  7  Colo.   113;  2  &  Eng.  Corp.  Cas.  465. 

Am.  &  Eng.  Corp.  Cas.  465  ;  Jackson  v.  Where  the  occupant  is  a  tenant  from 

Kiel,  13  Colo.  37S;  40  Am.  &  Eng.  R.  year  to  year,  and  he  is  obliged  to  move, 

Cas.  297 ;  Denver,  etc.,  R.  Co.  v.  Bourne,  the  difference  between  the  value  of  his  * 

II  Colo.  59;  32  Am.  &  Eng.  R.  Cas.  machinery  as  it  stands  and  its  value  af- 

228;  Grafton  v.  Baltimore,  etc.,  R.  Co.,  ter  removal,  is  an  element  of  damage, 

21    Fed.  Rep.  309;   17  Am.  &  Eng.  R.  and  evidence  of  the  expense  of  remov- 

Cas.   200;    Henderson   v.   New    York  ing  it  to  its  new  location  is  admissible. 

Cent.  R.  Co.,  17  Hun  (N.  Y.)  344;  78  Philadelphia,  etc.,  R.  Co.  v.  Getz,  113 

N.  Y.  423 ;  Central  Branch,  etc.,  R.  Co.  Pa.  St.  2 14 ;  28  Am.  &  Eng.  R.  Cas.  244. 

V,  Andrews,  26  Kan.  702  ;  5  Am.  &  Eng.  The  measure  of  damages  is  the  diflfer- 

R.  Cas.  370  (injury  at  time  of  obstruc-  ence  between  the  fair  rental  value  of  the 

tion  and  not  at  time  of  trial  to  be  con-  property  when  the  road  is  obstructed  bv 

sidered) ;  Fox  v.  Baltimore,  etc.,  R.  Co.,  the  railway  tracks  and  that  when  it  is 

34  W.  Va.  466  (evidence  of  rental  value  free  from  obstruction.  Brakken  v,  Min- 

and  of  offer  to  purchase   admitted);  neapolis,  etc.,   R.  Co.,   31    Minn.  45; 

Guess  V.  Stone  Mountain  Granite,  etc.,  Blesch  v,  Chicago,  etc.,  R.  Co.,  43  Wis. 

R.  Co.,  72  Ga.  320 ;  28  Am.  &  Eng.  R.  183.     In  Kucheman  v.  Chicago,  etc.,  R. 

Cas.  236 ;  Sheehy  v,  Kansas  City  Cable  Co.,  46  Iowa  366,  it  is  said  that  the  lot 

R.  Co.,  94  Mo.  574 ;  32  Am.  &  Eng.  R.  owner  is  entitled  to  have  the  damages 

Cas.  233 ;  4  Am.  St.  Rep.  396 ;  In  re  assessed  as  in  case  of  ordinary  proceed- 

Prospect  Park,  etc.,  R.  Co.,  13  Hun  (N.  ings  for  the  condemnation  of  a  right  of 

Y.)  345 ;  McQuaid  v,  Portland,  etc.,  R.  way.     See  Grafton  v,  Baltimore,  etc., 

Co.,18  Oregon  237;  40  Am.  &  Eng.  R.  R.  Co.,  21   Fed.  Rep.  309;   17  Am.  & 

Cas.  309.  Eng.  R.  Cas.  200. 

In   another  case  it  is  said  that  the  In  Columbus,  etc.,  R.  Co.  v.  Gard- 

measure  of  damages  is  the  actual  dam-  ner,  45  Ohio  St.  309;  32  Am.  &  Ens. 

age  sustained  by  the  building  and  opera-  R.  Cas.  249,  the  court,  by  Owen,  C.  J^ 
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differ  in  character,  and  not  in  degree  only,  from  that  suffered  by 
the  public  generally.*  In  arriving  at  the  value  of  the  property 
injured  its  capabilities  and  the  uses  for  which  it  is  adapted  are  to 
be  considered,  and  the  same  considerations  otherwise  are  to  be 
regarded  as  in  a  sale  of  such  property  between  private  parties.* 

Where  the  action  is  instituted  by  lessees  under  a  lease  executed 
prior  to  the  construction  of  the  road,  the  only  damages  recovera- 
ble  is  the  difference  between  the  value  of  the  use  of  the  premises 
before  and  after  the  construction  of  the  road.* 

In  those  jurisdictions  where  the  abutting  owner  has  no  right  of 
recovery  except  in  cases  where  there  has  been  an  abuse  or  un- 
lawful exercise  of  authority,  the  measure  of  damages  is  the 
compensation  for  the  injury  suffered,  and  does  not  embrace 
the    diminution    in    the    value    of  the   property.'*     In   such  a 

laid  down  the  rule  of  damages  as  fol*  storage  of  lumber  bj  the  building  of  the 
lows  :  "  It  Is  too  well  settled  in  this  state  railroad  thereon.  FoUowinf^  Welch  v, 
to  admit  of  controversy  that  the  rule  of  Milwaukee,  etc.,  R.  Co.,  27  Wis.  108. 
damages  in  such  cases  is  the  difference  In  MuUer  v.  Southern  Pac.  R.  Co., 
in  the  value  of  the  property  affected  83  Cal.  240,  two  elements  of  damage 
before  and  the  value  after  the  location  were  considered.  The  fee  of  one -half  the 
of  the  railroad,  and  this  is  to  be  de-  street  being  in  the  plaintiff  the  meas- 
termined  by  the  jury  in  the  light  of  the  ure  of  damages  for  the  taking  of  the 
facts  established  by  the  evidence,  and  street  by  the  company  was  said  to  be 
not  upon  the  mere  opinions  of  wit-  the  value  of  plaintiff's  interest  in  the 
nesses,  except  in  so  far  as  opinions  may  land  taken  when  the  company  entered 
be  received  upon  questions  of  value,  it,  subject  to  the  public  easement  of  a 
Atlantic,  etc.,  R.  Co.  v.  Campbell,  4  street;  the  measure  of  damages  to  the 
Ohio  St.  583 ;  64  Am.  Dec.  607 ;  Cleve-  abutting  lot  was  held  to  be  the  differ- 
land,  etc.,  R.  Co.  v.  Ball,  5  Ohio  St.  573.  ence  between  its  value  at  the  time  the 
In  each  of  these  cases  the  witnesses  company  began  the  construction  of  its 
were  allowed  to  testifj'  to  their  opinions  road  and  its  value  with  the  road  corn- 
concerning  the  amount  of  damages  sus-  pleted.  If  there  is  no  depreciation  in 
tained,  and  in  each  case  this  was  held  value,  then  there  can  be  no  recovery, 
to  be  error,  and  the  judgment  reversed.  1.  See  infra^  this  title.  Special  and 
But  the  jury  is  entitled  to  be  informed  Consequential  Damages;  Guess  r. 
by  witnesses  concerning  the  value  of  the  Stone  Mountain  Granite,  etc.,  Co.,  72 
land  before,  and  the  value  of  it  afler,  the  Ga.  320;  28  Am.  &  Eng.  R.  Cas.  236; 
location  of  the  road.  These  are  the  pri-  Crowley  f.  Davis,  63  Cal.  460 ;  Flech- 
mary  facts  which  enable  the  jury  to  de-  man  v.  Cleveland  C.  C.  &  St.  L.  R. 
termine  the  extent  of  the  injury."  Co.,  27  W.  L.  B.  (Ohio)  302;  Forbes  r. 
In  Chapman  v.  Oshkosh,  etc.,  R.  Co.,  Rome  W.  &  C.  R.  Co.  (N.  Y.),  24  N. 
33  Wis.  629,  the  plaintiffs  owned  cer-  E.  919. 

tain  city  lots,  upon  which  was  situated  a        2.  Muller  v.  Southern  Pac.  R.  Co., 

taw  mill,  and  also  owned  certain  other  83  Cal.  240.    Loss  of  trade,  or  a  decrease 

lots  fronting  on  P  street  which  were  ac-  in  the  number  of  pupils,  if  the  building 

cessible  from  the  mill  by  means  of  pub-  be   a  store  or  a  schoolhouse   respec- 

lic6treets,and  were  used  by  them  in  con-  tively,  is  a  proper  element  of  damage, 

nection  with  their  mill  for  storing  lumber  South  Carolina  R.  Co.  v.  Steiner,  44 

thereby   manufactured.     The  railroad  Ga.  546. 

company  took  for  its  road  a  strip  of        3.  Action    by  LessM.  —  Ren  wick  f. 

said  P  street  lots  which  was  included  in  Davenport,  etc.,  R.  Co.,  49  Iowa  664. 
•aid  street.     It  was  held  that  the  plain-        If  the  lease  is  executed  subsequently 

tiff's  damages  for  the  taking  of  the  said  to  the  construction  of  the  road,  the  les- 

•trip  included  not  only  any  diminution  see  has  no  right  of  action.     See  snpra^ 

in  the  market  value  of  the  P  street  lots,  this  title,  Elevated  Railroads ^  Land' 

but  also  the  depreciation  in  the  value  of  lord  and  Tenant, 
the  mill  property  in  consequence  of  such        4.  Wlitre   Boa4    Is  Improptrly   Oon- 

property  being  rendered  unsafe  for  the  itmeted.— ^Cadle  v.  Muscatine  Western 
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case  it  is  not  presumed  that  the  wrong  will  continue,  and,  there- 
fore, in  an  action  at  law  only  damages  which  have  accrued  up 
to  the  time  of  the  commencement  of  the  action  are  recovera- 
ble.^ In  any  case  where  there  is  evidence  of  damage  the  find- 
ing of  the  trial  court  will  not  be  reversed  on  appeal  as  being 
an  award  of  excessive  damages,  unless  it  clearly  appears  that 
it  was  the  result  of  passion,  prejudice,  or  corruption.*  For  spec- 
ulative or  contingent  damages  there  can  be  no  recovery,  and 
evidence  as  to  the  amount  and  extent  of  such  damages  is  inad- 
missible.* 

(i)  Deduction  of  Benefits. — The  consideration  of  benefits  to  the 
part  of  a  tract  not  taken,  in  determining  the  compensation  to  be 
made  in   ordinary  condemnation  proceedings,  is  prohibited  by 

R,  Co.,  44  Iowa  1 1 ;  O'Connor  v.  St.  nuisances  are  of  a  temporary  character 
Louis,  etc.,  R.  Co.,  46  Iowa  735 ;  5  Am.  .  .  .  only  such  damages  as  have  ac- 
&  Eng.  R.  Cas.  325;  Brakken  v,  Min-  crued  up  to  the  institution  of  the  suit 
neapolis,  etc.,  R.  Co.,  39  Minn.  41 ;  7  can  be  recovered.  For  such  damages 
Am.  &  Eng.  R.  Cas.  593;  Central  depreciation  in  the  value  of  the  prop- 
Branch,  etc.,  R.  Co.  V.  Twine,  23  Kan.  erty  affected  by  the  injury  is  not  a  meas- 
585;  33  Am.  Rep.  203.  ure,  and  the  amount  of  such  depreciation 

The  difference    between   the   rental  cannot  be  recovered."     See  also  Dam- 

value  of  the   property  with   the  road  ages,  vol.  5,  p.  3;  Adams  v,  Hastings, 

properly  constructed  and  that  with  the  etc.,  R.  Co.,  18  Minn.  263. 

road  constructed  as  it  is  affords  a  proper  S.  EzcesslYe    Damases.  —  Sheehy  v, 

measure    of   damages    in   such    cases.  Kansas  City  Cable  R.  Co.,  94  Mo,  574; 

Brakken  t^.  Minneapolis,  etc.,  R.  Co., 29  32  Am.   &   Eng.   R.  Cas.  333;  4  Am. 

Minn.  41 ;  7  Am.  &  Eng.  R.  Cas.  595 ;  St.   Rep.  396;  Denver,  etc.,   R.  Co,  v. 

Cadle  V.  Muscatine  Western  R.  Co.,  44  Bourne,  11  Colo.  59;  32  Am.  &  Eng. 

Iowa  II.    C(>w/CTr£?  Florida  Southern  R.  R.   Cas.   228;   Texas,  etc.,   R,   Co,   v, 

Co.  V.  Brown,  23  Fla.  104.  Goldberg,  68  Tex.  685;  32  Am.  &  Eng. 

When  a  view  of  the  premises  in  such  R.  Cas.  342;  Fuller  v,  Chicago,  etc^ 

a  case  is  allowed  to  the  jury,  it  is  not  R.  Co.,  61  Iowa  135;  14  Am.  &  Eng, 

for  the  purpose  of  furnishing  evidence  R.   Cas.  149.     See  also   Gulf,  etc.,  R, 

upon  which  a  verdict  is  found,  but  to  Co.  v.  Necco   (Tex.  1891),    15   S.  W, 

enable   the  jury  better  to  understand  Rep.  1102. 

and  apply  the  evidence  in  court.  3.  SpeculatlYe  or  Contingent  Damagei, 

It  is  error  therefore  to  instruct  the  — Muller  v.  Southern  Pac.  R.  Co.,  83 

jury  that  they  might  use  their  own  ex-  Cal.  340;  Jacksonville,  etc.,  R.  Co.  v, 

amination  and  judgment  as  well  as  that  Walsh,  106  111.  353 ;  14  Am.  &  Eng.  R. 

of  witnesses  in  estimating  the  damages.  Cas.  246;  Eaton  v.  Boston,  etc.,  R.  Co., 

Brakken  v.  Minneapolis,  etc.,  R.  Co.,  51  N.  H.  504;  I3  Am.  Rep.  147;  Whit- 

39  Minn.  41;  7  Am.  &  Eng.  R.  Cas.  593;  man  v.  Boston,  etc.,  R.  Co.,  3  Allen 

Chute  V.  State,  19  Minn.  281.  (Mass.)  133;  7  Allen  (Mass.)  313;  Driver 

1.  Baugh  V.  Texas,  etc.,  R.  Co.,  80  v.  Western  Union  R.  Co.,  32  Wis. 569;  14 
Tex.  56;  46  Am.  &  Eng.  R.  Cas.  105.  In  Am.  Rep.  736.  See  also  suj>ra^  this  title, 
this  case  the  court  said  :  "  When  a  nui-  Elevaied  Railroads;  In  New  Tork; 
sance  is  created  by  the  construction  of  Lafayette,  etc.,  R.  Co.  z\  Murdock,  68 
works  in  their  nature  permanent  and  Ind.'i37.  Thus  evidence  as  to  what  the 
are  not  subject  to  be  abated,  the  rule  is  value  of  the  lot  would  have  been  had 
that  all  damages  resulting  therefrom  to  the  railroad  been  built  upon  another 
property  may  be  recovered  in  an  ac-  street,  is  not  admissible  to  show  the  dam* 
tion,and  the  proper  measure  of  damages  age  to  the  lot.  The  damage  to  be  re- 
is  the  depreciation  in  the  value  of  the  covered  does  not  extend  to  a  failure  to 
property'.  Gainesville,  etc.,  R.  Co.  v,  realize  a  profit  which,  under  another 
Hall,  78  Tex.  169;  ^  Am.  &  Eng.  R.  state  ofaffairs,  might  have  been  realized, 
Cas.  51;  32  Am.  St.  Rep.  42.  That  rule  but  is  limited  to  the  loss  or  injury  ac- 
also  applies  where  the  injury  is  of  a  tually  suffered,  and  it  is  error  to  admit 
permanent  character.     But  when  the  evidence  of  such  speculative    Injury. 
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Statute  or  constitutional  provisions  in  several  of  the  states.*  But 
in  the  cases  arising  in  connection  with  the  occupation  of  streets 
by  railroad  companies  these  provisions  have  no  application. 
There  is  merely  an  appropriation  of  easements  appurtenant  to 
the  land,  and  the  value  of  these  easements  can  only  be  deter- 
mined by  estimating  the  value  of  the  land  with  and  without  them. 
If  the  appropriation  of  such  easements  has  resulted  in  an  in- 
creased value  of  the  land  to  which  they  were  appurtenant,  or  has 
not  affected  the  value  at  all,  the  abutting  owner  has  no  right  to 
anything  more  than  nominal  damages.  The  rule  may  therefore 
be  stated  to  be  that  in  the  cases  under  consideration  benefits 
to  the  abutting  land  arising  from  the  existence  of  the  railroad  are 
to  be  considered  in  estimating  the  damages  recoverable  by  the 
owner.* 

/.  Special  and  Consequential  Damages. — The  rule  is  well 

settled  that  the  plaintiff  must  show  that  he  has  suffered  special 
injury  from  the  occupation  of  the  street.  Where  there  is  no  appro- 
priation of  property  involved,  but  his  only  injury  is  the  danger, 
annoyance,  and  inconvenience  which  the  rest  of  the  public  using 
the  street  suffer  in  an  equal  degree,  he  has  no  cause  of  action.' 
This  rule,  however,  is  not  to  be  misapplied ;  it  relates  to  the  right 
of  the  plaintiff  as  one  of  the  general  public  having  a  right  of  pas- 

Muller  V,   Southern   Pac.   R.  Co.,  83  allowed  to  be    considered);    Gkiess  r. 

Cal.  240.  Stone  Mountain  Granite,  etc.,  Co.,  72 

1.  See  Eminent  Domain,  vol.  6,  p.  Ga.  320;  28  Am.  &  Eng.  R.  Cas.  236; 
583;  Pacific  Coast  R.  Co.  v.  Porter,  74  Pittsburgh,  etc.,  R.  Co.  %k  Reich,  101 
Cal.  261;  33  Am.  &  Eng.  R.  Cas.  167;  111.  157;  Chapman  f .  Oshkosh,  33  Wis. 
Newman  t*.  Metropolitan  El.  R.  Co.,  629;  Gulf,  etc.,  R.  Co.  v.  Fuller,  63 
118  N.  Y.  618  ;  43  Am.  &  Eng.  R.  Cas.  Tex.  467;  22  Am.  &  Eng.  R.  Cas.  155. 
418,  note;  Reisner  v.  Atchison  Union  The  measure  of  damages  is  the  dim- 
Depot,  etc.,  Co.,  27  Kan.  382;  10  Am.  &  inution  in  the  market  value  of  the 
Eng.  R.  Cas.  155;  Doud  v.  Mason  property  caused  by  the  existence  of  the 
City,  etc.,  R.  Co.,  76  Iowa  438 ;  36  Am.  road,  and  if  there  is  no  diminution  there 
&  Eng.  R,  Cas.  633.  can,  of  course,  be  no  recovery  beyond 

2.  See  the  general  subject  discussed  nominal  damages.  Supra,  this  title, 
at  length  in  note  to  Newman  v.  Met-  Measure  of  Damages ;  Chapman  v. 
ropolitan  El.  R.  Co.,  118  N.  Y.  618;  Oshkosh,  etc.,  R.  Co.,  33  Wis.629;  Carl 
.^3  Am.  &  Eng.  R,  Cas.  418  et  seq,\  Emi-  f.  Sheboygan,  etc.,  R.  Co.,  46  Wis.  625. 
KENT  Domain,  vol.  6,  p.  581  et  seq,;  3.  See  Eminent  Domain,  vol.  6,  p. 
where  the  doctrine  of  the  text  is  up-  545  ;  Indiana,  etc.,  R.  Co.  v.  Eberle, 
held  and  numerous  authorities  cited.  no  Ind.  542;  32  Am.  &  Eng.  R.  Cas. 

The  rule  of  the  text  is  practically  225 ;  59  Am,   Rep.   225 ;    Rochette  v, 

that  adopted  in  the  iV^w  i^i^rit  Elevated  Chicago,  etc.,  R.  Co.,  32  Minn.  201; 

Railway  cases  as  set  out  in  a  previous  17  Am.  &  Eng.  R.  Cas.  192;  Shaubert 

section,  and  has  received  general  recog-  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn.  502; 

nition.       Supra^   this    title,   Elevated  Proprietors,  etc.,   v.   Nashua,   etc.,   R. 

Railroads;  Newman   t;.  Metropolitan  Co.,  10  Cush.  (Mass.)  385;  Rigney  v. 

El.  R.  Co.,  118  N.  Y.  618;  43  Am.  &  Chicago,  102  111. 64;  Chicago,  etc.,R. Co. 

Eng.   R.  Cas.  416;  41   Alb.  L.  J.  237;  v.  Ayres,  106  111.  512  ;  14  Am.  &  Eng. 

Livermore    v.    Jamacia,   23    Vt.    362;  R.  Cas.  152  ;  Crowley  v,  Davis.,  63  Cal. 

Cleveland   v.  Wick,  18  Ohio  St.  303;  46o;Chicago,  etc.,  R.  Co.  r.  Berg,  lolll. 

Sullivan  v.  North  Hudson  County  R.  App.  607  ;  Central  Branch,  etc.,  R.  Co. 

Co.,  51  N.J.  L.  518;  40  Am.  &  Eng.  R.  v.  Andrews,  30  Kan.  593;  14  Am.  & 

Cas.  324   (distinction    made    between  Eng.  R.  Cas.  248 ;  Fogg  v,   Nevada, 

general  and  special  benefits ;  only  latter  etc.,  R.  Co.,  20  Nev.  429;  43  Am.  & 
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sage  over  the  street,  and  not  to  his  right  as  owner  of  the  fee  of 
the  street  or  of  easements  therein.*  To  constitute  special  damage 
within  the  meaning  of  this  rule  of  law,  the  damage  suffered  by  the 
abutting  owner  must  differ  from  that  sustained  by  the  general 

public,  not  only  in  degree  but  in  kind ;  the  plaintiff  must  estab- 

Eng.  R.  Cas.  105 ;  Jackson  xk  Chicago,  owning  or  occupying  real  estate  anj- 
etc,  R.  Co.,  41  Fed.  Rep.  656 ;  43  Am.  &  where  in  the  vicinity  of  such  crossing ; 
Eng.  R.  Ca8.i45;  Boston  v.  Old  Colony  and  jet  there  is  no  remedy  for  such  dam- 
R.  Co.,  13  Cush.  (Mass.)  605;  Beckett  t.  age  under  ordinary  circumstances,  for 
Midland  R.  Co.,  L.  R.,  3  C.  P.  82 ;  Slat-  the  reason  that,  as  a  general  rule,  no  one 
tery  v.  Des  Moines,  etc.,  R.  Co.,  29  has  any  special  private  property  or  in- 
lowa  148;  40  Am.  Rep.  205;  Daven-  terest  in  the  highway  other  than  ordif- 
port  t'.  Stevenson,  34  Iowa  225 ;  Grand  ferent  from  the  general  public,  and  the 
Rapids,  etc.,  R.  Co.  v.  Heisel,  38  Mich,  damage  thus  suffered  is  common  to  all 
62;  31  Am.  Rep.  306;  Central  Branch,  having  occasion  to  use  the  street  or 
etc.,  R.  Co.  V,  Andrews,  30  Kan.  590;  highway.  In  such  case  private  prop- 
14  Am.  &  Eng.  R.  Cas.  248;  Atchison,  erty  cannot  be  said  to  be  taken  or  dam- 
etc.,  R.  Co.  V,  Garside,  10  Kan.  552;  aged  for  public  use  within  the  meaning  of 
Kansas,  etc.,  R.  Co.  V.  Cuykendall,  42  the  constitution."  See  Denver  i^.  Bayer, 
Kan.  234;  16  Am.  St.  Rep.  479;  Pierce  7  Colo.  113;  2  Am.  &  Eng.  Corp.  Cas. 
on  Railroads,  p.  240;  Hatch  v.  Ver-  465.  See  also  the  explanations  in  the 
mont  Cent.  R.  Co.,  25  Vt.  49;  Northern  opinion  of  Mitchell,  J.,  in  Indiana,  etc., 
Transp.  Co.  v,  Chicago,  99  U.  S.  635.  R.  Co.  v.  Eberle,  no  Ind.  542;  32  Am. 
1.  Application  of  the  Bole. — The  ap-  &  Eng.  R.  Cas.  224;  59  Am.  Rep.  225. 
plication  of  this  rule  is  properly  to  be  Thus,  one  whose  special  easement  of 
confined  to  one  of  the  three  relations  right  of  way  in  an  alley  is  destroyed  by 
which  an  abutting  owner  sustains  to  the  the  appropriation  of  the  alley  for  rail- 
street.  Such  owner  sustains  a  three-  road  purposes  is  entitled  to  compensa- 
fold  relation  to  the  street ;  first,  as  one  tion,  but  not  to  compensation  for  the 
of  the  general  public ;  second,  as  the  destruction  of  such  general  right  of  way 
owner  of  property  abutting  thereon  and  as  he  enjoyed  in  common  with  the  rest 
possessing  an  easement  of  light,  air  and  of  the  public  generally.  Central  Branch, 
access;  and,  third,  as  [ordinarily]  the  etc.,  R.  Co.  t;.  Andrews,  30  Kan.  590; 
owner  of  the  fee  or  reversionary  in-  14  Am.  &  Eng.  R.  Cas.  248. 
terest  in  the  land  covered  by  the  street.  Ballroad  Not  A<Uolxiliig  Plaintiff's 
See  Detroit  City  R.  Co.  v.  Mills,  8c  Property. — So  where  the  railroad  does 
Mich.  634;  46  Am.  &  Eng.  R.  Cas.  608.  not  occupy  that  part  of  the  street  run- 
It  is  in  connection  with  the  first  of  ning  in  front  of  the  plaintiff's  property 
these  relations  that  the  rule  of  the  text  there  is  no  taking  of  property,  and  the 
has  an  application.  Thus  in  Gilbert  v,  plaintiff,  in  order  to  recover,  must  show 
Greeley,  etc.,  R.  Co.,  13  Colo.  501 ;  40  that  he  has  suffered  some  special  dam- 
Am.  &  Eng.  R.  Cas.  305,  the  railroad  age,  differing  in  kind  and  degree  from 
crossed  the  street  on  which  the  plain-  that  suffered  bv  the  rest  of  the  public, 
tiff's  property  abutted  at  a  distance  of  Rochette  v.  Chicago,  etc.,  R.  Co.,  32 
two  hundred  feet  from  such  property.  Minn.  201 ;  17  Am.  &  Eng.  R.Cjis.  192; 
The  plaintiff  claimed  damages  on  the  In  re  New  York,  etc.,  R.  Co..  39  Hun 
ground  that  because  of  such  crossing  his  (N.  Y.)  33S ;  Demueles  r.  St.  Paul,  etc., 
property  had  diminished  in  value.  It  R.  Co.,  44  Minn.  436;  Lakkie  v.  Chi- 
was  held  that  he  had  no  special  property  cago,  etc.,  R.  Co.,  44  Minn.  438.  But  if 
in  the  street,  but  a  mere  right  of  passage  access  is  obstructed,  the  landowner  has 
in  common  with  the  rest  of  the  public,  and  a  cause  of  action,  though  the  railroad 
that  he  could  notrecoverin  the  absence  does  not  run  in  front  of  his  property, 
of  proof  of  special  injury.  The  court  Brakken  r.  Minneapolis,  etc.,  R.  Co.,  29 
said  :  **  Every  railroad  company  run-  Minn.  41 ;  7  Am.  &  Eng.  R.  Cas.  593. 
ning  its  trains  across  a  street  or  high-  In  an  action  brought  by  an  abutting 
way  causes  damage  or  inconvenience  property  owner  to  recover  special  dam - 
in  a  greater  or  less  degree  to  every  ages  lor  the  construction  of  a  railway 
traveler  having  occasion  to  use  the  along  the  street  in  front  of  his  property 
street  or  highway  at  the  point  of  such  impairingtheuseof  the  street,  the  plain - 
crossing,  as  well  as  to  every  person  tiffis  not  barred  from  recovering  by  the 
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lish  the  existence  of  an  injury  different  in  its  legal  characteristics 
from  that  sustained  by  the  public  generally.* 

fact  that  other  property  owners  in  the  &  Eng.  R.  Cas.  43.    Thus,  where  the 

same  locality  have  also  been  injured  in  operation  of  a  railroad  along  the  street 

the  same  manner.  Texas,  etc.,  R<  Co.  v,  causes  injurj  to  abutting  property  bj 

Goldberg,  68  Tex.  685 ;  32  Am.  &  Eng.  shaking  down    the    plastering  in  the 

R.  Cas.  240.    See  also  Gulf,  etc.,  R.Co.  houses,  and  by  constant  noise,  and  by 

r.  Fuller,  C3  Tex.  467;  22   Am.  &  Eng.  filling  the  air  with  smoke  and  cinders, 

R.  Cas.  154.  it  is  said   that  legislative  authority  to 

1.  Danuige  Mait  DUfer  In  Oharaeter  construct  and  operate  the  road  will  be 
Not  In  Degree  Merely. — Guess  7'.  Stone  no  defense  to  an  action  by  the  owner  of 
Mountain  Granite,  etc.,  Co.,  72  Ga.  320;  the  property.  South  Carolina  R.  Co. 
28  Am.&  En^j.  R.  Cas.  236;  Crowley  v,  Steiner,  44  Ga.  546. 
V.  Davis,  63  C.il.  460;  Chicago,  etc.,  R.  Where  the  company,  with  the  per- 
Co.  f.  Eisert,  127  Ind.  156;  Matlock  v.  mission  of  the  city,  erected  a  trestle- 
Hawkins,  92  Ind.  225,  See  also  McDon-  work  along  one  of  the  streets  opposite 
aid  7'.  English,  85  111.  232;  Chicajjo  z\  plaintifi'*s  land,  only  about  thirteen  feet 
Union  Bldg.  Assoc,  102  111.  379;  40  Am.  from  his  fence,  narrowing  the  street 
Rep.  598 ;  Crook  v.  Pitcher,  61  Md.  510 ;  more  than  one-half,  and  so  that  sparks 
Fairchild  v.  St.  Louis,  97  Mo.  85.  irom  the  passing  engines  were  thrown 

The  subject  was  considered  in   Gil-  on  plaintiffs  land,  it  was  held  that  there 

bert  f .  Greeley,  etc.,  R.  Co.,  13  Colo,  was  special  damage  for  which  plainti£P 

501 ;  40  Am.  &  Eng.  R.  Cas.  300,  when  might  recover.     Gulf,   etc.,  R.   Co.  t'. 

the  court,  after  reconciling  the  case  of  Eddins,  60  Tex.  6^6.   See   Dubach  v. 

Rigney  v,  Chicago,  102  111.  80,  went  on  Hannibal,  etc.,  R.  Co.,  89  Mo.  483;  29 

to  say  :  **  To  hold  that  damage  may  be  Am.  &  Eng.  R.  Cas.  611. 

recovered  when  the  difference  is  in  de-  Deprivation  of  Access. —  It  has  fre- 

gree  merely,  would  lead  to  difficulties  quently  been  held  that  the  owner  of  land 

practically    insurmountable.     It  would  abutting  on  a   street  has  the  right  of 

necessitate  determining  the  damage  sus-  ingress  and  egress  to  and  from  his  land 

tained   by    the   public    generally  as   a  distinct  from  his  rights  in  the  street  as 

basis  upon  which  to  calculate  the  excess  a  member  of  the  public,  and  that  when 

sustained  by  the  plaintiff.    This  in  turn  he  is  deprived  of  this  right  he  is  entitled 

would  involve  a  variety  of  troublesome  to    recover  such    damages   as  he  has 

questions.     For  example,  who  are  to  be  thereby  sustained.    Elizabethtown,  etc., 

considered  the  'general  public'  in  such  R.  Co.  r.  Combs,  10  Bush  (Ky.)  392; 

cases  }     Are  they  the  people  who  own  Cosby  t\  Owensboro,  etc.,  R.  Co.,  10 

real  properly  in  the  vicinity,  or  those  Bush'(Ky.)  288;  Protzman  r.  Indian- 

who  do  not .'     Are  they  those  who  live  apolis,  etc.,  R.  Co.,  9  Ind.  467;  68  Am. 

near  or    those   who  live  remote  from  Dec.  650;  Lackland  ?».  North  Missouri 

the  crossing  ^     Or  are  they  those  who  R.  Co.,  31  Mo.  180;  Hanlin  v.  Chicago, 

have  neither  residence  nor  property  in  etc.,  R.  Co.,  61  Wis.  515;  20  Am.  &  Eng. 

the  vicinity  ?     None  of  these  difficulties  R.  Cas.  70;   Richardson    v.  Vermont 

can  arise  under  the  rule  as  expressed  in  Cent.  R.  Co.,  25  Vt.  465;  60  Am.  Dec. 

this  opinion."  683.   See  also  Denver  v.  Bayer,  7  Colo. 

What  Constitutes  Special  Damage. —  113;   20  Am.  &  Eng.  Corp.  Cas.  467; 

See  the  following  cases  for  instances  of  Brakken  r.  Minneapolis, etc.,  R.  Co.,  29 

special  damage.     Gulf,  etc.,  R.  Co.  7'.  Minn.  41;   7  Am.  &  Eng.  R.  Cas.  593: 

Fuller,  63  Tex.  467;  22  Am.  &  Eng.  R.  Rigney  r. Chicago,  102  111. 64;  McQuaid 

Cas.  154;  Gottschalk  x\  Chicago,  etc.,  f.  Portland,  etc.,  R.  Co.,  18  Oregon  237; 

R.  Co.,  14  Neb.  550;  14  Am.  &  Eng.  R.  40  Am.  &   Eng.  R.  Cas.  308;  Central 

Cas.  157  ;  Ford  v!  Santa  Cruz  R.  Co.,  Branch,  etc.,  R.   Co.  7'.  Twine,  23  Kan. 

59  Cal.  290;  Grafton  v.  Baltimore,  etc.,  585;  Griffin  7'.  Shreveport,  etc.,  K.  Co., 

R.  Co.,  21    Fed.  Rep.  309;    17  Am.  &  41  La.  Ann.  808;  40  Am.  &  Eng.  R.  Cas. 

Eng.  R.  Cas.  200;  Burlington,  etc.,  R.  295;  Kansas,  etc.,  R.  Co.  7*.  Mahler,  45 

Co.   7;.    Reinhackle,    15    Neb.   279;   14  Kan.  565;  Pennsylvania  S.  V.  R.Co. 

Am.  &  Eng.  R.  Cas.  169;  48  Am.  Rep.  v.  Walsh,  124  Pa"!  St.  544;  10  Am.  St. 

342.      The  legislative  grant  is  always  Rep.  611;  Pennsylvania  S.  V.  R.Co.  f. 

made  subject  to  the  rights  of  adjacent  Ziemer,  124  Pa.' St.  560;  Wead  t».  St 

property  owners.     See  Lamm  v.  Chi-  Johnsbury,  etc.,  R.  Co.  (Vt.  1892),  34 

cago,  etc.,  R.  Co.,  45  Minn.  71 ;  46  Am.  Atl.  Rep.  361 ;  Herndon  r. Kansas, etc, 
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The  familiar  principle  that  no  liability  arises  from  a  proper 
exercise  of  a  lawful  authority  ^  affords  immunity  to  the  railroad 
company  from  liability  'for  consequential  damages  or  injuries 
which  necessarily  attend  the  operation  of  the  road,  but  which  do 
not  involve  an  appropriation  of  private  property.  Such  injuries 
are  damnum  absque  injuria  and  afford  no  cause  of  action  to  the 
party  injured.  Injuries  of  this  class  are  such  as  result  from 
the  smoke,  noise  and  vibration  of  passing  trains,  the  danger  of 
frightening  horses,  and  similar  causes.*     This  rule  of  exemption 

R.  Co.,  46  Kan.  560;  Fort  Scott,  etc.,  R.  tion  of  a  street  by  a  railroad  thereon, 

Co.  V.  Fox,  42  Kan.  490 ;  40  Am.  &  Eng.  and  the  consequent  loss  of  trade  arising 

R.  Cas.  331.    See  Louisville,  etc.,  R.  Co.  from  the  diversion  of  travel  and  traffic 

V.  Orr,  91   Ky.  109;  Rummel  v.  New  to  another  street,  is  damage  which  is 

York,  etc.,  R.  Co.,  9  N.  Y.  Supp.  404.  common  to  the  public  and  not  peculiar 

The  case  of  Jackson  v.  Kiel,  13  Colo,  to  the  abutting  owner,  so  that  he  could 

378 ;  40  Am.  Si  Eng.  R.  Cas.  297,  is  to  not  recover  therefor.  This  last  case  was 

be  distinguished  in  this  connection.    In  decided  in  Missouri^  and  in  determin- 

that  case  the  landowner  was  allowed  ing  the  weight  of  these  two  cases  as 

to  recover  though  the  railroad  was  one  authority,  the  particular  doctrines  pre- 

hundred  and  thirty -two  feet  distant  and  vailing  in  these  jurisdictions  are  to  be 

merely  crossed  the  highway.  The  high-  considered. 

way  however  wasac«/</f  ^ac  and  af-  1.  See  Nuisances,  vol.  16,  p.  1000; 
forded  the  only  means  of  access  to  RAiLROADS,vol.i9,pp.862,923;Cooley's 
plaintifTs  premises;  the  railroad  com-  Const.  Lim.  (5th  ed.),  p.  475  (384). 
pletely  obstructed  it,  thus  shutting  off  2.  Consequential  Damages. — See  gen- 
all  access.  The  landowner's  claim  for  erally  Eminent  Domain,  vol.  6,  p. 
damages  was  sustained,  but  the  court  597 ;  supra^  this  title,  Elevated  Rail- 
was  careful  to  say  that  he  "could  not  roads — In  New  Tork;  Pennsylvania 
recover  for  any  general  inconvenience  R.  Co.  r.  Lippincott,  116  Pa.  St.  472 ; 
thus  occasioned  which  he  might  have  Pennsylvania  R.  Co.  v.  Marchant,  119 
suffered  in  common  with  the  general  Pa.  St.  541 ;  Dooner  i\  Pennsylvania 
public;  but  for  the  special  and  peculiar  R.  Co.,  142  Pa.  St.  36;  33  Am.  &  Eng. 
injury  shown  in  this  case  he  was  doubt-  R.  Cas.  116;  4  Am.  St.  Rep.  659;  30 
less  entitled  to  compensation."  Am.  &  Eng.  R.  Cas.  399,  406,  n;  2  Am. 

In  Chicago,  etc.,  R.  Co.  v.  Eisert,  127  St.  Rep.  618;  Hatch  v.  Cincinnati,  etc., 

Ind.  156,  the  complaint  alleged  that  the  R.  Co.,  18  Ohio  St.  92. 

company  was  proceeding  to  lay  a  track  The  term  consequential   damages  is 

within  eight  feet  of  the  curb 'stone  in  used  ordinarily  to  indicate  such  dam- 

the  street  ad  joining  complainant's  prem-  ages  as  arise  not  from  the  immediate 

ises,  while  the  ordinance  authorizing  the  act  of  the  party,  but  in  consequence  of 

use  of  the  street  directed  the  road  to  be  such  act.     See  Bouv.  L.  Diet. ;  Eaton 

located  fifteen  feet  from  the  curb,  and  r.  Boston,  etc.,  R.  Co.,  51  N.  H.  504; 

that  it  was  also  raising  the  established  12  Am.  Rep.  147. 

grade,   which  it  had   no   right  to  do,  Noise,  Vibration,  etc. — In   Atchison, 

thereby  obstructing  the  street,  cutting  etc.,  R.  Co.  v,  Garside,  10  Kan.  552, 

off  access  to  and  from  the  lot,  and  in-  the  plaintiff  asked  for  consequential  dam- 

terfering  with  the  proper  flow  of  water,  ages  arising  from  noise,  smoke,  offen- 

It  was  held  that  this  stated  a  case  of  sive  vapors,  sparks,  fires,  shaking  of  the 

special    damage    for    which    recovery  ground  and  other  inconveniences  and 

should  be  had.  annoyances  arising  from  the  construc- 

Compare  Fogg  v.  Nevada,  etc.,  R.  tion  and  operation  of  the  railroad.  The 
Co.,  20  Nev.  429;  43  Am.  &  Eng.  R.  court  having  found  that  the  occupation 
Cas.  105,  holding  that  the  construction  of  the  street  by  the  railroad  company 
of  a  track  raised  eight  inches  above  the  was  lawful  held  that  there  could  be  no 
surface  of  the  street  did  not  constitute  recovery  for  the  damages  claimed.  Val- 
a special  injury  to  an  abutting  lotowner.  entine,  t.,  said:  '*They  are  the  conse- 
Jackson  v,  Chicago,  etc..  R.  Co.,  41  quential  results  of  the  exercise  of  a  law- 
Fed.  Rep.  656;  43  Am.  &  Eng.  R.  Cas.  ful  business,  and  however  annoying  or 
145,  holding  that  the  ordinary  obstruc-  injurious  they  may  be  to  the  plaintiff, 
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thev  form  no  foundation  for  a  cause  of  Cas.  399;  2  Am.  St.  Rep.  618,  and 
action.  They  are  in  fact  damnum  ab-  Pennsylvania  R.  Co.  v.  Marchant,  119 
sque  injur ia,^^  See  Ottawa,  etc.,  R.  Pa.  St.  541;  33  Am.  &  Eng,  R.  Cas.  116; 
Co.  T'.  Larson,  40  Kan.  301.  4  Am.  St.  Rep.  659,  often  cited  upon 
So  in  Parrot  v,  Cincinnati,  etc.,  R.  the  subject  of  consequential  damages, 
Co.,  10  Ohio  St.  630,  it  was  held  that  the  railroad  was  not  constructed  in  the 
*Mn  respect  to  the  noise,  smoke,  and  street  but  on  land  belonging  to  the 
other  discomforts  arising  from  the  ordi-  railroad  company  and  abutting  on  the 
nary  use  of  the  railroad  by  the  com-  same  street  with  plaintifT^s  property, 
pany,  the  plaintiff  has  no  more  right  to  Recovery  was  denied  on  the  ground 
recover  than  any  citizen  who  resides  or  that  the  company  was  not  in  delicto. 
may  have  occasion  to  pass  so  near  the  "  Exposure  to  noise  and  smoke,  to 
street  as  to  be  subjected  to  like  discom-  danger  and  detention  in  crossing,  the 
forts."  See  also  as  sustaining  the  same  frightening  of  horses  and  similar  incon- 
principle.  Stone  v.  Fairbury,  etc.,  R.  veniences  and  discomforts,  not  amount- 
Co.,  68  111.  394;  18  Am.  Rep.  556  (de-  ing  to  a  practical  obstruction,  are,  how- 
tention  of  trains,  frightening  of  horses,  ever,  not  a  taking  of  property,  nor  are 
danger  to  persons  crossing  the  track,  such  injuries,  when  not  caused  by  neg- 
etc.,  classed  as  consequential  damages);  ligence,  actionable."  Pierce  on  Rail- 
Mix  i'.  Lafayette,  etc.,  R.  Co.,  67  111.  roads,  p.  241.    See  also  Cooler's  Const 


319  (same) ;  Porter  v.  North  Missouri,     Lim.  (5th  ed.)i  p.  686  [553]. 

K.  Co.,  33   Mo.   138;  Slatten   v.  Des        Contrary  Views — Statatory  ProYlBionc 

Moines  Valley  R.  Co.,  29  Iowa  140;  4    — In  construing  the  statute   providing 


Am.  Rep.  205;  Ilahn  f.  Southern  Pac.  that  the  railroad  company  shall  be  re- 
R.  Co.,  51  Cal.  605.  These  cases,  how-  sponsible  for  injuries  caused  to  private 
ever,  were  decided  in  jurisdictions  which  property,  the  Okio  court  holds  that 
state  a  doctrine  not  entirely  in  conso-  damages  may  be  recovered  for  injuries 
nance  with  that  stated  as  being  the  gen-  caused  from  noise,  smoke,  etc.  The 
eral  doctrine.  question  is  discussed  at  length  in  Co- 
One  in  front  of  whose  property  over  lumbus,etc.,  R.Co.  v.  Gardner,  45  Ohio 
a  public  street  an  elevated  railroad  is  St.  309;  32  Am.&  Eng.  R.  Cas.  248.  In 
built  under  authority, is  entitled  to  dam-  Grafton  v.  Baltimore,  etc.,  R.  Co.,  21 
ages  for  loss  of  light  and  air,  but  not  Fed.  Rep.  309;  17  Am.  &  Eng.  R.  Cas. 
for  noise,  smoke,  vibration,  ashes,  or  200,  Matthews,  J.,  said  :  "  In  an  action 
dust,  or  the  unsightly  character  of  the  by  the  owners  of  abutting  lots,  they  are 
structure.  In  re  New  York  El.  R.  entitled  to  recover  full  compensation 
Co.,  36  Hun  (N.  Y.)  427.  for  the  depreciation  in  value  of  their 
"  Undoubtedly  a  railway  over  the  property  caused  thereby.  .  .  .  The 
public  highways  of  the  district  includ-  statute  must  be  taken  to  mean  what  it 
ing  the  streets  of  Washington,  may  be  plainly  says ;  and  there  being  no  sufli- 
authorized  by  Congress,  and  if,  when  cient  reason  to  the  contrary,  must  be 
used  with  reasonable  care,  it  produces  so  construed  that  the  railroad  compan}*, 
only  that  incidental  inconvenience  in  the  case  contemplated,  shall  be  held 
which  unavoidably  follows  the  ad-  responsible  for  all  injuries  of  every 
ditional  occupation  of  the  streets  by  its  description  done  by  its  work  to  the 
cars  with  the  noises  and  disturbances  plaintiff." 

necessarily  attending  their  use,  no  one  In  Gulf,  etc.,  R.  Co.  r.  Eddins,  60 
can  complain  that  they  are  incom-  Tex.  656,  it  is  said  that  "  injuries  result- 
moded.  Whatever  consequential  an-  ing  from  sparks  of  fire,  from  engines, 
noyance  may  necessarily  follow  from  smoke,  cinders,  unusual  noises,  from 
the  running  of  cars  on  the  road  with  bells  and  steam  whistles  and  other  an- 
reasonable  care  is  damnum  absque  in-  noyances  of  like  character,  are  proper 
juria.  The  private  inconvenience  in  elements  of  damage."  So  in  Ham  v. 
such  case  must  be  suffered  for  the  pub-  R.  Co.,  61  Iowa  716,  the  court,  after 
lie  accommodation."  Field,  T.,  in  Bal-  stating  the  rule  of  damages  to  be  the 
timore,  etc.,  R.  Co.  v.  Fifth  Baptist  difference  in  the  value  of  the  property 
Church,  108  U.  S.  332;  11  Am.  &  Eng.  before  and  af^er  the  construction  of  the 
R.  Cas.  15.  Compare  Hot  Springs  R.  road  said:  "In  estimating  such  dam- 
Co.  V.Williamson,  136  U.  S.  121;  46  ages  the  obstruction  of  the  owner's  view, 
Am.  &  Eng.  R.  Cas.  59;  aff^g-  45  interfering  with  his  privacy,  and  the 
Ark.  429.  noises  of  operating  trains,  were  proper 
In  Pennsylvania  R.  Co.  v,  Lippin-  to  be  considered."  See  also  Grand 
cott,  1 16  Pa.  St.  472;  30  Am.  &  Eng.  R.  Rapids,  etc.,  R.  Co.  v,  Hetsel,  38  Mich. 
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from  liability  for  consequential  damages  is  not  to  be  extended, 
however,  to  protect  the  company,  where,  by  the  exercise  of  proper 

care,  the  injury  might  have  been  prevented  or  greatly  lessened,  or 
where  the  company  has  been  guilty  of  an  unlawful  or  excessive 
exercise  of  the  authority  granted  it.* 

g.  Remedies,  Character  of  Action,  etc.— (See  also  Emin- 
ent Domain,  vol.  6,  p.  591,  et  seq,), — The  abutting  owner  must 
exercise  his  right  to  object  to  the  occupation  of  the  street  without 

62  ;  31  Am.  Rep.  306;  Adden  v.  White  Gas.  609  (injunction  allowed  to  restrain 

Mountain, etc.,  R. Co.,  55  N.H.  413;  20  unlawful  use  of  street);    llussner  v. 

Am.  Rep.  220;  Eminent  Domain,  vol.  Brooklyn  City  R.  Co.,  114  N.  Y.  433; 

6,  p.  546-7 ;  Chapman  v,  Oshkosh,  etc.,  43  Am.  &  Eng.  R.  Cas.  219;  11  Am.  St. 

R.  Co.,  33  Wis.  629;  Baltimore,  etc.,  R.  Rep.  679;  Mahady  v,  Bushwick  R.  Co., 

Co.  V.  Fifth  Baptist  Church,  108  U.  S.  91  N.  Y.  148;  14  Am.  &  Eng.  R.  Cas. 

335;    II    Am.   &   Eng.   R.    Cas.   115;  145;  43  Am.  Rep.  661 ;  Louisville,  etc., 

Omaha,  etc.,  R.  Co.r.  Janecek,  30  Neb.  R.  Co.  v.  Orr,  91  Ky.  109;  Cadle  v, 

276;  Gainesville,  etc.,  K.  Co.  r.  Hall,  78  Muscatine  Western   K.  Co.,  44  Iowa 

Tex.  169;  44  Am.  &  Eng.  R.  Cas.  51 ;  11 ;  Chicago,  etc.  R.  Co.  v,  McGinnis, 

22  Am.  St.  Rep.  42.  79  111.  269;  Pierce  on  Railroads,  p.  241; 

In  Fort  Worth,  etc.,  R.  Co.  v,  Pearce,  Delaware,  etc..  Canal  Co.  v.  Wright,  21 

75  Tex.  281,  it  is  held  that  any  deprecia-  N.  T.  L.  469;  Hatfield  v.  Central  R.  Co., 

tion  in  the  value  of  residence  property  33  N.  J.  L.  251. 

occasioned  by  the  probability  that  the  Thus  in  Cain  v,  Chicago,  etc.,  R.  Co., 
railroad  company,  in  operating  and  us-  54  Iowa  255,  the  railroad  company,  au- 
ing  its  road  in  the  street,  will  make  un-  thorized  to  construct  its  track  in  the 
usual  and  loud  noises,  and  emit  from  its  street,  but  as  near  the  center  of  the  street 
engines  smoke  and  cinders,  and  cause  as  possible,  and  not  nearer  than  cigh- 
other  like  annoyances  naturally  incident  teen  feet  to  the  line  of  the  street,  placed 
to  the  operation  of  cars,  is  a  proper  ele-  its  road  within  six  feet  of  such  line.  It 
ment  to  be  considered  in  estimating  was  held  that  the  track  in  such  a  place 
damages  to  such  property  by  the  loca-  constituted  a  nuisance,  for  which  the 
tion  and  operation  of  the  road.  owner  of  adjacent  land  might  recover 
In  Prwwjfv/t'rtn/a  damages  purely  con-  damages.  As  to  the  exact  meaning  of 
sequential  are  allowed  by  statute.  Hof-  the  words  **  line  of  the  street,"  see  Chi- 
fer  :•.  Pennsylvania  Canal  Co.,  87  Pa.  cago,  etc.,  R.  Co.  v.  Eisert,  127  Ind. 
St.  221.  *  156.  So  where  the  company  is  author- 
In  Adams  v.  Chicago,  etc.,  R.  Co.,  ized  to  construct  a  single  track  in  the 
39  Minn.  296;  36  Am.  &  Eng,  R.  Cas.  street,  an  additional  track  is  a  nuisance. 
7;  12  Am.  St.  Rep.  644,  it  was  held  that  Merchants'  Union  Barb  Wire  Co.  v. 
where,  without  the  consent  of  the  owner  Chicago,  etc.,  R.  Co.,  70  Iowa  105 ',43 
oi  abutting  property  and  without  com-  Am.  &Eng.R.Cas.  121.  Such  unauthor- 
pcnsation  to  him,  a  railroad  is  laid  and  ized  use  of  the  street  is  a  continuous 
operated  along  a  portion  of  the  street  in  wrong  to  abutting  owners  who  may  re- 
front  of  his  lot  so  as  to  cause  smoke,  cover  the  amount  of  damages  accruing 
duht,  cinders,  etc.,  to  darken  or  pollute  from  year  to  year.  Grand  Rapids,  etc., 
the  air  coming  over  that  part  of  the  R.  Co.  v.  Heisel,  47  Mich.  393 ;  10  Am, 
street  upon  his  lot,  he  may  recover  &  Eng.  R.  Cas.  260. 
whatever  damage  is  caused  to  his  lot  In  Hussner  v.  Brooklyn  City  R.  Co., 
by  so  laying  and  operating  the  railroad  114  N.  Y.  433;  43  Am.  &  Eng.  R.  Cas. 
on  that  part  of  the  street.  219;  11  Am.  St.  Rep.  679,  the  railroad 
Consult  in  this  connection  the  rule  company  was  authorized  to  run  cars  by 
applied  in  the  elevated  railway  cases,  steam  motors  between  the  city  line  and 
supra,  this  title,  Elevated  Railroads,  a  certain  street.  It  did  not  stop  its 
It  seems  that  the  doctrine  there  pre-  cars  so  propelled  at  the  specified  street, 
sonted  affords  a  means  of  reconciling  but  passed  into  and  along  it  for  some 
the  conflict  of  the  authorities.  distance,  and  thence  into  an  avenue 
1.  Unlawful  or  Negligent  Exercise  of  in  front  of  the  plaintiflPs  premises.  It 
Authority. — Dubach  v,  Hannibal,  etc.,  was  held  that,  omitting  the  question  of 
R.  Co.,  S9  Mo.  483;  29  Am.  &  Eng.  R.  the  ownership  of  the  fee  of  the  street, 
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unreasonable  delay ;  if  he  stands  by  without  objection  until  the 
rights  of  third  parties  or  of  the  public  have  intervened,  he  cannot 
maintain  ejectment  or  insist  upon  an  injunction,^  though  it  seems  he 
may  still  maintain  an  action  for  damages,^  his  recovery  being  lim- 
ited to  such  damages  as  have  accrued  prior  to  the  institution  of 

the  plaintiff  was  entitled  to  recover  for  cupation  of  the  street  by  the  track,  and 

all  injuries  resulting  from  the  operation  from  which  the  company  cannot  be  re- 

of  the  road,  including  smoke,  noise,  etc.,  leased,  equity  will  not  interfere  to  pre- 

as  the  use  of  steam  on  the  avenue  was  vent  the  erection.     Higbee  v.  Camden, 

unauthorized  and  unlawful  and  in  the  etc.,  R.,  etc.,  Co.,  20  N.J.  Eq.  435. 

nature  of  a  nuisance.     See  also  Lahr  t;.  But  the  grant  to  a  company  of  the 

Metropolitan  El.  R.  Co.,  104N.Y.368.  right  to  a  joint  and    mutual  use  of  a 

1.   Delay  In  Inititnti&g  Biilt.^  Porter  highway  with  the  public  cannot  be  set 

V.  Midland  R.  Co.,   135  Ind.  476;  46  up  under  the  Statute  of  Limitations  as  a 

Am.  &  Eng.  R.  Cas.  70;  Strickler  t;.  bar,  since  in  such  case  the  use  is  not 

Midland  R.  Co.,  135  Ind.  412;  Midland  adverse.      Pittsburgh,  etc.,  R.  Co.  v. 

R.  Co.  V,  Smith,  113  Ind.  233;  135  Ind.  Reich,  101  111.  157. 

509 ;  44  Am.  &  Eng.  R.  Cas.  233 ;  Reich-  ISJeetma&t  Against  Railroad  CknnpaBj. 

ert  V.  St.  Louis,  etc.,  R.  Co.,  51  Ark.  — In  Reichert  r.  St.  Louis,  etc.,  R.  Co^ 

491  ;  38  Am.  &  Eng.  R.  Cas.  453;  Han-  51  Ark.  491;  38  Am.  &  Eng.  R.  Cas. 

lin  V.  Chicago,  etc.,  R.Co.,6i  Wis.  515;  457,  it  was  held  that  ejectment  was  the 

20  Am.  &  Eng.  R.  Cas.  70  (landowner  proper  remedy,  but  that  the  landowner 

must  pursue  the  statutory   remedy   in  had   lost  his  right  to  exercise  such  a 

such  case);  Pembroke  r.  Canada  Cent,  remedy  by  his  delay  in  bringing  the  ac- 

R.  Co.,  3  Ont.  Rep.  503;    14  Am.   &  tion.    See  also  as  to  right  to  maintain 

Eng.  R.  Cas.  117;  Merchants'  Union  ejectment,  Cox r/Louisville,  etc.,  R.Co., 

Barb  Wire  Co.  v.  Chicago,  etc.,  R.  Co.,  48  Ind.  178;  Weyl  v.  Sonoma  Valley  R. 

70  Iowa  105;  43  Am.  &  Eng.  R.  Cas.  Co.,  69  Cal.  203.     But  in  Edwardsville 

121;  Paul  z\  Connersville,  etc.,  R.  Co.,  R.  Co.  v.  Sawyer,  92  111.  377,  it  is  said 

51    Ind.  527;  Goodin  v.  Cincinnati  R.  that  ejectment  cannot  be    maintained 

Co.,    18  Ohio  St.  169;  98  Am.  Dec.  95;  where  the  occupation  is  authorized  by 

Eminent  Domain,  vol.  6,  p.  633.  the  municipality  having  control  of  the 

The   landowner    maj'    establish   his  street.     In  Carpenter  v.  Oswego,  etc., 

title  in  an  action  against  the  railroad  R.  Co.,  24  N.  Y.  655,  it  is  held,  how- 

by  adverse  possession.     Lawrence  R.  ever,  that  where  the  proceedings  for 

Co.  V.  Cobb,  35  Ohio  St.  94.  the  establishment  of  a  street  had  proved 

Where  the  road  is  operated  by  a  com-  to  be  defective,  ejectment  would  lie  at 

pany,  which  has  purchased  it,  th^  tres*  the  suit  of  the  owner  of  the  land  against 

pass  b}'  such  purchasing  company  be*  a   railroad    company    constructing  its 

gins  only  from  the  date  when  it  entered  road  there   by   authority   of  the  city, 

upon  possession  of  the  road,  and  the  See  also  Redfield  v.  Utica,  etc.,  R.  Co., 

Statute  of  Limitations  begins   to  run  25  Barb.  (N.  Y.)  54. 

from  that  date  against  a  suit  to  enjoin  it  3.  See  Osborne  v,  Missouri  Pac.  R. 

from  continuing  such  trespass.  Harbach  Co.,  37  Fed.  Rep.  830;  Louisville,  etc., 

r.  Des  Moines,  etc.,  R.  Co.,  80  Iowa  593;  R.  Co.  v.  Soltweddle,  1 16  Ind.  257 ;  36 

43  Am.  &  Eng.  R.  Cas.  115.  Am.  &   Eng.   R.  Cas.  577;  9  Am.  St. 

Where  for  a  period  of  twenty  years  a  Rep.  852;  Gulf,  etc.,  R.  Co.  r.  Necco 

railroad  company  has  been  permitted  (Tex.  1891),  15  S.  W.  Rep.  1102. 

to  occupy  the  street  of  a  city  in  front  of  **  It  does  not  follow  that  because  ap- 

the  complainants'  premises  for  the  pur-  pellant  cannot  sue   for  an  injunction  or 

poses  of  a  railroad  track,  under  a  claim  maintain  an  action  of  ejectment,  he  is 

of  right,  without  remonstrance  or  com-  remediless;  on  the  contrary,  as  is  clearly 

plaint  b}'  the  complainants,  or  those  un-  indicated  in  several  cases,  and  directly 

der  whom  they  claim,  and  the  railroad  decided  in  one  case  at  least,  he  may 

company,  by  such  acquiescence,  is  in-  maintain  an  action  for  damages.^*     Ei- 

duced  to  enter  into  a  lease  with  the  city,  liott,  J.,  in  Porter  v.  Midland  R.  Co., 

binding  itself  to  build  a  depot  and  plat-  125  Ind.  476;  46  Am.  &  Eng.  R.  Cas. 

form,  of  a  width  that  could  add  but  lit-  72,  referring  to  Indiana,  etc.,  R.  Co.  v, 

tie  to  the  inconvenience  to  which  the  Allen,  113  Ind.  308;   3   Am.  St.  Rep. 

complainants  were  subjected  by  the  oc-  650.    See  also  Rusch  v,   Milwaukee, 
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the  action,  and  within  the  statutory  period  of  limitation,  if  the 
injury  is  of  a  temporary  character;  but  if  the  trespass  is  a  perma- 
nent one  all  damages  may  be  recovered  in  a  single  action.*  The 
remedy  of  the  abutting  owner  lies  in  an  action  for  damages,  and 
equity  will  not  interpose  to  enjoin  the  occupation  of  the  street, 
except  in  extraordinary  cases,  as  where  such  occupation  is  without 
authority.*  And  it  seems  that  the  right  of  action  for  such  dam- 
ages is  in  the  party  owning  the  abutting  lot  at  the  time  of  the 
occupation  of  the  street,  and  does  not  pass  to  subsequent  pur- 

etc,  R.  Co.,  54  Wis.  136;  6  Am.  &  Eng.  dictions  where  the  company  merely  oc- 

R.  Cas.  609;  Evans  t'.  Missouri,  etc.,  R.  cupies  the  street  with  its  road  without 

Co.,  64  mo.  453 ;  State  v.  St.  Louis,  tendering  compensation,  damages   for 

etc.,  R.  Co.,  86  Mo.  288;  29  Am.  &Eng.  the  permanent  injury  to  properly  may 

R.  Cas.  607.    Cow/ff re,  however,  Whit-  be  recovered  in  an  action.     The  Indt- 

tier  T'.  Portland,  etc.,  R.  Co.,  38  Me.  26.  ana  courts  refuse  to  allow  successive 

Priority   of   Landowner's   Claim    for  actions  in  such  a  case.    Central  Branch, 

Damages.  —  A  landowner's   claim    for  etc.,  R.  Co.  v.  Twine,  23  Kan.  585 ;  33 

damages  for  a  trestle  work  in  front  of  Am.  Rep.  203;  Strickler  7*.  Midland  R. 

his   lot,  is   paramount  to  that  of  the  Co.,  125  Ind.  412;  Porter  r.  Midland  R. 

company's  mortgage  creditors,  and   is  Co.,  125  Ind.  476;  46  Am.  &  Eng.  R. 

not  waived  by  having  allowed  the  con-  Cas.  70 ;  White  v,  Chicago,  etc.,  R.  Co., 

Btruction  without  compensation  or  se-  122  Ind.  317;  43  Am.  &  Eng.  R.  Cas. 

curity  first  given.      Mercantile   Trust  156;  Lafayette  r.  Nagle,  x  13  Ind.  425; 

Co.  V.  Pittsburgh,  etc.,  R.  Co.,  29  Fed.  22  Am.  &  Eng.  Corp.  Cas.  411 ;  Fox  v.- 

Rep.  73a.  Baltimore,  etc.,  R.  Co.,  34  W.  Va.  466; 

1.  Extent  of  Recorery  in  Single  Action.  Elliott  on  Roads  and  Streets,  p.  199  and 
— In  New  Tork  the  doctrine  is  well  es-  cases  cited.  See  also  in  this  connection 
tablished  that  in  actions  against  rail-  Adams  v,  Hastings,  etc.,  R.  Co.,  18 
road  companies  for  the  occupation  of  Minn.  260;  Hopkins  v.  Western  Pac. 
streets,  only  such  damages  are  recover-  R.  Co.,  50  Cal.  190;  Sherman  v.  Mil- 
able  as  have  accrued  up  to  the  time  of  waukee,  etc.,  R.  Co.,  40  Wis.  645 ; 
the  institution  of  the  action.  See  Uline  Damages,  vol.  5,  p.  17  et  seq. 
V.  New  York  Cent.,  etc.,  R.  Co.,  loi  When  the  right  of  the  company  to 
N.  Y.  109;  23  Am.  &  Eng.  R.  Cas.  3;  acquire  title  as  a  result  of  the  suit  is 
54  Am.  Kep.  661  ;ft</ra,  this  title,  £/?-  recognized,  damages  for  permanent 
vaied  Railroads ;  In  New  Tork,  depreciation  of  property  may  be  recov- 

It  seems,  however,  that  a  distinction  ered ;  but  where  the  action  is  in  trespass 

is  to  be  made  between  cases  in  which  and  denies  defendant's  right  to  continue 

the   trespass  is  a  permanent  one  and  the  obstruction  or  to  acquire  title,  only 

those  in  which  the  injury  is  of  a  tem-  such  damages  as  had   accrued  at  the 

porary  character.   Thus,  where  the  ac-  time  the   action   was  commenced   are 

tion  is  for  the  unlawful   or  negligent  recoverable.     Indiana,  etc.,  R.  Co.  v, 

construction  or  operation  of  the  road,  Eberle,  no  Ind.  542;  32  Am.  &  Eng. 

it  is  not  presumed  that  such  illegality  R.  Cas.  220. 

or  negligence  will  continue,  and  only  2.  Remedy   Is  Not  by  IiUnnetion. — 

damages  are  recoverable  which  have  Truesdale  v.  Peoria  Grape  Sugar  Co., 

accrued  up  to  the  commencement  of  the  101   III.  561;  5    Am.  &   Eng.  R.  Cas. 

action.     Brakken  v.  Minneapolis,   etc.,  248;  Mills  v,  rarlin,  106  111.  00;  Stetson 

R.  Co.,  29  Minn.  44;  37  Am.  &  Eng.  R.  v.  Chicago,  etc.,  R.  Co.,  75  III.  74  ;  Os- 

Cas.  596;  Central  Branch,  etc.,  R.  Co.  borne  r.  Missouri  Pac.  R.  Co.,  37  Fed. 

V.  Twine,  23  Kan.  585 ;  33  Am.  Rep.  Rep.  830;  Heath   v.  Des  Moines,  etc., 

203;  Baugh  7'.  Texas,  etc.,  R.  Co.,  80  R.  Co.,  61   Iowa  11;  10  Am.  &  Eng. 

Tex.  56;  46  Am.  &  Eng.  R.  Cas.   105;  R.  Cas.  313;  Norfolk,  etc.,  R.  Co..  xf, 

Blesch  V.  Chicago,  etc.,  R.  Co.,  43  Wis.  Smoot,  81    va.  504;  Tuckahoe  Canal 

183  ;  Holmes  v,  Wilson,  10  A.  &  E.  503;  Co.  v,  Tuckahoe,  etc.,  R.  Co.,  1 1  Leigh 

37E.  C.  L.  161.     But  where   the  tres-  (Va.)   42.     Compare  supra^  this  title, 

pass  or  injury  is  permanent,  as  is   the  Elevated  Railroads ;  In  New  Tork, 

case  where   an   embankment    is    con-  Where  the  injunction  is  allowed  the 

structed  in  the  street,  or  in  many  juris-  court  will  usually  dissolve  it  upon  the 
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chasers ;  those  purchasing  after  the  construction  of  the  road  take 
with  notice  of  the  rights  acquired  by  the  company  and  of  the 

injury  to  the  property.*     As  to  other  parties  to  the  action,  gen- 
eral rules  of  law  prevail.* 

If  the  plaintiff  is  the  owner  of  two  contiguous  lots  abutting  on 

the  street  occupied,  it  is  proper  to  assess  the  damages  to  both  lots 

company's  executing  a  proper  bond  con-  street  by  a  railway  company  without 

ditioned  to   pay  all  damages  awarded  making    compensation    to    owners  of 

against  it.   Fouche  v.  Rome  St.  R.  Co.,  abutting  property,  as  provided  by  stat- 

84  Ga.  233;  McMahon  v,  St.  Louis,  etc.,  ute,  was  declared  to  be  a  continuing 

R.  Co.,  41  La.  Ann.  827.   See  also  Kav>  trespass  and   nuisance,  for  which  any 

anagh  v.  Mobile,  etc.,  R.  Co.,  78  Ga.  owner  of  a  lot  might  recover;  and  if  no 

271 ;  33  Am.  &  Eng.  R.  Cas.  267 ;  Pat-  recovery  was  had  by  the  lot  owner  for 

terson  v.  Chicago,  etc.,  R.  Co.,  75  111.  the  trespass  and  nuisance  which  would 

588 ;   Cairo,  etc.,  R.  Co.  v.  People,  93  compensate  for  the  future  and  continu- 

111.  170;  Georgia  Southern,  etc.,  R.  Co.  ous  occupancy  of  the  street  by  the  rail- 

V.  Ray,  84  Ga.  376;  43  Am.  &  Eng.  R.  road,  his  grantee  could  maintain  an  ac- 

Cas.  95  (injunction  granted  until  per-  tion  for  any  injury  he  sustained  thereby, 

formance  of  condition  requiring  com-  But  see  Pratt  v,  Des  Moines,  etc.,  Ry. 

pensation);   Ross  v.  Georgia,  etc.,  R.  Co.,  72  Iowa  249;  33  Am.  &  Eng.  R. 

Co.,  33  S.  Car.  477;  46  Am.  &  Eng.  R.  Cas.  236. 

Cas.  34.  In  Iowa  the  abutting  owner  2.  See  generally.  Parties  to  Ac- 
may  always  enjoin  the  company,  unless  tigns,  vol.  17,  p.  470;  Eminent  Do- 
lt has  paid  the  compensation  provided  main,  vol.  6,  p.  608. 
by  statute,  and  this  right  to  enjoin  is  Heirs  or  Deylseofl  as  Parties. — ^The 
not  merged  In  an  unpaid  judgment  for  cause  of  action  lies  in  favor  of  the  party 
damages  against  the  company.  Harbach  owning  the  property  at  the  time  the 
V.  Des  Moines,  etc.,  R.  Co.,  €0  Iowa  593;  injury  is  committed.  See  generally  su- 
43  Am.  &  Eng.  R.  Cas.  115.  /r«,  this  title.  Elevated  Railroads;  In 
1.  Bight  of  Subsequent  Purchaser  to  New  Tork.  Therefore  where  a  com- 
Damages. — Dixon  v.  Baltimore,  etc.,  R.  pany  sets  stakes  for  the  construction  of 
Co.,  I  Mackey  (D.  C.)  78;  3  Am.  &  its  road  in  a  street  and  the  abutting 
Eng.  R.  Cas.  201 ;  Merchants'  Union  owner  dies  before  any  further  steps  are 
Barb  Wire  Co.  v,  Chicago,  etc.,  R.  Co.,  taken,  an  action  for  consequential  dam- 
70  Iowa  105;  43  Am.  &  Eng.  R.  Cas.  ages  is  properly  brought  in  the  name 
121 ;  Pratt  v.  Des  Moines,  etc.,  R.  Co.,  of  the  widow  and  heirs  of  the  deceased 
72  Iowa  249;  32  Am.  &  Eng.  R.  Cas.  proprietor  and  not  in  the  name  of  the 
236  (subsequent  purchasers  are  charged  personal  representatives,  the  mere  set- 
with  notice  of  rights  of  the  railroad  ting  of  the  construction  stakes  not  be- 
company);  Lewis  v.  Wilmington,  etc.,  ing  an  injury  to  the  abutting  property. 
R.  Co.,  II  Rich.  (S.  Car.)  91;  Rand  r.  Pennsylvania,  etc.,  R.  Co.  v.  Ziemer, 
Townshend,  26  Vt.  670;  Mills  on  Em.  124  Pa.  St.  560.  See  also  Griswold  x\ 
Dom.,  §  66;  Redfield  on  Railroads  350.  Metropolitan  El.  R.  Co.,  122  N.  Y.  102. 
Compare  the  doctrine  in  Ne-w  Tork^  UisJolnder  of  Parties — Application  for 
supra^  this  title,  Elevated  Railroads;  Injunction. — Where  the  fee  of  the  street 
In  New  2'ork.  to  the  center  is  in  the  owners  of  abut- 
There  is  no  reason,  however,  to  pre-  ting  property,  the  interest  of  each  owner 
vent  the  landowner  from  making  a  in  the  same'is  separate  and  individual, 
valid  assignment  of  his  claim  for  dam-  and  a  complaint  in  which  several  pro- 
ages.  Pratt  V.  Des  Moines,  etc.,  R.  Co.,  prietors  are  joined  as  parties'  plaintiff 
72  Iowa  249;  32  Am.  &  Eng.  R.  Cas.  236.  and  which  seeks  to  enjoin  the  construc- 
The  abutting  owner's  right  to  main-  tion  of  the  railroad  on  the  street  on  the 
tain  the  action  is  not  affected  by  the  ground  that  it  has  not  legally  acquired 
fact  that  he  parted  with  the  title  to  the  the  right  to  do  so  nor  made  compensa- 
land  after  the  institution  of  the  action,  tion  therefor,  is  demurrable  for  mis- 
Carl  V.  Sheboygan,  etc.,  R.  Co.,  46  joinder  of  parties'  plaintiff.  Fogg  v. 
Wis.  629.  Nevada,  etc.,  R.  Co.,  20  Nev.  429 ;  43 
Future  Damage. — In  Merchants'  Am.  &  Eng.  R.  Cas.  105.  The  better 
Union  Barb  Wire  Co.  Chicago,  etc.,  R.  doctrine  seems  to  be,  however,  that  pro- 
Co.,  70  Iowa  109,  the  occupation  of  a  prietors  of  lands  abutting  on  the  street 
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together,  although  they  may  not  have  been  so  used  by  the  owner 
in  connection  with  each  other  that  they  would  be  considered  one 
tract  in  ordinary  condemnation  proceedings.*  In  one  jurisdiction 
this  rule  has  been  carried  so  far  as  to  make  a  recovery  for  dam- 
ages to  one  lot  abutting  on  the  street  a  bar  to  an  action  for  simi- 
lar damages  to  another  lot  on  the  same  street,  when  the  lots  were 
the  property  of  the  same  party  but  not  contiguous.* 

Where  a  railroad  obstructs  a  private  way  the  owner  has  a  cause 
of  action  against  the  company.  It  seems,  however,  where  the 
statute  prescribes  a  specific  penalty  for  the  obstruction  of  a  road 
or  private  way  by  a  railroad,  the  owner  cannot  maintain  an  ordi- 
nary action  of  trespass,  but  must  pursue  the  statutory  remedy.' 

The  fact  that  the  abutting  owner  was  a  member  of  the  city  coun- 
cil and  voted  for  the  grant  to  the  company  of  the  right  to  use  the 
streets,  does  not  estop  him  from  maintaining  his  action  for  dam- 
ages to  his  property.*  So,  where  the  plaintiff  contracted  with 
the  company  to  procure  for  it  a  right  of  way  through  the  city 
streets,  his  contract  must  be  construed  as  relating  to  the  securing 
of  the  consent  of  the  local  authorities  and  not  of  immunity  from 
liability  for  damages  to  property  holders.* 

may  be  joined  as  parties*  plaintiff  in  a  for  the  continued  operation  of  the  rail- 
suit  to  restrain  a  railroad  company  from  road  after  the  judgment  in  the  former 
laving  its  tracks  in  the  street  without  action,  if  the  evidence  shows  no  dam- 
drst  making  compensation.  Taylor  v.  age  accruing  after  that  date.  Beronlo 
Bay  Citv,  St.  R.  Co.,  80  Mich.  77;  43  v.  Southern  Pac.  R.  Co.,  86  Cal.  415; 
Am.  &  feng.  R.  Cas.  335.  46  Am.  &  Eng.  R.  Cas.  66;  ai  Am.  St. 

Action  by  Holder  of  Equitable  Title. —  Rep.  57. 
In  an  action  for  damages  the  holder  of        3.  ObstrnotlGnof  PrlyateWays. — Ross 

the  legal  title  should  always  be  joined  v.  Georgia,  etc.,  R.  Co.,  33  S.  Car.  477 ; 

as   a   party   plaintiff;  if,  however,  no  ^6  Am.  Si  Eng.  R.  Cas.  34;  Railroad 

objection   is  made   for  non- joinder  the  Com'rs  v.  Columbia,  etc.,  R.  Co.,  26  S. 

holder  of  the  equitable  title  may  re-  Car.  353 ;  30  Am.  &  Eng.  R.  Cas.  177 ; 

cover  damages  to  his  estate.  Hastings,  Kansas  City,  etc.,  R.  Co.  v,  Farrell,  76 

etc.,  R.  Co.  V.  Ingalls,  15  Neb.  123;  20  Mo.    183.     See  also   Presbrey   v.  Old 

Am.  &  Eng.  R.  Cas.  60.  Colony  R.  Co.,  103  Mass.  i  (one  cannot 

1.  Where  Plaintiff  Owns  Two  Lots —  have  private  way  over  his  own  land) ; 
Damages  for  Both  Recoyerable  In  a  Sin-  Clark  v.  Boston,  etc.,  R.  Co.,  24  N.  H. 
gle  Action. — Lamm  r.  Chicago,  etc.,  R.  114;  Kimball  v.  Cochecho  R.  Co.,  27 
Co.,  45  Minn,  71 ;  46  Am.  S  Eng.  R.  N.  H.448;  59  Am.  Dec.  387;  Green^ 
Cas.  42;  Atchison,  etc.,  R.  Co.  r\  Boer-  wood  v.  Wilton  R.  Co.,  23  N.  H,  261. 
ner  (Neb.),  51  N.  W.  842;  Eminent  Where  the  plaintiff's  allegation  is 
Domain,  vol.  6,  p.  577.  that  the  way  is  so  entirely  obstructed 

2.  Beronio  v.  Southern  Pac.  R.  Co.,  that  he  cannot  pass,  and  the  proof 
86  Cal.  415;  46  Am.  &  Eng.  R.  Cas.  shows  only  a  partial  obstruction,  so 
66;  21  Am.  St.  Rep.  57.  In  this  case  that  he  had  still  ample  room  for  pas- 
it  was  said :  "  The  fact  that  it  (the  sage,  there  is  a  fatal  variance  and  a 
railroad)  damaged  two  lots  belonging  non-suit  should  be  ordered  on  motion 
to  the  same  man  at  the  same  time,  and  by  defendant.  Ross  v.  Georgia,  etc.,  R. 
by  the  same  means,  no  more  creat-  Co.,  33  S.  Car.  477 ;  46  Am.  &  Eng.  R. 
ed  two   causes  of  action   than  if  two  Cas.  34. 

horses  belonging  to  the  same  man  had  See  generally.  Private  Ways,  vol. 

been  killed  by  a  single  collision  with  19,  p.  95. 

a  locomotive."     See  also    Brammen-  4.  Bitoppel. — Lamm  v.  Chicago,  etc., 

burgh  V.  Indianapolis,  etc.,  R.  Co.,  13  R.  Co.,  45  Minn.  71 ;  46  Am.  &  Eng.  R. 

Ind:io3;  74  Am.   Dec.  250.     And  in  Cas.  42. 

such  case  the  lot  owner  cannot  recover  6.  Rosenthal  v,  Taylor,  etc.,  R.  Co., 
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The  abutting  owner  cannot  be  required  to  initiate  the  proceed- 
ings to  assess  the  value  of  the  easements  or  other  property  to  be 
appropriated ;  it  is  the  duty  of  the  railroad  company  to  ascertain 
the  values  and  to  pay  over  compensation  for  all  property  rights 
appropriated  by  it,  and  the  landowner  may  compel  it  to  have 
such  assessment  made  before  it  commences  the  construction  of 
its  road  upon  the  street.*  Nor  can  he  be  required  or  allowed  to 
enter  upon  the  street  and  make  repairs  or  changes  in  order  to 
lessen  the  injury  to  his  property  and  so  decrease  the  amount  of 
damage.* 

Where  the  statute  provides  a  rule  of  compensation,  its  provi- 
sions are  to  be  followed  as  to  the  method  of  assessing  the  dam- 
ages.' The  abutting  owner  may,  however,  maintain  an  ordinary 
action  at  law  for  damages  sustained  from  trespass  or  other  illegal 
acts  committed  prior  to  the  assessment.'* 

Where  the  railroad  company  occupies  a  street  or  highway  with- 
out due  authority,  or  exercises  its  rights  in  respect  thereto  in  a 
negligent  or  improper  manner,  so  as  to  amount  to  a  public  nui- 
sance,  the  remedy  is  by  indictment  as  in  the  case  of  nuisances  by 
private  individuals.^ 

79  Tex.  325 ;  46  Am.  &  Eng.  R.  Cas.  Lawrence  R.  Co.  v.  Williams,  35  Ohio 

52,  note.  St.  168. 

1.  Oompany^fl  Dnty  to  Hare  Damacas  The  statutory  method  of  assessing 

Aaaaaaed. — Cox   r.   Louisville,  etc.,  R.  damages  in  condemning  a  right  of  way 

Co.,  48  Ind.  178;  Dickson  v,  Baltimore,  does  not  apply,  however,  where  prop- 

etc,  R.  Co.,  3  MacArthur  (D.  C.)  862 ;  erty  is  not  taken,  but  is  merely  damaged. 

Parker  v.  Eiist  Tennessee,  etc.,  R.  Co.,  Burlington,  etc.,  R.  Co.  v.  Reinhackle, 

13  Lea  (Tenn.)  669;  Mulholland  v.  Des  15  Neb.  279;  14  Am.  &  Eng.  R.  Cas. 

Moines,  etc.,  R.  Co.,  60  Iowa  640.  Com-  169;  48  Am.  Rep.  342. 

fare^  however,  Spencer  v.  Point  Pleas-  In  Iowa,,  where  the  statute  provides 

ant  R.  Co.,  23  W.  Va.  406 ;  20  Am.  &  for  compensation,  the  abutting  owner 

Eng.  R.  Cas.  125.  cannot  institute  proceedings  for  the  as- 

8.  Central  Branch,    etc.,   R.   Co.  v.  cessment  of  damages;  the  only  method 

Andrews,  26  Kan. 702;  5  Am.  &  Eng.  R.  of  having  the  damages  assessed  at  his 

Cas.  370.  own    instance   is   by  a   proceeding  for 

3.  Statutory  Method  Must  be  Poraued.  judgment.  Harbach  v,  Des  Moines, 
— Ford  7'.  Chicago,  etc.,  R.  Co.,  14  Wis.  etc..  R.  Co.,  80  Iowa  593;  43  Am.  &  Eng. 
617;  80  Am.  Dec.  791.  In  this  case  it  R.Cas.  117;  Mulholland  v,  Des  Moines, 
is  said:  "  It  seems  that  the  past  dam-  etc.,  R.  Co.,  60  Iowa  740;  10  Am.  & 
ages,  or  those  occasioned  by  the  tres-  Eng.  R.  Cas.  99;  Daniels  v.  Chicago, 
pass,  might  have  been  assessed  hy  the  etc.,  R.  Co.,  35  Iowa  135;  14  Am.  Rep. 
court  (Williams  r-.  New  York  Cent.  R.  490.  Compare  Donald  i'.  St.  Louis,  etc., 
Co.,  16  N.  Y.  97) ;  or  the  judge  might  R.  Co.,  52  Iowa  411. 
perhaps  have  ordered  a  jury  for  that  The  statutory  method  must  be  pur- 
purpose;  but  the  permanent  damages, or  sued;  therefore  the  plaintiff  cannot  have 
those  which  would  accrue  to  the  plain-  a  sheriffs  jury  to  assess  the  damages  in 
tiff  by  the  continued  use  of  the  land  by  the  mode  prescribed  for  a  condemnation 
the  com  pan}',  can  only  be  ascertained  in  of  aright  of  way.  Stough  v.  Chicago, 
the  manner  prescribed  by  the  statute."  etc.,  R.  Co.,  71  Iowa  641;  30  Am.  & 
See  also  Eminent  Domain,  vol.  6,  Eng.  R.  Cas.  397;  Mulholland  r.  Des 
p.  604.  Moines,  etc.,  R.  Co.,  60  Iowa  740;   10 

In    Ohio  the  landowner  having   the  Am.  &  Eng.  R.  Cas.  99. 

fee  of  the  street  may  proceed  under  sec-  4.  Drady  z\  Des  Moines,  etc.,  R.  Co., 

tion  12  of  act  of  1872  (69  Ohio  Laws  95)  57  Iowa  393;  14  Am.  &  Eng.  R.  Cas.  131. 

to  compel  the  railroad  company  to  con-  6.  Bemedy  by  X&dletment.  —  Seegen- 

demn  a  right  of  way  over  the  street,  erally  Corporations,  vol.  4,  p.  367; 
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Railroads,   vol.   19,  p.  926.      See  as  Am.  St.  Rep.  395 ;  Pittsburgh,  etc.,  R, 

to  the  rule  of  the  text,  Northern  Cent.  Co.  v.  Com.,  loi  Pa.  St.  192;  10  Am.  & 

R.  Co.  V,  Com.,  90  Pa.  St.  300;  5  Am.  Eng.  R.  Cas.  321. 

&  Eng.  R.  Cas.  318;  Cincinnati  South-  Unlawful  Occupation  of  Streets— Con- 

ern   R.  Co.  v.  Com.,  80   Ky.   137;   7  tinning  Trespass.  —  If  the  use  and  oc- 

Am.  &  Eng.  R.  Cas.  91 ;  Central  R.  cupation  of  the  street  is  unlawful,  it  is 

Co.   V,  State,  32   N.  J.  L.  220;  Com.  a    continuing   trespass   for  which   re- 

T'.  Nashua,  etc.,  R.  Co.,  2  Gray  (Mass.)  peated  actions  to  recover  damages  will 

54 ;  Com.  x\  Old  Colony,  etc.,  R.  Co.,  lie  as  long  as  the  trespass  is  continued 

14  Gray  (Mass.)  93;  Salem  v.  Eastern  until  the  occupancy  ripens  into  title  by 

R.  Co.,  98  Mass.  431;  96  Am.  Dec.  650;  prescription.     Lamm  v,  Chicago,  etc., 

Palatka,  etc.,  R.  Co.  x\  State,  23  Fla.  R.  Co.,  45  Minn.  7a ;  46  Am.  &  Eng. 

546;  32  Am.  &  Eng.  R.  Cas.  191;   11  R.  Cas.  47. 
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Spelling,  I 

Deed  avoided  by  bad  spelling,  i 

Idem  sonans,  2 

Incorrect  spelling,  x 
Spendthrift  trusts,  5 

Alienation,  restraints  on,  7,  14 

Application  by  trustees,  11 

Definition,  5 

Federal  court  rule,  5 

Illinois  rule,  6 

Jurisdictional  rules,  5 

Maine  rule,  9 

Maryland  rule,  6 

Massachusetts  rule,  9 

Missouri  rule,  6 

Pennsylvania  rule,  7 

Restraints  on  alienation,  7,  14 

Rhode  Island  rule,  10 

South  Carolina  rule,  10 

Statutory  regulations,  12 

Tennessee  rule,  9 

Trustees,  application  by,  11 
Stare  decisis,  19 

Adopted  statutes,  25 

Change  of  evidence,  34 

Claim  to  office,  30 

Constitutions  and  statutes,  31 

Decisions    construing  constitutions 
and  statutes,  31 

Decisions  in  series,  24 

Decisions  of  inferior  court,  30 

Definition,  19 

Departments  of  the  government,  27 

Dicta,  19 

Divided  court,  23 

English  decisions,  25 

Erroneous  precedent,  28 

Evidence,  change  of,  34 

Executive  departments,  27 

Fact,  matters  of,  34 

Federal  and  state  courts,  rule  as  be- 
tween, 37 

Inferior  court,  decisions  of,  30 

Interpretation  of  language  of  court. 

Jurisdiction,  questions  of,  36 
Language  of  court,  interpretation  of. 

Law  of  precedent,  21 
Law  of  the  case,  33 
Limitations  of  rule,  36 
Matters  of  fact,  34 


Stare  decisis — Continued, 

Obiter  dicta,  19 

Office,  claim  to,  30 

Precedent,  21 

Questions  of  jurisdiction,  36 

Recent  English  decisions,  25 

Rule,  limitations  of,  36 

Rules  of  property,  28 

Single  decision,  24 

State  and  federal  courts,  rule  as  be- 
tween, 37 

Statutes,  adopted,  25 

Statutes  and  constitutions,  31 

Statutes  in  evidence,  26 
State  lands,  42 

Acquisition  of  title,  42 

Action  to  annul  patent,  67 

Aliens,  acquisition  by,  51 

Annulling  patent,  67 

Application  to  purchase,  52 

Certificate  of  purchase,  69 

Conclusiveness  of  patent,  62 

Conflicting  patents,  66 

Construction  of  patent,  65 

Definition,  42 

Effect  of  patent,  63 

Elements  of  transfer,  5^ 

Entry,  55 

Escheat,  46 

Evidence,  patent  as,  6& 

Forfeiture,  47 

Form  of  patent,  60 

Grant,  48,  58 

Introduction,  42 

Issue  of  patent,  6x 

Land  office  warrant,  54 

Lands,  when  granted!^  49 

Lease  of  school  lands,  71 

Original  ownership,  43 

Origin  of  title,  42  . 

Patent,  60 

Patent  as  evidence,  68 

Purchase,  application  to,  52 

Sale  of  school  lands,  69 

School  lands,  69 

State  sovereignty,  46 

Survey,  57 

Title,  acquisition  and  origin  of,  43 

Transfer,  48 
Elements  of,  53 
To  whom  made,  50 

Validity  of  patent*  62 
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State  lands — Continued, 

Warrant,  54 
States,  72 

Actions  against  state,  S3 

Actions  by  state,  80 

Admission  into  Union,  74 

Amendment  to  constitution,  88 

Bonds,  98 

Boundaries,  100 

Compacts  between  states,  103 

Constitutional  amendment,  88 

Contracts,  77 

Definition,  72 

Eleventh  amendment,  88 

Indian  tribes,  74 

Judgments,  77 
•rioritj  as  creditor,  97 
Relation  between,  76 
Set-off,  95 
State  bonds,  9S 
State  boundaries,  100 
State  officers,  105 

Appointment,  106 

Attorney- general,  112 

Auditor,  iii 

Bonds,  107 

Election,  106 

Impeachment,  112 

Official  bonds,  107 

Removal,  112 

Salaries,  108 

Secretary  of  state,  109 

Treasurer,  no 
Statutory  meaning,  74 
Union,  admission  into,  74 
Stations  (Railroad),  114 

Abandonment  of  station,  1 19 

Admission  to  premises,  125 

Assaults,  137 

Care  of  premises,  130 

Condemnation  of  land,  138 

Contracts  concerning  location,  i 

Contributory  negligence,  136 

Definition,  X14 

Depot,  115 

Establishment  and  maintenance, 

Failure  to  locate,  122 

Failure  to  maintain,  121 

Fencing,  132 

Hackmen,  126 

Injuries,  personal,  128 

Lighting  premises,  130 

Location,  120 

Maintenance,  115 

Mandamus,  119 

Meaning  in  particular  cases,  114 

Negligence,  rule  of,  128,  133 

Personal  injuries,  128 

Premises,  care  of,  130 

Premises,  lighting,  130 

Privileges  to  hackmen,  126 

Regulations,  124 

Rule  of  negligence,  128,  133 


Stations  ( Railroad ) —  Continued, 
Rules  and  regulations,  124 
Specific  performance,  122 
Statutory  regulations,  118 

Statutes,  140 
Absurdity,  presumptions  against,  358 
Actual  passage  of  bill,  168 
Adopted  statutes,    construction    of, 

432 
Affirmative,  143 

Affirmative  and  negative  terms,  455, 

4S3 

Aids  to  construction,  327 

Ambiguity,  228,  305 

Amendatorv  acts,  title  and  subject- 
matter,  2& 

Amendment,  276,  488 
By  reference  to  title,  278 
Construction  of,  285 
Effect  of,  284 

Ancient,  154 

Approval  by  executive,  184 

Associated  words,  439 

Authentication,  190 

Bill,  conclusiveness  of,  202 

Bill,  introduction  of,  163 

Bill,  reading  of,  166 

Chapter  and  section  headings,  332 

Classification,  143 

Conclusiveness  of  bill,  202 

Conclusiveness  of  journals,  193 

Constitutionality,    presumptions    in 
favor  of,  349 

Constitutional  requirements,  229 

Construction,  296 

Construction  as  affected  by  usage,  339 

Construction  of  amendments,  285 

Construction  in  derogation  of  com- 
mon law,  386 

Construction  in  derogation  of  com- 
mon right,  383 
20  Construction  of  penal  statutes,  375 

Contemporaneous  circumstances  as 
affecting  construction,  336 

Contemporaneous  construction,  339 
115        Context,  306 

Correction  of  errors  in   construing 
statutes,  421 

Correcting  mistakes,  308 

Courts,  presumptions  as  to  jurisdic- 
tion of,  353 

Criminal  laws,  repeal  of,  512 

Criminal  laws,  title  and  subject-mat- 
ter, 262 

Curative  acts,  452 

Declaratory,  143 

Defectiveness.  228 

Definition,  143 

Directory,  153,  453 

Drainage  acts,  title  and  subject-mat- 
ter, 242 

Effect,  224 

Effect  of  amendment,  284 

1140 


StatntM. 


INDEX, 


StatntM. 


Statutes —  Continued. 


S  tat  utes —  Con  tin  ued. 


Effect  of  repeal,  499 

Elimination  in  construction,  418 

Emergency  clause,  222 

Enacting  clause,  repeal  of,  436 

Enactment,  155 

Enactment  without  approval,  189 

Enrolled  bills,  195,  196 

Evasions,  472 

Evidence,  statutes  as,  229 

Evidence  to  impeach,  199 

Exceptional  construction,  417 

Exceptions,  435 

Executive  action,  182 

Executive  approval,  184 

Executive  deliberation,  182 

Executive  functions,  180 

Expressio  unius  est  exclusio  alterius, 
446 

Express  repeal,  476 

Extended  sessions,  160 

Extra  sessions,  159 

Filing  enrolled  bill,  190 

Final  passage,  171 

Form  of  legislation,  161 

Gambling  statutes,  title  and  subject- 
matter,  243 

Game  laws,  title  and  subject-matter, 

243 
General,  148 

Grammatical  construction,  presump- 
tions as  to,  368 

Headings  of  chapters  and  sections, 
332 

Highway  acts,  title  and  subject-mat- 
ter, 255 

Impeachment,  199 

Implied  repeal,  479 

Inconsistency,  228 

Inconvenience,  presumptions 
against,  358 

Ineffectiveness,  presumptions 
against,  358 

Injustice,  presumptions  against,  358 

In  pari  materia,  311 

Insurance  acts,  title  and  subject- 
matter,  244 

Intent,  306 

Interpolation  in  construction,  418 

Interpretation,  296 

Intoxicating  liquor  laws,  title  and 
subject-matter,  260 

Introduction  of  bill,  163 

Journal  as  a  record,  192 

Journals  as  evidence,  196 
ournals,  conclusiveness  of,  193 
"ournals  of  legislature,  191,  335 
Journals,  proof  of,  195 

Judicial  procedure  acts,  468 
-.egislative  construction,  343 
Legislative  extra  sessions,  159 
Legislative  journals,  191,  335 
Legislative  opinions,  337 
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Legislative  power,  limitations  of,  161 

Legislative  power  to  recall  bill,  179 

Legislative  rules,  162 

Legislature,  155 

Liberal  construction,  409 

Limitations  of  legislative  power,  161 

Liquor  laws,  title  and  subject-mat- 
ter, 260 

Literal  construction,  298 

Local,  152 

Mandatory,  153,  453 

Marginal  notes,  332 

"  May  "— '*  must "— "  shall,"  469 

Mechanics*  lien  acts,  title  and  sub- 
ject-matter, 242 

Misrecitals,  291 

Mode  of  legislation,  161  ^ 

Modern,  154 

Motives  of  legislators,  337 

*'  Must"—"  may  "— "  shall,"  469 

Negative,  144 

Negative  and  affirmative  terms,  483 

Noscitur  a  sociis,  439 

Notes,  marginal,  332 

Object,  297 

Object  and  purpose,  319 

One  or  more  subjects,  268 

Opinions  of  legislators,  337 

Organization  of  legislature,  158 

Pari  materia,  311 

Partial  unconstitutionality,  225 

Particular  words,  469 

Passage  of  bill,  168 

Passage  over  veto,  190 

Penal,  144 

Penal  acts,  495 

Penalties  and  forfeitures,  507 

Permissive,  154 

Perpetual,  155 

Pleading,  286 

Pleading  foreign  laws,  289 

Pleading  private  statutes,  288 

Pleading  public  statutes,  2S6 

Popular  meaning  of  words,  326 

Postponement  of  operation,  223 

Preamble,  329 

Presentation  of  bill  to  executive,  176 

Presumptions,  346 
Against  absurdity,  358 
A-gainst  change  of  law,  357 
Against  inconvenience,  358 
Against  ineffectiveness,  358 
Against  injustice,  358 
Against  unreason,  358 
As  to  exercise  of  doubtful  power, 

35 « 
As   to  grammatical   construction, 

368 

As  to  including  government,  365 

As  to  jurisdiction,  353 

Concerning  language,  370 

In  favor  of  constitutionality,  349 
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Private,  146 

Private  acts,  construction  of,  407 

Procedure  acts,  468 

Procedure  acts,  title  and  subject- 
matter,  265 

Prohibitive,  154 

Proof,  295 

Proof  of  journals,  195 

Prospective,  154 

Protest,  169 

Provisos,  435 

Public,  144 

Publication,  219 

Public  officers,  acts  relating  to,  458 

Punctuation,  334 

Purpose  and  object,  319 

Railroad  acts,  title  and  subject-mat- 
ter, 253 

Reading  of  bill,  166 

Recall  of  bill,  179 

Reconvening  legislature,  156 

Reddenda  singula  singulis,  444 

Re-enactment,  515 

Remedial,  144 

Remedial  acts,  452 

Remedial  statutes,  construction  of, 
414 

Repeal,  473 

Repeal  and  re-enactment,  515 

Repeal  by  amendment,  488 

Repeal  of  enacting  clause,  436 

Repeal  of  repealing  act,  517 

Repealing  acts,  title  and  subject- 
matter,  268 

Repugnant  acts,  479 

Retrospective  laws.  447 

Return  to  executive,  186 

Revisions,  487 

Revivor,  517 

Rule  as  to  title  and  subject-matter, 

234 
Rules  of  legislature,  162 

Rules,  suspension  of,  168 
Saving  clauses,  435 
Schedule,  334 

School  laws,  title  and  subject-mat- 
ter, 257 
Section  and  chapter  headings,  332 
Sessions,  extended,  160 
Sessions,  legislative,  159 
'*  Shall  '*— *'  may  "— "  must,"  469 
Signing  bill,  173 
Special  clauses,  310 
Statute  broader  than  title,  232 
Statutes  affecting  jurisdiction,  406 
Statutes  as  evidence,  229 
Statutes  creating  liabilities,  400 
Statutes  imposing  taxes,  403 
Statutory  proceedings,  402 
Statutory  remedies,  402 
Strict  construction,  374 
Subject-matter,  322 


Statutes— Ctfiv/iiv  if€</. 

Subject-matter  and  title,  229 

Subjects,  one  or  more,  268 

Supplying  omissions,  30S 

Suspension  of  rules,  168 

Tax  laws,  403 

Tax  laws,  title  and  subject -matter. 

Technical  words,  298,  324 
Three  readings  of  bill,  166 
Time  of  passage,  154 
Time  of  taking  effect,  213 
Title,  327 

Title  broader  than  statute,  232 
Titles  and  subjects  under  constitu- 
tions, 229 
Unconstitutionality,  225 
Unreason,  presumptions  against,  358 
Usage  as  affecting  construction,  339 
Validity,  224 
Veto,  190 

Words,  popular  meaning  of,  326 
Words,  technical,  324 
Yeas  and  nays,  171 
Yeas  and  nays  on  final  passage,  171 
Stay  of  proceedings,  520 
Absolute  stay,  520 
Abuse  of  discretion,  529 
Agreement  of  parties,  539 
Appeal,  543 
Application,  529 
Bankruptcy,  526 
Breach  of  faith,  521 
Commission  to  take  testimony,  529 
Conditional  stay,  527 
Constitutionality  of  stay  laws,  545 
Construction  of  statutes,  540 
Costs,  non-payment  of,  527 
Court,  order  of,  530 
Definition,  520 

Discharge  in  bankruptcy,  526 
Discovery,  529 
Discretion,  abuse  of,  529 
Effect,  548 

Evidence  withheld,  528 
Execution,  effect  on,  550 
Execution  fully  performed,  554 
Execution  partly  performed,  552 
Hearing  of  motion,  529 
Intermediate  proceedings,  520 
Irregularity,  526 
Judgment  lien,  effect  on,  549 
judgment,  suspensive  effect  upon,  548 
Material  evidence  w^ithheld,  528 
Motion,  hearing  of,  529 
Non-payment  of  costs,  527 
Order  of  court,  530 
Parties,  agreement  of,  539 
Payment  of  debt  and  costs,  520 
Pending  other  actions,  523 
Perpetual  stay,  532 
Right  of  appeal,  543 
Second  action  for  same  cause,  52a 
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Stay  of  proceedings — Continued. 

Statutory  stay,  540 

Stay  laws,  constitutionality  of,  545 

Suspensive  effect,  5^8 

Temporary  stay,  536 

Testimony,  commission  to  take,  529 

Vexatious  process,  533 

Waiver,  544 
Stenographers,  556 

Appointment,  556 

Compensation,  557 

Costs,  fees  taxable  as,  560 

Definition,  556 

Disbursements,  fees  as,  560 

Duties,  556 

Evidence,  notes  as,  563 

Fees  as  costs,  560 

Fees,  payment  in  advance,  559 

Fees,  repayment,  563 

Fees,  who  liable  for,  559 

Notes  as  evidence,  ^[63 

Notes  on  former  trial,  563 

Notes,  translation  of,  558 

Removal,  556 

Translation  of  notes,  558 
Stipulation  (in  admiralty),  567 

Appeal,  581 

Costs,  571 

Costs  and  damages,  573 

In  general,  567 

To  abide  or  pay  decree,  574 

To  appear  and  abide,  573 

Value,  574 
Stock,  ^83 

Admmistrators,  sales  and  purchases 
by,  683 

Application  for  registry,  663 

Arrears,  payment  of,  614 

Assignment  of  certificate,  648 

Attachment,  631 

Capital,  587,  613 

Capital  stock,  585 

•Certificates,  597 
Assignment  of,  648 
Negotiability  of,  598 
Surrender  of,  651 

•Common  and  preferred,  61 1 

Convertible,  629 

Creditors  and  transferees,  635 

Debenture,  618 

Deferred,  618 

Definition,  584 

Distribution  of  surplus  after  reduc- 
tion, 631 

Earnings  and  profits,  611 

Enforcement  of  lien,  697 

Execution,  631 

Executors,  sales  and  purchases  by, 
683 

Failure  to  surrender,  653 

Forged  transfers.  667 

Formalities  of  transfer,  646 

Frauds,  statute  of,  593 


Stock —  Contin  ued. 
Garnishment,  634 
Gifts,  688 
Guardians,  sales  and  purchases  by, 

682 
Identification,  596 
Increase,  625 

Who  may  direct,  626 
Interest-bearing,  615 
Irregular  issue,  619 ' 
Issue,  601,  618 

To  corporate  officers,  623 
Legislative  power  to  direct  increase, 

625 
Levying  creditors,  635 
Liability  of  corporation  for  wrong- 
ful registry,  667 
Lien,  689,  697 

By  by-laws,  690 

By  construction,  692 

By  contract,  691 

By  inference,  692 

By  statute,  690 

By  usage,  692 

Enforcement  of,  697 

Nature  and  extent,  693 
Locus,  632 
Mandamus  to  compel  registration  of 

transfer,  666 
Method  of  reduction,  631 
Mode  of  increase,  627 
Mode  of  issue,  619 
Mode  of  reduction,  631 
Negotiability  of  certificates,  598 
Notice  and  priorities,  695 
Notice  of  trust,  680 
Overissue,  619 
Overissued,  618 
Parties  to  sale,  676 
Payment  of  arrears,  614 
Performance  and  tender,  685  ' 
Power  to  issue,  603 
Preferred  dividends,  61 1 
Preferred  shareholders,  607 
Priorities  and  notice,  695 
Procedure  in  attachment,  633 

In  execution,  633 

In  increasing,  627 
Profits  and  earnings,  611 
Purchasers  from  trustees,  680 
Quasi-negotiability,  600 
Reduction,  629 
Reduction  by  refunding,  631 
Refusal  of  registration,  663 
Registration,  655 

What  constitutes,  660 

Wrongful  refusal  of,  636 
Registry,  application  for,  662 
Remedial  rights,  609 
Remedies  for  refusal  of  registration, 

664 
Restrictions  on  transfer,  645 
Right  of  transfer,  637 
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Stock —  Contin  ued. 
Sale,  parties  to,  676 
Sales  bpr  executors,  etc.,  683 
Seals,  6^6 

Shares,  judicial  definitions,  588 
Shares,  nature  of,  588 
Shares  personal  property,  590 
Special,  617 

Specific  performance,  686 
Spurious,  618 
Statute  of  frauds,  593 
Steps  in  transfer,  648 
Surplus  after  reduction,  631 
Sifrrender,  effect  of  failure  to,  652 
Surrender  of  certificate,  6ci 
Tender  and  performance,  <»5 
Transfer,  637 

By  directors,  641 

Formalities  of,  646 

In  breach  of  trust,  669 

Motive  of,  643 

Particular  forms  of,  673 

Restrictions  on,  645 

Steps  in,  648 

Without  surrender  of  certificate, 
671 
Transferee  and  prior  claimants,  equi- 
ties of,  656 
Transferees  and  creditors,  635 
Transferees,  status  of,  684 
Treasury,  617 
Trover  for  shares,  592 
Trustees,  sales  and  purchases  by,  679 
Trust,  notice  of,  680 
Ultra  vires  issue,  619 
Unrecorded  purchasers,  635 
Unregistered  purchasers,  635 
Unregistered  transfer,  655 
Various  kinds  of,  617 
Venue,  632 

Waiver,  by  whom  effected,  697 
Waiver  of  lien,  697 
Watered  stock,  622 
Stock- brokers,  699 
Avoiding  contract,  736 
Bear,  700 

Buyer's  option,  719 
Buying  in  stock,  722 
Call,  701 
Carry,  701 

Closing  transaction,  720 
Commissions,  729 
Corner,  701 
Comers,  746 
Custody  of  Stock,  706 
Customs  and  usages,  732 
Damages,  746 
Definitions,  700 
Disposition  of  stock,  706 
Dual  capacity,  726 
Execution  of  order,  703 
Failure  of  consideration,  736 
Functions,  700 


Stock-brokers —  Continued, 
Illegality  of  transaction,  737 

Joint  undertakings,  730 
liabilities  of  brokers,  725 
Liability  to  undisclosed  client,  728 
Making  a  price,  702 
Margins,  710 
Measure  of  damages,  746 
Option  account  day,  702 
Options,  724 

Order  to  buy  in  stock,  722 
Order  to  purchase,  703 
Ownership  of  stock,  709 
Purchase,  703 
Put,  701 

Relation  to  client,  702 
Rights  of  brokers,  725 
Right  to  close  transaction,  714 
Right  to  commissions,  729 
Sale  by  order  of  client,  712 
Sale  for  immediate  delivery,  716- 
Sale  for  want  of  margins,  710 
Seller's  option,  719 
Shave,  701 
Short  sales,  718 

Legality  of,  723 
Special  contracts,  730 
Spread  eagle,  701 
Stop  orders,  713 
Stop  orders  in  short  sales,  723 
Straddle.  702 
Substitution,  726 
Title  to  stock,  706 
Undisclosed  client,  728 
Usages  and  customs,  732 
Wagering  contracts,  741 
Wash  sales,  701 
Stock  exchange,  748 
Adoption  of  rules  and  regulations,, 

767 
Arbitration  clause,  772 
Clearing  house,  775 
Definition,  748 
Expulsion  of  members,  759 
Furnishing  quotations,  765 
History,  750 
Improper  expulsion,  764 

Jurisdiction,  773 
^egal  status,  749 
Liability  of  members,  753 
Members  as  preferred  creditors,  768" 
Origin  and  history,  7^0 
Parties  to  actions,  756 
Power  to  expel,  759 
Preferred  creditors,  768 
Property  rights  of  members,  751 
Quotations,  765 
Regulations  and  rules,  767 
Remedy  for  improper  expulsion,  764 
Rights  of  members,  751 
Rules  and  rejgulations^  767 
Seats,  754 
Status,  749 
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Stockholders,  776 

Abandonment  of  enterprise,  827 
Abortive  corporations,  875 
Actions  and  remedies,  818 
Action,  when  right  accrues,  888 
Additional  liability,  867 
Ante-corporate  debts,  875 
Application  of  remedies,  826 
Assessments,  817 
Assessments  and  calls,  803 
Bailees,  785 

Calls  after  transfer,  815 
Calls  and  assessments,  803 
Calls,  evidence  of,  815 

Interest,  813 

Notice,  8io 

Requisites,  808 

Validity,  808 

When  leviable  by  court,  807 

When  necessary,  804 

Where  subscription  ie  conditional, 
810 

Who  may  levy,  805 
Cancellation  and  surrender,  863 
Charter  changes,  828 
Collusive  agreements,  835 
Conditional  subscriptions,  833 
Conditions  enforceable,  837 
Conditions  not  performed,  833 
Consideration  and  payment,  795 
Corporate  migration,  878 
Counterclaim,  846 
Curative  acts,  877 
Death  of  parties,  896 
Defective  incorporation,  875 
Defenses,  827 

Defenses,  miscellaneous,  847 
Deficiency  in  case  of  forfeiture,  822 
Definition  and  status,  779 
Directors  power  to  levy  calls,  805 
Discounting  shares,  861 
Dissolution  of  corporation,  880 
Distribution  of  new  stock,  853 
Double  liability,  867 
Electoral  rights,  852 
Enforcement  of  liability,  885 
Escrow,  790 
Estoppel,  876 
Evidence  of  calls,  815 
Extinct  corporation,  887 
Foreign  corporations,  rights  of,  878 
Foreign  jurisdictions,  890 
Forfeiture,  818 

Cumulative  remedy,  819 

Deficiency,  822 

Effect,  822 

How  right  exercised,  820 

Notice,  821 
Form  of  subscriptions,  786 
Fraud,  879 

Frauds,  statute  of,  789 
Gratuitous  shares,  864 
Implied  conditions,  837 


Stockholders — Continued, 
Implied  waiver,  848 
Increase,  864 

Insolvent  corporation,  887 
Interest  on  calls,  813 
Inter-relations,  783 
Invalid  conditions,  836 
Joinder  of  parties,  89^ 
Labor  and  services,  payment  of  sub- 
scription in,  796 
Limitations,  statute  of,  888 
Local  remedies,  894 
Membership,  782 
Miscellaneous  defenses,  847 
Mismanagement  of  corporation,  844 
Negotiable  paper,  payment  of  sub- 
scription in,  796 
New  stock,  853 
Overvaluation,  860 
Parol  conditions,  834 
Parties,  death  of,  89(5 
Parties,  joinder  of,  896 
Parties  to  subscription  contract,  798 
Payment,  795, 850 
Penal  liability,  873 
Percentage  required  down,  843 
Pleading  and  practice,  826 
Powers,  rights,  and  prerogatives,  851 
Prerogatives,  rights,  and  powers,  851 
Priority  among  creditors,  898 
Property,  payment  of  subscription 

in»  795 
Proportional  liability,  867 

Protective  remedies,  824 

Release,  845,  866 

Releasing  subscribers,  861 

Remedies,  818,  894 

Rights,  powers,  and  prerogatives,  851 

Satisfaction  of  debt,  payment  of  sub- 
scription in,  797 

Services  and  labor,  payment  of  sub- 
scription in,  796 

Set-ofT  and  counterclaim,  846 

Shareholder,  781 

Spurious  stock,  865 

Status,  779 

Statute  of  frauds,  789 

Statute  of  limitations.  888 

Statutes  imposing  liability,  868 

Statutory  liability,  867 

Subscriber's  liability  to  pay,  801 

Subscriptions,  786 

Subscriptions  delivered  in  escrow, 
790 

Subscriptions,  who  may  receive,  800 

Surrender  and  cancellation,  863 

Transfer,  effect  of,  on  subscription 
liability,  880 

Transfer  to  corporation,  883 

Transfer  to  irresponsible  parties,  883 

"  Trust-fund  *»  doctrine,  857 

Unauthorized  incorporation,  878 

Unlimited  liability,  868    ■ 
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Stockholders —  Contin  ued. 
Validity  of  conditions,  834 
Waiver  of  defense,  848 
Stock  yards,  900 

Breach  of  contract,  ooi 
Damages,  measure  ot,  901 
Definition,  900 
Discrimination,  901 
Duties,  rights,  and  liabilities,  900 
Injunction,  901 

Liabilities,  rights,  and  duties,  900 
Measure  of  damages,  901 
Railroad  company's  liability,  903 
Rights,  duties,  and  liabilities,  900 
Stock-yard  company,  902 
Stoppage  in  transitu,  903 
Assignment  of  bill  of  lading,  927 
Bill  of  lading,  927 
Buyer's  agent,  delivery  to,  921 
Buyer's  insolvency,  923 
Carrier,  rights  of,  933 
Carrier's  refusal  to  redeliver,  936 
Charges,  payment  of,  916,  917 
Consignee's  agent,  delivery  to,  913 
Consignee's  consent  to  receive,  912 
Constructive  delivery,  920 
Constructive  intermediate  delivery, 

920 
Custom-house  entry,  918 
Definition,  903 
Delivery  at  destination,  909 

At  specified  place,  914 

"  Free  on  board  "  915 

Of  logs,  914 

Of  part,  916 

On  board  buyer's  vessel,  922 

Short  of  destination,  919 

To  buyer,  919 

To  buyer's  agent,  921 

To  consignee's  agent,  913 

To  local  carrier,  919 

To  sub-purchaser,  918 

To  warehouseman  or  wharfinger, 
916 
Destination,  delivery  at,  909 

Mere  arrival  at,  911 

When  reached,  909 
Effect,  932 

Entry  at  custom-house,  918 
Exercise  of  right,  905 
Forcible  interception  of  goods,  920 
Freight  charges,  payment  of,  91^ 

917 
Goods  in  transit,  907 
Goods  unpaid  for,  906 
Indorsement  of  bill  of  lading,  929 
Insolvency  of  buyer,  923 
Local  carrier,  delivery  to,  9x9 
Note  or  bill,  payment  by,  906 
Notice,  925 
Part  delivery,  916 
Part  payment,  effect  of,  906 
Payment  by  note  or  bill,  906 


Stoppage  in  transitu — Continued. 
Payment  of  freight  charges,  916, 91^ 
Purchaser  without  notice,  927 
Refusal  of  carrier  to  deliver,  915. 
Right,  by  whom  exercised,  904. 
Right,  how  exercised,  924 
Right,  when  not  lost,  930 
Rights,  how  lost,  926 
Rights  of  carrier,  933 
Rights  of  parties,  932 
Sub- purchaser,  delivery  to,  918 
Transfer  of  unindorsed  bill  of  lad> 

ing,  927 
Transit,  beginning  and  ending,  908 
Transit,  goods  in,  907 
Vessel,  delivery  on  board,  922 
Warehouseman  or  wharfinger,  de- 
livery to,  916 
Wharfinger  or  warehouseman,  de- 
livery to,  916 
Who  may  exercise  right,  904 
Store  Order  Acts,  935 
Street  Railways,  940 
Abutters,  consent  of,  968 
Abutters  right  to  compensation,  954. 
Alteration  of  tracks,  1003 
Authority  of  legislature,  953 
Charter  as  a  contract,  945 
Collision  with  vehicles,  1028 
Company's  duty  towards  passengers, 

1006 
Conditions  annexed  to  grants,  964 
Conductor  and  driver  on  each  car,. 

lOOI 

Consent  of  local  authorities,  965 

Construction,  978 

Construction  of  franchises  and   li- 
censes, 960 

Construction  of  road  within  specified' 
time,  972 

Contributory  negligence  of  passen- 
ger, lOII 

Corporation,  its  creation,  organiza* 
tion,  etc^  944 

Definition,  941 

Duty  of  the  company,  1019 

Electric  railways,  1034 

Elevated  railways,  1035 
Abutting  owners  light  to  recover* 

damages,  1042 
Adverse  possession,  1083 
Benefits,  deduction  on  account  of, 

1078 
Commissioners    of   the    supreme 

court,  1040 
Common  law  action,  1048 
Consent  of  property  owners   and 

local  authorities,  1039 
Consequential  damages,  1075 
Damages,  consequential,  1075 
Damages,  exemplary,  X078 
Damages    from    smoke,    cinders,, 
etc.,  1074 
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Street  Railways — Continued, 

Deduction  on  account  of  benefits 

derived  from  road,  1078 
Eminent  domain  proceedings,  1046 
Evidence,  1062 
Exemplary  damages,  1078 
Form  of  action,  1046 
In  general,  1035 
Injunction  proceedings,  1052 
Injunction  proceedings,  right  to 

trial  by  jury  in,  1085 
]uty  trial  in  injunction  proceed- 
ings, 1085 
Landlord  and  tenant,  recovery  as 

between,  1058 
Liability  for  personal  injuries  and 

other  torts,  1086 
Limitations,  statute  of,  1083 
Location  and  construction,  1042 
Measure  of  damages,  1069 
New  York  Rapid- transit  act,  con- 
stitutionality of,  1037 
Opinion  of  witnesses,  1062 
Rapid  transit  commission,  1037 
Recovery  as  between  landlord  and 

tenant,  1058 
Recovery  by  personal  representa- 
tives, 1056 
Recovery  by  subsequent  purchas- 
ers, 1056 
Rental  value,  depreciation  of,  1077 
Right  of  abutting  owners  to  re- 
cover damages,  1042 
Right  to  acquire  real  estate,  1041 
Smoke,     cinders,    etc.,    damages 

from,  1074 
Statute  of  limitations,  1083 
Trial  by  jury  in  injunction  pro- 
ceedings, 1085 
Who  may  recover  damages,  1056 
Exclusive  use  of  tracks,  990 
Expulsion  of  passengers,  10x6 
Frightening  horses,  X031 
Horses,  frightening,  1031 
Ice  on  track,  1032 
Injuries  to  passengers,  1004 
Injuries  to  persons  on  or  near  the 

track,  1019 
Intoxicated  passengers,  1017 
Legal  status,  943 

Lessor  and  lessee,  liability  of,  1032 
Liability  for  negligent  injury,  1004 
License  fees,  xooi 
Loss  of  rights  and  franchises,  975 
Motive  power,  995 
Municipal   regulation  and    control, 

998 
Negligence,  loii  . 

Ordinary    railroads  in  streets    and 
highways,  1092 

Abutting  owners'  right  to  compen- 
sation, 1 1 00 
Benefits,  deduction  of,  11 35 


Street  Railways — Continued, 

Damages,  special  and  consequen- 
tial, 1 126 
Deduction  of  benefits,  11 25 
Grant  of  right  to  occupy  streets,. 

1094 
Measure  of  damages,  11 23 
Remedies,  1131 

Special  and   consequential   dam- 
ages, 1 126 
When      company    may      occupy 
streets,  1098 
Passengers,  expulsion  of,  1016 
Platform,  riding  on,  1013 
Power  of  municipality  to  grant  right 

to  use  streets,  948 
Power  to  grant  exclusive  privileges, 

951 
Railroads  in  streets  and  highways,. 

1092 
Repair  of  streets,  983 
Riding  on  platform,  1013 
Right  to  use  streets,  946 
Road  bed,  978 
Snow  on  track,  1032 
Speed  of  cars,  1022 
Tracks,  alteration  of,  1003 
Unauthorized  use  of  streets,  958 
Use  of  streets,  983 
Use  of  tracks  of  another  company^ 

992 
Words  and  Phrases 
Spile,  15 
Spring,  15 
Spurious,  16 
Spurious  bill,  16 

Square  synonymous  with  block,  16 
Square  yard,  16 
Stab  distinguished  from  cut,  17 
Stable,  17 

When  a  building,  17 

When  an  outhouse,  17 

When  a  nuisance,  17 
Stack,  17 
Stage  coach,  17 
Stakeholder,  18 
Stale  demand,  18 
Stamps,  18 
Stand,  standing,  18 
Standing  by,  19 
Start,  41 
Statement,  72 
Stationary,  113 
Stationery,  113 
Steal,  555 
Steamship,  555 
Steer,  555 
Stock  in  trade,  899 
Stock  (live),  698 
Sto;ie,  902 
Stoppage,  903 
Store,  934 
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Words  and  Phrases — Continued. 


Store-house,  935 

Store  fixtures,  935 

Store    not    necessarily  a    building, 

934 
Storm,  937 

Story,  938 
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Stranding,  938 
Stranger,  939 
Strategy,  039 
Straw  bail,  939 
Stray,  939 
Stream,  939 
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